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CITY  OF  SAN  LEANDRO  v.  RAILROAD 

COMMISSION,  and  four  other  cues. 

(S.  F.  9306-9309,  9314.) 

(Supreme  Court  of  California.    Jane  22,  1920. 
Behearing  Denied  July  22,  1920.) 

1.  Waters  and  water  oonrses  «=>203(6)— Con- 
■IssiM  can  flx  charges  of  water  company  on 
■■■iolpalltles,  if  property  devoted  to  public 

The  jurisdiction  of  the  Bailroad  Commis- 
■ien  to  impose  charges  on  municipalities  for 
the  service  of  a  water  company  is  dependent  on 
whether,  as  regards  the  services  for  which  the 
charges  are  sought  to  be  imposed,  the  company 
has  actually  devoted  its  .property  to  a  public 
use. 

2.  Watara  aad  water  oonrses  «=>2e3(6>— Wa- 
tar  aervlM  furnished  manlolpalltles  a  pnbllo 
Bsa. 

Water  service  dedicated  by  water  company 
impartially  to  all  municipalities  requiring  such 
service  kel<f  a  public  use,  so  that  the  Railroad 
Commission  had  jurisdiction  to  fix  charges  on 
such  municipalities. 

a.  Waters  and  water  eaarses  «=s>203( I)— Wa- 
ter eonpaay  nast  ba  oompaasated  by  oitles 
for  cost  of  aparatloa  and  fflaiatsaanoe. 
A  water  company,  sniipljriiig  municipalities, 
most  be  compensated  for  the  cost  of  operating 
and  maintaining  the  portions  of  its  system  de- 
voted to  their  requirements;  the  services  in  re- 
tnrn  for  which  charges  are  imposed  being  those 
involved  in  supplying  water  and  maintaining  the 
system. 

4.  Waters  aad  water  eeuraes  ®=»203(6)— Flx- 
iag  of  water  company's  charges  to  dtles  wlth- 
la  power  af' Railroad  Commlssloa;  "iaterfer- 
•aea  with  nanlcipal  alfalr." 
Sizing  of  charges  for  service  on  munidpal- 
itias  in  favor  of  water  company  held  within 
rate-ibdng  power  of  the  Bailroad  Commission, 
aad  not  an  interference  with  munidpal  money 
•r  property  by  the  imposition  of  a  tax,  in  vio- 
lation of  Const  art.  11,  |  13;   fixing  of  rates 
for  service  not  being  interference  with  munic- 
ipal affair,  within  sections  6,  8. 

8.  Watars  aad  watar  oourses  «s»203(l2)  — 
Fallare  to  ebjeet  la  applleatloas  for  rahoar< 
lag  by  ooaiaiiasfan  precludes  review. 
Under  Public  Utilities  Act,  i  66,  municipal- 

itiea  which,  in  their  applicationa  to  the  Rail- 


road Commission  for  rehearing  of  the  matter 
of  fixing  rates  to  be  charged  them  by  a  water 
company  for  its  service,  fail  specifically  to  set 
forth  the  alleged  failure  of  the  commission 
to  fix  a  rate  base  for  its  award,  cannot  urge  the 
objection  to  the  award  In  the  Supreme  Court 
on  certiorari. 

6.  Watera  and  water  courses  «=»203  (6)— Re- 
quiring dtlaa  to  pay  for  water  service  not  la 
excess  of  Jurisdiction  of  Railroad  Commls- 
sloa or  oonflsoatory. 

Requirement  of  Railroad  Commission  that 
certain  municipalities  pay  a  water  company  for 
its  service  of  fire  protection,  etc.,  a  sum 
amounting  to  less  than  10  per  cent  of  the  total 
revenue  allowed  the  water  company,  heM  not 
to  have  exceeded  the  jurisdiction  of  the  com- 
mission, or  to  have  amounted  to  confiscation  of 
the  property  of  the  cities. 

7.  Watars  aad  watar  courses  «=s>203(l2)-4o- 
proma  Coart  will  aot  dlaturb  diaarotloaary 
fladlaga  of  oommlsslon. 

The  Supreme  Court  will  not  disturb  the  dis- 
cretionary finding  of  the  Railroad  Commission 
on  the  question  whether  a  water  storage  proj- 
ect would  be  available  to  meet  the  needs  of 
water  consumers  during  the  year  for  which 
rates  to  be  allowed  a  water  company  were  im- 
posed on  munidpalitiea. 

8.  Waters  and  water  oourses  €=3203(12)— in* 
ablltty  of  eltloa  to  meet  charges  la  favor  of 
water  company  cannot  be  considered  by  Su- 
preme Court 

The  inability  of  munidpalitiea  to  meet  cer- 
tain rates  for  water  service  imposed  on  them 
in  favor  of  the  water  company  by  the  Bailroad 
Commission,  though  a  matter  of  expediency  to 
be  weighed  by  the  commission,  cannot  be  con- 
sidered by  the  Supreme  Court  in  a  proceeding 
attacking  the  legality  of  the  charges  or  ratea. 

In  Bank. 

Certiorari  by  the  City  of  <3an  Leandro,  by 
the  City  of  Richmond,  by  the  City  of  Oak- 
land, by  the  City  of  Berkelqr,  and  by  the 
city  of  Alameda,  respectively,  to  review  an  or^ 
der  of  the  Railroad  Commission  of  the  state 
of  Caitfomia  fixing  rates.  Decision  of  the 
commission  affirmed. 

H.  I*  Hagan,  City  Atty.,  and  Le<m  E.  Gray, 
Deputy  City  Atty.,  both  of  Oakland,  Frank  V. 
Cornish,  City  Atty.,  of  San  Francisco,  Wm.  3. 
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Locke,  City  Atty.,  of  Alameda,  D.  J.  HaU, 
City  Atty.,  of  Richmond,  and  Harris  P.  Jones, 
City  Atty.,  of  San  Leandro  (G.  Clark,  of  San 
Francisco,  of  counsel),  for  petitioners. 

Hugh  Gordon,  of  Los  Angeles  (Douglas 
Brookman,  of  San  Francisco,  of  counsel),  for 
respondent  Railroad  Commission. 

Creed,  Jones  &  Dall,  of  San  t^ancisco,  and 
Fitzgerald,  Abbott  &  Beardsley,  of  Oakland, 
for  East  Bay  Water  Co. 

LENNON,  J.  Certiorari  upon  the  petition 
of  each  of  the  above-named  petitioners,  seek- 
ing a  review  by  this  court  of  an  order  of  the 
Railroad  Commission  of  the  state  of  Cali- 
fornia which  fixed  the  rates  to  be  charged  by 
the  East  Bay  Water  Company  for  water  sup- 
plied. In  the  order  directing  the  Issuance  Of 
,  a  writ  of  review,  the  above-entitled  proceed- 
ings were  consolidated.  The  petition  in  each 
one  of  the  separate  proceedings  attacks  the 
same  portion  of  the  decision  of  the  commis- 
sion upon  practically  the  same  grounds.  The 
rates  fixed  In  said  decision  make  no  distinc- 
tion between  the  residents  of  each  communi- 
ty, and,  while  it  is  true  that  the  basic  charge 
allocated  to  each  community  varies,  the  un- 
derlying principle  is  the  same  in  all  cases. 
Therefore  It  is  obvious  that,  if  any  one  of  the 
cities  prevails,  there  must  be  a  readjustment 
of  the  rates  as  to  all  the  communities,  or,  in 
other  words,  an  entire  new  allocation  of 
.rates. 

On  July  1, 1918,  the  Railroad  Commission, 
by  decision  No.  6534,  fixed  the  total  revenues 
to  which  the  water  company  was  entitled  at 
$2,000,000.  In  allocating  or  apportioning  this 
total  sum  among  the  various  classes  of  con- 
sumers, the  commission  determined  that  ap- 
proximately $192,000  should  be  charged 
against  the  East  Bay  dtles.  Portions  of  this 
$192,000  charge  were  imposed  upon  the  re- 
spective petitioners  as  follows : 

Oakland     |1<I6,600.00 

Berkeley    43,0<XI.0O 

Alameda    22,000.00 

Richmond   11,000.00 

San  Leandro  2,600.00 

The  cities  were,  in  addition,  required  to 
pay  rates  upon  all  pipe  lines  and  hydrants 
Installed  subsequent  to  January  1,  1917,  and 
a  surcharge  of  10  per  cent,  on  the  above 
amounts.  Upon  the  cities  making  a  show- 
ing to  the  commission  that  their  tax  budgets 
had  already  been  made  up,  and  that  it  would 
be  impossible  to  provide  money  to  meet  this 
new  charge,  the  commission,  by  a  supplemen- 
tal order  on  August  13,  1918,  temporarily 
suspended  the  above  rates  as  to  the  mu- 
nicipalities. On  August  8,  1919,  the  East  Bay 
Water  Company  filed  an  application,  alleg- 
ing the  necessity  of  Increased  revenue  and  re- 
questing the  reimpositlon  of  the  rates  upon 
the  municipalities.  After  a  hearing,  the 
commission  by  Its  decision  No.  6755,  deter^ 
mined  that  the  water  company  was  entitled 


to  a  gross  income  of  $2,350,000,  approved 
rates  which  it  was  estimated  would  yield 
that  Income,  and  reimposed  upon  the  East 
Bay  cities  the  charges  fixed  in  its  prior  de- 
cision. AiH>llcatlons  of  the  petitioners  for  a 
rehearing  were  denied  by  the  commission  in 
November,  1919. 

[1]  Petitioners  urge  the  objection,  in  vari- 
ous forms,  that  the  commission  Is  without 
Jurisdiction  to  Impose  these  charges,  for  the 
reason,  it  is  clalmod,  that  as  to  the  services 
In  return  for  which  the  charges  are  Imposed 
the  water  company  is  not  a  public  utility. 
The  Jurisdiction  of  the  commission  to  fix  the 
charges  is,  of  course,  d<^pendent  upon  wheth- 
er, as  regards  the  services  for  which  the 
charges  are  sought  to  be  Imposed,  the  com- 
pany has  actually  devoted  its  property  to  a 
public  use.  Allen  v.  Railroad  Commission, 
179  Gal.  68,  89,  175  Paa  466.  Upon  this 
phase  of  the  case,  the  decision  of  the  com- 
mission declares  that  the. basic  charges  in 
controversy  are  Imposed  upon  the  several 
municipalities  mentioned — 

"for  water  used  by  them  for  fire  fighting,  street 
sprinkling,  and  other  purposes.  •  •  •  Ad- 
mittedly it  is  difficult  to  equitably  distribute  the 
expense  of  maintaining  and  operating  a  system 
such  as  this  among  the  various  coniumers  in 
proportion  to  the  benefits  derived  by  each.  An 
exact  allocation  of  the  cost  to  the  company  of 
rendering  a  service  such  as  is  rendered  to  the 
cities  is  impossible.  The  amount  of  water  used 
is  not  a  proper  measure,  because  the  demand 
for  fire  purposes  is  wholly  unexpected,  and  the 
company  must  stand  ready  to  deliver  a  large 
quantity  of  water  within  a  short  period  at  any 
point  where  the  fire  may  occur.  This  has  been 
designated  a  'readiness  to  serve'  or  'stand-by' 
service.  The  utility  is  rendering  a  valuable 
service  to  the  municipality  and  its  taxpayers, 
which  requires  an  investment  and  operating  ex- 
pense largely  in  excess  of  what  would  be  re- 
quired, if  domestic  and  industrial  consumers 
only  were  served." 

It  has  been  decided  in  this  state  that  the 
law  does  not  impose  any  duty  upon  a  water 
company,  as  a  public  utility,  to  furnish  a 
municipality,  or  its  inhabitants,  with  water 
for  a  particular  purpose.  Ukiah  v.  Ulcioli 
Water  &  Improvement  Co.,  142  Cal.  173,  75 
Pac.  773,  64  L.  B.  A.  231,  100  Am.  St.  Rep. 
107 ;  Niehaus  Bros.  Co.  v.  Contra  Costa,  etc., 
Co.,  159  CaL  305,  113  Pac.  376,  36  L.  R.  A. 
(N.  S.)  1046.  The  cases  dted  further  hold 
that  liability  for  loss  resulting  from  fire  la 
not  an  Incident  of  the  ordinary  relation  of 
water  distributor  and  consumer,  but  such 
liability  on  the  part  of  a  water  company  can 
only  be  created  by  an  express  private  con- 
tract whereby  the  water  company  agrees  to 
furnish  water  as  a  protection  against  fire. 
Accordingly,  throughout  the  hearing  In  the 
case  now  before  the  court,  the  water  com- 
pany steadfastly  denied  that  It  had  assumed, 
or  could  as  a  public  utility  be  compelled  to 
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assume,  any  liability  to  fnmlsh  water  to  the 
munlclpaUtles  or  th^^  inhabitants  for  the 
particular  purpose  of  fire  protection,  claim- 
ing that  it  la  a  public  utility  to  the  extent,  and 
only  to  the  extent,  that  it  furnishes  water  as 
a  commodity,  and  irrespectlTe  of  the  purpose 
for  which  the  water  is  used  by  the  consumer. 
It  la  upon  this  stand  taken  by  the  water 
company  that  i>etltloner8  rest  their  argument 
that  the  commission  Is  attempting  to  impose 
upon  them  charges  for  a  service  which  they 
are  not  receiving,  and  which  rests  upon  pri- 
vate contract,  and  cannot  be  regulated  as  a 
pnbllc  utility  service. 

[2]  The  argument  In  this  behalf,  however, 
falls  to  distinguish  between  the  furaishing 
of  water  for  a  particular  purpose^  such  as 
for  fire  protection,  and  supplying  it  as  a 
commodity  merely,  in  the  quantity  and  man- 
ner desired,  but  without  reference  or  regard 
to  the  use  to  which  It  Is  put  by  the  consumer. 
While  the  company  is  not  furnishing  water 
to  the  municipalities  for  any  particular  pur- 
pose, and  is  not  liable  for  Are  protection,  it 
is  famishing  water  as  a  commodity,  which 
is  ready  for  use  and  may  be  received  and 
used  by  tlie  municipalities  for  certain  pur- 
poses, the  most  important  of  which  Is  that  of 
lire  protection.  That  the  water  company  is 
thus  rendering  a  .'naterlal  municipal  service, 
and  that  such  service  cannot  be  dispensed 
with  by  the  cities  at  present,  is  beyond  ques- 
tion. It  is  equally  indisputable  that  this 
service  has  been  dedicated  Impartially  to  all 
consumers  within  the  class  that  requires  such 
services.  Having  been  devoted  to  all  munic- 
ipalities within  the  field  of  the  company's 
operations,'  and  the  use  being  one  of  Impor- 
tance to  the  public  generally,  the  dedication 
is  of  such  a  dtaracter  that  every  member  of 
the  class  has  a  legal  right  to  the  use,  and  it 
falls,  therefore,  within  the  accepted  delinl- 
tion  of  a  public  use.  Allen  v.  Railroad  Com- 
mission, supra. 

The  cases  of  Lewis  v.  People's  Water  Co., 
3  Cal.  Railroad  Com.  Rep.  416,  and  City  of 
Alameda  v.  People's  Water  Co.,  P.  U.  R. 
1916I>,  865,  hold  that,  In  the  absence  of  a 
public  duty  to  furnish  fire  protection,  a  wa- 
ter company  cannot  be  compelled  to  extend 
Its  mains  solely  for  the  purpose  of  rendering 
sudi  protection  adequate.  Petitioners  rely 
upon  these  cases  as  establishing  the  principle 
that  the  commission  is  without  Jurisdiction 
to  control  the  services  for  which'  it  has  im- 
posed the  dtarges.  It  will  be  noted  that 
these  cases  do  not  go  to  the  extent  of  hold- 
ing that  the  company  cannot  be  compelled 
to  extend  its  service,  so  as  to  furnish  the  mu- 
nicipalities with  water  in  an  adequate  man- 
n^ ,  provided  that  the  municipalities  compen- 
sate the  company  for  such  extension  and  that 
the  water  is  supplied  as  a  commodity  and 
without  liability  for  loss  by  fire  in  case  it  is 
used  by  the  municipalities  for  fire  protection. 
Section  549  of  the  Civil    Code  provides: 


"All  corporations  formed  to  supply  water  to 
dties  or  towns  must  furnish  pure  fresh  water 
to  the  inhabitants  thereof,  for  family  uses,  so 
long  as  the  supply  permits,  at  reasonable  rates 
and  withont  distinction  of  persons,  upon  prop- 
er demand  therefor;  and  mast  furnish  water 
to  the  extent  of  their  means,  in  cage  of  fire 
or  other  great  necessity,'  free  of  charge." 

Aside  from  the  fact  that  water  need  no 
longer  be  furnished  "free  of  charge,"  this 
section  remains  in  force.  The  phrase  "to  the 
extent  of  their  means,"  as  used  in  that  sec- 
tion, may  signify  merely  that  the  company  is 
not  an  insurer  as  regards  fire  protection,  or 
that  the  furnishing  of  water  to  municipali- 
ties is  a  function  secondary  in  importance, 
and  one  which  must  not  be  permitted  to  in- 
terfere with  the  primary  function  of  furnish- 
ing water  to  private  IndlTlduals.  On  the  oth- 
er hand.  It  may  mean  that  water  companies 
cannot  be  compelled  to  increase  their  means 
In  order  to  supply  water  to  municipalities. 
That  point  has  never  been  passed  upon  by 
Che  Railroad  Commission,  nor  by  this  court, 
and  seems  not  likely  to  arise  in  so  far  as  pe- 
titioners are  concerned,  for  the  reason  tliat 
the  company  has  stipulated  to  such  an  ex- 
tension and  asserts  its  refusal  in  the  past  to 
have  been  due  solely  to  the  failure  of  .peti- 
tioners to  provide  for  compensation  to  the 
company  for  the  additional  expenditure. 
Moreover,  it  is  unnecessary,  for  the  purposes 
of  this  decision,  to  pass  upon  the  question  as 
to  whether  or  not  such  extension  of  service 
can  be  compelled.  While  the  power  to  com- 
pel an  extension  of  plant  is  an  ordinary  ele- 
ment of  the  right  to  regulate  a  public  utili- 
ty, the  mere  fact  that  the  Legislature  deemed 
it  expedient  to  dispense  with  this  power  does 
not  take  away  the  public  utility  character  of 
the  service  nor  prevent  regulation  of  the 
service  "within  the  present  means." 

[3]  The  fact  that  the  commission  stated 
that  the  charges  are  imposed  for  "services" 
is  not,  as  is  contended  by  petitioners,  incon" 
sistent  with  tlie  principle  that  the  company 
is  furnishing  water  to  the  cities  as  a  com- 
modity, and  not  as  a  fire  protection  service. 
Admittedly  the  amount  of  water  furnished 
the  municipalities  is  not  a  fair  standard  of 
valuation.  The  water  company  must  be  com- 
pensated for  the  cost  of  operating  and  main- 
taining the  portions  of  its  system  devoted  to 
the  requirements  of  the  municipalities,  and 
the  "services"  in  return  for  which  the  charg- 
es are  imposed  are  those  Involved  in  supply- 
ing the  water  and  maintaining  the  system. 

[4]  The  fixing  of  the  charges  is  within  the 
rate-fixing  power  of  the  commission,  and  Is 
not  an  interference  with  municipal  moneys 
or  property  or  tlie  imposition  of  a  tax  in  vio- 
latlcm  of  section  13  of  article  11  of  the  Consti- 
tution of  this  state.  The  services  are  ren- 
dered to  the  municipalities,  and  should  be 
paid  for  by  them,  and  not  by  the  ordinary 
consumers.     Merely  because  the  money  to 
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I>ay  Oie  dtarses  will  probably  be  raised  by 
taxation  Is  no  argument  for  holding  the 
charges  themselves  to  be  taxes,  and,  sUce  the 
payment  of  the  charges  is  dependent  upon 
the  continuing  acceptance  by  the  cities  of 
the  serTlces  in  question,  they  are  essentially 
rates  and  not  taxes.  Nor  is  the  fixing  of 
rates  for  the  services  to  the  cities  an  inter- 
ference with  a  "miinicipal  affair"  within  the 
control  of  tha  municipalities,  within  the 
meaning  of  sections  6  and  8  ol  article  11  of 
the  state  Constitution.  Furthermore,  even  if 
it  were,  the  provisions  of  section  23  of  arti- 
cle 12  of  the  Constitution,  and  of  the  Pub- 
lic ntiUties  Act  (Laws  Ex.  fiess.  1911,  p.  IS), 
give  the  Railroad  Commission  power  to  regu- 
late public  utility  services  rendered  to  mu- 
nicipalities as  well  as  those  to  Individuals. 

Section  23  of  article  12  of  the  Constltn- 
tlon  of  this  state.  In  vesting  the  commission 
with  Jurisdiction  in  the  matter  of  the  regula- 
tion of  public  utilities,  saves  to  the  cities  the 
power  to  make  local  regulations  governing 
public  utilities,  "other  than  the  fixing  of 
rates."  Therefore,  by  virtue  of  this  provi- 
sion, a  vote  of  the  respective  petitioners  is 
unnecessary  to  confer  upon  the  cinnmission 
jurisdiction  to  regulate  the  rates  in  question. 

The  contention  Is  made  that,  even  if  the 
service  is  a  public  utility  service,  subject  to 
regulation  by  the  commission,  the  commis- 
sion did  not  regularly  pursue  its  authority 
in  fixing  the  amount  of  the  charges.  The 
method  pursued  was  as  follows:  There  were 
submitted,  on  behalf  of  the  company  and  al- 
so on  behalf  of  the  cities,  various  rate  bases 
which  purported  to  comprise  the  value  of 
the  property  npon  which  the  company  was 
entitled  to  a  reasonable  return.  The  small- 
est rate  base  was  submitted -by  a  representa- 
tive of  one  of  the  petitioners,  the  city  of 
Berkdey.  At  the  same  time  the  company 
submitted  a  statement  of  its  financial  needs. 
The  commission  expressly  refrained  from 
passing  upon  the  value  of  the  company's 
property  or  a  proper  Utterest  return;  it 
computed  the  revenue  to  which  the-  company 
would  be  entitled,  If  allowed  Interest  at  8 
per  cent  cm  the  rate  bases  submitted,  and 
found  that,  allowing  interest  at  this  per  cent 
the  smallest  rate  base  submitted,  if  corrected 
by  the  addition  of  certain  items  erroneously 
emitted,  would  yield  a  return  at  least  equal 
to  the  amount  claimed  as  necessary  to  meet 
the  financial  needs  of  the  company.  Accord- 
ingly a  sum  equal  to  the  amount  of  tlie  finan- 
cial needs  of  the  company,  plus  operating 
expenses,  was  fixed  by  the  commission  as  the 
amount  of  revenue  to  be  allowed  the  com- 
pany. The  commission  then  estimated  from 
tlie  evidence  before  it  the  proporti<m  of  this 
revenue  to  be  borne  by  the  cities.  It  Is  now 
claimed  that  the  commission  arbitrarily  al- 
lowed a  return  based  upon  the  financial 
needs  of  the  company,  whereas  the  amount 
to  which  the  utility  Is  entiaed  is  a  fair  re- 


turn on  a  reasonable  rate  base.    In  its  deci- 
sion of  October  11,   1019,   the  oommission 

states: 

"It  is  very  important  to  provide  a  sufficient 
revenue  to  pat  the  company's  credit  npon  a 
sound  basis  so  that  it  may  obtain  money  at  rea- 
sonable rates,  thus  preventing  a  heavier  burden 
being  placed  upon  the  consumers.  The  produc- 
tion of  this  revsnne,  however,  to  care  for  the 
financial  needs  of  this  company,  should  not  place 
an  unreasonable  burden  upon  its  consumers  nor 
should  it  be  in  exceii  of  a  reatonable  return 
upon  the  value  of  the  utility's  property."  (Ital- 
ics are  ours.) 

[S]  The  commission  then  proceeded  to.com- 
pare  the  amount  of  the  financial  needs  with 
an  8  per  cent  return  on  the  lowest  rate  base 
submitted, .and  found  it  did  not  exceed  that 
return.  Therefore,  even  though  no  rate  base 
nor  rate  of  interest  was  expressly  fo^nd  and 
adopted  by  the  c<»nmis8ion,  nevertheleas  it 
follows,  as  a  necessary  implication  from  all 
that  was  said  and  done  by  the  commission, 
that  it  found  that  this  particular  rate  of  in- 
terest and  rate  based  represented  at  least  a 
reasonable  rate  of  return  on  the  fair  value  of 
the  company's  property,  in  the  sense  that  nei- 
ther were,  as  against  the  consumer,  excessive. 
Since  the  amount  allowed  the  company  was 
first  compared  with  this  return  to  ascertain 
that  it  did  not  exceed  such  return,  the  allow- 
ance was,  in  ^ect,  nothing  more  ttian  an  al- 
lowance of  a  return  on  the  investments  of 
the  company.  In  view  of  the  fact  that  It  is 
not  claimed  that  the  revenue  allowed  exceeds 
a  reasonable  return  on  a  reasonable  rate 
base,  petitioners'  objection  to  the  method  of 
procedure  is  purely  academic.  But  however 
that  may  be,  petitioners  failed  to  specifically 
set  forth  the  alleged  failure  to  fix  a  rate 
base  in  their  applications  to  the  commission 
for  a  rehearing,  and  are  therefore  precluded 
by  the  terms  of  section  66  of  the  Public  Util- 
ities Act  from  urging  the  objection  In  this 
court 

It  Is  further  contended  that  the  commis- 
sion was  without  Jurisdiction  to  impose  the 
charges  npon  the  cities,  unless  it  first  ascer- 
tained the  value  of  the  portion  of  the  system 
of  the  water  company  devoted  to  service  to 
the  cities,  and  also  the  cost  of  operating  this 
portion  of  tlie  system.  As  previously  indi- 
cated herein,  the  commission  states: 

"Admittedly  it  is  difficult  to  equitably  distrib- 
ute the  expense  of  maintaining  and  operating  a 
system  audi  as  this  among  the  various  consum- 
ers  in  proportion  to  the  l>enefits  derived  by 
each.  An  exact  allocation  of  the  cost  to  the 
company  of  rendering  a  service  such  as  is  ren- 
dered to  the  cities  is  impossible." 

[B]  There  is  no  rule  which  requires  the 
commission  to  allocate  charges  for  public 
service  among  the  different  classes  of  con- 
sumers by  an  exact  mathematical  calcula- 
tion. In  the  vast  majority  of  cases  this  is 
impossible,   for  there  is  .  no  s%regatl<m  ot 
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plant  If  the  mere  fiict  that  a  segregation  of 
plant  or  cost  of  operation  Is  impossible  ren- 
dered invalid  the  charges  here  sought  to  be 
Impoaed,  ft>r  like  reason  the  commission 
wonld,  be  without  Jurisdiction  to  fix  the 
rates  for  -water  supplied  to  private  indlvida- 
■la.  Of  course,  an  allocation  based  upon  es- 
timate presents  the  possibility  of  an  abuse 
of  the  rate-flxing  power.  For  that  reason  the 
court  will  closely  scrutinize  rates  so  fixed, 
leat  the  exercise  of  the  rate-iixing  power 
merge  into  a  system  of  confiscation.  We 
take  into  consideration  the  facts  that  the  cit- 
ies are  receiving  substantially  all  of  their 
water  fire  protection  from  the  East  Bay  Wa- 
ter Company,  with  the  jKHslble  exception  of 
San  Leandro;  that,  in  conjunction  wlth^ 
the  domestic  and  industrial  consumers,  they 
are  using  the  entire  water  supply,  pumps, 
reservoirs,  transmission  lines,  all  the  mains 
of  4  indies  In  diameter,  and  all  the  larger 
mains,  aggregating  approximately  440  miles 
In  length,  and  are  having  the  use  of  special 
service  and  higher  pressure  in  the  case  of 
■ndden  demands  caused  by  large  fires.  Hav- 
ing this  In  view,  it  cannot  be  said  that  a  re- 
quirement that  these  cities  pay  a  sum 
amounting  to  lees  than  10  per  cent  of  the 
total  revenue  allowed  exceeds  the  Jurisdic- 
tion of  the  ccHnmlsslon  or  amounts  to  confis- 
cation. 

(n  Certain  property  of  the  Blast  Bay  Water 
Comi>any,  known  aa  the  San  Pablo  project 
Is  now  under  construction.  There  was  tes- 
timony at  the  hearing  that  this  lake  con- 
tained at  the  time  of  the  hearing  about 
2,000,000,000  gallons,  or  8  months'  water  stor- 
age; that  this  could  be  connected  with  the 
water  company's  mains  supplying  water  to 
East  Bay  consumers  within  80  days  in  case  of 
an  emergency;  that  the  company  was  at 
the  time  drawing  from  San  Leandro  Lake 
2,000,000  gallons  a  day  in  excess  of  the  safe 
yielding  capacity  of  that  lake,  and  was  able 
to  do  so  because  of  the  San  Pablo  storage 
available  In  case  of  an  emergency.  The  val- 
ue of  the  San  Pablo  project  was  excluded 
from  the  rate  bases  with  which  the  state- 
Bient  of  financial  needs  was  compered. 

It  .la  contended  by  petitioners,  however, 
ttiat  because  certain  expense  items.  Includ- 
ing taxes  and  interest  on  bonds,  connected 
with  the  San  PaUo  project  were  included 
in  the  statemoit  of  financial  needs  approved 
by  the  commission,  the  San  Pablo  project 
was  treated  as  property  used  and  useful, 
upon  which  the  company  was  allowed  a  re- 
tain. Even  aawimlng  this  view  to  be  tenable. 
It  was  within  the  Inrladlctlon  of  the  commis- 
sion, tn  the  exercise  of  its  discretionary  pow- 
ers, to  determine  tram  the  facts  before  it 
whether  or  not  the  San  Pablo  project  would 
be  available  to  the  needs  of  the  consumers 
during  the  yefir  for  which  the  rates  were 
imposed.     This   court  will   not   disturb  the 


finding  of  the  commission  upon  that  ques- 
tion. Union  Hc^lywood  Water  Co.  r.  Loa 
Angeles,  178  CaL  206,  172  Pac.  083. 

[I]  Petitioners  urge  their  inability  to  meet 
this  additional  financial  obligation  as  an  ob- 
jection to  the  lm];>ositlon  of  the  charges. 
This  was  a  matter  of  expediency  to  be 
weighed  by  the  commission,  but  of  course, 
cannot  be  considered  by  this  court  In  a  pro- 
ceeding attacking  the  legality  of  the  charges. 

The  decision  Is  aflBrmed. 


We    concor:     OLNET,    J. 
WILBUR,  J.;   LAWLOR,  J. 


SHAW,   3. 


BOEHM  •*  al.  V.  SPRECKEL8. 


Oa  Cat.  23») 
(8.  F.  7692.) 

(Supreme  Court  of  California.    June  22,  19301 
Rehearing  Denied  July  22,  1920.) 

1.  Pleading  «=>8(3)  —  Allagatlon  that  news- 
paper route  was  property  right  held  allega- 
tion of  opinion. 

An  allegation  that  it  was  the  custom  and 
usage  of  newspapers  in  a  certain  city  to  treat 
and  deal  with  routes  and  the  business  connect- 
ed therewith  aa  property  was  but  an  allegation 
of  an  opinion. 

2.  Sale*  €=?7— Agreement  transferring  route 
to  newspaper  carrier  not  sale  of  property. 

An  agreement  whereby  a  newspaper  trans- 
ferred and  delivered  a  newspaper  route  for 
a  consideration  held  to  create  an  agency  and 
not  to  declare  a  sale  of  property. 

3.  PriHOlpai  and  agent  «b»27'— Agent  oan  eon* 
vey  only  oppertualty  te  vendee  to  offer  him- 
self aa  substitute. 

In  a  qualified  sense  an  agent  of  an  agency 
terminable  at  will  may  sell  or  transfer  his  right 
to  the  agency,  bat  he  cannot  transfer  to  the 
purchaser  anything  more  than  the  opportnaity 
to  offer  himself  to  the  principal  aa  a  subeti- 
tute. 

4.  Principal  and  agent  «=>34— I  ntarest  In  mou- 
sy collaeted  not  "Interest  in  snbjeot  of  soon- 
cy." 

The  Interest  which  an  agent  authorised  to 
collect  a  debt  may  have  in  the  money  collect- 
ed, a  part  of  which  he  is  to  take  as  compensa- 
tion tor  his  services,  is  an  interest  in  that  which 
is  to  be  produced  by  the  exercise  of  his  power, 
and  not  an  interest  in  "the  subject  of  the 
agency,"  within  the  meaning  of  Civ.  Code,  | 
2360,  aa  to  agency  coupled  with  an  interest. 

5.  Principal  and  agent  «=33ft-Saia  of  subject 
of  agency  termlnatea  aganoy. 

The  sale  of  the  subject  of  an  agency  ter- 
minable at  will  made  in  good  faith  by  the  prin- 
cipal operates  as  a  termination  of  the  agency 
and  is  equivalent  to  a  revocation  thereof. 

8.  Evidanea   4=965— Every   one    presumed   to 
know  law. 
Every  one  is  presumed  to  know  the  law.' 
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7.  Prinolpal  and  agent  «=34l— No  damaaei  for 
torminatlon  of  Indeflnlte  agency. 

An  agent  cannot  recover  damages  from  the 
principal  on  acconnt  of  the  termination  of  an 
agency  for  an  indefinite  period  for  causes  men- 
tioned in  Ciy.  Code,  |  2356,  except  where  the 
agency  was  procured  for  a  valuable  considera- 
tion passing  from  the  agent  to  the  principal  and 
the  revocation  is  prior  to  the  expiration  of  • 
reasonable  time  after  its  creation. 

8.  Prinolpai  and  agent  9=3333— Principal  may 
rovoke  unless  agenfs  power  Is  coupled  with 
Interest. 

Except  where  an  agent's  power  is  coupled 
with  an  interest,  the  power  to  revoke  always 
exists  under  Civ.  Code,  i  2355,  but  the  right 
to  revoke  without  liability  for  damages  depends 
upon  circumstances. 

9.  Prinolpal  and  agent  «=»4I  —  Revocation  of 
agency  for  oonslderatlon  after  10  years  not 
unreasonable  at  matter  of  law. 

In  an  action  by  a  newspaper  carrier  who 
paid  $3,250  for  the  right  to  deliver  pape^  in  a 
certain  district  for  an  indefinite  period,  it  can- 
not be  said  that  10  years  was  not  a  reasonable 
time  for  the  continuance  of  the  agency  and  that 
revocation  at  the  end  of  that  period  would  give 
the  carrier  the  right  to  recover  the  original 
aum  paid  for  the  agency,  in  the  absence  of  a 
showing  of  special  tiardship  or  of  facts  indicat- 
ing that  a  longer  period  was  contemplated  or 
expected. 

10.  Prinolpal  and  agent  «=94l  t-  Benefits  to 
business  arising  from  performance  by  agent 
laura  to  prinolpai. 

The  benefits  to  the  business  of  the  principal 
arising  from  the  performance  by  the  agent  of 
his  duties  under  the  contract  of  agency  inure 
entirely  to  the  principal,  and  the  agent  is  en- 
titled to  nothing  except  the  agreed  compensa- 
tion, unless  the  contract  of  agency  expressly 
provides  for  something  more. 

^ngellottl,  O.  J.,  dissenting. 

In  Bank. 

Appeal  from  Sui>erlor  Court,  City  and 
County  of  San  Francisco ;  '  J.  M.  Seawell, 
Judge. 

Action  by  M.  Boehm  and  others  against 
John  D.  Spreckels.  Judgment  for  defendant, 
and  plalntlfts  appeaL    Aflirmed. 

Wm.  M.  Abbott,  Wm.  M.  Cannon,  Fablns 
T.  Finch,  Paul  F.  Fratessa,  and  Qeo.  B. 
Keane,  all  of  San  Francisco,  for  appellants. 

Samuel  M.  Shortrldge,  of  San  Francisco, 
for  respondent 

SHAW,  J.  In  tbe  court  below  a  demurrer 
to  the  complaint  was  sustained,  and  Judg- 
ment was  thereupon  given  for  the  defendant. 
The  plaintiffs  appeal. 

The  plalntlfTs  are  the  assignees  of  all  the 
rights  of  one  James  Shepherd  to  recover  dam- 
ages under  a  contract  made  between  Shepherd 
and  Spreckels  on  September  1,  1903.  Spreck- 
els  was  at  that  time  the  owner  of  the  San 


Francisco  Call,  a  morning  newspaper  of  gen- 
eral circulation  In  San  Francisco,  which  had 
been  published  and  circulated  therein  for 
more  than  40  years  prior  to  said  date.  For 
the  more  convenient  transaction  of  the  busi- 
ness the  dty  of  San  Frandsco  had  been  di- 
vided into  districts,  in  each  of  which  the 
newspapers  taken  by  patrons  thereof  were 
delivered  to  such  patrons  by  carriers  who  re- 
ceived the  papers  from  ttie  publisher  and 
delivered  the  same  to  such  patrons.  These 
districts  were  commonly  Iniown  as  "newspa- 
per routes."  The  contract  between  Spreckels 
and  Shepherd  related  to  one  of  these  routes. 
Spreckels  was  the  party  of  the  first  part  and 
Shepherd  the  party  of  the  second  part  there- 
in. Substituting  their  names  for  these 
t>hrases,  the  material  parts  of  the  agreement 
are  as  follows: 

"That  for  and  in  consideration  of  the  sum  of 
13,250.00  gold  coin  of  the  United  States  in  hand 
paid  to  said  Spreckels,  the  receipt  whereof  is 
hereby  acknowledged,  and  of  the  further  con- 
ditions and  covenants  named  in  this  agreement, 
said  Spreckels  has  transferred  and  delivered 
and  by  these  presents  does  transfer  and  deliver 
to  said  Shepherd,  that  certain  route  for  the 
delivery  of  said  newspaper  the  San  Frandsco . 
Call  lying  and  being  in  said  city,  county  and 
state  aforesaid,  and  more  particularly  described 
as  follows,  to  wit: 

"Route  number  4  of  the  San  Francisco  Call, 
embracing  the  following  territory:  Commenc- 
ing at  the  southeasterly  corner  of  Sixteenth 
and  Howard  streets,  thence  southerly  along 
the  easterly  line  of  Howard  street  to  the  cor- 
ner of  Twenty-Fourth  street,  thence  easterly 
along  the  nortierly  line  of  Twenty-Fourth  street 
to  Potrero  avenue,  thence  northerly  along  the 
westerly  line  of  Potrero  avenue  to  Channel 
street,  thence  westerly  along  the  southerly  line 
of  Channel  street  to  Harrison  street,  thence 
southerly  along  the  easterly  line  of  Harrison 
street  to  Sixteenth  street,  thence  westerly 
along  the  southerly  line  of  Sixteenth  street  to 
point  of  commencement. 

"Spreckels  agrees  to  deliver  to  Shepherd  daily, 
a  sufficient  number  of  issues  of  said  newspaper 
to  supply  said  newspaper  ronte,  and  said  Shep- 
herd agrees  to  receive  the  same  and  to  pay 
said  Spreckels  therefor  at  the  rate  of  lOi^/ts 
cents  per  paper  per  week,  said  payments  to 
be  made  weekly  and  upon  Saturday  of  each  and 
every  week  diiring  the  existence  of  this  agree- 
ment. 

"It  is  expressly  understood  and  agreed  that 
said  Shepherd  shall  manage,  conduct  and  con- 
trol said  newspaper  ronte  above  described  in 
such  manner  and  with  such  efficiency  as  shall 
be  for  the  best  interests  of  said  the  San  Fran- 
cisco Call  newspaper,  and  shall  maintain  and 
preserve  the  extent  and  valne  of  said  news- 
paper route  to  the  satisfaction  of  said  Spreck- 
els, and  said  Spreckels  hereby  reserves  the 
right  to  make  such  changes  in  the  rate  to  be 
paid  for  the  newspapers  delivered  Shepherd  un- 
der this  contract,  as  changed  conditions  in  said 
route  and  the  service  thereof  or  in  the  cost  of 
production  of  said  newspaper  shall  render  rea- 
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■onable  and  Just,  and  further  reserves  the  right 
to  give  bis  written  consent  before  any  legal 
transfer  of  this  contract  shall  be  made. 

"It  ia  distinctly  nnderstood  and  made  a  part 
of  this  agreement  that  this  bill  of  sale  shall 
not  be  hypothecated  or  loans  negotiated  there- 
on where  loans  may  be  raised  on  said  route 
without  the  full  knowledge  and  sanction  of  said 
Ban  Fnndsco  Call,  John  D.  Spreckels,  proprie- 
tor." 

Attached  tbereto  as  a  part  thereof  was  the 
foUowlDg: 

"It  is  hereby  agreed  and  understood  by  and 
between  Spreckels,  proprietor,  and  James  Shep- 
herd, owner  and  holder  of  that  certain  newspa- 
per route  on  the  San  Francisco  Call  known  as 
route  number  4,  as  described  in  the  attached 
biU  of  sale,  of  whidi  this  agreement  is  made  a 
part; 

"That  whereas  the  subscription  price  of  said 
newspaper  has  been  increased  from  65  cents 
to  75  cents  per  month  from  and  after  July  lat, 
1003. 

"Now,  therefore,  in  consideration  of  the 
premises,  and  of  said  increase  of  10  cents  per 
month  in  said  subscription  price,  it  is  nnder- 
stood and  agreed  that  of  said  increase  of  10 
cents  per  month  in  the  snbscription  price  said 
James  Shepherd  shall  receive  2  cents  per  cal- 
endar month  and  the  Gall  shall  receive  8  cents 
per  calendar  month,  in  addition  to  the  amount 
received  by  each  of  them  respectively  previous 
to  said  increase.  That  the  said  San  Francisco 
Call  may  at  any  time  increase  its  subscription 
price,  or  reduce  the  same  back  to  65  cents 
per  month,  to  sdit  existing  conditions  as  the 
jodgment  qf  said  newspaper  management  shaU 
deem  reasonable,  and  said  rate  to  James  Shep- 
herd will  i>e  increased  or  decreased  in  propor- 
tion to  the  increase  indicated  herein." 

The  complaint  further  alleges  tliat  at  the 
time  the  contract  was  made,  and  ever  since, 
it  was,  and  has  been,  a  custom  and  usage  of 
publishers  of  newspapers  in  San  Francisco, 
including  the  defendant,  to  treat  and  deal 
with  newspaper  routes,  the  lists  of  subscrib- 
ers thereon,  and  the  exclusive  right  to  sell 
and  deliver  newspapers  and  procure  new  sab- 
scril>er8  upon  said  routes  and  the  good  will 
of  the  business  thus  carried  on  over  such 
routes,  as  property,  and  to  make  sales  and 
transfers  thereof  accordingly;  that  the  de- 
fendant, during  all  the  period  of  his  owner- 
dUp  of  said  newspaper,  had  Imown  and  acted 
upon  said  custom  and  usage,  and  that  he  and 
BheptaM^  executed  the  aforesaid  contract 
with  knowledge  of  said  custom  and  In  pur- 
suance thereof;  that  Sh^herd  continued  to 
perform  his  part  of  said  contract,  until  Sep- 
tember 1,  1913,  and  by  his  efforts  had  secured 
large  numbers  of  new  subscribers  to  the  pa^ 
per  whereby  the  value  of  the  business  was 
materially  increased  and  at  that  time  was 
of  the  value  of  $4,000;  that  it  had  returned 
to  Um  a  net  annual  profit  of  $227.50,  and  he 
would  have  continued  to  have  received  that 
profit  for  the  i>eriod  of  at  least  14  years  suc- 
ceeding said  date  If  the  defendant  had  con- 


tinued to  perform  his  part  of  the  said  agree- 
ment; that  on  August  16,  1913,  defendant, 
intending  to  take  said  newspaper  route  from 
said  Shepherd  and  deprive  him  of  the  same 
and  all  benefits  and  advantages. of  the  busi- 
ness conducted  by  him  under  said  agreement 
and  to  transfer  and  sell  said  newspaper 
route  with  the  business  aforesaid  to  other 
parties,  gave  notice  to  each  of  the  subscrib- 
ers of  said  paper  upon  said  route  that  they 
would  be  served  with  the  San  Francisco 
Chronicle  instead  of  the  Call  until  September 
1,  1913,  and  that  thereafter  the  San  Fran- 
cisco Chronicle  would  be  delivered  to  them 
daily  Instead  of  the  San  Francisco  Call; 
that  on  September  1,  1913,  defendant  refus- 
ed, and  ever  since  has  refused,  to  deliver  to 
Shepherd  any  copies  of  said  San  Francisco 
Call,  although  delivery  thereof  was  demand- 
ed of  defendant  by  said  plaintiff,  and  defend- 
ant has  repudiated  said  agreement ;  and  that 
by  reason  thereof  the  business  of  the  defend- 
ant in  selling  and  distributing  said  newspaper 
upon  said  route  has  been  destroyed,  to  the 
damage  of  the  plaintiff  in  the  sum  of  $7,185. 
In  said  Item  of  damages  is  contained  the  sum 
of  $3,185,  alleged  to  be  the  value  of  the  prof- 
Its  which  the  plaintiff  would  have  received 
after  September  1,  1913,  If  the  defendant  had 
continued  to  deliver  the  said  newspapers  as 
provided  in  the  contract 

[1]  The  allegation  that  it  was  the  custom 
and  usage  of  the  publishers  in  San  Francisco 
to  treat  and  deal  with  such  routes  and  the 
business  connected  therewith  as  property 
adds  nothing  to  the  case  of  the  plaintiff.  It 
amounts  to  nothing  more  than  a  Btatem«it 
that  it  was  the  opinion  of  such  publishers 
that  rights  concerning  said  newspaper  routes 
constituted  property.  The  question  whether 
the  rights  relating  thereto  constitute  proper- 
ty which  la  a  subject  of  sale  is  a  question  of 
law  that  is  to  be  determined  by  the  princi- 
ples of  law  and  not  by  the  opinions  or  cus- 
toms of  persons  who  deal  with  suchr  matters. 

The  plaintiffs  contend  tliat  the  agreonent 
aforesaid  operated  as  a  grant  to  Shepherd  of 
that  portion  of  the  business  of  Spreckels 
which  was  transacted  within  the  territory  In- 
cluded in  said  route,  consisting  of  the  de- 
livery of  the  paper  to  the  subscribers  along 
said  route  and  making  sales  of  the  paper  to 
others  within  the  territory;  that  this  grant 
included  the  good  will  of  the  business;  and 
that  it  gave  Shepherd  the  absolute  right  to 
continue  the  business  and  compel  Spreckela 
to  perform  his  part  thereof  during  the  life 
of  Spreckels.  They  also  contend  that.  If  the 
agreement  created  an  agency  authorizing 
Shepherd  to  sell  and  deliver  papers  for 
Spreckels,  it  was  an  agency  coupled  with  as 
interest  in  the  subject-matter  thereof  and 
was  therefore  irrevocable  by  Spreckels  except 
for  cause.  Also  that,  even  if  the  agency  was 
not  coupled  with  an  Interest,  it  was  created 
for  a  valuable  consideration  and  therefore 
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was  Irrevocable  at  the  will  of  Spreckels,  and 
that  Inaamuch  as  It  did  not  specify  the  time 
for  its  continuance  It  could  not  be  revoked 
for  a  reasonable  time,  which  reasonable  time 
is  a  period  equal  to  the  life  of  the  newspaper, 
ot  the  life  of  Spreckels. 

[2]  The  facts  stated  In  the  complaint  must 
be  considered  In  construing  the  contract.  At 
and  before  the  time  It  was  made,  Spreckels 
was  the  publisher  and  proprietor  of  the  news- 
papOT.  It  circulated  generally  throughout 
the  city,  and  there  were  subscribers  thereto 
and  patrons  thereof  living  or  doing  business 
along  said  route,  to  whom  It  was  then  being 
delivered.  The  contract  shows  that  the  sub- 
scription price  was  75  cents  per  month  and 
that  Spreckels  had  the  right  to  raise  or  lower 
this  price  at  will  and  could  also  make  rea- 
sonable diangpes  in  the  rate  to  be  paid  by 
Shepherd.  The  contract  is  not  entirely  com- 
plete on  the  subject,  but  it  is  reasonably  clear 
from  Its  contents  in  connection  with  the  facts 
alleged  that,  subject  to  this  power  to  change 
the  price.  Shepherd  was  to  pay  to  Spreckels 
for  each  paper  received,  the  sum  of  lOiVi* 
cents  per  week,  plus  8  cents  per  month,  and 
that  he  was  to  collect  from  the  subscribers 
'  75  cents  per  month  and  keep  the  difference 
tor  his  own  compensation.  Spreckels  does 
not  agree  to  sell  the  papers  to  Shepherd. 
The  fact  would  appear  to  be  that  the  papers 
were  sold  by  Spreckels  to  the  subscribers. 
That  was  the  condition  when  the  contract 
was  made,  and  there  Is  nothing  in  the  con- 
tract to  indicate  that  it  was  to  eftect  a 
change  in  the  relations  between  the  pub- 
lisher and  the  subscribers.  The  agreement 
of  Spreckels  is  that  he  will  "deliver"  to 
Shepherd  "a  sufficient  number  of  issues  of 
said  newspaper  to  supply  said  route."  In 
view  of  the  fact  that  Spreckels  had  already 
agreed  to  sell  and  deliver  the  papers  to  the 
subscribers,  this  language  cannot  reasonably 
be  construed  to  Import  a  sale  of  the  same 
copies  to  Shepherd. 

If  Spreckels  had  sold  an  Interest  in  his 
business  as  publisher  of  the  newspaper,  the 
two  would  have  become  partners.  If  a  sep- 
arable part  of  that  business,  assuming  that 
a  separation  was  possible,  had  been  sold, 
they  would  have  been  partners  in  the  owner- 
ship of  that  part.  In  either  case  the  owner- 
ship of  the  respective  Interests  would  have 
continued  after  a  dissolution  of  the  partner- 
ship, each  would  have  been  entitled  to  his 
share  of  the  profits,  and  would  be  liable  to 
th«  other  for  a  share  of  losses,  and  would 
be  liable  for  the  debts  of  the  joint  enterprise. 
The  contract  manifestly  had  no  such  effect 
The  statement  that  Spreckels  does  "transfer 
and  deliver"  to  Shepherd  "that  certain  route 
for  the  delivery  of  said  newspaper"  therein 
described  cannot  reasonably  be  understood 
to  be  a  transfer  to  Shepherd  of  any  interest 
in  the  business  of  publishing  the  newspaper. 
The  more  reasonable  conclusion,  in  view  of 


all  the  facts.  Is  that  it  is  only  a  rather  awk- 
ward expression  of  the  idea  that  Shepherd 
was  to  have  the  right  and  duty,  as  agent  of 
Spreckels,  of  delivering  the  papers,  soliciting 
and  taking  new  subscriptions  thereto,  and 
conducting  the  business  incidental  thereto 
within  the  territory  described,  including  the 
collection  of  the  price  of  the  subscriptions 
owing  to  Spreckels.  The  statements  that 
Shepherd  was  to  receive  the  papers,  distrib- 
ute them  .within  the  territory,  and  "manage, 
conduct  and  control  said  newspaper  route  in 
such  manner  and  with  such  efficiency  as  shall 
be  for  the  best  Interests"  of  said  newspaper, 
"and  as  shall  maintain  and  preserve  the  ex- 
tent and  value  of  said  newspaper  route  to  the 
satisfaction  of"  Spreckels,  are  apt  expres- 
sions to  describe  the  duties  and  powers  of  an 
agent.  They  strongly  imply  that  an  agency 
only  was  contemplated.  They  are  meaning- 
less as  applied  to  a  sale  of- the  business,  or 
a  part  thereof,  to  the  carrier.  For  these  rea- 
sons we  conclude  that  the  contract  created 
an  agency  and  did  not  declare  a  sale  of  prop- 
erty. .  This  Is  the  effect  of  the  decisions  of 
other  courts  upon  similar  contracts.  Harlow 
V.  Oregonlan  Pub.  Co.,  45  Or.  625,  78  Pac. 
737 ;  Harlow  v.  Oregmian  -Pub.  Co.,  53  Or. 
272,  100  Pac.  7;  Staroske  v.  Palitser  Pub. 
Co.,  235  Mo.  67,  138  S.  W.  38;  Wilcox  te 
Gibbs  Co.  V.  Ewing,  141  IT.  S.  63«,  12  Sup.  Ct. 
94,  35  L.  Ed.  882.  So  far  as  the  opinion  of 
the  District  Court  of  Appeal  in  Otten  v. 
Spreckels,  24  Cal.  App.  262, 141  Pac.  224,  con- 
tains anything  inconsistent  with  this  condu- 
sion,  that  case  is  disapproved. 

W  Appellants  refer  to  cases  which  say 
that  an  agent  may  sell  or  transfer  his  right 
to  the  agency  even  where  it  is  terminable  at 
will.  In  a  qualified  sense  he  may  do  so,  but 
he  cannot  transfer  to  the  purchaser  anything 
more  than  the  opportunity  to  offer  himself 
to  the  principal  as  a  substitute  for  the  trans- 
ferror. He  buys  a  mere  chance  that  the 
principal  may  accept  him  in  place  of  the 
other.  No  interest  in  the  agency,  or  In  the 
business  which  the  former  agent  was  author- 
ized to  transact  for  the  principal,  can  be 
thus  sold  or  transferred.  These  cases  are 
not  authority  for  the  proposition  that  such 
an  agent  has  a  property  Interest  in  the  busi- 
ness which  he  carries  on  and  which  is  the 
subject  of  his  agency.  Expressions  may  be 
found  in  such  decisions  indicating  that  the 
agent  may  sell  his  agency,  but  they  cannot 
be  considered  as  declaring  that  he  has  any 
interest  in  the  business  which  may  be  the 
subject  thereof. 

[4]  Shepherd  had  an  interest  in  collecting 
the  subscription  price,  for  upon  that  his 
compensation  as  agent  was  dependent  But 
the  interest  which  an  agent  authorized  to 
collect  a  debt  may  have  in  the  money  col- 
lected, a  part  of  which  he  is  to  take  as  com- 
pensation for  his  services,  is  an  interest  in 
that  which  is  to  be  produced  by  the  exercise 
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of  his  power,  and  not  an  Interest  in  "the  sub- 
ject of  the  agency,"  within  the  meaning  of 
■action  2356.  Hunt  t.  Roasmanler,  21  U.  8. 
KM,  5  E<.  Ed.  689 ;  Meyer  y.  Pulitzer  Pub.  Co., 
196  Mo.  Aiip.  176,  136  S.  W.  R;  Flanagan 
T.  Brown,  70  Cal.  260,  11  Pac.  706 ;  Hartley 
and  Miner's  Appeal,  63  Pa.  212,  01  Am.  Dec. 
207.  We  therefore  cmiclnde  that  the  action 
cannot  be  maintained  on  the  the4M7  that 
Shei^ierd  had  an  Interest  In  the  subject  of 
the  agency  and  that,  as  the  first  count  of  the 
complaint  Is  founded  cm  this  theory,  It  does 
not  state  a  cause  of  action. 

The  second  count  of  the  complaint  Is 
founded  upon  the  theory  that  the  payment  of 
a  ralnable  consideration  by  Shepherd  implies 
an  agreement  that  the  agrency  should  contln- 
ne  for  a  reasMiable  time,  and  that  the  revo- 
cation by  Spreckds  occurred  before  such  rea- 
sonable time  had  expired.  This  count  prays 
<nly  for  Om  recorery  of  the  $3,250  paid  for 
the  route  by  Sbepberd  to  Spreck^,  with  In- 
terest thereon  from  the  time  of  revocation. 
It  allies  that  7  per  cent  upon  said  sum  was 
received  by  Shepherd  annually  during  the 
10-year  p^lod;  that  It  was  only  a  reason- 
able return  thereon;  and  that  he  had  never 
received  or  had  returned  to  him  any  iwrt  of 
the  prindiml.  It  also  repeats  the  other  facts 
hereinbefore  stated. 

[6,  (]  It  is  contended  that  the  'Implied 
agreement  for  a  reasonable  time  means  that 
the  agency  should  continne  for  a  i)erlod 
which  wonld  "enable  the  carrier  to  get  back 
his  invested  capital,  together  with  a  £alr 
profit  on  his  Investment"  The  Civil  Code 
provides  that  an  agency  Is  terminated  by: 

"(1)  The  expiration  of  its  term;  (2)  the  ex- 
tinction of  iU  subject;  (8)  the  death  of  the 
agent;  (4)  hia  renondation  of  the  agency;  or 
(5)  the  incapadty  of  the  agent  to  act  aa  such." 
Section  2365. 

Also,  tliat  what  not  coupled  with  an  In- 
terest In  the  subject  of  the  agency  it  is  ter- 
minated by: 

"(1)  Ito  revocation  by  the  principal;  (2) 
Us  death;  or  (8)  hia  Incapacity  to  contract." 

It  is  also  an  established  rule  that  a  sale 
eC  the  subject  of  the  agency  made  in  good 
faith  by  the  principal  operates  as  a  termina- 
tion of  the  agency  and  is  equivalent  to  a  rev- 
ocation thereof!  1  Mechem  on  Agency,  f 
688.  Every  one  is  presumed  to  know  the  law, 
and  it  most  therefore  be  presumed  that  the 
parties  to  the  agreement  contracted  with 
knowledge  of  the  possibility  of  a  termination 
of  the  agency  by  either  of  the  causes  above 
spedfled. 

[7-9]  We  know  of  up  rule  of  law  wlilcb  al- 
lows the  agent  to  recover  damages  from  the 
principal  on  account  of  a  termination  of  an 
agency  for  an  Indefinite  period  for  sny  of 
the  causes  above  mentioned,  except  where 
the  agoicy  was  procured  for  a  valuable  con- 
sideration passing  from  tbe  agent  to  the 


principal  and  the  revocation  is  prior  to  the 
ezplratl<n  of  a  reasonable  time  after  its 
creation.  In  Prink  v.  Roe,  70  Cal.  809,  11 
Pac,  820,  It  is  said  that  an  agency  created 
for  a  valuable  consideration  is  Irrevocable, 
but  as  this  is  directly  contrary  to  the  Civil 
Code,  and  as  the  expression  was  dearly  obi- 
ter, the  case  cannot  be  considered  as  author- 
ity. There  is  a  distinction  between  the 
"power"  to  revoke  and  the  "right"  to  revoke 
an  agency.  Erxcept  where  the  agent* s  power 
is  coupled  with  an  interest,  the  power  to  re- 
voke always  exists,  but  the  right  to  revoke 
without  liability  for  damages  depends  upon 
circumstances.  1  Mechem  on  Agency,  vol.  1 
(2d  Ed.)  i  668.  If  the  right  does  not  exist 
the  principal  will  be  liable  for  damages  up- 
on a  revocation.  In  Brown  v.  National  Elec- 
tric Co.  Works,  168  Cal.  337, 148  Pac.  606^  the 
defendant  for  a  valuable  consideration 
agreed  to  employ  the  plaintiff  at  a  monthly 
salary  for  an  indefinite  time.  The  plaintiff 
was  discharged  without  cause  after  three 
months'  service.  It  was  h^d  that  there  was 
an  Implied  contract  arising  from  the  valuable 
consideration,  to  continue  the  employment 
for  a  reasonable  time,  that  the  discharge  In 
three  months  was  a  breach  of  the  implied 
contract,  and  that  by  reason  thereof  the 
plaintiff  was  entitled  to  rescind  the  contract 
and  recover  what  he  had  paid  thereon.  In 
the  present  case  the  paper  had  been  put>Uah- 
ed  for  more  tlian  40  years  before  the  contract 
was  made  In  1003.  The  payment  of  $3,260  for 
an  agency  for  an  Indefinite  period  raises  the 
inference  that  both  parties  considered  the 
privilege  valuable  and  that  both  assumed 
that  it  would  be  continued  for  a  considerable 
period  of  time.  The  plaintiff  contends  that 
under  audi  drcnmstances  the  implied  agree- 
ment Is  that  the  agency  shall  continue  until 
the  agent  has  received,  as  compensation,  a 
sum  snffldent  to  repay  the  consideration 
paid  by  him  to  the  prlndpal,  together  with  a 
fair  profit  thereon  during  the  necessary  pe- 
riod, in  addition  to  a  reasonable  compensa' 
Hon  for  his  own  time  and  labor  in  perform- 
ing his  duties.  We  cannot  agree  to  this  prop- 
osition. It  would  add  to  the  agreement 
something  not  contained  therein,  and.  In- 
stead of  being  an  agency  for  an  Indefinite 
time,  terminable  at  will,  it  would  become 
an  agency,  Indefinite,  It  is  true,  but  one  which 
must  necessarily  continue  for  a  long  time 
after  Its  creation,  the  laigth  of  the  period 
depending  upon  the  capadty  and  diligence 
of  the  agent  and  on  many  other  future  cour 
ditlons  which  might  arise  affecting  his  suc- 
cess or  failure,  none  of  which  could  be  fore-, 
seen.  No  subsequent  condition  which  affect- 
ed the  ability  of  the  plaintiff  to  recoup  lils 
outlay  is  alleged.  The  contention  is  that  tbe 
obligation  to  allow  him  time  to  recoup  arises 
solely  from  the  payment  of  a  consideration 
for  the  agency.  The  complaint  does  not  dis- 
close the  amount  which  Shepherd  received 
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and  applied  as  compensation  for  his  own  time 
and  labor.  It  must  be  presumed  that  the  op- 
portunity of  obtaining  such  employment  and 
compensation  was  one  of  the  main  induce- 
ments whlcb  caused  him  to  enter  Into  the 
arrangement  No  standard  can  be  fixed  for 
the  determination  of  the  question  what  is  a 
reasonable  time.  Cnder  all  the  circumstanc- 
es of  the  case,  and  in  the  absaice  of  any 
showing  of  Qtedal  hardship  or  of  further 
fticts  indicating  that  a  longer  period  was 
contemplated  or  expected,  we  thlnlc  it  can- 
not be  said  that  10  years  was  not  a  reason- 
able time  for  Its  continuance,  and  that  the 
revocation  at  the  end  of  that  period  would 
not  give  a  right  to  Shepherd  to  recover  the 
original  sum  paid  for  the  agency. 

[II]  In  support  of  the  proposition  that  the 
agency  was  terminated  before  a  reasonable 
time  had  expired,  the  plaintifT  cites  the 
Brown  Case  above  mentioned  and  also  Pierce 
V.  Tenn.,  etc..  Ca,  173  U.  S.  1,  1»  Sup.  Ot. 
S36,  43  U  Ed.  601,  Davidson  v.  Laughlln, 
138  Cal.  320,  71  Pac.  845,  6  U  R.  A.  (N.  S.) 
670,  Brown  v.  Grown,  etc.,  Ck>.,  150  CaL  385, 
80  Pac.  86,  Harlow  v.  Oregonlan  Pub.  Co., 
S3  Or.  272,  100  Paa  7,  and  Meyer  v.  Pnlitser 
Pub.  Co.,  156  Mo.  App.  177,  138  S.  W.  6.  We 
have  already  stated  the  effect  of  Brown  v. 
Natl.  Blec.  Co.  Works,  supra.  In  Pierce  v. 
Tens.,  etc.,  Company  the  decision  was  put  up- 
on the  ground  that  the  contract  was  that  the 
employment  was  to  continue  as  long  as  the 
employe  was  able  to  do  the  kind  of  work  spec- 
ified. It  has  no  bearing  upon  the  question 
of  a  reasonable  time.  Neither  Davidson  v. 
lAUghlin  nor  Brown  v.  Crown,  etc.,  Co., 
touch  upon  the  question.  In  Meyer  v.  PuUt- 
■er  Pub.  Co.  the  carrier  had  paid  $45.46  for 
his  agency  and  had  enjoyed  it  for  more  than 
U  years.  The  court  said  that  if  it  appeared 
that  the  agent,  induced  by  his  appointment, 
had  In  good  faith  Incurred  expense,  devoted 
time,  and  bestowed  labor  In  the  matter  of 
the  agency  without  having  had  a  sufllcient 
Importunity  to  recoup  tlie  same  from  the 
agency,  the  principal  would  be  required  to 
compensate  him  to  that  extent,  but  that  the 
law  required  no  more  than  that — 

"In  every  instance  the  agent  shall  be  afforded 
a  reasonable  opportunity  to  avail  himself  of 
the  preliminary  expenditure  and  efforts  put 
forth  to  the  end  of  executing  the  authority 
conferred." 

The  conclusion  was  that  the  plaintlfl  In 
that  case  had  had  ample  time  for  that  pur- 
pose and  he  was  dented  a  recovery.  The 
main  rellaAce  of  the  plaintiff  is  upon  the 
ease  of  Harlow  v.  Oregonlan  Pub.  Co.  This 
case  is  somewhat  remarkable,  both  in  Its 
facts  and  in  the  law  declared  thereon.  The 
agency  In  that  case  was  created  in  the  year 
1864  for  the  delivery  of  the  DaUy  Oregonlan 
in  a  certain  part  of  the  city  of  Portland. 
The  consideration  paid  by  the  agent  was 
1360.   It  continued  for  48  years  and  was  then 


terminated  by  a  revocation.  In  the  mean- 
time the  population  of  the  city  had  greatly 
increased  and  the  value  of  the  privilege  was 
declared  to  have  Increased  to  more  than 
$6,000.  The  decision  did  not  go  upon  the 
theory  that  the  valuable  consideration  im- 
plied an  agreement  that  the  agency  should 
continue  for  a  reasonable  time,  but  upon  the 
meaning  of  the  contract  creating  the  agency. 
The  court  construed  it  to  provide  that,  no 
matter  how  long  the  agency  might  continue, 
a  Just  and  equitable  allowance  was  to  be 
made  to  the  agent  for  the  value  of  the  privi- 
lege at  the  time  of  Its  revocation.  A  jury 
had  allowed  him  $5,000  for  his  loss  caused 
by  the  revocation  of  the  agency,  and  this  al- 
lowance was  upheld,  although  the  contract 
was  construed  to  create  a  mere  agency  not 
coupled  with  any  interest  in  the  subject 
thereof.  In  other  words,  the  decision,  aside 
from  what  we  deem  a  strained  constructloa 
of  the  contract  Itself,  appears  to  go  upon  the 
idea  that,  where  an  agent  is  employed  to  as- 
sist in  the  business  of  the  principal  and  re- 
ceives from  time  to  time  the  compensation 
agreed  uiwn  between  them,  he  nevertheless 
becomes  entitled  to  the  value  which  his  ef- 
forts add  to  the  business  of  his  principal,  in 
case  the  agency  is  terminated  by  the  princi- 
pal without  the  fault  of  the  agent.  It  ai>- 
pears  to  us  that  the  correct  rule  is  that  the 
benefits  to  the  business  of  the  principal,  aris- 
ing from  the  performance  by  the  agent  of 
his  duties  under  the  contract  of  agency,  in- 
ure entirely  to  the  principal  and  that  the 
agent  is  entitled  to  nothing  except  the  agreed 
compensation,  unless  the  contract  expressly 
provides  for  something  more.  The  contract 
there  involved  contained  no  such  covenant, 
and  we  think  none  could  be  Implied  from  its 
terms.  Neither  this  nor  any  of  the  other 
cases  cited  sustain  the  OMitentlon  of  the 
plaintiff.  The  demurrer  to  the  complaint 
was  properly  sustained. 
The  Judgment  is  affirmed. 

We  concur:  OLNBX,  J.;  WIIiBUE,  J.; 
LAWLOR,  J. 

ANOBLLOTTI.  a  J.  (dissenting).  In  an 
respects  except  one  I  concur  In  the  (pinion. 
It  is  conceded  that  because  of  the  payment  of 
a  valuable  consideration  there  was  an  im- 
plied agreement  that  the  agency  should  be 
allowed  to  continue  for  what  under  all  the 
circumstances  would  be  a  "reasonable  time," 
and  with  this  view  I  am  in  accord.  I  have 
no  doubt  that,  if  the  agency  here  was  allowed 
to  continue  through  the  life  of  the  newspa- 
per, it  should  be  held  that  it  had  been  allow- 
ed to  continue  for  such  time  as  was  contem- 
plated, with  the  result  that  no  recovery  could 
be  had  by  plaintiff.  But  the  complaint  does 
not  show  that  such  was  the  fact,  and  we  are 
here  dealing  only  with  the  question  of  the 
sufficiency  of  the  complaint.    Assuming  that 
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the  imbllcatlan  of  tbe  newspaper  continued, 
It  Mcms  to  me  that  the  complaint  suflSdent- 
I7  aUegea  matters  showing  that  the  agency 
was  terminated  prior  to  the  expiration  of  the 
"reasonable  time"  for  which  It  was  given. 
I  dissent  from  the  judgmmt  solely  for  this 


OTTEN  V.  8PRECKEL8.     (8.  F.  8203.) 

(Sapreme  Court  of  California.    June  22,  1920. 
Bebearing  Denied  July  22,  1920.) 

1.  AppMl  EMl  error  «=3>I007(6)— Deolsios  of 
Coart  of  Appeals  law  of  case  os  sobseqaest 
appeal  to  Soproaia  Court. 

A  decision  of  the  District  Court  of  Appeals 
was  the  law  of  the  case  on  a  subsequent  appeal 
to  the  Supreme  Court. 

2.  Appeal  and  error  «=»I097(6)— Reoord  on 
farmer  appeal  may  be  examined  under  doo- 
triae  of  law  of  case. 

Where  an  appeal  wag  had  to  the  District 
Court  of  Appeals  snd  a  hearing  was  denied  in 
the  Sapreme  Court,  on  a  subsequent  appeal  to 
the  Supreme  Court,  the  record  used  on  the 
former  appeal  could  be  examined  in  order  to 
determine  whether  the  evidence  on  the  for- 
mer trial  was  substantially  the  same  as  on  the 
second  trial,  to  determine  whether  the  doctrine 
of  the  law  of  the  case  applied. 

3.  Appeal  aad  error  «=»I097(3)— Dootriae  of 
law  of  ease  Inapplicable  where  facts  are 
different. 

Where  the  facts  on  a  second  appeal  are 
substantially  different  from  those  on  a  former 
appeal,  the  doctrine  of  the  law  of  the  case  does 
not  apply. 

4.  Priaeipal  and  agent  «=>33— Mutual  stipu- 
lations not  oonslderatlon  prsventlng  termina- 
tion by  principal. 

Stipulations  of  one  transferred  a  route  by 
a  newspaper  to  faithfully  perform  the  duties 
required  of  him  by  his  contract  was  not  such  a 
Taluable  consideration  as  would  take  the  con- 
tract out  of  the  rule  of  Civ.  Code,  {  2850,  that 
an  agency  may  be  terminated  by  the  principal, 
or  to  bring  it  within  the  rule  that,  if  an  agency 
Is  given  for  a  valuable  consideration,  the  prin- 
cipal will  be  liable  in  damages  if  he  revokes  it 
before  the  agent  has  had  a  reasonable  time  to 
enjoy  his  agency  so  as  to  some  extent  to  reim- 
burse himself,  since  the  law  would  make  him 
subject  to  such  obligation  without  any  stipula- 
tion, nnder  section  2228. 

5.  Priaolpai  and  agent  «=s>4l  —  Banefljls  of 
afont's  services  go  to  principal  and  give  agent 
ao  laterest  In  business. 

The  benefits  of  an  agent's  serrices  go  to  the 
principal  and  not  to  the  agent,  and  while  a 
e«»tract  of  agency  which  gives  the  agent  a 
profitable  employment  is  valuable  to  him,  and 
if  he  is  allowed  by  his  principal  to  perform  his 
agency  in  his  stead,  his  agency  may  have  a 
commercial  value,  and  as  between  the  agent 
and  a  substitute  it  may  have  all  the  attributes 


of  property,  such  -agent  has  no  interest  or 
right  which  he  can  assert  against  bis  principal 
as  a  basis  for  damages  for  revocation,  where 
the  agency  is  revocable  at  wHL 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco ;  John  Hunt,  Judge. 

Action  by  C.  H.  Otten  against  John  D. 
Sprecfcels.  Judgmoit  for  plaintiff,  and  de- 
fendant appeals.    Beversed. 

Samnel  M.  Sbortridge,  of  San  Frandsoo, 
for  appellant 

Mastl(&  &  Partridge,  of  San  Francisco, 
for  respondait 

SHAW,  J.  The  defendant  appeals  tram  a 
judgment  in  favor  of  the  plaintiff. 

[1]  The  carise  has  been  tried  twice.  Upon 
the  first  trial  a  verdict  was  returned  for  the 
plaintiff  and  a  new  trial  was  thereupon  or- 
dered. From  this  order  the  plaintiff  ap- 
pealed. The  appeal  came  before  the  District 
Court  of  the  Third  District  for  decision  and 
the  order  was  affirmed.  24  Cal.  App.  251, 
141  Pac.  224.  The  plaintiff  appUed  to  the 
Supreme  Court  for  a  rehearing  and  it  was 
deiled.  The  respondent  contends  that  the 
decision  of  the  District  Court  upon  the  ap- 
peal from  the  order  granting  a  new  trial  con- 
stitutes the  law  of  the  case,  binding  upon 
the  lower  court  and  upon  this  court  upon  the 
Question  of  the  legal  effect  of  the  contract 
set  forth  in  the  complaint  upon  which  the 
Judgment  Is  baaed.  The  denial  of  a  rehear- 
ing by  this  court  is  of  no  significance  as  an 
approval  of  the  law  stated  in  the  opinion  of 
the  District  Court  of  Appeal,  for  the  plain- 
tiff in  his  petition  did  not  complain  of  the 
points  there  decided  in  his  favor.  The  plain- 
tiff now  Invokes,  as  the  law  of  the  case,  cer- 
tain parts  of  the  opinion  which  are  favorable 
to  him  and  which  this  court  has  had  no  oc- 
casion to  consider.  The  decision,  neverthe- 
less, constitutes  the  law  of  the  case  to  the 
same  extent  as  if  It  had  been  made  by  this 
court.  It  Is  necessary,  therefore,  to  deter- 
mine whether  or  not,  ui>on  the  second  trial, 
the  facts  were  the  same  as  those  upon  which 
the  conclusions  of  the  district  court  as  to 
the  law  were  predicated,  since  otherwise  the 
doctrine  of  the  law  of  the  case  does  not 
apply. 

[2]  The  complaint  alleges  a  contract  In 
writing,  which  it  sets  out  in  full.  It  then 
alleges  facts  which  it  is  claimed  constituted 
a  breach  thereof  and  states  the  amount  of 
the  resulting  damages.  On  the  first  trial  thi( 
writing  was  not  admitted  in  evidence.  Evi- 
dence of  oral  negotiations  leading  up  to 
the  execution  of  the  writing  was  given  and 
the  trial  court  treated  this  as  evidence  of 
an  oral  contract  The  complaint  was  not 
amended,  but  the  cause  was  submitted  to  the 
jury  on  the  theory  that  proof  of  an  oral  con- 
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tract  was  admlasible,  with  the  result  already 
stated.  The  District  Court  held  that  the 
writing  was  Improperly  excluded  by  the 
court  below.  Upon  the  second  trial  the  writ- 
ing set  forth  in  the  complaint  was  admitted 
in  evidence,  and  it  formed  the  basis  of  the 
verdict  and  Judgment  It  is  necessary  there- 
fore to  inquire  whether  or  not  the  evidence 
of  the  oral  negotiations  upon  which  the  dis- 
trict court  based  its  conclusion  as  to  the 
effect  of  -the  contract  was  substantially  the 
same  as  the  written  contract  upon  which  the 
present  Judgment  was  based.  The  record 
used  on  the  former  appeal  may  be  examined 
by  US  on  this  appeal  In  order  to  determine 
this  question.  McEinlay  t.  Tuttle,  42  CaL 
876. 

The  contract  alleged  was  executed  on  Sep- 
tember 80,  1903,  between  "The  San  Francisco 
Call,  and  John  D.  Spreckels.  the  parties  of 
the  first  part,  and  C.  H.  Otten,  the  party  of 
the  second  part."  It  may  be  inferred  from 
its  language  that  the  San  E^randsoo  Call  was 
a  newspaper  which  was  then  bdng  printed 
somewhere  and  circulated  in  Berkeley,  and 
that  Spreckels  was  either  the  owner,  or  was 
in  control,  of  the  business  of  publishing  and 
circulating  it;  but  these  facts  are  not  al- 
leged in  the  complaint  In  describing  the 
cmtract  w«  use  the  name  "Spreckels"  to  des- 
ignate the  party  of  the  first  part  Its  ma- 
terial provisions  are  as  follows: 

"In  consideration  of  $3,000.00  paid  to  Spreck- 
els by  Otten,"  Spreckels  sold,  transferred,  and 
delivered  to  Otten  "the  agency  of  and  for  the 
San  Francisco  Call,  and  of  and  for  that  cer- 
tain newspaper  route"  of  said  paper  in  Berke- 
ley, particularly  described. 

Spreckels  also  agreed  to  deliver  to  Otten, 
daily,  enough  copies  of  the  paper  to  supply 
said  route.  Otten  was  to  pay  therefor  one 
cent  per  cc^y  and  8  cents  per  month  in  ad- 
dition. The  subscription  price  of  the  paper 
was  75  cents  per  month,  subject  to  increase 
or  reduction  at  the  will  of  Spreckels.  It  pro- 
vided that  Otten  "shall  manage,  control  and 
conduct  the  said  newspaper  route  above  de- 
scribed in  such  a  manner,  and  with  such 
efficiency,  as  shall  be  for  the  best  interests 
of  the  said  San  Francisco  Call  newspaper, 
and  shall  maintain  and  preserve  the  extent 
and  value  of  said  newspaper  route  to  the 
satisfaction  of  said  Spreckels,  and  in  all  re- 
spects ke^  and  i>erform  all  of  his  obligations 
unto  the  said  Spreckels,  arising  out  of  the 
possession  and  management  of  said  news- 
paper route  during  sudi  time  as  the  said 
Otten  shall  be  in  possession  thereof."  It 
further  provided  that  Spreckels  reserved  the 
right  to  give  his  "written  consent  before  any 
legal  transfer  of  this  contract  shall  be 
made."  This  Is  the  contract  the  effect  of 
which  the  court  is  now  required  to  consider 
and  to  compare  with  the  oral  contract  proven 
in  the  case  and  construed  by  the  District 
Oonrt  at  i^tpeal  as  above  stated.    It  is  to 


be  observed,  however,  that  the  recitation  in 
the  instrument  that  the  |3,000  was  paid  by 
Ottoi  to  Spreckels  for  Its  execution  was  not . 
true.  It  was  admitted  upon  the  last  trial 
that  no  consideration  for  the  contract  passed 
between  the  parties,  other  than  their  re- 
spective stipulations  therein. 

The  record  on  the  first  appeal  shows  that 
on  the  first  trial,  evidence  was  given  regard- 
ing the  oral  negotiations.  The  District  Court 
considered  this  as  evidence  of  the  contract 
between  the  parties.  This  evidence  was  la 
effect  that  Otten  had  been  engaged  in  distrib- 
uting the  San  Francisco  Call  In  Berkeley 
ever  since  the  year  1896,  In  connection  with 
one  Cordes ;  that  on  or  about  September  30, 
1903,  he  made  an  arrangement  with  the 
agents  of  Spreckels  to  continue  the  delivery 
of  the  papers  in  the  territory  in  BeAeley 
embraced  in  the  territory  described  in  the 
contract  aforesaid  and  to  pay  Spreckels  one 
cent  the  copy  for  the  papers  so  distributed ; 
that  Spreckels  was  to  deliver  to  him  at  Oak- 
land the  number  of  papws  required  to  sup- 
ply the  subscribers  in  the  Berkeley  territory, 
and  that  Otten  had  them  distributed  to  sub- 
scribers within  the  territory  by  certain  par- 
sons whom  he  employed  for  that  purpose; 
that  he  made  out  the  bills  to  the  subscribers 
and  collected  them  monthly  as  they  became 
due,  deducting  his  own  charges  as  arranged 
and  returned  the  balance  to  Mr.  Spreckels. 
It  was  further  shown  that  Otten  was  to  be 
allowed  to  sell  the  territory  at  any  time  he 
had  a  party  who  would  buy  it  who  would  be 
agreeable  to  Spreckels;  that,  if  Spreckels 
was  not  satisfied  with  Otten's  services,  Otten 
was  to  be  notified  and  then  have  an  oppor- 
tunity to  sell  out  the  territory  to  some  other 
person ;  that  Otten  paid  between  $8,000  and 
$9,000  for  the  route;  and  that  when  the 
agency  was  terminated  on  January  1,  1909, 
the  defendant  had  procured  one  McCoy  to 
buy  out  Otten  and  pay  him  $5,000  and  offer- 
ed the  opportunity  to  Otten  to  sell  out  his 
rights  or  route  at  tbat  price,  wbldi  offer 
Otten  refused. 

Concerning  the  rights  of  Otten  under  this 
oral  contract  the  District  Court  on  the  for- 
mer appeal,  in  discussing  the  question  of  the 
sufficiency  of  evidoice  to  sustain  the  verdict 
for  the  amount  of  damages  allowed,  said  (24 
CaL  App.  262,  141  Pac.  228): 

"Unquestionably,  he  acquired,  by  virtna  of 
the  agreement,  a  right  of  property  in  said  ter- 
ritor7 — the  ezclusiTe  right  to  distribute  and  de- 
liver the  Call  therein — of  which  he  cannot  b« 
divested  without  just  compensation.  *  •  • 
The  right  remained  absolute  only  so  long  as 
the  plaintiff  rendered  eflident  service." 

This  declaration,  it  is  now  daimed,  estah- 
Ilshes  the  law  of  the  case. 

The  oral  contract  according  to  the  testi- 
mony above  related,  was  given  for  a  valuable 
consideration,  amounting  to  at  leasV  $8,000, 
and  It  Included  an  agreement  by  Spreckels 
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that  Otten  sbonld  have  tbe  right  at  any 
time  to  transfer'  the  agency  to  gcnne  other 
peraon  acceptable  to  Sprecbela,  and  that  even 
If  Spreckels  was  not  satisfied  with  Otten's 
manner  of  performing  the  service,  Otten  was 
to  have  notice  thereof  and  an  opportunity  to 
transfer  the  agency  to  some  person  satis- 
factory to  Spreckels  and  to  obtain  for  him- 
self whatever  sum  of  money  such  person 
would  pay  for  the  privilege  of  becoming  such 
agent. 

[S]  No  snch  provisions  are  contained  In 
the  written  contract,  and  at  the  last  trial  it 
was  admitted  that  Otten  did  not  pay  Spreck- 
ds  any  money  for  its  execution.  The  facts 
are  therefore  substantially  different,  and  the 
doctrine  of  the  law  of  the  case  does  not  ap- 
ply. Allen  v.  Bryant,  155  Cal.  269,  100  Pac. 
7M;  McLeran  v.  Benton,  73  Cal.  337,  14 
Pac.  879,  2  Am.  St  Rep.  814;  Mitchell  v. 
Davis.  23  Oal.  383;  Smith  v.  Goethe,  158 
OaL  631, 116  Pac  223,  Ann.  Oaa.  1912C,  1205, 
4  Cor.  Jur.  1005,  footnote  78. 

We  may  therefore  consider  the  effect  of 
the  contract  pleaded  free  from  any  embar- 
rassment arising  from  the  law  laid  down 
in  the  former  decision. 

In  the  case  entitled  Boehm  v.  Spreckels  (S. 
P.  No.  7602,  191  Pac.  5),  submitted  simul- 
taneously with  the  present  case,  we  consid- 
ered the  question  of  the  legal  effect  of  a 
contract  relating  to  a  "newspaper  route" 
which  is  similar  to  the  contract  with  the 
plaintiff,  Otten,  set  forth  in  the  complaint, 
and  certainly  more  favorable  to  the  theory 
that  it  vests  a  prc^erty  right  in  the  carrier 
of  the  papers.  We  have  there  held  that 
such  a  contract  creates  an  agency  only ;  that 
it  does  not  vest  In  the  agent  any  Interest  in 
the  subject  of  the  agency ;  that  the  agency 
Is  not  coupled  with  an  interest;  that  it  to 
flor  an  indefinite  period,  and  hence  that  it  la 
revocable  by  the  principal  at  any  time. 

We  further  held  that,  unless  such  agency 
was  given  for  a  valuable  consideration,  It 
could  be  revoked  by  the  principal  without 
liability  to  the  agent  fo"  any  loss  or  damage 
to  him  that  might  be  caused  by  loss  of  the 
compensation  provided,  for  him  by  the  con- 
tract of  agency.  The  agency  In  the  present 
case  was  not  given  for  a  valuable  considera- 
tion. 

[4]  It  cannot  seriously  be  cont^ided  that 
the  effect  of  the  stipulationa  of  the  respective 
parties,  aa  b^Uig  a  consideration  sufficient  to 
■ai>port  it  as  a  contract,  is  sufficient  to  take 
It  oat  of  the  rale  of  ■ection  2366  of  the  Qvll 
Oode  that  an  agency  may  be  terminated  by 
tb»  principal,  or  to  bring  it  within  the  rule 
that  if  an  agency  is  gilven  for  a  valuable  con- 
riiderati<Hi  the  principal  will  be  liable  In  dam- 
ages if  be  revtAea  it  btfore  the  agent  has 
iMid  a  waonahle  time  to  enjoy  his  agency 
•0  as  to  aome  extent  to  relmbnrse  himself 
toe  tats  ontlaya  in  getting  it  or  in  preparing 
to  perform  the  doties  imposed  on  him  there- 


by. All  of  the  cases  on  that  subject  involve 
the  payment  of  some  money  by  the  agent  to 
secure  the  agency,  or  the  incurring  of  pre- 
liminary expenses  by  him  in  preparii^  to 
execute  the  powers  given  him.  No  reason 
can  be  given  for  the  proposition  that  his 
agreement  to  faithfully  perform  the  duties 
required  of  him  by  his  contract  of  employ- 
ment win,  as  a  valuable  consideration,  make 
this  rule  applicable.  The  law  would  make 
him  subject  to  that  obligation  without  any 
sUpulatlDn.  2  Cor.  Jur.  p.  682;  Civ.  Oode, 
i  2228 ;  Galmon  v.  SarralUe,  142  CaL  641,  76 
Pac.  486. 

[S]  Throughout  the  trial  the  counsel  for 
the  plaintiff  apparently  assumed  that  in  an 
agency  of  this  character  the  efforts  of  the 
agent  to  increase  his  compensation  by  In^ 
creasing  the  number  of  subscribers  to  the 
defendant's  newspaper  within  the  described 
territory  operated  to  give  him  an  interest  In 
the  principal's  business,  an  Interest  distinct 
and  separate  from  that  of  the  principal  and 
of  which  the  principal  could  not  deprive  him 
without  his  consent,  or  without  adequate 
compensation  in  damages  equal  to  the  value 
of  that  Interest.  This  is  a  manifest  mistake 
in  every  case  in  which  the  contract  of  agency 
does  not  bo  provide.  The  contract  in  this 
case  required  that  Otten  should  control  and 
conduct  the  route  for  the  best  Interests  of 
Spreckels  and  maintain  and  preserve  Its  ex- 
tent and  value  to  the  satisfaction  of  Spreck- 
«l8.  Bis  commisslona  were  allowed  for  the 
purpose  of  paying  him  for  this  service.  If 
he  was  required  by  the  contract  to  endeavor 
to  increase  the/  number  of  subscribers  within 
the  territory  he  served,  the  commissions  paid 
for  that  endeavor  also,  and  his  compensation 
would  be  automatically  Increased  proportion- 
ally thereby.  In  contemplation  of  law.  In 
this  and  all  similar  cases,  the  benefits  of  the 
agent's  services  go  to  the  principal  and  not 
to  himself,  and  the  agent  has  no  interest 
therein.  A  contract  of  agency  which  gives 
the  agent  a  profitable  'employment  by  reason 
of  the  large  compensation  allowed  him .  is, 
of  course,  valuable  to  Iiim,  and  if  he  is  al- 
lowed by  his  principal  to  procure  another 
to  perform  the  service  in  his  stead,  his 
agency  may  have  a  commercial  value,  simi- 
lar in  many  respects  to  a  right  of  property. 
As  between  him  and  the  substitute  with 
whom  he  agrees  to  abdicate,  it  may  indeed 
havQ  all  the  attributes  of  pTogerty  and  the 
transfer  may  ccHumand  a  high  price.  But 
where  the  agency  is  revocable  at  vtill,  as 
in  this  case,  be  has 'no  interest  or  right 
which  he  can  assert'  against  his  principal 
who  revokes  it,  as  the  basis  of  damages  for 
such  revocation. 

These  principles  are  decisive  of  the  case. 
The  only  breach  of  c(»tract  alleged  was  the 
revocation  of  the  agency  by  Spreckels  on 
January  1,  1900i  The  only  damage  alleged 
or  proven  was  that  Ottoi  thereby  was  de-- 
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prlred  of  fhe  Agency.  The  agency  being 
termiiutble  at  will  by  the  principal  and  being 
for  an  Indefinite  term  and  without  a  Talnable 
consideration,  its  revocation  was  not  a 
breach  of  ttxe  contract  The  plalntlfl  has 
no  cause  of  action  and  the  judgment  should 
have  been  for  the  defendant  This  renders 
It  unnecessary  to  consider  other  questions 
presented. 
The  judgment  la  reversed. 

We  concur:     ANQBUOTTI,  a  J.;    OI»- 
NKX,  J.;   WUjBUR,  J.;    IiAWIX>B,  J. 


(183  Cal.  2S9) 

SMITH  at  al.  V.  BACH  St  al. 
(L.  A.  5121.) 

(Supreme  Court  of  California.    June  24,  1920.) 

1.  Statutes  4s>205— Eotlre  statute  to  be  oon- 
tiderad. 

For  the  purpose  of  ascertaining  the  legisla- 
tive intent,  courts  should  consider  the  entire 
statute. 

2.  Contraots  4=9lOS  —  ipso  faoto  void  whea 
made  as  prohibited  by  statute. 

A  statute  prohibiting  the  malung  of  con- 
tracts, except  in  a  certain  manner,  ipso  facto 
-makes  them  void  if  made  in  any  other  way,  not- 
withstanding that  the  statute  does  not  express- 
ly pronounce  it  void,  and  it  is  immaterial 
whether  the  thing  forbidden  is  malum  in  se  or 
merely  malum  prohibitum. 

3.  Vsndor  and   purchaser  4=>39 — Contract  of 
sale  by  referenos  to  unrecorded  map  void. 

A  contract  of  sale  of  land  made  in  viola- 
tion of  Act  March  15,  1907  (St  1907,  p.  290), 
maldng  it  unlawful  to  sell  or  offer  for  sale  land 
with  reference  to  an  unrecorded  map,  is  void. 

4.  Contracts  4=>I39  —  Vendee  may  reoover 
money  paid  under  unlawful  contract  of  sale. 

Where  a  contract  of  sole  of  land  is  made 
in  violation  of  Act  March  16,  1907  (St  1907, 
p.  290),  making  it  unlawful  to  sell  or  offer  for 
sale  land  by  reference  to  an  tmrecorded  map, 
the  vendee  may  rescind  and  recover  money 
paid;  the  prohibition  in  the  statute  being  for 
the  vendee's  benefit,  and  he  therefore  not  be- 
ing in  pari  delicto. 


In  Bank. 

Appeal  trom  Superior  C!otirt,  San  Diego 
County ;  C.  N.  Andrews,  Judge. 

Action  by  Clara  li  Smith  and  others 
against  Qeorge  J.  Badi  and  another.  Judg- 
m«it  for  defendants,  and  plaintlfCs  appeaL 
Beversed. 

F.  O.  Blood  and  Crouch  &  Chambers,  all 
of  San  Diego,  for  appellants. 

Sweet,  Steams  &  Forward  and  C.  O. 
Pease,  all  of  San  Diego,  for  respondents. 


The  foUowUg  opinion  was  prepared  by  Mr. 
Justice  KERRIGAN  of  the  District  Court  of 
Appeal  for  the  First  Appellate  District, 
while  acting  as  Justice  pro  tempore  In  this 
court  in  place  of  Mr.  Justice  MBLVIN.  It  Is 
adopted  as  the  opinion  of  this  court 

This  action  is  one  in  assumpsit  for  money 
bad  and  received.  The  case  grows  out  of  a 
contract  relating  to  the  sale  of  certain  tracts 
of  land  in  a  subdivision  situated  in  San  Diego 
county.  Plaintiffs  paid  defendant  a  part  ot 
the  purchase  price  under  the  terms  of  the 
contract  of  sale,  and  they  seek  by  this  action 
to  recover  the  same  upon  the  ground  that 
the  contract  relating  to  the  sale  is  void.  The 
claimed  invalidity  is  based  upon  the  admits 
ted  fact  that  the  sales  were  made  in  viola- 
tion of  the  act  of  March  16, 1907  (Stats.  1907, 
p.  290),  making  It  unlawful  to  sell  or  offer 
for  sale  land  by  reference  to  an  unrecorded 
map.  At  the  conclusion  of  plaintiff's  case  the 
trial  court  granted  a  nonsuit,  and  from  the 
Judgment  and  the  order  denying  a  new  trial 
plaintiffs  appeal.  The  main  question  here 
presented  is  whether  or  not  such  a  contract 
Is  void,  so  as  to  prevent  any  right  of  action 
being  based  thereon. 

By  the  terms  of  the  statute  in  question  not 
<«Iy  is  the  selling  or  offering  for  sale  of  lots 
of  land  by  reference  to  an  unrecorded  map 
or  plat  expressly  prohibited,  but  the  act 
makes  It  a  misdemeanor  so  to  do,  the  penalty 
for  which  is  fixed  at  both  a  fine  and  impris- 
onment This  precise  question  has  been  pre- 
sented to  the  appellate  courts  of  this  state 
in  three  different  cases,  In  none  of  which, 
however,  have  the  rights  of  a  vendee  there- 
under been  passed  upon.  See  Bentley  v. 
Hurlburt,  163  Cal.  796,  96  Pac.  890;  Balnes 
V.  Shank,  12  Cal.  App.  391,  107  Pac.  631; 
King  V.  Johnson,  30  Cal.  App.  63,  167  Pac. 
531;  Shultz  v.  Redondo  Imp.  Ck>.,  156  Cal. 
439,  440,  106  Pac.  118.  In  the  BenUey  Case 
this  court  found  It  unnecessary  to  pass  upon 
the  validity  of  the  contract,  for  the  reason 
that  the  evidence  showed  that  the  Statute  had 
been  substantially  complied  with.  In  Balnes 
V.  Shank,  supra,  the  District  Court  of  Ap- 
peal also  found  it  unnecessary  to  tonslder  the 
question;  the  case  being  dlq>08ed  of  upon 
a  different  point.  The  only  case,  therefore, 
where  the  question  has  received  considera- 
tion In  this  state,  is  King  ▼.  Johnson,  supra, 
which  Is  hereinafter  referred  to. 

Many  of  our  sistec  states  liave  adopted 
laws  of  a  similar  character.  These  statutes 
differ  in  terms;  some  containing  no  express 
prohibitory  words,  but  recognizing  that  the 
act  may  be  done  subject  to  a  fine  for  its -dis- 
regard, while  others,  analogous  to  odr  own, 
contain  an  express  prohibition  and  a  penal- 
ty for  violation.  The  decisions  of  the  courts 
of  these  various  JurisdlctionB,  construing 
these  statutes  to  determine  the  legislative  In-. 
tent,  are  not  harmonious.    See  39  Cyc.  1216  f 
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13  Corpus  Juris,  p.  410  et  seq< 
review  of  these  numerous  cases  would  answer 
no  useful  purpose.  Frequently,  as  here,  a 
statute  Imposes  a  penalty  on  the  doing  of  an 
act  without  expressly  dedaring  such  act  Il- 
legal and  void. 

Applying  the  doctrine,  "Expreeslo  unlua 
est  exduslo  alterlns,"  some  of  the  courts 
hsTe  held  that,  the  Legislature  harlng  fixed 
the  penalty  for  the  execution  of  the  contract, 
coarts  cannot  Impose  another,  invalidating 
the  agreement.  See  89  Gyc.  1216.  In  cases 
announcing  this  doctrine  a  distinction  Is 
nsaally  made  between  acts  malum  in  se, 
whidi  are  generally  regarded  as  void,  and 
those  wt4ch  are  mala  prohibitum.  On  the 
authority  of  these  cases,  respondoit  In  effect 
contends,  in  support  of  the  judgment,  that 
the  statute  Imposing  specific  penalties  for  its 
violation,  and  the  act  condemned  not  being 
malum  in  se,  the  purpose  of  the  act  can  be  ac- 
complished without  declaring  contracts  made 
In  violation  thereof  illegal,  and  that  the 
Inference  Is  that  it  was  not  the  intention 
of  the  Legislature  to  render  them  Illegal,  ur 
it  would  have  so  declared  in  unequivocal 
tenns. 

The  decisions  supporting  the  doctrine  in- 
v<Aed  are  In  the  main  based  upon  revenue 
statutes,  which  simply  impose  a  fine  or 
penalty,  the  amount  of  which  is  definitely 
fixed,  as  distinguished  from  those,  as  here, 
which  prohibit  and  declare  the  violation  of 
the  act  a  misdemeanor  punishable  by  fine 
and  imprisonment. 

[1-3]  For  the  purpose  of  ascertaining  the 
leglslatlre  Intent  courts  should  consider  the 
oitiie  statute,  and  if  from  such  consideration 
it  is  maniflest  that  the  Legislature  had  no  In- 
tention of  declaring  a  contract  void,  they 
Bbonld  be  sustained  and  enforced;  other- 
wise, they  should  be  adjudged  void.  Dun- 
1<V  V.  Mercer,  156  Fed.  S48,  86  G.  C.  A.  435. 
Here  it  is  manifest  from  a  reading  of  the 
entire  act  that  the  statute  In  question  was 
passed  for  the  protection  of  the  public,  and 
not  as  a  revenue  measure.  King  v.  Johnson, 
30  CaL  App.  63,  157  Pac.  631.  In  such  a 
caae  a  contract  made  in  violation  of  its 
terms  should  be  held  to  be  void.  Levinson  v. 
Boas,  ISO  Cal.  103,  88  Pac.  825,  12  L.  R.  A. 
(N.  B.)  575,  11  Ann.  Cas.  661;  Pangbom  v. 
Weatlake,  36  Iowa.  54a  The  general  rule 
oontrolUng  In  cases  of  this  character  is  that, 
wboe  a  statute  prohibits  or  attaches  a  penal- 
ty to  the  doing  of  an'act,  the  act  Is  void,  and 
this,  notwithstanding  that  the  statute  does 
not  expressly  pronounce  it  so,  and  It  is  im- 
material whether  the  thing  forbidden  u 
malum  in  se,  or  merely  malum  prohibitum. 
A  statute  of  this-  character,  prohibiting  the 
making  of  contracts  except  Ih  a  certain  man- 
ner, ipso  facto  makes  them  void  U  made  In 
any  other  way.  13  Cyc  351;  13  Corpus 
Juris,  p.  410.  The  imposition  by  statute  of  a 
penalty  implies  a  prohibition  of  the  act  to 
whidi  the  penalty  is  attached,  and  a  cop- 


SMITH  V.  BACH  IS 

<l(l  P.) 
An  extensive,  tract  founded  Upon  sacb  act  is  void.  This 
general  rule  finds  sui^rt  in  the  dedsiona 
of  this  state.  Berka  v.  Woodward,  125  CaL 
127,  67  Pac.  777.  45  L.  R.  A.  420,  73  Am.  St 
Rep.  31.  and  cases  cited ;  Bentley  t.  Hurl- 
burt,  supra. 

It  is  true,  as  stated  by  Mr.  Justice  Sloss 
in  Bentley  v.  Burlburt,  that  cases  may  be 
found  holding  a  contrary  doctrine;  but  an 
examination,  of  those  cases  will,  as  herein- 
before stated,  show  that  the  statutes  upon 
which  they  are  based  generally  do  not  pro- 
hibit, but  merely  Impose  a  fine  as  an  exclu- 
sive punishment.  This  identical  statute  was 
construed  In  I^ing  v.  Johnson,  supra,  where 
the  general  rule  above  stated  was  applied.  It 
is  there  said  that— 


"Oases  *  •  •  from  other  Jariidictions  are 
based  upon  statutes  which  the  court,  for  dif- 
ferent reasons,  construed  as  not  prohibiting  the 
sale,  while  the  statute  under  consideration,  in 
express  terms,  prohibits  the  doing  of  the  act." 


Concluding,  as  we  do,  tliat  the  contract  In 
question  Is  void,  it  only  remains  to  determine 
the  rights  of  plaintUts  to  recover  in  this  ac- 
tion. 

[4]  There  are  authorities  which,  while  not 
denying  the  general  rule  that  an  Illegal  con- 
tract cannot  be  enforced,  whether  malum  in 
.se  or  malum  prohibitum,  bold  that  all  the 
consequences  which  attend  a  contract  con- 
trary to  public  morals  do  not  attend  one 
which  is  purely  malum  prohibitum,  and  that 
In  the  latter  case  courts  will  take  notice 
of  the  circumstances,  and  will  give  relief,  if 
justice  and  equity  require  a  restoration  of 
money  received  by  either  party  thereunder. 
13  Corpus  Juris,  p.  411,  |  341.  In  such  a 
case  the  complaining  party  is  protected,  the 
prohibition  being  for  his  benefit,  and,  not 
being  In  i>ari  delicto,  he  is  entitled  to  relief. 
Id.,  p.  501,  I  443.  By  the  weight  of  authority, 
where  money  has  been  paid  In  consideration 
of  an  executory  contract  which  is  illegal,  the 
party  who  has  paid  it  may  repudiate  the 
agreement  at  any  time  before  it  is  executed 
and  reclaim  the  money.  In  such  a  case  it  is 
the  duty  of  the  court  in  furtherance  of  Jus- 
tice to  aid.  one  not  in  pari  delicto,  though  to 
some  extent  involved  in  the  Illegality,  but 
who,  as  here,  is  comparatively  the  more  in- 
nocent, and  to  permit  him  to  recover  back 
money  paid  on  a  contract  as  the  circumstanc- 
es of  the  case  may  require.  Pomeroy,  Eq. 
Jur.  (3d  Ed.)  |  042 ;  Gray  v.  Roberts,  2  A.  K. 
Marsh.  (Ky.)  208,  12  Am.  Dec.  385;  Wasser- 
mann  v.  Sloss,  117  Cal.  431,  49  Paa  566,  38 
L.  R.  A.  176,  59  Am.  St.  Rep.  200 ;  City  of 
Los  Angeles  v.  City  Bank,  100  Cal.  18,  34 
Pac  510;  Savings  Bank  v.  Bums,  104  Cal. 
480,  88  Pac.  1(^ ;  Manchester  R.  R.  v.  Con- 
cord R.  R.,  66  N.  H.  100,  20  Atl.  383,  9  L.  R. 
A.  689,  49  Am.  St  Rep.  689;  13  Corpus  Juris, 
p.  501,  {  444. 
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For  fhe  leasons  given,  thejndgmoit  is  re- 
versed. 

ANGEI^LOm,  0.  J.,  and  SHAW,  WIL- 
BUR,  OLNBX,  LAWLOB,  and  LENNON,  J3„ 
ooucur. 


(183  oi.  an 

In  re  STREETON'S  ESTATE. 

8H0ULT8  V.  WILLIAMS. 

(L.  A.  6329.) 

(Supreme  Conrt  of  CaUfomia.    Joly  1,  1920.) 

1.  Wills  «=alir(2)  —  Test  for  determining 
whether  signature  net  «t  end  of  will.  Intended 
as  token  of  exeention. 

The  test  whether  a  wQI  has  been  signed 
br  the  testator  Is,  nnder  CIt.  C!ode,  {  1277,  that, 
if  placed  at  the  end  of  docnment,  and  nothing 
to  the  contrary  appears,  he  intended  to  so  sign, 
but,  if  placed  elsewhere,  it  is  for  the  court  to 
BMj,  from  an  inspection  of  the  whole  will  as 
to  language  and  form  and  the  relative  position 
of  its  parts,  whether  there  is  positive  and  sat- 
isfactory inference  that  the  signature  was  so 
l^ced  as  a  token  of  execution. 

2.  Wills  «=3l33  ->  Slunatura  at  top  of  will 
whore  no  ether  space  left  held  Intended  to 
authenttoate  will. 

Where  no  space  was  left  at  the  bottom  of 
an  olographic  will,  and  testator's  name  was 
signed  in  the  only  blank  space  which  had  been 
left,  which  was  in  the  upper  left-hand  corner, 
held,  that  the  document  showed  testator's  in- 
tention to  thus  authenticate  the  instrument 

3.  Wills  «=s386— Finding  as  to  execution  not 
overthrown  unless  without  evidentiary  Snp* 
port 

The  due  execution  of  a  wiU  is  a  question 
of  fact  and  its  determination  by  the  trial  court 
win  not  be  overthrown  unless  without  support 
in  the  efvidence. 

4.  Wills  <8=9289— Face  of  dooumenit  .held  to 
show  testator's  Intention  to  sign  at  top  to 
authentleato  Instrument. 

The  trial  court's  finding  that  testator  signed 
his  name  at  the  top  of  the  will  with  the  inten- 
tion of  authenticating  the  instrument  held  sus- 
tained by  positive  and  satisfactory  inference 
arising  from  the  face  of  the  document. 

5.  Wills  4=9278— Allegation  that  instrument  Is 
not  deoeased's  will  insufficient  as  plea  of 
revocation. 

An  allegation  "that  said  written  instrument 
is  not  the  last  will  and  testament  of  said  S., 
deceased,"  is  a  mere  conclusion  of  law,  and  is 
insufficient  to  plead  a  revocation. 

6.  Wilts  «=9306— Evidenoo  held  lasninolont  to 
show  revocation. 

Evidence  held  insufficient  to  show  that  an 
olographic  will  admitted  to  probate  had  been 
revoked. 


7.  Wills  «=3290— Crumpling  of  Instrument  In- 
sulllolent  to  support  presumption  of  revoca- 
tion. 

WhUe  the  crumpling  of  a  will  might  be  a 
sufficient  act  of  destruction  if  accompanied  by 
clear  evidence  of  other  circumstances  showing 
an  intent  to  revoke,  yet  such  act  of  itself  is 
insufficient  to  support  a  presumption  of  inten- 
tion to  revoke,  particularly  where  it  is  .not 
shown  that  the  will  had  been  continually  un- 
der  testator's  control  until  his  death. 

8.  Wills  «=9290— Tearing  of  part  of  Isstni- 
ment  held  not  to  revike  part  remaining. 

The  tearing  of  a  portion  of  a  will  as  orig- 
inally drafted  from  the  remaining  text  raises 
no  presumption  of  intention  to  revoke  the 
whole  instrument,  particularly  where  so  torn 
as  to  leave  the  portion  found  intact  and  com- 
plete, the  torn  edge  being  practically  horizon- 
tal except  the  lower  left-hand  comer  where 
such  line  is  departed  from  to  preserve  two 
syllables  of  a  word  divided  at  the  end  of  the 
preceding  line,  so  that  the  mutilation  affected 
only  the  part  destroyed. 

9.  Wills  «=9290— Presumption  of  Intent  to  re- 
voke by  destruction  of  signature  overcome  by 

restoration. 
Although  the  destruction  of  a  signature  of 
a  will  may  be  sufficient  to  support  a  presump- 
tion of  intention  to  revoke  Uie  whole,  yet,  It 
the  signature  destroyed  has  been  later  restored 
or  rewritten,  courts  in  general  will  admit  the 
will  to  probate;  for  it  then  affirmatively  ap- 
pears there  was  no  intention  to  revoke. 

10.  Wills  <S=9290— Replacing  of  testator's  sig- 
natura  In  different  place  after  destruction  re- 
pels  presumption  of  revocation. 

Assuming  that  a  testator  tore  his  signa- 
ture from  the  will  together  witii  a  part  thereof, 
any  presumption  therefrom  of  an  intent  to 
revoke  is  repelled  by  the  fact  that  his  signa- 
ture was.  again  appended  to  and  appeared  at 
the  top  of  his  will  for  the  obvious  purpose  of 
authentication  and  execution. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Russ  Avery,  Judge. 

In  tbe  matter  of  the  estate  of  Harry  Street- 
on,  deceased.  Petition  by  Emma  Louisa 
Sbonlts  against  Nellie  WllUams,  administra- 
trix. Fron  an  order  denying  petition  to  re- 
voke the  probate  of  an  olographic  will,  the 
petitioner  appeals.    Affirmed. 

Robert  M.  Clarke  and  Henry  L.  Knoop, 
both  of  Los  Angeles,  for  appellant, 

I.  B.  Bubin,  of  Los  Angeles,  and  M.  O.  G. 
Harris,  for  respondent. 

LBNNON,  3.  The  superior  court  of  Los 
Angeles  county  denied  a  petition  for  the  rev- 
ocation of  an  opder  which  admitted  to  pro- 
bate a  certain  written  Instrument,  olographic 
In  form,  as  the  last  will  and  testament  of 
Harry  Streeton,  deceased.  Petitioner  ap- 
peals.   The  resirandent  herein  is  the  adminls- 
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tntriz  with  tbe  win  annexed.  The  petition- 
er, an  heir  at  law  of  said  decedent,  soul^t 
to  hare  the  probate  of  the  will  revoked,  ap- 
parently upon  three  cronnds:  (1)  That  the 
instnunent  was  not  executed  as  required  by 
law;  (2)  that  the  will  had  been  revoked; 
(3)  tliat  tbe  decedent  was  not  of  aonnd  mind 
at  the  time  the  Instnunent  was  executed.  In 
▼lew  of  snbatantlal  conflict  In  tbe  evidence, 
tbe  soffldency  of  the  evidence  to  support  the 
findings  of  the  trial  court  upon  the  question 
of  mental  competence  is  not  challenged,  and 
petitioner,  upon  this  appeal,  relies  entirely 
opon  tbe  first  two  grounds. 

After  the  death  of  Harry  Streeton  the  in> 
Btrument  in  question,  whldi  consists  of  a 
single  sheet  of  paper,  was  found  In  an  en- 


velope. At  tbe  time  it  was  found,  the  lower 
portion  of  the  page  had  been  torn  off  in  sudi 
a  way  as  to  disclose,  by  "pencil  marks  and 
dots"  appearing  along  the  torn  edge  of  the 
pajter,  that  there  were  written  words  on  the 
jtart  torn  off.  There  were  creases  in  th4 
paper  indicating  that  It  bad  been  crumpled. 
Tbe  document  is  entirely  In  the  handwriting 
of  decedent.  Tbe  date  Is  written  in  the 
upper  right-hand  corner  of  the  page,  and  In 
the  upper  left-hand  corner,  on  a  line  with  tbe 
date  and  above  all  the  other  writing,  appears 
the  name  of  decedent 

The  condition  of  the  will  is  best  portrayed 
by  a  photographic  reproduction  thereof^- 
which  appears  in  the  record,  and  is  therefore 
reproduced  in  this  opinion  as  f<dlows: 


Om^' 


^.xy 


Z-:^^-^^' 

-/■'■ 


...    *r^'-x     jn   i 
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-  [1]  The  alleged  defect  in  the  execution  of 
the  will  Is  the  claimed  iii8ufflcl«icy  of  the 
slgnatare  as  a  token  of  anthentldty.  The 
'test  to  be  applied  In  determining  whether  a 
will  has  been  "signed  by  the  hand  of  the 
testator  himself,"  as  required  by  section  1277 
of  the  Civil  Code,  was  stated  in  ESstate  of 
Manchester,  174  Cal.  417. 163  Pac.  358,  L.  B. 
A.  1917D,  629,  Ann.  Gas.  1918B,  227,  as  fol- 
lows: 

"The  true  rule,  as  we  conceive  it  to  b«,  la 
that,  wherever  placed,  the  fact  that  it  was 
intended  as  an  executing  signature  must  satis- 
factorily appear  on  the  face  of  the  document 
itself.  If  it  is  at  the  end  of  the  document,  the 
universal  custom  of  manliind  forces  the  con- 
clusion that  it  was  appended  as  an  execution, 
if  nothing  to  the  contrary  appears.  If  placed 
elsewhere,  it  is  for  the  court  to  say,  from  an 
inspection  of  the  whole  document,  its  language 
aa  well  as  its  form,  and  the  relative  position  of 
its  parts,  whether  or  not  there  is  a  positive 
and  satisfactory  inference  from  the  document 
itself  that  the  signature  was  so  placed  with  the 
intent  that  it  should  there  serve  as  a  tolsen  of 
execution.  If  such  inference  thus  appears,  the 
execution  may  be  considered  as  proven  by  such 
signature." 

[2]  Applying  this  test  in  the  present  case, 
we  find  no  language  in  the  document  which 
adopts  the  name  as  a  signature  for  the  pur- 
pose of  execution.  Reference  to  the  name 
as  a  signature  is  not  essential,  however,  if 
the  form  of  the  document  is  such  that  the 
relative  position  of  its  parts  alone  gives  rise 
to  a  positive  inference  that  the  name  was 
affixed  for  the  purpose  of  execution.  In  the 
document  now  under  consideration,  there  Is 
no  space  at  the  end  of  the  writing  in  which  a 
signature  could  have  been  placed.  The  name 
of  the  testator  appears  In  a  blank  space,  dis- 
connected from  the  rest  of  the  written  mat- 
ter both  as  to  location  and  meaning.  Had 
the  name  appeared  in  the  exordium,  the 
logical  Inference  from  the  context  would 
probably  have  been  that  it  was  intended 
merely  to  identify  the  person  making  the 
wlU,  and  additional  facts  might  have  been 
necessary  to  raise  the  inference  that  It  was 
also  Intended  as  a  signature  In  execution  of 
the  will.  Estate  of  Hurley,  178  Cal.  713,  174 
Pac  669 ;  Estate  of  McMahon,  174  Cal.  423, 
Ifti  Pac.  6«9,  L.  B.  A.  1917D,  778.  But,  as 
aboTje  stated,  the  name  of  decedent  appears 
entirely  separate  from  the  rest  of  the  writing 
and  by  Itself.  It  must  be  assumed  that  It 
was  placed  on  the  document  for  some  pur- 
pose, and  the  only  apparent  and  reasonable 
purpose  under  the  circumstances  would  seem 
to  be  the  signing  of  the  Instrument  with  the 
Intention  of  authenticating  the  same.  This 
conclusion  becomes  the  more  compelling 
when  we  consider  that  the  name  Is  written  In 
a  blank  space  at  the  beginning  of  the  instru- 
ment; for  such  a  space  is  the  most  natural 
one  In  which  to  place  a  signature  when  the 
usual  place  at  the  end  of  the  document  is  na- 


available.  The  fact  that  the  end  of  the  page 
was  torn  off,  whatever  its  importance  in  a 
determination  of  the  question  of  revocation, 
if  of  any  weight  in  a  consideration  of  the 
sufficiency  of  the  signature,  tends  to  support, 
rather  than  defeat,  the  inference  that  the 
name  was  written  at  the  top  of  the  page  with 
the  intention  of  anthenlcaUng  the  Instrument. 

[S,  4]  The  due  execution  of  a  will  Is  a 
question  of  fact,  and  its  determination  by  the 
Mai  court  is  not  to  be  overthrown  unless 
that  determination  is  without  support  in  the 
evidence.  Estate  of  Cullberg,  169  Cal.  365, 
370,  146  Pac.  888.  We  are  satisfied  that  the 
finding  of  the  trial  court  to  the  effect  that  the 
testator  signed  his  name  at  the  top  of  the 
will  with  the  Intention  of  authenticating  the 
instrument  was  sustained  by  a  "positive  and 
satisfactory  Inference"  arising  from  the  face 
of  the  document  itself. 

[S]  The  petition  to  revoke  the  probate  of 
the  will  contains  no  direct  allegation  of  the 
revocation  of  the  vidll  by  the  testator.  The 
allegation  "that  said  written  instrument  Is 
not  the  last  will  and  testament  of  said  Harry 
Streeton,  deceased"  was  evidenUy  Intended 
as  an  allegation  of  revocation.  Such  an  al- 
legation is  a  mere  conclusion  of  law,  and 
therefore  insufficient 

"In  stating  the  grounds  of  contest,  if  un- 
soundness of  mind  is  relied  on,  it  is  sufficient 
to  state  that  the  deceased,  at  the  time  of  the 
alleged  execution  of  the  proposed  paper,  was 
not  of  sound  and  disposing  mind.  And  the 
same  is  true  as  to  undue  execution.  But  when 
the  grounds  of  contest  embrace  fraud,  duress, 
or  undue  influence,  a  subsequent  will,  revoca- 
tion, or  the  like,  such  matters,  not  being  ulti- 
mate facts,  but  conclusions  of  law  to  be  drawn 
from  facts,  must  be  pleaded,  not  in  the  language 
of  the  statute,  but  the  facts  relied  on  must  be 
stated."  40  Cyc.  1269;  Estate  of  Gharky,  67 
Cal.  274,  279;  Estate  of  Harris,  3  Cof.  Prob.  1; 
Barksdale  v.  Davis,  114  Ala.  623,  22  South.  17. 

However  that  may  be,  no  demurrer  was 
interposed,  and,  inasmuch  as  the  question  of 
revocation  was  apparentiy  a  contested  issue 
in  the  court  below,  we  shall  consider  the 
point  upon  its  merits. 

[I,  7]  With  reference  to  the  question  of 
revocation  there  was  the  following  testimony 
of  respondent  concerning  the  condition  in 
which  the  will  was  found: 

"Q.  It  appears  from  the  pencil  marks  and. 
dota  along  the  tear  that  there  was  other  writ- 
ing upon  this  paper.  Can  you  give  us  any  light 
on  that,  or  do  you  know  anything  about  it? 
A.  I  don't  know  anything  about  it.  I  got  It 
after  he  died.  I  opened  the  envelope,  and  that 
was  the  condition  of  the  will. 

"Q.  With  reference  to  the  crumpled  condi- 
tion, is  that  the  condition  that  it  was?  A.  That 
is  the  condition;  I  suppose  laying  around.  I 
have  no  other  reason;  I  don't  know  why." 

No  other  evidence  was  adduced.  Petition- 
er, however,  claims  to  have  thereby  borne  the 
burden  of  proving  a  revocation.    In  thla  be- 
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half  petitioner  relies  npon  the  statement  in 
Estate  of  Olmsted,  122  Cal.  224,  230,  64  Pac. 
745,  to  the  effect  that,  where  It  appeared  that 
an  Instniment  during  the  lifetime  of  the 
maker  bad  been  in  Ills  secure  possession,  and, 
when  dlseoTered  by  the  two  parties  In  inter- 
est, bore  marks  of  cancellation,  "from  these 
drcamstanoeB  alone  arise  the  presumptions: 
(1)  Tbatt  the  cancellations  were  the  act  of 
the  testator;  and  (2)  that  they  were  per* 
formed  with  the  intent  and  purpose  of  revok- 
ing the  Instrument"  The  facts  of  that  case 
are,  howeyer,  distinguishable  from  the  facta 
now  presented.  In  the  case  at  bar  there  was, 
apparently,  no  proof  that  the  will  had  been 
continually  under  the  control  of  the  testator 
until  the  time  of  his  death;  moreover,  the 
acts  from  which  it  is  claimed  the  intent  to 
revoke  Is  presumed  are  of  a  different  char- 
acter from  the  acts  proved  in  the  Kstate  of 
Olmsted.    In  that  case  it  was  also  said : 

"What  act  of  destruction  wlD  supply  the  r«- 
qnitement  of  the  statute  is  a  question  much  dis- 
cussed. It  is  apparent  that  the  destruction  may 
be  total  or  partiaL  ^e  will,  for  example,  may 
be  wholly  burned  or  totally  obliterated,  or  it 
may  be  but  partially  destroyed,  and  still  legible. 
Generally,  it  may  be  said  that,  1/  tk«  intent  to 
r*uok«  elemrlv  appeart,  «  *Ught  aot  loitkin  tht 
$tatvt0  wJO  be  ieemed  tufioient.''  <ItaUcs  are 
t) 


In  other  words,  there  must  be  an  act 
coaided  with  an  Intent  If  the  act  Is  a  slight 
one,  the  evidence  of  intent  must  be  clear; 
If,  on  the  other  hand,  the  act  is  sufficiently 
definite  in  character,  the  intent  may  be  pre- 
sumed from  the  very  nature  of  the  act  and 
the  surrounding  drcnmstances.  While  the 
crumpling  of  the  instrument  in  the  instant 
case  might  be  a  sufBdent  act  of  destruction  If 
It  were  accompanied  by  clear  evidence  of 
other  circumstances  showing,  or  tending  to 
show,  an  Intent  to  revoke,  the  mere  act  of 
crumpling  in  and  of  itself  Is  insufficient  to 
support  a  presumption  of  an  Intention  to 
revoke. 

[1-101  Nor  does  the  fact  that  a  portion  of 
the  will  as  originally  drafted  was  torn  from 
the  remaining  text  raise  any  presumption  of 
an  Intention  to  revoke  tbe  whole  Instrument. 

"The  slightest  act  of  tearing  with  intent  to 
revoke  the  whole  will  is  sufficient  for  the  pur- 
pose. But  the  whole  vrill  is  not  necessarily  re- 
voked by  the  destruction  of  a  part  It  is  the 
«ii<iiitt«  which  must  govern  the  extent  and  meas- 
ure of  operation  to  be  attributed  to  the  act  and 
detaamiiw  whether  the  act  shall  ^lect  the  revo- 


cation of  the  whole  instrument,  or  only  of  some, ' 
and  what  portion  thereof.  It  is  obvious  that 
the  mutilation  may  be  of  such  a  part  as  to  af- 
ford evidence  that  the  deceased  ^d  not  intend 
the  document  any  longer  to  operate  as  his  will. 
On  the  other  hand,  in  the  absence  of  evidence 
aliunde  an  intent  to  revoke  the  whole  will  can- 
not be  inferred  from  a  partial  mutilation  which 
does  not  affect  the  instrument  as  an  entirety, 
or  destroy  that  part  which  gives  effect  to  the 
whole."    40  Cyc.  U91. 

The  fktct  that  a  wlU  Is  found  with  the 
signature  destroyed  may  be  sufficient  to  sup- 
port a  presumption  of  an  intention  to  revoke 
the  whole  wiU.  King  v.  Ponton,  82  Cal.  420, 
22  Pac.  1087.  While  this  act  imports  prima 
fade  an  intent  to  revoke,  it  Is  nevertheless  a 
presumption  which  may  be  repelled  by  ac- 
companying drcumstances.  Therefore,  If  a 
signature  bas  been  destroyed,  but  later  re- 
stored or  rewritten,  the  courts  in  general 
admit  the  will  to  probate;  for  it  then  ai>- 
pears  affinnatirely  that  there  was  no  intent 
to  revoke.  Be  Wood  (Snr.)  11  N.  X.  Supp. 
157;  Sellards  v.  Klrby,  82  Kan.  291,  lOS 
Pac.  78,  28  L.  S.  A.  (N.  8.)  270, 136  Am.  St 
Rep.  110,  20  Ann.  Cas.  214;  Re  Brock,  247 
Pa.  366,  03  Atl.  487,  L.  R.  A.  1915D,  p.  1140. 
Even  assuming,  then.  In  the  present  case, 
that  the  testator  tore  his  signature  from  the 
will,  any  presumption  therefrom  of  an  Intent 
to  revoke  is  repelled  by  the  fact  that  his 
signature  was  again  appended  to  and  appear- 
ed on  the  will  when  it  was  found  after  his 
death,  obviously  placed  there  for  the  purpose 
of  authentication  and  execution. 

The  document  was  carefully  torn  so  as  to 
leave  the  portion  found  in  the  envelope  in- 
tact and  complete  in  itself.  The  torn  edge 
Is  practically  horizontal,  with  the  exception 
of  the  lower  left-hand  comer,  where  the 
horizontal  line  is  departed  from  so  as  to 
preserve  two  syllables  of  a  word  divided  at 
the  end  of  the  preceding  Une.  The  mutila- 
tion is  a  partial  one  "which  does  not  affect 
the  Instrument  as  an  entirety,  or  destroy  that 
part  which  gives  effect  to  the  whole." 

After  a  careful  examination  of  the  photo- 
graphic copy  of  the  document  we  are  con- 
vinced that  the  marks  of  crumpling  and  tear- 
ing which  it  bears  are.  In  the  absence  of  ad- 
ditional evidence,  Insufficient  to  support  a 
presumption  of  an  intention  on  the  part  of 
the  testator  to  revoke  the  whole  wUL 

The  order  is  affirmed. 

We  concur:   WI1BT7B,X;  SIiOANB,J. 
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M«COY  V.  ZAHN  CORPORATION. 
(L.  A.  6366.) 

(Snpr«me  Conrt  of  California.    Jane  17,  1920. 
Behearing  Denied  Jul;  16,  1920.) 

1.  Brokora  «=95l— Muat  plaoe  client  In  touoh 
with  eustomer  or  procure  contract 

An  agent  to  procure  a  loan  must  have 
placed  his  client  in  toncli  with  one  ready,  will- 
ing, and  able  to  make  the  loan,  or  must  have 
secured  from  a  prospective  lender  an  unquali- 
fied agreement  to  make  the  loan  on  the  terms 
proposed  to  be  entitled  to  commission,  it  not 
being  sufficient  that  be  first  interested  the 
lender  in  the  proposed  loan  ajad  told  the  bor- 
rower who  the  lender  was. 

2.  Broken  «=»5I — Merely  mentioning  name  of 
lender  who  subsequently  mads  the  loan 
through  another  Is  Insufilclent. 

The  fact  that  the  broker,  who  knew  that 
others  were  seeking  to  procure  the  same  loan 
under  an  agreement  that  the  first  agent  to 
bring  in  the  money  should  receiTe  the  com- 
mission, told  the  owner  that  he  was  dealing 
with  the  one  who  subsequently  made  the  loan, 
is  Insufficient  to  entitle  him  to  a  commission, 
where  be  did  not  introduce  the  lender  to  the 
borrower  sor  secnre  an  agreement  from  the 
former. 

In  Bank. 

Appeal  trom  Superior  Court,  Los  Angeles 
County ;  Lewis  B.  Works,  Judge. 

Action  by  Lon  S.  McCoy  against  the  Zabn 
Corporation.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

J.  Wiseman  Macdonald,  of  Los  Angeles, 
for  ai^Uant 

Paul  H.  McPherrin,  of  Los  Angeles,  for  re- 
spondent. 

SLOANE,  3.  This  action  was  brought  to 
recover  $800  as  commissions  for  services  of 
plaintiff  rendered  pursuant  to  employment  In 
assisting  the  defendant  to  procure  a  loan  se- 
cured by  mortgage  on  real  property.  The 
trial  court  found  that  the  plaintiff  had  been 
employed  to  procmre  for  the  defendant  a  loan 
of  $40,000  to  be  secured  by  mortgage  on  real 
property  In  the  city  of  Los  Angeles  owned 
by  the  defendant  corporation  and  known  as 
the  Gordon  Apartments,  defendant  agreeing 
to  pay  the  plaintiff  for  his  services  in  "so 
securing  such  customer  ready  and  willing  to 
make  said  loan  the  sum  of  2  per  cent,  on  the 
amount  of  ^Id  loan,  or  the  sum  of  eight  hun- 
dred ($800)  dollars."  It  was  further  found 
by  the  court 

That  "plaintiff  in  this  action  folly  rendered 
and  performed  all  the  services  for  which  he 
was  employed  and  procured  a  customer  ready, 
aUe,  and  willing  to  make  the  loan  of  $40,000 
desired  by  the  defendant  corporation  on  the 
same  terms  specified  in  his  employment  and  on 
the  security  offered  by  defendant,  viz.  a  first 


mortgage  on  the  Ch>rdon  Apartments,  and  that 
said  plaintiff  was  the  means  of  bringing  the 
said  EL  W.  Hadley,  the  cu8t<»ner  so  secured  by 
him,  and  the  defendant  corporation  together 
in  pursuance  of  his  employment,  according  to 
the  terms  thereof,  and  that  his  efforts  in  so 
bringing  the  said  Hadley  and  defendant  cor- 
poration together  were  the  proximate  and  pro- 
curing cause  resulting  in  the  making  of  the 
loan  of  the  said  Hadley  to  defendant  corpora- 
tion." 

The  judgment  was  for  plaintiff  In  the 
amount  demanded,  and  it  Is  from  this  judg- 
ment that  the  appeal  Is  taken.  The  grounds 
stated  on  the  appeal  are:  First,  the  Insuffi- 
ciency of  the  evidence  to  establish  the  em- 
ployment; and,  second,  the  insufficiency  of 
the  evidence  to  support  the  finding  that  the 
plaintiff  was  the  e£Bclent  agent  in  bringing 
the  lender  and  borrower  together,  or  In  pro- 
curing the  loan.  The  finding  as  to  the  em- 
ployment is  not  very  seriously  controverted, 
and  is  one  clearly  justified  by  the  evidence 
and  it  may  be  dismissed  from  further  con- 
sideration. 

The  finding  that  the  plaintiff  brought  the 
parties  together  and  seciired  the  proffer  of 
the  loan  is  the  real  issue  In  controversy.  The 
doubt  on  this  point  does  not  arise  upon  a 
conflict  In  the  evidraice,  but  from  a  challenge 
of  the  legal  conclusions  drawn  by  the  court 
from  the  uncontroverted  facts.  One  signifi- 
cant fact  Is  that  several  agents  were  engag- 
ed In  trying  to  place  this  loan  for  defendants, 
and  plaintiff  was  informed  during  the  nego- 
tiations that  other  agients  than  himself  were 
employed,  and  that  the  commission  would  go 
to  the  agent  who  first  brought  in  the  money. 
The  plaintiff  himself  testified: 

"Hector  N.  Zahn  told  me  at  that  time  there 
were  other  agents  working  on  the  loan,  and 
the  firsc  one  who  came  in  with  the  money  would 
get  the  commission." 

The  agents  concerned  in  these  negotiations 
other  than  the  plaintiff,  McCoy,  and  one  Al- 
len, who  was  associated  with  him,  were  F.  A. 
Pattee,  A.  W.  Boss,  and  the  firm  of  Rowan  Sc 
Co.  These  agents  actually  closed  the  deal 
by  obtaining  the  lender's  final  ratification  of 
the  loan  and  by  securing  an  escrow  deposit 
of  the  money  or  check  for  the  amount  of  the 
loan.  It  was  in  response  to  a  notice  from 
some  of  these  parties,  and  not  the  plaintiff, 
that  the  defendants  met  Mr.  Hadley  and 
made  the  loan  and  'thus  finally  closed  the 
deal. 

While  these  facts  are  not  disputed,  it  Is 
contended  in  behalf  of  plaintiff  that  it  was 
he  who  first  brought  this  application  for  a 
loan  to  the  attcmtlon  of  Hadley,  and  that 
prior  to  any  negotiations  between  Hadley 
and  the  other  agents  Hadley  had  expressed 
himself  favorably  toward  this  loan,  and  had, 
in  effect,  agreed  to  take  it  if  on  personal  in- 
spection he  was  satisfied  with  the  security. 


C=37or  other  ease*  see  tame  topic  and  KBT-NUMBBR  to  all  Key-Numbered  Dlgeets  and  Indtxu 
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It  appears  vlttaoiit  dbipate  that  Hadley,  who 
Ured  in  San  Frandsco,  eommuitlcated  about 
May  6,  1915,  with  several  real  estate  firms 
in  Los  Angeles,  Including  the  yarlous  agents 
mentioned  In  ttla  deal,  by  a  drcnlar  letter 
In  wblch  he  Inqnlred  about  the  demand  for 
loans  and  stated  that  he  was  in  the  market 
to  place  a  considerable  amount  of  money  on 
Los  Angeles  property.  On  May  10th  plaintiff 
wrote  to  Hadley  oftering  to  aid  him  In  plac- 
ing loans.  On  September  29th  Hadley  wrote 
to  idalntlff  asking  to  be  advised  as  to  applica- 
tions for  loans  that  he  might  have  to  submit. 
On  October  7th  plaintiff  for  the  first  time 
mentioned  the  Oordon  Apartments'  applica- 
tion for  $40,000.  He  had  not  then  any  agen- 
cy from  the  defendants  to  act  in  the  matter, 
but  bad  learned  of  their  desire  to  secure  a 
loan  from  his  associate,  Allen.  It  is  not  nec- 
essary to  follow  the  details  of  the  negotla- 
tions.  Plaintiff  went  to  considerable  pains 
to  present  the  Gordon  Apartments'  loan  in  a 
favorable  light  On  October  14th  "Hadley 
sent  a  letter  and  telegram  informing  plain- 
tiff that  he  thought  he  could  take  care  of  the 
$40,000  loan  and  he  would  soon  be  In  Los  An- 
geles to  investigate.  It  was  after  this,  on  the 
20th  of  October,  that  the  plaintiff  first  met 
representatives  of  the  defendant  corporadoa 
and  procured  authority  to  act  for  ttiem  in 
obtaining  the  loan.  He  informed  them  that 
he  had  a  prospective  custmoer,  but  did  not 
then  mention  the  name.  On  the  following 
day  he  claims  to  have  read  to  them  a  tele- 
gram and  letter  from  Hadley,  including  the 
signatures,  and  to  have  given  them  other  in- 
formation as  to  his  negotiations,  but  did  not 
give  them  the  documents  to  read.  It  was  on 
this  occasian  that  he  was  informed  that  there 
were  other  agents  working  on  the  loan,  and 
that  the  first  to  come  In  with  the  money 
would  get  the  commission.  Learning  from  a 
son  of  Hadley  that  the  latter  would  be  In  Los 
Angles  on  the  27th  of  October,  plaintiff  com- 
municated with  defendants,  told  them  his 
client  had  not  yet  shown  up,  and  requested 
them  to  wait  until  he  had  heard  from  him 
and  asked  if  everything  was  O.  K.  He  was 
answered  in  the  affirmative,  and  was  told 
that  th^  were  anxious  to  get  the  money. 
On  October  29th  Hadley  called  upon  the 
plaintiff  at  his  office  and  refused  the  latter's 
offer  to  show  him  the  Oordon  Apartments 
property.  Hadley  further  said  that  he  had 
already  been  to  the  Gordon  Apartments  and 
had  investigated  them,  but  had  a  little  more 
investigating  to  do,  and  that  he  would  let  the 
plaintiff  know  iibout  it  In  the  afternoon  or 
soon  after.  It  developed  later  that  Hadley 
had  already  inspected  the  property  with  Pat- 
tee,  one  of  the  other  agents.  Plaintiff  testi- 
fied that  on  the  evening  of  October  29tb  he 
teleidloned  defendants  that  his  client  had 
been  at  the  office  that  morning,  that  he  had 
said  be  had  a  little  more  investigating  to  do^ 
and  Oiat  after  he  completed  it  he  would 
make  up  his  mind  In  a  few  minutes  and  let 
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him  know  soon  thereafter.  Plaintiff  further 
informed  them  that  be  would  try  to  get  an 
answer  from  his  client  the  next  day  and 
not  later  than  Monday,  the  Ist  of  November. 
He  claims  they  told  him  they  would  let  the 
matter  rest  in  that  way.  Testimony  was  giv- 
en by  defendants,  whidi  was  undisputed,  that 
plaintiff  stated  In  his  telephone  conversation 
that  his  man  was  In  the  office  that  morning 
and  promised  to  come  again  in  the  afternoon, 
but  had  not  come.  This  was  the  last  com- 
munication that  plaintiff  had  with  either 
Hadley  or  the  defendants  until  after  the  deal 
was  closed  through  other  agents  on  Monday, 
the  Ist  of  November,  about  4:.30  p.  m.  Up  to 
this  time  the  defendants  had  not  met  Hadley. 
If  they  knew  his  name,  there  is  no  evidence 
that  they  knew  where  to  find  him,  and  he 
had  not  agreed  with  plaintiff  to  make  the 
loan. 

In  the  meantime  the  ludisputed  evidence 
shows  that  Pattee  had  learned  about  the 
same  time  plaintiff  did  of  Hadley's  desire  to 
place  loans  in  Los  Angeles.  He  later  learned 
of  the  Gordon  Apartments'  application 
through  Ills  associate.  Boss,  who  had  been 
authorized  by  defendants  to  find  them  the 
money.  On  the  14th  of  October  Hadley  tel- 
ephoned Pattee  that  he  expected  to  be  in  Los 
Angeles  very  soon.  On  October  2l8t  Pattee 
reported  to  Hadley  a  number  of  applications 
for  loans,  including  the  Oordon  Apartments' 
property.  On  October  27th  Pattee  and  Had- 
ley Inspected  this  property  together  and  saw 
each  other  nearly  every  day  thereafter.  On 
November  Ist  the  loan  was  agreed  to  and 
the  money  placed  In  escrow.  It  was  Ross, 
Pattee's  associate,  who  notified  the  defend- 
ants that  the  money  was  in  escrow  and  to 
go  down  at  once  and  close  ttie  deal.  The 
escrow  included  this  loaq  on  the  Gordon 
Apartments  and  another  loan  to  defendants 
apon  other  property.  The  commissions  were 
divided  between  Pattee,  Boss,  and  Bowan 
upon  representations  made  to  the  defendants 
by  Hadley  that  Pattee  did  the  work  and 
brought  the  parties  together  on  the  Gordon 
Apartments'  loan. 

[1]  The  law  applicable  to  this  sort  of  agen- 
cy is  well  settled.  It  is  clear  that  the  agent, 
in  orler  to  recover  a  commission,  must  have 
placed  his  client  In  touch  with  a  customer 
ready,  able,  and  willing  to.  make  the  loan,  or 
must  have  carried  on  negotiations  to  such  a 
point  as  to  seciire  from  the  prospective  lend- 
er an  unqualified  agreement  to  make  the  loan 
upon  the  terms  proposed.  Such  is  practi- 
cally the  rule  as  quoted  in  appellant's  brief 
from  the  authorities  cited.  In  Cone  v.  Keil, 
18  CaL  App.  675,  124  Pac.  648,.  the  court 
said: 

"Merdy  potting  a  prospective  purdtaaer  on 
the  track  of  property- which  is  on  the  market 
will  not  snffloe  to  entitle  the  broker  to  the  com- 
mission contracted  for,  and,  even  though  a 
broker  opens  negotintionsfor  the  sale  of  prop- 
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ert7,  he  wfll  not  be  entiaed  to  a  commigBion 
if  he  finally  falla  in  hia  efforta,  wlthoat  fault 
or  interference  of  the  owner,  to  induce  a  pro- 
spectiTe  purchaaer  to  buy,  or  make  an  offer  to 
bay,  notwithstanding  that  the  owner  may  sub- 
sequently, either  personally  or  through  the  in- 
strumentality of  other  brokers,  sell  the  same 
property  to  the  same  individnal  at  the  price 
and  upon  the  terms  for  which  the  property  was 
originally  offered  for  salei" 

In  tbe  case  of  Blassie  ▼.  Gbatom,  163  Gal. 
772,  127  Pac.  66,  tbls  langoage  was  quoted 
with  approval: 

"Tbe  contract  of  the  broker  is  to  negotiate 
a  sale;  that  is,  to  procure  a  valid  contract,  to 
purchase,  which  can  be  enforced  by  the  vendor 
if  his  title  is  perfect;  or  if  he  does  not  procure 
such  contract  to-  bring  the  vendor  and  the  pro- 
posed purchaser  together,  that  the  vendor  may 
secure  such  a  contract,  unless  he  is  willing  to 
trust  to  an  oral  agreement.'    •    •    • 

"  Tbe  readiness  and  willingness  of  a  person 
to  purchase  the  property  can  be  shown  only  by 
an  offer  on  his  part  to  purchase;  and  unless  he 
has  actually  entered  into  a  contract  binding 
him  to  purchase,  or  has  offered  to  the  vendor, 
and  not  merely  to  the  broker,  to  enter  into  such 
contract,  he  cannot  be  considered  a  pur- 
chaser.' " 

We  do  not  find  that  the  authorities  quoted 
by  respondent  dlstlngnlsh  the  application  of 
tbhi  rule.  The  opinion  In  Justy  v.  Erro,  16 
Cal.  App.  619,  117  Pac.  576,  quoting  trom 
Mechem  on  Agency,  that  It  is  not  necessary 
that  the  broker  should  personally  have  con- 
ducted the  negotiations  between  his  principal 
and  the  purchaser  leading  to  the  sale,  nor 
that  he  should  have  been  present  when  the 
bargain  was  completed,  "or  even  that  the 
principal  should,  at  the  time,  have  known 
that  tbe  purchaser  was  one  found  by  the  bro- 
ker," refers  to  a  condition  where  tbe  broker 
has  brought  the  vendor  and  vendee  together 
and  then  they  contract  for  themselves.  The 
rule  as  quoted  from  Ruling  Case  Law  (4  R. 
a  li.  "Brokers,"  H  46,  67,  68)  holds  that, 
where  the  services  of  the  broker,  as  well  as 
those  of  another  agent,  have  contributed  gen- 
erally to  the  successful  termination  of  the 
negotiations  in  question,  "if  the  success  of 
the  transaction  is  directly  attributable  to 
the  broker  originally  employed,  his  right  to 
his  commissions  cannot  be  defeated  by  the 
mere  fact  that  the  negotiations  were  con- 
ducted, or  the  transaction  finally  consum- 
mated, through  the  medium  of  another 
broker."  In  this  action  the  very  contro- 
versy is  as  to  whose  agency  actually  brought 
about  a  meeting  of  the  minds  upon  the 
proposed  loan,  and  the  contention  here 
is  that  it  does  not  appear  that  the  final 
decision  of  the  lender  to  acc^t  the  loan  was 
affected  through  the  influence  or  agency  of 
the  plaintiff.  However  nearly  he  may  have 
brought  him  to  a  favorable  decision.  If  the 
negotiations  were  broken  off  before  ,a  deci- 
sion was  reached  and  a  flnial  decision  is 
toought  al)out  by  another  agent,  the  latter 


will  be  entitled  to  the  oommlsedon.  It  may 
also  be  conceded  as  a  correct  statement  of 
the  law  that,  "If  the  broker  is  to  merely  find 
or  procure  a  purchaser,  it  is  not  necessary 
that  he  should  be  present  at  the  time  the  ne- 
gotiations are  entered  into  with  the  purchas- 
er, or  be  an  active  partldpater  in  the  codi- 
summation  of  the  contract,  provided  he  can 
show  that  the  same  was  effected  through  hia 
agency,  and  that  the  parties  were  brought 
together  and  the  deal  resulted  from  his  acts 
as  its  procuring  cause."  But  how  can  it  be 
said  1b  this  case  that  the  lender  and  borrow- 
er were  brought  together  by  the  previous 
negotiations  Qirough  the  plaintiff  when  he 
failed  to  bring  the  parties  together  or  in  any 
way  to  Introduce  them  to  each  other,  and  it 
Is  shown  that  this  office  was  performed  by 
other  agents  who  had  been  employed  under 
a  contract  and  were  negotiating  with  the 
same  pnrtjr? 

[2]  We  do  not  see  bow,  under  tbe  evidence 
here,  it  can  be  held  that  plaintiff  met  either 
of  the  requirements  of  his  employment  It  Is 
certain  that  he  at  no  time  obtained  an  agree- 
ment from  Hadley  to  make  this  loan.  On  the 
occasion  of  his  last  communication  with  the 
defendants,  and  after  he  had  Interviewed 
Hadley  for  the  last  time,  Hadley  had  told 
bim  that  he  wanted  to  make  further  In- 
vestigation, that  he  would  make  up  his 
mind  and  let  him  know  later,  and  plain- 
tiff telephoned  defendants  that  his  cus- 
tomer bad  not  shown  up  as  agreed  and 
asked  them  to  wait  on  him  until  Mon- 
day. This  was  on  Friday,  the  29th  of 
October.  They  did  wait  until  Monday,  as 
the  deal  through  the  other  agents  was  not 
closed  until  4:30  p.  m.  on  Monday,  November 
1st,  and  no  further  word  had  been  reo^ved  by 
them  from  the  plaintiff  up  to  that  time. 
Clearly  the  plaintiff,  through  his  negotiations 
with  Hadley,  had  not  brought  him  to  the' 
"sticking  point"  of  obtaining  uny  final  prom- 
ise or  agreement  from  him^  Neither  could  he 
be  said  to  have  brought  the  parties  together. 
Conceding  that  he  had  disclosed  Hadley'a 
name  to  the  defendants  as  the  party  with 
whom  he  was  negotiating.  Which  is  denied  by 
defendants'  witnesses,  it  does  not)  appear 
that  he  had  more  than  casually  mentioned 
the  name  In  the  reading  of  a  telegram  and  in 
a  conversation  relating  to  tbe  loan,  and  he 
had  at  no  time  given  Hadley's  Los  Angeles 
address  or  told  defendants  where  they  could 
find  him  or  attempted  in  any  way  to  bring 
the  parties  into  personal  contact.  On  the 
contrary,  a  fair  Inference  from  his  conduct 
was  that  he  was  intending  to  carry  negotia- 
tions through  by  himself  to  an  acceptance 
of  the  loan.  There  Is  no  Justification  for 
reaching  a  conclufslon  that  the  defend- 
ants' would  have  met  Hadley  had  they  not 
been  brought  together  by  the  other '  agents 
or  that  Hadley  would  have  made  the  loan 
without  their  agency  in  the  matteir.    It  wak 
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understood  that  the  agent  who  first  produc- 
ed the  money  would  receive  the  commission. 
It  seons  to  us  that  this  was  a  controlling 
feature  of  the  case.  The  defendants  were 
anxious  for  the  money.  They  had  been  in 
the  market  for  this  loan  a  number  of 
months;  they  had  to  meet  an  outstanding 
mortgage  on  their  property  In  the  very  near 
future ;  they  had  placed  the  procuring  of  the 
loan  with  various  agents;  and  it  was  under- 
stood with  plaintiff  that  the  first  agent  who 
came  with  the  money  would  receive  the  com- 
mission. These  other  ag^ents  produced  the 
customer  and  the  money.  We  do  not  thlnlc, 
under  the  circumstances,  that  it  was  incum- 
bPDt  upon  defendants  to  trace  back  the  nego- 
tiations of  the  different  agents  to  ascertain 
who  saw  the  customer  first  The  controlling 
fact  was  who  saw  him  last  and  brought  him 
to  a  favorable  decision.  Whatever  may  be 
said  of  the  conduct  of  the  lender  in  leading 
tlie  plaintiff  to  lieliere  that  if  he  made  the 
loan  he  would  close  it  through  plaintiff,  no 
bad  faith  is  attributable  to  defendants,  and 
they  are  not  respcmsible  for  any  bad  faith 
on  the  part  of  the  customer.  They  unite  in 
denying  that  they  even  knew  Hadley  was 
plaintiff's  customer ;  but,  accepting  plaltitlfTs 
contention  and  the  court's  finding  that  the 
latter  had  disclosed  Hadley's  name,  the  last 
word  they  had  received  from  idaintiff  three 
days  previous  to  the  dosing  of  the  deal  was 
that  his  customer  had  not  then  made  up  his 
mind,  but  had  promised  to  let  him  know  soon, 
and  had  not  app<>ared,  and  up  to. the  time 
that  Pattee  and  Ross  notified  them  they  had 
the  money  in  escrow  no  further  word  was 
had  from  plaintiff. 

Under  this  condition  of  the  law  and  the 
tacts  it  becomes  immaterial  that  the  plaintiff 
may  have  notified  defendants  that  he  claimed 
the  commission  before  the  money  had  actual- 
ly t>e«>n  paid  out  to  the  other  agents.  The 
decision  of  the  case  rests  upon  the  conclu- 
sion that  the  evidence  does  not  show  that 
the  plaintiff  was  the  efliclent  agent  in  procur- 
ing the  loan. 

Judgment  Is  reversed. 

We  concur:  ANGELLOTTI,  C.  X;  WBO- 
BUR,  J.;  LBNNON,  J.;  SHAW,  J.;  LAW- 
LOB,  J.;  OLNBY,  J. 


(182  Cal.  »4) 

MePHEE  V.  LAViN.    (L.  A.  5187.) 

(Supreme  Court  of  California.    Jane  25,  192a) 

I.  Negllgeam  ^972— Om  oonf ranted  by  •nier> 
ganey  act  hold  to  strict  aoeMiitaUllty. 

One  suddenly  confronted  with  an  im  expect- 
ed danger  may  use  such  means  for  avoiding  the 
danger  as  would  appeal  to  a  person  of  ordi- 
nary prudence  in  a  like  situation,  without  be- 


ing held  to  strict  accountability  as  to  whether 
the  course  chosen  is  the  most  Jadicioua  or  not. 

2.  Munleliial  oorporations  «=9705(  10)— Plain- 
tiir  autofflobillst  not  contributorily  negligent 
in  swerving  to  wroiig  side  of  street  to  avoid 
collision. 

Where  defendant  automobillst  unlawfully 
cut  a  corner  at  a  street  intersection  and!  bore 
down  on  plaintiff  automobiUst  from  the  wrong 
side  of  the  street,  plaintiff  was  not  contribu- 
torily negligent  in  turning  Ills  macliine  to  the 
left  in  an  effort  to  avoid  the  threatened  col- 
lision, in  view  of  the  sudden  emergency. 

3.  Munloipal  corporations  «=>706(7)  —  Driver 
of  antomoMIe  held  not  guilty  of  contributory 
negligence  as  matter  of  law  under  crossing 
speed  regulation. 

Motor  Vehicle  Act,  i  22,  prohibiting  great- 
er apeed  than  10  miles  an  hour  at  street  inter- 
sections where  the  view  is  obstructed,  is  com- 
plied with  if  speed  is  so  reduced  in  the  ter- 
ritory common  to  both  streets  at  or  within  the 
lines  of  intersection,  and  one  driving  16  miles 
an  hour  at  a  point  25  or  30  feet  from  the 
intersection  could  not  be  held  guilt;  as  a  mat- 
ter of  law  of  contributory  negligence  therefor, 
especially  where  at  15  miles  an  hour  he  could 
stop  completely  witliin  15  to  30  feet. 

4.  Evidcnee  «s>222(2)— Oafsndaafs  declara- 
tion that  he  carried  aocldsnt  insaraaoc  «d< 
missihis  as  admission. 

In  automoirile  collision  case,  it  was  proper 
to  admit  in  evidence,  as  part  of  a  conversation 
had  with  defendant,  defendant's  declaration 
to  plaintiff,  immediately  after  the  collision, 
that  be  carried  accident  insurance  that  would 
provide  for  plaintiff  if  he  suffered  injury;  this 
tending  to  show  an  aclmowledgment  of  re- 
sponsibility by  defendant  for  the  accident. 

5.  Appeal  aid  errer  «Es>t060(l)--Trial  «=>.27 
—Eliciting  that  defendant  carried  accident 
lasnrance  held  errer,  but  not  prejudicial. 

In  automobile  collision  case,  where  upon 
questioning  on  behslf  of  defendant  of  a  phy- 
sidav  who  had  examined  plaintiff,  plaintifTs 
counsel  asked  if  he  made  the  examination  at 
the  instance  of  the  EMdelity  &  Casualty  Com- 
pany, such  line  of  examination  was  improper; 
but,  the  trial  being  before  the  court  without  a 
Jury,  and  the  witness'  affirmative  reply  being 
afterwards  stricken  out,  it  could  h*  treated  as 
error  without  prejudice. 

6.  Damages  «=>  1 30  (3)— $1,000  for  bruises  and 
shock  from  autemcbile  accident  not  excessive. 

Where  plaintiff  was  pinned  beneath  an  over- 
turned automobile  and  subjected  to  severe  nerv- 
ous shock  and  numerous  bruises,  $1,000  for  his 
injuries  JkeZd  not  excessive. 

In  Bank. 

Appeal  from  Supericw  Court,  Orange  Oonm- 
ty;   Z.  B.  West,  Judge. 

Action  by  George  McPhee  against  J.  D. 
Lavln.  Vrom  a  Judgment  for  plalntUt,  de- 
fendant appeals.    Affirmed. 


«=9For  other  cases  see  lame  topic  and  KSnr-NtniBBR  in  all  Key-Nambersd  DI0MU  and  Indesss 
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R.  p.  Jennings,  of  Los  Angeles  (Frank  B. 
Belcber,  of  Los  Angeles,  of  counsel),  for  ap- 
pellant 

R.  T.  Williams,  A.  W.  Butan,  and  Williams 
k  Rntan,  aU  of  Santa  Ana,  for  respondent 

SliOANIl  J.  This  appeal  Is  from  a  Judg- 
ment for  plaintiff  toe  Injuries  caused  by  an 
automobile  collision.  The  principal  point 
presented  is  on  tbe  contention  of  appellant 
that  the  record  discloses  contributory  neg- 
llgfflice  on  the  part  of  plaintiff. 

Tbe  parties,  each  drlylng  am  automobile, 
were  approaching  the  crossing  of  intersecting 
streets  In  the  dty  of  Anaheim ;  the  plaintiff 
going  west  on  the  north  side  of  Center  street 
and  the  defendant  going  south  on  the  west 
side  of  Claudlna  street  The  main  facts  in 
the  case,  as  found  by  the  trial  court  and  sup- 
ported by  the  undisputed  weight  of  the  evi- 
dence, sfaow  that  the  defendant  up<xi  reach- 
ing the  ylctnlty  of  the  street  intersection,  in- 
stead of  keeping  to  the  right  until  he  had 
passed  the  center  of  the  intersection,  as 
required  by  section  20  of  the  state  Motor 
Vehicle  Act,  cut  across  tbe  comer  of  tbe  in- 
tersection to  tbe  east  of  the  center  of  tbe 
street ;  that  the  plaintiff,  who  was  approach- 
ing the  intersection  from  the  east,  saw  de- 
fendant's machine  coming  toward  blm  on 
the  wrong  side  of  the  street  and  in  an  at- 
tempt to  avoid  a  collision  turned  to  the  left 
and  Increased  his  speed.  Tbe  defendant  al- 
so, seeing  the  imminence  of  a  coll*^on,  turn- 
ed his  car  to  tbe  rigbt  snd  the  machines 
came  together  near  tbe  southern  line  of  tbe 
intersection,  with  resultant  Injuries  to  the 
plaintiff.  Under  this  state  of  facts  thus 
found  there  can  be  no  question  but  that  the 
defendant  by  reason  of  lils  negligent  and 
unlawful  crossing  on  tbe  wrong  side  of  tbe 
street  was  respimslble  for  the  acddent,  un- 
less the  cmitentlon  of  contributory  negligence 
on  tbe  part  of  plaintiff  can  be  maintained. 

Section  22  of  tbe  Motor  Vehicle  Act,  then 
in  force,  already  referred  to,  i)robiblts  tbe 
driving  of  a  motor  or  other  vehicle  on  a  pub- 
lic highway — 

"At  a  greater  rate  of  speed  than  ten  miles 
an  boar  where  the  operator's  or  chauffeur's 
view  of  the  road  traffic  is  obatmcted  either  up- 
on approaching  an  intersecting  way,  or  in 
traversing  a  crossing  or  Intersection  of  ways 
or  in  approaching  or  traversing  a  bridge, 
•  •  •  causeway  or  viaduct__or  in  going 
around  comers  or  a  curve  In  a  street  or  high- 
way."   Stats.  1915,  p.  409. 

Contributory  negligence  was  pleaded  by  an 
allegation  of  the  answer  averring  that  tbe 
plaintiff  was  driving  at  an  excessive  rate  of 
speed  in  violation  of  the  statute  and  that 
contributory  negligence  Is  Imputed  as  a  mat- 
ter of  law.  On  the  issue  thus  raised  tbe 
trial  court  found  as  follows: 

"The  court  finds:  That  the  defendant  negli- 
gently,  recklessly,   carelessly,   and   unlawfully 


caused  his  said  automobile  to  be  driven  and 
propelled,  so  that  the  same  was  DnlawfuUy 
driven  to  the  east  side  of  the  Intersection  of 
the  prolongation  of  Qaadina  street  in  and  up- 
on said  Center  street  in  the  city  of  Anaheim. 
That  by  the  action  of  said  defendant  a  colli- 
sion was  imminent  between  the  automobiles  of 
plaintiff  and  defendant  That  plaintiff  saw 
that  a  collision  was  imminent  between  the  said 
antoraoblles,  and  on  account  of  the  same  caused 
his  said  automobile  to  veer  in  a  sonthwesterly 
direction  towards  the  left-hand  side  of  Center 
street  That  if  defraidant  had  kept  upon  the 
proper  aide  of  the  street  there  would  have  been 
no  accident.  That  the  proximate  cause  of  said 
accident  was  tbe  failure  of  defendant  to  fol- 
low the  law  in  keeping  on  the  right-hand  side 
of  the  street,  and  by  his  unlawfully  driving  iiis 
automobile  to  the  east  side  of  the  intersection 
of  the  prolongation  of  Claudlna  street  in  and 
upon  said  Center  street,  and  by  causing  bis  said 
automobile  to  be  driven  upon  the  northeastern 
portion  of  said  intersection  when  he  was  going 
in  a  southeasterly  direction.  That  tbe  defend- 
ant did,  when  a  collision  was  imminent  attempt 
to  turn  his  automobile  towards  the  right  for 
the  purpose  of  avoiding  a  collision  with  the 
plaintiff's  automobile,  but  that  plaintiff's  auto- 
mobile was  not  then  and  there  being  driven  at 
a  high  or  dangerous  or  unlawful  rate  of  speed. 
That  the  plaintiff  turned  his  automobile  to  the 
left  without  slackening  the  speed  thereof,  and 
that  up  to  the  time  of  so  turning  to  tbe  left 
plaintiff  was  at  all  times  proceeding  at  a  speed 
of  15  miles  per  hour,  and  that  upon  so  turn- 
ing to  the  left  he  increased  the  speed  of  bis 
automobile  for  tbe  purpose  of  avoiding  a  col- 
lision." "That  the  rate  of  speed  that  plain- 
tiff was  driving  his  automobile  prior  to  and  at 
the  time  of  the  accident  did  not  contribute  to 
or  cause  the  said  collision  and  acddent,  and 
that  plaintiff  was  not  guilty  of  contributory 
negligence  in  the  speed,  way,  or  manner  In 
whidi  he  was  driving  his  said  automobOe." 

[1,  2T  It  is  appellant's  contention  that  the 
spedflc  finding  of  fact  that  at  all  the  times 
mentioned  the  plaintiff  was  driving  at  a 
speed  of  15  miles  an  hour  negatives  and  su- 
persedes tbe  conclusion  of  the  court  that 
plaintiff  was  not  driving  at  a  dangerous  or 
excessive  rate  of  speed  and  that  tbe  rate  at 
which  be  was  driving  did  not  contribute  to 
the  acddent:  If  we  may  go  behind  tbe  find- 
ings of  the  facts  in  this  matter,  it  appears 
from  the  evidence  that  the  plaintiff's  view 
around  the  corner  in  tbe  direction  from 
whidi  the  other  vehide  was  coming  was  ob- 
structed by  buildings ;  that  tbe  plaintiff  was 
driving  in  tbe  direction  of  this  Intersection 
at  a  rate  of  14  or  15  miles  an  hour,  and  was 
at  a  point  25  or  30  feet  from  the  Intersection 
when  tbe  defendant  came  Into  bis  line  of 
vision,  crossing  directly  toward  him  on  the 
wrong  side  of  the  street  The  plaintiff  In  an 
effort  to  avoid  the  threatened  collision  8t>eed- 
ed  up  his  machine  and  turned  at  an  angle 
to  the  left  That  he  cannot  be  beld  as  a 
matter  of  law  guilty  of  negligence  In  doing 
this  Is  dear  from  tbe  weH-established  rule 
than  one  sudd^ily  confronted  with  an  on- 
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expected  danger  may  ose  snch  means. for 
avoiding  tbe  danger  as  would  appeal  to  a 
perstm  of  ordinary  prudence  In  a  like  situa- 
tion wltbout  being  held  to  strict  accountabil- 
ity as  to  whether  the  course  chosen  Is  the 
most  Judicious  or  not  Schneider  v.  Market 
St  By^  134  Gal.  482,  490,  66  Paa  734.  Tbe 
defendant,  by  unlawfully  cutting  the  cor- 
ner and  approaching  the  plalntlft  from  the 
wrong  side  of  the  street.  Is  not  in  a  post- 
ti<Hi  to  complain  of  the  plaintiff's  derlatlon 
from  the  rule  of  the  road  in  an  attonpt  to 
avoid  a  collision.  If  the  plaintiff  was  guilty 
of  negligence  at  all,  it  was  by  virtue  of  the 
fiict  that  he  was  driving  at  the  rate  of  19 
miles  an  hour  at  a  point  within  26  or  30 
feet  of  an  intersection  where  the  view  of  the 
intersecting  street  was  obstructed.  This 
sltnatlon  involves  the  construction  of  tbe 
law  in  question  as  to  the  precise  point  od 
approaching  such  an  Intersection  at  wblcb 
the  driver  must  have  reduced,  bis  rate  of 
speed  to  10  miles  an  hour. 

[1]  The  purpose  of  this  limitation  of  q;>eed 
at  interaections  is  obviously  to  avoid  danger 
from  tbe  traffic  crossing  on  the  transverse 
street  Under  tlie  rules  regulating  such 
traffic;  no  danger  arises  until  tbe  passing 
vehicles  reach  the  territory  common  to  both 
streets  at  or  within  the  lines  of  intersection. 
If  then  the  speed  has  been  reduced  to  10 
miles  an  boor  at  the  point  of  intersection, 
the  purpose  of  tbe  limitation  has  been  met 
This  is  so  held  in  Blackburn  v.  Marple,  184 
Pac.  873,  and  we  are  in.  accord  with  tbe  de- 
cision on  that  point  In  this  case  the  plain- 
tiff was  driving  at  the  rate  of  15  miles  an 
hoar  as  be  came  toward  this  intersection, 
and  was  wltbin  tbe  speed  limit  prescribed 
by  law  on  ttaat  part  of  tbe  street  He  was 
stni  from  2S  to  80  feet  from  tbe  Intersectiin 
wbai  driven  by  the  emergency  that  confront- 
ed him  to  change  his  course  and  accelerate 
bis  speed.  Testimony  was  given  in  the  case 
that  bis  brakes  were  in  good  order  and  that 
he  could,  while  moving  at  15  miles  an  hour, 
bring  his  car  to  a  complete  stop  within  16 
or  80  feet  Under  these  conditions  he  could 
without  difficulty,  had  he  been  permitted 
to  pursue  a  straight  and  uninterrupted 
course,  have  slowed  down  to  10  miles  an 
hour  before  reaching  the  intersection.  It 
cannot  then  be  held  as  a  matter  of  law  that 
he  was  guilty  of  negligence  because  of  driv' 
ing  at  the  rate  of  15  miles  an  hour  at  this 
point  If  defendant  bad  kept  to  tbe  right 
aide  of  the  street  until  be  had  passed  the 
center  of  tbe  Intersection,  there  Is  no  reason 
to  assnmie  that  the  plaintiff  would  not  have 
slowed  down  to  tb«  prescribed  speed  at  the 


intersection  and  allowed  defendant  tbe  right 
of  way  to  cross  ahead  of  blm. 

We  find  no  evtidence  of  tbe  presentatioa 
of  any  claim  by  plaintiff  for  compensation 
under  the  Workmen's  Compensation  Act  (St 
1917,  p.  831),  or  any  assignment  or  subroga- 
tion of  right  to  support  appellant's  conten- 
tion that  plaintiff  could  not  maintain  this 
action  in  bis  own  name  and  right 
-  [4,  II  The  errors  of  law  assigned  upon  ad- 
mission of  testimony  over  defendant's  ob- 
jections and  motions  to  strike,  so  far  as  In 
any  way  suggestive  of  preJudicev  arise  upon 
the.  admission  in  evidence,  as  part  of  a  con- 
versation had  with  def aidant,  of  defendant's 
declaration  to  plaintiff,  immediately  afto: 
the  collisiim  that  he  carried  accident  insur- 
ance that  would  provide  for  plaintiff  if  be 
had  suffered  Injury.  As  this  was  admitted 
as  tending  to  show  an  acknowledgm&t  of 
responsibility  by  defendant  for  the  accident, 
we  think  it  was  proper  evidoica  Later  in 
the  trial,  upon  questioning  on  bdialf  of  de- 
fendant of  a  physician  who  had  made  an 
examinatI(H>  of  plaintiff  to  discover  tbe  ex- 
tent of  his  injuries,  plaintiff's  counsel  was 
permitted  over  defendant's  objection  to  ask 
if  he  made  the  examination  at  tbe  Instance 
of  the  Fidelity  &  Casualty  Oompany.  This 
line  of  examination  was  objectionable  and 
Improper,  but  as  the  trial  was  before  tbe 
court  without  a  Jury,  and  the  affirmative  an- 
swer of  the  witness  was  afterwards  struck 
out  by  the  court  as  incompetent  irrelevant, 
and  immaterial,  it  may  be  treated  as  ^ror 
without  prejudice. 

[0]  Appellant  complains  of  tbe  Judgment 
as  excessive.  It  apt)eais  that  $1,000  of  the 
total  amount  of  $1,241.60  included  in  the 
Judgment  was  for  personal  injuries  to  the 
plaintiff.  Tbe  evidence  discloses  ttiat  be  was 
pinned  beneath  the  overturned  automobile, 
subjected  to  a  severe  nervous  sbo<dc,  and  re- 
ceived numerous  contusions  and  bruises, 
which,  while  they  only  confined  him  to  his 
bed  nine  days,  were  still  evidenced  by  swell- 
ings and  soreness  four  months  later.  It  also 
appeared  that  he  was  suffering  from  soreness 
of  the  kidneys,  which  the  physician  attrib- 
utes to  the  accident  and  expresses  doubt 
as  to  whether  or  not  it  may  be  permanent 
Under  these  conditions  we  are  not  prepared 
to  say  that  the  damages  allowed  are  so 
great  as  to  Justify  disturbing  the  findings 
and  Judgment  of  tbe  court 

The  Judgment  is  afOrmed. 

We  concur:  ANGEILLOTTI,  O.  J.;  WUr 
BUB,  J.;  OLNBT,  J.;  SHAW,  J.;  LAW- 
LOR,  J.;   liElNNON.  J. 
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CITY  AND  COUNTY  OF  SAN  FRANCISCO 

V.   INDUSTRIAL  ACC.  COMMISSION 

•t  aL     (S.  F.  9260.) 

(Supreme  Coort  of  California.    June  30,  1920. 
Rehearing  Denied  July  30,  1920.) 

1.  Constitutional  law  «=320— Choioe  of  Legis- 
lature between  two  possible  meanings  con- 
trols. 

Where  a  constitational  proTision  mttj  well 
have  either  of  two  meanings,  the  action  of  the 
I^egislature  in  adopting  one  of  such  meanings 
b;  statute  is  well-nigh,  if  not  completely,  con- 
trolling. 

2.  Constitutional  law  ^=>48— Court  eannet  ln> 
validate  statute  except  for  plain  oonflict 

The  Supreme  Court  cannot  declare  roid  a 
provision  of  a  statute,  escept  for  a  plain  and 
unmistaliable  conflict  between  it  and  the  Con- 
stitution. 

3.  Master  and  servant  «=>372— "Injury"  In  pro- 
vision for  workmen's  compensation  Includes 

.  disease. 

In  view  of  the  construction  of  the  word 
"injury"  in  Workmen's   Compensation  Act,  J 

3,  subd.  4,  and  section  6,  Const,  art.  20,  |  21, 
providing  the  Legislature  may  create  and  im- 
pose liability  on  employers  to  compensate  em- 
ployes for  any  "injury"  in  the  course  of  em- 
ployment, irrespective  of  the  fault  of  either 
party,  permits  an  award  of  compensation  for 
death  of  a  dty's  hospital  employ^,  caused  by 
influensa  contracted  in  the  course  of  employ- 
ment, and  not  by  any  bodily  injury  through 
violence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,. First  and  Second  Series,  Injury.] 

4.  Master  and  servant  «=>405 (4) —Evidence 
held  to  sustain  conduslon  Influenza  eontraot- 
od  In  employment. 

In  a  widow's  proceeding  under  the  Work- 
men's Compensation  Act  for  death  of  a  city's 
hospital  employi  from  influensa,  evidence  Md 
sufficient  to  sustain  the  conclusion  of  the  In- 
dustrial Commission  that  the  employ^  contract- 
ed influenza  in  the  course  of  his  employment. 

In  Bank. 

Proceedings  for  compensati(Hi  for  death 
«f  her  husband  under  the  Workmen's  Com- 
pensation Act,  by  Oeraldlne  Slattery,  op- 
posed by  the  City  and  County  of  San  Francis- 
co, a  municipal  corporation,  the  employer. 
To  review  an  order  of  the  Industrial  Ac- 
cident Commission  awarding  compensation, 
the  employer  applies  for  certiorari.   AfiSrmed. 

George  Lull,  City  Atty.,  Maurice  T.  Dod- 
ing,  Jr.,  and  Hugh  L.  Smith,  all  of  San 
Francisco  (Redman  &  Alexander,  of  San 
Francisco,  of  counsel),  for  petitioner. 

A.  E.'  Graupner  and  A.  A.  Tlscomia,  both 
of  San  Francisco  (W.  H.  Plllsbury,  of  San 
Francisco,  of  counsel),  for  respondents. 

OLNET,  J.  This  is  an  application  for  a 
writ  of  certiorari  annulling  an  award  of  the 


Industrial  Accident  Commission.  The  appli- 
cant Is  a  munidpal  corporation,  and  had  in 
Its  employ  as  a  hospital  steward  in  one  of  Its 
hospitals  a  man  named  Ernest  F.  Slattery. 
While  so  employed,  Slattery  was  taken  with 
Influenza  on  October  15,  1918,  and  died  of 
that  disease  eight  days  later.  His  widow 
presented  to  the  commission  a  claim  for 
compensation  for  his  death,  and  the  commis- 
sion made  an  award  in  her  favor.  The  pres- 
ent application  is  to  annul  this  award. 

Two  grounds  are  urged  why  the  award 
is  invalid.  The  first,  and  more  important, 
Is  that  the  awarding  of  compensation  for 
death  by  disease,  the  origin  of  which  vf&a 
not  a  bodily  injury  suffered  through  vio- 
lence; is  beyond  the  powers  of  the  commission. 
The  second  is  that  there  is  no  evidence  to 
support  the  finding  of  the  commission  that 
the  disease  of  which  Slattery  died  was  con- 
tracted in  the  course  of  his  employmeat, 
and  arose  out  of  it 

The  decision  on  the  first  question  pre- 
sented turns  on  the  meaning  to  be  given  to 
the  word  "injury"  as  used  In  article  20,  { 
21,  of  our  C<Hi8tltutlon.  The  section  has  been 
amended  since  Slattery's  death,  but  at  that 
time  It  read: 

"The  Legislature  may  by  appropriate  legis- 
lation create  and  enforce  a  liability  on  the  part 
of  all  employers  to  compensate  their  employes 
for  any  injury  incurred  by  the  said  employes  in 
the  course  of  their  employment,  irrespective  of 
the  fault  of  either  party." 

The  word  "injury"  as  so  used  meajis,  o£ 
course,  only  bodily  injury,  and  the  position 
of  the  dty  Is  that  it  means  only  bodily  injury 
suffered  by  or  resulting  from  violence,  wbUe 
the  position  of  the  commission  is  that  it 
covers  any  harmful  ^ect  upon  the  body, 
whether  by  violence  or  by  disease.  The 
word  is  frequently  used  in  both  the  broader 
and  the  more  limited  sense.  In  common 
usage,  it  has  the  more  general  meaning. 
Thus,  Webster  defines  "injury"  as :  (1)  "Any 
wrong,  damage,  or  mischief  done  or  suffered"; 
as  (2)  "a  source  of  harm";  or  as  (3)  "a  wrong 
or  damage  done  to  another."  On  the  other 
hand,  when  personal  injuries  are  spoken  of, 
there  are  apt  to  be  meant  only  bodily  injuries 
suffered  through  violence  in  some  form  or  to 
some  extent,  traumatic  injuries.  The  ex- 
act meaning  of  the  word  "injury"  as  used 
in  Workmen's  Compensation  Acts,  or  in  a 
similar  connection,  has  come  before  the 
courts  for  consideration  on  numerous  occa- 
sions, and  their  rulings  are  by  no  means 
harmonious.  On  the  one  hand,  there  are  a 
number  of  cases  holding  that  the  word  has 
the  more  limited  meaning.  An  example  of 
this  Is  Llnnane  v.  ^tna  Brewing  Co.,  91 
Conn.  158,  99  AU.  507,  U  R.  A.  1917D,  77, 
where  It  was  held  that  the  phrase  "personal 
injury"  did  not  Include  injury  or  harm  suf- 
fered by  disease,  and  that  compensation  was 
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not  allowable  for  the  death  of  an  employ^ 
hj  pneomonia  contracted  as  the  resnlt  of 
imnsnal  exposure  and  ezhanstiao  in  the 
eoorse  of  hla  employment.  Other  examples 
along  the  same  line  are  Industrial  Accident 
Oomni..  etc^  r.  Broxm,  92  Ohio,  309,  110  N.  K. 
744,  L.  B.  A.  igiOB,  1277;  Adams  t.  Acme, 
etc  Oo.,  182  MldL  157,  148  N.  W.  485,  L.  R. 
A  19ieA.  283,  Ann.  Cas.  19160,  689; 
Bldtardson  t.  Greenbnrg,  188  App.  Dlr.  248, 
178  N.  Y.  Snpp.  651;  Llondale,  etc.,  Works 
r.  RUrer,  85  N.  J.  Law,  426,  89  Atl.  929. 

On  the  other  hand,  there  are  a  large  nnm- 
ber  of  declalona  which  adopt  the  broader 
meaning,  and  hold  that  compensation  Is 
allowable  for  the  Injury  or  harm  done  by 
disease,  although  the  disease  Is  not  contract- 
ed as  the  result  of  any  violence  whaterer 
in  the  ordinary  sense  of  that  word. 

Under  the  English  Workmen's  Gompensa- 
tioa  Act,  compensation  is,  or  was,  allowable 
only  for  "personal  Injnry  by  accident,"  a 
nraCh  more  limited  expression  than  that 
found  in  our  constitutional  provision,  and  one 
In  whldh  it  might  well  be  thought  there  was 
some  implication  of  an  injury  by  violent  'ex- 
ternal means.  Nevertheless,  the  House  of 
Lords  held  in  Brinton's  v.  Turvey.  L.  R. 
Ap.  Cases  (1905)  230,  that  compensation 
was  allowable  for  the  Injury  sustained  by 
a  workman  from  anthrax  contracted  by  him 
In  the  handling  of  Infected  wool ;  there  being 
no  violence  other  than  that  bacteria  from 
the  wool  found  their  way  into  his  system. 

Similarly,  it  was  held  in  Scott  v.  Pearson, 
L.  R.  2  K.  B.  Dlv.  (1916)  61,  that  compensa- 
tioa  was  allowable  for  cattle  ringworm 
contracted  by  an  employs  by  coming  in  con- 
tact, not  violent,  with  infected  calves. 

Along  the  same  line,  the  House  of  Lords 
held  in  Glasgow  Coal  Co.  v.  Welsh,  L.  R. 
2  Ap.  Dues  (1916)  1.  that  a  miner  was  en- 
titled to  compensation  for  rheumatism  con- 
tracted by  him  as  a  result  of  his  being  re- 
qoired  to  stand  for  a  number  of  hours  in 
cold  water  to  bale  out  the  mine  pit 

The  Indiana  Workmen's  Comp«isatlon  Act, 
like  the  English  Act,  allows  compensation 
for  "personal  injury  or  death  by  accident" 
Bat  In  United  Papefboard  Co.  v.  Lfewla 
(Ind.  Ak».)  IIT  N.  E.  276,  compensation  was 
allowed  to  a  workman  for  acute  nephritis 
contracted  by  him  through  his  being  required 
to  work  for  several  hours  in  heated  paper 
pnlp.  The  following  portion  of  the  opinion 
is  pertinent  here,  the  italics  being  oora: 

"The  conrta  have  also  Offered  as  to  whether 
a  disease  foUowiog  an  employment,  should  he 
eonsidered  on  injury  by  accident  within  the 
meaning  of  such  acts.  In  the  variouB  decisions 
on  this  subject  it  is  generally  recognized  that 
dtieases  are  of  two  dasaea:  First,  the  so- 
called  industrial  or  occupational  diaeasea,  which 
are  the  natural  and  reasonably  to  be  expi^cted 
resnlta  of  a  workman  following  a  certain  oc- 
enpation  for  a  considerable  period  of  time;  sec- 
ond, diseases  which  are  the  result  of  some  on- 
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usual  condition  of  the  employment.  The  first 
daas  is  illustrated  by  lead  poisoning  and  th« 
second  by  pneumonia  following  an  enforced  ex< 
posure.  As  a  rule  such  industrial  or  occupa- 
tional diseases  are  not  considefed  as  injuries  by 
accident  and  in  the  absence  of  special  statutory 
provision  compensation  is  not  allowed  therefor. 
On  the  other  hand,  it  is  generally  accepted  that 
a  iiaeaw,  which  is  not  the  ordinary  result  of  an 
iempIoyS's  work,  reasonably  to  be  anticipatPd  as 
a  result  of  pursuing  the  same,  but  contracted 
as  a  direct  result  of  unusual  circumstances 
connected  therewith,  it  to  ht  oontidered  an  in- 
iury  by  accident,  and  comes  within  the  provi- 
sions of  acts  providing  for  compensation  for 
personal  injnry  so  caused  [citing  a  long  Ust  of 
authorities]." 

In  Hnrle'B  Case,  217  Mass.  223,  104  N.  B. 
33e,L.R.A.1916A,279,Ann.Ca8.  19150,  919, 
a  workman  employed  to  tend  furnaces  for 
making  gas  claimed  compensation  for  the  loss 
of  his  sight  due  to  an  acute  attack  of  optic 
neuritis  Induced  by  poisonous  gases  from  the 
furnaces  to  which  his  work  constantly  ex- 
posed him.  The  Massachusetts  act  allowed 
compensation  for  "personal  Injury"  without 
requiring  that  it  be  by  accident  and  the  ques- 
tion discussed  by  the  court  was  as  to  whether 
the  case  was  one  of  a  "personal  injury." 
The  discussion  concludes  thas: 

"The  learned  counsel  for  the  insurer  In  his 
brief  has  made  an  exhaustive  and  ingenious 
analysis  of  the  entire  act  touching  the  words 
Injury'  or  'injuries,'  and  has  sought  to  demon- 
strate that  it  cannot  apply  to  an  injury  such 
as  that  sustained  in  the  case  at  bar.  But  the 
argument  is  not  convincing.  It  might  be  de- 
cisive if  'accident'  had  tteen  the  statutory  word. 
It  is  true  that  in  interpreting  s  statute  words 
should  b«  construed  in  their  ordinary  sense.  In- 
jury, however,  is  nsuaUy  employed  as  an  inclu- 
sive word.  The  fact  remains  that  the  word 
'injury,'  and  not  'accident'  was  employed  by 
the  Legislature  throughout  this  act  It  would 
not  be  accurate,  but  lax,  to  treat  the  act  as  if 
it  referred  merdy  to  accidents." 

In  State  v.  Trustees,  138  Wis.  133,  119 
N.  W.  806,  20  L.  R.  A.  (N.  S.)  1175,  the  widow 
and  children  of  a  policeman  dying  from 
pneumonia  c(»itracted  by  exposure  in  the 
course  of  his  duty  made  application  for  a 
pension  under  a  statute  which  provided  for 
a  pension  to  the  dependents  of  a  policeman 
"injured"  in  the  performance  of  his  duty. 
It  was  contended  that  by  injury  was  not 
meant  disease  merely,  and  upon  this  point 
the  court  said  (138  Wis.  135,  119  N.  W.  807, 
20  L.  R.  A.  [N.  S.]  U75) : 

"The  word  Injury/  la  ordinary  modern  usage, 
is  one  of  very  broad  designation.  In  the  strict 
sense  of  the  law,  especially  the  common  law,  its 
meaning  corresponded  with  its  etymology.  It 
meant  a  wrongful  invasion  of  legal  rights,  and 
was  not  concerned  with  the  hurt  or  damage  re- 
sulting from  such  invasion.  It  is  thus  used  in 
the  familiar  law  phrase  damnum  absque  injuria. 
In  common  parlance,  however,  it  is  used  broadly 
•noogh  to  cover  both  the  damnum  and  the  in- 
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joria  of  the  common  Isw,  and  indeed  ia  more 
eommonlr  naed  to  ezprea*  the  idea  belonging 
to  the  former  word,  namely,  the  effect  on  the 
recipient  In  the  way  of  hurt  or  damage,  and 
yr«  cannot  doubt  that  at  thia  day  its  common 
and  approved  oaage  extends  to  and  inclndes  any 
hnrtfnl  or  damaging  effect  which  may  be  anf- 
fered  by  any  one.  Hence,  onlesa  some  reason 
to  the  contrary  ia  presented,  it  should  be  so  un- 
derstood in  these  statutes.  Subdivision  1,  | 
4971,  Stats.  (1898).  The  respondent  contends 
that,  nevertheless,  the  word  should  be  limited 
to  tjie  results  of  external  violence.  By  itself 
the  word  Injury*  or  'injure'  has  no  more  ap- 
plication to  the  result  of  violence  than  to  the 
result  of  any  other  inj;irious  influence.  A  dis- 
ease resulting  from  negligence  of  a  physician 
in  falling  to  give  treatment  is  just  as  much  an 
injury  in  comnM^i  phrase  as  if  it  resulted  from 
affirmative  maltreatment  or  external  violence." 

The  following  cases,  in  none  of  which  was 
the  element  of  violence  present,  are  along 
the  same  llnie:  Alloa  Coal  Co.  t.  Dry  lie,  6 
B.  W.  0.  O.  398  (death  by  pneumonia) ;  Hood 
T.  Maryland,  etc,  Co.,  206  Mass.  223,  92  N. 
E.  829,  30  L.  R.  A.  (N.  S.)  1192,  138  Ara.  St 
Rep.  379  (contracting  of  glanders);  Dove  ▼. 
Alpena,  etc,  Co.,  198  Mich.  132,  .164  N.  W. 
253  (death  by  anthrax) ;  Vennen  v.  New  Dells 
Lumber  Co.,  161  Wis.  870,  154  N.  W.  640, 
L.  B.  A.  1916A,  273,  Ann.  Cas.  1918B,  29^ 
(death  by  typhoid  fever). 

Finally  there  is  the  decision  in  this  state 
in  Hartford,  etc.,  Co.  v.  Industrial  Accident 
Commission,  82  Cal.  App.  481,  163  Pac  225, 
where  an  employs  engaged  In  handling 
pulverized  gt'aln,  and  who  contracted  an  af- 
fection of  the  nose  and  throat  from  the  grain, 
waa  allowed  compensation.  The  sole  point 
discussed  in  the  opinion,  to  be  sure,  is  as  to 
whether  the  disease  was  caused  by  the  man's 
employment,  but  nevertheless  it  is  a  decision 
that  cannot  be  justified  unless  the  word  "in- 
Jury"  is  broad  enough  to  Include  the  harm 
done  by  disease. 

[1]  As  between  these  two  conflicting  lines 
of  dedsion  it  is  not  necessary  to  determine 
where  the  weight  of  authority  lies,  or  which 
cases  are  the  better  reasoned.  If  those  which 
give  the  broader  meaning  to  the  word  "in- 
jury" do  not  lay  down  the  better  rule,  they 
at  least  establish  this,  that  it  cannot  be  said 
that  the  broader  meaning  is  an  impossible  or 
unreasonable  one.  The  situation  then,  as 
it  presents  itself  in  connection  with  our 
constitutional  provision,  is  at  least  that  both 
by  general  usage  and  by  the  decisions 
of  the  courts  the  word  "injury"  may  have 
either  of  two  meanings,  and  that  either  Is 
reasonable  and  possible.  In  such  a  situation, 
where  a  constitutional  provision  may  weil 
have  either  of  two  meanings,  it  is  a  funda- 
mental mle  of  constitutional  construction 
that,  if  the  Legislature  has  by  statute  adopted 
one^  Its  action  in  this  respect  is  well-nigh, 
if  not  completely,  controlling.  When  the  Leg- 
islature has  once  construed  the  Constitution, 
for  tfa«  courts  then  to  place  a  different  con- 


struction upon  It  means  that  they  must  de- 
clare void  the  action  of  the  Legislature.  It 
is  no  small  matter  for  me  branch  of  tbe 
government  to  annul  the  formal  exercise  by 
another  and  co-ordinate  brandi  of  power 
committed  to  the  latter,  and  Oie  courts 
should  not  and  must  not  annul,  as  contrary 
to  the  Constitution,  a  statute  pasded  by  the 
Legislature,  unless  it  can  be  said  of  the  stat- 
ute that  it  positively  and  certainly  is  opposed 
to  the  Constitution.  This  ia  elementary.  But 
plainly  this  cannot  be  said  of  a  statute  wbidi 
merely  adopts  one  of  two  reasonable  and  pos- 
sible constmctions  of  the  Constitution.  In 
Fargo  ▼.  Powers  (D.  a)  220  Fed.  697,  709, 
it  is  said: 

"If  the  constitutional  provisions  in  question 
are  susceptible  of  two  constructions — one  be- 
ing that  contended  for  by  complainants,  the  oth- 
er that  taken  by  the  Legislature — the  action  of 
the  Legislature  in  adopting  one  of  those  con- 
structimis  and  enacting  a  statute  carrying  it  in- 
to effect,  as  thus  construed,  mnst  be  deemed  con- 
clusive. That  rule  is:  That  the  acts  of  a  state 
Legislature  are  to  be  presumed  constitutional 
until  the  contrary  is  shown;  and  it  is  only 
when  they  manifestly  infringe  some  provision 
of  the  Constitution  that  they  can  be  declared 
void  for  that  reason.  In  case  of  doubt,  every 
presumption,  not  clearly  inconsistent  with  the 
language  or  subject-matter,  is  to  be  made  in 
favor  of  the  constitutionality  of  the  act  The 
power  of  declaring  laws  unconstitutioiMl  should 
be  exercised  with  .extreme  caution,  and  never 
where  serious  doubt  exists  as  to  the  conflict' 

"Where  a  statute  has  been  adopted  in  carry- 
ing into  effect  a  constitutional  provision,  the 
constitutional  provision  and  statute  must  both 
be  so  construed  as  to  permit  the  act  to  stand. 
This  question  was  passed  on  in  People  v.  Blodg- 
ett,  13  Mich.  151,  161,  162,  where  Judge  Chris- 
tiancy  says:  'But  it  has  been  str^uously  in- 
sisted here  that  these  principles  can  only  prop- 
erly apply  when  the  doubt  exists  as  to  the 
construction  of  the  act  and  not  where  it  arises 
upon  the  meaning  of  a  constitutional  provision ; 
that  it  is,  in  all  cases  the  duty  of  the  court  first 
to  fix  and  settle  the  meaning,  definitely,  of  the 
Constitution,  whatever  may  bie  their  doubts  np- 
on  it  and  then  to  examine  the  act  and  apply  it 
to  the  Constitution.  Now,  it  strikes  me,  as  a 
self-evident  proposition,  that  the  questioa 
whether  a  legislative  act  conflicts  with  the  Con- 
stitution must  of  necessity,  equally  involve  the 
examination  of  both,  and  iiiat  while  it  can 
make  but  little  prsctical  difference  which  is 
first  examined  and  construed,  the  more  logical 
order,  when  it  is  claimed  that  an  act  is  uncon- 
stitutional, would  be  first  to  determine  what 
the  act  is.  Nor  can  I  perceive  any  good  ground 
for  holding  that  the  doubt  which  ia  to  restrain 
ns  from  pronouncing  the  act  unconstitntional 
must  be  confined  to  the  meaning  of  the  act; 
nor  why  courts  can  be  bound  to  settle,  fix,  and 
declare  the  meaning  of  the  one,  in  spite  of  their 
doubts,  more  than  of  the  otiier.  The  doubt 
which  ia  to  save  the  act  is  the  doubt  of  the 
conflict;  and  thia  may  arise  alike  from  the 
construction  of  the  one  or  the  other,  or  both.  In 
fact  it  will  be  found  that,  in  much  the  greater 
number  of  cases,  where  the  rules  above  cited 
have  been  laid  down,  the  doubts  arise  upon  the 
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WMtmction  (rf  the  Constitntioii,  and  not  apon 
that  of  the  act  which  waa  daiinad  to  conflict 
with  it* 

"In  Board  of  Edacation  r.  State  Board  of  Aa- 
aeaKirs,  133  Mich.  120,  M  N.  W.  669,  the  (^ea- 
tion  of  the  constmction  of  this  constitutional 
proTision  was  before  the  court,  which  gave  effect 
to  the  leidslative  construction,  sayintr:  'But  it 
is  nrged  in  behalf  of  the  power  exercised  by  the 
board  in  tliis  ease  that,  if  the  act  is  subject  to 
tiiia  constraction,  it  is  in  conflict  with  the  con- 
stitutional amendment  itself.  In  determining 
this  question,  under  well-settled  rules,  we  are 
not  to  Ignore  the  contemporaneous  construction 
placed  upon  the  amendment  by  the  Legislature 
ftselt'  Kennedy  t.  Oies,  25  Mich.  92 ;  Pfeif- 
fer  T.  Board  of  Education,  118  Mich.  564,  77  N. 
W.  2S0,  42  L.  R.  A.  686." 

See^  also,  Cotuity  of  Tulare  t.  County  of 
Kings,  117  CM.  195,  49  Pac.  8;  Railroad 
Oonunisslonera  y.  Market  Street  Ry.  Co.,  132 
Cat  677,  64  Pac.  1066. 

In  the  present  case,  the  Legislature  has 
oonatmed  the  Ccmstltntion,  and  has  placed 
opon  the  word  "Injury"  the  broader  meaning 
possible  to  it.  Section  6  of  the  Workmen's 
Compensation  Act  (St  1017,  p.  831)  provides 
that  compensation  shall  be  given  by  an  em- 
picker  "for  any  injury  sustained  by  his 
employes  arising  out  of  and  in  the  course  of 
the  euployment  and  for  the  death  of  any 
■acta  employ^  If  the  injury  shall  proximately 
cause  death."  Subdivision  4  of  section  3  of 
the  act  defines  injury  as  follows: 

"4.  The  term  Injury,'  as  used  in  this  act, 
diall  include  any  injury  Wf  disease  arising  out 
of  the  employment.  In  case  of  aggravation  of 
any  disease  existing  prior  to  such  injury,  com- 
pensation shall  be  allowed  only  for  such  propor- 
tion of  the  disability  due  to  the  aggravation  of 
such  prior  disease  as  may  reasonably  be  at- 
tributed to  the  injury." 

[2, 3]  The  Constitution  cannot  be  givoi 
the  more  limited  meaning  contended  for  by 
the  clt7  without  declaring  this  provision  in 
the  statute  void.  This  we  cannot  do,  unless 
there  la  a  plain  and  unmistakable  conflict  be- 
tween the  statute  and  the-  Constitution.  But 
there  la  no  such  plain  and  unmlatakable  con- 
flict, since  the  statute  does  no  more  than 
adopt  what  is  at  leaat  a  possible  and  not 
unreasonable  construction  of  the  ConsUto- 
ti<m.  tills  being  the  case,  it  must  be  held 
that  the  provision  of  the  Compensation  Act, 
wherry  a  disease  arising  out  of  employ- 
ment is  declared  to  be  an  injury  for 
which  compensation  shall  be  paid,  is  not 
unccmstitutlcmal,  but  is  operative  and  oon- 
tiDllins. 

As  to  the  second  contention  oif  the  city, 
that  Slattery  did  not  contract  the  influenaa 
from  which  he  died  because  of  his  employ- 
ment, the  facts  relied  upon  In  its  support 
are  that  an  epidemic  of  the  disease  was 
nginc  in  the  dty  at  the  time,  that  the  dla- 
ease  is  higjtly  infectious,  and  was  so  general 
that  one  oat  of  every  ten  In  the  dty  con- 


tracted it,  and  that  every  member  of  the 
community  was  exposed  to  it  to  a  more  or  less 
extent  The  existence  of  these  facts  cannot 
be  doubted,  and  from  them  it  is  argued  that 
it  cannot  be  said  with  any  reasonable  cer- 
tainty tiiat  Slattery  contracted  the  disease  be- 
cause of  bis  employment  as  hospital  steward, 
even  though  he  was  handling  influenza  cases. 
It  is  also  contended,  and  truly,  that  compen- 
sation is  not  due  merely  fo^  injury  by  dis- 
ease contracted  by  an  employ^,  while  employ- 
ed. The  injury  must  be  one  arising  oat 
of  the  employment,  and  where  the  injury 
is  by  disease  there  must  exist  the  relation 
of  cause  and  effect  between  the  employment 
and  the  disease.  It  Is  also  true  that  to  justify 
an  award  there  must  be  an  affirmative  show- 
ing of  a  case  within  the  statute  or,  concrete- 
ly, it  must  affirmatively  appear  here  that 
Slattery  contracted  the  disease  from  which 
he  died  because  of  his  employment 

On  the  other  hand,  the  evidence  showed 
that  the  incubation  period  of  the  disease  is 
from  one  to  four  days,  that  Slattery  in  the 
course  of  bis  duties  during  the  five  days 
preceding  his  being  taken  111  had  had  to 
handle  and  had  been  exposed  to  at  least  12 
developed  cases  of  influenza,  that  so  far  as 
known  he  was  not  exposed  to  any  cases  ex- 
cept in  the  course  of  his  employment  that  he 
lived  only  half  a  block  fnxn  the  hospital 
where  he  was  employed,  and  during  the  two 
weeks  preceding  bis  Illness  had  been  working 
very  hard,  and  had  gone  directiy  from  his 
home  to  his  work  and  from  his  work  to  his 
home,  and  had  not  been  out,  that  his  expo- 
sure because  of  his  work  was  far  greater 
than  that  of  the  average  person,  and  that 
among  the  nurses  in  the  hospitals  of  the  city, 
a  class  exposed  In  mudi  the  same,  degree  as 
Slattery,  the  proportion  who  contracted  the 
disease  ran  from  60  to  85  i)er  cent  as  against 
10  per  cent  for  the  community  in  general. 
The  preponderance  of  the  medical  testimony 
also  was  to  the' effect  that  Slattery  contracted 
the  disease  as  a  result  of  his  peculiar  expo- 
sure to  it  inddental  to  his  employment. 

[4]  It,  of  course,  cannot  be  said  that  from 
these  facts  it  is  certain  that  Slattery  con- 
tracted  hla  sickness  because  of  his  employ- 
ment But  certainty  is  not  required.  It  is 
not  even  required  that  the  award  be,  In  our 
judgment  In  accord  with  the  preponderance 
of  the  evidence,  in  order  that  we  be  not 
at  liberty  to  annul  it  We  cannot  disturb 
the  award  unless  we  can  say  that  a  reason- 
able man  could  not  reach  the  conduaioa 
whidi  the  commisaion  did.  This  we  cannot 
say  in  the  present  case. 

If  there  had  been  no  epidemic  in  San 
Francisco  at  the  time,  and  it  appeared  that 
Slattery  as  hoi^tal  steward  had  been  ex- 
posed directly  to  a  considerate  number  of 
Influenza  patients,  and  was  not  known  to 
have  been  exposed  otherwise,  and  had  come 
down  with  the  disease  within  the  period 
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of  Incnbatlon  after  his  exposure,  tbe  con- 
clnstim  that  tbe  disease  was  due  to  hla  ex- 
posure in  the  course  of  bla  work  could  hard- 
ly be  questioned.  But  these  are  the  actual 
facts,  with  the  single  exception  that  an  epi- 
demic was  raging.  To  tbe  extent  of  the 
severity  of  this  ^idemic  the  strength  of  the 
conclusion  is  weakoied.  It  may  well  be 
that  If  tbe  epidemic  were  so  severe  that  the 
proportion  of  the  general  public  who  were 
attacked  was  anything  like  as  great  as  tbe 
proportion  of  those  exposed  as  was  Slattery, 
the  question  of  whether  he  was  attacked 
because  of  the  exiwsure  incident  to  his  em- 
ployment or  because  of  the  exposure  general 
to  the  public  would  be  so  much  a  matter  of 
conjecture  and  speculation  as  not  to  warrant 
a  definite  conclusion  as  the  basis  of  an 
award.  But  the  actual  fact  is  that  of  persons 
exposed  as  was  Slattery  the  proportion  of 
those  attacked  was  from  five  to  eight  times 
as  great  as  the  proportion  of  those  not  so  ex- 
posed. This  ratio  Is  so  great  that  it  cannot 
be  said  that  tbe  commission  was  not  justified 
in  concluding  from  it,  in  connection  with  tbe 
other  facts,  that  Slattery's  illness  was  due  to 
the  peculiar  exposure  of  his  employment. 
Its  conclusion  is  the  more  justified  by  the 
fact  that  It  coincides  with  the  conclusions 
of  most  of  the  physicians  who  testified. 
Their  opinions  upon  a  point  of  this  character 
are  entitled  to  consideration,  since  it  is  a 
part  of  their  vocation  to  observe  diseases 
and  how  they  spread,  and  to  draw  conclu- 
sions from  their  observations. 
Award  affirmed. 

We  concur:  AMGELLOTTI,  O.  J.;  SHAW, 
J.;  LAWLOR,  J.;  I.ENNOM,  J.;  WILBUB, 
3.;  SLOAME,  J. 


(47  C&I.  App.  $M) 

PETERSON  V.  RASMUSSEN  et  at 
(Civ.  2147.) 

(District  CSourt  of  Appeal,  Third  District,  Cal- 
ifornia. May  22,  1920.  Rehearing  Denied 
June  27,  1920.  Hearing  Denied  by  Supreme 
Court  July  19, 1920.) 

1.  Libel  and  slander  iS=9ll2(l)— FlMlIng  that 
writing  Imputed  want  of  oliastity  held  war- 
ranted. 

Findings  that  a  letter  written  by  one  of 
the  defendants  Imputed  want  of  chastity,  etc, 
to  plaintiff  lield  warranted. 

2.  Libel  and  slander  $=»2I  —  Party  need  not 
be  named  if  otherwise  Identlfled. 

To  conatltute  libel  a  party  need  not  be 
named  in  the  writing  if  pointed  to  by  descrip- 
tion or  drcumatance  tending  to  identify  him. 

8.  Libel  and  slander  «=37( 1 6)— imputation  of 
unchastity  acttonaliie  per  se. 
Words  imputing  to  a  woman  want  of  chas- 
tity are  actionable  per  se. 


4.  Libel  and  slander  4=»3&— Damages  te  repa- 
tatlen  presumed  to  result  from  libel  per  s«. 

Damages  to  a  person's  reputation  are  pre- 
sumed to  result  from  a  libel  per  se;  so,  where 
a  letter  was  libelous  per  se  because  imputing 
want  of  chastity  to  plaintiff,  who  was  suffi- 
ciently identified,  there  is  a  sufficient  presump- 
tion of  damage. 

5.  Libel  and  •laniter  «=s>44(2)  —  Libelous  Iet> 
ter  not  "privileged  oommunloation," 

Under  av.  Code,  {  47,  subd.  3,  a  "privi- 
leged communication"  is  one  made  without  mal- 
ice to  a  person  interested  by  one  who  is  also 
interested  or  by  one  who  stands  in  such  a  rela- 
tion to  a  person  interested  as  to  afford  a  rea- 
sonable ground  for  supposing  the  motive  for 
the  communication  innocent;  etc.;  hence  a  let- 
ter to  plaintiff's  friends  written  by  defendant, 
the  mother  of  one  who  was  then  engaged  to 
marry  plaintiff,  imputing  to  her  a  want  of  chas- 
tity, etc.,  was  not  privileged,  where  it  was  not 
in  response  to  any  question  by  plaintiff's 
friends,  who  had  introduced  her  to  defendants' 
son. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Privi- 
leged Communication.] 

6.  Libel  and  slander  «=>I0I(4)  —  Burden  tf 
proving  privilege  on  defendanL 

Defendant  has  the  burden  of  proving  priv- 
ilege set  up  in  the  answer. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Charles  O.  Busick,  Judge. 

Action  by  Helga  Peterson  against  Christ 
Basmussen  and  Mrs.  C.  (Boline)  Rasmussen. 
From  a  Judgment  for  plaintiff,  the  last-nam- 
ed defendant  appeals.    Affirmed. 

P.  H.  Jobnscm  and  Irving  D.  Gibson,  both 
of  Sacramento,  for  appellant 

Martin  I.  Welsh,  of  SacramentOk  tox  re- 
qpondent. 

NICOL,  Presiding  Judge  pro  tern.  This 
is  an  action  for  damages  for  an  alleged  libd 
on  plaintiff,  committed  by  meand  of  a  letter 
written  by  appellant  Mis.  C-  (Boline)  Bas- 
mussen in  the  Danish  language.  It  la  not 
disputed  that  the  said  appellant  wrote  the 
letter,  and  that  It  was  delivered  to  and  read 
by  tbe  addressees,  a  certain  Mr.  and  Mrs. 
Slmonsen,  in  Sacramento. 

Briefly  the  complaint  alleges  that  plaintiff 
Is  an  unmarried  woman  of  24  years  of  age; 
that  the  defendants  are  husband  and  wife, 
residing  together  as  snch  near  Loomis  In 
Placer  county ;  that  on  the  7th  day  of  March, 
1917,  the  plaintiff  and  defendants  knew  each 
other  personally,  and  on  said  day,  and  for  a 
long  time  prior  thereto,  the  plaintiff  and  Mr. 
and  Mrs.  Slmonsen  (the  addressees  of  the  let- 
ter) were  close  friends ;  that  at  all  times  prior 
to  the  publication  of  the  defamatory  state- 
m«>tB  contained  In  the  letter  hereinafter  set 
forth  plaintiff  had  always  maintained  a  good 
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name  and  reputation  among  ber  neighbors, 
Bcqualntancee,  and  friends  for  Tlrtne,  poUte- 
nees,  moral  wortb  and  Integrity,  and  bad 
never  been  soapected  of  being  nncbaste  and 
wltbont  Tlrtae;  tbat  on  tbe  7tb  day  of 
Marcb,  1917,  tbe  defendant  Mrs.  C.  Rasmua- 
sea  wrote  of  and  concerning  plaintiff  a  let- 
ter In  tbe  Danish  language  to  Mr.  and  Mrs. 
Simonsen  In  Sacramento;  that  by  said  let- 
ter the  said  defendant  published  of  and  con- 
cerning plaintiff  a  false,  unprivileged,  and 
malicious  writing  wblcb,  translated  from 
the  Danish  Into  tbe  English  language,  is  as 
follows : 

"LoomiB,  March  7,  1917. 

"Mr  and  Mrs.  Simonsen:  Inclosed  you  will 
find  receipt  for  $50.00,  there  is  $15.00  due  yet. 
We  hsTe  heard  you  are  selling  milk  for  $14.00 
per  month,  so  we  see  she  is  paying  for  herself, 
which  we  are  very  glad  to  hear,  but  there  is 
one  thing  we  are  not  satisfied  with,  and  tbat 
is,  you  put  that  old  thing  on  Andrew,  why  she 
looks  old  enough  to  be  bis  grand  mother,  with 
her  glasses  on  and  false  teeth,  no.  Just  leave 
other  peoples  children  slone,  you  may  have 
trouble  enough  before  you  have  youif  own 
boys  brought  up  and  send  out  into  this  world, 
so  yon  shall  not  do  ill  to  others,  it  may  fall 
back  on  yonrself  some  day,  and  what  is  that 
kind  of  talk  he  is  telling  about  her  operation? 
is  that  why  she  had  to  wear  a  maternity  dress, 
when  she  comes  up  to  visit  us,  was  she  afraid 
we  should  see  her  shape  and  then  she  comes 
up  here  before  I  even  had  a  chance  to  invite 
her,  no,  that  is  the  most  shameful  I  have  seen, 
and  I  am  absolutely  ashamed  that  she  is  Dan- 
ish, we  have  never  in  onr  lives  seen  such  an 
impudent  woman  before  in  this  country  next 
time  she  comes  up  here  I  will  lock  the  door, 
as  we  do  not  like  to  be  insulted  in  our  own 
house.  Thanks  for  the  money  but  let  Andrew 
alone  he  has  plenty  of  time  he  can  get  plenty 
of  sickness,  he  don't  need  to  marry  it. 
"[Signed]    Mrs.  C.  Rasmussen 

"Box  106.  LoomU,  OaL" 

It  was  alleged  that  by  the  language  used 
tn  this  letter  tbe  said  defendant  Intended  to 
charge,  and  to  be  understood  as  charging, 
that  plaintiff  was  pregnant,  and  was  wearing 
a  maternity  dress  to  hide  and  conceal  her 
shape,  In  order  tbat  her  pregnant  condition 
mlt^t  not  be  disclosed,  and  tbat  she  was  to 
have  an  unlawful  c^wratlon  performed  to 
relieve  ber  of  tbe  child,  and  further  that  the 
letter  was  so  understood  by  tfie  readers  there- 
of. It  was  farther  alleged  that  tbe  charges 
so  made  in  said  letter  were  and  are  in  every 
particular  false,  untrue,  defamatory,  libel- 
ous, and  unprivileged,  and  tbat  they  did  ex- 
pose plalntlir  to  hatred,  contempt,  ridicule, 
and  obloquy,  and  that  by  reason  thereof  she 
was  Injured  tn  ber  reputation  and  good  name, 
and  has  also  caused  ber  grievous  mental  suf- 
fering and  humiliation. 

Tbe  Slmonsens,  to  whom  this  letter  was 
addressed,  were  intimate  friends  of  tbe  plain- 
tiff and  bad  introduced  appellant's  son  An- 
drew to  plaintiff.    The  plaintiff  and  Andrew 
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thereafter  were  engaged  to  be  married,  but 

the  engagement  was  broken  when  plaintiff 

learned  of  the  letter  above  set  forth.    At  tbe 

time  of  tbe  trial  Andrew  was  In  tbe  United 

States  forces  in  France. 

An  answer  was  filed  denying  tbe  material 
allegations  of  tbe  complaint,  and  by  way  of 
defense  sets  up  that  the  communication  was 
privileged.  The  case  came  on  for  trial  be- 
fore tbe  court  without  a  Jury,  and  the  court 
filed  its  findings  of  fact  and  conclusions  of 
law  sustaining  the  material  allegations  of  the 
complaint  and  gave  Judgment  in  favor  of 
plaintiff  and  against  tbe  defendant  Mrs.  O. 
Rasmussen,  from  which  Judgment  said  de- 
fendant '  bos  appealed. 

Appellant  argues  tbat  tbe  Judgment  should  - 
be  reversed  for  tbe  following  reasons:  (1) 
Tbat  tbe  allegations  of  tbe  complaint  that 
the  letter  was  written  "of  and  concerning 
plaintiff"  is  not  sustained  by  tbe  evidence ; 
(2)  tbat  tbe  plaintiff  was  not  entitled  to 
damages,  as  there  Is  no  presumption  of  gen- 
eral damages,  since  tbe  words  In  tbe  letter 
are  not  libelous  per  se;  that  they  do  not  on 
their  face  apply  to  plaintiff  and  are  not  libel- 
ous of  themselves ;  and  (3)  that  the  letter 
was  a  privileged  communication. 

[1]  1.  The  court  found  that  by  the  use  of 
the  words  and  language  contained  in  said 
letter  "tbe  said  defendant  Mrs.  C.  Rasmus- 
sen intended  to  charge  and  assert  and  to  be 
understood  as  charging  and  asserting,  and 
was  by  tbe  readers  of  tbe  said  letter,  and 
those  to  whom  the  contents  thereof  were  dis- 
closed, in  fact  understood  as  charging  and 
asserting  and  it  did  charge  and  assert  there- 
in, among  other  things,  that  the  plaintiff  was 
pregnant  and  with  child  and  was  wearing  a 
maternity  dress  to  hide  and  conceal  her 
shape  in  order  tbat  her  pregnant  conditiim 
might  not  be  disclosed,  and  that  tbe  said 
plaintiff  was  to  have  an  unlawful  abortion 
performed  to  relieve  her  of  tbe  child." 

And  tbe  court  further  found  tbat  the  said 
charges  "were  in  every  particular  false,  un- 
true, defamatory,  libelous,  and  unprivileg- 
ed.    •    •     •" 

These  findings  are  fully  sustained  by  tbe 
evidence.  Tbat  tbe  said  defendant  referred 
to  the  plaintiff  In  this  letter  appears  from 
ber  own  testimony  given  at  tbe  trial: 

"Mr.  Welsh:  Q.  Who  were  you  referring  to, 
Mrs.  Rasmussen?  A.  I  was  referring  to  that 
girL  Q.  Miss  Peterson  here?  A.  Yes;  I  did. 
Q.  That  is  the  one  you  referred  to?    A.  Xes." 

It  is  also  plain  trom  the  record  tbat  Mr. 
and  Mrs.  Simonsen  (tbe  addressees  of  tbe 
letter)  understood  tbe  letter  as  referring  to 
the  plaintiff.     S.   Simonsen   testified: 

"I  have  known  -Helga  Peterson  since  she 
came  to  this  country.  She  came  to  our  houss 
quite  often.  Miss  Peterson  and  my  wife  are 
very  close  friends.  *  *  *  I  have  no  feeling 
against  the  Rasmussens.    I  don't  lUce  that  let- 
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ter  they  aent  her  very  much.  I  have  a  feeling 
against  them  at  the  present  time  on  account  of 
the  letter.  *  *  *  I  did  not  make  any  effort 
to  have  Andrew  Basmnasen  become  engaged  to 
Misa  Peterson,  nor  did  my  wife,  that  I  know 
of.  It  ia  not  true  that  my  wife  invited  her 
there  when  she  came  there  in  the  first  place. 
My  wife  invited  her  to  come  to  my  place  in 
North  Sacramento.  Andrew  Rasmusaen  waa 
there  at  the  time.    He  came  first." 


The  plaintiff  testified  that  wboi  Mrs.  81- 
monsen  showed  ber  the  letter  the  first  time 
"she  said  some  motber-ln-law  I  had  to  write 
a  letter  like  that"  This  evidence  of  the 
plaintiff  waa  received  without  objection.  The 
testimony  in  the  case  shows  that  the  Simon- 
mus  understood  tbe  letter  to  ref&r  to  the 
plEtlntiff  and  plalntUTs  engagement  to  An- 
drew Rasmussen,  tbe  son  of  defendants. 

[2]  To  constitute  libel  a  party  need  not  be 
named  In  tbe  writing  if  pointed  to  by  descrip- 
tion or  drcnmstance  tending  to  identify  bim. 
Bnrkbart  v.  North  American  Ca,  214  Fa.  39, 
63  Atl.  410;  Clark  ▼.  North  American  Ck)., 
208  Pa.  346,  53  Atl.  237;  Boban  ▼.  Record 
Publishing  Co.,  1  Cal.  App.  429,  82  Pac.  634. 

[3, 4]  2.  The  appellant  takes  tbe  position 
that,  since  plaintiff's  name  is  not  mentioned 
in  tbe  letter,  there  is  no  libel  per  se,  and 
therefore  no  presumption  of  general  damages. 
Her  position  in  this  regard  is  untenable. 
The  letter,  we  think,  is  on  its  face  libelous ; 
and  It  Is  alleged  and  proven  that  tbe  «ald 
letter  referred  to  the  plaintiff.  Words  Im- 
iratlng  to  a  woman  a  want  of  chastity  are 
actionable  per  se.  Proton  v.  Frey,  01  Cal. 
107,  27  Pac  633;  Hitchcock  v.  Carutbere,  82 
Cal.  623,  23  Pac.  48;  Kedrolivansky  y.  Nie- 
baum,  70  CaL  216,  11  Pac.  641 ;  McKlnney  ▼. 
Roberts,  68  CaL  102,  8  Pac.  857.  Damages 
to  a  person's  reputation  are  presumed  to  re- 
sult from  tbe  publication  of  a  libel  per  se. 
Bohan  V.  Record  Publishing  Co.,  1  CaL  App. 
429,  82  Pac.  634. 

[S]  8.  There  Is  nothing  In  tbe  record  show- 
ing, or  tending  to  show,  that  tbe  letter  was 
a  privileged  communication.  The  letter  was 
not  in  response  to  any  inquiry  made  by  the 
Simonsens.  A  privileged  communication  is 
one  made  "without  malice,  to  a  person  in- 
terested therein,  by  one  who  is  also  interest- 
ed, or  by  one  who  stands  in  such  relation  to 
tbe  person  Interested  as  to  afford  a  reason- 
able ground  for  supposiag  the  motive  for  tbe 
oemununlcation  innocent,  or  who  is  requested 
by  the  person  Interested  to  give  tbe  infor- 
mation."    Section  47,  subd.  3,  Civ.  Coda 

[6]  The  burden  of  proving  the  privilege  as 
•et  up  in  the  answer  was  upon  the  defendant 
Schomberg  v.  Walker,  132  CaL  224,  64  Paa 
290;  Adams  ▼.  Cameron,  27  CaL  App.  625, 
160  Paa  1005,  161  Pac.  286.  Tbe  testimony 
■bows  an  absence  of  privilege  and  tbe  said 
letter  and  charges  were  by  the  trial  court 


found  to  be  false,  malicious,  and  unprivileged. 
The  judgment  is  affirmed. 

We  concur:    HART,  J.;  BURNETT,  J« 


(«7  CM.  App.  SB6) 

BOWDEN  V.  HERBERGER  at  ax. 
(Civ.  2684.) 

(IMstrict  Court  of  Appeal,  Second  District,  Di- 
vision 2,  Oalifomia.    May  19,  1920.) 

1.  Appeal  and  error  «=»IOOI(I)— Verdlet  aot 
distnrbad  where  sustained  by  evidence. 

Where  there  is  sufficient  evidence  to  war- 
rant the  Jury  on  finding  as  it  did  on  a  ques- 
tion of  fact  the  appellate  court  will  not  dis- 
turb the  verdict 

2.  Animals  ^=»7a—Knowledge  of  vlolonanasa 
essential  to  liability  for  injnty. 

The  owner  of  an  animal  not  naturally  vi- 
dons  is  liable  for  injuries  done  by  it  if  in  fact 
vidons  and  he  had  knowledge. 

3.  Animals  «=374(7)— Inatruction  on  dog's  pro- 
penslty  termed  "nisohiavous,"  held  not  ar* 
ronaous. 

In  an  action  for  injuries  to  a  boy  when 
bitten  by  defendant's  bulldog,  use  of  word 
"mischievous"  in  addition  to  "vicious,"  in  an 
instruction  on  the  dog's  propensity  and  defend- 
ant's knowledge  thereof,  heli  not  erroneous  as 
importing  misconception  into  the  instruction. 

Appeal  from  Superior  Court,  Los  Angelea 
County;  Chas.  Wellborn,  Judge. 

Action  by  liktward  BYank  Bowden,  a  minor, 
by  K.  ■  E.  Keith,  his  guardian  ad  litem, 
against  Ij.  J.  Herberger  and  wife.  From 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Griffith  Jones,  Warren  L.  Williams  and  Le« 
land  S.  Bower,  all  of  Los  Angeles,  for  appel- 
lants. 

Riddle  &  Cheroske,  of  Los  Angeles,  for  re- 
spondent 

WELLER,  J.  This  is  an  action  to  recover 
for  injuries  to  plaintiff,  caused  by  the  attack 
of  a  dog  belonging  to  the  defendants.  A  jury 
fixed  tbe  damages  at  $1,000,  and  from  the 
judgment  entered  on  tbe  verdict  defendants 
appeaL 

Defendanta  were  the  owners  of  two  bull- 
dogs, and  kept  tbem  In  defendants'  back 
yard,  wblcb  was  Indosed  with  a  iilgh-board 
fence,  and  from  which  a  gate  opened  Into  the 
alley  in  the  rear  of  tbe  premises.  Plaintiff, 
a  minor  six  years  of  age,  lived  with  his  moth- 
er in  the  same  block,  and  was  accustomed  to 
play  In  tbe  alley.  On  tbe  occasion  of  tbe  in- 
jury, he  was  In  the  alley  spinning  a  top. 
One  of  the  dogs  had  escaped  from  defend- 
ants' premises  into  the  alley,  and  Mrs.  Her- 
berger stood  at  the  open  gate  calling  blm. 
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From  this  point  confusion  reigned.  No  wit- 
ness  gives  a  clear  statement  of  what  occur- 
red. Mrs.  Herberger  testified  that  as  the 
dog  approached  her  the  boy  threw  the  top 
at  him,  provoking  the  assault  Plalntlfl  de- 
nied being  the  aggressor,  and  stated  that  he 
struck  the  dog  with  the  top  after  the  animal 
bit  liim.  But  the  result  was  that  the  dog  at- 
tacked the  boy,  and  inflicted  the  Injuries  up- 
on which  this  action  is  based. 

[1]  Appellants  challenge  the  sufficiency  of 
Uie  evidence  to  sustain  the  verdict  claiming 
a  lack  of  proof  that  the  dog  was  vldous,  and 
that  the  defendants  were  aware  of  its  vl- 
dousness.  Witnesses  bestifled  to  previous  at- 
tacks by  the  dogs  on  other  persons,  and  that 
knowledge  thereof  bad  been  communicated 
to  defendants.  While  there  is  a  conflict  in 
the  testimony  on  this  point,  there  is  sufficient 
evidence  to  warrant  the  Jury  in  finding  as  it 
did;  and,  under  the  well-established  rule, 
this  court  will  not  disturb  the  verdict 

The  second  point  urged  by  appellants  is 
that  the  court  erred  In  Instructing  the  jury. 
Deftedants  reqaested  the  following  Instruc- 
tion: 

"Ilou  are  farther  instmcted  that  the  plain- 
tiff's evidence  must  be  sn£Bdent  to  sustain  the 
allegations  of  the  complaint  as  to  the  vicious 
character  of  the  dog  and  the  defendants'  knowl- 
edge thereof,  and  the  plaintiff's  ignorance 
thereof." 

The  court  modified  the  histructlOD  by  strik- 
ing out  the  words  "and  tlie  plaintiff's  ignor- 
ance thereof.''  Counsel  cites  the  case  of 
Baneman  v.  Western  Meat  C!o.,  8  Cal.  App. 
6B8,  07  Paa  695,  as  authority  for  his  asslgn- 
moit  of  such  action  by  the  court  as  error. 
The  court  in  that  case  did  hold  that  the 
plaintiff  was  required  to  prove  the  allega- 
tions of  his  complatnt  that  the  horse  was  vi- 
cious, that  the  defendant  knew  of  that  fact 
and  tliat  plelntiil  was  Ignorant  thereof.  But 
that  was  an  action  by  a  servant  against  bis 
master;  and,  as  stated  in  the  opinion,  the 
employe  assumes  the  risks  that  sire  ordinarily 
Incident  to  the  business  in  which  he  Is  em- 
Idoyed. 

[2]  The  general  rule  is  that  the  owner  of 
an  animal,  not  naturally  vicious,  is  liable  for 
Injury  done  by  the  animal  if  it  was  in  fact 
vicious,  and  the  owner  had  knowledge  of  that 
fact  Finney  v.  Curtis,  78  OaL  498,  21  Pac. 
120.  The  instruction  as  given  was  in  accord 
with  that  rule,  and  the  court  properly  ap- 
plied it 

The  Jury  was  fully  Instructed  on  the  ques- 
tion of  contributory  negligence,  and  it  was 
not  limited  in  Its  scope  to  a  child  of  tender 
years;  so  that  the  defendants  had  the  advan- 
tage of  the  instruction  as  though  plaintiff 
had  been  an  adult  and  in  full  possession  of 
his  faculties. 

At  the  request  of  plaintiff  the  court  gave 
the  following  Instruction: 


"Before  the  plaintiff  can  recover  yon  most 
find  from  the  evidence:  First,  that  the  dogs 
before  the  biting,  or  alleged  biting,  of  the  plain- 
tiff complained  of,  were  of  a  vicious,  mis- 
chievons  propensity,  and  accustomed  to  biting 
mankind.  Second,  that  the  defendants  bad 
knowledge  or  notice  of  these  characteristics." 

[3]  Appellants  assert  that  the  use  of  the 
word  "mischievous"  Imports  a  wholly  errone- 
ous conception  into  the  Instruction.  In  sup- 
port of  their  criticism  counsel  cite  Fries  v. 
American  Lead  PencU  Co.,  141  Cal.  610,  76 
Pac.  164.  We  cannot  find  therein  any  analogy 
to  the  facts  in  the  instant  case.  The  word 
did  not  add  to  or  detract  from  the  efficacy 
of  the  instruction. 

No  other  points  are  discussed  by  appel- 
lants, and  we  find  no  error  in  the  record. 

Judgment  affirmed. 


We  concur: 
AS.  J. 


PINLATSON,  P.  J.;  THOM- 


(47  Cal.  App.  «73) 
COMMERCIAL  ACETYLENE  SUPPLY   CO. 
V.  FOX.     (Civ.  3221.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.     May  22,  1920.) 

1.  BailmeBt  «=3(l->Cantraot  enlarging  bailee's 
liability  must  be  elear. 

A  contract,  enlarging  a  bailee's  liability 
to  that  of  an  insnrer,  mast  be  specific  and  in 
clear  and  nnambiguons  language,  when,  though 
it  will  not  be  extended  beyend  its  tenna,  it  must 
be  given  effect  as  showing  the  intention  of  the 
parties. 

2.  Ballfflsnt  «=:>I4(I)— Ballae  of  gas  cylinders 
liable  as  Insurer. 

Contract  covering  bailment  of  gas  cylinders 
sent  defendant  by  plaintiff  as  containers  of  gas 
sold,  and  providing  that  drfendant  was  respon- 
sible for  any  damage  to  the  cylinders  while  in 
his  possession  or  control,  held  to  render  defend- 
ant liable  for  damage  not  caused  by  his  negli- 
gence; provision  defendant  should  trace  and 
make  claim  against  railroad  company  for  lost 
cylinders  being  Insufficient  to  nullify  effect  of 
agreement  to  be  responsible. 

3.  Bailment  «=>I4(I)— Bailment  consideration 
for  bailee's  obligation  as  Insurer. 

The  bailment  of  gas  cylinders  as  contain- 
ers of  gas  sold  was  sufficient  consideration  for 
the  bailee  buyer's  obligation  to  make  good  all 
damage  to  the  cylinders  while  In  his  possession, 
whether  or  not  due  to  his  negligence. 

Appeal  from  Superior  Court,  Santa  Clara 
(younty;  P.  F.  Oosbey,  Judge. 

Action  by  the  Commercial  Acetylene  Sup- 
ply (Company  against  E.  Pox,  doing  business 
under  the  firm  name  and 'style  of  Markovits 
&  Fox.  From  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 
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B.  M.  Rosenthal,  of  San  Tose,  for  appel- 
lant. 

Adama  &  Adams,  of  San  FrancJsco,  for  re- 
spondent. 

NOURSB,  J.  Judgment  In  the  sum  of 
$400  was  rendered  In  favor  of  plaintiff  and 
against  defendant  In  this  action,  from  which 
the  latter  appeals. 

The  action  (which  was  tried  on  an  agreed 
statement  of  facts)  was  for  damage  to  four 
gas  cylinders,  of  the  value  of  $440,  owned  by 
plaintiff,  and  whlph  were  almost  totally  de- 
stroyed by  fire  while  In  the  possession  of  de- 
fendant, without  negligence  on  his  part. 
Their  value,  when  subsequently  returned  to 
the  plaintiff,  was  but  $40.  The  cylinders  con- 
tained acetylene  gas  sold  by  plaintiff  to  de- 
fendant upon  a  contract  in  the  form  of  a 
letter  addressed  by  plaintiff  to  defendant 
and  accepted  by  the  latter.  It  provided  as 
follows: 

"We  acknowledge,  with  thanks,  your  order 
for  one  tank  of  acetylene,-  which  we  are  ship- 
ping to-day  via  Southern  Pacific  freight.  This 
cylinder  is-  the  property  of  this  company  and 
valued  at  $110.  It  is  merely  loaned  you  while 
you  are  using  the  gas  contained  therein.  Re- 
filling of  same,  except  by  ua,  or  the  reloaning 
of  any  cylinder  without  our  written  consent,  is 
prohibited.  When  empty  they  are  to  be  re- 
turned to  us  at  West  Berkeley,  via  Southern 
Pacific  freight,  charges  prepaid.  You  are  also 
responsible  for  any  damages  to  any  of  our 
cylinders  while  they  are  in  your  possession  or 
care,  and  we  hold  you  responsible  for  same  un- 
til they  are  received  back  at  our  plant.  Any 
cylinders  lost  in  transit  to  us  are  to  be  traced 
by  you  until  located  and  if  this  cannot  be  done, 
you  are  to  enter  daim  with  railroad  or  express 
company  for  the  value  of  the  cylinders.  We 
require  this  as  our  gas  is  sold  f.  o.  b.  West 
Berkeley,  Cal.  We  reserve  the  right  to  charge 
rental  on  cylinders  retained  by  yon  in  excess 
of  thirty  days.  The  above  Is  equally  applica- 
ble to  future  orders  for  acetylene  except  that 
should  yon  at  any  time  receive  different  size 
cylinders  the  value  of  same  will  vary  accord- 
ingly. Kindly  sign  and  return  duplicate  of 
this  agreement,  sent  you  herewith.  Tours 
very  truly,  Commercial  Acetylene  Welding  Co. 
[Signed]  A.  R.  Chandler.  Accepted.  [Sign- 
ed]   Markovits  &  Fox.    B.  Fox.    [Customer.]" 

The  determination  of  this  action  resolves 
Itself  into  a  proper  Interpretation  of  the 
foregoing  agreement  It  Is  conceded  that  a 
bailee  may  by  a  special  contract  assume  the 
liability  of  an  Insurer.  The  question  here  Is 
whether  this  agreement  met  the  require- 
ments necessary  for  such  a  contract  so  as  to 


make  the  bailee  liable  for  damages  occurring 
without  his   negligence. 

Appellant  argues  that  It  enlarged  his  lia- 
bility only  In  that  it  increased  the  degree  of 
care  to  be  exercised  by  him ;  that  otherwise 
it  merely  expressed  what  the  law  would  have 
implied  in  the  absence  of  an  agreement,  and 
that,  therefore,  with  the  exception  mention- 
ed, hla  liability  was  the  same;  that  is,  the 
damage  having  occurred  without  negligence 
on  his  part,  he  was  not  liable. 

[1,2]  A  contract  enlarging  a  bailee's  lia- 
bility must  be  specific  and  In  clear  and  un- 
ambiguous language;  and,  while  it  will  not 
be  extended  beyond  the  obvious  scope  of  its 
terms,  it  must  be  given  effect  as  showing  the 
Intention  of  the  parties.  The  provision, 
"You  are  responsible  for  any  damages  to  any 
of  our  cylinders  while  they  are  in  your  pos- 
sesslmi  or  care,"  determines  the  nature  of 
the  contract  and  fixes  appellant's  liability. 
As  the  obligation  to  be  responsible  for  any 
damages  is  not  one  which  the  law  would 
have  implied — the  law  implying  responsibil- 
ity only  for  damage  due  to  a  bailee's  negli- 
gence (Commercial  Elec.  Sup.  Oo.  v.  Missouri 
Com.  Co.,  166  Mo.  App.  332,  148  S.  W.  996, 
997) — it  must  be  presumed  that  the  purpose 
of  including  this  clause  in  the  agreement  was 
to  protect  respondent  from  loss  occurring  un- 
der just  such  circumstances.  It  does  not  ap- 
pear that  the  provision  for  tracing  and  making 
claim  against  the  railrctad  company  for  lost 
cylinders  Is,  when  taken  in  connection  with 
the  entire  agreement,  sufficient  indication  of 
a  contrary  intention  to  nullify  the  effect  of 
the  definite  agreement  to  be  responsible  for 
any  damages  while  in  appellant's  possession. 
This  provision  Is  easily  distinguishable  from 
the  provision  of  the  contract  in  Fairmont 
Coal  Oo.  V.  Jones  &  Adams  Co.,  134  Fed.  711, 
67  C.  O.  A.  265,  dted  by  appellant,  holding 
that  an  agreement  to  be  "responsible"  for 
coal  after  delivery  was  not  a  contract  of  tOf 
Burance. 

[I]  There  is  no  merit  in  the  point  urged  by 
appellant  that  there  was  no  consideration  to 
support  this  obligation.  The  baflment  itself 
Is  a  sufficient  consideration -for  such  an  ob- 
ligation. Commercial  Blec.  Sup.  Oo.  v.  Mis- 
souri Com.  Co.,  supra.  In  addition  to  that, 
In  this  Instance,  the  bailee  was  given  the  use 
of  the  cylinders  for  one  month  without  zeal. 
For  the  foregoing  reasons  the  Judgment  la 
affirmed. 

1     We  concur:     LANGDON,  P.  J.;    BRIT- 
(TAIN,  J. 
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BOYER  V.  CITY  OF  LONG  BEACH. 
(CIv.  3371.) 

(Diatrict  Court  of  Appeal,  First  DiBtrict, 
DiTisioii  2,  California.   May  20,  1920.) 

1.  Appaal  and  error  «=9l34(2)— Order  of  dU- 
■issal  an  appealable  "Una!  Judgment." 

Order,  dismissiiig  as  action  under  Code  CIt. 
Proc.  I  681a,  in  view  of  section  581,  when  en- 
tered upon  the  minutes  of  the  court,  is  a  "final 
jndciDent,"  from  which  an  appeal  may  be  taken. 
[Ed.  Note.— For  other  definitiong,  see  Words 
and  Phrasea,  Firat  and  Second  Seriea,  Final 
Decree  or  Judgment] 

2.  Appeal  and  error  «=9927(2)— Prooeedlngs 
an  hearing  of  motion  to  dismlaa  action  pre- 
anoiad  to  have  been  regular. 

In  the  absence  of  a  record  of  proceedings 
had  <m  hearing  of  motion  to  dismiss  action,  the 
preanmplion  is  that  they  were  regular. 

3.  DIamlasal  and  nonsuit  ®=»8I  (5)— Motion  to 
vaeate  order  dlsnlaalng  notion  held  properly 
denied. 

Where  the  trial  court  had  Jurisdiction  of  the 
sabject-matter  of  the  action,  and  notice  of  sub- 
stitution of  attorneys  was  not  treated  as  an 
appearance  by  either  party  until  long  after 
dismissal  of  the  action,  the  notice  was  not  fol- 
lowed by  demurrer  or  answer,  no  attempt  was 
made  to  bring  the  cause  to  trial,  no  stipula- 
tiona  were  made  on  behalf  of  defendant,  and 
no  concessions  were  gtven  by  plaintiff,  plain- 
tiff's motion  to  vacate  order  dismiaring  the  ao> 
tion  wan  properly  denied. 

Appeal  from  Superior  Court;  Lm  Angles 
County;  Grant  Jackaon,  Judge. 

Action  by  Samuel  G.  Boyer  against  the  City 
of  Long  Beach.  From  an  order  denying  mo- 
ttaa  to  vacate  order  dismiaslng  the  action, 
plaintiff  appeals.    Affirmed. 

J.  W.  Falkner,  of  Los  Angeles,  for  ap- 
pellant. 

James  E.  Eelby,  G.  Hoodenpyl,  and  Chris- 
tain  Hoeppner,  all  of  Los  Angeles,  for  re- 
spondent. 

-  NOUBSB,  J.  This  is  an  appeal  by  plaintiff 
from  an  order  d^iying  Ms  motion  to  vacate 
an  order  dismissing  his  action  against  de- 
fendant, made  under  section  581a,  Code  of 
Civil  procedure,  on  the  ground  that  the  sum- 
mons in  the  action  was  not  served  on  de- 
fendant within  three  years  next  after  the 
commencement  of  the  action,  and'  that  de- 
fendant had  not  appeared  in  said  action. 
The  complaint  waa  filed  on  May  12,  1014. 
Summons  wa.s  not  served  upon  defoidant  at 
any  time.  On  October  4,  1915,  the  mayor  of 
the  defendant  dty  served  on  counsel  for 
plaintiff  a  notice  that  certain  attorneys  had 
been  substituted  by  defendant  for  other  at- 
torneys, and  this  notice  was  filed  with  the 
papers  In  the  case.  Nothing  further  was 
done  until  January  4,  1918,  when  the  attor- , 


{l»l  P.) 

neys  so  substituted  for  the  first  time  appear- 
ed In  the  action  and  moved  a  dismissal  on 
the  grounds  above  stated.  This  motion  was 
granted  on  January  16,  1918,  no  opposition 
being  made  thereto  on  behalf  of  plaintiff. 
Thereafter,  and  on  August  5,  1918,  plaintiff 
filed  a  notice  of  motion  to  vacate  the  order 
of  dismissal  on  the  grounds  that:  (1)  The 
motion  was  made  by  one  who  was  not  an  at- 
torney of  record ;  (2)  that  the  face  of  the  rec- 
ord showed  that  a  general  appearance  had 
been  made  by  defmdant;  and  (3)  that  the 
motion  was  not  supported  by  affidavits  or 
other  evidence.  This  motion  was  denied  by 
the  trial  court,  and  from  that  order  the  ap- 
peal is  taken. 

[1]  An  order  dismissing  an  action  under 
section  681a,  Code  of  Civil  Procedure,  Is,  when 
entered  upon  tlie  minutes  of  the  court,  a 
final  Judgment  tr<»n  which  an  appeal  may 
be  taken.  It  was  so  held  In  Marks  ▼.  Eeoian, 
140  Cal.  83,  73  Pac.  761,  when  the  provisions 
of  this  section  were  contained  In  section  581. 
It  is  true  the  latter  section  also  provided  that 
the  orders  of  dismissal  should  be  entered  In 
the  minutes  of  the  court  and  that  when  so 
entered  they  should  be  effective  for  all  pur- 
poses. This  language  was  not  carried  Into 
sectlcm  581a  when  the  change  was  made,  but 
the  record  here  discloses  that  the  order  was 
entered  in  the  minutes  of  the  court,  and  the 
'effect  of  the  entry  can  be  none  other  than 
that  specified  In  section  681.  When  a  Judg- 
ment or  order  Is  not  void  on  Its  face  because 
the  subject-matter  Is  without  the  Jurisdiction 
of  the  court  reviewing  It,  the  law  provides 
sufficient  methods  to  reverse  or  correct  it 
by  appeal,  by  certiorari,  by  a  suit  to  equity, 
and  by  motion  under  section'  473,  Code  of 
Civil  Procedure.  The  time  within  which  re- 
lief may  be  son^t  by  appeal  or  motion  uu' 
der  section  473  is  limited  by  statute,  the  time 
within  whldi  certiorari  or  a  suit  to  equity 
may  be  Instituted  Is  determtoed  by  the 
equities  of  the  case.  There  Is  no  statutory 
authority  for  a  motion  to  set  aside  a  Judg- 
ment after  the  period  fixed  by  section  473 
has  expired,  at  least  If  such  Judgment  is 
not  void  on  its  face  because  of  want  of  Juris- 
diction of  the  subject-matter.  It  Is  not  nec- 
essary to  discuss  the  remedies  for  relief 
from  the  latter  class  of  Judgments,  because 
this  is  not  such  a  case. 

[2]  The  motion  to  vacate  the  Judgment 
was  made  more  than  six  months  after  its 
entry.  The  first  and  third  grounds  urged 
in  the  motion  cannot  be  considered  because, 
in  the  absence  of  a  record  of  the  proceedings 
had  on  the  heartog  of  the  motion  to  dismiss, 
the  presumption  is  that  they  were  regular. 
The  second  ground  urged — that  the  defend- 
ant had  made  a  general  appearence  to  the 
action  within  the  three-year  period — present- 
ed a  mixed  question  of  law  and  fact  which 
the  trial  court  was  required  to  determtoe  up- 
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on  tbe  hearing  of  the  motion.  If  It  correctly 
determined  that  no  appearance  bad  been 
made — failure  of  service  of  anrnmons  being 
admitted — then  the  order  dismissing  the  ac- 
tion was  proper.  If  tbe  court  was  in  wror, 
pbtlntm  bad  a  plain  remedy  by  appeal. 

[3]  In  any  event,  the  trial  court  certainly 
had  Jurisdiction  of  tbe  subject-matter,  and 
the  Judgment  Is  not  void  on  its  face  for  that 
reason.  It  Is  apparent  that  tbe  notice  of  sub> 
8tltuti<»i  of  attorneys  was  not  treated  as  an 
appearance  by  either  party  until  long  after 
the  action  had  been  dismissed.  The  notice 
was  not  followed  by  demurrer  or  answer,  no 
attempt  was  made  to  bring  the  cause  to  trial, 
no  stipulations  were  made  on  behalf  of  de- 
fendant, and  no  concessions  were  given  by 
plaintiff.  That  the  notice  was  not  Intended 
to  be  an  appearance  is  dear. 

The  trial  coort  properly  denied  the  mo- 
tion to  vacate  the  Judgment,  and  its  order 
1>  therefore  affirmed. 

We  concur:  lANODON^  P.  J.;  BBIT- 
TAJN,  J. 


(47  Cat  App.  608) 

M08LEY  V.  8EELY.    (Civ.  3131.) 

(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  20,  1920.) 

1.  Bills  and  notes  «=>2II  —  Indorsement  by 
payees  rendered  note  transferable  by  deliv- 
ery. 

A  note  payable  to  parties  who  Indorsed  It 
was  like  a  note  payable  to  bearer,  subject  to 
transfer  by  mere  delivery  with  intent  to  pass 
title.  - 

2.  Patents  «s>2l5  —  Evidenoe  held  to  show 
plaintiff's  agreement  to  repurohase  iBventles 
far  whioh  note  was  given. 

Bvidence  htUd  sufficient  to  support  finding 
that  plaintiff  suing  on  a  note  agreed  to  rebuy 
from  defendant  tbe  interest  in  a  camera  im- 
provement for  which  the  note  was  given  at  a 
Uke  price  to  tliat  paid  by  him,  and  that  subse- 
quently defendant  elected  to  sell  back  and  did 
so  sell. 

3.  Appeal  and  error  «s9li70(l)— Error%  not 
resulting  In  miscarriage  of  Justice  not  revers- 
ible. 

Under  Const,  art  6,  |  4V&,  errors  commit- 
ted on  trial  but  not  resulting  in  a  miscarriage 
of  jastice  are  not  reversible. 

Appeal  from  Superior  Conrt,  San  Bernard 
dlno  County;  J.  W.  Cnrtis^  Judge. 

Action  by  L.  J.  Mosley  against  Will  H. 
Seely.  From  judgment  for  defendant,  plaln- 
tifl  appeals.    Affirmed. 

Allistm  &  Dickson,  of  San  Bernardino,  for 
uppeUAat. 

Cecil  H.  Phillips,  of  San  Bernardino,  for 
respondent. 


SHAW,  J.  Action  to  recoree  upon  a  prom- 
issory note  for  $500  made  by  defendant  to 
plaintiff  and  one  H.  K.  Falrall,  In  which,  as 
alleged  In  the  complaint,  Fairall  transferred 
his  Interest  therein  to  plaintiff,  who  was  the 
legal  holder  thereof,  and  all  of  which  re- 
mains unpaid. 

The  answer  not  only  raised  issues  as  to  tbe 
ownership  of  the  note  and  nonpayment  there- 
of, but  alleged  that  the  note  was  in  part  con- 
sideration for  a  transfer  to  him  by  plaintiff 
and  FairaU  of  a  one-third  Interest  In  an  in- 
vention for  the  Improvement  of  cameras,  for 
which  at  the  time  he  paid  $500  in  cash  and 
gave  the  note  in  question;  that  thereafter 
by  mutual  consent  he  reconveyed  the  inter- 
est, whereupon  the  obligation  was  rescinded. 

Further  answering  and  as  a  counterclaim, 
he  alleged  that,  at  the  time  of  the  making  of 
the  note,  plaintiff  and  FalraU  gave  him  a 
written  agreement  that  In  case  he  should  de- 
sire to  sell  the  interest  and  Improvement  In 
cameras  so  transferred  to  him  on  S^tember 
8, 1914,  which  was  the  date  of  the  note,  they 
would  repurchase  the  same  on  or  about  Jan- 
uary 15,  1915,  at  the  price  so  paid  by  him; 
that  thereafter,  to  wit,  on  or  about  January 
14,  1915,  he  elected  to  sell  the  same  back  to 
them  and  so  notified  Falrall  and  plaintiff, 
who  repurdiased  his  Interest  for  the  sum  of 
$1,000,  upon  which  they  paid  the  sum  of  |250. 
leaving  a  balance  dne  and  unpaid  ot  $760,  all 
of  which  allegations  plaintiff  by  answer  de- 
nied. 

[1,'2]  Upon  the  Issues  so  tendered,  the 
court  made  findings  adverse  to  plaintiff  and 
gave  Judgment  thereon  in  favor  of  defend- 
ant, from  which  plaintiff  appeals,  claiming 
the  evidence  is  Insufficient  to  support  certain 
findings.  These  findings  are,  first,  that  plain- 
tiff is  not  the  legal  holder  and  owner  of  the 
promissory  not&  As  appears  from  the  rec- 
ord, the  note  was  made  payable  to  H.  ^. 
Fairall  and  L.  J.  Mosley,  by  both  of  whom 
it  was  indorsed  and,  therefore,  like  a  note 
payable  to  bearer,  snbject  to  transfer  by  mere 
delivery  with  intent  to  pass  tiUe  thereto. 
Meyer  v.  Foster,  147  Cal.  166,  SI  Pac  402; 
Barnes  r.  Orosier,  lOl  Cal  260,  36  Pac.  87S. 
Conceding,  however,  that  this  and  the  fur^ 
ther  finding  that '  the  payees  of  the  note 
agreed  that  they  'Vould  not  transfer  the 
same  are  without  support  of  evidence,  the 
error  could  not  affect  the  Judgment,  since 
the  note  was  not  transferred,  and,  in  our 
opinion,  the  evidence  is  sufficient  to  s]q>port 
the  further  finding,  upon  which  the  Judg- 
ment rests,  to  the  effect  that  plaintiff  agreed 
to  rebuy  from  defendant  the  Interest  in  said 
camera  Improvement  at  a  like  price  to  that 
paid  by  him  therefor,  and  "that  on  or 
about  the  14th  day  of  January,  1915.  defend- 
ant elected  to  sell  and  on  or  about  the  20th 
day  of  May,  1915,  did  sell  his  said  one-third 
Interest  In  said  improvement  In  cameras,  to 
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Mid  plaintiff  And  said  Faijrall,  In  accord- 
ance with  last-mentioned  agreement,  and  on 
or  about  laat-mentloned  date  said  plaintiff 
and  said  Falrall  bought  the  same  back  from 
defendant  in  accordance  with  said  agree- 
ment," which  sale  so  made  by  defendant  to 
plaintiff  and  Falrall  was  by  them  accepted. 
And,  in  this  connection,  the  court,  upon  suf- 
ficient evidence,  further  found  that  plaintiff 
and  Falrall  paid  to  him  the  sum  of  $250, 
which,  together  with  the  promissory  note, 
amounted  to  1750,  thus  leaving  a  balance  due 
him  of  $250,  for  which  he  was  given  Judg- 
mmt  The  evidence  in  support  of  these 
findings  is :  First,  a  writtot  agreement  sign- 
ed by  Falrall  and  Ifosley  whereby  they 
agreed  to  r^mrchase  the  improvement  in 
cameras  from  defendant  at  the  6ame  price 
paid  therefor  by  him ;  and,  second,  testi- 
mony of  Falrall  to  fhe  effect  that,  for  him- 
self and  plaintifT  and  pursuant  to  the  tends 
of  said  agreement,  he  purchased  from  d'> 
ftadant  the  interest  by  them  sold  to  him  in 
said  camera  invention,  and  paid  thereon  the 
■am  of  $250.  This  was  on  Mjay  29,  1915, 
from  which  date,  his  testimony  tends  to 
prove,  they  did  not  regard  defendant  as  hav- 
ing any  Interest  in  the  invention  and  dealt 
with  other  parties  as  to  the  invention,  as- 
suming they  owned  the  whole  thereof.  The 
alleged  insufilciency  of  evidence  to  support 
these  findings  is  based  upon  the  sole  claim 
that  defendant  did  not  execute  a  written  as- 
signment of  transfer  of  his  interest  in  said 
invention  to  plaintiff  and  Falrall;  the  argu- 
ment being  that,  under  section  4898  of  the 
Revised  Statutes  of  the  United  States,  an  in- 
terest in  a  patmt  cannot  be  assigned  except 
by  an  instrument  in  wrltli^,  in  support  of 
whldi  he  also  dtee  several  authorities.  Con- 
ceding tills  to  be  true,  there  is  no  evidence 
that  the  invention  was  patented  or  that  it  was 
even  patentable,  and,  as  said  in  Burr  v.  De 
La  Verxne,  102  N.  X.  416,  7  N.  B.  866,  said 
section  4898  has  reference  solely  to  patents 
or  an  interest  therein.  It  does  not  relate  to 
an  invention  which  has  not  been  and  may 
never  be  patented. 

[S]  The  evidence  <9early  tends  to  prove 
that  plaintiff  and  Falrall,  his  copartner, 
agreed  In  writing  to  repurchase  the  Interest 
sold  by  them  to  defendant  in  case  he  desired 
to  sell;  that  he  did  express  his  desire  to 
resdl,  and  thereupon  Falrall,  with  '  the 
knowledge  of  plaintiff,  .paid  him  $260  to- 
wards the  repurchase^  and,  according  to  his 
testimony  and  that  of  doCendant,  both  re- 
garded the  iBterest  as.b^onging  to  plaintiff 
and  Fidrall,  and  in  subsequent  transactions 
dealt  with  it  as  being  their  own.  We  per- 
ceive no  merit  in  the  errors  pointed  out  by 
aiveUant  Halntiff  and  Falrall  owned  the 
invention.  They  agreed,  at  his  (^tion,  to  buy 
back  the  interest  therein  sold  to  him,  and, 
vipaa  his  exercising   the  option,  paid  him 


$250  on  account  of  sudi  resale,  thus  leaving 
a  balance  due  bim  of  $750,  upon  which  the 
effect  of  the  Judgment  is  to  credit  them  with 
the  $500  note.  Applying  section  4%  of  arti- 
cle 6  of  the  Constitution,  we  cannot  escape 
the  conviction  that,  whatever  errors  were 
committed  in  the  trial,  they  did  not  result 
In  a  miscarriage  of  Justice. 
Tbe  Judgment  is  afilrmed.  ■ 

We  concur:   CONREX,  P.  J.;    JAMES,  J. 


LINELL  V.  QOROON. 


(47  Cal.  App.  »1) 
(CIv.  2839.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  22,  1920.) 

AooovRt  Stated  «=9 19(3)— Evidesoe  held  Insaf* 
flolent  to  support  finding  of  no  aocount  statad. 

Evidence  held  insuffident  to  support  the 
court's  finding  that  there  was  not  an  account 
stated  and  that  the  defendant  had  not  agreed 
to  pay  balance  shown  thereby. 

Appeal  from  Superior  Court,  Riverside 
County;   Hugh  H.  Craig,  Judge; 

Action  by  N.  Il  linell  against  J.  A.  Gor- 
don. Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed. 

Andrew  Johnston,  of  Turlock,  and  Walter 
G.  Davl8(Hi,  of  Riverside,  for  appellant 

Thomas  a  Tager,  of  Los  Angeles,  for  re- 
iq>ondeut. 

CONRBT,  P.  J.  Action  to  recover  money 
due  on  an  account  stated.  From  the  Judg- 
ment entered  in  favor  of  the  defendant  the 
plaintiff  appeals. 

The  only  controversy  which  we  shall  find 
it  necessary  to  determine  arises  upon  appel- 
lant's contention  tliat  the  evidence  is  insuf^ 
fldent  to  Justify  the  finding  of  the  court 
that  there  was  not  an  account  stated  and 
that  the  defendant  did  not  agree  to  pay  the 
balance  shown  by  the  alleged  statement  of 
account  Under  date  May  6,  1914,  the  de- 
fendant sent  to  plaintiff  by  mail  a  state- 
ment of  account  showing  the  result  of  cer- 
tain financial  transactions  in  whidi  the 
plaintiff  and  the  defendant  were  Jointly  inr 
terested,  which  statement  of  account  closed 
as  follow^:  "May  5/14.  By  balance  due  h. 
lilnell,  $1,009.66."  The  statement  was  ac- 
companied by  a  letter  In  which  the  defend- 
ant Informed  the  plaintiff  that  defendant 
had.  traded  40  acres  of  land  of  the  plain- 
tiff, together  with  other  land  of  the  defend- 
ant, and  had  received  a  trust  deed  for 
$21,000  secured  on  an  alfalfa  ranch  near 
Riverside;  that  plaintiff's  land  had  beoi 
put  in  at  $4,(X)0  and  defendant  had  paid  a 
commission  of  5  per  cent  The  letter  doses 
as  follows: 
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"The  tnut  deed  is  drawing  7i%  intereat  and 
no  taxes,  and  the  first  paTment  will  be  Dec. 
1/14,  when  you  will  get  joat  money  and  7'% 
interest  on  it  I  am  very  sorry  that  I  could 
not  get  cash  for  this,  bat  this  is  the  very  best 
offer  that  I  hare  had  since  I  saw  yon,  and  I 
hope  this  will  meet  with  your  approTal.  I 
hare  some  notes  due  in  Aug.,  and  if  I  get  the 
money  on  them  I  will  pay  you  off.  There  will 
be  some  more  small  charges  for  certificate  of 
title  and  escrow  diarges." 

Plaintiff  replied  to  that  letter  under  date 
July  12,  1914,  wherein  be  acknowledged  re- 
ceipt of  defendant's  letter,  and  said: 

"I  am  very  glad  that  yon  succeeded  in  dia- 
posing  of  the  land  at  Thermal  Heists." 

The  defendant,  In  his  answer,  denied  that 
be  rendered  to  the  plaintiff  an  account  stat- 
ed, and  d«iied  that  by  said  account  stated 
there  was  any  amount  found  due  to  ,the 
plaintiff  from  the  defendant.  To  the  contra- 
ry, defendant  alleged  that  on  or  about  Feb- 
mary  14,  1913,  they  entered  Into  a  contract 
in  writing,  set  out  as  Exhibit  A  of  the  an- 
swer. Tliis  contract,  over  plaintiff's  objec- 
tion, was  received  in  evidence.  It  shows 
that  the  defendant  advanced  a  sum  of  money 
to  secure  the  redonption  of  plalntifTs  40 
acres  of  land,  and  the  plaintiff  conveyed  the 
lund  to  the  defendant;  that  the  detendani 
thereupon  agreed  "that  when  said  property 
shall  be  sold,  and  that  at  the  time  of  such 
sale  and  out  of  the  proceeds  of  which  sec- 
ond party  stkall  receive"  certain  spedfled 
moneys  advanced  by  him,  "then  the  balance 
of  the  proceeds  shall  be  divided  equally  be- 
tween both  parties  hereto."  The  account 
rendered  in  May,  1914,  represents  the  out- 
come of  that  transaction  down  to  that  dat& 

Respondent  contends  that  the  evidence 
shows,  not  an  account  stated,  but  only  an 
agreement  under  which  appellant  was  not 
to  receive  any  moneys  from  the  defendant, 
except  out  of  the  proceeds  of  the  sale  of  the 
plalntifTs  property^  It  should  be  conceded 
that  if  the  prop«ly  had  been  ^Id  for  money 
only,  as  contemplated  by  the  agreement  of 
February  14, 1913,  the  defendant  would  have 
toeea  bound  to  i>By  to  plaintiff  only  plaln- 
tifTs share  of  the  net  proceeds  of  such  sale. 
It  appears,  however,  that,  acting  upon  his 
own  resiransibiUty,  he  disposed  of  plaintiff's 
land  In  connection  with  the 'trade  which  he 
made  fOr  the  trust  deed.  His  statement  to 
the  plaintiff,  and  the  report  which  he  made, 
that  "I  have  some  notes  due  In  Aug.,  and  if 
I  get  the  mon^  on  them  I  will  pay  you  off," 


are  inconsistent  with  his  present  theory 
that,  having  traded  for  the  trust  deed,  he 
was  to  pay  the  plaintiff  only  out  of  the  cash 
proceeds  of  the  sale  of  plalntifTs  land.  In 
making  this  statement,  together  with  his 
statement  of  account  showing  "balance  due" 
from  himself  to  Unell  on  May  5,  1914,  he 
offered  a  statement  of  account,  which,  when 
accepted  by  the  plaintiff,  as  It  unqualifiedly 
was  accepted,  constituted  an  account  stated. 
-The  money  was  then  due,  but  the  defendant 
explained  that  he  was  not  prepared  to  pay 
at  that  time. 

Our  conclusion  that  this  was  an  account 
stated  on  which  the  specified  amount  then 
became  due  ie  confirmed  by  the  subsequent 
conduct  of  the  defendant.  Under  date  of 
September  20,  1915,  the  defendant  wrote  to 
the  plaintiff  a  further  statement  of  the  sit- 
uation. Here  he  states  for  the  first  time 
that  the  land  covered  by  the  $21,000  trust 
deed  was  subject  to  a  first  mortgage  of 
$15,000.  He  then  states  that  the  owner  of 
the  land  failed  to  iwy  the  interest  on  the 
first  mortgage;  that  defendant  had  been  re- 
quired to  pay  the  interest,  together  with  tax- 
es and  other  expenses  on  the  land;    that — 

"I  finally  had  to  foreclose  on  the  trust  deed 
and  that  cost  me  $438,  and  now  that  I  have  a 
title  to  it  I  am  trying  to  sell  or  trade  it,  but 
times  are  so  hard  that  I  have  not  much  hopes 
of  doing  either.  Ton  can  rest  assured  that  aa 
soon  as  I  get  any  money  out  of  the  property 
that  I  will  pay  you  with  interest,  bat  it  is  im- 
possible for  me  to  do  anything  now." 

The  promise  to  pay  plaintiff  "with  lnt«^ 
est"  implies  a  debt  due;  for'  if  defendant  was 
to  pay  only  out  of  cash  proceeds  of  the  sale 
of  plaintiff's  land,  he  would  not  he  charge- 
able with  interest  until  sudi  cash  proceeds 
had  been  received.  Moreover,  defendant's 
admission  that  he  foreclosed  on  the  trust 
deed  and  obtained  title  to  the  land  secured 
thereby,  places  him  in  the  same  position  as 
if,  on  foreclosure  of  such  trust  deed,  the 
land  had  been  purchased  by  some  third  per- 
aaa  and  the  purchase  price  paid  over  to  the 
defendant  Fr<wi  the  foregoing  summary 
of  the  evidence  we  conclude  that  the  evi- 
dence is  insufficient  to  support  the  court's 
finding  that  there  was  not  an  account  stat- 
ed and  that  the  defendant  had  not  agreed  to 
pay  the  balance  shown  thereby. 

The  Judgment  Is  reversed. 

We  omcar:  SHAW,  3. ;  JAMES,  J. 
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PRATT  V.    PADGETT. 


HALL  T.  PUENTE  OHi  00.  89 

(Itl P.) 

'     "Where  it  appears  that  a  contract  baa  for 


(Civ.   2954.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  19,  1920.) 

Laadlord  aMI  teaaat  «=929(3)— Landtonl  rent- 
ing hovse  for  aambllng  oanaot  raoover  for  In- 
Jary  to  Its  raiwtatlon. 
One  raiting  a  house,  with  the  intention  of 
both  parties  that  it  be  ased  for  gambling,  could 
not  claim  damages  because  the  reputation  of 
the  house  was  injured  by  such  use;    the  con- 
tract having  for  its  object  Ihe  violation  of  law; 
bnt  the  tenant,  on  landlord's  seizing  apparatus 
in  the  house  to  reimburse  himself  for  damage 
by   reason   of  snch  loss  of  reputation,  could 
recover  the  same. 

Appeal  from  Snperior  Court,  San  Diego 
County ;  W.  A.  Sloane,  Judge. 

Actl<»  by  O.  M.  Pratt  against  3.  M.  Pad- 
gett. Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

B.  Ii.  Johnson,  of  San  Diego,  for  appel- 
lant. 

H.  y.  Richardson,  of  San  Diego,  for  re- 
apondemt. 

SHAW,  3,  From  a  Judgment  for  |266 
entered  In  favor  of  plaintiff,  the  defendant 
has  appealed  upon  'the  Jud^nent  roU. 

The  findings,  in  so  far  as  applicable  to  the 
cauae  of  action  upon  which  the  Judgment  was 
rendered,  are  as  follows:  On  February  28, 
1918,  plaintiff  was  the  owner,  entitled  to 
and  In  possession  of  certain  personal  prop- 
erty consisting  of  tables,  pictures,  stools, 
cuahlons,  water,  and  wine  glasses,  cuspidors, 
a  quantity  of  assorted  liquors,  one  ice  box, 
2,000  chips,  and  a  faro  card  case  and  check 
rack,  of  the  value  of  $265,  all  of  which  de- 
fendant on  said  date  wrmigfully  and  unla'w- 
fully  tfxA  possession  of  and  converted  to 
hJs  own  use.  That  these  findings  fully  sup- 
port the  Judgment  rendered  Is  not  open  to 
the  slightest  question.  It  la  true  that.  In 
response  to  the  allegations  of  a  cross-com- 
plaint filed  by  defendant,  wherein  he  sought 
a  Judgment  against  plaintiff  for  damages  due 
to  the  fa-ct  that  plaintlfl  had  conducted  a 
gambUng  house  In  a  residence  leased  to  him 
by  defendant,  thereby  injuring  the  reputation 
of  the  house,  as  to  which  the  court  found 
that  such  lease  of  said  premises  so  made  by 
defoidant  to  plaintiff  was  with  the  inten- 
tion of  both  parties  that  the  same  should  be 
so  used,  and  h»ioe,  as  held  by  the  court, 
defendant  was  estopped  from  claiming  dam- 
ages by  reason  of  such  ose.  In  other  words, 
as  to  defendant  the  court  applied  the  well- 
recognised  rule  that  no  recovery  can  be  had 
by  either  party  to  a  contract  having  for  its 
object  the  violation  of  law.  As  said  in  Dunn 
V.  Stegonann,  10  Cal.  App.  38,  101  Pac.  25: 


its  object  the  violation  of  law,  the  court  should 
sua  sponte  deny  any  reHef  to  either  party." 

The  lease  of  the  house  for  an  onlawfnl 
purpose,  so  far  as  shown  by  the  findings,  bad 
no  connection  with  defendant's  act  In  wrong- 
fully converting  plaintiff's  property  t»  his 
own  nse,  and  which  presumably  be  toOk 
to  reimburse  himself  for  the  alleged  damage 
sustained.  Vor  aught  that  appears  to  the  con- 
trary, the  property  converted  might  have 
bcMi  elsewhere  than  In  the  building  let  by 
defendant  to  plaintiff,  and  which  was  used 
for  gambling  purposes.  However  this  may  be, 
there  Is  nothing  in  the  findings  which  brings 
the  unlawful  act  of  defendant  within  the 
rule  invoked  by  appellant 

The  Judgment  is  affirmed. 

We  concur:    CONEEY,  P.  J.;   JAMES,  J. 


(«7  Cal.  App.  SU) 
HALL  V.  PUENTE  OIL  CO.  at  aL 
(Civ.  3063.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  20,  1920.) 

1.  Master  and  servant  «=»330(3)  —  Evidence 
held  insufflolent  to  sustain  findings  salesman 
did  not  operate  automobile  on  own  business. 

In  an  action  against  an  oil  company  and 
its  salesman,  who  used  an  automobile,  for  in- 
juries to  a  pedestrian  struck  by  the  car,  evi- 
dence held  insufficient  to  sustain  findings  that 
the  salesman  was  not  operating  the  car  on  his 
own  business,  but  witUn  the  scope  of  his  em- 
l^oyment  by  the  oil  company  at  the  tkn«. 

2.  Master  and  servant  «=>302( I)— Respondeat 
superior  not  Invoked  unless  servant  engaged 
In  employment. 

The  doctrine  of  respondeat  superior  cannot 
be  invoked  unless  at  the  time  of  the  negligent 
act  causing  the  injury  the  servant  was  engaged ' 
in  performing  a  service  for  the  master  or  in- 
cidental thereto. 

3.  Master  and  servant  «=>302(6)— Loan  of  car 
to  salesman  by  company  did  not  render  It 
liable  for  Injuries. 

Where  an  oil  company  lent  to  its  salesman 
for  his  own  use  an  automobile  which  he  used 
in  the  course  of  his  employment,  the  consent 
of  the  company  to  such  personal  use  did  not 
render  it  liable  for  negligent  injuries  to  a  pe- 
destrian. 

4.  Appeal  and  error  «=>tOI  I  (I)— Determina- 
tion of  trial  oourt  on  conflicting  evidence  con- 
clusive. 

Where  the  evidence  on  the  question  of  the 
contributory  negligence  of  plaintiff  injured  by 
defendant's  automobile  presented  a  conflict,  the 
determination  of  the  trial  court  was  conclusive. 
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5.  Compromise  and  kettlement  «=»23(3)— Evi- 
denoe  held  Insufilolent  to  show  settlemeat  of 
claim  for  personal  Injuries. 

In  an  action  against  an  oil  company  and 
its  salesman  for  injuries  from  the  company's 
automobile  driven  by  the  salesman,  evidence 
held  insufficient  to  show  the  making  of  any 
agreement  between  plaintiff  and  the  salesman 
whereby  the  latter  agreed  to  pay  plaintiff  $16 
a  month  for  100  months,  which  plaintiff  agreed 
to  accept  in  full  settlement. 

6.  Frauds,  statute  of  «=>44(l)— Parol  agree- 
ment to  pay  sum  per  month  for  100  months 
not  enforceable. 

Agreement  of  defendant,  who  injured  plain- 
tiff with  an  automobile,  to  pay  plaintiff  $15  a 
month  for  100  months,  not  being  in  writing, 
was  not  enforceable  against  defendant  under 
Civ.  Code,  g  1624,  the  statute  of  frauds. 

Appeal  from  Superior  Conrt,  Los  Angeles 
Connty;  L.  H.  Valentine,  Judge. 

Action  by  John  Hall  against  the  Pdente 
Oil  Company  and  John  J.  Roberts.  From 
judgment  for  plaintiff,  defendants  appeal. 
Reversed  as  to  the  corporate  defendant;  af- 
firmed as  to  the  Individual  defendant 

H.  W.  Kidd  and  Perry  F.  Backus,  both  of 
los  Angeles  (A.  J.  Verheyen,  of  Hollywood, 
of  counsel),  for  appellants. 

Hugh  E.  Macbeth,  of  Los  Angeles,  for  re- 
spondent. 

SHAW,  J,  Defendants  appeal  from  a 
judgment  In  favor  of  plaintiff,  awarded  as 
damages  for  personal  Injuries. 

Roberts  was  employed  by  his  codefend- 
ant,  whose  place  of  business  was  In  Los  An- 
.geles,  as  a  traveling  salesman  of  oil,  and,  in 
the  performance  of  his  duty,  which  required 
him  to  travel  in  Los  Angeles  and  adjoining 
counties,  the  <^  company  provided  him  with 
an  automobile  and  at  all  times  fnmished  the 
oil  and  gasoline  necessary  in  the  operation 
thereof.  His  dally  duties  covered  the  period 
from  8  o'clock  a.  m.  to  6  o'clock  p.  m.  With 
the  consent  of  his  employer,  Roberts  used  a 
garage  at  his  home  in  Alhambra,  wherein 
the  car  was  kept  at  night  and  when  not  In 
use.  In  addition  to  his  use  of  the  car  In 
traveling  back  and  forth  from  his  residence 
to  the  oil  company's  place  of  business  in  Los 
Angeles,  he  had  the  privilege,  when  not  on 
duty  to  hEs  employer,  of  using  it  for  pleasure 
rides  and  purposes  of  his  own.  On  the  day 
of  the  accident  he  returned  from  Orange 
county  to  the  yard  of  the  oil  company  at  ap- 
proximately 5  o'clock  p.  m.;  whereupon,  his 
day's  work  being  at  an  end,  he,  in  his  car, 
£ame  up  town,  in  Los  Angeles,  where,  at 
Fourth  and  Spring  streets,  he  had  an  ap- 
pointment to  meet  a  friend  at  7  o'clodt,  who 
was  to  accompany  blm  to  a  meeting  of  the 
lodge  of  Elks  in  Alhambra.  During  the  time 
betweea  his  arrival  up  town,  at  about  a 
quarter  after  6  o'clock,  and  7  o'dodc,  at 


which  hour  he  met  his  friend,  he  wandered 
around  town,  "loafing  and  taking  a  drink 
here  and  there."  At  7  o'clock  he  left  Fourth 
and  Spring  streets,  Los  Angeles,  for  the 
lodge  rooms  at  Alhambra,  and  at  First  street 
the  automobile  (derated  by  Roberts  collided 
with  plaintiff,  who  was  thereby  Injured. 

Upon  these  facts  the  trial  court  found  that 
It  was  untrue,  as  alleged  in  the  answer  of  de- 
fendant Puente  Oil  Company,  that  John  J. 
Roberts,  at  the  time  of  said  accident,  was 
operating  the  car  on  and  about  a  mission  of 
his  own  and  not  within  the  course  or  scope 
of  his  employment  as  an  employ^  of  said  oil 
company,  or  In  the  performance  of  any  act 
for  or  on  behalf  of  said  oil  company,  and 
also  found  that  "the  defoidant  John  J. 
Roberts,  while  engaged  within  the  general 
scope  of  his  said  employment,  carelessly  and 
negligently  drove  and  operated  the  said  Ford 
automobile,  then  and  there  the  property  of 
the  said  Puente  Oil  Company." 

[1,2]  In  our  opinion,  aEveHanta*  challenge 
to  these  findings,  upon  the  ground  that  ttaey 
are  not  supported  by  the  evidence,  must  be 
sustained.  It  Is  apparent  the  trial  court,  in 
making  the  findings,  deemed  the  facts  suffi- 
cient to  establish  a  case  for  the  application 
of  the  doctrine  of  respondeat  superior;  but 
this  principle  cannot  be  Invoked  unless  at 
the  time  of  the  negligent  act  causing  the  In- 
jury the  servant  was  engaged  in  performing 
a  service  for  the  master  or  Incidental  there- 
to. The  doctrine  rests  upon  the  proposition 
that  In  doing  the  acts  out  of  whldi  the 
negligence  arose  the  servant  was  represent- 
ing the  master  at  the  time  and  engaged  in 
his  business.  As  said  In  Hlggins  v.  Western 
Union  Telegraph  Co.,  156  N.  Y.  75,  -60  N.  Bl 
500,  66  Am.  St.  Rep.  537: 

"Beyond  the  scope  of  his  employment  the 
servant  is  as  much  a  stranger  to  his  master  as 
any  third  person.  *  *  •  And  if  the  servant 
step  aside  from  his  master's  business,  for  how- 
ever short  a  time,  to  do  an  act  not  connected 
with  such  business,  the  relation  of  master  and 
servant  is  for  the  time  snspended,  and  an  act 
of  the  servant  during  such  interval  is  not  to  be 
attributed  to  the  master." 

"The  teat,"  says  the  court  in  Chamberlain  v. 
California  Edison  Co.,  167  CaL  600,  140  Pac 
25,  "is,  whether  the  act  was  done  in  the  pros- 
ecution of  the  business  in  which  the  servant 
was  employed  to  assist." 

To  the  same  effect  see  Gousse  t.  Lowe, 
183  Pac.  295 ;  Brown  r.  Chevrolet  Motor  Co., 
179  Pac.  697 ;  Stephenson  v.  Southern  Pacific 
Co.,  93  Cal.  658,  29  Paa  234,  15  L.  B.  A.  475. 
27  Am.  St  Rep.  228. 

Clearly  Roberts  was  not  engaged  in  the 
performance  of  any  duty  which  he  owed  to 
his  employer.  Since  the  garage  in  which  he 
was  accustomed  to  keep  the  automobile  was 
at  his  borne,  the  taking  of  the  car  from  his 
plaoe  of  employment  to  such  garage  would 
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bare  been  an  act  within  tbe  scope  of  hla  em- 
ptoyment  Blordan  t.  Gas  Consumers'  Ass'n., 
4  Gal.  App.  639,  88  Pac.  800.  The  evidence, 
hoveTer,  shoire  that  he  was  not  operating 
the  car  with  a  view  of  reaching  such  destina- 
tion: and,  while  the  testimony  shows  that 
he  might  have  accepted  an  order  for  the  de- 
Uyery  of  oil  by  his  empoyer  at  any  time  or 
place,  be  owed  no  duty  to  his  employer  so  to 
do  and  was  not  seeking  such  sales  and  did 
not  talce  any  orders  on  the  day  of  the  acci- 
dent after  5  o'clock,  when  his  duties  to  his 
onployer  ended  for  the  day.  Neither,  in  our 
opinion,  djoes  the  fact  that  tbe  employer  eap- 
Idled  the  gasoline  and  oil  required  in  the 
operation  of  the  car  afCect  the  question  in 
ttte  slightest  degree.  After  5  o'clock  p.  m.  on 
tbe  day  of  the  accident  his  time  was  his 
own  to  use  as  he  pleased,  and  he  likewise, 
with  the  consent  of  his  employer,  had  the  use 
of  the  car  for  his  own  purposes,  and  when 
the  injury  to  plaintltT  occurred  he  was  en- 
gaged In  a  mission  the  purpose  of  whidt  was 
his  own  pleasure,  and  which  could  have  no 
ponible  connection  with  the  duties  which  he 
owed  to  his  employer,  any  more  than  if  he 
bad  taken  the  car  on  a  holiday  or  Sunday 
for  a  pleasure  ride  for  himself  and  family 
or  upon  a  fishing  trip. 

[3]  Respondent  lays  much  stress  upon  the 
fkct  that  the  use  of  the  car  by  Roberts  for 
his  own  purposes  was  with  the  consent  of  the 
Puente  Oil  Company,  his  employer.  At  most, 
this  was  a  mere  lending  of  the  car  to  bim 
for  hla  own  use,  as  to  whldi,  says  the  court 
in  Brown  t.  (Chevrolet  Motor  C3o.,  supra,  "It 
is  uniformly  held  that  tbe  owner  is  not  re- 
sp<»slble  for  injuries  resulting  from  the  neg- 
Ugence  of  a  driver  whose  only  relation  to 
tibe  owner  Is  that  of  borrower,"  in  sut^ort 
of  which  the  oourt  cites  Berry  on  Automo- 
Ules,  i  684,  Hartley  t.  Miller,  166  MiCh.  116, 
130  N.  W.  336,  33  li.  R.  A.  (N.  S.)  81,  and 
S^ler  T.  Gallister,  167  Gal.  877,  ISO  Pac. 
819,  61  !<.  R.  A.  (N.  S.)  772.  We  are  unable 
to  draw  any  distinction  between  a  case 
where  the  use  of  the  car  by  a  servant  for  his 
own  purpose  Is  without  the  master's  con- 
sent and  that  where  sudi  use  is  permissive. 
Carried  to  its  logical  conclusion,  the  oonten- 
tioD  of  respondent,  which  was  adopted  by  the 
trial  court,  would  render  tbe  owner  of  a 
Bhotgan  liable  for  tbe  act  of  one  to  whom 
be  had  loaned  It  for  uae  on  a  hunting  trip 
and  due  to  whose  negligent  use  thereof  be 
bad  abot  another.    Our  conclnsion,  therefore, 


is  that  the  findings  of  whldi  appellants  com> 
plain  are  not  supported  by  the  evidence. 

[4]  Appellants  also  predicate  error  upon . 
the  Insufllciency  of  evidence  to  support  the 
finding  whereby  the  Injury  to  plaintiff  was 
by  the  court  attributed  to  the  negligence  of 
Roberts,  and  exonerating  plaintiff  from  con- 
tributory negligence.  An  examination  of 
tbe  record  discloses  no  merit  in  this  con- 
tention. At  most,  the  evidence  presents  a. 
conflict  from  which,  and  the  drcumstances 
shown  to  exist,  differoit  Inferences  might  be 
deduced,  and  hence  the  determination  of  the 
trial  court  thereon  must  be  deemed  condu- 
sive.  Ndtber  is  there  the  slightest  merit  In 
the  contention  that  the  finding  as  to  the  ex- 
tent of  plaintiff's  injury,  is  without  support, 

[t]  Both  defendants  alleged  the  making  of 
an  agreement  between  plaintiff  and  Roberts- 
whereby  the  latter  agreed  to  pay  him  |16  per 
month  for  a  period  of  100  tnthiihs,  wWdh 
plaintiff  agreed  to  accept  in  full  settlement 
of  his  damages,  which  allegation  the  court 
found  to  be  untrue,  but  allowed  upon  the 
Judgment  rendered  tbe  sum  of  $60,  whldi  de- 
fendant had  paid  to  another  for  plaintiff's 
benefit  There  is  nothing  in  the  evidence  ' 
upon  which  to  base  a  finding  other  than  that 
made.  It  appears  from  the  evidence  that 
plaintiff  was  not  a  party  to  any  agreement 
touching  the  matter,  but  that  in  some  crim- 
inal proceeding  growing  out  of  Roberts'  neg- 
ligent act  Judge  Craig,  before  whom  he  ap^ 
peared,  told  defendant  that  he  would  have  to 
make  some  reparation  for  tbe  Injury  sus- 
tained by  plalnUff,  and  left  the  matter  In  the 
hands  of  the  probation  oflBcer  of  the  oourt 
who,  upon  consulting  Roberts  and  his  wife 
and  going  over  his  inomne  and  bis  domestic 
expenses,  concluded  that  he  could  pay  plain- 
tiff $15  a  month,  which  sum,  It  seems,  de- 
fendant paid  for  -four  months. 

[6]  There  was  no  writing  executed  between 
plaintiff  and  Roberts  evidencing  sa<^  agree- 
ment, and,  since  the  same  was  to  cover  a 
period  of  100  months.  It  was  not  in  the  ab- 
sence of  such  writing,  enforceable  against 
Roberts.  Section  1624.  Glv.  Code.  In  addi- 
tion to  all  of  this,  the  evidence  touching  the 
question  is  too  vague  and  uncertain  upon 
which  to  base  a  contract  of  such  character. 

As  to  the  defendant  Puente  Oil  Company^^ 
the  Judgmmt  is  reversed;  and  as  to  tbe  de- 
fendant John  J.  Rol)erts,  It  is  affirmed. 

We  concur:    OONRBZ,  P.  J.;  JAMBS,  J. 
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BAILIFF  V.  HILDEBRANDT.     (CIV.  2049.) 

(ZMstrict  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   May  19,.  1920.> 

1.  Judgment  «=>  1 6 1— Application  to  set  aside 
default  must  be  aooompanled  with  copy  of 
answer. 

An  application,  under  Code  Civ.  Proc.  i  473, 
as  amended  in  1917  (St  1917,  p.  242),  to  set 
adde  a  default  apon  the  ground  of  mistake,  in- 
advertence, and  excusable  nei^ect,  mast  be  ac- 
companied with  a  copy  of  the  answer  or  other 
pleading  proposed  to  be  filed,  and  it  was  not 
•niBcient  that,  prior  to  default,  the  defendant 
bad  ffled  a  demurrer;  such  demurrer  having 
been  overruled,  and  defendant  having  been 
given  time  to  answer  and  having  failed  to  do  so. 

2.  Appeal  and  error  «=>938(4)— Not  presum- 
ed that  defendant  flled  answer  with  appllca- 
tian  to  sat  aside  default. 

Where  certificate  of  Jndge  to  bill  of  excep- 
tions stated  that  it  "contains  the  statement  of 
all  papers  and  evidence  used  in  the  above  enti- 
tled matter,"  and  a  stipulation  of  attorneys 
was  "that  the  foregoing  bill  of  exceptions 
,  contains  a  tme  and  correct  statement  of  all  the 
evidence  introduced,  etc.,"  it  will  not  be  pre- 
sumed in  support  of  an  order  of  the  court  set- 
ting aside  the  default  that  defendant  filed  an 
answer  with  his  application  to  set  aside  such 
default  as  required  by  Code  (Sv.  Proc.  |  473, 
as  amended  by  St.  1917,  p.  242,  assuming  that 
it  is  necessary  that  bill  of  exceptions  affirma- 
tively show  that  no  other  evidence  was  offer- 
ed than  that  stated  in  the  bill,  and  that,  in  ab- 
sence of  such  showing,  it  would  be  presumed 
that  an  answer  waa  filed. 

Appeal  from  Suparl6r  Goort,  SoDCMna  Conn- 
ty;  Tboa.  O.  Denny,  Judge. 

Action  by  J.  D.  Bailiff  against  A.  M.  Hil- 
debrandt  Judgment  lor  plaintitC.  From  an 
order  netting  aside  defendant's  default  and 
the  Judgment,  plaintiff  appeals.     Reveised. 

Hiram  E.  Caaey,  Ij.  R.  Lambert,  and  Caaey 
&  Lambert,  all  of  Santa  Rosa,  for  appellant 

W.  F.  Cowan,  of  Sapta  Rosa,  for  reapond- 
&it 

NICOL,  Presiding  Judge  pro  tern.  This  la 
an  appeal  by  plaintiff  from  an  order  vacat- 
Inc  and  setting  aside  tbe  default  of  defend- 
ant and  the  Judgment  entered  thereon  against 
the  said  defendant 

*  The  motion  to  set  aside  the  detShlt  and 
Judgment  was  one  under  section  473  of  the 
Code  of  CivU  Procedure  and  in  substance 
was  made  upon  the  ground  of  mistake,  inad- 
Tertence,  and  excusable  neglect  The  defend- 
ant's demurrer  to  the  con^)laint  was  over- 
ruled by  the  court  <«  December  9,  1918,  and 
by  the  order  he  was  given  10  days  within 
which  to  answer.  On  December  26,  1918, 
the  defendant  not  having  answered  In  com- 
pliance with  the  said  order,  his  default  was 


entered,  and  on  the  same  day  judgment  was 
duly  entered  for  the  amount  prayed  for  in 
the  complaint  together  with  costs;  execu- 
tion was  issued  and  levied  upon  moneys  be- 
longing to  the  defendant,  and  tbe  Judgment 
by  virtue  thereof  was  fully  paid  and  satis- 
fled  on  the  26th  day  of  December,  1918.  On 
June  2,  1919,  defendant  flled  his  notice  of 
motion  to  set  aside  the  said  default  and  Judg- 
ment. The  motion  came  on  for  hearing  be- 
fore the  court  on  Jane  16,  1919,  and  was  on 
said  day  by  the  court  granted. 

[1]  The  notice  of  motion  stated  that  it 
would  "be  made  and  based  upon  all  the  rec- 
ords, papers  and  flies  and  proceedings  in  this 
action,  and  upon  this  notice  and  the  affidavit 
of  defendant  and  of  W.  F.  Cowan  which  Is 
served  and  flled  herewith,  and  upon  such 
oral  and  documentary  evidence  as  may  be 
offered.  •  •  • "  No  copy  of  any  answer, 
or  other  pleading  proposed  to  be  flled,  ac- 
companied said  notice  of  motion.  Section 
473,  Code  of  Civil  Procedure,  as  amended  in 
1917  (Stats.  1917,  p.  242).  provides  that  an 
application  like  the  one  in  tbe  case  at  bar 
"must  b«  accompanied  with  a  copy  of  the 
answer,  or  other  pleading  proposed  to  ba 
filed  therein,  otherwise  said  application  shall 
not  be  granted."  The  Supreme  Court,  in 
speaking  of  this  amendment  in  the  case  of 
Los  Angeles  (bounty  r.  Lewis,  179  Cal.  396, 
177  Pac.  154,  said: 

"The  plain  object  of  the  provision  waa  sim- 
ply to  require  the  delinquent  party  seeking 
leave  to  contest  on  the  merits,  to  show  his  good 
faith  and  readiness  to  at  once  file  his  answer 
in  the  event  that  leave  Is  granted  by  producing 
a  copy  of  the  proposed  answer  for  the  inspec- 
tion of  his  adversary  and  the  court.  Substan- 
tial compliance  with  the  provision  of  course  re- 
quires such  production  in  connection  wUb  the 
application  for  relief." 

In  this  case  of  Lots  Angeles  County  t. 
Lewis,  no  copy  of  the  answer  was  served 
with  the  notice  of  motion  to  set  adde  the  de- 
fault, but  the  defendant  two  days  befora 
the  giving  of  the  notice  of  motion  offered 
his  proposed  answo'  for  filing  and  left  tbe 
same  in  the  custody  of  the  clerk  and  served 
the  same  by  delivery  of  a  copy  on  the  ad- 
verse party.  The  notice  of  motion  stated 
that  this  was  the  answer  that  the  defendant 
desired  to  flle  and  that  the  motion  would  be 
based  in  part  on  the  same  and  the  affidavit 
of  the  defendant,  a  copy  of  which  was  served 
with  the  notice  of  motion,  showed  that  the 
answer  that  the  defendant  desired  to  be  filed 
was  the  one  which  the  defendant  had  offered 
for  filing  and  which  had  remained  in  the  cus- 
tody of  tbe  derk.  The  Supreme  Ckiurt  held 
that  this  was  a  compliance  with  the  said 
amendment,  and  that — 

"The  provision  of  section  473,  Code  of  CSvil 
Procedure,  here  involved,  like  the  remainder  of 
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tite  Mctlon,  nmat  b«  llb«rmn7'coiistrned  with  a 
view  to  substantial  Justice,  and  we  are  of  the 
oirinlon  that  it  mast  be  held  that,  in  view  of 
the  fatrts  stated,  the  application  for  relief  was 
'aocompanied'  with  a  copy  of  the  answer  pro- 
posed to  be  ffled." 

In  the  case  at  bar,  as  before  stated,  no 
copj  of  any  answer,  or  other  pleading  pro- 
posed to  be  filed,  accompanied  defendant's 
notice  of  motion,  nor  does  the  record  any- 
where show  that  any  answer,  or  other  plead- 
ing, was  served  up<m  the  plaintiff  or  offered 
to  the  clerk  for  filing.  There  was  no  compli- 
ance made  by  defendant  with  the  said  proTl- 


[2]  The  respondent  argues  that  the  record 
or  bill  of  ^ceptions  must  afflrmatlTely  show 
that  no  other  erldenoe  was  offered  than  that 
stated  In  the  bill  of  exceptions,  and  that  in 
the  absence  of  such  showing  it  will  be  pre- 
sumed in  support  of  the  order  of  the  court 
that  an  answer  was  filed.  Conceding  that 
respondent's  argument  in  tUs  respect  Is 
somid,  nevertheless  we  are  of  the  opinion 
that  the  record  In  this  case  sufficiently  shows 
that  no  other  evidence  was  offered  on  this 
motion  than  that  which  is  contained  In  the 
bin  of  exceptions.  The  certificate  of  the 
Judge  to  the  bill  of  exceptions  states  that  it 
"contains  the  statement  of  all  papers  and 
evidence  used  In  the  above^ntltled  matter," 
and  the  stipulation  of  the  attorneys  is: 

"That  the  foregoing  bill  of  ezcepttons  con- 
tains a  true  and  correct  statement  of  all  the 
evidence  introduced  and  of  all  of  the  proceed- 
ings had  upon  the  hearing  of  the  above-entitled 
motioii." 

It  follows  that  the  order  appealed  from 
dioald  be  reversed,  and  it  is  so  ordered. 

We  concur :   HABT,  X ;  BUKNBIT,  J. 


(/a  Cal.  App.  MS> 

KOEHL  St  ax.  V.  CARPENTER  St  aL 
(Civ.  3367.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2.  California.  May  21,  1020.  Hear- 
ing Denied  by  Supreme  C!oart  July  19,  1920.) 

1.  Musielpal  oorporatiost  «s»706(S)-^llght- 
■sg  passenger  held  not  sbswn  ts  be  negligent 
ar  to  passing  aatomoMle. 

In  an  action  against  an  automobile  owner 
for  death  of  one  alighting  from  a  street  car, 
evidence  held  sufficient  to  sustain  finding  that 
decedent  was  not  guilty  of  contributory  negli- 
gence. 

2.  Appeal  aad  error  «=»IOIO( I)— Finding  sus- 
tained by  nvldano*  sot  disturbed. 

Where  there  was  sufficient  evidence  to 
sustain  the  finding  of  the  trial  court,  it  will 
not  be  disturbed  on  appeal. 


3.  Munloipal  oorperatlens  «=970S(I0)>-Pad«s- 
trians  not  under  positive  duty  to  stop,  look, 
and  listen. 

There  is  no  positive  duty  on  the  part  of  pe- 

destriana  about  to  cross  a  street  to  stop,  look, 
and  listen,  and  the  question  of  negligence  of 
such  a  pedestrian  must  be  examined  in  the 
light  of  all  the  attending  drcnmstances,  one 
of  which  may  b<  knowledge  of  existence  of 
statute,  or  ordinance,  prescribing  fixed  regula- 
tions for  observance  by  automobile  drivers. 

4.  Municipal  oorporatlons  «=9705 (4)  —  Moter- 
ists  should  not  trail  street  oars  so  dosely 
they  cannot  stop. 

In  view  of  the  obvious  danger  in  an  auto- 
mobile passing  a  street  car  when  it  stops  for 
accommodation  of  passengers,  motorists  should 
neither  trail  cars  so  closely  that  they  cannot 
comply  with  city  ordinance  requiring  that  they 
stop,  nor  attempt  to  pass  a  car  at  a  regular 
stopping  point  until  they  are  sure  it  will  not 
stop. 

5.  Appsal  and  error  «s»l004(l)— Ne  revsrtal 
for  amount  of  reoovary  for  death  unless  eon-- 
science  Is  shocked. 

The  amount  of  damages  to  be  awarded  for 
a  death  is  a  matter  peculiarly  within  the  prov- 
ince of  the  trial  court,  and  its  action  will  not  be 
disturbed  unless  the  amount  is  so  dispropor- 
tionate to  the  Injury  as  to  shock  the  conscience 
at  first  glance. 

6.  Death  «=»77— Evidence  held  to  support  ai- 
lowanoe  for  funeral  expenses. 

Allegation  of  parents'  complaint  for  death 
of  daughter  that  funwal  expenses  had  been 
incurred  held  sufficient  to  support  finding  that 
plaintiffs  had  been  damaged  to  the  amount  of 
$1,000,  including  funeral  expenses  of  $272,60, 
though  the  undertaker's  bill  was  made  out  to 
the  brother  of  the  girl,  colloquy  between  coun- 
sel regarding  funeral  expenses  being  sufficient 
to  support  implied  finding  expense  was  incur- 
red by  parents. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Paul  McCormlck,  Judge. 

Action  by  John  W.  Eodil  and  Mary  Koehl, 
his  wife,  against  Adolpb  D.  Carpenter  and 
Julia  L.  Carpenter.  From  Judgment  for 
plaintiffs,  defendants  appeal.    Affirmed. 

E.  B.  Drake,  of  Los  Angeles,  for  appellants. 
G.  C.  De  Garmo.  of  Los  Angeles,  for  re- 
spondents. 

BRITTAIN,  J.  The  defendants,  sued  as 
husband  and  wife,  by  the  parents  as  heirs  of 
Mae  C.  Koehl,  who  died  as  the  result  of  her 
being  struck  by  an  automobile  driven  by  Mrs. 
Carpenter,  appeal  tvom  a  Judgment  for  $1,000, 
rendered  by  the  trial  court  sitting  without 
a  Jury.  The  appellants  rely  on  three  grounds 
which  wUl  be  disposed  of  in  the  order  of 
their  presentation,  after  the  following  atate- 
vaeat  of  facts  shown  by  the  record: 

Mae  Koehl  was  between  21  and  22  years  of 
age.    She  had  previously  been  employed  as  a 
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cashier  In  a  bastness  concern  In  Los  Angelea 
She  was  out  of  employment  for  about  a 
month,  daring  which  time  she  remained  at 
home,  helping  with  the  household  duties. 
She  then  went  to  work  as  an  assistant  book- 
keeper in  the  oflSce  of  her  father,  who,  with" 
his  son,  was  engaged  in  the  manufacturing 
business.  She  had  been  so  occupied  about  a 
month,  and  was  acquainted  with  the  streets 
In  Los  Angeles  and  with  the  particular  cross- 
ing, near  her  place  of  business,  where  the  ac- 
cident occurred. 

At  the  time  of  the  accident,  in  November, 
1917,  there  was,  and  had  been  from  some  time 
tn  1914,  an  ordinance  of  the  city  of  Los  An- 
geles which  proTlded  that  It  should  be  unlaw- 
ful for  the  driver  of  any  vehicle,  "upon  ovw- 
taklng  any  street  or  interurban  railway  car 
which  has  stopped  for  the  purpose  of  dis- 
charging or  taking  on  any  passengers,  to  fall, 
neglect  or  refuse  to  stop  such  vehicle  at  least 
ten  feet  to  the  rear  of  such  •  •  •  car  and 
to  keep  such  vehicle  standtog  where  so  stop- 
t)ed  until  such  pasengers  or  intending  passen- 
gers have  safely  alighted  from  or  boarded 
said  •  •  *  car,  or  until  such  *  •  • 
car  shall  have  started." 

About  noon  on  November  27,  1917,  Mae 
Eoehl  was  a  passenger  on  a  street  car  running 
west  on  Seventh  street,  and  told  the  conductor 
to  stop  the  car  at  Anderson  street  The  car 
stopped  on  the  east  aide  of  Anderson  street  at 
the  comer  and  she  alighted,  starting  to  walk 
diagonally  in  a  nortliwesterly  direction  to- 
ward the  sidewalk  at  the  comer  of  Seventh 
and  Anderson  streets.  The  conductor  heard 
a  scream,  and  the  car,  which  had  started 
and  had  gone  a  few  feet,  again  stopped.  The 
conductor  saw  her  reach  a  point  3  or  4  feet 
from  the  curb  line  when  she  was  struck. 

Mrs.  Carpent»  was  driving  her  motor  west 
on  Seventh  street,  trailing  the  street  car,  anrf 
had  be«i  following  it  for  several  blocks.  At 
the  time  of  the  accident,  she  testified  she  was 
moving  at  the  rate  of  about  10  miles  per  hour. 
She  did  not  8t<^  the  automobile,  nor  did  she 
sound  any  warning  as  Bibe  approached  the 
crossing.  She  testified  that  she  thought  the 
car  was  slowing  down  for  the  crossing,  that 
when  she  saw  Miss  Koehl  in  the  act  of  alight- 
ing she  screamed,  and,  being  afraid  that  the 
brdkes  would  not  bold,  she  turned  the  ma- 
chine sharply  to  the  right  to  avoid  the  im- 
pending collision.  She  did  not  run  it  Into  the 
sidewalk,  but  turned  it  so  that  it  continued 
its  course  westerly  near  the  curb.  She  testi- 
fied that  the  brakes  were  In  good  order,  and 
that  at  the  rate  al;  which  she  was  traveling 
she  could  have  stopped  the  car  in  about  5 
feet  The  street  car  had  been  ranning  at 
about  6  or  8  miles  an  hour,  and  as  it  reached' 
Anderson  street  Mrs.  Carpenter  turned  from 
immediately  behind  It  to  the  north  side  to 
pass  dt  while  crossing  Anderson  street  She 
teitifted  she  had'  put  on  the  foot  brake,  but 
when  she  struck  Miss  EU>^1  she  lost  control 


of  herself,  and  did  not  know  wbat  happened. 
When  she  first  saw  Miss  Koehl  she  was  10  or 
15  feet  away.  Miss  Koehl  was  struck  when 
she  was  near  the  curb  line. of  Anderson  street 
and  her  body  was  carried  nearly  to  the  mid- 
dle of  the  street  the  automobile  nmnlng  over 
her  and  for  10  to  15  feet  beyond. 

During  the  trial  the<  plaintiffs'  attorney 
said:  "Here  is  a  list  of  the  costs  of  burial, 
subject  to  your  objections  as  to  some  items." 
The  attorney  for  the  ai^ellanta  rolled: 
"Yes,  Bresee  Brothers  have  put  it  in.  I  sup- 
pose we  have  to  pay  these  things  wta^n  we 
die.  I  will  not-  raise  any  question  about  it" 
The  document  was  marked  Plaintiffs'  .Exhibit 
8,  and  was  in  the  form  of  a  receipted  bill  of 
Bresee  Brothers,  undertakers,  for  $272.60, 
funeral  expenses  of  Mary  Koehl.  It  was 
made  out  to  Albert  Koehl,  a  brother  of  Miss 
KodiL 

[1-S]  The  appellants  argrne  that  Miss  Koehl 
was  guilty  of  contributory  negUg^ice,  This 
court  cannot  so  determine  as  a  matter  of  law 
in  view  of  all  the  circumstances.  Gonsldered 
as  a  question  of  fact  it  was  determined  by  the 
trial  court  adversely  to  the  app^ants.  There 
was  sufficient  evidence  to  sustain  its  finding. 
In  such  a  case  that  finding  will  not  he  dis- 
txurhed  on  appeaL  The  rules  of  law  concern- 
ing the  respective  rights  and  obligations  of 
persons  using  the  public  streets  recently  re- 
ceived lengthy  consideration  by  the  Supreme 
Court  It  was  there  held  that  there  is  no 
positive  duty  on  the  part  of  pedestrians  about 
to  cross  a  street  to  stop,  look,  and  listen,  and 
that  the  question  of  negligence,  under  the 
usual  rule  of  ordinary  care  that  devolved  up- 
on foot  travelers,  must  be  examined  in  the 
light  of  all  the  attending  circumstances,  one 
of  which  may  be  knowledge  of  the  existence 
of  a  statute  or  an  ordinance  prescribing  fixed 
regulations  for  observance  by  automobile 
drivers.    Mann  v.  Scott  (Sup.)  182  Pac.  281. 

[4]  It  is  argued  that  the  ordinance  was 
only  operative  against  those  automobile  driv- 
ers who  are  so  far  back  of  a  street  car  as  to 
be  able  to  stop  10  feet  In  the  rear  of  the  street 
car  when  it  stops  for  the  purpose  of  taking 
on  or  discharging  passengers.  There  are  two 
answers  to  this  contention.  Cars  ordinarily 
stop  for  those  purposes  at  street  comers.  In 
view  of  the  obvious  danger  of  passing  cars 
whoi  they  do  stop  for  the  accommodation  of 
passengers,  it  behooves  motorists  neither  to 
trail  cars  so  closely  that  they  cannot  comply 
with  the  ordinance,  nor  to  attempt  as  Mrs. 
Carpenter  did,  to  pass  a  car  at  a  regular  stop- 
ping point  until  they  are  sure  that  there  will 
be  no  stop.  Further,  the  court  is  of  the  opin- 
ion, that  regardless  of  the  provisions  of  the 
ordinance,  there  is  ample  evidmce  to  sustain 
the  Judgment 

[I]  It  is  next  contended  that  the  damages 
are  excessive,  but  the  amount  of  damages  is 
a  matter  peculiarly  wlthto  the  province  of 
the  trial  cour^  and  its  action  will  not  be  dls- 
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tnrbed  unless  the  amount  la  so  dispropor- 
tl(»iate  to  the  Injury  as  at  first  glance  to 
shock  tbe  conscience.  Tbls  does  not  appear 
to  be  the  case  In  the  present  instance.  Mar- 
tin T.  Shea    (Sup.)  187  Pac.  23. 

[S]  Lastly  It  Is  contended  that  the  damages 
Bhould  not  have  inclnded  the  amount  i>aid  to 
the  undertaker,  because  the  bill  was  not  paid 
by  either  of  the  plaintiffs.  The  allegation  of 
the  complaint  was  that  these  expenses  had 
been  incurred.  Tbls  was  sufficient  to  support 
the  finding  that  the  plaintiffs  had  been  dam- 
aged to  the  amount  of  fl,000,  including  fu- 
neral expenses  of  $272.50.  The  colloquy  be- 
tween counsel  at  the  trial  regarding  tbe  fu- 
neral expenses  la  sufficient  to  support  tbe  Im- 
plied finding  that  though  the  bill  was  made 
out  to  tbe  brother  of  Miss  Koehl,  the  expense 
was  incurred  by  her  parents,  the  plaintiffs. 
If  timely  objection  had  been  made,  the  plain- 
tiffs might  have  supplied  the  mlsislng  prool 
After  the  statement  of  oounsel  for  the  appel- 
lants that  he  would  not  raise  any  objection 
about  It,  referring  to  the  list  of  costs  of  buri- 
al, that  objection  will  not  be  seriously  conoid- 
caedhere. 

The  Judgment  Is  affirmed. 

We  concur:  LANODON,  P.  JT. ;  NOURSB,X 


in  CaL  App.  6fi0) 

FERRARIS  V.  SOUTHERN  PAC.  CO.  et  al. 
(Civ.  2778.) 

(District  Ooiirt  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  19,  1920.) 

1.  Evldenoe  «=»i3--W«n  rsoognlzed  that  oold 
tor  short  time  will  net  damsfle  fruit. 

It  is  a  well-recognized  fact  that  fruit  for  a 
short  time  will  stand  a  low  degree  of  tempera; 
tore  without  damage,  when  under  a  tempera- 
tore  several  degrees  higher,  but  prevailing  for 
a  longer  time,  damage  will  result  from  the 
cold. 

2.  Canfsrs  «=:>  1 34— Finding  that  fmlt  was 
daMSflod  by  sold  threugb  oarrlsr's  aegUgenoe 
sustained. 

In  an  action  against  a  carrier  for  damage 
to  fmit  by  cold,  evidence  held  to  justify  find- 
big  that  the  damage  resulted  from  negligence 
ef  the  defendant  in  leaving  a  door  open  at 
destination  all  night,  and  not  from  cold  weath- 
er, encountered  for  a  short  time  en  route. 

^peal  from  Superior  Court,  hem  Angeles 
County ;   Louis  W.  Myers,  Judge. 

Action  by  Peter  Ferraris  against  the 
Southern  Padflc  Company  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peaL    Affirmed. 

Henry  T.  Gage,  W.  L  Gilbert,  and  Floyd 
8.  Slak,  all  of  Loe  Angeles,  for  appellaats. 

Fred«ick  R.  Lev«e  and  W.  R.  Law,  both  of 
lios  Angeles,  for  respondent 


SHAW,  J.  Action  to  recover  damages  al-; 
leged  to  have  been  sustained  by  plaintiff  on 
account  of  defendants'  negligence  in  trans- 
porting a  car  of  bananas  from  New  Orleans 
to  Los  Angeles.  Judgment  went  for  plain- 
tiff, from  which  defendants  appeal,  claiming 
the  evidence  ts  insufficient  to  justify  the 
finding  of  the  court  to  the  effect  that  the 
deterioration  of  the  fruit,  delivered  to  de- 
fendants at  New  Orleans  In  good  condition, 
was  due  to  the  failure  of  defendants  to  keep 
the  same  under  proper  refrigeration. 

Testimony  received  on  the  part  of  plain- 
tiff was  to  the  effect  that  in  shipping  bana- 
nas in  carload  lots  it  is  necessary  to  place 
them  in  charge  of  a  messenger,  as  was  done 
in  this  Instance,  whose  duty  it  Is  to  main- 
tain a  temperature  Inside  the  car  of  68  or  60 
degrees,  which  Is  done  by  the  opening  and 
closing  of  plugs  and  vents,  d^;>ending  upon 
the  outside  temperature,  which  varies  along 
tbe  route  of  traveL  The  testimony  also 
tends  to  show  that  the  messenger  in  charge 
of  the  car  properly  looked  after  the  ventila- 
tion thereof,  which  arrived  in  Los  Angeles 
at  8:20  p.  m.  December  13,  1917,  with  the 
fruit  In  good  condition;  that  ttie  damage 
to  the  bananas  occurred  between  the  time 
of  arrival  on  December  13th  and  8:80  a.  m. 
December  14th,  and  was  caused  by  the  fact 
that,  due  to  defendants'  negligence,  one  door 
of  the  car  had  during  the  night  been  <^ened 
and  left  in  that  condition,  as  a  result  of 
which  the  fmit  was  badly  chilled  and  spoil- 
ed. As  against  this  evidence,  which,  if  true, 
was  ample  to  justify  the  finding,  defaidants 
introduced  a  report  made  by  the  messenger 
In  charge  as  to  the  degrees  of  temperature 
through  which  the  fruit  was  transported 
from  New  Orleans  to  Los  Angeles,  and 
which.  It  Is  claimed,  shows  the  inaccuracy  of 
his  testimony.  From  this  report  it  appears 
that  the  outside  temperature  along  the  route 
of  travel  varied  from  20  degrees  to  68  de- 
grees above  sero,  and  that  the  Inside  tem- 
perature, so  far  as  shown  by  the  report,  was 
not  less  than  54  degrees  above  sero,  and  the 
difference  between  the  outside  and  inside 
temperature,  sb  tar  as  shown  by  this  report, 
and  In  the  absence  of  a  stove  or  other  means 
of  heating,  varied  from  4  degrees  to  18  de- 
grees; for  instance,,  at  one  point,  when  tbe 
outside  temperature  was  60  degrees,  It  was 
64  d^p'ees  InsidOi  and  at  another  point,  when, 
the  outside  temperature  was  36  degrees,  it 
was  54  degrees  inside.  At  one  i>oint  alcmg 
the  line,  however,  the  outside  temperaturo 
is  shown  ta  have  dropped  to  20  degrees,  and 
at  another  point  22  degrees,  without  any 
showing  made  by  the  report  as  to  the  inside 
temperature  at  such  times,  and  hence  ap- 
pellants' dalm  that  the  Inside  temperature 
must  have  dropped  to  40  degress  or  leas, 
which  it  is  conceded  was  so  low  that  the 
fruit  would  have  been  damaged,  and  that 
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■nch  damage  mtut  be  attrltxited  to  tbe  nes- 
llgence  of  the  messenger.  While  the  argu- 
ment Is  plausible,  it  omits  from  considera- 
tion the  length  of  time  during  which  the  low 
outside  temperature  of  20  degrees  at  one 
j>olnt  and  22  at  another  prevailed,  and  also 
ignores  the  degree  of  heat  generated  Inside 
the  car  by  reason  of  the  bananas  being  pack- 
ed In  bulk,  the  extent  of  whidi,  according  to 
the  testimony,  depends  upon  the  density  of 
tbe  loading  and  other  varying  conditions. 

[1]  It  is  a  .well-recognized  fact  that  fruit 
for  a  short  time  will  stand  a  low  degree  of 
temperature  without  damage  when,  under  a 
temperature  several  degrees  higher,  but  pre- 
vailing for  a  longer  time,  damage  will  result 
from  the  cold.  Hence,  since  the  injury  due 
to  tbe  low  temperature  would  depend  upon 
the  duration  thereof,  we  cannot  assume  the 
direct  testimony  overcome  by  the  mere  show- 
ing that  en  route  the  car  passed  through  a 
sone  where  the  outside  temperature  was  20 
or  22  degrees,  and  therefore  the  temperature 
on  the  inside  of  the  car  dropped  and  con- 
tinued at  a  point,  as  a  result  of  wbicb  tbe 
fruit  was  damaged. 

[2]  We  agree  with  the  trial  court  that  the 
direct  testimony  of  the  messenger  in  charge 
of  the  car  and  others,  whldi  tends  to  show 
that  the  damage  resulted  from  leaving  tbe 
car  door  open  during  the  night  of  December 
13th,  after  its  arrival  in  Los  Angeles,  is  not 
overcome  by  the  Inferences  sought  to  be 
drawn  from  tbe  report  as  to  the  varying 
outside  temperature  along  tbe  line  of  travel. 

Tbe  judgment  is  affirmed. 

We  concur:   CONBBX,  P.  J.;  JAMES,  3. 


(47  Cal.  App.  697) 

QLOCKNER  v.  PALACE  AMUSEMENT  CO. 
(CIV.  3122.) 

(District  Court  of  Appeal,  Second  District,  IM- 
vision  1,  California.     May  20,  1020.) 

1.  Jadgmsat  «=>744— Defendant  estopped  to 
plead  same  fraud  which  In  former  aotioa  was 
adjudged  ■navalllng. 

In  an  acticm  to  recover  InBtallments  upon  a 
contract,  the  defendant  is  estopped  to  -  plead 
the  same  fraud  wliich  in  a  suit  under  the  same 
contract  for  former  installments  was  adjudged 
wiavailing. 

2.  Jadgmeat  4=>948(l)— Where  answer  plead- 
ed fraud  already  adjudged  against  defendant, 
plaintiff  could  prove  the  estoppel  without 
pleading  It. 

Plaintiffs  could  not  anticipate  that  defend- 
ant would  plead  a  defense  <^  fraad  which  had 
already  been  adjudged  against  defendant  in  a 
prior  action,  and  hence  was  entitled  without 
plea<Hng  the  judgment  to  offer  evidence  of  such 
factp  as  constituted  estoppel. 


Appeal  from  Superior  Gonrt,  Los  Angela* 
County;  Lewis  R.  Works,  Judge, 

Action  by  William  L.  Glockner,  doing 
business  under  the  name  of  the  William  L. 
Glockner  Music  Company,  against  the  Pal- 
ace Amusement  Company.  Judgment  for  de- 
fendant,  and   plaintiff   appeals.     Reversed. 

Smith  &  Breslin,  of  Los  Angeles,  for  ap- 
pellant 

Wm.  T.  Blakely,  of  Los  Angeles,  and  M. 
L.  Haines,  of  San  Francisco,  for  respondent. 

SHAW,  J.  Action  to  recover  certain  un- 
paid monthly  installments  of  money  alleged 
to  be  due  under  a  contract  for  tbe  purchase 
by  defendant  from  plaintiff  of  a  motion  plo 
ture  orchestra. 

Judgment  went  for  defendant,  from  which 
plaintiff  appeals. 

For  defense  to  the  action  defendant  relied 
upon  certain  alleged  fraudulent  acts  prac- 
ticed by  plaintiff,  whereby  defendant  was  in- 
duced to  enter  into  the  contract,  as  to  all  of 
wtiicb  tbe  court  found  in  defendant's  favor. 

[I]  It  appears  that  prior  to  the  institution 
of  the  action  there  had  been  another  action 
between  the  same  parties  and  upon  tbe 
same  contract  to  recover  monthly  installr 
ments  of  money  theretofore  accruing  thereon 
and  which  defendant  bad  failed  to  pay.  In 
this  first  action  tbe  defendant,  as  here, 
pleaded  in  defense  of  recovery  therein  tbe 
same  fraudulent  acts  of  plaintiff  which  it 
sets  up  In  its  answer  in  the  instant  case, 
and,  as  shown  by  the  judgment  roll  in  said 
first  action.  Introduced  in  evidence,  the 
court,  as  to  such  defense,  found  adversely  to 
defendant  and  gave  judgment  for  plaintiff, 
whldi  judgment  had,  at  the  time  of  filing 
the  complaint  herein,  become  final.  Hence, 
the  court  having  In  tbe  trial  of  the  first  case 
adjudged  as  unavailing  tbe  defense  of  fraud 
therein  pleaded,  defendant  must,  in  the  sec- 
ond suit,  upon  the  principle  of  estoppel,  be 
deemed  concluded  thereby.  While  tbe  sub- 
ject of  tbe  action  in  this  case  was  different 
installments  from  those  involved  in  the  for- 
mer action,  tbe  defense  to  recovery  thereof 
was  the  same  in  both;  hence,  as  said  in 
Eoebler  v.  Holt  Manufacturing  Co.,  146  Oal. 
335,  80  Pac  73: 

"The  case  comes  dearly  within  the  principle 
that  a  judgment  operates  as  an  estoppel  to 
preclude  the  parties  and  privies  from  con- 
tending to  the  contrary  of  that  point  or  matter 
of  fact,  which,  having  been  once  distinctly 
put  in  issue  by  them,  has  been,  on  such  issue 
joined,  solemnly  found  against  them." 

Indeed,  we  know  of  no  antbority  holding 
to  the  contrary,  while  the  proposition  is, 
among  other  cases,  supported  by  Baker  v. 
Silers  Music  Co.,  175  OaL  667,  166  Pac.  1008; 
Wiese  V.  San  Francisco  Musical  Society,  82 
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CU.  64B,  28  Pac  212,  T  L.  B.  A.  577,  and 
WlUiaras  v.  Hawkins,  84  OaL  App.  146,  166 
Paa  869. 

[2]  Respondent  attempts  to  avoid  the  re- 
sult by  suggesting  that  plaintiff  did  not  plead 
the  former  judgment  as  an  estoppel.  A  suf- 
fl<dent  answer  to  this  Is  that  he  conld  not 
anticipate  that  defendant  would,  as  a  de- 
fense, plead  facts  which  had  been  thereto- 
fore, on  issue  joined,  adjudged  against  It ; 
and  hence,  when  defendant  by  answer  ten- 
dered the  sanie  issue,  he  was  entitled,  with- 
«>Dt  pleading  the  judgmoit,  to  otter  evidenoe 
of  the  fkcts  constituting  the  estoppel. 

Our  views  render  it  onnecessary  to  notice 
other  points. 

me  Judgment  la  levnaed. 

We  concur:   OONRBT,  P.  J.;  JAMES,  J. 


(47  CaL  App. 
HYMAN  V. 
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KARL  STERN  CO. 


(Civ.  3135.) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  20,  1920.) 

1.  Carporatlons  4=3308(3)  —  Agreafflent  be- 
tween sale  ewaen  ef  oerporatlen  as  te  sal- 
aries,  valid. 

If  two  persons,  who  owned  and  controlled 
a  corporation  to  all  substantial  effect,  agreed 
OB  the  salary  to  be  paid  to  each,  where  the 
corporate  form  was  adopted  only  as  a  con- 
venient agenry  for  the  handling  of  the  buslneH, 
such  an  agreement  was  valid  and  binding. 

2.  Appeal  aad  error  «=>IOIl(l)— Fladlnoa  ea 
oeaflioting  avidenoa  not  dlstsrhed. 

Findini:  of  the  trial  court  based  on  eonflict- 
iag  evidence  wiU  not  be  disturbed  on  appeal. 

S.  Appeal    and    error   «=>l  169(7) —Appellate 
eaert  oannot  direct  aa  amendmeet  of  Hadlnaa 
ef  feet,  bat  mast  reverse. 
Where  judgment  was  too  large  by  reason  of 
an  error  in  preparing  findings  of  fact,  a  re- 
versal was  required  in  the  appellate  court,  be- 
eaniie  such  court  cannot  direct  aa  amendment 
of  findinga  of  fact. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Lewis  R.  Works,  Judge. 

Action  by  Almeda  Bresee  Hyman  against 
the  Karl  Stem  Company.  Judgment  for 
ptalntUE,  and  defendant  appeals.    Reversed. 

Benjamin  W.  Shipman  and  Henry  O. 
Wadcerbarth,  both  of  Los  Angeles,  tor  ap- 
pelant 

James  B.  Kdby,  of  Los  Angeles,  for  re- 
q^ndent. 

JAMBS,  J.  PlalntUt  brougbt  this  action  to 
recover  on  two  counts  for  amounts  of  salary 
alleged  to  be  unpaid  to  her  by  the  defendant 
corporation.  Judgment  waa  in  her  favor,  and 
defendant  baa  appealed. 


It  was  shown  in  evidence  that,  about  the 
1st  of  April,  1917,  Karl  Stem,  who  was  then 
conducting  a  business  similar  to  that  which 
was  and  theretofore  had  been  engaged  in  by 
the  plaintltr,  proposed  to  the  plaiutltf  that 
she  consolidate  her  business  with  that  of 
Stem.  The  terms  of  consolidation  were 
agreed  upon,  and  the  defendant  corporation 
was  formed  and  shares  issued  In  the  proiwr- 
tlon  of  ten  to  Stem  and  one  to  plaintlfT. 
Some  few  shares  were  placed  In  the  hands  of 
an  employe  for  the  purpose  of  making  a 
third  director.  Stem  characterized  himself 
as  the  manager  of  the  concern.  By-laws  were 
adopted,  among  which  was  one'  containing 
the  provision  that  salaries  of  the  officers  and 
employes  should  be  fixed  by  the  board  of 
directors.  It  does  not  appear  that  the  direc- 
tors formally  acted  under  that  provision.  As 
a  part  of  the  arrangement  between  the  plain- 
tiff and  Stem,  the  matter  of  salaries  to  be 
drawn  by  each  of  them  was  considered,  and 
it  was  agreed  that  Stem  should  receive  $50 
per  week  and  the  plaintiff  |25.  However, 
according  to  the  plaintiff's  testimony,  Stem 
said  that  as  the  business  needed  capital  he 
and  the  plaintiff  should  not  draw  the  full 
amount  of  their  salary  at  the  start,  and, 
agreeing  to  that  suggestion,  plaintiff  tor  the 
first  year  drew  but  $16  per  week.  At  the 
end  of  the  first  year  a  meeting  of  the  stock- 
holders was  held,  and  an  advance  of  $2.60 
per  week  was  allowed  on  account  of  the 
salary  to  be  paid  to  the  plaintiff.  Plaintiff/ 
from  April  1  to  August  10,  1918,  drew  $17.00 
per  week.'  At  the  latter  date  she  ceased  to 
render  any  services,  and  later  brought  this 
action.  In  her  complaint  she  claimed  the 
right  to  recover  the  unpaid  $10  per  week  for 
the,  first  year's  work  and  $12.50  i)er  week  for 
that  period  of  time  from  April  1,  1918,  to 
August  10th  of  the  same  year. 

[1-3]  The  first  contention  of  appellant  la 
that  the  condition  of  the  by-law,  dedaring 
that  the  directors  should  fix  the  salaries  of 
officers  and  employes,  was  not  compiled  with, 
and  that  any  arrangement  entered  Into  be- 
tween Stem  and  the  plaintiff  as  to  salaries  to 
be  paid  was  Invalid.  We  think  there  is  no 
merit  In  this  contention.  If  the  two  persons 
who  owned  and  controlled  the  corporation  to 
all  substantial  effect  agreed  upon  the  salaries 
to  be  paid,  where  the  corporate  form  was 
adopted  only  as  a  convenient  agency  for  the 
handling  of  the  business,  such  an  agreement 
w«  think  was  valid  and  binding.  Plaintiff 
testified  that  Stem  and  she  "were  the  only 
ones  concerned,"  and  further,  that  when  she 
suggested  that  some  minutes  be  made  on  the 
books  of  the  corporation,  setting  forth  the 
amount  of  salaries.  Stem  replied  that  It  wa^ 
not .  necessary,  and  that  his  attorney  had  so 
advised  him.  The  asaedation  of  the  two 
individuals  constitnted  practtcally  a  partner- 
ship;   the  corporate   organization    being   a 
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mere  agency  to  be  used  in  eondnctlns  the 
business.  As  to  whether  the  agreement  to 
■p&j  the  added  compensation  had  been  made 
as  alleged  and  testified  to  by  the  plalntlir, 
was  for  the  trial  conrt  to  determine,  as  the 
evidence  was  conflicting  on  that  point.  There 
was  ample  evidence  to  sustain  the  finding 
that  such  agreement  had  been  made.  How- 
ever, the  amount  for  which  the  court  gave 
judgment  is  in  excess  of  the  amount  shown 
by  the  evidence  to  be  due  the  plaintiff.  This 
condition,'  no  doubt,  arose  through  error  in 
preparing  the  findings,  but  It  necessitates  a 
reversal  of  the  Judgment,  as  we  cannot  here 
direct  an  amendment  of  findings  of  fact  The 
court's  findings  followed  the  allegations  of 
the  complaint,  particularly  as  to  the  second 
cause  of  action,  which  covered  the  period  of 
service  between  April  1,  1918,  and  the  10th 
day  of  August,  191&  The  complaint  alleged 
that  between  those  dates  plaintiff  received 
only  $15  per  week,  when  her  own  testimony 
showed  that  she  received  $17.C0.  Hence  the 
findings  are  not  sustained  by  the  evidence, 
and  the  amount  of  the  judgment,  under  the 
facts,  should  be  reduced. 

For  the  reason  given,  the  judgment  Is  le- 
Tsrved. 

We  Qoucnr :  ■  CONBEX,  P.  jr. ;  SHAW,  J. 


(47  CaL  App.  646) 

PETERSON  V.   LIQHTFOOT.     (Civ.  3373.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision  %  California.    May  21,  1920.) 

i.  Appeal  and  error  «=>80 (3)— Judgment  In 
aooountlnjB  between  partneri  held  final  and 
appealalilfl.  ' 
A  judgment  in  a  suit  for  partnership  ac- 
eonnttng,  providing  that  the  assets  of  the  part- 
nership be  sold  by  a  commissioner  and  that 
upon  the  retnm  -Of  the  eommissioner  and  the 
equal  division  of  the  assets  between  the  parties 
a  final  judgment  should  be  entered  dissolving 
Ute  partnership  or  declaring  it  dissolved,  was 
a  final  judgment  from  which  on  appeal  could 
be  taken. 

2.  Appeal  and  error  «=>IOIO(l)— Findings  aiip- 
ported  by  ovideaoe  not  disturbed. 

Findings  of  the  lower  court  when  support- 
ed by  evidence  will  not  be  disturbed  on  ap: 
peal. 

3.  Partnership  «s»3l&-£Hlt  for.aooountlng  a<l> 
dressed  to  oqultable  Jurladlotlon. 

A  suit  for  partnersliip  accounting  is  one 
addressed  to  the  equitable  Jorisdiction  of  the 
court. 

4.  Partnership  «=93 10— Partner  on  dissolntion 
held  entitled  to  Interest  In  mms  of  business 
owned  by  another  partner. 

Where  one  partner  was  in  Imsiness  under 
a  certain  name  prior  to  the  creation  of  the 


partnership,  the  name  at  such  time  having  no< 
value,  but  being  made  valuable  by  the  joint 
efforts  of  the  partners,  in  an  accouDtlng  on 
dissolution  the  name  should  be  considered  an 
asset  of  the  corporation,  the  partnership  not 

having  any  other  asset. 

• 

5.  Partnership  «=>3I&— Raeordatlon  of  name  of 
partnership  by  partner  In  own  name  Is  In 
Interest  of  partnership. . 
The  relationship  between  partners  is  con- 
fidential, and  the  recordation  by  one  partner,  in 
his  own  name,  of  the  name  under  which  the 
partnership   bad  been   doing  business   for  six 
months,  in  contemplation  of  law,  was  in  the' 
interest  of  the  partnership. 

Appeal  from  Superior  Court,  San  Bemar^ 
dino  County;    H.  T.  Dewhirst,  Judge. 

Acticm  by  Gus  A.  Peterson  against  R.  W. 
Ughtfoot.'  Judgment  for'  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

W.  A.  Alderson,  of  Lc^  Angeles,  for  ap- 
pellant 

Halsey  W.  Allen,  Of  Bedlands,  for  respond* 
ent 

BRITTAIN,  J.  The  defendant  appeals 
from  a  judgment  In  a  suit  for  partnership 
accounting.  The  judgment  provided  that 
the  assets  of  the  partnership  be  sold  by  a 
commissioner,  and,  upon  the  return  of  the 
commissioner  and  the  equal  division  of  the 
assets  between  the  parties,  a  final  judgment 
be  entered  dissolving  the  partnership  or  de- 
claring it  dissolved. 

[1]  The  respondent  contends  that  the  judg- 
ment Is  a  nonappealable  interlocutory  order. 
The  findings  and  conclusions  of  law  finally 
determined  the  rights  of  the  parties,  leaving 
only  the  transmutation  of  the  assets  Into 
cash  and  their  equal  division  to  be. done. 
The  appellant  claims  that  the  court  was  in 
error  in  determining  that  the  assets  ordered 
to  be  sold  belonged  to  the  partnership  and  he 
claims  ownership  of  them  himself.  If- his 
contentions  In  this  regard  should  be  sus- 
tained by  the  appellate  court  after  the  sale 
of  his  property,  he  would  be  without  remedy 
or  find  himself  compelled  to  resort  to  a 
doubtful  remedy  against  the  purchaser  at  th^ 
commissioner's  sale.  For  all  practical  pur- 
poses of  disposing  of  the  Issues  tried  the 
judgment  was  final.  "The  question,  as  ioffect- 
ing  the  right  of  appeal  is  not  what  the  form 
of  the  order  may  be  but  what  is  its  legal  ef- 
fect" Estate  of  West  162  Cal.  352,  122  Pac 
953;  Byrne  t.  Hoag,  126  Cal.  283,  58  Pac. 
688;  People  ▼.  Bank  of  Mendocino  County, 
133  Cal.  107,  65  Pac.  124;  Clark  t.  Dun- 
nam,  46  Oal.  204. 

[2]  There  was  no  written  agreement  by 
which  the  partnership  was  formed.  From 
the  oral  testimony  of  the  partners  and  others, 
the- trial  court  found  that  the  claim  of  the 
appellant  tltat  the  partnership  was  one  of 
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profits  only  was  not  stntalned.  There  waa 
evidence  to  anpport  this  finding  and  It  ia 
controlling  on  this  appeal.  The  appellant 
statea  that  there  Is  but  one  question  to  be 
determined,  and  that  Is  whether  the  name 
"Redlands  Auto  Service"  was  a  part  of  the 
assets  of  the  partnership. 

From  the  findings  It  appears  that  In  May, 
1914,  the  defendant  purchased  an  automobile 
on  which  he  caused  to  be  painted  the  name 
In  question.  For  about  three  weeks  he  oper- 
ated the  machine  for  hire  under  that  name 
to  designate  the  business  in  which  he  was 
engaged.  In  June  be  associated  with  him- 
self, his  brother,  who  owned  another  automo- 
bile, which  was  thereafter  similarly  used. 
The  partnership  business  waa  operated  un- 
der the  firm  name  of  "Redlands  Auto  Serv- 
ice." Shortly  after,  during  the  same  month, 
the  plalntlfF  became  a  member  of  the  partner- 
ship, he  contributing  $640  to  the  common 
fund,  that  being  the  value  of  each  of  the  ma- 
dilnes  ^en  used  In  the  business.  In  AprlV 
1916,  the  defendant's  brother  sold  his  In- 
terest to  the  partnership,  then,  composed  of 
the  parties  to  this  suit  Thereafter  the  busi- 
ness was  carried  on  under  the  same  name  it 
had  been  carried  on  from  the  time  the  first 
partnership  was  formed.  In  December,  1914, 
while  the  partnership  was  composed  of  the 
three  men  the  defendant  caused  the  name 
"Redlands  Auto  Service"  to  be  registered  In 
the  office  of  the  secretary  of  state  in  bis 
own  name.  This  was  done  without  .the 
knowledge  of  the  plalntJfl,  who  was  not  In- 
formed of  the  fact  until  after  the  dissolu- 
tion of  the  partnership  In  July,  1918.  Dur- 
ing all  the  Intervening  time  the  business  of 
the  partnership  was  carried  on  under  that 
name.  It  was  further  foond,  and  the  finding 
ia  supported  by  the  evidence  and  by  reason- 
able inferences  therefrom,  that  at  the  time 
of  the  formation  of  the  partnership  the  name 
had  no  value,  but  by  the  Joint  efforts  of  the 
partners  In  conducting  the  business  from 
June,  1914,  to  July,  1918,  when  the  partner- 
ship was  dissolved,  "the  good  will  of  the  part- 
nership business,  including  the  right  title  and 
Interest  of  said  partnership  in  said  firm 
name,  t>ecame,  and  at  the  time  of  the  dissolu- 
tion of  said  partnership  was,  and  now  is,  of 
Uie  value  of  $800." 

[>1  The  appellant's  contentions  that  the 
ad(9tion  and  use  of  a  trade-name  Immediate- 
ly fixes  its  status  as  personal  property,  and 
Oat  a  single  act  of  use  with  the  Intent  to 
oontlnne  that  use  confers  a  right  in  the 
original  user,  may  be  conceded  without  af- 
fecting the  propriety  of  the  judgment  The 
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suit  for  partnership  accounting  Js  one  ad- 
dressed  to  the  equitable  Jurisdiction  of  the 
court  Andrade  v.  Superior  Cknirt  7S  CaL 
459-463,  17  Pac.  681. 

[4]  Under  the  fktcts  found,  even  though  the 
name  was  originally  owned  by  the  appellant 
the  court  in  adjusting  the  respective  inter- 
ests of  the  parties,  properly  considered  all 
the  circumstances.  The  name,  Which  had 
been  used  for  three  weeks,  was  of  no  value. 
The  respondent  went  into  the  business  car- 
ried oa  by  appellant  at  the  request  of  the 
latter  as  a  partner.  It  was  agreed  that  the 
appellant's  antomob|ile,  which  bad  value, 
should  be  used  in  the  business,  but  the  own- 
ership retained.  It  was  also  agreed  that  the 
money  invested  In  the  business  by  the  re- 
spondent should  be  used  for  the  purchase  of  . 
a  machine.  Before  the  termination  of  the 
partnership  each  of  the  partners  had  in  use 
in  the  business  two  automobiles  owned  by 
them  separately.  On  dissolution  each  re- 
tained his  own  tangible  pru^ierty.  The  name 
which ,  was  worthless  when  the  partnership 
was  formed  was  an  asset  and  apparently  the 
only  asset  of  the  business  at  that  time.  It 
was  made  valuable  by  the  joint  efforts  of 
the  two  partners.  If  it  had  been  some  othw 
kind  of  tangible  personal  property  so  vrorth- 
less  as  not  to  have  been  the  subject  of  agree- 
ment but  a  part  of  the  business  establishment 
when  the  partnership  was  formed,  and  Iiad 
had  bestowed  upon  It  the  work  of  both  part- 
ners for  a  period  of  three  years,  in  use  con- 
stantly as  partnership  prc^erty  and  with- 
out daim  by  the  original  owner,  until  at  ttie 
tirae  of  the  dissolution  it  came  to  have  a 
substantial  value  produced  solely  by  their 
joint  work,  It  would  be  manifestly  inequita- 
ble that  it  should  be  given  to  only  one  of  the 
two  who  had  produced  the  value. 

[I]  It  is  said  In  the  appellant's  brief  that 
the  recordation  of  the  name  added  nothing 
to  his  common-law  rights.  Neither  could 
the  secret  recordation  of  the  name  by  tbe 
appellant  cause  any  diminution  of  the  rights 
of  his  partner.  The  relationship  was  confi- 
dential and  the  recordation  by  one  of  the 
partners  of  the  name  under  which  the  part- 
nership had  been  doing  business '  for  six 
months,  in  contemplation  of  law,  was  in  the 
interest  of  the  partnership. 

From  an  ezaminatl(»i  of  the  entire  leeord 
It  does  not  appear  that  Incidental  matters 
touched  upon  In  the  briefs  require  nottoa 
here. 

The  Judgment  Is  affirmed. 

We  concur:  I<ANaDON,P.J.;  NO'URSB,J. 
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(4T  cfti.  App.  um 

IMPERIAL    DEVELOPMENT    CO.   V.   CITY 
OF  CALEXICO  et  al.    (Civ.  3356.) 

(District  Conrt  of  Appeal,  First  District,  Di- 
vision 2,  California.  May  22,  1920.  Hear- 
ing Denied  b;  Supreme  Court  July  19,  1920.) 

1.  Commeroa  «=377— Importad  cotton  In  ator- 
aga  In  originar  bales  not  taxabla. 

Flat  bales  of  cotton  and  bales  of  boIUea 
imported  into  California  by  a  Mexican  corpo- 
ration authorized  to  do  business  there,  and 
stored  by  it  in  a  warehouse,  held  not  subject 
to  taxation  by  the'  state,  though  flat  bales 
were  not  suitable  for  transportation,  though 
th«  cotton  was  not  stored  all  in  one  portion 
of  the  warehouse,  but  was  stored  with  home- 
grown cotton  and  at  different  dates,  and  though 
no  import  duties  were  paid  on  it  to  the  United 
States,  cotton  being  on  the  free  list 

2.  Taxation  «=>543(8)— Taxpayar  asking  gan- 
aral  relief  antltted  to  rallaf  warranted  by 
faota  shown. 

Where  plaintiff,  a  Mexican  corporation 
seeking  to  be  relieved  from  taxes  by  the  state 
on  imported  cotton  in  storage  in  the  original 
bales,  has  asked  for  general  relief,  it  is  enti- 
tled to  such  relief  as  the  facts  shown  on  trial 
warrant,  whether  by  way  of  return  of  the 
Booda  or  refund  of  tha  amount  of  tax  paid  un- 
der protest. 

3.  Appeal  and  error  «=3883  —  Respondent  on 
•ooennt  of  atipulation  and  lack  of  abjection 
■ot  In  paaaeasiofl  to  nrge  axceptiona  tendered 
late. 

Where  counsel  stipulated  that  the  Judgment 
roll,  notice  of  intention  to  move  for  new  trial. 
order  denying  motion  for  a  new  trial,  and  plain- 
tiiTa  bill  of  exceptions,  should  constitute  the 
record  on  appeal,  and  no  objection  was  made 
to  the  power  of  the  trial  court  to  allow  and 
determine  motion  of  new  trial,  or  to  settie  bill 
of  exceptions,  respondent  is  not  in  position  to 
urge  on  appeal,  in  objecting  to  consideration  of 
the  bill  of  exceptions  containing  the  agreed 
statement  ot  tacts,  that  the  bill  was  not  ten- 
dered until  too  late  because  appellant  relied 
on  pendency  of  his  motion  for  new  trial  to  in- 
terrupt running  of  time  allowed  for  presentiBg 
bilL 

Appeal-  from  Sup^lor  Conrt,  Imperial 
County;  Franklin  J.  Cole,  Judge. 

Action  by  the  Imperial  Development  Gom- 
pany,  against  the  City  of  Calexico  and  others. 
From  Judgment  for  defendants,  plalntUI  ap- 
peala.  Reversed,  with  instructionB  to  render 
Judgment  for  plaintiff. 

Louis  Lamy,  of  Calexico,  for  appellant. 

M.  O,  Atchison,  Uty  Atty.,  of  Calexico,  tar 
respondenta 

J.  W.  Hocker,  of  Los  Angeles,  amicus 
curite. 

LANODON,  P.  J.  This  Is  an  appeal  by  tbe 
plaintiff  from  a  Judgment  against  it  In  an 
action  to  have  certain  taxes  assessed  against 


its  property  declared  void,  and  for  general 
relief.  Tbe  trial  was  had  upon  an  agreed 
statement  ot  facta  as  follows: 

"That  at  all  times  mentioned  or  referred  to 
In  plaintiff's  amended  complaint  herein,  the 
plaintiff  w(u,  and  now  is,  a  corporation  duly 
formed  and  existing  under  the  laws- of  the  re- 
public of  Mexico,  duly  qualified  and  entitled  to 
do  business  in  the  state  of  California,  and 
having  a  branch  office  and  place  of  business  in 
the  city  of  Calexico,  in  the  county  of  Imperial 
and  state  of  California. 

"That  the  defendant  city  of  Calexico  is  a  mu- 
nicipal corporation  of  the  sixth  daas  in  said 
state. 

"That  the  defendant  Paul  B.  Stemtorf  ia,  and 
at  all  times  mentioned  or  referred  to  in  said 
amended  complaint  was,  the  duly  elected,  quali- 
fied, and  acting  assessor  of  said  city  of  Ca- 
lexico. 

"That  the  plaintiff  at  all  said  times  and  at 
noon  of  March  4,  1918,  was  the  owner  of,  in 
the  possession  and  entitied  to  the  possession 
at  and  in  said  dty  of  Calexico,  county  and 
state  aforesaid,  of  349  bales  of  cotton,  and 
14  bales  of  hollies;  said  cotton  being  of  the 
value  of,  to  wit,  $63,000,  and  said  hollies  be- 
ing of  the  value  of,  to  wit,  |2,000,  at  all  the 
times  mentioned  or  referred  to  in  said  amend- 
ed complaint 

"That  said  cotton  and  bolliea  were  owned  and 
imported  by  plaintiff  from  said  Republic  of 
Mexico,  and  were  duly  entered  through  the  port 
of  Calexico  aforesaid,  after  the  payment  by 
plaintiff  of  all  the  duties  imposed  by  law.  That 
said  cotton  and  bollies  were  contained  In  un- 
broken original  packages,  to  wit,  in  flat  bales 
as  same  came  from  the  gin;  and,  immediately 
after  the  entry  of  the  same  at  said  port,  said 
merchandise  was  placed,  for  storage,  in  the  Ca- 
lexico Compreas  Company's  yards  at  Calexico 
aforesaid,  where  it  remained  the  property  of 
plaintiff  in  the  original  forms  and  packages  in 
wliich  it  was  imported. 

"That  said  cotton  was  not  stored  in  any  one 
idace,  or  in  one  particular  portion  of  said  com- 
press company's  building  or  yards,  but  was 
scattered  in  different  portions  of  said  yards  in 
different  amounts  in  which  it  was  brought  in 
on  different  occasions.  That  althpugh  marked 
for  identification,  it  was  scattered  here  and 
there  with  the  general  mass  of  cotton  stored 
in  said  yards.  That  said  Calexico  Compress 
Company  had  stored  with  It,  and  was  storing 
thousands  of  bales  of  cotton  owned  by  divers 
and  many  persons,  much  of  which  was  produc- 
ed in  the  United  SUtea.  That  plaintiff  at  dif- 
ferent times  since  the  said  4th  day  of  March, 
1918,  and  after  payment  by  it  under  protest  of 
tbe  taxes  levied  and  assessed  against  said  cot- 
ton haa  aold  and  offered  for  sale  portions  of 
said  cotton.  That  said  cotton  at  the  time  of 
the  assessment  herein  was  not  in  transit,  or 
in  the  possession  of  any  railroad  company  for 
transit,  but  was  being  held  indefinitely,  subject 
to  storage  charges  and  sales.  That  there  is  no 
difference  in  the  manner  of  storing  and  hand- 
ling cotton  of  the  plaintiff  from  the  manner  of 
storing  and  handling  cotton  of  other  producers 
storing  cotton  in  said  yards  which  last  cotton 
has  been  raised  and  produced  in  the  atate  of 
California. 


>For  ot£«r  cans  ■••  uune  topic  and  KBT-NUHBBR  In  all  Key-Numbered  Dieastk  and  Indexes 


Digitized  by 


Google 


OU.) 


IMPEEIAI.  DEVELOPMENT  CO. 

(Ml  »•> 


T.  CITY  OF  CAI^XJCO 


61 


*n7hat  said  Calezico  Compren  Company  is  u 
pnblic  service  corporation  of  the  state  of  Gali- 
fomJa,  which  offers,  among  other  tilings,  to 
the  cotton  growers,  including  this  plaintiff, 
facilities  for  storing,  compressing,  exposing  for 
sale,  selling,  transporting,  shipping,  and  the 
gsneral  handling  of  cotton. 

"That  cotton  as  it  comes  from  the  gin  in 
MUt*  bales  is  not  in  a  suitable  condition  for 
shipping  or  transportation,  except  between 
points  where  the  distances  are  Tery  short,  but, 
before  said  cotton  is  shipped  any  long  distance, 
it  is  the  cnstom  to  compress  said  bales  into  a 
more  compact  form  by  the  Calexico  Compress 
Company,  before  delivering  same  to  the  rail- 
road for  transportation. 

"That  while  said  imported  property  was  so 
owned  and  possessed  by  plaintiff  as  aforesaid, 
and  in  the  condition  stated  in  this  stipulation, 
on,  to  wit,  March  4,  1918,  the  defendants 
levied  an  assessment  and  tax  upon  the  same,  of 
$1J2  per  bale  for  said  cotton,  and  of  90  cents 
per  bale  for  said  bollles. 

"That  plaintiff  demanded  of  defendants  the 
delivery  of  said  imported  property,  but  de- 
fendants always  refused  to  deliver  the  same, 
and  now  refuse  unless  the  taxes  so  levied  and 
assessed  against  said  property  were  and  are 
first  paid,  which  plainUff  refused  and  refuses 
to  do." 

[1]  These  facts,  we  think,  make  the  pres- 
ent case  closely  analogous  to  the  case  ot 
Low  y.  Anstin,  13  WaU.  29,  20  L.  Bd.  517. 
This  was  a  California  case  which  was  car- 
ried to  the  United  States  Supreme  Court  on 
a  wilt  of  error,  the  contention  there  being 
the  same  as  the  contention  here,  i.  ei,  that 
goods  Imported  from  a  foreign  country  are 
not  subject  to  state  taxation  while  remain- 
ing in  the  original  packages,  unbroken  and 
uxMKdd  In  the  hands  of  the  importer,  whether 
the  tax  be  Imposed  upon  the  goods  aa  im- 
ports, or  upon  the  goods  as  part  of  the  gen- 
eral pnverty  of  the  citizens  of  the  state 
which  Is  subject  to  an  ad  valorem  tax. 

In  the  present  case,  the  respondent  om- 
tends,  as  was  done  In  the  Low  Case,  that  the 
goods  have  become  a  part  of  the  general 
property  of  the  state  and  are  subject  to  ad 
valorem  taxes;  that  they  are  stored  with 
goods  grown  In  the  United  States,  and  there- 
fore have  become  mingled  with  such  goods 
and  are  subject  to  the  same  taxes,  etc.  Al- 
most precisely  the  same  arguments  appear 
in  the  decision  of  the  state  court  in  the  liow 
Case,  a  ccmslderable  portion  of  which  deci- 
sion Is  set  out  In  the  opinion  of  the  Supreme 
Conrt  of  the  United  States,  at  pages  80  and 
31  thereof.  Bat  these  contentions  wore  held 
to  be  unsound  by  the  bluest  court  In  the 
land.  In  said  case  of  Low  t.  Austin,  supra, 
the  irialntUI  had  imported  wines  from  France, 
whidi  he  had  placed  in  his  warehouse  at  San 
Ftaadsco  in  the  original  cases,  and  had 
olteed  them  for  sale.  While  In  the  ware- 
house the  wines  were  assessed  for  state,  city, 
and  county  taxes.    Low  refused  to  pay  the 


ux,  and  the  collector  levied  upon  the  winea 
and  was  about  to  sell  them,  when  Low  paid 
the  charges  under  protest,  and  brought  an 
action  to  recover  the  amount  so  paid.  The 
opinion  of  Mr.  Justice  Field  in  that  case 
seems  to  us  to  answer  all  the  contentions  of 
the  respondent  here.  It  is  based  upon  the 
well-known  case  of  Brown  v.  Maryland,  12 
Wheat.  419,  6  L.  Ed.  678,  and  reasserts  the 
doctrine  of  that  case  that  goods  imported  do 
not  lose  their  character  as  imports  and  be- 
come Incorporated  into  the  mass  of  property 
of  the  state  until  they  have  passed  out  of  the 
hands  of  the  importer,  or  until  they  have 
been  removed  by  said  importer  from  the  orig- 
inal packages  In  which  they  were  imported. 

It  is  admitted  by  the  stipulation  as  to  facts 
that  the  goods  were  in  their  original  bales. 
Respondents  seek  to  distinguish  flat  bales 
from  other  varieties  of  bales,  and  urge  upon 
our  attention  that  flat  bales  are  not  a  suit- 
able arrangement  for  long  transportation. 
This  seems  to  us  quite  Immaterial.  The  per- 
tinent fact  is  that  the  goods  were  in  the 
bales  In  which  they  were  Imported.  When 
the  Importer  se^a  to  convey  the  goods  any 
considerable  distance,  he  will  be  obliged  to 
change  the  original  padcages,  and  then  be- 
come Uable  to  state  taxes. 

Bespondents  seek  aid  from  the  admitted 
fact  that  the  cotton  was  not  all  stored  In 
one  portion  of  the  warehouse,  and  that  it 
vas  stored  In  a  warehouse  in  which  home- 
grown cotton  was  also  stored,  and,  further, 
that  it  was  assembled  and  stored  at  different 
dates.  The  relevancy  of  these  matters  is  not 
apparent  to  us.  If  the  rule  would  be  appli- 
cable to  349  bales  of  cotton  considered  as 
one  lot.  It  would  be  applicable  to  one  bale. 
Therefore,  If  each  bale  was  stored  in  a  dif- 
ferent warehouse,  or  in  a  different  part  of 
the  same  warehouse,  and  If  each  bale  had 
been  brought  to  the  warehouse  at  a  different 
time,  the  principle  would  be  none  the  less 
appUcaULe,  for  It  is  admitted  that  the  goods 
were  marked  for  Identification  and  were  in 
the  original  bales.  Under  such  drcnmstan- 
oes,  it  could  not  become  so  mingled  with  the 
other  goods  stored  In  the  warehouse  as  to  lose 
its  character  as  an  import  while  It  continued 
to  be  the  property  of  the.  Importer.  In  the 
case  of  Low  v.  Austin,  supra,  the  state  court 
assumed  In  its  opinion  that  the  Imported 
wines  might  be  stored  with  wines  of  home 
manufacture,  which  would  be  sold  In  the 
same  kind  of  ccmtalner,  but  the  United 
States  court  held  that,  nevertheless,  the 
goods,  so  long  as  contained  in  the  original 
packages  and  remaining  In  the  hands  of  the 
Importer,  were  beyond  the  taxing  power  of 
the  state.  See,  also,  Brown  v.  Maryland,  su- 
pra; Waring  v.  Mayor,  8  WaU.  110,  122,  19 
L.  Ed.  342. 

The  respondents  ask  us  to  take  Judicial 
notice  that  no  duties  were  paid  to  the  United 
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States  on  the  cotton,  as  It  Is  one  of  tbe  ar- 
ticles upon  tbe  "free  list,"  and  tbey  argae 
that  since  no  duties  were  exacted  by  the 
United  States,  the  state  has  power  to  tax. 
We  cannot  agree  with  the  respondents  that 
this  fact  changes  the  principle  involved.  Wa 
have  been  cited  to  no  case  involving  this  par- 
ticular point;  but  it  would  seem  reasonable 
that  if  the  permission  of  the  United  States  to 
Import  articles  into  the  country,  granted 
upon  the  payment  of  a  tax,  means  immunity 
from  state  taxation  under  certain  conditions, 
that  permission  to  Import  goods  is  equally  as 
efficacious  when  it  Is  givoi  without  the  pay- 
ment of  a  special  tax  or  duty.  The  duties 
upon  Imported  articles  are  flxed  in  larger  or 
smaller  amounts,  or  are  removed  entirely, 
according  to  the  policy  adopted  by  the  gov- 
ernment for  the  best  Interests  of  the  country, 
and  the  fact  that  the  policy  may  vary  in 
the  case  of  different  articles  and  at  different 
times  should  not  affect  the  principle  applied 
to  imported  goods.  We  think  goods  are  no 
lees  Imported  goods  when  the  government 
permits  them  to  be  Imported  without  exacting 
a  duty  for  that  privilege,  than  when  the  gov- 
ernment imposes  a  heavy  charge  upon  the 
privilege  of  Importation. 

[2]  This  disposes  of  the  only  question 
raised  by  the  briefs  which  goes  to  the  merlta 
The  respondents  Interpose  numerous  techni- 
cal objections.  Tbey  argue  that  because  the 
statement  of  facts  shows  that  the  plaintiffs 
paid  the  taxes  under  protest,  therefore  the 
goods  are  no  longer  held  by  the  collector, 
and  the  question  of  whether  the  tax  is  ille- 
gal or  not  has  become  a  moot  question  in  this 
action,  and  that  the  plaintiff  must  bring  an- 
other action  to  recover  its  m<«ey.  Plaintiff 
has  asked  for  general  relief.  It  is  entitled 
to  such  relief  as  the  facts  shown  at  the  trial 
will  warrant  The  oourt  has  power  to  do 
full  Justice  between  the  parties  in  disposing 
of  this  litigation.  The  determination  of  the 
validity  of  the  tax  sought  to  be  levied  is  but 
the  determlna.ti(«  of  the  foundation  of  plain- 
tiff's relief.  If  the  facts  had  shown  that  the 
tax  had  not  been  paid,  the  court  should  have 
declared  the  tax  Illegal  and  ordered  a  return 
of  the  cotton,  or  the  portion  of  the  eottcm, 
If  any,  held  by  the  assessor.  The  sUpnlatioo 
as  to  facts  is  not  dear.  It  seems  contradic- 
tory. It  does  not  show  whether  all  or  part  of 
the  cotton  is  being  held  by  the  assessor,  or 
whether  it  has  all  been  released.  At  one 
place  it  is  stipulated  that— 

"After  payment  by  it  under  protest  of  the 
taxes  levied  and  assessed  against  laid  cotton, 
plaintiff  has  sold,  and  offered  for  sale,  portions 
of  said  cotton." 


In  the  last  paragraph  of  the  stipnlatlMi,  the 
fact  appears  as  follows: 

"That  plaintiff  demahded  of  defendants  the 
delivery  of  said  imported  property,  but  de- 
fendants always  refused  to  deliver  the  same, 
and  now  refuse  unless  the  taxes  so  levied  and 
assessed  against'  said  prajferts  were,  and  are 
first  paid,  which  plaintiff  refused  and  refuses 
to  do." 

Findings  of  fact  w^e  waived,  and  this 
stipulation  as  to  facts  takes  the  place  of  find- 
ings by  the  court,  but,  because  of  its  uncer- 
tainty in  regard  to  this  important  matter, 
we  are  unable  to  tell  whether  Judgment 
should  be  directed  for  a  return  of  the  prop- 
erty, or  for  a  return  of  the  tax  collected. 
Plaintiff  is  entitled  to  some  relief,  but  the 
record  is  not  sufficiently  definite  to  enable  us 
to  make  anything  but  an  alternative  order. 

[3]  Respondent  objects  to  a  consideration 
ot  the  bill  of  exceptions,  containing  this  agreed 
statement  of  facts  because  the  Judgment  was 
rendered  and  notice  of  entry  given  on  Au- 
gust SO,  and  the  bill  of  exceptions  was  not 
tendered  until  October  2.  Appellant  relied 
upon  the  pendency  of  its  motion  for  a  new 
trial  to  interrupt  the  running  of  the  time 
allowed  for  presenting  the  bill  of  exceptions, 
and  respondent  contends  that,  as  the  case 
was  tried  upon  an  agreed  statement  of  facts, 
plaintiff  was  not  entitled  to  a  new  trial,  and 
therefore  the  pendency  of  Its  motion  would 
not  serve  to  extend  the  time  Cor  appeaL  The 
record  contains  a  stipulation  of  counsel  that 
the  "Judgment  roll,  notice  of  lntenti<»  to 
move  for  a  new  triaU  order  denying  motion 
for  a  new  trial,  and  plaintiff's  bill  of  ex- 
ceptions shall  constitute  the  record  on  appeal 
herein."  No  objection  appears  to  have  been 
made  to  the  power  of  the  trial  oourt  to  hear 
and  determine  the  motl<Hi  for  a  new  trial, 
or  to  settle  the  bill  of  exceptions.  Under 
such  circumstances,  we  do  not  think  respond- 
ent is  in  a  position  to  urge  the  point  here, 
evea  though  it  were  meritoriou&  Further- 
more, even  though  we  take  respondentia  posi- 
tion and  consider  only  the  Judgment  roll,  we 
find  that  subetantlally  all  the  facts  set  out 
in  the  stipulation  of  facts  are  admitted  by 
the  pleadings,  and  upon  the  Judgment  roll 
alone,  with  these  admissions  in  the  pleadings, 
we  should  reach  the  same  conclusion. 

The  Judgment  is  reversed  with  instructions 
to  the  trial  court  to  render  Judgment  for  the 
plaintiff  declaring  the  tax  illegal  and  void, 
and  for  a  return  of  the  property  held,  or  of 
tike  money  collected  by  the  assessor,  as  the 
facta  may  warrant 

We  concur:  NOURSB,  X;  BBEETAIN,  J. 
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(17  CaL  App.  IM) 

IMPERIAL     DEVELOPMENT    CO.    v.     IM- 
PERIAL COUNTY  ot  al.    (Civ.  8387.) 

(District  0>urt  of  Appeal,  First  District,  Di- 
vision 2,  C!aUforaia.    May  22,  1920.) 

Apped  from  Superior  Oonrt,  Imperiid  Oonn- 
tj;  Franklin  J.  Cole,  Judge. 

Action  by  the  Imperial  DeTelopment  Com- 
pany againat  the  County  of  Imperial  and  oth- 
ers. From  judgment  for  defendants,  plaintiff 
appeals.  BeTersed,  with  instructions  to  ren- 
der judgment  for  plaintiff. 

Locda  Isuny,  of  Calezico,  for  appellant 
S.  B.  Simon,  Dist  Atty.,  of  SI  Oentco,  for 
respondents. 


LANGDON,  P.  3,  This  Is  an  appeal  by  the 
plaintiff  from  a  judgment  against  it  in  an  ac- 
tion to  haTe  certain  taxes  assessed  against  its 
property  by  the  assessor  of  the  county  Of  Im- 
perial declared  Illegal  and  void,  and  for  gen- 
eral relief.  The  facts  are  identical  with  the 
facta  in  the  case  of  Imperial  Deyelopment  (3o. 
T.  City  of  Calezioo  (No.  8806)  Idl  Pae.  80, 
this  day  decided  by  tUs  court,  except  that  this 
action  iuToWea  a  county  tax  sought  to  be  i»y 
ied,  while  No.  S366  involves  a  city  ta^  sought 
to  be  levied.  The  questions  of  law  involved 
•re  identical,  and,  for  the  reasons  set  forth  in 
the  decision  this  day  rendered  in  case  No.  8356, 
the  judgment  herein  is  reversed,  with  instrnc- 
tiona  to  the  trial  court  to  render  judgment  for 
the  plaintiff  declaring  the  tax  Illegal  and  void, 
and  for  a  return  of  the  property  held,  or  of  the 
money  collected  by  the  assessor,  as  the  facta 
may  warrant. 

We  concor:   NOUBSfi,  X;   BBITTAIN,  J. 


(47  CaL  App.  S99) 

SECURITY  MORTGAQE  CO.  v.  DELF8  at  al. 
(Civ.  3368.) 

(Diatrict  Ciourt  of  Appeal,  First  District,  Di- 
vision 2,  California.  May  20,  ld20.  Rehear- 
ing Denied  June  17,  1920.  Denied  by  Su- 
preme <3oart  July  19,  1920.) 

1.  Appeal  aad  error  «s»IOII(l)'— Plndlng  on 
conflicting  evidence  not  disturbed. 

Appellate  court  is  bound  by  a  finding  of 
trial  court  based  on  conflicting  evidence. 

2.  Estappei  «=972— Lots  from  fraud  of  third 
person  iMtrne  by  party  renderlno  Injnry  poa- 
•ibie. 

As  between  two  innocent  partiea  who  have 
both  suffered  from  fraud  of  a  third  peraon,  the 
loss  must  fall  where  the  course  of  business 
has  placed  it,  if  no  fraud  or  negligence  is 
impntahle  to  dther  party;  but  where  ^e  fraud 
or  negligence  of  either  has  furnished  the  means 
wberd>y  the  third  party  has  perpetrated  the 
fraad  and  occaaioned  the  loss,  equity  demands 
that  tbe  loss  must  be  borae  by  the  one  who  by 
hia  conduct  has  rendered  the  injary  poaaible, 
■nder  dr.  (>>de,  ^  3543. 


(Ml  P.) 

3.  Pledges  «=923— Claim  of  anlgnee  of  ooilat> 
eral  prior  to  rights  nader  prier  nnreoorded 
assignment 

An  assignee  of  a  note  and  mortgage  as  col- 
lateral for  a  loan  did  all  that  was  required  of 
liim  in  the  ordinary  course  of  business  when  he 
made  inquiry  of  the  mortgagors  to  ascertain  if 
they  had  any  equitable  defenses,  and  his  rights 
were  prior  to  rights  under  a  prior  unrecorded 
assignment 

4.  Pledgea  ^=>23— Prior  assignee  not  Injured 
by  failure  of  subsequent  Innooent  assignee  to 

reoord  assignment 

An  assignee  of  a  note  and  mortgage,  which 
failed  to  record  the  same,  cannot  maintain  that 
the  equitiea  between  itaelf  and  a  sabsequent 
assignee  are  equal  because  the  subsequent  aa- 
signee  did  not  reoord  its  assignment. 

5.  Estoppel  «=»72— Second  assignee  had  rights  ' 
superior  to  first  assignee  beoause  he  eauaed 
the  leas. 

When  a  mortgage  on  realty  ia  fraudulently 
transferred  to  two  innocent  assignees  under 
separate  assignments  prior  to  recordation,  or 
other  notice,  of  either  assignment  as  between 
the  two  Innocent  partiea,  the  priority  of  trans- 
fer and  of  the  recordation,  or  other  notice,  is 
important  only  when  the  equitiea  are  equal, 
but  where  the  assignee  second  in  point  of 
time  takes  without  notice  and  for  a  valuable 
consideration  through  the  negligence  of  the 
other,  and  the  equities  are  otherwise  equal, 
he  by  whose  negligence  the  fraud  occurred  must 
be  the  sufferer. 


Appeal  from  Superior  C3ourt  Los  Angeles 
Oonnty;   John  W.  Sbenk,  Judge. 

Action  by  the  Security  Mortgage  Gmnpany 
against  John  Delfs  and  others,  in  which  the 
Continental  National  Bank  of  Los  Angeles 
intervened.  Judgment  for  plaintiff,  and  in- 
tervener appeals.    Affirmed. 

.   Kemp,  Mitchell  &  SUberberg,  of  Los  An- 
geles, for  appellant 

Swanwick  &  Donnelly  and  S.  B.-  Vermll- 
yea,  both  of  Los  Angeles  (J.  W.  Swanwldc, 
ot  Los  Angeles,  of  counsel),  for  respondent 

NOUBSB,  J.  Defendant  and  cross-com- 
plainant appeals  from  a  Judgment  in  favor 
of  plalntiCF  foreclosing  a  mortgage  executed 
by  the  defendants  John  and  Rosa  Delfs  to 
one  Gore,  In  February,  19i7,  and  assigned 
by  him  to  appellant  in  March,  1917,  and 
thereafter  on  July  26,  1917,  assigned  t^ 
(Sore  to  respondent  The  facts  material  to 
the  case  are  that  after  the  execution  and 
delivery  of  the  note  and  mortgage,  Gore,  the 
payee  thereof,  assigned  both  on  a  separate 
paper  to  appellant  as  security  for  the  pay- 
ment of  an  Independent  debt  due  from  Gore 
to  appellant;  that  thereafter,  and  on  July 
IS,  1917,  appellant  acting  through  its  regu- 
larly employed  note  teller,  delivered  the 
note  and  mortgage  to  Gore,  taking  liUi  re. 
celpt  therefor;  that  on  July  26,  1917,  Gore 
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assigned  the  note  and  mortgage  to  respond- 
ent as  security  for  tlie  payment  of  $10,000 
borrowed  by  him  from  respondent  at  that 
time;  that  thereafter,  and  on  the  2l8t  day 
of  S^tember,  1917,  appellant  duly  recorded 
its  assignment  of  March,  1917,  and  four  days 
later  respondent's  assignment  of  July  26th 
was  recorded.  The  action  was  commenced 
by  respondent  to  foreclose  the  mortgage  so 
assigned  to  it,  and  appellant  intervened, 
claiming  to  be  the  owner  of  the  note  and 
mortgage  as  a  prior  assignee. 

llie  trial  court  found  that  respondent  was 
the  owner  of  the  note  and  mortgage  at  the 
time  of  the  trial,  that  appellant  was  estop- 
ped from  claiming  ownership,  and  that  the 
note  and  mortgage  had  been  voluntarily  de- 
livered to  Oore  by  appellant  These  find- 
ings are  attacked  by  appellant,  the  first  two 
as  being  insufficient  to  support  the  judg- 
ment, the  last  as  not  being  supported  by  the 
evidence. 

[1]  First  giving  consideration  to  the  at- 
tain upon  the  finding  of  voluntary  delivery 
of  the  note  and  mortgage,  it  appears  that 
the  evidence  was  conflicting,  a  portion  of  it 
having  been  given  by  deposition,  and  this  be- 
ing contradicted  by  appellant's  witnesses 
during  the  course  of  the  trial.  The  evidence 
was  that  the  documents  were  voluntarily  de- 
livered to  Gore  by  the  regularly  employed 
note  teller  of  the  bank,  who  took  Gore's  re- 
ceipt upon  a  printed  form  of  receipt  for  col- 
lateral furnished  him  by  the  bank  for  the 
purpose.  The  teller  testified  that  he  had 
been  specially  authorized  by  the  bank  presi- 
dent to  BO  deliver  collateral  to  Gore  when- 
ever be  wanted  it,  and  that  It  was  a  custom- 
ary and  frequent  thing  to  do  If  the  partic- 
ular form  of  receipt  was  signed.  The  only 
conflict  in  the  evidence  as  to  this  point  was 
in  the  testimony  of  one  of  the  witnesses  for 
appellant  to  the  effect  that  the  authority 
given  the  note  teller  was  restricted,  so  that 
he  should  not  permit  Gore  to  take  the  docu- 
ments away  from  the  bank  premises.  Up- 
on such  conflict  this  court  is  bound  by  the 
finding  of  the  trial  court 

With  this  finding  taken  as  conclusive,  the 
evidence  is  that,  on  the  18th  day  of  July, 
1917,  appellant,  while  then  having  possession 
of  the  note  and  mortgage  as  security  for  an 
indebtedness  of  Gore  to  appellant,  voluntar- 
ily delivered  them  to  Gore,  indorsed  In 
blank  by  Gore,  the  payee  thereof,  with  noth- 
ing appearing  upon  either  document  to  in- 
dicate that  appellant,  or  any  one  other  than 
Gore,  had  any  interest  in  them ;  that  appel- 
lant permitted  the  note  and  mortgage  to  re- 
main In  the  possession  of  Gore  without  rec- 
ordation of  its  assignment  or  notice  to  the 
mortgagors  \mtll  some  six  months  after  Its 
execution;  that  the  loan  of  respondent  to 
Gore  was  made  in  good  faith,  for  a  valua- 
ble consideration,  and  without  notice  or 
knowledge  that  any   one  other  than  Gore 


claimed  any  interest  In  the  note  and  mort- 
gage; and  that  the  loan  would  not  have 
been  made  by  respondent  if  appellant  had 
not  permitted  Gore  to  assume  possession  of 
the  documents  free  from  any  notice  of  ad- 
verse claims. 

Upon  this  showing  it  is  argued  that  appe- 
lant was  negligent  In  falling  to  record  its 
assignment  prior  to  the  transfer  to  respond- 
ent, in  falling  to  give  notice  to  the  mortga- 
gors, and  in  delivering  the  documents  to  Gore 
without  some  notation  thereon  showing  Its 
claim.  From  this  it  is  argued  that,  as  re- 
spondent was  an  innocent  purchaser  for  val- 
ue and  without  notice,  appellant  Is  estopped 
by  Its  own  negligence  from  asserting  its 
claim,  or  that,  the  loss  having  occurred 
through  appellant's  negligence,  It  must  be 
the  one  to  suffer. 

[2]  As  between  two  Innocent  parties  who 
have  both  sufTered  from  the  fraud  of  a 
third,  the  loss  must  fall  where  the  course  of 
business  has  placed  It  If  no  fault  or  negli- 
gence is  Imputable  to  either  party.  Bat 
where  the  fault  or  negligence  of  either  has 
funilshed  the  means  whereby  the  third  par- 
ty has  perpetrated  the  fraud  and  occasioned 
the  loss,  equity  demands  that  the  loss  must 
be  borne  by  the  one  who  by  his  conduct  has 
rendered  the  injury  possible.  10  B.  C.  Ij.  p. 
695.  This  is  in  efTect  a  restatement  of  the 
well-known  maxim  of  Jurisprudence  found 
in  section  8543  of  our  Civil  Code  that— 

"Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  be  by  whose  negli- 
gence it  happened  must  be  the  sufferer." 

[S,41  The  doctrine  so  expressed  la  often 
referred  to  as  estoppel  by  negligence,  which 
is  not  strictly  correct  because  some  of  the 
essential  elements  of  estopj)el  are  lacking  In 
ordinary  negligence.  But  It  makes  little 
difference  by  what  term  the  rule  Is  desig- 
nated. If  the  facts  found  are  sufficient  to 
bring  the  c<niclnslon  of  law  within  the  rule, 
the  judgment  must  be  affirmed.  Here  the 
findings  of  fact  amply  support  the  conclu- 
sion that  respondent  was  the  Innocent  party, 
and  that  the  loss  occurred  through  the  neg- 
ligence of  appellant  The  note  and  mort- 
gage were  made  payable  to  Gore,  and  bore 
every  evidence  of  title  and  transferability  in 
him.  Bespondent  made  inquiry  of  the  mort- 
gagors to  ascertain  if  they  had  any  equitable 
defenses  against  the  apparent  liability,  and 
ascertained  that  they  had  none.  This  was 
aU  that  prudence  in  the  ordinary  course  of 
business  required.  If  appellant  had  record- 
ed its  assignment  or  had  given  notice  there- 
of to  the  mortgagors,  its  rights  could  have 
been  protected.  "The  policy  of  the  law  Is 
against  upholding  secret  liens  and  charges 
to  the  Injury  of  Innocent  subsequent  pur- 
<diasers  and  incumbrancers."  Smltton  v.  Mc- 
Cullough  (Sup.)  189  Paa  686.  But  appel- 
lant argues  that  the  equities  are  equal  be- 
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cause  respondent  also  was  negligent  The 
only  negligence  ascribed  to  respondent  in  tlie 
briefs  is  its  failure  to  record  its  asslgnnisnt 
prior  to  recordation  by  appellant.  But  neg- 
ligence without  injury  is  of  qo  avail  to  ap- 
pellant. Upon  Its  theory  of  the  case,  if  re- 
spondent hnd  so  recorded  its  assignment,  ap- 
pellant would  hare  been  without  any  rem- 
edy whatsoever,  while  the  failure  to  record 
did  not  injure  appellant 

The  facts  of  the  case  differ  materially 
from  those  in  Chase  v.  .Whltmore,  68  Cal. 
545,  9  Pac.  942,  Kohn  t.  Sacramento  Elec. 
Gas.  etc  Co..  168  Cal.  1,  141  Pac  628,  and 
Crocker  National  Bank  ▼.  Byrne  &  McD«hi- 
neU,  178  CaL  829,  173  Pac.  752,  because  in 
eadi  one  of  those  cases  the  securities  wore 
taken  from  the  true  owner  by  fraud  or  theft, 
whereas  in  the  case  at  bar  the  note  and 
mortgage  were  assigned  to  appellant  as  se- 
curity for  the  payment  of  another  independ- 
ent debt,  and  the  pledgee  voluntarily  releas- 
ed its  security  to  the  pledgor  without  fraud 
on  the  part  of  any  one  acting  for  the 
pledgee  Furthermore,  as  <3ore  was  the 
payee  of  the  note,  he  was,  so  long  as  It  re- 
mained in  his  possession  at  least  the  appar- 
ent if  not  the  true,  owner.  Under  snch  cir- 
cumstances respondent  was  not  required  to 
make  Inquiry  of  all  the  world  to  see  if  oth- 
ers had  some  prior  claim. 

[i]  There  remains  fof  oontideration  the 
qneation  of  the  effect  of  the  recordation  acts 
upon  the  rights  of  the  parties.  Appellant 
contends  that  respondent's  assignment  must 
be  held  void  because  under  section  1216,  GIt- 
il  Code,  an  assignment  of  a  mortgage  upon 
real  property  must  be  treated  as  r  Convey- 
ance within  the  meaning  of  section  1214, 
OIvU  Code,  which  provides  that  every  such 
ennveyance  is  void  "as  against  any  subse- 
quent purchaser  •  •  •  in  good  faith 
and  for  a  valuable  consideration,  whose  con- 
veyance is  flrst  duly  recorded."  But  assum- 
ing that  the  section  includps  ui  assignment 
of  a  mortgage,  appellant  was  not  a  "subse- 
quent purchaser"  within  the  meaning  of  the 
section,  the  purpose  of  which  is  to  protect 
tlie  interests  of  the  innocent  purchaser  as 
against  the  daira  of  the  prior  owner  who 
has  failed  to  avail  himself  of  the  protection 
afforded  him  by  the  statute  of  giving  notice 
to  the  world  by  the  recordation  of  the  con- 
veyance. But  even  so,  these  sections  of  the 
Code  were  enacted  at  the  same  time  as -sec- 


tion 2934  of  the  same  Code,  whidt  provides 
that— 

"An  assignment  of  a  mortgage  may  be  record- 
ed in  like  manner  as  a  mortgage,  and  such  rec- 
ord operates  as  notice  to  all  persons  subse- 
quently deriving  title  to  the  mortgage  from  the 
assignor." 


Here  again  is  the  evident  puipose.to  make 
the  recordation  of  the  assignment  notice  to 
those  subsequently  deriving  title.  "There  Is 
no  provision  as  to  prior  assignees,  or  that 
the  recordation  should  have  'like  effecf  as 
recordations  of  grants."  Adler  v.  Sargent, 
109  Cat  42,  49,  41  Pac.  799,  800.  The  ef- 
fect of  the  recordation  of  a  grant  of  real 
property  Is  fixed  by  section  1107  of  the  Civ- 
il Code,  which  favors  the  one  who  in  good 
faith  and  for  a  valuable  consideration  has 
acquired  title  by  an  Instrument  that  is  first 
duly  recorded.  There  is  no  express  provi- 
sion in  the  Code  to  the  effect  that  the  re- 
cordation of  an  assignment  of  a  mortgage  oh 
real  property  shall  in  itself  operate  to  de- 
feat the  title  of  an  innocent  assignee  for 
value  who  took  without  notice  and  prior  to 
the  recordation.  Inasmuch  as  section  2934 
relates  q;>eclfically  to  assignments  of  mort- 
gages and  was  adopted  concurrently  with 
sections  1214  and  1215,  Civil  Code,  the  effect 
of  recordation  of  an  assignment  must  be 
that  prescribed  therein,  namely,  notice  to 
those  subsequently  deriving  title.  And  such 
must  be  the  rule  in  view  of  the  decision  in 
the  Adler  Case,  which  has  been  accepted  as 
the  Judicial  interpretation  of  that  section. 
From  this  it  follows  as  a  rule  of  law  that 
when  a  mortgage  on  realty  is  fraudulently 
transferred  to  two  Innocent  assignees  under 
separate  assignments  prior  to  recordation  or 
other  notice  of  either  assignment  as  between 
the  two  innocent  parties  the  priority  of  the 
transfer  and  of  the  recordation  or  otlier  no- 
tice is  important  only  when  the  equities  are 
equal.  But  where  the  assignee  second  in 
point  of  time  takes  without  notice  and  for  a 
valuable  consideration  through  the  negli- 
gence of  the  other,  and  the  equities  are  oth- 
erwise equal,  he  by  whose  negllgoioe  the 
fraud  occurred  must  be  the  sufferer. 

The  Judgment  is  affirmed. 


We   ccmcnr: 
TAIN,  J. 


LANGDON,   P.    J.;    BRIT- 
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«r  Cal.  App.  1*7) 

GOULD  V.  SUPERIOR  COURT  IN  AND  FOR 
CITY  AND  COUNTY  OF  SAN  FRANCIS- 
CO Ct  aL    (CIv.  S434;  &  F.  9S0I.) 

(Dlatrict  Court  of  Appeal,  First  District,  Divi- 
■ioii  2,  Calif omia.  A^rU  22,  1920.  Opin- 
ion of  Supreme  Conrt  in  Banlc,  Desfing 
Hearing,  Jane  21,  1920.) 

1.  DIvonM  «S9 1 56— Marital  ttatna  aat  affeeted 
by  Interlooutoiy  decree. 

Under  tlie  provision  of  Civ.  Code,  f  132, 
the  marital  status  of  parties  to  a  divorce  action 
is  not  affected  by  tlie  interlocutory  decree,  fur- 
ther than  that  it  establishes  conclusively,  unless 
set  aside  on  appeal  or  in  some  other  manner 
expressly  provided  by  statute,  the  right  to  di- 
vorce upon  the  expiration  of  the  statutory  pe- 
riod of  one  year.    . 

2.  Hnsband  and  wife  «=3266— May  ohaage 
oharaoter  of  oofflfflunlty  property  by  agre*- 
rnent. 

.  Husband  and  wife  may  agree  In  regard  to 
tbeir  real  property  rights,  and  may  change 
community  property  to  separate  property. 

3.  Haabaad  aad  wife  «=>266— Conrt  May 
ahange  oommunlty  to  saparato  property. 

Court  has  the  power  to  change  community 
property  to  separate  property  in  an  action  be- 
tween husband  and  wife,  where  such  disposition 
is  essential  to  a  proper  determination  of  their 
relative  righta. 

4.  Divorce  «=9l56— Preliminary  Interloeatory 
order,  whoa  flaal. 

Despite  the  old  equity  mlea,  under  which 
preliminary  interlocutory  ordero  had  none  of 
the  diaracterlstias  of  a  final  decree,  the  statu- 
tory interlocutory  decree  in  divorce  suits  is 
finid,  except  as  against  such  attack  as  is  au- 
thorlaed  by  statute. 

5.  Dlvorao  «=9252  —  Interlocutory  dooree  of 
dlvorao  a  "oontraot"  a*  to  property  rights. 

An  interlocotory  decree  of  divorce,  dividing 
the  community  property,  constitutes  a  contract 
between  the  parties,  especially  where  entered 
by  consent,  and  setQes  the  property  rights  of 
the  parties  for  the  time  being,  and  until  some 
proceeding  is  begun  to  change  the  status. 

6.  DIvoree  «=>I56— Daatb  of  hnsband  aftar  In- 
terloeatory deorao  terminated  marital  rala- 
tions. 

Death  of  hnsband  after  inteclocntory  decree 
of  divorce  terminated  the  marital  relationship, 
and  tiie  entry  of  a  final  decree  thereafter  had 
no  effect  upon  the  personal  status  of  the  sur- 
viving wife. 

7.  Prohibition  «s»28— Legal  olTaot  of  dooroo 
not  rovlewable. 

On  application  for  prohibition  to  prevent 
the  setting  aside  of  a  final  decree  of  divorce, 
it  would  not  bo  proper  to  determine  legal  effect 
of  contract  evidenced  by  interlocutory  decree 
npon  property  rights  of  the  parties,  if  any, 
which  vested  in  the  wife  on  the  death  of  the 
hasbasd  shortly  after  the  entry  of  the  inter- 
locutory decree. 


8.  Prohibition  «c327— Preanmption  in  favor  of 
action  of  trial  ooart 

On  application  for  prohibition  to  prevent 
setting  aside  of  a  final  decree  of  divorce  en- 
tered in  accordance  with  the  interlocutory  de- 
cree, every  presumption  in  favor  of  the  action 
of  the  trial  conrt  in  entering  the  final  de- 
cree most  b«  indulged. 

9.  DIvoroe  «=>  156— Conrt  may  enter  final  do- 
oroo  after  death  of  husband. 

Where  husband  died  shortly  after  entry  of 
an  interlocutory  decree  of  divorce  in  his  favor, 
the  court,  under  Civ.  Code,  |  132,  had  Jurisdic- 
tion thereafter  to  enter  a  final  decree  of  di- 
vorce; the  interlocutory  decree  having  made  a 
division  of  community  property. 

10.  DIvoroe  «=>I65(4)— No  fnrisdletlon  to  sot 
asldo  final  dooroe  of  divoreo  after  expiration 
of  year. 

One  year  having  expired  from  entry  of  final 
decree  of  divorce,  cotirt  had  no  Jurisdiction  to 
entertain  a  motion  to  set  aside  the  decree  under 
Code  Civ.  Proc  i  473. 

On  Hearing  in  Supreme  Gonrt. 

11.  Husband  and  wife  «=» 266— Contracts  divid- 
ing property  valid. 

Contracts  between  husband  and  wife  re- 
specting the  division  of  property  are  valid, 
under  Civ.  Code,  f  1S9,  even  though  made  in 
an  actlDn  for  divorce,  and  the  rights  thereunder 
do  not  of  necessity  ceaSe  upon  the  death  of 
either  party  after  interlocutory  decree  of  di- 
vorce, and  before  final  decree. 

Angellotti,  O.  J.,  and  Wilbor,  J.,  dissenting. 

ApplicajtlMi  by  B.  B.  Oould,  aa  special  ad- 
ministrator of  the  eatate  of  Frank  H.  Gonld, 
deceased,  for  a  writ  of  pn^jlbition,  prayed 
to  be  directed  to  the  Superior  Court  of  Um 
State  of  Oalifornla  in  and  for  tbe  City  and 
County  of  San  Frandaco  and  others.  Writ 
granted  in  District  Court  of  Appeal,  and 
hearing  denied  in  Supreme  Court. 

See,  also,  183  Pac.  IM, 

Walter  El.  Droblsch,  of  San  rrandBCO,  and 
EYank  Freeman,  of  Willows,  for  petitioner. 

Joseph  A.  Brown  and  Fabian  D.  Brown, 
botb  of  San  Francisco,  for  respondents. 

FEB  CUBIAM.  Tbe  petitioner,  as  the  spe- 
cial administrator  of  the  estate  of  Frank  H. 
Gould,  deceased,  seeks  by  prohibition  to  pre- 
vent the  superior  court,  and  Hon.  B.  P. 
Shortali,  one  of  its  Judges,  in  San  Frandsco, 
from  setting  aside,  a  final  decree  of  divorce, 
entered  after  the  death  of  petitioner's  intes- 
Ute. 

In  bis  lifetime  Frank  B.  Ootild  was  the 
husband  of  Nettle  Oould.  There  was  one 
child  of  the  marriage,  a  daughter,  who  waa 
between  16  and  17  years  old  in  October, 
1916,  when  tbe  husband  sued  for  divorce. 
After  answer  and  cross-complaint,  the  trial 
resulted  in  an  interlocutory  decree  of  di- 
vorce in  favor  of  tbe  wife.    It  was  dated 
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January  19,  191&  The  court  found  there 
was  cmnmnnlty  property,  which,  except  as 
hereinafter  stated,  was  not  described  in  the 
findings.  The  dlTorce  was  granted  on  the 
gronnd  of  willfol  desertion  by  the  husband. 
Hie  decree  recited  that  the  parties  had 
agreed  in  opem  court  "to  the  division  of  the 
community  property  and  the  provision  for 
alimony  as  hereinafter  provided."  The  pro- 
visions referred  to  were  ttiat  the  hnsband 
pay  the  wife  as  permanent  alimony  and  for 
her  Bui>port  the  sum  of  $75  per  month,  com- 
mencing on  January  21, 1018 ;  that  he  should 
pay  her  immediately  $2,600  in  cash;  that 
out  of  the  community  property  and  the 
homestead  there  be  aarigned  and  allotted  to 
the  wife  a  certain  lot  of  land  in  San  Fran- 
cisco, together  with  the  dwelling  house  and 
other  Improvements  thereon,  and  all  the  fnr- 
idtore  and  personal  property  contained 
thereto,  "the  same  to  be  her  sole  and  sepa- 
rate property  and  estate."  It  was  ordered 
that  the  plaintiff  pay  and  discharge  a  certain 
Incnmbrance  upon  said  real  property  within 
three  years,  and  in  the  Interim  that  he 
should  pay  all  interest  and  other  charges  aa- 
cured  by  mortgage;  "it  being  the  true  in- 
tent of  this  decree  to  award  said  real  prop- 
erty to  the  defendant,  Nettle  Goold,  tree  and 
dear  of  incumbrances,  but  to  allow  the  saM 
rrank  H.  Oonld  the  said  period  of  three 
years  from  and  after  date  hereof  within 
whidi  to  discharge  tha  said  lien  or  Incum- 
brance." All  other  property  of  the  commu- 
nity was  ezpresdy  assigned  and  allotted  to 
the  plaintiff,  free  and  clear  of  all  dahn  of 
the  defendant.  It  was  further  decreed  that 
eadi  of  the  parties  respectively  should  Imme- 
diate execute  and  deliver  to  the  other  qait- 
claim  deeds  conveying  the  respective  proper- 
ty, and  providing  that,  if  dtber  party  should 
fall  or  omit  to  make  the  deed  within  a  peri- 
od of  10  days  after  the  date  of  the  decree, 
the  derk  of  the  court  execute  the  deed  to 
carry  the  decree  into  effect  The  last  dause 
«t  the  decree  provided  that  upon  the  ex- 
piration of  one  year  final  Judgment  grahtlng 
the  defendant  a  divorce,  "and  providing  for 
the  permanent  alimony  and  support  of  de- 
ftedant  and  the  division  and  allotment  of 
the  community  property,  and  other  relief, 
as  hereinbefore  In  this  Interlocutory  decree 
provided,  be  entered  herein."  Th«  decree 
was  recorded  on  January  21, 1018. 

[1]  Under  the  provisions  of  section  182  of 
the  Olvll  C!ode,  the  marital  status  of  the  par- 
ties was  not  affected  by  the  Interlocutory  de- 
cree, further  than  that  it  established  con- 
dusively,  unless  set  aside  on  appeal  or  in 
some  other  manner  expressly  provided  by 
statute^  the  defendant's  ri^t  to  divorce  up- 
on the  expiration  of  the  statutory  period  of 
one  year,  whldk  must  elapse  between  the  en- 
try of  the  Interlocutory  decree  and  the  final 
Judgment  dissolving  the  marriage.  In  re 
Seller's  BsUte,  IM  CW.  ISl,  128  Pac.  884, 


Ann.  Cas.  1014B,  1003;  Pereira  r.  Perelra, 
ISO  Cal.  0,  103  Pac.  488,  23  L.  B.  A.  (N.  S.) 
880,  134  Am.  St  Bep.  107 ;  Estate  of  Walk- 
er, 168  GaL  400,  146  Pac.  868;  Brown  v. 
Brown,  170  Cal.  1,  147  Pac.  1168;  London 
Guaranty  &  Acddent  Oo.  v.  Industrial  Acci- 
dent Commission,  1S4  Pa&  864. 

[2-4]  In  BO  far  as  the  interlocutory  decree 
affected  the  property  rights  of  the  parties,  it 
appears  from  the  facts  in  the  record  that 
they  agreed  to  the  division  of  the  community 
property  In  accordance  with  the  terms  of  the 
decree.  Hnsband  and  wife  may  agree  in  re- 
gard to  their  real  property  rights,  and  may 
change  the  character  of  community  property 
to  separate  property.  A  court  has  the  pow- 
CT  to  do  BO  In  an  action  between  them,  where 
audi  disposition  ia  essential  to  a  proper  de- 
tetmlnatlon  of  their  relative  righta.  Fay  t. 
ray,  16B  Oal.  46»-472,  132  Pac.  1040.  Despite 
the  old  equity  rules,  under  which  prelimi- 
nary interlocutory  orders  had  none  of  the 
characteristics  of  final  decrees,  the  statutory 
Interlocutory  decree  in  divorce  suits  in  this 
state  Is  final,  except  as  against  such  attack 
as  Is  authorised  by  statute.  Snttman  t.  Sa« 
perior  Court  1T4  Gal.  243,  162  Pac  1082; 
Bancroft  v.  Bancroft  178  OU.  867,  178  Paa 
682. 

[I]  The  interlocutory  decree  constituted  a 
contract  between  the  parties,  both  because 
the  provldons  for  division  of  the  community 
property  were  t^  consent  and  because  "a 
Judgment  Is  a  contract  in  the  highest  sense 
of  the  term,"  Wallace  t.  Btdredge,  27  OaL 
498;  Stuart  v.  Lander,  16  Cal.  372,  76  Am. 
Dec.  638;  Bean  v.  Loryea,  M.  Oal.  151,  22 
Paa  618 ;  Dore  v.  Thomburgh,  90  Gal.  64,  27 
Pac.  SO,  26  Am.  St  Bep.  100 ;  Weaver  r.  San 
Frandsco,  146  Ghl.  728,  81  Pac.  119.  The 
Interlocutory  decree,  so  far  as  it  determined 
the  ri{^ts  of  the  parties,  is  a  contract  be- 
tween them,  temporary  and  provisional  In  Its 
nature;  but  It  settled  the  rights  of  the  par- 
ties for  the  time  being,  "and  until  some  ac- 
tion, proceeding,  or  motion  is  begun  to 
change  the  status,  and  some  order  is  made 
thereon  which  has  that  effect  or  until  they 
become  reconciled  and  resume  marital  rela- 
tions, in  which  event  their  mutual  obliga- 
tions are,  for  the  time  being,  at  least,  re- 
stored." London  Guaranty  &  Acddent  Go.  v. 
Industrial  Acddent  Commission,  supra;  Ol- 
son V.  Superior  Court  175  CaL  250,  168  Pac. 
706,  1  A.  li.  B.  1688. 

Frank  H.  Gould  died  after  the  entry  of  the 
interlocutory  decree,  and  within  one  month 
after  its  date,  on  February  14, 1918,  an  order 
was  made  in  the  superior  court  redting  the 
fact  that  an  aflldavlt  and  consent  of  Nettie 
Gould,  special  administratrix  of  the  estate 
of  Frank  H.  Gould,  deceased,  had  been  filed, 
and  B.  B.  Gould,  spedal  administrator  of 
the  estate,  was  substituted  and  made  a  party 
plaintiff  in  the  divorce  action.  On  January 
23,  1919^  two  days  after  the  expiration  of 
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the  year  following  tbe  entry  of  the  interlocu- 
tory decree,  on  the  court's  own  motion,  the 
final  decree  of  divorce  was  entered.  It  em- 
bodied all  the  provisions  of  the  Interlocutory 
decree.  On  January  4,  1920,  Nettle  Gould 
moved  In  said  court  for  an  order  setting 
aside  the  final  decree  of  divorce,  which  mo- 
tion remained  under  submission  until  the  ai^ 
plication  for  writ  of  prohibition  was  filed  In 
this  court  and  the  alternative  writ  issued  on 
March  13,  1920,  more  than  one  year  after 
the  entry  of  the  final  decree. 

[S,  7]  The  death  of  the  husband  terminat- 
ed the  marital  relationship.  The  entry  of 
the  final  decree  thereafter  had  no  effect  np- 
oa  the  personal  status  of  the  surviving  wife. 
Estate  of  Seller,  supra;  Estate  of  Dargle, 
182  Oal.  61,  121  Pac.  320.  Upon  the  death  of 
the  husband,  the  rights  of  the  Wife  under 
the  laws  of  succession.  If  he  died  intestate, 
were  &xed,  unless  those  rights  had  thereto- 
fore been  changed  by  contract  with  the  hus- 
band. Since  no  appeal  was  takoi  from  the 
Interlooutory  decree,  and  it  was  not  set 
aside  under  section  473  of  the  Code  of  Civil 
Procedure,  it  became  final  and  conclusive  at 
the  expiration  of  six  months  from  its  entry. 
It  was  a  contract  in  regard  to  the  communi- 
ty property.  It  is  not  necessary,  nor  would  it 
be  proper  on  this  proceeding,  to  determine 
the  legal  effect  of  the  contract  evidenced  by 
the  Interlocutory  decree  upon  the  property 
rights.  If  any,  which  vested  in  the  wife  on 
the  death  of  the  husband.  It  may  be  in  a 
proper  proceeding  that  it  will  be  neceasacy 
tor  a  court,  called  upon  to  construe  the  in- 
terlocutory decree,  to  determine  whether  the 
transfer  of  the  property  to  the  wife  and  her 
waiver  of  claim  against  other  property  of  the 
husband  barred  her  from  claiming  In  bia  es- 
tate any  property  under  the  laws  of  succes- 
■ion,  or  wheUier  the  legal  effect  of  the  decree 
was  simply  to  convert  the  portion  of  what 
had  theretofore  been  community  property 
Into  separate  property  of  the  husband,  in 
which.  If  he  died  intestate.  It  may  appear 
that  she  has  a  heritable  right  These  state- 
ments are  not  to  be  understood  as  conveying 
any  expression  of  opinion  on  the  part  of  this 
court  upon  these  matters,  but  as  a  basis  for 
the  conclusions  reached  In  regard  to  the  pow- 
er of  the  trial  court  to  enter  the  final  decree 
or  to  set  it  aside. 

[I,  9]  Because  this  court  on  this  proceed- 
ing cannot  determine  the  legal  effect 'of  the 
interlocutory  decree.  It,  must,  under  well- 
eetablished  rules.  Indulge  In  every  presump- 
tlMi  In  favOT  of  the  actl<m  of  the  trial  court 
in  entering  the  final  decree,  if,  indeed,  that 
action  requires  support  by  presumption.  In 
the  absence  of  a  showing  to  the  contrary,  it 
must  be  presumed  that  the  deeds,  required 
to  be  executed  within  ten  days  after  the  in- 
terlocutory decree  was  made,  were  in  fact 
executed,  and  that  to  forestall  any  doubt 
which  might  arise  as  to  the  vesting  of  title 


under  such  deeds,  or  ptirsuant  to  the  inter- 
locutory decree,  the  final  decree  was  entered. 
It  does  not  seem  necessary  either  to  indulge 
in  presumption  upon  this  subject  or  to  con- 
sider  the  reason  which  may  have  actuated 
the  trial  court  to'  enter  the  final  decree.  The 
last  clause  of  section  132  of  the  Civil  Code 
expressly  provides  that  "the  death  of  either 
party  after  the  oitry  of  the  Interlocutory 
Judgment  does  not  impair  the  power  of  the 
court  to  enter  final  Judgment  as  hereinbe- 
fore provided."  Since  the  marriage  was  not 
dissolved  by  the  entry  of  the  final  decree, 
but  by  the  death  of  the  husband,  and  since 
the  Interlocutory  decree  established  the  prop- 
erty rights  to  the  extent  above  indicated,  it 
would  appear,  on  the  one  hand,  that  the  en- 
try of  the  final  decree  accomplished  nothing ; 
on  the  other,  that  it  injured  nobody.  While 
the  law  neither  does  nor  requires  idle  things, 
it  cannot  be  said  that,  when  the  Legislature 
expressly  reserved  the  iiower  in  the  court  to 
make  the  final  decree,  it  was  an  idle  act. 
Under  the  Code  section,  it  is  concluded  that 
the  couiN;  had  Jurisdlcti<m  to  enter  the  final 
Judgment. 

[10]  The  decree  not  having  been  set  aaide 
untU  more  than  one  year  had  elapsed,  the  ap- 
plication for  the  writ  of  prohibition  Is  baaed 
on  the  groimd  that  to  grjint  the  pending  mo- 
tion is'  beyond  the  Juriadictton  of  the  trial 
court.  The  respondents  resist  the  granting  of 
the  writ  solely  on  the  ground  that  a  Judgment, 
whidi  appears  on  ita  face  to  have  been  made 
without  Jurisdiction,  is  void,  and  may  be  at- 
tacked at  any  time.  The  conclusion  that  the 
trial  court  had  Jurisdiction  to  make  the  final 
decree  disposes  of  the  respondents'  conten- 
tion. The  time  having  expired  within  which 
the  trial  court  might  have  set  aside  the  final 
decree  under  sectioi  473  of  the  Code  of  Civil 
Procedure,  on  motion,  it  has  lost  Jurisdiction 
to  entertain  such  a  motion.  Byrne  v.  Hoag, 
116  Cal.  1,  47  Pac.  776. 

Let  the  peremptory  writ  of  prohibition  is- 
sue as  prayed  for  by  the  petitl(mer. 

AU  three  Justices  concur. 

Opinion  of  Supreme  Court  in  Bank  Denying 
Hearing. 

PER  ODRIAM.  The  petltl<»  for  rehear- 
ing is  denied.  The  opinion  of  the  District 
Court  of  Appeal  does  not  mention  the  deci- 
sion given  by  the  District  Court  of  Appeal 
of  the  Second  District,  filed  on  October  30, 
1919,  in  Gloyd  v.  Superior  Court,  185  Pac. 
995.  In  that  case  a  petition  for  a  rehearing 
was  denied  by  the  Supreme  Court  It  la 
claimed  in  the  present  petition  for  rehear- 
ing that  the  opinion  in  this  case  is  directly 
contrary  to  that  in  the  Gloyd  Case.  We 
think  there  is  a  clear  distinction  between 
them,  and  one  which  takes  away  any  appar- 
ent conflict  .In  the  Gloyd  Case  the  Interloc- 
utory decree  of  divorce  was  a  simple  declara- 
ticn  that  the  husband,  who  was  plaintiff,  was 
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enUtlcd  to  a  divorce.  It  did  not  purport  to 
adjudicate  pit^terty  rights  of  any  character. 
It  was  there  held  that  In  such  a  case,  upon 
tbe  death  of  the  plaintiff  daring  the  ensuing 
year,  the  superior  court  lost  Jurisdiction  to 
proceed  further  In  the  case,  because  the 
death  dissolved  the  marriage,  and  extln- 
qulahed  the  pre-eztetlng  marriage  status 
which  formed  the  subject-matter  of  the  ac- 
tion, leaving  nothing  upon  which  the  only 
final  decree  that  could  be  made  could  operate. 
[11]  In  the  present  case  the  Interlocutory 
decree  not  only  declared  that  the  wife,  who 
was  cross-complainant,  was  entitled  to  a  dl- 
Toroe,  but  also  purported  to  confirm  and  pro- 
vide for  the  performance  of  an  agreement 
made  by  the  husband  and  wife  In  open  court 
dividing  the  c«Mimiunlty  property  between 
them  and  providing  for  the  payment  to  the 
wife  by  the  husband  of  a  permanent  monthly 
sum  for  her  support  It  was 'held  that,  al- 
though the  court  may  have  lost  Jurlsdlctltw 
to  make  a  final  decree,  after  the  death  of  the 
husband,  dissolving  the  marriage  status,  the 
property  rights  fixed  by  the  agreement  and 
ooDflrmed  by  the  interlocutory  decree  still 
remained  In  existence,  and  that  as  to  them 
the  ooort  retained  jurisdiction  to  enter  the 
final  decree  In  the  manner  specified  In  the  In- 
terlocutory decree.  Inasmuch  as  a  husband 
and  wife  may,  even  If  no  divorce  action  Is 
pending,  make  such  contracts  as  they  may 
choose  respecting  property  (Civ.  Code,  i  1B9), 
such  contracts,  whether  made  in  an  action 
for  divorce  or  otherwise,  are  valid,  and  the 
rights  thereunder  do  not  of  necessity  cease 
xtpoa  the  death  of  either  party.  Consequent- 
ly the  subject-matter  of  the  Interlocutory  de- 
cree, so  far  as  such  rights  are  concerned, 
was  not  extinguished  by  the  death  of  Oould 
dtirlng  the  year  succeeding  the  Interlocutory 
decree,  and  the  court  to  that  extent  retained 
Jurisdiction.  This  distinction  Is  clearly  In- 
dicated in  the  opinion  of  the  District  Oourt, 
and  it  was  also  intimated  in  the  Oloyd  Case, 
although  In  that  case  it  was  not  necessary 
to  aay  what  the  result  would  be  as  to  the 
];in^>erty  relations  Inasmuch  as  none  had 
been  adjudicated  by  the  Interlocutory  decree. 

SHAW,  OliSEY,  SliOANB,  IiAWIiOB,  and 
LENNON,  J  J.,  concur. 

ANGBLLOTTI,  C.  J.,  and  WItBUB,  J., 
dissent  from  order  denying  rehearing. 


(47  Cal.  App.  742) 

MALOOF  V.  DAVIS  at  al. 


(Civ.  2134.) 


(District  Court  of  Appeal,  Third  District,  Call- 
fomia.    May  26,  1020.) 

I.  Brsksrt  «=>86(4)— Evidenee  held  to  show 
hraksr  the  procuring  cause  of  sale. 

In  real  estate  broker's  action  for  commls- 
■ton,  evidence  held  to  austain  finding  that  broker 
was  the  procuring  canse  of  the  sale. 


2.  Appeal  and  error  4=9lOIO(>)— Coarfs  find- 
ing oonoluslvp  where  rational  Inference  from 
evidence. 
Qaestlons  of  fact  must  be  resolved  in  favor 

of  court's  finding  if  the  finding  Is  a  rational 

inference  from  the  showing. 

Appeal  from  Superior  Court,  Sonoma  Coun- 
ty ;  Emmet  Seawell,  Judge. 

Action  by  A.  Maloof  against  Ona  M.  Davis 
and  others.  Judgment  for  plaintiff,  and  d»- 
fendants  appeal.    Affirmed. 

R.  L.  Thompson,  of  Santa  Bosa,  for  appel- 
lants. 

Kellogg  &  Kyle,  of  Santa  Bosa,  for  re- 
spondent 

BURNETT,  J.  The  action  was  for  CMn- 
pensatlon  for  securing  a  purchaser  of  real 
estate  belonging  to  defendants.  The  wrtttai 
contract  executed  by  the  parties,  upon  which 
the  action  was  brought  as  far  as  necessary 
to  quote,  was  Ih  the  following  language: 

"I  hereby  authorize  A.  Maloof,  as  my  agent, 

for  a  term  of  days  from  this  date,  and 

hereafter  until  notifled  by  me  In  writing  that 
the  same  Is  withdrawn  (this  is  not  exclusive), 
to  offer  for  sale  and  sell  for  me  for  the  sam 
of  $36,000,  my  real  property  (describing  it). 
And  I  farther  agree  that  if  my  said  agent  shall 
procure  a  buyer  for  said  property,  or  if  a 
sale  or  exchange  is  made  by,  or  upon  any  in- 
formation received  through  such  agency,  wheth- 
er such  sale  or  exchange  be  made  before  or  aft- 
er the  expiration  of  this  agreement,  at  the 
above  or  any  other  amount  named  or  accepted 
by  me,  I  will  pay  to  said  agents  five  per  cent 
of  SQch  selling  price,  as  a  commission  and  com- 
pensation for  such  aerrices." 

The  court  found  that — 

"The  plaintiff  Interested  one  John  Oreott  in 
the  purchase  of  said  property  *  *  *  and 
thereafter,  the  said  defendants  sold  said  ranch 
property  to  said  John  Oreott  and  accepted 
and  received  from  him,  in  payment  thereof, 
the  sum  of  thirty  thousand  dollars  *  *  * 
That  the  said  buyer  of  property,  to  wit  John 
Greott  was  procured  by  plidntiff,  and  said  sale 
to  said  John  Greott  was  made  by.  and  upon 
Information  received  by  said  defendants  from 
plaintUf." 

The  foregoing  findings  present  the  only 
questions  that  are  In  controversy  betweoi 
the  parties.  In  fact  during  the  progress  of 
the  trial  the  learned  counsel  for  appellants 
declared,  "f  suppose  the  only  question  In  this 
case  Is,  was  Mr.  Gray  or  Mr.  Greott  the  pur- 
chaser," and  subsequently  he  said: 

"Of  course,  the  real  Issue  In  this  case  is  what 
was  the  procuring  cause  of  the  sale;  that  la  the 
real  question  in  this  caae." 

The  record  contains  evidence  of  these  facts 
as  substantially  stated  by  respwident:  Aft- 
er the  execution  of  this  contract  and  before 
any  written  notice  of  Its  withdrawal,  iHain- 
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tiff  took  several  perMma  out  to  look  at  the 
propertr  In  an  endeaTor  to  interest  them  as 
buyers.  Finally  he  did  Interest  one  John 
Greott,  took  him  and  his  wife  ont  to  inspect 
the  property  in  person,  introduced  them  to 
the  defendants  as  being  possible  purchasers, 
and  spent  with  them  some  two  or  three 
honrs  while  they  examined  and  talked  with 
the  defendants  about  the  entire  property. 
Oreott  Uked  the  place  and  was  very  much  in- 
terested in  it,  but,  havine  already  an  ofCer 
outstanding  for  another  place,  said  he  would 
make  no  offer  until  he  heard  from  that, 
when  be  would  talk  business,  would  let  them 
know  and  would  make  them  an  offer.  With- 
in a  short  time  afterward  plaintiff  saw 
Greott  twice,  and  each  time  was  advised 
that  Greott  had  not  yet  found  out  about 
hia  offer  for  the  other  place,  and  was  not 
ready  to  talk  business  concerning  the  pur- 
chase of  this.  While  plaintiff  was  still  wait- 
ing for  Oreott  to  answer,  he  evidently 
learned  that  be  was  not  to  get  the  other 
place,  and  the  transaction  occurred  by  whidi 
the  defendants  conveyed  their  property  to 
"Greott  by  deed  dated  April  Id,  1919,  and 
on  the  same  day  taken  by  Greott  himself 
to  the  recorder's  office,  and  there  recorded. 
Thereupon  plaintifl  sought  out  Greott  and 
lnqul;«d  why  he  had  bought  defendants' 
place  from  other  agents,  and  he  replied  that 
It  was  because  he  could  get  it  cheaper  from 
Gray,  the  real  estate  agent  with  whom  the 
property  bad  beoi  listed  by  defendants.  Re- 
spondent thereupon  went  to  one  of  the  de- 
fendants, and  demanded  his  commission  on 
account  of  the  sale  to  his  customer,  and  was 
informed  that  appellants  had  obtained  a  con- 
tract from  Gray  that  they  should  have'  no 
coDunisslon  to  iiay,  and  if  any  was  paid  it 
was  up  to  Gray.  Greott  paid  the  entire 
purchase  price  of  $30,000,  which  was  ac- 
cepted by  defendants,  in  the  tona  ot  three 
personal  checks,  "one  April  12,  ?1910,  for 
$5,000;  two  on  April  19, 1919,  the  date  of  the 
execution  and  delivery  of  the  deed,  one  for 
$12,640,  and  one  for  $12^60. 

[1]  Of  course,  we  are  not  concerned  with 
the  fact  that  evidence  was  introduced  on  be- 
half of  appellants  to  the  effect  that  one  Gray 
was  the  real  purchaser  of  the  property,  and 
that  the  deed  was  taken  in  the  name  of 
Greott  to  secure  him  for  the  purchase  price, 
which  he  advanced.  It  is  sufficient  fot  \i6 
to  say  that  tbe  court's  conclusion  ,to  the  con- 
trary finds  in  the  record  sufficient  legal  sup- 
port. Moreover,  according  to  the  testimony 
of  Mr.  Gray,  he  and  Mr.  Greott  were  part- 
ners tn  the  transaction;  in  other  words,  the 
purchase  was  made  by  and  for  the  benefit 
equally  of  both  of  them.  Upon  this  theory 
the  participation  of  Greott  in  the  purchase 
Is  sufficient,  In  a  legal  sense,  to  satisfy  the 
requirement  that  the  purchaser  must  be  one 
secured  by  the  agent. 


[2]  The  question  ^^ether  the  efforts  of  the 
agent  were  the  procuring  cause  of  the  sale 
must  be  resolved  In  favor  of  the  flndipg  of 
the  court,  since  such  is  a  rational  Inference 
from  the  showing  made.  When  an  agent 
takes  a  prosi)ectlve  purchaser  npon  the  land, 
Introduces  him  to  the  owner,  and  succeeds 
in  awakening  his  Interest  in  the  property, 
and  the  purchaser  expresses  a  tentative  or 
conditional  purpose  to  buy  the  land,  and  a 
short  time  thereafter  he  does  purchase  it, 
no  surprise  should  be  occasioned  if  a  court 
concludes  that  the  agent's  efforts  were  the 
procuring  cause  of  the  sale,  or  at  least  that 
the  sale  "was  made  by,  through  or  upon  In- 
formation received  through  such  agent" 

Appellants  have  treated  us  to  an  Interest- 
ing and  instructive  discussion  of  the  pirinr 
dples  governing  brokers'  commissions,  but 
they  are  familiar  to  the  profession  and  have 
been  often  considered  by  this  and  other  ap- 
pellate courts  of  the  state,  and  we  deem  tar- 
ther  consideration  of  them  unnecessary. 

The  question  here  is  one  of  evidence,  and, 
since  there  is  no  legal  objection  to  the  valid- 
ity of  the  contract  made  by  the  parties,  and 
we  are  satisfied  tliat  there  is  support  for  tbe 
conclusion  of  the  trial  judge  that  plabitlff 
fully  executed  the  terms  and  conditions  of 
said  contract  entitling  Iiim  to  the  compensa* 
tion  therein  provided,  we  nc»ed  to  go  no  far- 
ther. 

Tbe  Judgment  Is  affirmed. 

We  concur:  NICOL,  Presiding  Judge-  pro 
tem.;.  HABT,  J. 


(47  an.  App.  eso) 
SMITH  V.  SMITH  «t  al.    (Civ.  3374.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    May  21,  1920.) 

1.  Appeal  aad  error  «s»IOII(l)— Finding  of 
trial  oonrt  on  oonllicting  evidence  oonduslve. 

Wher«  the  testimony  of  plaintiS  husband 
that  an  aaaigni&ent  was  not  made  as  a  gift  to 
his  wife,  a  defendant,  merely  created  a  con- 
flict of  evidence  on  tbe  point,  tbe  finding  of 
trial  court  that  It  was  a  gift  is  conclusive  as 
to  the  fact 

2.  Husband  and  wife  «=>259,  26&— Earnings  of 
wife  during  marriage  may  be  relinquished  to 
her. 

Though  the  earnings  of  a  wife  from  her  la- 
bor or  business  during  marriage  are  as  a  rule 
community  property,  the  husband  may  relin? 
quish  to  the  wife. the  right  to  such  earnings 
without  any'  conrideration  other  than  their 
mutual  consent,  and.  they  then  become  her 
separate  property. 

3.  HusiMnil  and  wife  «s»266~HHSband's  agree< 
ment  to  relinquish  wife's  earnings  to  her  ma> 
be  Inferred. 

Agreement  of  a  husband  to  .Relinquish  to 
his  wife  her  separate  earnings  may  be  proved 


»ror  other  caua  ■••  same  topic  aiid  KBT-NUMBEB  In  all  Kar-Numtwred  StsesU  and  Induei 


Digitized  by 


Google 


GaL)  SMITH 

<i*i 
by  eTid«Be«  «■  to  the  acta  and  conduct  of  the 
hnaband,  with  relatiop  to  the  earningB  of  the 
wife  or  bnaineM  conducted  by  her  as  com- 
nonity  property,  indicatinf  that  be  did  not  re- 
gard them  a*  commanity  property. 

4.  Haabaad  aad  wife  «e3266— WIfa'a  aarnlnaa 
roliaqulshad  to  bar  became  aeparata  proporqr. 

Wife's  millinery  business  and  earnings  de- 
riTed  therefrom  relinquished  to  her  by  her  hus- 
band kM  to  have  become  her  separata  prop- 
erty. 

6.  Hoaband  and  wife  «=9258— Expendltura  of 

community  fands  on  wife's  separate  realty 

doaa  not  change  titlo. 

The  expenditure  by  a  husband  of  either  his 

aeparate  funds  or  the  community  funds  of  him- 

adf  and  wife  in  improving  his  wife's  aeparate 

property  does  not  change  title  to  the  realty  aa 

between  them,  in  the  absence  of  any  specific 

agreement  to  the  contrary;    title  to  improve- 

Bcnts  following  land. 

Appeal  from  Superior  Ooort,  Los  Aiq^ea 
County;   John  W.  Sbenk,  Judge. 

Actlcm  by  James  B.  Smith  against  Phella 
L.  P.  Smith  and  others.  From  Jndgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

H.  S.  Langhlin  and  Mubleman  &  Crump, 
all  of  Los  Angles,  for  appellant 

SwrafBeld  &  Swaffidd,  Off  Long  Beach,  for 
nBp<Hideat& 

NOUBSB,  J.  Action  to  qnlet  title.  Jndg- 
ment was  rendered  In  favor  of  defendant  on 
ber  croes-contplalnt,  from  which  plaintiff 
appeals. 

Plaintiff  and  defendant  Phelia  L.  P.  Smith 
are  hnsfaand  and  wife.  The  property  which 
Is  the  snbjeet  of  this  litigation  consists  of 
a  lot,  with  dwelling  house  thereon,  situate 
In  Ix>ng  Beach;  Cal.  The  complaint  alleged 
Uiat  at  the  time  of  the  commencement  of 
this  action  plaintiff  was  the  owner  and  In 
poBsesslon  of  the  lot  In  question;  that  said 
lot  was  purchased  and  Improved  subsequent 
to  the  'marriage  of  plaintiff  and  defendant 
Smith  with  the  separate  funds  of  plaintiff 
and  the  community  funds  of  plaintiff  and  de- 
fendant Smith,  and  the  deed  for  convenience 
was  taken  in  the  name  of  defendant  Smith; 
that  defendant  Smith  had  Incumbered  the 
same  t^  giving,  a  trust  deed  to  def«idant 
the  Title  Insurance  ft  Trust  Company  to  se- 
cure the  repayment  of  money  had  from  de- 
fendant Long  Beach  Sdvings  Bank  ft  Trust 
Company,  and  had  used  the  money  thus  ac- 
quired without  the  knowledge  or  consent  of 
Irialnttff  to  the  detriment  of  plaintiff  and 
bis  Interests  In  said  property.  Defendant 
Smith  answered  and  cross-coinplalned,  deny- 
ing the  allegations  of  the  complaint  and  set- 
ting up  title  in  herself  as  her  separate  prop- 
erty and  estate.  The  trial  court  found  that 
ttie  property  was  neither  purchased  with  the 
■QMiTate  funds  of  plaintiff  and  the  com- 
munity   funds    of   plaintiff    and   defendant 


.  SBOTH  '  8) 
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Smith  nor  the  separate  funds  of  plaintiff. 
On  the  contrary,  the  court  found  that  de- 
fendant Smith  acquired,  by  assignmeit  from 
her  sister,  as  a  gift,  her  equity  in  a  contract 
for  the  purchase  of  lot  8,  on  which  the  sis- 
ter had  paid  the  sum  of  $335,  leaving  an  un- 
paid balance  of  $165,  which  defendant  Smith 
thereafter  paid  'out  of  her  separate  funds. 

[1]  Appellant  contends  that  the  property 
In  question  is  community  property  because 
it  was  acquired  subsequent  to  marriage  and 
with  community  funds.  This  contention  Is 
bABed  upon  the  testimony  of  appellant  that 
the  assignment  was  not  made  as  a  gift  to 
his  wife,  but  that  she  purchased  her  sister's 
equity  in  the  lot  for  $50  which  he  furnished 
for  that  purpose.  This  merely  create  a  con- 
flict In  the  evidence,  and  the  finding  of  the 
court  that  It  was  a  gift  Is  conclusive  as  to 
that  fact.  Appellant  further  argues  that 
the  $166  balance  paid  by  defendant  Smith 
on  the  purchase  price  of  the  lot  was  money 
derived  from  a  millinery  business  conducted 
by  Mrs.  Smith  subsequent  to  their  marriage 
and  hence  was  community  property. 

[2, 3]  Although  the  earnings  of  the  wlfa 
during  marriage  are,  as  a  rule,  community 
property,  the  husband  may  relinquish  to  the 
wife  the  right  to  such  earnings  without  any 
consideration  other  than  their  mutual  oon* 
sent,  and  they  then  become  her  8^>arate 
property.  Wren  v.  Wren,  100  Cal.  276,  279, 
84  Pac.  775,  38  Am.  St.  Rep.  287 ;  Larson  v. 
Larson,  IB  Cal.  App.  531,  535,  115  Pac.  840. 
Such  an  agreement  may  he  proved  by  evi- 
dence -as  to  the  acts  and  conduct  of  the  hus- 
band with  relation  to  the  earnings  of  the  wife 
or  business  conducted  by  her  as  community 
property  indicating  that  he  did  not  regard 
them  as  community  property.  Larson  v.  Lar- 
Sim,  supra;  Kaltschmidt  v.  Weber,  146  Cal. 
686,  699,  79  Pac.  272.  Bespondent  Smith  tes- 
tified viat  she  started  the  millinery  business 
with  $200  received  from  the  sale  of  property 
concededjy  her  separate  estate.  This  was 
denied  by  appellant,  who  claimed  that  he 
advanced  the  $200  to  help  her  start  the 
business.  But,  as  significant  of  his  attitude 
with  relation  to  that  business,  he  testified: 

"The  proceeds  from  that  store  were  kept  in 
her  personal  l>ank  account.  I  had  no  access  to 
that  bank  account.  I  knew  when  she  started 
the  business  and  ran  the  bank  accotmt  along 
that  way.  *  *  *  I  knew  that  she  started  her 
bank  account.  The  bank  account  was  in  her 
own  name. .  *  *  *  I  had  a  bank  account  and 
she  had  hers,  and  I  do  not  think  either  had  ac- 
cess to  the  other's  account.  She  paid  the  bills 
for  that  millinery  business  out  of  her  account 
except  the  first  one;  that  was  the  money  I  let 
ber  have  to  start  it  with,  that  is,  the  big  biU, 
$200  or  $250;  except  fox  that  she  paid  the 
bills  out  of  her  own  account  and  she  ordered 
the  goods,  selected  them  and  determined  what 
they  should  be.  That  was  the  way  It  always 
was  from  the  beginning." 


>For  other  CUM  se«  lam*  tople  and  KBT-Nxm BBS  In  all  Kay-Numbered  DlgteU  and  Indexes 


Digitized  by 


Google 


62 


191  PAOIFIO  BBPORTHB 


(CaL 


[4]  It  Ifl  apparent  from  an  examination  of 
the  entire  evidence  that  plalnttS  made  no 
claim  to  tbe  business,  but  treated  it  aa  hla 
wife's  separate  property.  The  right  to  the 
millinery  business  and  tbe  earnings  derived 
tberefrom  having  been  thus  relinquished  by 
plaintiff  to  his  wife,  t)iey  did,  in  fact,  be- 
come her  s^arate  proiwrty.' 

The  only  other  question  for  determination 
is  whether  the  original  character  of  the  lot 
wai  changed  by  the  Improvements  erected 
thereon,  which  consisted  of  a  dwelling  house 
costing  In  tbe  neighborhood  of  $3,000.  The 
trial  QOtirt  found  on  oonflictlng  evidence 
that  all  improvements  were  made  by  respond- 
ent Smith  out  of  her  separate  estate  and 
property,  that  appellant  from  time  to  time 
advanced  some  moneys  and  funds  out  of  his 
own  separate  estate  and  out  of  the  communi- 
ty property,  which  were  used  In  the  improve- 
ments, that  all  such  advancements  were  made 
by  appellant  as  a  gift  to  respondent  Smith 
aa  and  for  her  own  separate  estate  and  prop- 
arty ;  and  that  all  improvements  now  on  the 
■real  property  are  the  sole  and  separate  prop- 
erty and  estate  of  respondent  Smith,  and 
that  appellant  has  no  Interest  in  either  the 
land  or  improvements  thereon.  The  findings 
on  the  facts  are  conclusive.  The  conclusions 
of  law  drawn  therefrom  are  supported  by 
the  authorities. 

[S]  The  expenditure  by  a  husband  of  either 
his  separate  funds  or  the  community  funds 
of  himself  and  wife  In  improving  his  wife's 
separate  property  does  not  operate  to  change 
the  title.  As  between  them,  in  the  absence 
of  any  specific  agreement  to  the  contrary, 
the  title  to  the  improvements  follows  tbe 
land.  Carlson  v.  Carlson,  10  Gal.  App.  800, 
303,  101  Pac.  923;  Shaw  v.  Bemal,  163  Cal. 
262,  267,  268,  124  Pac.  1012.  AppeUant  does 
not  claim  that  there  was  any  agreement  that 
the  property  should  become  community  prop- 
erty. Where  no  agreement  has  been  made, 
"it  must  rather  be  presumed  that  it  was  the 
intention  of  the  husband  to  advance  the  mon- 
ey paid  for  the  benefit  of  the  wife's  estate 
and  that  It  was  intended  to  accrue  to  her 
interest."    Carlson  v.  Carlson,  supra. 

The  Judgment  is  affirmed. 


We   concur:    LANGDON, 
TAIN,  J. 


P.  J.;    BBIT- 


(47  CaL  Am>.  671) 

GORDON  at  al.  v.  HILLMAN  at  ax. 
(Civ.  3375.) 

(Diatrict  Court  of  Appeal,  First  District,  Di- 
vision 2,  California.    May  19,  1920.) 

I.  Judgment  <8=3925— Suit  maiatalnaMe  oa  for- 
eign Judgment  under  full  faith  dausa. 
Under  Fed.  Const,  art.  4,  {  1,  suit  on  a 
final  judgment  affirmed  by  the  Supreme  Court 
of  the  state  ol  Washington  can  be  maintained 
ia  California. 


2.  Judgment  «5>8I8(I)— Fall  faith  elaaie  ap- 
plies only  to  reoords  of  ooarta  having  Jarls- 
dlotlott. 

Federal  Const  art  4,  {  1,  requiring  courts 
of  one  state  to  give  fnU  faith  and  credit  to 
the  judgments  of  a  sister  state,  applies  to 
records  and  proceedings  of  courts  only  in  so 
far  as  they  have  jurisdiction,  and  tbe  juiis- 
diction  of  the  court  rendering  judgment  aned 
on  in  another  state  is  always  open  to  inquiry 
under  proper  averments  questioning  its  con- 
clusiveness. 

3.  Judgment  ^=9820— Judgmaat  of  other  stato 
now  sued  on  may  be  resisted  for  fraud  going 
to  JurisdloUott. 

Since  a  fraud  may  go  to  the  question  of 
jurisdiction,  judgment  rendered  in  another  state 
may  be  resisted  for  fraud  going  to  the  jurisdic- 
tion of  tbe  court  of  such  other  state,  either 
with  reqpect  to  the  subject-matter  or  the  per- 
son, or  which  constitutes  a  fraud  on  the  law 
of  the  forum,  or  which  operates  to  deprive  a 
party  against  whom  Judgment  was  rendered  of 
opportunity  to  present  a  meritorious  defense. 

4.  Judgment  «e9946— Oofaalt  in  salt  oa  Jndg- 
neat  of  other  stato  reversed,  where  orlglaal 
Judgment  set  aside. 

If  original  judgment  of  the  state  of  Wash- 
ington sued  on  in  California  had  been  set  aside 
prior  to  defendants'  motion  to  vacate  default 
judgment  against  fhem  rendered  in  California, 
the  default  judgment  would  have  been  re- 
versed aa  a  matter  of  right  and  restitution 
awarded  defendants. 

5.  Judgment  «=>922  —  Sotting  aside  former 
Judgment  sued  on  has  same  effect  as  where 
suit  brought  oa  Judgmoat  subseqaeatly  re- 
versed. 

Tbe  efFect  of  setting  aside  former  judgment 
sned  on  is  the  same  as  where  suit  is  brought 
on  a  judgment  which  is  thereafter  reversed 
on  appeal,  when  tbe  judgment  debtor  is  en- 
titled to  have  the  second  Judgment  set  aside 
as  of  record  and  as  of  right 

6.  Judgment  «=9946— Motion  to  vacate  default 
Judgment  on  Judgment  of  other  state  sought 
to  bs  vacated  for  fraud  should  have  been 
granted. 

While  motion  made  under  Code  Civ.  Proc. 
{  473,  to  vacate  a  default  judgment  is  address- 
ed to  the  discretion  of  the  court,  and  its  action 
will  not  be  disturbed  on  appeal  except  for  clear 
showing  of  abuse  under  particulai*  circumstanc- 
es shown,  held  that  defendants'  motion,  made 
within  the  six  months  limited  by  the  Code  sec- 
tion to  vacate  default  Judgment  ajgfainst  them 
on  a  judgment  of  the  atate  of  Washington, 
which  they  had  instituted  proceedings  to  set 
aside  for  fraud,  should  have  been  granted. 

Appeal  from  Superior  Court  Lioa  Angeles 
County ;  Grant  Jackson,  Judge. 

Action  by  B.  M.  Gordon,  individually  and 
as  administrator  of  the  estate  of  Eva  P.  Oor^ 
don,  deceased,  against  C.  D.  Hillman  and 
Bessie  Olive  Hillman,  his  wife.  From  an  or- 
der denying  defendants'  motion  to  vacate  de- 
fault judgment  against  them,  they  appeaL 
Reversed. 
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Arthnr  C.  Taughan,  of  IjOs  Angelea,  for  ap- 
pellants. 

R.  B.  TarnbuII  and  Harold  B.  Tbomas, 
both  of  Los  Angeles,  for  respondraits. 

BRITTAIN,  J.  The  defendants  appeal 
from  an  order  denying  motion  to  vacate  a 
default  Judgment  In  the  superior  court  In 
Los  Angeles  In  a  suit  to  recover  some  $40,'- 
000  upon  a  Judgment  alleged  to  have  been 
rmdered  In  the  superior  court  of  King  coun- 
ty. In  the  state  of  Washington,  on  January  6, 
191& 

Judgment  was  entered  on  June  4,  1918. 
Notice  of  motion  to  vacate  the  default  Judg- 
ment was  given  on  November  9, 1918.  It  was 
accompanied  by  an  alBdavlt  of  the  defendant 
and  a  copy  of  the  proposed  answer.  The  Judg- 
ment of  the  Washington  court  was  attacked 
on  the  ground  of  fraud.  It  Is  stated  in  the 
affidavit  that  the  defendant,  Hillman,  was 
not  aware  or  the  fact  that  he  and  his  code- 
fmdant  had  a  good  and  substantial  defense 
to  the  action  in  Los  Angeles  until  Slay  20^ 
1918.  It  further  appears  that  on  May  26, 
1918,  proceedings  were  commenced  in  the 
Washington  court  to  vacate  and  set  aside 
the  original  Judgment  The  defendants  ad- 
vised their  attorney  that  they  had  done  so, 
and  Instructed  him  to  file  an  answer  on  their 
behalf  In  the  Los  Angeles  suit,  setting  up  the 
alleged  fraud  upon  them  as  a  defense  there- 
in. It  is  alleged  they  relied  entirely  upon 
their  attorney  to  protect  their  Interests  in 
this  connection,  and  to  prepare  and  file  all 
necessary  papers  and  pleadings,  and  that 
they  believed  he  had  taken  and  would  take 
■neb  steps  as  were  necessary  and  proper  to 
iwoteet  their  Interests;  that  tbef  did  not 
know  of  the  entry  of  the  d^anlt  or  of  the 
Jadgmmt  by  default  until  June  20,  1918, 
whoi  they  were  advised  by  their  attorney 
that  they  might  move  at  any  time  within  six 
months  to  vacate  the  Judgment;  that  this 
statement  was  coupled  with  the  advice  that 
the  defendants  should  delay  making  their 
motion  In  the  Los  Angeles  conrt,  so  that  the 
Washington  court  might  have  an  opportunity 
to  pass  upon  the  proceedings  instituted  there 
pjlor  to  the  hearing  of  the  motion  in  Los  An- 
geles. It  appears,  Inferentlally,  at  least,  that 
the  proceedings  to  vacate  the  Judgment  were 
pending  In  the  Washington  court  at  the  time 
of  the  hearing  of  the  motion,  which  was  de- 
nied on  November  20,  1918.  Reference  is 
made  in  the  appellants'  brief  to  a  decision 
rendered  by  the  Supreme  Court  in  the  state 
of  Washington  on  December  30,  1919,  the  ef- 
fect of  which  was  to  cause  the  vacation  of 
the  Judgment  on  which  the  suit  in  the  Los  An- 
geles court  was  based.  Gordon  v.  Hillman 
(Wash.)  186  Pac.  651.  Considered  as  a  mat- 
ter oX  fact,  the  action  of  the  Washington 
court,  after  the  determination  of  the  motion 
in  the  Los  Angeles  court,  can  be  given  no 
consideration.    When  the  motion  was  made. 


HIIJ:<1£AN  63 

P.) 

however,  within  the  six  months  limited  by 
section  473  of  the  Code  of  Civil  Procedure, 
It  appeared  that  the  proceedings  to  vacate 
the  Washington  Judgment  were  pending. 

[1-S]  From  the  showing  made  on  behalf  of 
the  defendants,  it  appeared  that  the  Judg- 
ment on  which  the  suit  was  brought  was  a 
final  Judgment,  having  been  affirmed  by  the 
Supreme  Court  of  Washington.  Suit  on  such 
a  Judgment  may  be  maintained  under  consti- 
tutional provisions  requiring  courts  of  one 
state  to  e^ve  full  faith  and  credit  to  the  Judg- 
ments of  a  sister  state.  Const,  art.  4,  §  1. 
That  clause  of  the  Constitution  applies  to  rec- 
ords and  proceedings  of  courts  only  so  far  as 
they  have  Jurisdiction.  Board  of  Public  Works 
V.  Columbia  College,  17  Wall.  (U.  S.)  521, 21 L. 
Ed.  687;  Pennoyer  v.  Neff,  95  U.  S.  714,  24  U 
Ed.  566;  Kenaud  v.  Abbott,  116  U.  S.  277,  6 
Sup.  Ct  1194,  29  I«,  Ed.  629.  The  Jurisdic- 
tion of  the  court  rendering  the  Judgment  Is 
always  open  to  Inquiry  under  proper  aver- 
ments, where  its  conclusiveness  Is  questioned 
in  another  state.  Knowles  v.  Logansport, 
etc.,  19  WalL  (U.  S.)  68,  22  U  Ed.  70;  Sim- 
mons V.  Saul,  138  n.  6.  439,  11  Sup.  Ct.  369, 
84  L.  Ed.  1064;  Brown  t.  Fletcher,  210  U.  S. 
82,  28  Sup.  Ct.  702,  62  L.  Ed.  966;  Han- 
cock's Estate,  166  Cal.  804,  106  Pac.  68,  134 
Am.  St  Rep.  177.  Since  fraud  may  go  to 
the  veiy  question  of  jurisdiction,  a  judgment 
rendered  in  another  state  may  be  resisted 
on  the  ground  of  fraud  which  goes  to  the 
Jurisdiction  of  the  court  to  render  the  ques- 
tioned Judgment  either  with  respect  to  the 
subject-matter  or  of  the  person,  or  which 
constitutes  a  fraud  upon  the  law  of  the  fo- 
rum, or  which  operates  to  deprive  the  party 
against  whom  the  Judgment  was  rendered  of 
an  opportunity  to  defend  the  suit  when  be 
had  a  meritorious  defense  to  it  32  L.  R.  A. 
(N.  S.)  p.  939,  note. 

[4]  BJnough  facts  to  resist  a  general  demur- 
rer appear  in  the  answer  proposed  to  be  filed 
at  the  time  of  the  hearing  of  the  motion  to 
vacate  the  default  to  show  fraud  in  obtaining 
the  Judgment  on  which  the  suit  was  brought 
in  a  matter  affecting  the  Jurisdiction  of  the 
conrt.  If  the  original  Judgment  had  been  set 
aside  prior  to  the  motion,  the  default  Judg- 
ment rendered  In  this  state  would  have  been 
reversed  as  a  matter  of  right  and  restitution 
would  have  been  awarded  to  the  defendant 
Merchants'  Ins.  Co.  v.  De  Wolf,  83  Pa.  45,  76 
Am.  Dec  677;  Davidson  v.  Smith,  1  Blssel 
(U.  S.)  862;  Faber  v.  Hovey,  117  Mass.  108, 
19  Am.  Rep.  398. 

[6]  The  effect  of  setting  aside  a  former 
Judgment  is  the  same  as  where  suit  is 
brought  on  a  judgment  which  is  thereafter 
reversed  on  appeal,  when  the  judgment  debt- 
or is  entitled  to  have  the  second  Judgment 
set  aside  as  of  record  and  as  of  right  Heck- 
ihig  V.  AUen  (C.  C.)  15  Fed,  196 ;  Banning  v. 
Taylor,  24  Pa.  297 ;  MttM  Ins.  Co.  v.  Aldrich, 
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88  Wia.  lOT;  Mann  t.  Mtna.  Ins.  Co.,  88 
Wis.  114 ;  Ward  t.  MarshaU,  96  CaL  1S6,  30 
Paa  1113,  81  Am.  St  Bep.  108;  Dissentliig 
Opinion,  Justice  Olney,  in  Be  Vincent  Ric- 
cardl  (April  16,  1S20)  59  CaL  Dec.  478,  484- 
485. 

If  within  six  montbs  after  tlie  entry  of  the 
default  judgment  the  Supreme  Court  of 
Washln^on  had  vacated  the  original  judg- 
ment, that  fact  would  have  been  a  sufficient 
reason  for  Tacatlng  the  default  judgment 
If  the  d^ault  judgment  should  be  held  good, 
the  subsequent  action  of  the  Supreme  Court 
of  Washlngtcm  would  hare  required  its  vaca- 
tion under  the  rules  announced  in  the  cases 
which  have  been  last  cited.  If  the  Washing- 
ton judgment  had  been  set  aside  before  the 
default  was  entered,  that  fact  properly 
pleaded,  would  have  constituted  a  bar  to  the 
prosecution  of  the  Callfoniia  suit  It  is  not 
the  purpose  of  the  law  to  deprive  litigants  of 
the  rigjit  to  have  their  cases  determined  up- 
on tbdr  merits,  nor  to  Invite  new  litigation 
to  overturn  judgments.  While  the  affirma- 
tive allegations  of  the  proposed  answer  were 
denied  in  counter  affidavits,  the  trial  court 
was  in  no  position  to  determine  the  merits 
of  the  oaae,  nor  to  adjudge  finally,  In  the 
absence  of  evidence,  upon  the  truth  of  the 
formal  allegations  and  denials.  It  clearly 
appeared  both  that  proceedings  were  pending 
in  Washington  to  set  aside  the  judgment 
wbidi  vas  the  basis  of  the  California  suit, 
and  that  the  issue  of  fraud  was  tendered 
by  the  proposed  answer.  The  application 
amounted  to  a  plea  in  abatement  in  a  case 
where,  but  for  the  pendency  of  the  Washing- 
ton proceedings,  a  plea  in  bar  must  have 
been  held  good. 

[•1  While  a  motion  made  under  section  473 
of  the  Code  of  Civil  Procedure  is  addressed 
to  the  discretion  of  the  court,  and  its  action 
will  not  be  disturbed  on  appeal,  unless  it 
stiall  be  made  clearly  to  appear  tliat  such  dis- 
cretion has  been  abused,  under  the  circum- 
stances shown  by  the  record,  the  motion  to 
vacate  the  default  judgment  made  within 
the  six  months  limited  by  the  Code  section, 
should  have  been  granted. 

The  order  appealed  from  is  reversed. 

We  concur:   LANGDON.P.J.;  NOUBSBI,J. 


(47  CaL  App.  MO) 

JIMENO  V.  COMMONWEALTH  HOME 
BUILDERS  et  al.    (Civ.  3187.) 

(District   Court   of   Appeal,   Second   District 
Division  2,  California.   May  21,  1920.) 

.1.  Libel  and  slander  «s>89(l)— Allogation  of 
special  damages  unneoesaanr. 
If    an   alleged    defamatory    publication   is 
libelous  per  se,  no  allegation  of  special  damages 
is  necessary. 


2.  Libel  and  slanilar  «s>l6-WrlttBn  or  prlated 
words,  when  "llbeloas  per  se." 

Words  written  or  printed  may  be  libelous 
and  actionable  per  se  if  they  tend  to  expose  the 
plaintiff  to  pnblic  hatred,  contempt,  ridicule, 
aversion,  or  disgrace,  and  to  induce  an  evil 
opinion  of  him  in  the  minds  of  right-thinking 
persona  and  deprive  him  of  friendly  intercourse 
and  society,  even  though  the  same  words,  if 
spoken,  would  not  have  been  actionable,  and 
■Qch  is  true  where  the  publicatioD  is  of  a  char- 
acter  that  usually,  ordinarily,  and  naturally  de- 
tracts from  the  reputation  and  standing  of  the 
defamed  person. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  First  and  Second  Series,  LibeL] 

3.  Libel  and  slander  «=9lOI>(l)— Allegation 
sufflolent  to  permit  proof  that  words  applied 
to  plaintiff. 

A  broad  allegation  that  the  matter  in  ar- 
ticles was  pabliabed  of  and  concerning  plaintiS 
was  sufficient  to  permit  proof  that  the  readers, 
who  knew  the  extrinsic  drcnmstances,  under- 
stood that  the  words  referred  to  plaintiff,  un- 
der Code  av.  Proe.  {  460. 

4.  Libel  and  slander  «s»l8— Charging  stooli« 
holder  with  Intent  to  wreok  corporation  lU 
belotts  per  9». 

An  airticle  charging  that  a  stockholder,  who 
was  chairman  of  a  committee  of  stoCkboldera 
organized  to  investigate  the  affairs  of  a  corpo- 
ration and  protect  the  rights  and  interests  of 
its  stockholders,  intended  to  wreck  it  and  to 
do  some  coarse  financiering,  held  Ubelons  and 
actionable  per  se,  under  Civ.  Code,  |  45. 

5.  Libel  and  slander  «=3l9— Artiolo  mast  Im 
considered  as  a  whole. 

To  test  its  libelous  quality,  a  publication 
must  be  considered  as  a  whole. 

Appeal  from  Superior  Court  Loe  Angles 
CSonnty ;  Grant  Jackson,  Judge. 

Action  by  F.  D.  Jlmeno  against  the  Com- 
monwealth Home  Builders,  a  corporation,  and 
others.  Judgment  for  defendants,  and  plain- 
tiff appeals.    Reversed. 

N.  C.  Folsom,  and  Jesse  A.  Gyger,  of  Los 
Angeles,  for  appellant 

Fred  W.  Heatherly,  N.  Blackstodc,  and  Al- 
fred W.  Allen,  all  of  Los  Angeles,  for  r«^ 
pondentB. 

FINLATSON.  P.  J.  This  is  an  action  for 
libeL  Defendants  demurred  to  plalntUTs  seo- 
ond  amended  complaint  upon  the  grounds 
that  it  does  not  state  a  cause  of  action  and 
that  in  certain  particulars,  it  is  imcertain, 
ambiguous,  and  unintelligible.  The  demurrer 
was  susta^ed.  Plaintiff  declined  further  to 
amend,  and  judgment  for  defendants  was  en- 
tered accordingly.  From  that  judgment 
plaintiff  appeals. 

The  extrinsic  circumstances  alleged  in  the 
complaint  by  way  of  inducement,  and  to  be 
considered  in  connection  with  the  alleged 
libel,  are  these:  Plaintiff,  an  investment  bro- 
ker, dealing  in  real  estate  and  mining  invest- 
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ments,  was,  at  all  times  mentioned  In  ihk  |  the  stockholder.    'I  have  had  aome  experience 


complaint,  a  stockbolder  In  the  defendant  cor- 
poration. Commonwealth  Home  Builders,  and 
chairman  of  a  committee  of  stockholders  or- 
ganized to  Investigate  the  affairs  of  that  cor- 
poration and  protect  the  rights  and  interests 
of  all  Its  stockholders.  The  investigating 
committee  was  organized  at  the  instance  of 
plaintiff,  with  the  advice  and  assistance  of 
one  C.  E.  Norton,  a  reputable  auditor.  Prior 
to  the  publication  complained  of,  plaintiff 
was  a  stockholder  In,  and  had  been  active  in 
the  promotion  of,  the  Stone  Chief  Mining 
Company,  a  corporation. 

The  complaint  alleges  that,  for  the  purpose 
of  exixMlng  plaintiff  to  contempt,  hatred,  rid- 
icule, and  obloquy,  defendants  maliciously 
published  and  circulated,  In  the  American 
Globe^  a  magazine,  among  the  stockholders  of 
the  defendant  coriraratlon,  of  and  concerning 
plalntur,  the  following  false  and  defamatory 
artldes: 

'Worton's  FUibaster  Ejzpedition  on  Common- 
wealth  Home   Bnilders— A   Fizzle. 

'^  B,  Norton,  president  of  Original  Home 
Builders  of  Los  Angeles,  as  well  aa  trustee  for 
a  little  more  than  half  of  the  stock,  also  a  direc- 
tor of  the  Sontbem  California  Home  Builders, 
to  conjunction  with  Mr.  Jimeno,  an  official  and 
prmnoter  of  the  Stone  Chief  Mining  Co.,  and  a 
stDcUudder  of  Commonwealth  Home  Bnilders, 
entertained  some  twenty-five  stockholders  of 
Commonwealth  Home  Builders,  in  the  office  of 
the  Stone  Chief  Mining  Co.  on  the  evening  of 
December  1, 1916.  The  editor  of  the  American 
Globe  received  no  notice  of  tiiis  happening,  bat 
did  manage  to  lecnre  just  the  information  de- 
aired  by  stockholders  who  do  not  desire  their 
wealthy  corporation  wrecked.  •  *  •  The  lit- 
tle gathering  seemed  to  be  a  cooked  and  dried 
affair.  *  *  *  As  usual  money  was  desired. 
It  seems  that  the  4,000  stockholders  are  to  con- 
tribute on  the  assessment  baaia  of  so  much  per 
share  (to  these  men)  which  has  not  the  sanction 
of  the  present  sane  and  responsible  administra- 
tion, and  no  statement  rendered — ^no  questioni 
asked.  An  unauthorised  bill  for  9160  was  pre- 
■ented  by  Mr.  Jimeno,  of  the  Stone  Chief  Mln* 
tog  Co.    •    ♦    • " 

"Trotective   System   of  Buining   Stockholders. 

"Money  greed  will  cause  some  people  to  do 
anything  as  long  as  they  are  able  to  keep  out 
of  jail.  •  •  •  The  stockholder  calls  on  a  so- 
called  andltor  about  whose  antecedents  no  one 
knows  anything,  and  whose  record  in  corpora- 
tion activities  has  never  shown  a  dean  winding 
«p  of  affairs  for  stockholders  of  the  other  cor- 
yorations  concerned.  The  master  brain  (?) 
aa  steeped  with  greed  for  gold  as  to  care  noth- 
iiw  for  the  majority  of  stockholders'  interests, 
whom  he  terms  'boobs'  autocratically  rises  to 
the  occasion.  He  maps  out  the  campaign  in 
snch  a  manner  as  to  prevent  himself  from  being 
caught  on  conspiracy-to-wreck-corporation 
charges.  This  will  cost  you  nothing.  I  will 
get  yon  in  control  of  that  corporation  and  be- 
tween yon  and  me  we  ought  to  milk  it  for  a 
long  time.'  'Bat  I  do  not  understand  the  build- 
tog  and  tovestment  company  business,'  replies 

l»lP.-« 


in  oil,  mining  and  wildcat  schemes,  though,  if 
that  would  do  any  good.'  Any  office  boy  can 
do  what  yon  are  to  do,  replied  the  self-styled 
auditor.  *  *  *  I  will  have  another  man  look 
for  certain  information  which  we  twist  into 
such  shape  as  to  put  the  management  of  that 
building  and  investment  company  on  the  defen- 
sive. Anything  to  arouse  suspicion  and  shatter 
confidence  and  the  credit  of  Uie  company.  We 
don't  care  how  many  business  deals  we  knock 
out,  thereby  depriving  the  stockholders  of  fu- 
ture profits,  neither  do  we  care  how  much 
damage  we  may  cause  the  company  otherwise, 
or  how  much  expense  we  put  it  to,  all  of  wliich 
affects  the  assets  of  stockholders.  *  *  • 
Stockholders  who  satisfy  themselves  alMOt  the 
character  and  former  bosinesa  records  of  such 
'Money  Greed  Meddlers'  and  corporation  wreck- 
ers ••  *  would  hardly  be  inclined  to  give 
these  Intolerance  Individuals'  their  support, 
proxies  or  votes.  They  have  nothing  at  stake. 
•  ♦  •  Protective  Committee  (T)  composed  ct 
so-called  auditor  and  atockholder  receive:  (1) 
Contributions  from  stockholders  to  carry  on 
campaign  of  wrecking  their  own  company,  of 
which  no  account  is  given  and  which  could  run 
into  some  thousands  of  dollars.  •  •  *  Fine 
business  for  the  auditor  and  stockholder  but 
rather  coarse  financiering." 

[1,1]  Respondents  have  not  favored  na 
with  any  printed  points  or  authorities,  and 
we  are,  therefore,  somewhat  In  the  dark  as  to 
the  precise  reasons  for  their  attack  upon  the 
complaint  At  the  oral  argument,  their  coun- 
sel contented  themselves  with  the  bare  state- 
ment that  nowhere  in  the  complaint  has 
plaintiff  alleged  any  special  damages.  From 
this  we  Infer  that  the  chief,  if  not  the  only, 
ground  relied  upon  by  resxMndents,  is  the 
absence  of  an  allegation  of  special  damages. 
If,  as  we  believe,  the  alleged  defamatory  pub- 
lication is  libelous  per  se,  then  no  allegation 
of  special  damages  is  necessary.  The  courts 
have  long  recognized  a  distinction  betweoi 
written  and  oral  defamation.  While  what- 
ever charge  will  sustain  a  suit  for  dander 
when  the  words  are  merely  spoken  will  sus- 
tain a  suit  for  libel  if  they  are  written  or 
printed  and  published,  yet  many  charges 
which  if  merely  spoken  of  another  would  not 
be  actionable  without  proof  of  special  dam- 
ages, will  be  libelous  x>er  se  when  written  or 
printed  and  published.  Accordingly,  it  may 
be  stated  as  a  general  proposition  that  words 
written  or  printed  may  be  libelous  and  ac- 
tionable per  se,  that  is,  actionable  without 
any  allegations  of  special  damages,  if  they 
tend  to  expose  the  plaintiff  to  public  hatrfeS, 
contempt,  ridicule,  aversion,  or  disgrace,  and 
to  Induce  an  evil  opinion  of  him  in  the  minds 
of  right-thinking  persons  and  deprive,  him  of 
their  friendly  Intercourse  and  society,  ev&a. 
though  the  same  words,  if  spoken,  would  not 
have  been  actionable.  25  Cyc.  250.  If,  <m  its 
face,  the  publication  is  of  a  character  that 
usually,  ordinarily,  and  naturally  detracts 
from  the  reputation  and  standing  of  tta« 
plalntur,  and  tends  proximately  and  naturally 
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to  deprive  hbn  of  the  confidence  and  esteon 
of  others,  thus  causing  him  to  be  shunned  or 
ayoided,  it  is  libelous  per  se,  and  special 
damages  need  not  be  alleged  or  proved. 
From  such  a  publication  the  law  presumes 
general  damages  as  a  natural  and  probable 
consequence. 

[3]  Some  of  the  defamatory  language  in 
the  libelous  articles  published  by  defendants 
manifestly  refers  solely  to  the  auditor,  0.  E. 
Norton.  Other  defamatory  portions  of  the 
articles  seem  to  be  aimed  at  both  plaintiff  and 
Korton,  as,  for  example,  the  reference  to 
"money  greed  meddlers."  Still  other  por^ 
tions  leave  the  reader,  Ignorant  of  the  ex- 
trinsic facts,  in  doubt  as  to  whether  Norton 
or  plaintiff  Is  the  one  referred  to.  By  no  col- 
loquium could  the  pleader  make  applicable  to 
plaintiff  those  words  that  obviously  apply  to 
Norton  only.  As  to  all  the  other  defamatory 
charges,  the  broad  allegation  that  the  mat- 
ter in  the  articles  was  published  of  and  con- 
cerning plaintiff  Is  sufficient  to  permit  proof 
that  the  readers  who  knew  the  extrinsic  cir- 
cumstances understood  that  the  words  re- 
ferred to  plaintiff.  Code  Civ.  Proc.  f  460; 
Harris  v.  Zanone,  93  Cal.  69,  28  Pac.  845. 

[4]  We  think  the  article  is  libelous  and  li 
actionable  per  se.  Our  Code  defines  llbd  as 
follows: 

"Libel  is  a  false  and  unprivileged  publication 
by  writing,  printing,  picture,  efflgy,  or  other 
fixed  representation  to  the  eye,  wUch  exposes 
any  person  to  hatred,  contempt,  ridicule,  or 
obloquy,  or  which  causes  him  to  be  shunned  or 
avoided,  or  which  has  a  tendency  to  injure  him 
in  his  occnpation."    Civ.  Code,  {  45. 

Ab  said  in  Tonini  v.  Cevasco,  114  GaL  272, 
46  Pac  105,  this  definition  "Is  very  broad, 
and  includes  almost  any  language  which  up- 
on Its  face  has  a  natural  tendency  to  injure 
a  man's  r^utatlon  either  generally  or  wltU 
respect  to  his  occupation," 

If,  as  alleged,  the  defamatory  matters  were 
printed  and  published  of  and  omcemlng 
plaintiff,  no  anprejudicial  person  of  ordinary 
Intelligence,  reading  the  publication,  could 
avoid  the  conclnslcm  that  It  Imputed  to  him 
grave  and  reprehensible  misconduct — dishon- 
est practices  which,  if  established,  would 
justly  bring  him  into  general  contempt  and 
disgrace.  Upon  its  face,  the  language  charg- 
ed, if  published  of  and  concerning  plaintiff, 
tended  naturally,  necessarily  and  proximate- 
ly to  produce  some,  at  least,  of  the  results' 
mentioned  in  section  45  of  the  Civil  Code. 

[6]  To  test  its  libelous  quality  a  publication 
must  be  considered  as  a  whole.  "The  con- 
struction which  It  behooves  a  court  of  jutsice 
to  put  on  a  publication  which  Is  alleged  to  be 
libelous  Is  to  be  derived  as  well  from  the  ex- 
pressions used  as  from  the  whole  scope  and 
apparent  object  of  the  writer."  Cooper  v. 
Greeley,  1  Denlo  (N.  X.)  358.   Thus  In  the  case 


Jdted,  the  charge  was  not  "made  in  an  open 
land  direct  manner,"  "but,"  it  was  said  by 
I  the  court,  "an  imputation  made  in  that  form 
is  not  the  less  actionable."  In  (>ur  opinion 
j  the  Innuendoes,  as  alleged  in  the  complaipt 
in  this  case,  affix  to  the  words  their  true 
meaning.  It  Is  alleged,  by  way  of  Innuendo, 
that  the  language  of  the  publication  was  in- 
tended to  mean,  and  that  the  persons  who 
read  It  understood  it  to  mean,  that  "plaintiff 
had  been  connected  with  wildcat  or  fraudu- 
lent schemes  in  the  past,  and  that  plaintiff 
.would  'do  anything'  so  long  as  be  should  be 
I 'able  to  keep  out  of  jail';  that  he  had  con- 
spired with  another  to  obtain  information 
concerning  the  corporation  Commonwealth 
Home  iSuilders,  and  'twist'  such  Information 
Into  such  shape  as  to  rouse  suspicion  and 
shatter  confidence  and  the  credit  of  the 
company  and  to  decrease  the  assets  thereof 
for  the  purpose  of  obtaining  a  profit  for  him- 
self, and  that  said  plaintiff  and  one  other 
are  'money  greed  meddlers  and  corporation 
wreckers' ;  that  the  plaintiff  was  attempting 
to  get  on  a  'big  pay  roll,'  and  that  the  plain- 
tiff was  attempting  unconscientious  and 
'coarse  financiering.'"  We  think  the  lan- 
guage of  the  articles  warrants  the  construc- 
tion thus  put  upon  It  by  plaintiff,  and  that 
the  effect  of  the  publication  was  to  expose 
plaintiff  to  "obloquy,"  which  is  defined  by 
Webster  as  "blame;  reprehension."  Surely 
no  intelligent  person  could  read  this  publica- 
tion without  understanding  that  It  was  meant 
to  charge  that  plaintiff  is  not  an  honorable 
man — that  he  is  a  person  who  had  been  guil- 
ty of  such  reprehensible  misconduct  as  should 
deter  others  from  trusting  him.  As  chair- 
man of  a  stockholders'  investigating  commit- 
tee, organized  for  the  purpose  of  protecting 
the  rights  and  Interests  of  the  stockholders 
of  the  defendant  corporation,  i^alntlff  held 
an  Important  position  of  trust  and  confidence 
that  demanded  of  blm  the  exercise  of  the  ut» 
most  good  faith.  And  yet,  if  the  charges  be 
true,  he  has  grossly  violated  that  trust  and 
treacherously  betrayed  the  confidence  ot 
of  those  whose  interests  It  was  his  duty  to 
protect'  Such  an  Implication  of  lack  of  In- 
tegrity is  unquestionably  actionable  per  se. 
A  writing  that  charges  another  with  violating 
a  confidence  that  has  been  reposed  in  him  or 
with  treachery  to  his  associates  is  actionable 
per  se.  IS  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
912. 

In  our  opinion  the  complaint  states  a  cause 
of  action;  and,  as  we  see  nothing  In  it  that 
is  ambiguous,  uncertain,  or  unintelligible,  we 
think  it  was  not  demurrable  upon  any  of  the 
grounds  set  forth  in  the  special  demurrer. 

The  judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  overrule  the  de- 
murrer. 

We  concur:    THOMAS,  J.;  WELIiEB,J. 
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GL08  V.  MoBRIDE.     (Civ.  3309.) 

(Diatriet  Court  of  Appeal,  Second  District,  Di- 
Tiaion  1,  California.  May  22,  1920.  Hear- 
ing I>enied  by  Supreme  Court  July  19, 1920.) 

I.  Appeal  and  error  «=3907(5)— Presumed  that 

lM«e    abaent   from    record,    whldi    plaintiff 

aoaght  to  set  aside  for  iliegallty,  did  not  sliow 

awae  on  faoa. 

Where  a  complaint  seeking  to  set  aside  a 

lease,  part  of  the  consideration  of  which  was 

that  plaintiff  and  defendant  though  unmarried 

should  cohabit  as  husband  and  wife,  it  will  be 

presumed,  the  lease  not  being  set  forth,  that 

the  same  did  not  on  its  face  show  the  illegal 

eonaideration  so  as  to  be  void  under  Civ.  Code, 

I  1608,  declaring  that,  if  any  part  of  a  single 

consideration  or  of  several  considerations  for 

a  single  object  is  unlawful,  the  entire  contract 

to  Twd. 

7,  Evidence  9=960  —  Parties  presumed  not  te 
have  entered  into  Immoral  relation. 
In  a  suit  to  set  aside  as  illegal  a  lease  on 
the  ground  that  part  of  the  consideration  was 
that  the  parties,  though  unmarried,  should  co- 
habit, it  will  not,  in  the  absence  of  evidence  or 
allegation  to  that  effect,  be  presumed  that  the 
partiea  had  entered  into  the  immoral  relation. 

3w  Landlord  and  tenant  «=334(2)— Lessor  may 
repudiate  lease  made  in  consideration  of  Im- 
■•ral  relations,  and  have  title  quieted  to  re- 
■aiader  of  term. 

Where  the  parties  to  a  lease  agreed  as  one 
of  the  considerations  that  they  should,  though 
amaarried,  cohabit,  the  owner  of  the  land  may, 
tboogh  she  had  begun  the  immoral  relation,  re- 
pudiate the  lease  and  have  her  title  quieted  as 
to  the  remainder  of  the  term,  notwitiistanding 
iwrties  to  an  executed  contract  which  is  illegal 
wQl  b«  left  as  the  court  finds  them. 

Appeal  from  Superior  Court,  Santa  Bar* 
bara  County ;  S.  S.  Crow,  Judge. 

Action  by  Amelia  Gloe  against  J.  A.  Mc- 
Bride.  From  a  Judgment  for  defendant  after 
ttie  BUStainiDg  of  a  demurrer  to  the  com- 
Idalnt,  plalntur  appeals.    Reversed. 

B.  F.  Thomas,  of  Santa  Barbara,  for  ap- 
pellant 

Benjamin  P.  Oakford,  of  Santa  Barbara, 
for  respondent 

SHAW,  J.  Action  to  quiet  title.  In  ad- 
dition to  an  allegation  that  plaintiff  is  owner 
of  the  land  in  fee  simple  and  in  possession 
tltereof,  it  is  alleged  In  the  complaint  that 
defendant  basing  lUs  right  thereto  upon  a 
lease  tbereof  made  by  plaintiff  to  defendant 
the  consideration  of  which  "was  in  part  that 
said  plaintiff  and  said  defendant  (though  not 
bnsband  and  wife)  should  live  together  on 
said  i>arcel  of  land  and  should  cohabit  as 
man  and  wife,"  unjustly  and  without  right 
claims  an  Interest  in  the  land  adverse  to 
plaintiff;   followed  by  the  usual,  prayer  for 


OLOS  T.  McBRIDE  67 

<1»1  P.) 

relief.  To  this  complaint  the  court  snatalned 
a  general  demurrer  without  leave  to  amend 
and  gave  Judgment  for  defraidant  from  which 
plaintiff  appeals. 

[1]  The  ground  of  this  ruling,  as  stated 
by  the  trial  court  Is  that  sectitm  160S  of 
the  Civil  Code  provides  that  "if  any  part  of 
a  single  consider  a  ticxi  for  one  or  more  ol>- 
Jects,  or  of  several  ccmsiderations  for  a  single 
object  is  unlawful,  the  entire  contract  is 
void";  and  that,  since  it  appeared  from  the 
complaint  that  a  part  of  the  consideration 
for  the  lease  was  unlawful,  its  existence 
did  not  cast  a  cloud  upon  plaintiCrB  titles 
Conceding  that  no  cloud  id  cast  upon  a  plain- 
tiff's  title  to  land  by  an  instrument  which  on 
its  face  discloses  that  it  Is  void,  we  cannot 
In  this  case,  since  the  lease  Is  not  exhibited 
by  the  record,  assume  the  existence  of  such 
fact.  On  the  contrary,  upon  the  allegations 
of  the  complaint,  the  presumption  is  that  on 
its  face  nothing  appears  affecting  the  validity 
of  the  instrument.  It  is  the  extrinsic  tacts 
alleged  which  render  the  lease  void. 

[2, 3]  The  chief  ground  upon  which  coun* 
sel  for  respondent  Insists  upon  the  correct- 
ness of. the  ruling  Is  that  as  shown  by  the 
complaint,  the  contract  had  for  its  object  the 
creation  and  continuance  during  the  term 
of  the  lease,  of  an  illicit  relation  between 
plaintiff  and  defendant  thus  exhibiting  her 
own  turpitude,  which  constituted  the  con- 
sideration for  the  transfer  of  the  leasehold. 
In  other  words,  the  complaint  presents  a 
case  where  the  doors  of  the  court  are,  as  to 
both  parties  to  the  contract,  closed;  it  will 
neither  aid  the  one  in  the  enforcement  of  the 
contract  nor  give  aid  to  the  other  In  avoid- 
ing it  Abee  V.  Marr,  14  CSal.  210 ;  Schmitt  v. 
Gibson,  12  Cal.  App.  407, 107  Pac.  671.  While 
as  to  executed  contracts  of  such  nature,  this 
is  a  rule  of  almost  universal  application,  it 
is  equally  true  that  as  to  like  contracts, 
which  are  executory,  the  law  recognizes  what 
Is  termed'  a  locus  penitentlte  accorded  to  a 
plaintiff,  which,  as  applied  to  the  facts  her* 
presented,  is  an  opportunity  to  repudiate 
the  agreement  and  refuse  to  be  a  party 
to  the  acts  contemplated  thereby.  2  Bou- 
vier's  Law  Dictionary,  p.  2043.  Thus,  it  Is 
generally  held  that  a  party  to  a  wager,  where 
the  money  is  deposited  with  a  stakeholder, 
may  at  any  time  before  the  event  is  deter* 
mined  repudiate  the  wager  and  demand  the 
return  of  his  money.  Falkenburg  v.  Allen, 
18  Okl.  210,  90  Pac.  415,  10  L.  R.  A.  (N.  S.) 
494 ;  Jcdinston  v.  Russell,  37  Cal.  670;  Orid- 
ley  V.  Dom,  S7  Cal.  79,  80  Am.  Rep.  110; 
Wright  V.  Stewart  (C.  C.)  130  Fed.  906. 

Plaintiff,  no  doubt  Intended  to  enter  Into 
the  immoral  relation  and  continue  therein 
for  the  duration  of  the  term  of  the  lease, 
but  persons  may  not  be  punished,  either 
criminally  or  civilly,  for  wrongful  intentions. 
It  is  the  consummation  of  such  intentions 
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tliat  mibjeeta  them  to  the  effects  of  fbe  law. 
Aa  to  whether  plaintiff  and  defendant  llred 
together  or  cohabited  as  man  and  wife  in  ac- 
cordance with  the  agreem«it  made  is  not 
disclosed  by  the  complaint,  and,  since  the 
doing  80  woald  be  contra  bonos  mores,  we 
cannot.  In  the  absence  of  allegation  to  that 
effect,  assnme  they  did.  Indeed,  the  pre- 
sumption Is  to  the  contrary.  Conceding,  how- 
ever,  that  she  did  enter  npon  the  Ufe  with 
defendant,  as  contemplated  In  the  agreement, 
we  do  not  think  it  can  be  said  her  day  of  re- 
pentance was  past  The  contract  contem- 
plated a  continuing  Immoral  relation,  which, 
is  onr  opinion,  even  though  entered  upon, 
plaintiff,  in  the  locus  penltoitise  accorded  to 
her,  might  at  any  time  repudiate  and  dis- 
continue; and  while  the  law  would  afford 
her  no  r^lef  for  the  use  of  the  leasehold 
•state  covering  the  expired  portion  thereof, 
it  should,  as  to  the  unerptred  term  thereof, 
and  up<n  a  showing  of  repentance,  abandon- 
ment, and  discontinuance  of  the  shameful 
relation,  grant  her  redress.  In  onr  opinion, 
the  court  erred  In  sustaining  the  demnrror. 
The  judgment  Is  reversed. 

We  eoacari  CONREY,  P.  J.;  JAMES,!. 


(47  Cal.  App.  US) 

WRIQHT-CALLENDEB-ANDREWS    CO.   V. 
EATON.     (Civ.  2935.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  CaUfomla.  May  22,  1920.  Hear- 
ing Denied  by  Supreme  Court  July  19,  1920.) 

1.  Brokers  «=>64 (2)— Automobile  not  famish- 
ing of  house  placed  with  broker  for  sale; 
"completely  furnished." 

An  automobile  held  not  Included  aa  part 
of  the  property  to  be  sold  under  an  agreement 
with  a  broker  to  furnish  a  buyer  for  a  house 
"completely  fanuBhed,"  except  certain  articles 
named,  and  the  broker  was  not  entitled  to 
compensation  where  the  purchaser  furnished 
refused  to  buy  where  the  automobile  was  not 
included. 

2.  Evldeaoe  «=>460(5)— Parol  evidence  Inad- 
missible to  vary  broker's  oontraot. 

In  an  action  by  a  broker  for  compenaatirai 
for  furnishing  a  purchaser  under  a  contract, 
whereby  he  was  to  furnish  a  purchaser  for 
"property  completely  furnished,"  parol  evidence 
was  inadmissible  to  show  that  an  automobile 
was  to  be  included  In  the  furnishings,  in  view 
of  Code  Civ.  Proc.  H  1856,  185& 

3.  Evidanoe  «=9442(l)  —  Contraots  Importing 
whole  agreement  not  added  to  by  parol. 

Where  parties  deliberately  and  solemnly  put 
their  agreement  in  writing,  using  language 
Which  imports  a  complete  expression  of  the 
agreement,  the  law  presumes  that  they  have 
Introduced  into  it  every  material  item  and  term 
intended  to  be  inserted  therein,  and  parol  evi- 


dence cannot  be  admitted  for  the  purpose  of 
adding  other  terms  or  items  thereto,  in  view 
of  C!ode  Civ.  Proc.  i  1858. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Dana  R.  Weller,  Judge. 

Action  by  the  Wrlght-Callender-Andrewa 
Company  against  Marie  S.  Eaton.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 

William  Ellis  Lady,  of  Los  Angeles,  for 
appellant. 

Leonard  B.  Slosson  and  Slosson  *  Mitchell, 
all  of  Los  Angeles,  for  reepfwdent 

SHAW,  J.  In  this  action  the  trial  coart 
gave  plaintiff  Judgment  for  services  rendered 
In  procuring  a  purchaser  of  certain  real  and 
personal  property  pursuant  to  the  terms  <mC 
a  written  contract  executed  by  defoidant, 
who  appeals  from  the  judgment 

The  property  is  described  In  the  contract 
as  "3828  Wllshire  Boulevard  (dty  of  Los 
Angeles),  being  lot  20  Western  Wllshire 
Heights  Tract  Pr<^erty  as  is  completely 
furnished  except  piano  player,  music,  cuckoo 
clock,  sewing  machine  and  (picture)  boat. 
'Old  stiver,  family  pictures,  pier  glass  and 
books."  Within  the  time  fixed  therefor  in 
said  contract,  plaintiff,  claiming  to  have  act- 
ed in  pursuance  of  authority  conferred  there- 
by, and  representing  to  him  that  the  personal 
property  included  an  automobile  owned  by 
defendant,  presented  a  party  ready,  able,  and 
willing  to  purchase  the  property,  if  the  auto- 
mobile was  included,  at  the  price  specified. 
Defendant  refused  to  transfer  the  automo- 
bile, by  reason  of  which  fact  the  proposed 
sale  was  not  consummated.  The  questlcm  is 
whether  the  contract  covered  the  automobile. 
The  error  of  the  court  npon  which  appellant 
argues  for  a  reversal  occurred  In  the  trial  of 
this  issue,  as  to  which  the  court  found  ad- 
versely to  defendant 

[1,2]  No  mention  of  the  automobile  is 
made  in  the  contract  Nevertheless,  counsel 
for  respondent  argue  that,  since  the  property 
was  located  In  the  "fashionable  Wllshire  res- 
idence district,"  an  automobile  might  very 
well  be  deemed  a  part  of  the  furnishing 
of  "property  completely  furnished."  With 
equal  propriety,  as  said  by  counsel  for  ap- 
pellant they  might  Insist  that  an  areoplane 
or  pair  of  horses  and  carriage  should  be 
deemed  a  part  thereof.  We  cannot  believe 
the  trial  judge  in  making  the  findings  was 
influenced  in  so  doing  by  such  argument;  but 
that  deeming  the  case  a  proper  one  there- 
for, the  court  over  defendant's  objection,  and 
not  for  the  purpose  of  reforming  the  con- 
tract, permitted  the  introduction  of  parol  tes- 
timony, upon  which,  since  the  contract  by 
Its  terms  did  not  Include  the  automobile,  it 
Is  clear  the  court  based  its  decision.    In  so 
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Section  1866,  Code 


dolns  we  tldnk  It  erted. 

of  cavil  Procedure,  provides  that — 

"When  the  terms  of  an  agreement  have  been 
redaced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms,  and 
therefore  there  can  be  between  the  parties  and 
their  representatives,  or  successors  in  interest, 
no  evidence  of  the  terms  of  the  agreement  other 
tluin  the  contents  of  the  writing,  except  in  the 
following  cases:  (1)  Where  a  mistake  or  im- 
perfection of  the  writing  is  put  in  issoe  bj  the 
pleadings." 

As  stated,  no  sucb  question  te  la  issue  bere. 
Thla  section  further  provides  that,  in  ascer- 
tainlng  the  proper  construction  of  an  in- 
■troment,  other  evidence  as  to  the  circum- 
stances under  which  it  was  made  may  be  re- 
ceived for  the  purpose  of  placing  the  Judge 
In  the  position  of  those  whose  language  he  is 
to  interpret;  and  further  provides  that 
where  the  contract  Is  of  doubtful  meaning, 
or  it  is  necessary  to  explain  an  extrinsic  'am- 
biguity, other  evidence  may  be  received. 

[3]  To  our  minds,  the  terms  of  the  contract 
are  perfectly  clear,  and  it  should  be  constru- 
ed In  accordance  with  the  plain  Import  of 
the  language  used  therein.  No  reason  was 
presented  fbr  the  reception  of  parol  evidence 
other  than  to  add  thereto  terms  which  it 
did  not,  as  written,  include;  and,  as  provided 
by  section  1858,  Code  of  Civil  Procedure, 
wh«i  constmlng  contracts  of  such  character, 
"the  office  of  the  Judge  Is  simply  to  ascertain 
and  declare  what  Is  In  terms  or  In  substance 
contained  therein,  not  to  insert  what  has 
been  omitted."  Including  the  automobile  was 
Clearly  doing  that  which  the  Judge  is  pro- 
hibited from  doing  by  the  provisions  of  the 
statute.  Upon  like  evidence,  since  a  written 
contract,  however  carefully  drawn,  would 
afford  a  party  no  protection,  he  could  be  com- 
pletely divested  of  his  substance.  Authorities 
in  supxKXt  of  the  proi>osltion  wonld  seem  un- 
necessary. Suffice  it  to  say  that  where  par- 
ties ddlberately  and  solemnly  put  their  agree- 
ment In  writing,  using  language  which  im- 
ports a  complete  expression  of  the  whole 
agreement,  the  law  presumes  that  they  have 
Introduced  Into  It  every  material  Item  and 
term  Intended  to  be  Inserted  therein,  and 
parol  evidence  cannot  be  admitted  for  the 
pnrpose  of  adding  other  terms  or  Items  there- 
to. Thompson  ▼.  Llbby,  84  Minn.  874,  26  K 
W.  1;  Oreenleaf  on  Ev.,  |  275;  Harrison  v. 
McCormlck,  89  CaL  S27,  26  Pac.  880,  2S  Am. 
St  Rep.  469.  In  our  opinion,  the  court  erred 
to  admitting  parol  evidence  upon  which  It 
baaed  the  finding  that,  under  the  terms  of 
Hie  contract,  plaintiff  was  authorised  to  in- 
dnde  In  the  sale  of  the  property  described  ^ 
In  the  contract  the  automoUle,  which  was 
act  spedfled  th«eln. 

nw  Judgment  Is  reversed. 

We  concur:    OONRBT,  P.  J.;  7AMBS,  J. 


(47  Cal.  App.  S3T) 
FEDERAL  CONST.  CO.  t.  RYAN,  Supsrtn. 
teadeat  of  Streets.    (Civ.  3325.) 

(District  Conrt  of  Appeal,  Second  District,  Di- 
vision 2,  California.    Bilay  21,  1920.) 

1.  Monlolpal  corporations  ^9306— Resointloa 
as  to  street  woric  suffleient  as  to  bonds. 

Resolution  of  intention  to  order  street  work 
done  under  Improvement  Act  of  1011,  and  Im- 
provement Bond  Act  of  1916,  stating  that 
bonds  would  be  issued  as  provided  by  the  act, 
and  reciting  that  "a"  serial  "bond,"  to  repre- 
sent nnpsid  "assessment"  and  bear  interest, 
would  be  issued,  held  sufficient  as  incorporating 
the  provisions  of  the  set  and  therefore  pre- 
venting property  owner  from  being  misled  into 
belief  one  bond  was  to  be  issued  for  entire  im- 
provement. 

2.  Mualolpal  corporatleae  4s»336(l)  — R«f*'* 
enee  to  bonds  In  prior  proeeedinas  oonfera 
Jurisdiction  on  council  to  award  contract, 

Under  Improvement  Act  1911,  |  61,  as 
amended  in  1916,  requiring  the  first  specific 
mention  of  amount  of  street  improvement  bonds 
to  be  included  in  the  warrant,  a  general  refer- 
ence in  prior  proceedings  adopting  the  provi- 
sions of  the  act  Is  sufficient  to  confer  jurisdic- 
tion on  the  city  conncH  for  the  purpose  of  a 
resolution  awarding  contract  to  lowest  bidder. 

3.  Municipal  corporations  «=>336(l)— Codnoll 
had  Jurisdiction  to  pass  amended  resolution 
of  award  of  street  work  correcting  prior  ref- 
erence to  bonds. 

Under  Improvement  Act  1911,  (  16,  as 
amended  In  1915,  city  eouncU  had  jurisdiction 
to  pass  amended  resolution  of  an  award  of 
street  work  correcting  reference  to  bonds  in 
original  resolution  of  intention  to  order  work.- 

4.  Municipal  corporations  «=>336( I)— Resolu- 
tion and  notice  of  award  of  street  work  suffi- 
cient In  recital  of  award  to  lowest  bidder. 

City  council's  resolution  and  notice  of 
award  of  street  Improvement  work  under  Im- 
provement Act  1911,  as  amended  in  1016,  re- 
citing respectively  that  contract  was  awarded 
to  a  company  at  prices  named  in  its  bid,  and 
that  the  botiri  of  trustees  awarded  the  con- 
tract to  the  lowest  regular  responsible  bidder, 
the  particular  company,  at  the  prices  named  for 
the  work  In  its  bid;  Jield  in  substantial  compli- 
ance with  the  law,  in  view  of  section  10. 

Amplication  for  writ  of  mandate  by  the 
Federal  Construction  Company  against  Wil- 
liam fiyan.  Superintendent  of  Streets  of  the 
City  of  Paso  Robles.  Peremptory  writ  di- 
rected to  issue. 

Frank  H.  Powers  and  Heller,  Powers  A 
Ehrman,  all  of  San  E^aadsco,  for  petitioner. 

Paul  S.  Honberger,  of  Los  Angeles,  for  re- 
spondent. 

WBIiLBR,  J.  Mandate  to  cmnpel  the  re< 
spondent  as  street  superintendent  to  execute 
a  contract  for  the  improvement  of  certain 
streets  In  the  city  of  Paso  Robles. 
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The  petiUon  recites  that  on  January  19, 
1920,  the  board  of  traateea  of  the  city  of  Paso 
Robles  passed  a  resolution  of  Intention  to 
order  certain  work  done,  under  the  provi- 
sions of  the  "Improvement  Act  of  1911"  (St 
1911,  p.  730),  and  "Improvement  Bond  Act 
of  1916"  (St  1915,  p.  1464),  and  amendments 
thereto,  and  caused  notice  of  the  passage  of 
the  resolution  to  be  published  and  posted  ac- 
cording to  law.  No  protests  having  been  re- 
ceived, on  the  4th  day  of  February,  1920,  the 
board  adopted  a  resolution  ordering  the  work 
to  be  done,  and  caused  a  notice  inviting  pro- 
posals for  doing  the  work  to  be  given,  in  ac- 
cordance with  the  provisions  of  the  acts  above 
mentioned.  Pursuant  to  that  notice,  peti- 
tioner presented  its  bid,  and  was  found  to  be 
the  lowest  responsible  bidder,  whereupon  the 
board,  on  February  24,  1920,  passed  a  reso- 
lution awarding  to  petitioner  the  contract  for 
doing  the  work. 

By  its  resolution  of  intention,  fbe  board 
declared  that  serial  bonds  should  be  Issued 
to  represent  the  expenses  of  the  improvement 
specifying  the  rate  of  Interest  the  bonds 
should  bear,  and  also  caused  a  similar  de- 
scription to  be  inserted  in  the  resolution  or- 
dering the  work  to  I>e  done,  as  well  as  in  all 
notices  posted  and  published  in  connection 
with  the  prior  proceedings ;  but  no  reference 
to  bonds  was  contained  In  the  resolution  of 
award.  On  March  9,  1920,  the  city  clerk 
posted  a  notice  of  award,  which  referred  to 
the  issuance  of  bonds  substantially  as  did 
the  resolution  of  Intention.  The  owners  of 
three-fourths  of  the  frontage  liable  to  be  as- 
sessed for  the  improvement  did  not  elect  to 
take  the  work,  and  no  ijerson  interested  in 
the  lands  filed  with  the  clerk  a  notice  specify- 
ing any  irregularity  in  the  previous  proceed- 
ings. 

On  April  6,  1920,  the  board  adopted  an 
amended  resolution  of  award,  Including  no- 
tice of  the  proposed  Issuance  of  bonds,  and 
ordered  the  notice  of  award  to  be  reposted 
and  republished.  In  accordance  with  this  or- 
der, the  clerk  posted  notice  of  award  on  the 
7th  day  of  April,  1920,  and  caused  it  to  be 
published. 

On  April  17,  1920,  the  petitioner  presented 
to  the  street  superintendent  a  contract  for  his 
signature,  and  tendered  bonds  duly  approved, 
together  with  the  necessary  costs,  all  in  ac- 
cordance with  the  provisions  of  the  act  Re- 
siwndent  declined  to  execute  the  contract, 
basing  his  refusal  on  the  ground  that  the  pro-- 
ceedlngs  theretofore  taken  were  void,  and 
seta  forth  in  his  answer  filed  herein  the  rea- 
sons for  his  claim,  which  we  will  consider 
in  their  order. 

1.  That  portion  of  Uie  resolution  of  inten- 
tion which  declares  that  bonds  shall  issue, 
contains  the  recital: 

"Notice  is  hereby  given  that  a  serial  bond  to 
represent  unpaid  assessment  and  bear  Interest 
at  the  rate  of  7  per  cent  per  annum  will  be 


iasaed  hereonder  in  the  manner  provided  by 
the  Improvement  Bond  Act  of  1915." 

[1]  'Respondent  contends  that  reference  to 
bonds  in  the  singular  vitiates  the  resolution, 
arguing  that  the  property  owner  might  be 
misled  into  the  belief  that  one  bond  was  to 
be  issued  to  represent  the  cost  of  the  entire 
improvement,  and  thus  be  unable  to  deter- 
mine or  segregate  his  individual  liability.  In 
answer  to  this  it  is  sufficient  to  say  that  the 
resolution  states  that  the  bonds  will  be  is- 
sued In  the  manner  provided  by  the  act,  and 
thereby  Incorporates  the  provisions  of  the 
statute  Into  the  resoIutl(m. 

Section  61  of  the  Improvement  Act  of  1911, 
as  amended  In  1915  (page  1464),  reads  as 
follows: 

"When  said  dty  council  shall  determbie  that 
serial  bonds  shall  be  issued  to  represent  the 
expenses  of  any  proposed  work  or  improvement 
under  this  act,  it  sliall  so  declare  in  the  resolu- 
tion of  intention  to  do  said  work,  and  shall 
specify  the  rate  of  interest  whi(!h  they  shall 
bear.  The  like  description  of  said  bonds  shall 
be  inserted  in  the  resolution  ordering  the  work, 
in  the  resolution  of  award,  and  in  all  notices 
of  said  proceedings  required  by  this  act  to  be 
either  posted  or  published;  and  also  a  notice 
that  a  bond  will  issue  to  represent  each  assess- 
ment of  twenty-five  dollars  or  more  remaining 
unpaid  for  thirty  days  after  the  date  <^  the 
warrant,  or  five  days  after  the  decision  of  said 
council  upon  an  appeal,  shall  be  included  in  the 
warrant  provided  for  in  section  twenty-two  of 
this  act" 

[2]  The  first  specific  mention  of  the  amount 
of  the  bonds  is  to  be  included  in  the  warrant ; 
hence,  a  general  reference  in  prior  proceed- 
ings adopting  the  provisions  of  the  act  is 
sufficient  to  confer  Jurisdiction.  In  proceed- 
ings under  the  Vrooman  Act,i  which  contains 
provisions  similar  In  effect  to  the  Improve- 
ment Act  of  1911,  it  has  been  held  that  the 
city  council  may  fix  the  term  the  bonds  are 
to  run  at  any  time  prior  to  the  issuance  of 
the  warrant  Cohn  v.  Federal  Construction 
Co.,  171  Cal.  647, 163  Pac.  916. 

[3]  2.  It  is  claimed  that  the  council  had  no 
Jurisdiction  to  pass  the  amended  resolution 
of  award  on  the  6tb  of  April,  1920,  on  the 
theory  that  it  had  exhausted  Its  powers  by 
the  adoption  of  the  original  resolution  of 
February  24,  1920.  No  authority  la  cited  in 
support  of  this  proposition,  and  we  have 
found  none.  On  th^  contrary,  in  our  opinion, 
the  act  itself  contemplates  such  a  procedure 
as  that  taken  by  the  board.  Section  16  pro- 
vides: 

"At  any  time  within  ten  days  from  the  date 
of  the  first  publication  of  the  notice  of  award 
of  contract,  any  owner  of,  or  other  person  hav- 
ing any  interest  in  any  lot  or  land  liable  to 
assessment  who  claims  that  any  of  the  pre- 
vious acts  or  proceedings,  relating  to  said 
improvement  are  irregular,  defective,  errone- 
ous or  faulty,  may  file  with  the  clerk  of  the 

>  St.  188E,  p.  Itl. 
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city  connoQ  a  written  notice  specifying  in  what 
respect  said  acts  and  proceedings  are  irregular, 
defectiTe,  erroneous  or  faulty.  Said  notice  shall 
state  that  it  is  made  in  pursuance  of  this  sec- 
tion. All  objections  to  any  act  or  proceeding 
occurring  prior  to  the  date  of  the  first  publica- 
tion of  the  aforesaid  notice  of  award,  In  rela- 
tion to  said  improvement,  not  made  in  writing 
and  in  the  manner  and  at  the  time  aforesaid, 
shall  be  waived;  provided,  the  resolution  of  in- 
tention to  do  the  work  has  been  actually  pub- 
lished and  the  notices  of  improvement  posted 
as  provided  in  this  act." 

WUIe  fbete  is  no  express  anthorlzatioii  In 
the  act  for  the  correction  of  errors  in  tlie  pro- 
ceedings, tlie  natural  inference  must  neces- 
sarily t>e  tliat  it  was  intended  that  the  coun- 
cil Bhonid  have  power  to  remedy  defects  oo- 
cnrringr  after  it  had  acquired  jurisdiction  to 
order  the  work  done,  when  its  attention  was 
directed  to  them.  Any  other  conclusion 
wonld  render  the  section  nugatory;  and  we 
deem  It  our  duty  to  construe  the  statute  so 
as  to  carry  into  effect  the  Intention  of  the 
Legislature  as  therein  expressed. 

At  the  time  of  the  adoption  of  the  amoid- 
ed  resolution  of  award  np  rights  ot  third 
persons  had  rested.  It  is  as  much  to  the  in- 
terest of  the  property  owner  as  of  the  con- 
tractor that  the  proper  reference  to  the  bonds 
be  made  In  the  proceedings  wherever  required, 
In  order  that  he  may  legally  avail  himself  of 
the  election  to  pay  his  assessment  in  cash 
or  to  permit  bonds  to  Issue  against  his  prop- 
erty. The  effect  of  repeating  the  notice  of 
award  wonld  be  to  extend  the  time  within 
which  the  property  owners  might  enter  into 
the  contract,  and  no  possible  injury  could 
result  therefrom. 

[4]  3.  It  is  urged  that  the  resolution  and 
notice  of  award  are  Insufficient  in  that  nei- 
ther the  resolution  nor  the  notice  contains  a 
statement  of  the  amount  of  the  bid  or  the 
contract  price.  The  resolution  of  award  re- 
cited that  the  contract  for  doing  the  work 
was  awarded  to  the  Federal  Construction 
Company  "at  the  prices  named  in  its  bid." 
The  notice  of  award  as  posted  and  published 
declared  that  the  board  of  trustees  "awarded 
the  contract  for  said  work  to  the  lowest  reg- 
ular responsible  bidder,  to  wit,  Feder(d  Con- 
struction Company,  at  the  prices  named  for 
said  work  in  said  proposal  or  bid  on  file." 
This,  we  think,  Is  a  substantial  compliance 
with  the  law.  Section  10  of  the  act  provides 
that  the  city  coimcll  "may  award  the  cqn- 
tract  for  said  work  or  improvement  to  the 
lowest  responsible  bidder  at  the  prices  nam- 
ed in  his  bid."  This  was  done,  and  nothing 
more  was  required.  Any  person  interested 
could  readily  ascertain  the  contents  of  the 
bid  by  an  inspection  of  the  document  on  filie 
in  the  clerk's  ofilce  to  which  the  notice  of 
award  refers. 

No  other  points  are  made  by  respondent. 


and  we  t)elieve  the  objections  we  liave  dis- 
cussed are  without  merit 
Let  the  i>eremptory  \?rit  issue. 

We  concur:   FINLATSON,  P.  J.;   THOM- 
AS. J. 


(47  CaL  App.  7»» 
MITCHELL  V.  MERCHANTS'  FIRE  A88UR. 
CORPORATION  OF  NEW  YORK. 
(CIv.  3283.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    May  27,  1920.) 

Insurance  $=9621 — Aotion  on  fire  policy  pre- 
maturely brought 
Where,  under  a  fire  policy,  insurer  was  en- 
titled to  20  days  within  which  to  accept  or 
object  to  amount  of  loss  claimed,  and,  in  ab- 
sence of  objection,  was  deemed  to  have  assent- 
ed to  amount  claimed  in  preliminary  proof,  and 
such  loss  became  payable  30  days  from  ex- 
piration of  the  20  days,  action  instituted  48 
days  after  furnishing  a  preliminary  proof  of 
loss  was-  prematurely  brought 

Appeal  from  Superior  Court  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Mrs.  Rose  D.  Mitchell  against 
the  Merchants^  Fire  Assurance  Corporation 
of  New  York,  a  corporation.  From  Judgment 
for  plaintiff,  defendant  appeals.    Reversed. 

W.  W.  Hindnum,  of  Los  Angeles,  for  ap- 
pellant 

Doke  Stone,  of  Los  Angeles,  for  respond- 
ent 

CONBBX,  P.  J.  Action  to  recover  for  loss 
Incurred  by  fire  and  covered  by  a  fire  insur- 
ance policy  issued  to  the  plaintiff  by  the  de- 
fendant. Judgment  In  favor  of  the  plain- 
tiff, from  which  the  defendant  appeals. 

It  was  provided  in  the  policy  that— 

"This  company  shall  be  deemed  to  have  as- 
sented to  the  amount  of  loss  claimed  by  the 
insured  in  his  preliminary  proof  of  loss,  un- 
less within  twenty  days  after  the  receipt  there- 
of, *  *  *  the  company  shall  notify  the  in- 
sured in  writing  of  its  partial  or  total  disagree- 
ment with  the  amount  of  loss  claimed  by  him. 
•    •    •»» 

Further  provision  was  made  for  appraisal 
in  case  of  disagreement  of  the  parties  as  to 
the  amount  of  loss.   It  was  further  provided: 

"Lo$»  when  PaifabU.  A  loss  hereunder  shall 
be  payable  in  thirty  days  after  the  amount 
thereof  has  been  ascertained  either  by  agree- 
ment or  by  appraisement;  but  if  such  ascer- 
tainment is  not  had  or  made  within  sixty  days 
after  the  receipt  by  the  company  of  the  pre- 
liminary proof  of  loss,  then  the  loss  shall  bt 
payable  in  ninety  days  after  such  receipt." 
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The  complaint  alleged  that  on  or  about 
March  19,  1019,  the  plaintiff  famished  the 
defendant  'vrlth  her  proof  of  loss,  and  that 
the  defendant  refuses  to  pay  the  same,  and 
has  not  paid  the  same  or  any  part  thereof. 
The  complaint  is  sUent  as  to  any  notice  of 
disagreement  as  to  the  amount  of  loss,  or 
any  appraisal  or  attempt  to  obtain  an  ap- 
praisal. 

The  defendant  demurred  to  the  complaint 
on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action,  and  that  demurrer 
■was  overruled.  Thereafter  the  defendant 
filed  its  answer,  in  which  it  was  denied  "that 
any  sum  or  sums  of  money  were  due,  owing, 
or  unpaid  by  the  defendant  to  the  plaintiff  at 
the  time  of  the  commencement  of  this  ac- 
tion, or  at  any  other  time  or  at  all."  The 
court  found  that — 

"On  Maxeh  19,  1919,  and  within  the  time  and 
terms  proTided  by  Mid  policy,  plaintiff  furnished 
the  defendant  with  her  proof  of  loss,  but  that 
defendant  has  at  all  times  refused  to  pay  the 
plaintiff  any  sum  whaterer  under  said  policy, 
and  that  in  truth  and  in  fact  by  reason  of  said 
loss  that  the  defendant  became  liable  to  pay 
the  plaintiff  the  said  sum  of  $350,  being  the 
reasonable  value  of  the  furniture  and  personal 
effects  so  destroyed." 

On  the  record  thus  produced,  consisting  of 
the  Judgment  roll  alone,  it  appears  that  the 
action  was  instituted  prematurely.  The 
complaint  was  filed  on  May  6,  1919,  which 
was  only  48  days  after  the  preliminary  proof 
had  been  furnished  by  the  plaintiff  to  the 
defendant.  The  defendant  was  entitled  to  a 
period  of  20  days  within  which  to  accept  or 
object  to  the  amount  of  the  loss  as  dalnaed 
by  the  plaintiff.  In  the  absence  of  any  ob- 
jection made,  the  company  was  "deemed  to 
have  assented  to  the  amount  of  loss  claimed 
by  the  insured  in  his  preliminary  proof  of 
loss";  In  other  words,  the  amount  was  thus 
ascertained  by  agreement  Under  those  cir- 
cumstances, the  loss  became  payable  in  30 
days  from  the  expiration  of  the  20  days.  No 
right  of  action  could  accrue  until  the  expira- 
tion of  that  period  of  30  days.  In  Borger  v. 
Connecticut  Fire  Ins.  Co.,  24  Cal.  App.  696, 
142  Pac.  115,  the  action  appears  to  have  been 
based  upon  the  same  form  of  policy  as  that 
before  the  court  in  the  case  at  bar ;  the  com- 
plaint was  subject  to  similar  defects^  and  it 
was  held  that,  the  action  having  been  com- 
menced within  less  than  30  days  after  the 
expiration  of  20  days  from  the  presentation 
of  the  proofs  of  loss,  the  action  was  prema- 
turely brought  On  that  ground  the  Judg- 
ment was  reversed.  On  the  authority  of  that 
decision,  and  without  discussing  the  other 
ground  of  appeal  relied  upon  by  appellant, 
the  Judgment  la  reversed. 

We  concur:    SHAW,  J.;  JAMES,  J. 


(IT  Cat.  App.  TSl) 
LEWIS  V.  CRENSHAW  at  al.     (Civ.  2946.) 

(District  (Tourt  of  Appeal,  Second  District,  Di- 
vision 1,  (Jalifomia.     May  28,  1920.) 

i.  Vendor  and  porshaser  «=»2I2— Grantee  and 
asstgnae  of  sellers'  oontraet  as  seoarlty  did 
not  assume  obllgatioR  »f  sellers. 
Where  the  transactions  between  the  sellers 
of  land  and  a  party  obligated  for  them,  where- 
by deed  was  made  and  delivered  to  such  par- 
ty, and  assignment  of  the  seUers'  contract  with 
a  purchaser  was  made,  were  as  secut'ity  only, 
such  party  did  not  assume  the  obligation  of 
the  sellers  toward  the  buyer. 

2.  Trial  «s>29(4)— Coort's  manner  In  making 
rulings  did  not  deny  plaintiff  fair  trial. 
The  trial  court's  manner  in  making  proper 
rulings  adverse  to  plaintiff  laconically,  decisive- 
ly, and  with  great  brevity  did  not  prevent  plain- 
tiff from  having  full  and  fair  consideration  of 
his  action. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  (Hias.  Monroe,  Judge. 

Action  by  B.  P.  Lewis  against  O.  L.  Cren- 
shaw, the  Brent  Investment  Company,  a  cor- 
poration, and  the  Oenshaw  Security  Com- 
pany, a  corporation.  From  Judgment  of- non- 
suit, plaintiff  appeals.    Affirmed. 

M.  O.  Graves,  of  Los  Angeles,  for  appellant 
Hlckcox  &  Crenshaw,  of  Loa  Angeles,  for 
respondents. 

JAMES,  J.  In  this  case,  at  the  conclusion 
of  the  hearing  of  the  testimony  on  behalf  of 
the  plaintiff,  the  court  granted  a  motion  for 
Judgment  of  nonsuit  as  to  Crenshaw  Security 
Company.  At  the  conclusion  of  all  the  evi- 
dence, the  court  directed  the  Jury  to  find  a 
verdict  in  favor  of  the  defendant  G.  L.  Cren- 
shaw. The  cause  was  not  tried  as  to  the  de- 
fendant Brent  Investment  Company ;  that  de- 
fendant apparently  not  having  been  required 
to  answer  the  complaint  of  the  plaintiff. 
The  appeal  is  from  the  Judgn^ent  Originally 
there  were  several  suits  brought  against  the 
same  defendants  by  different  individuals,  all 
the  claims  being  based  upon  similar  facts 
and,  by  stipulation,  all  of  said  causes  were 
agreed  to  be  considered  and  determined  at 
the  trial  had  under  the  title  first  above  given. 
As  no  useful  purpose  will  be  served  in  treat- 
ing the  matter  otherwise,  we  wUl  refer  to 
the  case  In  general  as  though  there  were  but 
the  one  plaintiff  interested  herein. 

In  May,  1914,  the  plaintiff  entered  into  a 
contract  with  defendant  Brent  Investment 
Company,  a  corporation,  by  which  contract. 
In  consideration  of  the  initial  payment  of  a 
certain  sum  of  money  and  monthly  payments 
thereafter  to  be  made  until  the  whole  sum 
mentioned  in  the  contract  was  discharged,  the 
Brent  Investment  Company  agreed  to  convey 
to   the   plaintiff   a   certain   parcel   of   land 
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Plaintur  made  payment  for  a  time  of  the 
▼arlous  Installments  reqaired,  to  the  Brent 
Imrestment  Company.  A  notice  was  then  re- 
celred  by  him,  which,  was  In  part  as  follows: 

'^oar  contract  with  the  Brent  Inreatment 
Company  for  the  purchase  of  lot  No.  52,  in 
tract  809,  haa  been  tamed  orer  to  us.  *  *  * 
Toor  future  payments  must  be  made  to  us,  and 
we  wish  you  to  be  prompt  accordins  to  the 
terms  of  yonr  agreement.  We  wish  you  would 
bring  your  contract  with  you  when  you  make 
next  payment,  so  that  we  may  compare  amounts 
paid  and  see  if  the  duplicate  and  original  con- 
tracts agree.  Tltis  will  be  a  conyenience  to  ns 
as  wen  as  yourself.  Tours  truly,  G.  L.  Cren- 
shaw." 

That  notice  was  dated  May  30,  1916,  and 
for  a  Dtunber  of  months  thereafter  plaintiff 
made  payments  to  Crenshaw,  and  received 
receipts  for  the  account  After  having  so 
made  payments  to  Crenshaw,  plaintlfl  was 
notified  by  Crenshaw  at  his  office  th^t  no 
more  payments  wonld  be  received,  ai^  there 
was  some  question  about  the  title  of  the 
land.  It  appeared  that  on  the  12th  of  Octo; 
ber,  1911,  Brent  and  his  wife,  who  were  evi- 
dently the  owners  of  the  entire  tract,  a  par- 
cel of  which  plaintiff  had  later  contracted  to 
buy,  had  created  a  lien  by  mortgage  against 
tbe  same  to  secure  a  promissory  note  In  the 
sum  of  $29,507 ;  that  at  about  the  time  Cren- 
shaw notified  plaintiff  that  he  wonld  no  long- 
er receive  payments  on  account  of  the  con- 
tract referred  to,  foreclosure  proceedings  had 
been  Instituted  on  this  mortgage.  Having 
tendered  payment  of  an  installment,  and 
meeting  with  Crenshaw's  refusal  to  accept 
the  same,  plaintiff  brought  this  action  to  re- 
cover back  the  money  theretofore  paid  to 
Brent  Investment  Company  and  to  Crenshaw. 
It  was  shown  In  evidence  that  Crenshaw  had 
become  surety  on  a  bond  for  a  large  amount 
for  the  benefit  of  the  Brents  In  connection 
with  the  leasing  of  property  In  the  dty  of 
lioa  Angeles  by  the  Brents;  the  lease  trans- 
acticm  being  wholly  disconnected  from  the 
property  affected  by  the  contract  of  plaintiff. 
Crenshaw  had  been  required  to  pay  out  a 
large  amount  of  money — a  sum  in  excess  of 
$10,000 — on  account  of  his  surety  liability, 
and  in  order  to  protect  him  the  Brents,  at 
Crenshaw's  suggestion  and  as  secuHty  for 
the  repayment  of  the  amounts  which  Cren- 
shaw had  paid  out  under  the  bond  referred 
to,  executed  their  deed  to  the  tract  of  land 
affected  by  the  contract  of  plaintiff,  convey- 
ing the  same  to  Crendiaw,  and  also  for  the 
same  purpose  made  assignment  of  the  con- 
tracts of  plaintlfl  and  other  stanilar  holders. 
Croiahaw  did  not  become  a  party  to  the  eon- 
tract  of  plaintiff,  unless  the  efltet  of  the  as- 
signment Imposed  that  relation  upon  him. 
The  evidence  as  heard  by  the  court,  however, 
was  uncontradicted  to  the  point  that  the 
transaction  betweoi  the  Brents  and  Cren- 
shaw, wber^y  the  deed  was  made  and  de- 


livered and  the  assignment  of  the  contract 
made,  were  as  security  only. 

[1]  It  was  upon  this  state  of  the  evidence 
that  the  court  held  as  a  matter  of  law  that 
Crenshaw  did  not  assume  the  obligation  of 
the  Brents  toward  the  plaintiff;  and  upon 
that  evidence  we  cannot  perceive  why  any 
different  conclusion  should  be  contended  for. 
The  plaintiff  and  the  other  contract  holders 
made  their  contracts  with  the  Brent  Invest<- 
ment  Company,  relying  upon  the  ability  of 
that  company  to  perform  its  obligations, 
with  full  knowledge  or  means  by  which 
knowledge  might  be  obtained  as  to  the  con- 
dition of  the  title  to  the  property  contem- 
plated to  be  conveyed.  They  made  no  new 
contract  with  Crenshaw;  Crenshaw  did  not 
indorse  his  name  upon  the  contracts  as  as- 
suming the  obligations  imposed  upon  the 
vendors  thereunder.  The  Brent  Investment 
Company  at  all  times  remained  liable  as  the 
contracting  party  and  the  only  contracting 
party  against  whom  the  plaintiff  was  entitled 
to  seek  redress.  If  the  plaintiff  at  the  time 
of  the  transfer  of  the  contract  so  made  by 
the  Brent  Investment  Company  to  Crenshaw 
had  ascertained  that  tbe  Brest  Investment 
Company  would  be  unable  to  comply  with  its 
contract,  and  had  been  persuaded  and  In- 
duced fraudulently  by  Crenshaw  to  continue 
to  make  payments,  it  is  possible  some  cause 
of  action  might  have  arisen  in  plaintiff's  fa- 
vor. Ho  such  cause  of  action  Is  claimed  or 
pleaded.  Nor  was  there  anything  In  the  evi- 
dence to  show  that  plaintiff  no  longer  placed 
rellanoe  upon  the  Brent  Investment  Company 
because  of  any  reputed  insotrency,  or  that 
lie  had  any  knowledge  which  gave  him  rea- 
son to  believe  that  Crenshaw  was  financially 
responsible,  and  his  grantor  was  not.  There 
was  some  testimony  given  on  the  l>art  of  the 
plaintiff  and  other  contract  holders  to  tbe  ef- 
fect that  Crenshaw  had  stated  that  they 
would  get  their  deed  or  their  money  back; 
but  this  was  neither  predicated  upon  any 
pleading  proposing  the  issue  suggested,  nor 
upon  any  further  evidence  showing  that  the 
plaintiff  was  Induced  because  of  such  repre- 
saltation  to  continue  making  payments  which 
he  would  otherwse  not  have  made  or  been  le- 
gally bound  to  make.  On  the  statement  of 
the  case  as  the  record  shows  it  and  as  we 
have  epitomized  it  In  the  forgoing,  it  must 
at  once  be  clear  that  no  right  of  recovery  In 
the  plaintiff  existed  as  against  Crenshaw  or 
the  Crenshaw  Security  Company ;  hence  the 
court  was  entirely  Justified  In  the  action 
taken. 

[2]  An  objection  is  made  that  the  court 
erred  in  admitting  certain  testimony  and  ex- 
cluding other  evidence  offered ;  further,  that 
the  peremptory  manner  of  the  trial  Judge 
prevented  plaintiff  from  having  full  and  fair 
consideration  in  the  presentation  of  his  case. 
The  trial  Judge,  it  may  be  stated,  in  express- 
ing his  rulings,  spoke  laconically,  declsively,- 
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and  with  great  brevity.  However  much  the 
abrupt  manner  of  the  Judge  may  have  been 
disconcerting  to  plaintUTs  coimsel,  there  is 
nothing  to  show  that  the  disposition  of  the 
court  was  other  than  usual,  or  that  any  prej- 
udice resulted  to  the  plaintiff  which  prevent- 
ed him  from  showing  that  the  facts  were  dif- 
ferent from  those  as  we  have  stated  them. 
TbB  trial  Judge  was  headed  In  the  right  di- 
rection, and  if  he  reached  a  legally  logical 
conclusion,  It  makes  little  difference  whether 
this  end  waa  arrived  at  by  a  short  cut  or 
otherwise. 

We  have  examined  all  of  the  assignments 
for  error,  and  are  satisfied  that  no  miscar- 
riage of  Justice  is  expressed  in  the  Judgment 
as  rendered. 

The  Judgment  is  affirmed. 

W«  CQncar:    CONBBT,  P.  J.;    SHAW,  3. 


(47  Cal.  App.  786) 

KROQH   MFQ.  CO.  v.  CHURCHILL  et  al. 
(Civ.  3409.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  CWifomia.   May  28,  1920.) 

1.  Appeal  mad  error  «=>992— Oetermlaattoa  of 
quallflcatlono  of  expert  for  court. 

Whether  a  witness  was  qnalified  to  testify 
as  an  expert  as  to  the  reasonable  value  of  the 
mechanical  labor  expended  on  a  pnmp,  installa- 
tion of  which  was  sued  for,  was  a  matter  for 
the  determination  of  the  trial  coart. 

2.  Eviteaoe     «=»543(2)— WItMU  qaallfled  as 
expert  oa  value  of  labor  oa  pump. 

In  an  action  for  installation  of  a  pomp,  the 
trial  court  properly  determined  to  be  qualified 
as  an  expert  on  the  reasonable  value  of  the  me- 
chanical labor  expended  on  the  pump  plaintifTs 
manager,  shown  to  have  been  engaged  in  the 
pump  and  engine  business  for  many  years,  and 
as  designer  and  chief  engineer  of  an  Iron  works. 

8.  Evldenoa  «=>558( I)— Question  to  expert 
relative  to  speed  of  pump  in  operation  proper. 
In  an  action  for  installation  of  a  pump, 
question  propounded  to  expert  witness  for  de- 
fendants on  cross-examination  regarding  the 
speed  of  the  pump  in  operation  in  relation  to 
the  amount  of  water  in  the  well  keld  proper. 

4.  Appeal  aad  error  «s»IOII(l)— Confllotlng 
evidence  for  trial  oonrt. 
In  an  action  for  installation  of  a  pnmp, 
where  there  was  competent  evidence  on  each 
side  as  to  whether  the  pnmp  had  been  properly 
installed,  the  contradictions  in  the  testimony, 
and  the  weight  to  be  given  each  witness,  were 
matters  addressed  to  the  discretionary  consid- 
eration of  the  court. 

Appeal  from  Superior  Court,  Los  Angeles 
Ciounty ;  Pat  R.  Parker,  Judge. 

Action  by  the  Krogh  Manufacturing  Com- 
pany, a  corporation,  against  H.  C.  Churchill 
and  another,  in  which  defendants   filed  a 


cross-complaint.  From  a  Judgment  for  plain- 
tifl,  defendants  and  crosa-oomplainanta  ap- 
peaL    Affirmed. 

B.  O.  Leake  and  Goudge,  Williams,  Cban- 
dl»  &  Hughes,  all  of  Los  Angeles,  for  appel- 
lants. 

Seth  B.  Smith,  of  Los  Angeles,  for  re- 
spondent. 

WASTE,  P.  J.  This  is  an  appeal  by  ibe 
defendants  from  a  judgment  in  favor  of  the 
plaintiff  for  the  snm  of  $13S4,  the  value  of 
a  pump,  installed  on  the  defendants'  ranch, 
pursuant  to  a  contract  for  the  purchase  of 
the  same,  and  for  services  and  accessories  im 
connection  with  Its  <4>eratioii. 

The  defendants  denied  any  indebtedness 
to  the  plaintiff,  and  alleged  that,  by  reason 
of  the  i)oor  quality  of  the  materials  used  in  it, 
the  bad  workmanship  thereon,  and  the  im- 
proper, negligent,  and  careless  manner  of 
Installing  the  machinery  which  was  the  basis 
of  the, second  and  third  counts  of  the  com- 
plaint, the  pump  broke  down,  never  at  any 
time  ran  in  a  satisfactory  manner  or  reason- 
ably wdl,  and  was  absolutely  worthless  to 
the  defendants.  By  reason  of  these  facts, 
defendants  claimed  to  have  suffered  a  loss  of 
their  lemon  crop  for  the  year  1913,  amount- 
ing to  the  sum  of  $2,500;  their  orange  and 
lemon  groves  being  also  damaged  to  the  ex- 
tent of  $720,  by  reason  of  their  being  unable 
to  secure  water  to  Irrigate  the  same.  To 
these  amounts  defendants  added  the  amounts 
of  various  repair  bills,  and  by  way  of  cross- 
complaint  prayed  for  Judgment  against  the 
plaintiff  in  the  sum  of  $3,701.16. 

The  lower  court  found  that  the  plaintiff  in- 
stalled the  pump  and  machinery  on  the  de- 
fendants' ranch  in  a  first-class  and  work- 
manlike condition,  and  duly  performed  all 
the  conditions  of  Its  contract,  with  the  excep- 
tion that  the  8-inch  cylinder,  which  the 
plaintiff  first  placed  in  the  well,  became 
broken,  by  reason  of  inevitable  accident, 
wherem>on  plaintiff  replaced  it  with  a  7-lnch 
cylinder;  that  the  pump  thus  equipped  was 
acc^ted  by  the  defendants,  and  was,  at  the 
time  of  its  installation  and  at  the  time  of 
the  trial,  capable  of  pumping  all  the  water 
in  defendants'  wril,  and  of  pumping  20  Inches 
of  water  per  minute,  when  pumping  against 
a  total  head  of  250  feet,  as  specified  in  the 
contract.  It  further  found  that  the  alleged 
breakdown,  and  interruptions  in  the  opera- 
tion of  the  pump,  subsequent  to  its  Installa- 
tion, were  not  due  to  any  defects  in  materi- 
als used  by  plaintiff  in  the  construction  of 
the  pump,  and  were  not  due  to,  and. did  not 
result  from,  the  manner  in  which  the  pump 
was  constructed  or  installed,  but,  on  the  con- 
trary, were  due  to  the  negUgmt  and  careless 
manner  in  which  the  defendants  operated 
the  pump,  and  to  the  negllgeace  of  the  de- 
fendants' employes  in  overhauling  same,  and 
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•were  further  aggmTated  by  lack  of  water  In 
the  defendants'  well.  The  further  findings 
were  against  the  allegations  of  the  cross-com- 
plaint, and  the  plalntUf  was  awarded  judg- 
ment for  the  price  of  the  pump  as  Installed, 
together  with  $74  for  certain  services,  ma- 
terial, and  pump  accessories. 

In  seeking  a  reversal  of  the  Judgment,  the 
appellants  specify  certain  errors  In  the  ad- 
mission of  testimony,  InsuflJciency  of  the 
evidence  to  sustain  the  flndlngs,  and  that  the 
decision  was  against  law. 

[1-3]  Whether  or  not  the  witness  F.  I* 
Emerson,  manager  of  the  plaintiff,  was  auf- 
fldently  qaallfied  to  testify  as  an  expert  as 
to  the  reasonable  value  of  the  mechanical 
labor  expended  on  the  pump,  was  a  matter 
for  the  determination  of  the  trial  court,  and 
In  the  instant  case  Its  determination  of  the 
question  was  undoubtedly  correct.  Before  be- 
coming manager  for  the  plaintiff  the  witness 
had  for  many  years  been  engaged  In  the 
pumping  and  engine  business,  and  as  a  de- 
signer and  chief  engineer  of  an  iron  works. 
13ie  question  propounded  to  Joseph  Darracq, 
a  witness  for  the  defendants  on  cross-exam- 
ination, regarding  the  sx)eed  of  the  pump  In 
operation  In  relation  to  the  amount  of  water 
In  the  well,  was  proper.  He  was  called  by 
the  defendants  to  testify  to  certain  work  he 
had  done  on  the  pump  after  its  Installation, 
and  gave  bis  expert  opinion  as  to  Its  con- 
struction. He  also  testified  tliat  in  Installing 
a  pump  It  was  necessary  to  regulate  Its  ca- 
pacity in  accordance  with  the  volume  of  wa- 
ter in  the  well.  While,  as  argued  by  the  ap- 
Iiellants,  the  question  of  exhausting  the  wa- 
ter in  the  well  was  not  un  issue,  the  success- 
ful method  of  the  installation  and  operation 
of  the  pump  under  varying  conditions  was 
testified  to  by  the  witness  on  his  direct  ex- 
amination. 

[4]  As  to  the  alleged  Insufllclency  of  the  ev- 
idence, A  careful  reading  of  the  testimony  of 
the  various  witnesses,  experts  and  others, 
called  to  testify  as  to  the  manner  In  which 
the  psmp  was  installed,  and  its  working 
when  In  operation,  develops  only  a  marked 
ooofilct  of  testimony,  which  it  was  the  prov- 
ince of  the  trial  ludge  to  consider  and  deter- 
mine. There  was  competent  evidence,  on  the 
one  side,  that  the  pump  was  workmanlike  in 
Us  oonstmction  and  properly  Installed  in  a 
first-class  manner,  and  that  If  properly  han- 
dled it  wonld  give  satisfaction.  On  the  oth- 
er hand,  witnesses  for  defendants  testified 
to  the  contrary.  The  ccmtradlctlona  In  the 
testimony  and  the  weight  to  be  given  each  of 
the  witnesses  was  a  matter  addressed  to  the 
discretionary  consideration  of  the  trial  court 

The  Judgment  is  affirmed. 


T6 


We  concur: 
Judge  pro  tern. 


BICHARINS,   J.;    WELCH, 


(*r  Cat  App.  768) 

MILLER  V.  HUNT,  HATCH  L  CO. 
(Civ.  2958.) 

(District   Cktort   of   Appeal,    Second    District, 
Division  1,  California.    May  27,  1920.) 

1.  Sales  «=»2 14— Contract  held  a  sale,  and  net 
mere  agreement  to  sell  oranges,  to  be  gath- 
ered by  buyer. 

A  contract  for  the  sale  of  an  entire  crop  <rf 
oranges  on  the  trees,  fruit  to  be  picked  by  the 
bnyer  and  removed  before  December  25th,  is  a 
sale,  and  not  a  mere  agreement  to  sell;  and, 
where  the  fruit  matured  before  the  final  date 
fixed  for  removal,  and  it  was  necessary  to  gather 
the  same  to  insnre  good  condition  of  the  orang- 
es, the  boyer  most  bear  the  loss,  where  it 
failed  to  gather  the  fruit. 

2.  Sales  «s>359(l)— Findings  that  orange  crop 
had  matured  before  frost,  and  that  injured 
oranges  could  be  separated   warranted. 

In  an  action  by  seller  of  a  crop  of  oranges 
to  recover  unpaid  balance  of  purchase  price, 
evidence  held  to  warrant  finding  that  the  good- 
oranges,  the  crop  having  been  previously  dam- 
aged, could  have  been  separated,  and  that,  be- 
fore the  killing  frost,  the  oranges  were  in  a  fit 
condition  to  gather. 

Appeal  from  Superior  Court,  Tulare  Coun- 
ty;  J.  A.  Allen,  Judge. 

Action  by  S.  T.  Miller  against  Hunt,  Hatch 
&  Co.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Afllrmed. 

Famsworth,  McClure  ft  Burke,  of  Visalia, 
for  appellant. 

Charles  W.  Braswell,  of  Lindsay,  and 
Middlec<^,  Scott  ft  Ham,  of  Visalia,  for  re- 
spondent 


CONRET,  P.  J.  Action  to  recover  an  un- 
paid balance  alleged  to  be  due  on  the  sale 
by  plaintiff  to  the  defendant  of  a  crop  of 
oranges.  Judgment  in  favor  of  the  plaintiff, 
from  which  the  defendant  appeals. 

In  a  written  agreement,  of  date  April  20, 
lfil6,  it  was  stated  that  the  plaintiff  "has 
this  day  sold"  to  the  defendant  his  entire 
crop  ot  oranges,  now  on  the  trees  growing 
on  his  ranch  at  Lindsay,  CJal.,  at  a  stated 
price  per  hundredweight  "All  fruit  is  to 
be  weighed  at  the  Hunt,  Hatch  ft  Co.'s  Pack- 
ing house  and  paid  for  upon  the  delivery  of 
duplicate  weight  receipts  at  their  office  at 
the  said  packing  house  at  Lindsay.  Hunt, 
Hatch  &  Co.  are  to  furnish  all  boxes  to  put 
the  said  fruit  in  and  agree  to  pick  and  haul 
the  said  fruit  free  of  all  costs  to  the  said 
S.  T.  Miller.  Fruit  is  to  be  of  merchantable 
quality  and  picked  at  the  option  of  the  said 
Hunt,  Hatch  ft  Co.,  provided  same  Is  re- 
moved on  or  before  December  25, 1916."  The 
court  found  that  on  the  13th  day  of  December 
1916,  there  remained  in  plaintiff's  orchard 
880  trees  which  were  unpicked;  the  amount 
of  unpicked  oranges  there<m  being  85,5(X> 
pounds.     Finding  6  r^ds  as  foUows: 
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"That  on  NoTcmber  16,  1016,  some  of  aaid 
oranges  were  injured  by  frost  but  at  least  80 
per  cent  of  said  oranges  were  from  November 
16,  1916,  to  December  18,  1916,  uninjured,  and 
were  ripe.  In  good  condition,  ready  for  harvest, 
and  merchantable;  that  between  said  November 
16,  1916,  and  December  13,  1916,  defendant  had 
•uificient  time  to  pick  and  haul  said  ripe  and 
merchantable  oranges,  and  could  and  should 
have  done  so,  but  defendant  failed  and  neglect- 
ed to  pick  or  haul  or  pay  plaintiff  for  said 
merchantable  portion  of  said  fruit  within  said 
time  or  at  all;  that  aaid  merchantable  oranges 
were  readily  and  easily  separable  from  the 
injured  oranges ;  that  an  the  night  of  December 
13,  1916,  said  merchantable  oranges  were  in- 
jured by  frost,  and  later  about  January  6, 
1917,  were  totally  destroyed  by  frost,  and  the 
amount  of  merchantable  fruit  which  the  defend- 
ant 80  left  on  said  trees  unpicked  and  unhar- 
vested  in  a  ripened  and  merchantable  condition 
and  quality,  which  defendant  should  and  could 
have  picked  in  such  merchantable  condition,  was 
68,400  pounds." 

Finding  7  la  aa  followB: 

'TFhat  from  November  16  to  the  ISth  day  of 
December,  1916,  all  of  said  68,400  pounds  of 
fruit  above  mentioned  came  up  to  the  test  of  an 
ordinance  of  the  board  of  supervisors  of  the 
county  of  Tnlaze,  mentioned  in  the  answer  of 
defendant,  and  none  of  said  68,400  pounds  had 
been  frozen  prior  to  December  13,  1916,  to  such 
an  extent  as  to  render  the  same  wholly  unfit 
or  unfit  at  all  for  conswnption  or  merchant- 
able." 

[1]  Appellant  contends  tluit  tbeie  was  only 
an  agreement  for  sale,  and  not  an  actual 
sale  of  the  crop;  and  that  tmder  the  contract 
the  pnrchaaer  had  the  right,  at  hla  own  op- 
tion, to  defer  the  time  of  picking  the  frnit 
nntll  the  25th  day  of  December,  1916,  pro- 
vided only  that  it  was  all  picked  not  later 
than  that  date.  The  effect  of  this  contention, 
If  allowed  as  appellant  insists  upon  It,  would 
be  that,  even  If  the  fruit  was  mature  and 
ready  for  the  market  on  and  after  November 
19th,  the  loss  caused  by  its  destmctlon  by 
frost  at  any  time  prior  to  Deconber  25tb 
would  have  to  be  suffered  by  the  plaintiff. 
With  this  contention  and  Its  claimed  effect 
we  do  not  agree.  In  Bill  v.  Fuller,  146  CaL 
60,  79  Pac.  692,  the  contract  was  for  the 
sale  of  a  crop  of  oranges  not  yet  matured, 
and  it  was  provided  therein  that  the  vendee 
"^as  this  day  bought"  a  described  crop  of 
oranges.  It  was  provided  that  all  of  the 
oranges  were  to  be  taken  by  the  purchaser 
en  or  before  a  stated  date,  and  the  vendor 
was  to  deliver  at  a  certain  station  when 
wanted  by  the  purdiaser.  Of  this  contract 
the  Supreme  Court  said: 

"Nor  do  we  wish  to  be  nnderstood  as  holding 
that  the  title  to  the  crop  did  not  pass  as  soon 
aa  the  contract  was  executed.  The  agreement 
in  form  imports  a  present  sale,  the  thing  sold 
was  in  existence  and  was  identified  and  separate 
from  other  things." 

The  contract  In  that  case  limited  the  time 
«t  d^very  in  a  similar  manner  as  in  tha 


case  at  bar;  (he  langoage  used  being,  •UI 
oranges  to  be  takoi  by  H.  Fuller  cm  or  be- 
fore April  1st,  1901."  The  court  found  that 
the  oranges  became  ripe  and  ready  for  mar- 
ket In  January,  1901,  but  the  defendant  re- 
fused to  receive  them  until  Mardi,  at  which 
time,  without  fault  of  the  voidor^  some  of 
the  fruit  had  become  unmerchantable  by  be>- 
coming  too  ripe  and  puffy  for  the  market. 
Under  these  drcumstauced  it  was  held  by 
the  Supreme  Court  that  the  contract  should 
not  be  construed  to  give  Fuller  the,  absolute 
right  to  defer  the  delivery  of  the  oranges 
to  the  injury  of  the  plaintiff;  that  it  must  be 
construed  to  mean  that  the  oranges  were  to 
be  taken  by  Fuller  on  or  before  AprU  1, 1901, 
and  at  such  reasonable  time  as  should  be 
necessary  to  insure  their  good  condition  with 
respect  to  maturity  and  fitness  for  the  mar- 
ket. "The  merchantability  which  was  war- 
ranted by  the  contract,  if  there  was  any 
such  warranty,  was  nothing  more  than  a 
warranty  that  the  fruit  should  be  merchant- 
able on  the  tree,  and  that  when  gathered  in 
due  season  it  should  be  bandied  and  deliv- 
ered with  proper  care.  This  being  the  case, 
under  the  findings  we  think  the  defendant 
was  not  Justified  in  refusing  to  accept  the 
oranges  which  he  culled  from  the  crop  be- 
cause of  his  claim  that  they  were  too  ripe 
and  puffy  for  the  market"  So  here,  assum- 
ing the  facts  to  be  as  found  by  the  court,  the 
appellant  was  obligated  to  take  the  oranges 
<m  or  before  the  2Sth  day  of  December, 
1916,  and  at  such  reasonable  time  as  should 
be  necessary  to  insure  their'  good  conditicHi. 
[2]  Appellant  contends  that  the  evidence 
is  not  sufficient  to  support  the  finding  that 
the  portion  of  the  fruit  whldt  was  market- 
able on  November  leth  was  easily  and  read- 
ily separable  from  that  which  had  been  froz- 
en, and  that  the  evidence  la  not  sufiBdent  to 
support  the  finding  that  the  fruit  for  whicb 
compoisatlon  has  been  allowed  was  mer- 
diantable  from  November  16  to  December 
18,  1916.  From  the  testimony  of  'defendant's 
manager,  Mr.  Sparks,  it  appears  that  in  No- 
vember or  December,  1916,  the  defendant 
procured  for  use  in  its  packing  house  a 
machine  called  a  separator,  which  was  used 
for  the  purpose  of  separating  frozen  fruit 
from  the  better  fruit  This  machine  was 
first  put  In  operation  by  the  defendant  od 
the  18th  day  of  I>eoemb».  It  does  not  clear- 
ly appear  from  his  testimony  that  the  oranges 
whidi  were  run  through  the  separator  at 
that  time  were  from  the  Miller  orchard,  nor 
was  the  time  stated  at  wldch  sadi  tmit  hn'^ 
been  picked.  He  states  that  the  result  of 
the  operation  was  that  the  fruit  was  so  bad- 
ly frotsen  that  It  was  hard  to  separate  the 
best  from  the  worst  of  It;  it  was  so  badly 
froz«i  that  they  could  not  separate  the  fruit 
properly.  Mr.  Sparks  states  that  the  first 
frost  occurred  on  November  16th,  and  the 
second,  which  wai  the  disastrous  frost,  oc- 
curred on  December  IStb.    There  is  no  evl- 
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dence  that  friilt  picked  from  the  Miller  or- 
chard prior  to  December  13th  could  not  have 
been  successfully  ^aded  by  means  of  this 
separator  bo  as  to  pick  out  the  frosted  fruit 
from  that  which  was  not  frosted.  Frank 
Brann,  horticultural  commissioner,  a  county 
officer,  who,  In  co-<q;>eratlon  with  an  officer 
of  the  United  States  government,  appears  to 
have  made  examinations  of  the  fruit  In  this 
packing  house  and  exercised  some  authority 
over  shipments,  testified  that  all  of  the  fruit 
ttom  the  Miller  orchard  that  came  Into  the 
defendant's  lacking  house  (although  some  of 
It  was  held  np  temporarily)  was  passed  and 
eertifled  as  marketable  before  the  1st  day 
of  January.  There  was  Introduced  in  evi- 
dence an  ordinance  of  the  county  of  Tnlare 
which  prescribes  a  test  of  maturity  of 
oranges,  which  Is  commonly  known  as  the  8 
to  1  test,  and  refers  to  the  quantity  of  sol- 
vble  solids  in  the  orange  as  compared  with 
the  quantity  of  acid  contained  In  the  Juice. 
The  plaintiff  testified  that,  on  December  10th 
or  12th,  be  took  from  the  orchard  samples 
for  testing,  and  had  them  tested  by  S.  K^n- 
er,  a  tester  employed  In  the  packing  house 
«f  the  Randolph-Martin  Fruit  Company.  Mr. 
Kotiner  testified  that  the  tests  which  he 
made  of  these  samples  were,  on  December 
14tb,  8.2  to  1,  and  on  December  2l8t,  7Ji 
to  1.  Mr.  Sparks  testified  that  the  defend- 
ant caused  some  tests  to  be  made  by  one  El. 
G.  Rooke  about  November  20Oi.  The  actual 
results  of  those  tests  were  not  given  la  evi- 
dence. Sparks  says  that  they  were  "not 
■atisfkctory."  Referring  again  to  the  same 
matter,  he  said: 

"There  was  a  difference  In  the  fmit;  some 
of  the  fmlt  on  the  outer  side  of  the  orchard 
gave  a  different  teat  from  trees  inside  the  or- 
diard." 

In  another  place  Mr.  Sparks  teatlfled  that 
none  of  It  tested  8  to  1.  It  Is  to  be  observed 
here  that  there  was  a  sharp  contradiction 
between  the  testimony  of  plaintiff  and  the 
testimony  of  Sparks  concerning  certain  con- 
versations between  them.  It  may  be  that 
the  court,  as  was  Its  right,  placed  the  great- 
er confidence  In  the  testimony  of  the  plain- 
tiff as  to  those  conversations,  and  for  that 
reason  discounted  the  testimony  of  Sparks 
on  the  subject  of  the  8  to  1  test  and  the  other 
conditions  of  the  fruit  The  plaintiff  testi- 
fled  that  the  fruit  was,  on  the  20th  of  Novem- 
ber, of  fair  size  and  color,  and  In  good  condi- 
tion ;  that  beginning  on  November  20th  the 
defendant  pidted  the  fmit  from  the  northern 
part  of  the  grove,  and  all  of  that  fruit  was 
paid  for;  that  the  fndt  was  merchantable 
from  November  20th  to  January  6th;  that 
Mr.  Sparks  did  not  tell  him  at  any  time 
INrtor  to  Deconber  25tb  that  the  fruit  was 
tnmea;  Oiat  after  December  25th,  at  a  time 
when  defendant  had  stopped  picking  from 
this  ordiard,  plaintiff  asked  Mr.  Sparks  when 


he  expected  to  finish  packing  the  fruit,  and 
Sparks  replle<l  that  be  would  pack  it  as 
fast  as  be  could  get  to  it — as  fast  as  he 
could  handle  it  be  would  take  It;  that  the 
plaintiff  used  fruit  dally  from-  this  orchard 
at  his  house  from  the  time  they  commenced 
picking  on  November  20th  until  after  Janu-^ 
ary  1st,  and  It  was  in  good  condition.  An- 
swering the  question,  "Was  it  frozen?"  he 
replied,  "Not  that  I  could  tell."  Plaintiff 
further  testified  that  the  fmit  on  the  south 
portion  of  the  orchard  which  was  not  picked 
was  as  good  as  that  on  the  northern  portion 
which  was  picked  by  the  defendant;  that 
It  was  practically  the  same. 

From  the  foregoing  summary  of  a  part 
of  the  evidence  our  conclusion  Is  that  the 
evidence  Is  sufficient  to  support  the  findings 
of  fact  to  which  we  have  referred  and  which 
are  challenged  by  appellant.  There  is  (m 
several  of  these  points  evidence  to  the  con- 
trary of  that  which  has  been  stated,  but  this 
is  no  more  than  sufficient  to  produce  a  conflict 
In  the  evidence.  On  such  state  of  the  record, 
under  the  well-established  rule,  the  findings 
must  be  sustained. 

The  Judgment  la  afilrmed. 

We  oancor:    SHAW,  J.;   JAMBS,  J. 
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(47  Cal.  App,  678) 
(Cr.  906.) 


(District  Court  of  Appeal,  Hirst  District,  Divi- 
sion 2,  Callfomia.    May  22,  1920.) 

1.  Halieas  corpus  «=330(l)— Error  in  exercis- 
ing Jurisdiction  not  oonsldered. 

On  habeas  corpus,  error  in  the  exercise  of 
jurisdiction  cannot  be  considered. 

2.  Cantenpt  «=3>34— Superior  oonrt  nay  paaisli 
for  oontempt. 

The  superior  conrt  has  power  to  punish  for 
contempt  under  Code  Civ.  Proc.  |  1209. 

3.  pontenpt  «=»20— Refusal  to  ebay  lawful 
order  of  oourt  In  the  oourt's  presence. 

A  warrant  of  commitment,  reciting  that 
petitioner  for  habeas  corpus  in  the  presence 
of  the  court  while  in  session  refused  to  obey 
a  court  order  to  render  a  final  acconnt,  that 
petitioner  was  by  its  order  adjudged  guilty  of 
contempt  therefore  must  be  sastained,  if  at 
all,  under  Code  av.  Proc.  f  1209,  subd.  5, 
relating  to  disobedience  of  lawful  Judgment, 
order,  or  process  of  court. 

4.  Habeas  corpus  «=»85(3)— Presanptioa  that 
oNer  was  lawful  In  abeenee  of  oounter  show- 
ing. 

Where  petitioner  for  habeas  corpus  does  not 
set  forth  the  natdre  of  his  answer,  nor  state 
that  in  the  answer  there  was  any  attempt  ei- 
ther to  render  the  acconnt  ordered  or  to  show 
ezeosing  facts  or  drcunstances,  it  must  be  pre- 
sumed that  the  court's  order  of  commitment  for^ 
contempt  was  in  the  lawful  and  proper  exercise 
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of  the  Jndidal  fnnctions   (Code  ^t.  Proc.   i 
1963,  BQbda.  16  and  16). 

5.  Hab«a8  eorpu*  «=»29— Record  held  to  show 
anple  grounds  for  commitment  Tor  contempt. 

On  petition'  (or  habeas  corpns  by  one  com- 
mitted for  contempt  of  conrt  for  refusal  to 
obey  an  order  to  render  an  accoonting  and  as 
administrator  of  petitioner's  deceased  wife's 
estate  in  another  state  for  which  the  deceased 
wife  was  administratrix,  record  held  to  show 
ample  grounds  for  the  issuance  of  the  attach- 
ment and  commitment,  unless  the  court  was 
without  jurisdiction. 

6.  Habeas  eorpot  «=95S— Every  essential  faot 
must  be  pleaded. 

Brerjr  essential  fact  mast  be  pleaded  in  a 
habeas  corpus  proceeding,  as  the  allegation  to 
the  petition  cannot  be  strengthened  in  opposi- 
tion to  the  general  presumption  attaching  to  the 
regularity  of  judgments  and  orders  of  court. 

7.  Executors  and  administrators  «=»224— Right 
to  accounting  not  barred  by  failure  to  demand 
within  time. 

Proceedings  under  Code  Civ.  Froc.  {  1689, 
take  the  place  of  a  suit  for  an  accounting  in 
equity  to  compel  an  executrix's  administrator 
to  account  in  the  former  estate,  and  such  are 
alternate  remedies,  and  the  statutory  remedy  is 
not  barred  by  the  expiration  of  time  without  a 
claim  havinc  been  presented  in  the  former  es- 
tate. 

8.  Habeas  corpus  ^=396— Proceeding  held  not 
appeal  or  error,  and  Investigation  oonflned  to 
Jurisdiction. 

A  proceeding  In  habeas  corpns  by  petitioner 
committed  for  contempt  is  not  in  the  nature  of 
an  appeal  or  writ  of  error,  and  inquiry  must  be 
confined  whoUy  to  the  jurisdiction. 

9.  Executors  and  administrators  «=>464— 
Where  removed  executrix  died  before  ao- 
oounting,  her  administrator  must  account. 

Where  the  letters  of  an  executrix  had  been' 
revoked  during  her  lifetime,  but  she  had  made 
no  accounting,  her  husliand,  as  administrator  of 
her  estate,  may  be  required  to  make  the  ac- 
counting, in  view  of  Code  Civ.  Froc.  ||  1629, 
1639. 

Application  by  Horace  W.  Phllbrook  for 
writ  of  habeas  corpus  prayed  to  be  directed 
to  the  Sheriff  of  Alameda  County  to  secure 
'  release  of  petitioner  from  custody  under  a 
commitment  for  contempt  of  court.  Writ 
discharged,  and  petitioner  remanded. 

Horace  W.  Phllbrook,  of  San  Frandao,  in 
pro.  per. 

Ezra  W.  Decoto,  Dlst.  Atty.,  and  Fitz- 
gerald, Abbott  &  Beardsley,  all  of  Oakland, 
for  respondent. 

LANGDON,  P.  J.  A  writ  of  habeas  corpus 
was  granted  by  Mr.  Justice  Lawlor  of  the 
Supreme  Conrt  returnable  to  this  court,  the 
petitioner  claiming  that  he  was  restrained 
of  his  liberty  under  an  order  of  the  superior 
court  In  Alameda  county  adjudging  bim 
d^lty  of  contempt  upon  his  refusal  to  ac- 


count as  the  administrator  of  the  estate  of 
his  deceased  wife,  Florence  E.  Phllbnx^  who 
had  formerly  been  the  administratrix  with 
the  will  annexed  of  the  estate  of  Humphrey 
A.  Randall,  ancillary  administration  of  whose 
estate  is  pending  in  the  superior  court,  the 
main  estate  having  been  administered,  or 
l)eing  in  the  course  of  administration,  in 
the  state  of  Maine  at  the  place  of  death  of 
RandalL 

In  1917  the  letters  of  Florence  B.  Phil- 
brook  were  revoked,  and  she  was  succeeded 
In  ber  administration  by  Anne  Bates  Ran- 
dall, the  'Widow  of  Humphrey  A.  Randall. 
During  her  administration  Mrs.  Phllbrook 
flied  her  first  account,  but  did  not  file  the 
final  account  of  her  '  administration.  She 
died  In  November,  1918,  and  the  petitioner 
herein  'was  appointed  and  now  Is  the  admin- 
istrator of  her  estate. 

In  December,  1919,  Anne  Bates  Randall, 
the  executrix  of  the  Randall  wlU,  Instituted 
proceedings  under  section  1639  of  the  Code  of 
Civil  Procedure,  to  compel  the  administrator 
of  the  estate  of  Florence  E.  Phllbrook  to  ren- 
der a  final  account  of  this  Intestate's  adminis- 
tration of  the  Randall  estate.  He  was  cited 
to  account,  and  ills  motion  to  dismiss  the 
petition  of  the  executrix  and  to  quash  the 
order  of  the  court  directing  the  Issuance  of 
the  citation  and  the  citation  itself  was 
denied.  His  demurrer  to  the  petition  for 
the  citation  was  overruled,  and  he  was 
granted  leave  to  answer.  The  citation  to  ac- 
count was  continued  from  time  to  time  until 
February  24,  1920.  The  court  thereupon 
ordered  the  'writ  of  attachment  to  issue,  and 
Mr.  Phllbrook  was  arrested  and  brought  into 
court  on  March  12,  1920.  Upon  his  promise 
that  he  would  appear  in  open  court  (»  Mardi 
22,  1920,  and  file  a  final  account  he  was  re- 
leased upon  his  own  recognizance.  He  fail- 
ed to  appear  on  March  22d  and  failed  to 
file  any  final  account  New  attachment  pro- 
ceedings were  instituted;  Mr.  Phllbrook  was 
again  brought  into  court  and  directed  to 
file  his  final  account  pursuant  to  the  court's 
order,  and  upon  his  refusal  so  to  do  he  was 
committed  to  the  county  jail  until  be  should 
comply  with  the  court's  order. 

The  petitioner,  in  his  lengthy  briefa,  set 
forth  a  great  number  of  grounds  to  shove 
that  the  commitment  was  without  warrant 
of  law. 

[1]  It  is  fundamental  that  on  hat>eas  cor- 
pus error  In  the  eierdse  of  jurisdiction  can- 
not be  ccmsldered.  Ex  parte  Perkins,  18  Cal. 
60;  Ex  parte  Gibson,  31  Cal.  619,  91  Am. 
Dec.  646;  Ex  parte  McCullough,  36  Cal.  97: 
Ex  parte  Cottrdl,  69  Cal.  421;  Ex  parte 
Sternes,  77  Cal.  166,  19  Pac.  275,  11  Am.  St. 
Rep.  251;  Ex  parte  Ah  Men,  77  Cal.  193,  19 
Pac.  380,  11  Am.  St  Rep.  263;-  Ex  parte 
Joutsen,  164  Cal.  540,  98  Pac.  391;  Matter 
of  the  Application  of  La  Due,  161  Cal.  663, 
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120  Pac.  IS.  While  tbe  writ  was  issued  dur- 
ing the  time  the  petitioner  was  under  arrest 
under  a  writ  of  attachment,  when  it  was 
served  and  he  was  released  he  was  In  cus- 
tody not  under  the  attachment  but  under 
a  warrant  of  commitment  The  return,  how- 
ever, shows  that  the  order  for  the  warrant 
of  commitment  and  the  warrant  of  commit- 
ment were  but  further  steps  In  the  same  pro- 
ceedings and  upon  the  same  facts  as  the 
arrest  under  the  attachment  under  which 
the  writ  of  habeas  corpus  was  Issued. 

[2,  S]  The  superior  court  has  power  to 
punidi  for  contempt  Code  Civ.  Proc.  |  1209. 
The  warrant  of  commitment  recites  that  the 
petitioner  In  the  immediate  view,  presence, 
and  bearing  of  the  court  and  while  the  court 
was  in  session,  refused  to  obey  the  "order 
of  the  court  that  he  render  the  said  final  ac- 
oonnt,"  and  that  the  court  at  the  same  time 
by  its  order  adjudged  and  declared  the  peti- 
tioner "had  been  guilty  of  a  contempt  of 
said  court  by  bis  refusal  to  obey  the  said 
order  of  said  court  that  he  render  said  final 
aooonnt,"  so  that  the  commitment  must  be 
snstained,  if  at  all,  under  subdivision  S  of 
section  1209  of  the  Code  of  Civil  Procedure 
as  to  disobedience  of  a  lawful  Judgment, 
order,  or  process  of  tbe  court 

[4]  The  particular  contentions  of  the  peti- 
tioner are  three:  (1)  That  tbe  court  was 
without  general  Jurisdiction  to  require  him 
to  account  as  the  administrator  of  his  de- 
ceased wife's  estate;  (?)  that  if  it  ever  had 
■ndi  Jurisdiction,  tbe  right  of  Mrs.  Randall 
to  Invoke  it  had  been  lost  by  her  failure  to 
present  a  claim  against  Mrs.  Phtlbroi^'s 
estate  and  the  lapse  of  time;  and  (3)  that  up- 
on bis  answer  to  the  citation  tbe  court  was 
not  empowered  to  make  the  order  for  tbe 
disobedience  of  which  the  commitment  was 
made.  These  contentions  will  be  considered 
In  their  inverse  order. 

If  the  -court  bad  Jurisdiction  of  the  pro- 
ceeding and  tbe  right  of  the  executrix  of 
the  Randall  will  had  not  been  lost,  there 
could  be  no  question  In  regard  to  the  pro- 
priety of  the  commitment  The  original  cita- 
tion addressed  to  the  petitioner  was  dated  De- 
cember 12,  1919.  From  the  petition  for  the 
writ  of  habeas  corpus  it  appears  that  tbe 
present  petitioner  appeared  specially  on  De- 
cember 30,  1919,  and  moved  the  court  to 
dismiss  the  petition,  and  on  January  9,  1920, 
be  filed  a  demurrer  to  the  original  petition, 
which  demurrer  was  overruled  on  January 
20,  1920,  time  being  granted  to  the  petitioner 
bere  to  answer,  which  was  extended  by  sec- 
cessive  orders  until  February  24,  1020,  at 
which  time  the  present  petitioner  filed  his 
answer  to  tlie  petition.  The  petitioner  does 
not  in  any  way  set  forth  the  nature  of  bis 
answer,  nor  does  he  state  that  in  the  an- 
swer there  was  any  attempt  on  his  part  either 
to  render  the  account  he  was  ordered  to  rend- 
er or  facts  or  drcnmstances  shown  to  explain 
why  tbe  acoonnt  was  not  rendered. 


It  is  then  allied  that  on  February  26, 
1920,  in  bis  absence  and  without  notice  the 
superior  court  ordered  the  petitioner  to  be 
arrested  on  tbe  ground  that  he  had  refused 
to  obey  the  citation.  The  allegations  of  fact 
are  Interspersed  with  statements  such  as 
that  the  order  was  made  "upon  tbe  utterly 
false  and  Insolently  Impertinent  ground  that 
I  have  refused  to  obey  the  said  citation." 
Such  statements  add  nothing  to  the  fact 
that  the  order  of  February  26,  1920,  was 
made.  In  the  absence  of  a  showing  of  any 
facts  concerning  the  contents  of  the  an- 
swer  filed  by  the  petitioner,  it  mast  be 
oresumed  that  the  order  of  February  26th 
was  in  the  lawful  and  proper  exercise  of 
the  Judicial  function.  Code  Civ.  Proc.  | 
1963,  subds.  15,  16;  People  v.  Bladcwell,  27 
CaL  67. 

[S]  Attachment  was  Issued  on  February 
26,  1920,  and  the  petitioner  was  arrested 
under  the  attachment  and  brought  before  the 
oonrt  on  March  12, 1920.  It  appears  from  the 
copy  of  the  order  made  on  the  last-mention- 
ed  day  that  It  was  ordered  that  Mr.  Phil- 
brook  rendw  and  file  the  final  account  of 
tbe  sums  of  money  and  other  property  of 
the  Randall  estate  for  which  Florence  B. 
Phllbrook,  deceased,  as  such  administratrix, 
was  chargeable  and  accountable  to  said  estate. 
The  order  recites  that  "upon  the  stipula- 
tion and  promise  of  the  said  Horace  W. 
Phllbrook,  the  said  administrator  appearing 
in  propria  persona,  and  upon  the  stipula- 
rion  and  promise  of  the  said  Lloyd  M.  Robblns, 
Esq.,  his  said  attorney,  made  in  open  court, 
that  the  said  Horace  W.  Phllbrook  will,  npoa 
the  22d  day  of  March,  1920,  at  2  o'clock  p.  m. 
of  said  day,  perscmally  file  said  final  account 
In  open  court,  in  department  4,  by  delivering 
tbe  same  to  the  clerk  thereof,  and  tbe  said 
Lloyd  M.  Robblns,  Esq.,  bis  said  attorney 
then  and  there  waiving  any  irregularities 
growing  out  of  said  continuance  and  at  tbe 
request  of  the  said  Horace  W.  Phllbrook, 
said  administrator,  and  of  his  said  attorney 
said  Lloyd  M.  Robblns,  Esq.,"  it  was  ordered 
that  the  petitioner  here  be  released  on  big 
own  recognizance  until  March  22,  1920,  at 
which  time  he  was  ordered  to  appear  before 
the  court  to  render  and  file  the  final  ac- 
count. It  Is  contended  by  the  petitioner 
here  that  the  promise  which  he  admits  was 
made  under  the  conditions  stated  was  made 
under  duress,  because  he  claims  he  was  il- 
legally under  arrest.  The  claimed  Ulegality 
of  that  arrest  will  be  considered  under  the 
other  two  contentions  of  the  petitioner,  iae 
did  not  appear  on  March  22d  in  accordance 
with  his  promise,  and  did  not  render  the  ac- 
count he  was  then  ordered  to  render.  The 
attachm^it  under  wbidi  tbe  petitioner  was 
arrested  for  disobedience  of  the  order  of 
March  12,  1020,  was  issued  on  March  26, 
1920,  and  the  petitioner  was  arrested.  The 
writ  of  habeas  corpus  was  issued  on  March 
24,  1S20.     The  petitioDer  was  arrested  on 
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that  day,  and  was  taken  before  tbe  court,  and 
the  order  of  commitment  was  made.  The 
entire  record  Bhows  ample  ground  for  tbe 
Issuance  of  the  attachment  and  the  commit- 
ment if  the  petitioner's  contentions  In  retard 
to  the  two  Jurisdictional  questions  are  not 
well  taken. 

[1]  The  petitioner  alleges  that  Florence  B. 
Phllbrook  died  on  November  17,  1918,  and 
that  tbe  petitioner  was  duly  appointed  ad- 
ministrator of  her  estate  and  qualified  as 
such  administrator  on  Janpary  9, 1919.  There 
is  no  allegation  that  he  ever  published  notice 
to  creditors  in  said  estate,  bnt  it  is  argued 
that  it  must  be  presumed  that  be  did  what 
he  shoald  hare  done,  and  therefore  that  the 
time  for  presentation  of  a  claim  on  the  part 
of  the  estate  of  Randall  must  bare  expired 
between  the  time  of  bis  qualification  as  ad- 
ministrator of  the  estate  of  Florence  E. 
Phllbrook  and  the  Issuance  of  the  dtatien 
on  December  12,  1919.  It  is  a  fundamental 
rule  of  law  that  every  essential  fact  must 
be  stated  in  a  pleading,  and  this  is  true  even 
in  »  habeas  corpus  proceeding.  Tbe  allega- 
tions of  tbe  petition  cannot  be  strengthened 
by  this  contention  in  opposition  to  the  gen- 
eral presumption  attaching  to  the  regularity 
of  Judgments  and  orders  of  courts. 

[7, 1]  Even  though  It  appeared  that  notice 
to  creditors  had  been  given  in  all  respects 
as  required  by  law  in  the  estate  of  Phll- 
brook, the  petitioner  would  be  in  no  better 
position  on  this  branch  of  the  case.  He 
relies  on  In  re  Smith,  108  Cal.  115,  40  Pac. 
1037,  to  support  his  proposition  that  If  the 
tlnw  for  presentation  of  claims  expired 
without  a  claim  having  been  presented  on 
the  i>art  of  tbe  Randall  estate,  it  is  barred 
forever.  Without  making  lengthy  analysis 
of  the  oplnloo  in  Be  Smith,  it  is  sufiident 
to  show  that  it  does  not  sustain  the  peti- 
tioner's contention.  In  that  <^lnlon  it  was 
said  that  it  was  the  duty  of  tbe  surviving 
^ecutor  "to  have  presented  a  claim  in  his 
brother's  estate,  or  to  have  compelled  an 
accounting  of  his  brother's  trust  in  equity." 
In  re  Smith,  108  Cal.  121,  40  Paa  1039.  At 
that  time  section  1639  of  the  Code  of  Civil 
Procedure  had  not  been  adopted,  but  as  was 
determined  in  King  v.  Chase,  159  Cal.  420, 
116  Pac.  207,  proceedings  under  that  section 
take  tbe  place  of  tbe  suit  for  accounting  In 
equity.  Under  the  decision  In  Re  Smith,  the 
executrix  of  the  will  in  the  Randall  estate 
had  open  to  her  alternative  remedies,  and 
she  is  pursuing  one  of  those  remedies.  S^r- 
thermore,  tbe  present  proceeding  in  this  court 
is  not  in  the  nature  of  an  appeal  or  writ  of 
error,  but  the  investigation  is  confined  solely 
to  the  question  of  Jurisdiction. 

m  Tb9  principal  contention  of  the  peti- 


tioner is  that  because  the  letters  of  admin- 
Istratlon  originally  granted  to  Mrs.  Phllbrook 
in  the  estate  of  Randall  were  revoked  before 
her  death,  there  is  no  Jurisdiction  in  the 
superior  court  In  the  estate  of  Randall  to 
require  the  personal  repres«itatlve  of  Mrs. 
Phllbrook  to  account  Prior  to  1905,  tbe 
statutes  of  this  state  contained  no  provision 
authorizing  the  superior  court  sitting  in  pro- 
bate to  require  or  settle  accounts.  King  v. 
Chase,  supra.  Under  that  case,  the  sole 
method  of  requiring  such  an  account  is  un- 
der the  provisions  of  section  1639  of  the 
Code  of  Civil  Procedure.  It  provides  that 
if  any  executor,  administrator,  or  guardian 
dies,  upon  petition  of  the  successor  of  such 
deceased  executor,  administrator,  or  guard- 
ian, the  court  may  compel  the  personal  rep- 
resentative of  the  deceased  executor,  admin- 
istrator, or  guardian  to  render  an  account 
of  the  administration  of  their  testator  or 
intestate,  and  must  settle  such  account  as  in 
other  cases.  Section  1629  of  the  Code  of 
Civil  Procedure  provides  that  where  the  au- 
thority of  the  executor  or  administrator 
ceases  or  is  revoked  for  any  reason,  he 
may  be  cited  to  account.  After  the  reToca« 
tion  of  the  letters  of  Mrs.  PhUbrook,  proceed- 
ings were  instituted  to  require  her  to  file  her 
final  account.  These  proceedings  terminated 
by  her  death.  The  present  proceedings  are 
under  section  1639,  Code  of  Civil  Procedure. 
Tbe  contention  of  the  petitioner  is  that  he  is 
not  the  i>ersonaI  representative  of  a  de- 
ceased administrator,  for  the  reason  that 
Mrs.  Phllbrook  had  ceased  to  be  the  admin- 
istratrix of  the  estate  of  Randall  prior  to 
her  death.  While  her  letters  had  been  re- 
voked in  her  lifetime,  and  she  had  no  fur- 
ther authority  to  act  as  administratrix,  she 
bad  not  rendered  her  final  account,  and  had 
not  been  discharged  as  administratrix.  The 
liability  of  Mrs.  Phllbrook  was  her  liability 
as  administratrix.  It  appears  to  this  court 
that  to  construe  section  1639,  Code  of  Civil 
Procedure,  In  accordance  with  the  petition- 
er's contentions  would  be  extremely  narrow, 
and  the  facts  of  this  case  as  disclosed  by 
the  record  support  the  construction  placed 
upon  the  section  by  the  superior  court  of 
Alameda  county. 

Tbe  maltlplidty  of  other  contentions  made 
by  the  petitioner  do  not  appear  to  require 
mention.  They  have  been  examined,  and  in 
tbe  opinion  of  the  court,  none  of  them  war- 
rants the  release  of  tbe  petitioner  on  this  pro- 
ceeding. 

It  is  ordered  tiiat  the  writ  be  discharged, 
and  the  petitioner  remanded  to  the  custody 
of  tbe  sheriff  of  Alameda  county. 

We  concur:  BRITTAIN,  J.;  NOURSB,  J. 
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(47  C«l.  App.  675) 

KIBBE  et  aL  t.  GRAVES  ft  «L 

GRAVES  V.  McMAHAN  tt  aL 

(Civ.  3369.) 

(District  Cirart  of  Appeal,  First  District,  Dl- 
Tision  2,  California.    May  20,  1920.) 

1.  Appa«l  and  error  «=96 1 2(2)— Judge's  esrlHI- 
eafa  nast  be  attached  to  transcript 

Where  the  judge's  certificate  is  not  at- 
tached to  transcript  in  accordance  with  the 
proTisions  of  Code  CSt.  Proc.  |  953a,  only  the 
certificate  of  the  derk  being  attached,  the  ap- 
peal most  be  considered  merdy  aa  an  appral 
npon  the  Jodgment  roD  alone. 

2.  JailgmeBt   «=3585(5)— Not   res   adjudloata 
aadar  changed  coaditloas. 

A  judgment,  in  an  action  hj  one  holding 
land  in  trost  for  benefit  of  certain  creditors  to 
enjoin  sale  of  land  under  an  execution  issued 
on  a  judgment  in  an  action  against  the  debtor, 
denTing  such  trustee  an  injunction,  and  stating 
that  the  aheriff  could  sell  the  debtor's  beneficial 
interest  therein,  was  not  res  adjudicata  in  an 
action  by  a  purchaser  for  value  from  the  trus- 
tee to  quiet  title  and  to  restrain  the  sheriff 
from  executing  a  deed  to  purchaser  at  the  ex- 
ecution sale,  for  at  the  time  of  the  first  in- 
junction suit,  the  debtor  had  a  contingent  ben- 
eficial interest,  contingent  npon  the  possibility 
that  it  would  not  be  necessary  for  the  trustee 
to  sell  an  of  the  land  to  satisfy  the  debts  set 
out  in  the  trust  agreement,  and,  by  the  trustee's 
tale  of  all  the  land,  the  debtor's  beneficial  in- 
terest in  the  land  was  wiped  out. 

Ajypeal  from  Superior  Court,  IXM  Angeles 
Cbunty ;  LesUe  R.  Hewitt,  Judge. 

Action  by  Susie  M-  Klbbe  and  others 
against  Amy  Graves  and  another  in  which 
the  named  defendant  filed  a  cross-complaint 
against  Thomas  T.  McMahan  and  otbera. 
From  a  judgment  for  plaintiffs  and  orders 
denying  new  trial  and  refusing  to  vacate 
Judgment,  defendants  and  cross-complainant 
appeal.    Affirmed. 

Cbaa.  U.  Ackerman,  of  Los  Angles,  for 
appellants. 

O.  Franklin  Baxter  and  A.  J.  Mitchell,  both 
of  Los  Angeles,  for  respondents. 

LAN6DON,  P.  I.  This  is  an  appeal  by  tbe 
defendants  from  a  Judgment  In  favor  of  the 
plaintifls  in  an  action  to  quiet  title  to  cer- 
tain real  estate  In  the  county  of  Los  Angeles, 
and  also  from  orders  denjdng  a  new  trial 
and  refufdng  to  vacate  the  Judgment 

[11  ^n>e  respondent,  at  the  outset,  objects 
to  a  consideration  of  tlie  reporter's  transcript 
for  tlte  reason  tliat  the  Judge's  certifleate  is 
not  attadied  thereto^  in  accordance  with  the 
prorisloiu  of  section  963a,  Code  of  CHvll  Pro- 
eedare.  It  is  contended  that  as  only  the  cer- 
tifleate of  tlie  clerk  is  attached  to  the  tran- 
script, and  as  the  derk  is  only  qualified  to 
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certify  to  the  Judgment  roll,  therefore  this 
appeal  must  be  considered  by  this  court 
merely  as  an  appeal  npon  the  Judgment  roll 
alonei  We  think  this  objection  Is  well  taken, 
and  tliat  the  appeal  can  be  considered  only 
npon  the  judgment  roll.  Ohrlstenson  Lum- 
ber Ca  ▼.  Seawall,  157  Cal.  405,  108  Pac.  276; 
Knoch  T.  Halzllp,  163  Cal.  20,  124  Pac.  997; 
Lane  t.  Tanner,  166  Cal.  135,  103  Pac.  846. 
However,  In  the  present  case,  as  pointed  out 
by  the  api>enant  the  consideration  of  the 
Judgment  roll  involves  a  consideration  of 
practically  all  the  material  evidence  contain- 
ed in  the  reporter's  transcript  The  tran- 
script c<Hitain8  the  Judgment  roll  in  the  pres- 
ent action,  and  also  a  grant  deed,  judgment 
rolls  in  two  prior  actions,  and  a  sheriff's  re- 
turn npon  execution  In  yet  another  action 
between  the  parties.  These  documents  are 
substantially  set  out  in  their  legal  effect,  in 
the  pleadings,  and  the  facts  with  roference 
to  them  were  found  by  the  court  The  effect 
of  Judgments  In  cases  Nos.  B-38190  and  B- 
40999  are  pleaded,  the  grant  deed  from  Mc- 
Mahan, trustee,  to  the  plaintiffs  Is  referred 
to  In  the  pleadings,  and  Is  described  therein, 
except  as  to  the  consideration  stated  in  said 
deed.  The  recital  of  a  consideration  of  (36,- 
641.86  In  said  deed  (which  deed  is  set  out  in 
the  transcript)  is  the  one  point  excluded 
from  our  consideration  upon  this  appeal  by 
the  absence  of  the  Judge's  certificate,  which 
the  appellant  contends  is  material  to  her 
case.  It  may  not  be  inappropriate  for  us  to  . 
say,  in  passing,  that  we  think  a  consideration 
even  of  this  matter  would  not  change  our  de- 
termination in  any  way  for  the  reasons 
which  sliall  appear  hereinafter. 

The  facts  of  the  case  are  complex.  Many 
matters  aro  set  up  in  the  pleadings  which 
occurred  in  actions  between  the  same  parties 
previous  to  this  action,  and  in  the  interest  of 
clarity,  we  shall  discuss  the  events  as  found 
by  the  court,  in  the  order  of  their  occurrence, 
and  without  regard  to  the  order  in  which 
they  are  pleaded. 

On  August  21,  1915,  one  Florence  B.  Rick- 
ershanser  was  the  owner  of  the  real  property 
involved  in  the  present  action.  At  that  time 
she  was  insolvent  and  executed  a  deed  to 
one  McMahan  covering  said  property,  which 
conveyance  was  duly  recorded  on  December 
3,  1915.  On  August  27,  1915,  McMahan  ex- 
ecuted a  declaration  of  trust  with  reference 
to  eald  property,  declaring  that  he  held  the 
same,  not  in  his  own  right,  but  as  trustee  for 
certain  creditors  of  the  grantor,  the  names 
of  the  creditors  and  the  amounts  of  their 
claims  being  set  out  in  the  declaration  of 
trust ;  that  he  held  the  same  for  the  benefit 
of  said  creditors  with  power  to  manage  and 
sell  said  property  and  to  apply  the  proceeds 
to  the  payment  of  said  debts,  and  to  pay  the 
balance,  if  any,  over  to  the  grantor,  Floi- 
ence  E.  Rii&ershauser. 


«=«For  other  cases  see  sama  tople  and  KB1 -NUMBER  la  all  Key-Numbered  Digests  and  Indexes 
l»lP.-« 


Digitized  by 


Google 


82 


101  PAOIFIO  BEPOBO^B 


(CaL 


On  Hay  18,  1016,  defendant  Amy  Graves 
Instituted  an  action  (No.  B-38190)  against  E. 
B.  Denton  and  Florence  E.  Rlckersbanser, 
and  recovered  a  Judgment  tberein  for  13,474.- 
24.  Oa  July  11,  1016,  a  virrlt  of  execution 
was  Issued  upon  said  judgment,  and  the  sher- 
iff levied  upon  the  property  Involved  herein, 
as  the  property  of  Florence  E.  Rlckershauser, 
and  published  a  notice  of  sale  to  be  held  on 
August  31,  1916.  On  August  8,  1916,  McMa- 
han  Instituted  an  acUon  (No.  B-40990) 
against  the  ^erlff  to  restrain  him  from  sell- 
ing said  property,  and  alleged  that  the  prop- 
erty was  held  by  Llm  In  trust  for  the  benefit 
of  certain  creditors  of  Florence  B.  Rlcker- 
shauser, and  that  Florence  B.  Rlckershauser 
had  no  right,  title,  or  Interest  therein.  In 
this  action  Amy  Graves  Intervened,  and  Iqr 
her  complaint  in  Intervention  and  the  answer 
thereto  there  was  put  In  issue  the  questions 
of  the  validity  of  the  deed  from  Florence  E. 
Blckershauser  to  McMahan,  and  the  validity 
and  purposes  of  the  trust  declared  by  him  to 
attach  to  said  property.  It  was  adjudicated 
in  that  action  that  the  conveyance  from 
Blckershauser  to  McMahan  was  bona  fide 
and  not  In  fraud  of  creditors;  that  it  was 
Impressed  with  a  trust  in  accordance  with 
the  trust  declaration  hereinbefore  referred 
to;  that  Florence  E.  Rlckershauser  was  en- 
titled to  whatever  beneficial  Interest  remain- 
ed in  the  trust  property  after  the  payment 
of  the  claims  enumerated  In  the  trust  de<da- 
rations,  and  that  McMahan  was  therefore 
not  entitled  to  a  permanent  Injunction  against 
the  sheriff  to  restrain  him  from  selling  what- 
ever beneficial  Interest  Florence  B.  Bicker- 
shauser  had  In  the  prc^erty. 

Thereafter,  In  pursuance  of  the  trust 
agreement,  the  property  was  sold  by  the  trus- 
tee, McMalian,  on  July  30,  1017,  and  the  sale 
confirmed  by  the  court,  and  the  purposes  of 
the  trust  accomplished  by  the  payment  of  tbe 
debts.  On  August  30,  1917,  the  sheriff  pro- 
ceeded with  the  execution  sale  to  satisfy  the 
Judgment  In  said  action  No.  B-38100,  In  ac- 
cordance with  the  Judgment  In  case  No.  B- 
40000.  Amy.  Graves  purchased  at  said  sale, 
all  tbe  right,  title,  and  Interest  of  Florence 
B.  Blckershauser  in  and  to  said  property.  A 
certificate  evidencing  said  sale  was  issued  to 
the  purchaser  by  the  sheriff,  but  a  deed  has 
not  yet  been  executed  by  the  sheriff  convey- 
ing said  Interest  so  purchased.  It  will  be  ob- 
served from  this  statement  of  facts  that  be- 
fore Amy  Graves  made  her  purchase  at  tbe 
sheriff's  sale,  the  property  had  already  been 
sold  to  the  plaintiffs  under  the  power  given 
in  the  trust  agreement,  and  tbe  proceeds 
from  said  sale  bad  been  used  In  the  extin- 
guishment of  the  debts  of  Florence  B.  Rlck- 
ershauser, the  said  sale  under  the  trust  deed 
had  been  confirmed  by  the  court,  and  the 
trustee  discharged,  according  to  the  allega- 
tions of  the  pleadings  and  the  fluadings  of  the 
court.    At  Uie  time  Ajny  Graves  purchased 


the  beneficial  Interest  of  Florence  B.  Rlcker- 
shauser she  had  notice  of  the  conveyance  to 
plaintiffs  made  under  the  power  contained 
in  the  trust  agreement,  as  said  ctmveyance 
to  plaintiffs  was  duly  recorded. 

All  of  the  above  facts  are  preliminary  to  a 
discussion  of  the  present  suit,  but  they  all 
appear  from  the  pleadings  and  findings  in 
the  present  action.  In  the  present  action  the 
plaintiffs,  who  are  the  grantees  of  McMalun 
under  the  power  given  him  In  tbe  trust  agree- 
ment, seek  to  quiet  title  to  the  land  against 
the  defendant,  and  they  also  set  out  In  their 
complaint  the  facts  regarding  the  execution 
sale  under  which  the  right,  title,  and  interest 
of  Florence  B.  Rlckershauser  was  sold  to 
Amy  Graves,  and  allege  that  the  sheriff  will 
execute  a  deed  to  said  Amy  Graves  on  Au- 
gust 30,  1018,  In  consummation  of  said  sale, 
unless  restrained  by  the  court,  and  that  such 
deed.  If  executed,  will  cloud  tbe  title  of  the 
plaintiffs  to  their  property,  and  they  ask  that 
the  sheriff  be  restrained  from  executing  this 
deed.  In  other  words,  the  plaintiffs  seek  to 
litigate  the  question  of  whether  or  not  Flor- 
ence B).  Rlckershauser  had  any  benefidal  In- 
terest In  the  land  In  C(»troversy  at  tbe  time 
of  defendant's  purchase,  and  to  restrain  the 
sheriff  from  executing  the  deed  to  defendant 
until  such  matter  may  be  determined,  so  as 
to  keep  unclouded  the  title  of  the  plaintiffs 
to  the  land.  It  is  also  alleged  that  tbe  value 
of  tbe  property  is  something  over  $30,000, 
and  that  the  interest  of  B^orence  B.  Rlcker- 
shauser was  aold  at  sheriff's  sale  for  about 
$2,600,  and  plaintiffs  offer  to  redeem  from 
said  sale  If  It  be  adjudged  that  Florence  B. 
Rlckershauser  had  any  beneficial  Interest  In 
said  property  at  tbe  time  of  the  purported 
sale  to  Amy  Graves.  It  is  also  alleged  that 
the  plaintiffs  purchased  the  property  In  good 
faith  from  Thomas  T.  McMahan,  trustee,  and 
paid  therefor  $33,641.85.  Amy  Graves  filed 
an  answer,  denying  the  title  of  plaintiff  and 
setting  up  title  in  herself  by  virtue  of  the  ex- 
ecution sale.  She  also  malces  various  allega- 
tions in  her  answer  and  cross-complaint,  as 
to  matters  decided  in  action  B-40990  with 
reference  to  the  fraud  of  Florence  B.  Rlcker- 
shauser in  conveying  to  McMahan,  and  the 
validity  of  McMaban's  conveyance  to  plain- 
tiffs, all  of  which  we  need  not  discuss  here, 
as  these  questions  were  decided  adversely  to 
the  defendant  Amy  Graves  in  said  action  No. 
B-40990,  and  such  matters  are  res  adjudlcata 
aa  between  these  jtartles. 

The  trial  court  in  the  present  action  isaaed 
a  permanent  injunction  restraining  the  sher- 
iff from  clouding  tbe  title  of  the  plaintiffs  by 
issuing  the  deed  to  the  defendant 

[2]  One  of  the  main  contentions  of  the  ap- 
pellant is  that  the  injunction  should  not  have 
been  issued,  because  she  asserts  that  it  was 
decided  In  said  action  6-40000  that  the  sher- 
iff might  proceed  with  the  sale  and  sell  the 
beneficial  interest  of  Florence  B.  Blckersbau- 
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■er  In  tbe  property.    The  tticta  bearing  upon 
this  qnestion  as  tbey  existed  at  tbe  time  of 
tbe  determination  In  action  B-K)999  and  as 
they  exist  In  tbe  present  action  are  material- 
ly different,  and  therefore  tbe  question   Is 
not  res  adjudlcata  here.    In  action  B-40990, 
McMaban  was  tbe  plaintiff.    He  held  the  le- 
gal title  then  to  tbe  property  In  controversy, 
holding  tbe  same   nnder   specific  trusts   as 
ftnind  by  the  court,  and  Florence  B.  Rlcker- 
sbanser  was  a  possible  beneQ^ry  under  tbe 
trust.    She  bad  a  contingent  Interest  in  tbe 
property,  for  at  that  time  it  bad  not  yet  been 
gold  under  the  power  given  to  the  trustee. 
This  possible  beneficial  interest  of  Florence 
E.  Rlckershanser  was  an  asset,  upon  which 
It  was  proper  for  Amy  Graves  to  levy  at  that 
time,  and  abe  could  not  be  restrained  from 
doing  this.    If  It  had  been  necessary  to  sell 
cnly  a  part  of  the  property  to  satisfy  tbe 
debts  set  out  In  tbe  trust  agreement,  then  the 
residue  would  have  belonged  to  Florence  B. 
Blckershauser  nnder  the  terms  of  the  trust 
agreement,  and  her  ccmtingent  Interest  would 
have  become  vested.    This  contingent  intei^ 
est  was  something  which  could  have  been 
reached  by  the  Judgment  creditor  of  said 
Florence  E.  Blckershauser.    In  the  present 
action,  however,  the  situation  has  changed. 
Mclfahan  no  longer  holds  tbe  property  under 
a  trust  In  which  Florence  E.  Blckershauser 
has  any  possible  Interest    The  property  has 
been  sold.     Plaintiffs  have  purchased   the 
property  at  tbe  trustee's  sale.    They  allege 
and  the  court  found  that  they  paid  value  for 
tt.    There  is  no  longer  in  existence  any  in- 
terest of  Florence  B.  Blckershauser  In  the 
property,  for  it  was  necessary  to  sell  all  of 
,  tbe  property  to  pay  the  debts.    The  error  of 
the  appellant  Is  In  assuming  that,  whei.  Mc- 
Maban sold  nnder  tbe  trust  deed   to   the 
plaintifCs  in  execution  of  the  trust,  tbe  plaln- 
tUZs  took  only  the  legal  title,  subject  to  the 
beneficial  interest  of  Florence  B.  Blckershau- 
ser.   The  plaintiffs  took  both  the  legal  and 
equitable  title — tbe  full  and  complete  title, 
discharged  of  all   trusts.     This  being  true, 
the  Interest  of  Florence  B.  Blckershauser  in 
the  property,  became  changed  into  an  inter- 
est In  the  proceeds  of  the  sale,  provided  any 
■nrplus   existed  after  the  purposes  of  the 
tmst  had  been  fulfilled.     Whether  there  is 
such  a  surplus,  and,  If  so,  wbo  is  holding  It, 
and  whether  or  not  Amy  Graves  may  levy 
upon  It,  are  questions  not  In  issue  here.    We 
are  dealing  merely  with  the  title  to  this  real 
property.    As  it  has  been  found  that  it  was 
regularly  and  properly  sold  to  the  idalntUCs 
tor  value  in  execution  of  a  valid  instrnment 
of  trust,  the  interest  of  Florence  B.  Bldcer- 
ahaoser  in  said  property  Is  forever  wiped  out, 
and  there  was  nothing,  at  the  time  of  the 
purported  sale  by  the  sheriff,  to  convey  to 
tbm  defendant  Amy  Graves.    In  other  words, 
the  issuance  of  the  deed  by  the  sheriff  would 
be  a  meaningless  proceeding,  conveying  noth- 
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Ing,  and  merely  involving  the  plaintiffs  in 
lawsuits  to  clear  tbe  record.  Whatever  in- 
terest Florence  B.  Blckershauser  may  have 
had  in  tbe  property  was  converted  into  an 
Interest  in  tbe  proceeds  of  the  sale,  if  such 
proceeds  were  more  th'an  the  amount  neces- 
sary for  tbe  payment  of  the  debts.  Appel- 
lant, however,  does  not  attempt  to  pursue  this 
possible  Interest  in  tbe  proceeds  of  the  sale, 
but  insists  upon  having  tbe  property.  It  is 
for  this  reason  that  it  becomes  immaterial 
to  the  appellant  that  we  may  not  consider 
upon  this  appeal  tbe  recital  in  the  deed  from 
McMaban  to  plaintiffs  of  the  consideration 
of  136,641.86 — $3,000  more  than  tbe  amount, 
of  the  debts  specified  in  tbe  trust  declaration. 
Bven  though  it  be  conceded  that  the  trustee 
received  for  the  property  more  than  the 
amount  of  the  claims  spedfled  in  the  declara- 
tion of  trust,  and  that,  tberefore,  there  was 
a  balance  due  Florence  B.  Blckershauser,  yet 
we  are  not  concerned  with  that  balance  here, 
and  we  do  not  see  bow  the  injunction  grant- 
ed in  the  present  case  Interferes  in  any  way 
with  defendant's  right  to  pursue  said  money 
if  it  exists.  The  injunction  restrains  the 
sheriff  "from  executing  a  deed  In  favor  of 
tbe  said  Amy  Graves  which  If  executed 
would  purport  to  convey  to  her  any  beneficial 
interest  of  Florence  B.  Blckershauser  in  and 
to  tlie  land  or  any  part  thereof  Involved  in 
this  acUon."  . 

One  further  point  is  argued  by  the  appel- 
lant, which  has  reference  to  the  descriptions 
of  the  property  contained  in  tbe  various  in- 
struments involved  in  this  action.  Tbe  point 
Is  made  merely  with  reference  to  the  last 
parcel  of  real  prt^erty  set  out  in  the  com- 
plaint, parcel  G.  This  pared  of  land  when 
it  was  conveyed  by  Florence  B.  Blckershau- 
ser, to  McMaban,  trustee,  was  described  as 
follows: 

"An  undivided  one-half  interest  in  lots   1, 

8,  9,  10,  11,  12,  13,  14,  16  and  24  hi  block  15 
of  the  Breen  tract,  Wilmington." 

TbiB  same  description  was  used  in  the  deed 
from  McMaban  to  plaintiffs;  it  was  also 
used  in  the  complaint  to  quiet  title  herein. 
It  was  tbe  description  found  by  tbe  court  to 
cover  tbe  land  in  controversy,  in  its  findings 
of  fact  and  conclusions  of  law,  and  in  its 
Judgment  herein.  It  is  tbe  description  con- 
tained In  the  Injunction  against  tbe  sheriff, 
and  he  is  enjoined  from  executing  a  deed  to 
defendant  Graves  of  land  described  in  that 
manner. 

However,  in  tbe  cross-complaint  of  Amy 
Oraves  filed  herein,  in  which  she  sought  to 
quiet  title  to  this  land  to  have  tbe  deeds 
from  Bidcersbanser  to  McMaban,  and  from 
McMaban  to  plaintiffs,  declared  void,  this 
particular  iiarcel  of  land  is  described  as  fol- 
lows: 

"An  nndivided  one-half  interest  in  lots  1,  8, 

9.  10,  11.  12,  13,  14,  16  and  24  of  tbe  Breen 
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tract  ai  per  book  fifteen,  page  forty-two  of 

maps." 

The  ezecnUon  In  action  Ko.  B-S8190  had 
been  issued  against  this  parcel  described  in 
this  manner,  and  the  sale  by  the  sheriff  was 
made  to  the  defendant  Graves  nnder  this  de- 
scription. 

Because  of  this  variation  in  the  descrip- 
tions of  the  10  lota  in  the  Breen  tract,  appel- 
lant Is  taklntr  the  position  that  the  property 
to  which  the  plaintiffs  are  entitled  nnder  the 
deed  from  McMahan,  and  under  the  decree  of 
the  court  quieting  title,  is  not  the  same  prop- 
erty under  which  execution  was  Issued  in  ac- 
tion B-^190,  and  not  the  eame  property 
whldi  defendant  Graves  purchased  at  the 
sheriff's  sale.  Therefore  they  contend  that, 
regardless  of  the  Judgment  quieting  title  ac- 
cording to  the  prayer  of  plaintiff^'  complaint, 
defendant  Graves  is  entitled  to  a  deed  to  10 
lots  In  the  Breen  tract  There  is  notliing  in 
the  record  from  which  this  court  can  deter- 
mine whether  these  certain  10  lots  "in  the 
Breen  tract"  and  the  10  lots  numbered  the 
same  "In  block  16  of  the  Breen  tract"  are 
the  same  lota  If  they  are  not,  then  obvious- 
ly defendant  may  have  her  deed  to  the  lots 
"In  the  Breen  tract,"  while  the  plaintiffs 
have  their  title  quieted  to  the  lots  "In  block 
15  of  the  Breen  tract."  But  it  requires  no 
modification  of  the  Judgment  to  bring  about 
Budi  a  result,  because  the  Injunction  merely 
restrains  the  sheriff  from  executing  a  deed 
to  these  certain  lots  "in  block  IS  of  the  Breen 
tract."  It  in  no  way  Interferes  with  his  ac- 
tion in  executing  to'  the  defendant  Graves  a 
deed  to  any  different  lots  "in  the  Breen 
tract,"  which  she  may  have  purchased. 

The  Judgment  is  affirmed. 

We  concur:   NOUESB,  J.;  BBITTAIN,  J. 


(47  Cal.  App.  68S) 

BUXTON  V.  INTERNATIONAL  INDEMNITY 
CO.     (Civ.  3366.) 

(District  C!oart  of  Appeal,  First  District,  Divi- 
sion 2,  California.  May  20,  1020.  Hearing 
Denied  by  Supreme  Court  July  18,  1820.) 

1.  Insurance  ®=>I5I(I)  —  Letters  written  by 
Insurer  held  part  of  Insurance  contract 

An  agreement  contained  in  a  letter  written 
by  an  insurance  company  as  to  wliat  a  policy 
against  theft,  robbery,  or  pilferage  should  cov- 
er, which  was  relied  on  by  insured,  held  to  be- 
come a  part  of  each  and  every  contract  of  in- 
sarance  entered  into  between  the  parties  after 
its  date,  unless  expressly  excluded. 

2.  Contracts  «=»9(l)— Tedinloal  terms  not  re- 
quired. 

It  is  not  necessary  that  parties  to  a  con- 
tract should  express  themselves  in  the  most 
teclmical  and  precise  terms;  it  being  sufficient  if 


their  meaning  deariy  ai^peara,  la  view  of  Civ. 
Code,  g  8401. 

3.  Insnranos  «33425— Word  "steal,"  In  agree- 
■ent  as  to  theft  policy,  Included  oonverslM 
by  oondltlonal  vendM. 

An  Insurance  company's  agreement  that  its 
policy  should  cover  theft  of  automobile  by  ven- 
dee in  possession  nnder  conditional  sale  held 
to  include  embezzlement  or  unlawful  conver- 
sion by  such  a  vendee;  "stealing"  being  a 
larger  term  than  robbery,  and  including  unlaw- 
ful appropriation  of  things  which  are  not  tech- 
idcally  a  subject  of  larceny. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Steal.] 

4.  Action  4=>38  (2)— Complaint  seeking  to  re- 
form and  to  recover  on  contract  states  oac 
caustf  of  action. 

A  complaint  seelung  to  revise  or  reform  a 
contract,  and  also  to  recover  on  or  enforce  the 
same,  states  but  one  cause  of  action. 

5.  Insurance  ^^esft—ln  action  on  theft  policy, 
allegation  as  to  embezzlement  suffiolent 

An  allegation  in  an  action  on  a  theft  policy 
that  conditional  vendee  of  an  insured  auto- 
mobile removed  the  same  from  the  state,  and 
ever  since  has  and  does  now  conceal  the  same, 
with  the  intent  to  injure  and  defraud  the  plain- 
tiff, was  an  allegation  of  sufficient  facts  to 
constitnte  embezzlement  under  Pen.  Code,  | 
504a. 

6.  Pleading  ^t=>68— Allegation  on  Information 
or  belief  sufnolent 

An  allegation  of  material  facts  on  informa- 
tion or  belief  is  a  sufficient  allegation,  under 
Code  Civ.  Proc  {  446. 

7.  Pleading  «=>205 (2)— Allegation  on  Informa- 
tion or  belief  sufficient  as  against  general 
demurrer. 

In  a  vendor's  action  on  an  insurance  policy 
protecting  his  equity  in  an  automobile,  allega- 
tions that  the  purchaser  without  the  knowledge 
or  consent  of  plaintiff,  removed  the  automobile 
from  the  state,  and  conceals  the  same  with  the 
intent  to  injure  and  defraud  plaintiff,  and  that 
the  purchaser  had  converted  the  automobile, 
though  made  on  information  and  belief,  were 
sufficient  where  objection  was  by  general  de- 
murrer. 

8.  Insurance  «x>559(l)— lns«rir  waived  proof 
of  loss  by  denying  liability. 

Where  insured  notified  insurer  in  writing 
of  the  loss  or  disappearance  of  an  automobile, 
and  within  60  days  from  the  date  of  the  loss 
the  insurer  denied  liability  on  the  policy  on  the 
ground  that  it  did  not  cover  embezzlement  or 
wrongful  conversion,  proof  of  loss  was  waived, 
although  insurer  did  not  have  in  contemplation 
a  letter  of  the  company  which  modified  the 
policy,  so  as  to'  indude  conversion  by  a  con- 
ditional vendee;  the  two  instruments  consti- 
tuting one  contract 

9.  Trial  <8=>396  (3)— Finding  as  to  Intent  of 
parties  to  oontraot  held  not  outside  Issuoo. 

In  an  action  under  a  policy  against  theft, 
etc.,  a  finding  of  the  trial  court  with  relation 
to  the  Intention  of  the  parties  to  the  contioct 
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fai  uaiiiK  the  word  "steal"  in  a  letter  modifying 
the  policy  was  not  outside  the  issues,  where  the 
plaintiff  alleged  that  defendant  deliyered  a  pol- 
icy of  insurance  against  all  direct  loss  or 
damage  which  he  might  sustain,  caused  by  the 
wrongful  conversion  of  an  automobile  by  a 
Tendee  under  an  executory  contract;  the  court 
necessarily  determining  the  meaning  of  such 
wwd  when  conatming  the  contract. 

10.  Inanranpe  «=>665 (4)— Evidence  Juttifylng 
finding  that  third  party  embezzled  automobile. 

In  action  against  an  insurance  company  to 
recover  under  a  policy  by  reason  of  embezzle- 
ment of  an  automobile  by  a  conditional  vendee, 
evidence  held  to  justify  a  finding  that  the  con- 
ditional vendee  converted  the  automobile  to 
his  own  oae,  and  removed  it  from  the  state, 
and  retained  and  concealed  the  same,  with  in- 
tent to  injure  and  defraud  the  plaintiff. 

11.  laaaraBM  «s»865(l)— Insarad  raqnlrad  ta 
pnv»  eaaa  only  by  prepraderanoa  of  Bvldenoe. 

An  action  to  recover  under  a  policy  against 
theft  Is  a  dvil  action,  and  plaintiff  is  required 
to  prove  hia  case  only  by  a  preponderance  of 
the  evidence;  the  rule  being  the  same  aa  It  ii 
in  dvQ  cases  generally. 

12.  Inaruoe  «=9506— Ineared  may  reoovar  ax- 
^■aaa  of  attempting  ta  recover  (tolen  prop- 
arty. 

In  an  aiction  nnder  a  poIii7  of  insurance 
against  conversion  of  an  automobile  by  a  con- 
ditional vendee,  plaintiff  was  entitled  to  re- 
cover money  paid  to  a  detective  agency  in 
attempting  to  recover  the  automobile,  where  the 
policy  provided  that  any  act  of  the  assured  in 
recovering,  saving,  and  preserving  the  property 
ahonld  be  conaidered  as  done  for  the  benefit  of 
an  concerned,  and  all  reasonable  expensea 
ahonld  constitute  a  claim,  etc. 

13.  Insaraaee  «=>50S— Policy  Insuring  dealer't 
eqalty  In  eondlttoaally  sold  automobile  aatl- 
tled  Inaared  to  latereat  on  payments  dae. 

Under  a  policy  of  insurance  undertaking  to 
protect  a  dealer's  equity  in  automobiles  sold 
under  conditional  contract  and  embezxled  by 
conditional  vendees,  insured  was  entitled,  on 
conversion  of  a  car  by  a  vendee,  to  recover  the 
anpaid  installments,  plus  interest  thereon, 
where  the  terms  of  the  conditional  contract  of 
sale  provided  for  the  payment  of  interest  on  all 
deferred  paymenta  from  Hit  date  of  the  con- 
tract. 

Appeal  from  Superior  Court,  Loa  Angdea 
Ooonty;  L.  H.  Valentine,  Jndge. 

Action  by  Lynn  G.  Buxtou  against  the  In- 
ternational Indemnity  Company.  Judgment 
for  plaintiff,  and  defendant  api>eal8.  Af- 
flrmed. 

N.  Blackatock.  Bdward  M.  Sdby,  and  W.  I. 
Gilbert,  all  of  Loa  Angeles,  for  appellant. 

Jobn  B.  Xakey,  of  Loa  Angelea,  Jack  M. 
Handrlcdc,  of  Trinidad.  Colo.,  for  reqpondent. 

LiANGDON,  P.  J.  This  is  an  appeal  by  tlie 
defendant  from  a  Judgment  for  the  plaintUI 
In  an  action  to  recover  upon  a  contract  of  In- 


surance. The  conrt  found  that  tbe  contract 
of  Insurance  entered  into  between  the  parties 
to  this  action  consisted  of  a  written  agree- 
ment in  the  form  of  a  letter,  dated  June  8, 
1916,  signed  by  the  secretary  of  the  defend- 
ant company,  and  addressed  to  the  plaintiff, 
and  of  a  itollcy  of  Insurance  set  out  In  the 
complaint. 

Plaintiff  was  a  dealer  In  automobiles,  and 
entered  into,  a  contract  with  one  Suttle,  by 
which  Suttle  waa  to  purchase  a  Steams- 
Knight  antomoblle  for  $2,250;  the  purchase 
price  to  be  paid  in  installments  as  provided  in 
the  contract,  and  the  automobile  to  remain 
the  property  of  the  vendor  until  all  payments 
bad  been  made.  Plaintiff  applied  to  the  de- 
fendant for  insurance  upon  this  automobile 
80  contracted  to  be  sold,  and  a  policy  was  is- 
sued by  the  defendant  on  June  12, 1917.  The 
insured  named  in  the  policy  was  "W.  A.  Sut- 
tle and/or  N.  R.  Vail."  According  to  the  tes- 
timony and  the  findings,  at  the  time  of  the  Is- 
suance of  the  policy,  the  automobile  covered 
thereby  was  the  property  of  the  plaintiff,  and 
said  N.  R.  Vail  bad  no  interest  whatever 
therein;  but  hia  name  was  Inserted  in  the 
policy  at  the  suggestion  of  the  defendant's 
agent,  because  plaintiff  stated  to  sold  agent 
of  the  defendant  that  Vali  would  advance 
money  upon  this  purchase  contract.  The 
premium  upon  the  policy  was  paid  by  the 
plaintiff,  and  the  policy  was  delivered  to  him. 
Vail  for  some  reason  did  not  advance  money 
upon  the  contract,  and  on  June  26,  1916,  an 
indorsement  was  made  on  said  policy  by  the 
defendant  company  that  it  bad  received  no- 
tice that  the  interest  of  Vail  in  the  policy  bad 
been  assigned  to  plaintiff,  and  loss,  if  any, 
was  payable  to  W.  A.  Suttle  and/or  Lynn  C. 
Buxton,' as  tbeir  interests  may  appear.  Later 
the  policy  was  assigned  by  plaintiff  to  T.  H. 
Newlin  as  collateral  security,  and  this  assign- 
ment was  approved  by  the  Insurance  compa- 
ny. After  tne  loss  of  the  automobile,  Newlin 
assigned  bis  interest  In  said  policy  to  plain- 
tiff. 

The  testimony  upon  whicn  the  findings  of 
tbe  trial  court  are  based  shows  that  prior  to 
June  8,  1916,  Mr.  Hallenbeck,  who  was  solic- 
iting business  for  the  defendant,  had  a  con- 
versation with  the  i>Iaintiff  regarding  bis  In- 
surance business.  Hallenbeck  was  seeking 
plaintiffs  business,  and  plaintiff  complained 
to  Mm  about  the  technical  defenses  raised  by 
insurance  companies  and  the  inadequate  pro- 
tection given  by  tbeir  policies,  and  told  him 
that  he  desired  to  be  fully  protected  in  all 
cases  of  lease  contracts.  Hallenbeck  prom- 
ised that  bis  company  would  f  uUy  protect  the 
plaintiff  If  be  would  Insure  bis  automobiles 
with  it,  and  stated,  according  to  tbe  plain- 
tiff's testimony,  that  tbe  policies  of  his  com- 
pany would  be  protectlMi  against  "fire,  theft, 
and  wrongful  conversioa,"  and  that  he  would 
have  tbe  company  write  to  plaintiff  to  tbls 
effect    In  accordance  with  this  understand- 


»ror  otbar  eaam  see  nuna  topte  and  KET-NDMBBIR  U>  all  Key-Numbered  DIxesia  and  Indezas 


Digitized  by 


Google 


86 


191  PAOIFIO  RBPOBOSIB 


(CaL 


log,  on  June  8, 1916,  H.  Perk,  Jr.,  secretary  of 
defendant  company,  wrote  to  tbe  plaintiff  aa 
follows: 

"I  wish  to  advise  you  that  the  Intematioiud 
Indemnity  Company  will  from  this  date  ex- 
tend policies  on  all  cars  in  which  you  may  have 
an  equity  to  cover  any  claims  arising  under 
the  following  conditions:  •  •  •  Third.  If 
the  conditionid  buyer  of  an  automobile,  or  any 
member  of  his  immediate  family,  should  steal 
any  automobile  insured  under  our  policies,  and 
thereby  commit  a  felony,  upon  warrant  being 
secured  for  the  arrest  of  such  party  or  parties, 
the  company  hereby  agrees  that  your  equity 
in  any  automobile  insured  by  this  company 
will  be  fully  protected." 

PlalntifT's  secretary  testified  that  reliance 
was  placed  upon  this  letter,  and  policies  of 
insurance  were  ordered  from  the  defendant 
company  with  this  understanding.  This  in- 
strument was  never  recalled,  and  plaintiff 
had  received  no  notice,  at  the  time  the  policy 
in  suit  here  was  issued,  nor  thereafter,  that 
this  communication  was  not  in  full  force  and 
effect 

[1]  On  or  about  September  15,  1917,  Sut- 
tle,  the  vendee  of  the  car,  disappeared  from 
Los  Angeles,  taking  the  car  with  him.  The 
evidence  regarding  his  alleged  misconduct 
we  shall  discuss  later.  Our  first  considera- 
tion Is  the  contention  of  the  appellant  that 
the  evidence  does  not  support  the  finding  of 
the  trial  court  that  the  two  documents  men- 
tioned here — the  letter  of  June  8,  1916,  and 
the  policy  issued  June  12,  1917 — constitute 
one  contract.  We  think  It  clearly  appears 
from  the  testimony  of  the  plaintiff  and  his 
secretary  that  the  policy  was  taken  out  in 
reliance  upon  and  in  consideration  of  the 
agreement  made  In  the  letter  of  June  8,  and 
tliat  said  letter  became  a  part  of  each  and 
every  contract  of  insurance  entered  into  be- 
tween the  parties  after  its  date,  unless  ex- 
pressly excluded  from  said  contracts.  The 
policy  of  insurance  itself  provides,  among 
other  things,  insurance  against — 

"theft,  robbery,  or  pilferage,  excepting  by  any 
person  or  persons  in  the  assnred's  household  or 
in  the  assured's  service  or  employment  whether 
the  theft,  robbery,  or  pilferage  occur  during  the 
hours  of  such  service  or  employment  or  not,  and 
excepting  also  the  wrongful  conversion  or  *ecr«- 
tion  b]i  a  mortgagor  or  vendee  in  poiteition  un- 
der mortgage,  conditional  sale,  or  leate  agree- 
ment.   •    •    •" 

[2]  It  was  the  contention  of  the  plaintiff 
npon  the  trial  that  the  language  hereinbe- 
fore quoted  from  the  letter  of  June  8  was 
int^tded  to  obviate  the  exception  italicized 
above  with  reference  to  wrongful  conversion 
or  secretion  by  vendee  in  possession  under 
conditional  sale;  and  that  the  language  of 
said  letter,  "If  the  conditional  buyer  •  •  • 
should  steal  any  automobile  Insured  under 
our  policies,  •  •  •  your  equity  will  be  fully 
protected,"  waa  Intended  by  the  parties  and 


understood  by  them  to  cover  wrongful  con- 
version by  said  conditional  buyer;  that  the 
word  "steal"  la  used  in  its  broad,  general 
sense,  and  not  In  the  technical  sense  of  lar- 
ceny. Plaintiff  asked  that  the  portion  of  tbe 
contract  of  insurance  appearing  in  the  let- 
ter be  reformed  to  express  the  true  intent 
and  understanding  of  the  parties.  The  court 
found  that  the  word  "steal"  was  used  by  the 
parties  to  express  the  idea  of  wrongful  con- 
version, and  reformed  the  contract  accord- 
ingly. 

The  matter  could  have  been  disposed  of, 
as  pointed  out  by  respondent,  under  the  pow- 
er of  the  court  to  Interpret  contracts,  for  It 
appears  from  the  testimony  of  the  plalnttCTs 
witnesses  that  the  word  "steal"  must  have 
been  used  by  the  parties  in  its  broad  and  col- 
loquial sense.  It  is  unlikely  that  the  plain- 
tiff would  have  cared  for  an  extension  of 
insurance  to  cover  a  contingency  which  is 
almost  impossible  of  occurrence.  If  api>el- 
lant's  view  be  taken,  the  defendant  assumed 
practically  no  risk  at  all  in  guaranteeing  the 
plaintiff  against  larceny  by  a  conditional  ven- 
dee of  an  automobile  covered  by  his  contract 
of  purchase.  The  conditional  vendee  would 
have  lawful  possession  of  the  car,  and  his 
misappropriation  thereof  would  be  «nbezzle- 
ment  or  wrongful  conversion.  It  is  difficult 
to  Imagine  how  he  could  commit  larceny  in 
connection  therewith,  for  this  offense  in- 
volves unlawfulness  In  taking  possession. 
Appellant  enlightens  us  upon  this  point  by 
arguing  that,  if  the  contract  of  purchase  was 
entered  into  for  the  purpose  of  stealing  the 
car,  then  the  original  possesion  would  be 
unlawful,  and  the  act  would  be  larceny.  It 
seems  unlikely  that  the  plaintiff  desired  in- 
surance against  a  situation  such  as  this. 
The  necessary  elements  of  such  an  offense, 
to  bring  It  within  the  terms  of  such  a  policy, 
would  be  most  difiScult  of  proof.  Further- 
more, the  direct  testimony  of  the  plaintiff  is 
that  he  desired,  and  was  assured  that  he 
would  receive,  protection  against  wrongful 
conversion  by  his  vendee  It  is  not  surpris- 
ing that  a  layman,  upon  reading  the  letter  of 
June  8,  would  think  its  language  covered 
this  situation.  It  Is  also  not  necessary  that 
parties  to  a  contract  should  express  them- 
selves la  the  most  technical  and  precise 
terms ;  it  Is  sufficient  if  their  meaning  dear- 
ly appears. 

[3]  Section  3401,  Olvll  Code,  provides  that 
in  revising  a  written  Instrument  the  court 
may  Inquire  what  the  instrument  was  intend- 
ed to  mean,  and  what  were  Intended  to  be  its 
legal  consequences,  and  is  not  confined  to  the 
Inquiry  what  the  language  of  the  Instrument 
was  intended  to  be.  Section  604a,  Penal 
Code,  provides  that  every  person  who  shall 
fraudulently  remove,  conceal,  or  dispose  of 
any  personal  property  or  effects  of  another. 
In  his  possession  under  a  contract  of  par- 
chase  not  yet  fulfilled,  is  guilty  of  embeasle- 
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nent  Although  the  word  '%teal"  ordlnarUy 
Imports  larceny,  it  may  be  shown  to  Import 
a  charge  of  embezzlement  Taylor  v.  Short, 
40  Ind.  511.  The  word  "steal"  can  be  shown, 
in  the  connection  In  which  it  Is  used,  not  to 
import  larceny.  26  Am.  &  Eng.  Ency.  of  Law 
(2d.  Ed.)  T70:  Dunnell  ▼.  Fiske,  62  Maas. 
(11  Mete.)  551.  554. 

"l%e  term  'steal'  is  commonly  nsed  in  Indict- 
ments .  for  larceny,  and  denotes  a  commission 
of  theft;  but,  in  a  popular  nsage,  'stealing'  is 
a  wider  term  than  larceny,  inasmuch  as  it  may 
include  unlawful  appropriation  of  things  which 
are  not  technically  a  subject  of  larceny." 
Blade's  Law  Dictionary. 

It  Is  said  In  Darling  r.  Clement,  69  Vt  292, 
297,  37  Atl.  779,  that  the  natnral  and  obvious 
meaning  of  the  word  "steal"  is  a  felonious 
taking  of  property  by  larceny,  bnt  It  may  be 
quaUfled  by  accompanying  words,  so  as  to 
show  that  such  was  not  the  meaning.  In  the 
present  case,  we  think  that,  when  the  word 
"steal"  was  accompanied  by  the  qualifying 
words,  ■^y  a  conditional  buyer,"  these  quali- 
fying words  clearly  extended  the  word 
"steal,"  so  as  to  make  it  include  embezzle- 
ment, a  crime  which  is  consistent  with  the 
legal  right  of  possession  In  the  vendee  under 
a  C4»dltlonal  contract  of  purchase. 

Furthermore,  If  the  contract  contained  in 
said  letter  be  construed  as  appellant  desires, 
merely  to  cover  a  technical  theft  by  a  condi- 
tional parchaser,  or,  as  stated  by  the  appel- 
lant, "only  to  cover  a  case  where  there  was' 
a  felMilons  Intent  at  the  time  that  the  auto- 
mobile purchaser  acquired  possession,"  then 
the  owner  wai<  already  protected  against 
such  a  situation  by  the  policy  proper,  and 
without  the  addition  of  the  letter  of  June  8, 
and  therefore  the  portion  of  the  contract 
contained  in  the  letter  Is  meaningless  and 
nseless ;  for  the  policy  itself  provides  against 
theft  by  any  and  every  one,  excepting  only 
perscms  In  the  assnred's  household  or  em- 
ployment. There  is  no  exception  made  as  to 
theft  by  one  having  a  conditional  contract  of 
purchase,  and,  if  we  concede  the  poBslblllty 
of  such  an  offense,  then  no  exception  Is  made 
of  it  In-  the  policy.  The  only  thing  that  is 
excited  with  regard  to  the  conditional  pur- 
chaser Is  "wrongful  conversion."  Therefore 
It  appears  that,  if  the  letter  of  Jtme  8  added 
any  protection  against  the  actions  of  the  con- 
ditional purdiaser.  It  must  have  been  by 
making  Inoperative  this  exoepticm  against 
wrongful  conversion.  We  therefore  agree 
with  the  trial  court  in  Its  holding  that  the 
cmitract  was  intended  by  the  parties  to  cov- 
er tmlawfnl  conversion  by  the  vendee. 

It  may  be  appropriate  to  point  out  here, 
In  answer  to  certain  arguments  made  by  ap- 
jiellant,  that  the  finding  of  the  trial  court  is 
that,  in  drawing  the  contract  between  the 
parties  to  this  action.  It  was  the  Intention  of 
the  parties  that  this  contract  should  cover 
and  foUy  protect  the  plaintiff  against  the 


embeezlement  or  wrongful  conversion  of  any 
automobile  covered  by  any  insurance  policy 
Issued  by  the  defendant,  and  that  said  letter 
or  contract  of  June  8. 1916,  was  given  by  de- 
fendant company  to  the  plaintiff  for  the  pur- 
pose and  with  the  intention  to  protect  the 
said  plaintiff  against  wrongful  conversion  or 
embe7.zlement  of  any  automobile  so  sold  by 
plaintiff  under  conditional  sales  contract 
This  finding  is  sufficient  to  sustain  the  Judg- 
ment, and  it  is  immaterial  whether  or  not 
the  other  portion  of  the  finding,  to  the  effect 
that  by  inadvertence  and  mistake  the  word 
"steal"  was  used,  instead  of  the  words 
"wrongful  conversion  and  embezzlement"  la 
technically  sustained  by  the  evidence  or  not 
If  the  parties  intended  that  the  word  "steal" 
should  be  used  in  its  broad  and  coloquial 
sense,  and  cover  certain  risks  out  of  which 
this  loss  grew,  that  is  sufficient  and  it  Is 
unnecessary  that  the  record  show  the  parties 
actually  Intended  to  use  the  express  words 
"wrongful  conversion,"  but  by  mistake  used 
the  word  "steal." 

[4]  Many  of  the  other  objections  of  the  ap- 
pellant are  technical  ones,  and  we  shall  dis- 
cuss them  briefiy.  Appellant  contends  that 
its  demurrer  should  have  been  sustained,  be- 
cause the  complaint  contains  two  causes  of 
action,  which  were  not  separately  stated. 
The  court  found,  contrary  to  appdlant's 
premise  upon  this  argument,  that  the  letter 
and  contract  constituted  one  and  the  same 
contract  As  before  stated,  we  are  in  accord 
with  this  conclusion.  A  complaint  seeking 
to  revise  or  reform  a  contract,  and  also  to 
recover  upon  or  enforce  the  same,  states  but 
one  cause  of  action.  Messer  v.  Bibemian 
Savings  &  Loan  Society,  149  Cal.  122,  84  Pac. 
835. 

[5-7]  Appellant  also  contends  that  the  com- 
plaint does  not  sufficiently  allege  the  conver- 
sion of  the  automobile  by  Suttle,  and  there- 
fore falls  to  allege  loss.  The  complaint  al- 
leges: 

"As  this  plaintiff  is  informed  and  believes,  and 
therefore  allefres  the  fact  to  be,  the  said  W. 
A.  Snttle,  without  the  knowledge  or  consent  of 
this  plaintiff,  removed  from  Los  Angeles,  and 
the  state  of  California,  the  said  automobile,  and 
ever  since  has  and  does  now  conceal  the  same, 
with  the  intent  to  injure  and  defraud  this 
plaintiff." 

This  Is  an  all^atlon  up(m  Information 
and  belief  of  sufficient  facts  to  constitute 
embezzlement  under  our  code.  And  it  Is 
further  alleged  in  the  complaint  upon  Infer* 
mation  and  belief,  that  the  said  Suttle  "em* 
bcEzled  said  automobile  and  wrongfully  con- 
verted the  same  to  his  own  use."  An  allega- 
tion of  material  facts  upon  information  or 
belief  Is  a  sufficient  allegation.  Section  446, 
C3ode  Ov.  Proa;  McDermont  v.  Anaheim, 
etc  Water  Co.,  124  Cal.  112, 115,  56  Pac.  779. 
The  objection  to  this  allegation  was  taken  by 
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general  demnrrer,  and  the  allegations  of  the 
complaint,  we  think,  are  Buffldent  against 
such  attack. 

[1] 'Appellant  also  contenda  that  the  com- 
plaint Is  insufficient  because  no  proof  of  loss 
l8  pleaded.  Plaintiff  pleaded  facts  which  con- 
stitute a  walyer  of  proof  of  loss,  and  these 
facts  were  not  denied  by  the  defendant. 
Plaintiff  alleged  that  on  September  24,  1917, 
he  notified  the  defendant  in  writing  'of  the 
loss  or  disappearance  of  the  automobile,  and 
that  within  60  days  from  the  date  of  the  loss 
the  defendant  denied  liability  upon  the  poli- 
cy, upon  the  ground  that  the  policy  did  not 
corer  embezzlement  or  wrongful  conversion. 
Appellant  seeks  to  avoid  the  effect  of  this 
waiver  by  asserting  that  Its  denial  of  liabili- 
ty was  under  the  policy  alone,  and  It  did  not 
have  in  contemplation  the  letter  of  June  8, 
1916,  which  was  held  by  the  trial  court  to  be 
a  part  of  the  policy ;  that  therefore  they 
never  denied  liability  under  the  contract  re- 
covered upon  here,  and  therefore  never  waiv- 
ed proof  of  loss.  The  answer  to  this  conten- 
tion Is  that  the  defendant  was  aware  of  all 
the  facts  and  is  presumed  to  know  the  law. 
Since  the  court  has  held  that  the  two  Instru- 
ments constituted  one  contract,  defendant's 
denial  of  liability  under  the  contract  was  a 
denial  of  liability  under  both  instruments. 

[t]  Another  objection  of  appellant  Is  that 
the  finding  of  the  trial  court  with  relation  to 
the  Intention  of  the  parties  to  the  contract 
In  using  the  word  "steal"  is  outside  of  the  is- 
sues made  by  the  pleadings.  This  argument 
is  made  because  the  complaint  alleged, 
among  other  things,  that  the  defendant  had 
contracted  and  agreed  with  the  plaintiff,  in 
consideration  Of  the  plaintiff  purchasing  in- 
surance from  the  defendant,  to  attach  to 
each  and  every  policy  then  in  existence  held 
by  plaintlS,  or  that  might  thereafter  be  is- 
sued, a  rider  or  agreement  protecting  the 
plaintiff  against  wrongful  conversion  by  pur- 
chasers under  conditional  contracts  of  sale. 
It  Is  true  that  the  trial  court  found  against 
this  allegation  of  the  complaint,  and  plaintiff 
did  not  recover  upon  this  theory  of  the  case. 
But  It  Is  not  true  that  the  complaint  contain- 
ed no  allegations  sufficient  to  place  in  Issue 
the  question  of  the  meaning  of  the  word 
'^teal"  as  contained  in  the  letter  of  June  8, 
1916.  Upon  examination  of  the  complaint, 
we  find  an  allegation  that  the  defendant,  in 
consideration  of  the  payment  of  a  certain 
premium,  "exe<&ted  and  delivered  to  the 
plaintiff  a  policy  of  Insurance  •  •  •  against 
all  direct  loss  or  damage  which  he  might  sus- 
tain caused  by  the  wrongful  conversion  of 
said  automobile  by  the  vendee  under  said  ex- 
ecutory contract."  This  is  pleading  the  con- 
tract according  to  Its  legal  effect,  and  these 
allegations  were  denied  by  the  defendant  In 
determining  the  legal  effect  of  this  contract, 
'  which  was  found  to  be  made  up  of  the  policy 
and  letter  of  June  8, 1816,  tha  court  necessa- 


rily determined  the  meaning  of  the  language 
used  in  the  light  of  the  Intention  of  the  par- 
ties to  the  contract  Tills  portion  of  finding 
4  was  therefore  in  Issue,  and  it  is  the  basis 
of  the  Judgment 

[11, 11]  The  only  other  objection  of  the  ap- 
pellant which  we  find  It  necessary  to  discuss 
here  Is  that  the  evidence  does  not  Justify  the 
finding  that  Suttle  converted  the  automobile 
to  his  own  use,  and  removed  the  same.from 
the  state  of  California,  and  does  now  retain 
and  conceal  the  same,  with  Intent  to  Injure 
and  defraud  the  plaintiff.  The  evidence  In 
the  case  shows  (and  there  Is  no  evidence  to 
the  contrary)  that  Suttle  took  the  automobile 
out  of  tills  state  without  the  consent  or 
knowledge  of  the  plahitlff ;  that  he  concealed 
the  same,  so  that  the  plaintiff  is  unable  to 
locate  It  although  he  employed  detectives, 
who  followed  Suttle  about  to  several  cities 
and  endeavored  to  locate  the  car ;  that  plain- 
tiff demanded  of  Suttle  either  payment  of 
the  installments  due  or  possession  of  the  car, 
and  this  demand  has  not  been  icomplied  with ; 
that  the  payment  due  on  September  15,  1917, 
the  day  when  the  automobile  was  taken  from 
the  state,  has  not  been  made,  and  no.  subse- 
quent payment  has  been  made,  although  sev- 
eral months  elapsed  between  the  time  of  its 
disappearance  and  the  Institution  of  this  ac- 
tion. It  Is  apparent  from  this  testimony  that 
Suttle  exercised  dominion  over  the  automo- 
bile which  was  Inconststoit  with  the  rights 
of  the  true  owner.  Fitzgerald  v.  State,  60 
N.  J.  Law,  475,  477,  14  Atl.  746 ;  People  v. 
Goodrich,  142  Oal.  220,  76  Pac.  796.  An  ac- 
tion to  recover  under  a  policy  of  automobile 
insurance  against  theft  is  a  civil  actl(Ht,  and 
plaintiff  Is  required  to  prove  his  case  only  by 
a  preponderance  oS  the  evidence;  the  rule 
being  the  same  as  It  is  in  dvll  cases  gener- 
ally. 

[(2,  It]  The  objection  that  the  plalntifT 
should  not  have  recovered  the  $126.26  paid 
to  the  detective  agency  in  attempting  to  re- 
cover the  automobile  is  met  by  the  express 
terms  of  the  policy  that  any  act  of  the  assur- 
ed in  recovering,  saving,  and  preserving  the 
property.  In  case  of  loss  or  damage,  shall  be 
"considered  as  done  for  the  benefit  of  %U. 
concerned,  •  •  •  and  all  reasonable  ez- 
poises  thus  Incurred  shall  constitute  a  dalm 
under  this  policy  "  The  portl(Hi  of  the  con- 
tract contained  in  the  letter  of  June  8  pro- 
vides for  the  protection  of  plaintiff's  equity 
In  the  car.  Plaintiff's  equity  in  the  car  waa 
the  amount  of  the  unpaid  Installments,  plus 
interest  thereon,  for  the  terms  of  the  condi- 
tional contract  of  sale  provided  for  the  pay- 
ment of  Interest  upon  all  deferred  payments 
from  the  date  of  the  contract  Appellant 
may  not,  therefore,  object  to  the  allowance 
of  such  interest  in  the  Judgment 

The  Judgment  is  afltamed. 

We  concur:   BKITTAIN,J.:  MOURSB,  J. 
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MeCORD  et  al.  v.  MARTIN  et  al.    (Civ.  2159.) 

(District  Court  of  Appeal,  Third  District,  CaU- 

lomia.   May  24,  1820.    Heariog  Denied 

by  Saprenw  Court  July  28, 1820.) 

1.  Carperatlons  ^»I87— Stookholder  poolliig 
•tiMSk  oonid  not  fraudulently  sell  pool  above 
agreed  price  and  retain  differenoe. 

If  a  stockholder  falsely  represented  to  other 
■tockholders  that  if  they  would  pool  their 
rto<^  tbey  could  sell  to  a  certain  purchaser  for 
$5  a  share,  and  such  stockholders  acted 
upon  such  representation,  whereas  the  former 
faiew  that  the  stock  would  be  sold  for  |8,  and 
had  an  agreement  to  that  effect,  and  did  actually 
consummate  the  sale  for  that  price  and  re- 
tained  the  difference  of  $3,  which  the  purchaser 
paid  direct  to  him,  the  other  stockholders  could 
recover  from  him  the  $3  per  share  which  he 
fraudulently  obtained. 

2.  Pleading  «=»387— Plaintiff  mutt  raoover  on 
oa*a  made  by  pleadings. 

The  plaintiff  must  recover,  if  at  aU,  upon 
the  case  made  by  the  pleadings,  and  not  upon 
the  case  which  may  be  developed  by  the  proofs. 

t.  Pleading  «=9430(2)— No  oomplalnt  tbat  faot 
waa  aet  la  laava  after  Judgnent 
'Where  a  cause  is  tried  on  the  theory  that 
a  certain  fact  is  in  issue,  and  evidence  is  re- 
ceived thereon  without  objections,  it  is  too  late 
after  Jndgment  to  complain  that  no  such  issue 
was  presented  by  the  pleadings. 

4.  Appeal  and  error  «=>907  (2)— Presumption 
In  favor  of  regularity  of  proceedings  below. 

On  appeal,  in  the  absence  of  the  evidence, 
it  must  be  presumed  that  a  finding  of  fact  not 
within  the  issues  mede  by  the  pleadings  waa 
treated  as  a  fact  in  iaaue;  the  preaunxption  be- 
ing in  favor  of  the  regularity  of  the  proceedings 
below. 

5.  Carperatleaa  «s>l87— Senratary  raceivinf 
HM>re  than  ether  stoekhelders  for  stoek  la 
pael  not  Uakle  to  ether  etoekliolders. 

Where  secretary  of  a  corporation  was  of- 
fered 115  per  share  for  his  stock  if  other 
stockholders  would  sell  at  $6,  to  the  extent  that 
the  purchaser  might  secure  20,000  shares,  and 
the  other  stockholders,  uninSuenced  by  the  sec- 
retary, were  willing  and  agreed  to  sell  at  the 
lower  price,  end  the  sale  was  carried  out,  such 
ether  stockholders  have  no  claim  upon  the 
additional  price  or  bonus  thereafter  received  by 
the  secretary,  tlie  secretary  not  sustaining  to 
the  others  any  relation  of  confidence  which 
made  it  his  duty  to  disclose  his  prospect  of  a 
larger  price,  under  Civ.  Code,  {  1710,  subd.  3. 

6.  Joint  adventurss  «=>l-.Stookholdera  calilag 
atoek  In  pool  not  Joint  adventurer*. 

Stockholders  of  a  corporation  pooling  their 
ahares  to  sell  them  to  a  purchaser  at  a  certain 
price  were  not  Joint  adventurers;  the  reason 
for  the  pool  being  that  the  purchaser  did  not 
care  to  purchase  unless  he  obtained  a  certain 
■amber  of  sharea. 

7.  Jndgmeot  «=b>570 (6)— Dismissal  by  stipula- 
tion bar  to  another  suit. 

Where  the  parties  to  an  action  stipulate 
ill  open  court  for  the  dismissal  of  the  action  and  i 
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the  payment  of  their  respecdve  costs,  a  Judg- 
ment of  dismissal  entered  thereon  is  a  bar  to 
another  suit  upon  the  same  cause  of  action. 

8.  Judgment  $=3525— Recitals  oonciuslve  In  ab- 
seaos  of  other  evidence. 

Becitals  in  a  judgment  of  dismissal  of  a 
prior  action,  that  it  was  entered  upon  stipula- 
tion of  the  parties  for  the  dismissal  and  the 
payment  of  their  respective  costs  is  conclusive 
upon  the  parties,  in  the  absence  of  evidence  to 
the  contrary. 

9.  Courts  «s>97 (6)— Interpretation  of  state 
statute  by  federal  court  not  binding. 

The  interpretation  by  the  federal  courts  of 
a  state  statute  is  not  binding  upon  the  state 
courts. 

10.  Judgment  «s>S70  (6)— Dismissal  npoa  stip- 
ulation when  Judgment  on  merits. 

Where  the  parties  appear  in  open  court 
and  stipulate  for  a  dismissal,  the  situation  is 
not  covered  by  Code  Civ.  Proc.  {  581,  but  a 
judgment  entered  thereon  is  a  judgment  on  the 
merits  as  contemplated  by  section  582. 

11.  Appeal  and  error  «3>II7S(7)— On  reversal. 
Judgment  direetad  for  defendant  where  faets 
require  It. 

On  appeal  from  a  Judgment  for  plaintiffs, 
where  the  findings  do  not  support  a  finding 
for  plaintiff,  but  re<]uire  a  conclusion  in  favor 
of  defendant, '  the  proper  proceeding  is  to  di- 
rect a  judgment  for  the  defendant,  under  Code 
Civ.  Proc  S  53. 

-Appeal  from  Superior  Conrt,.Elnga  Coun- 
ty; M.  L.  Short,  Judge. 

Action  by  Sarah  McCord,  administratrix, 
etc.,  against  J.  D.  Martin  and  William  Linde- 
mann.  From  an  adverse  judgment  the  last- 
named  defendant  appeals.    Reversed. 

Lamberaon  ft  Lamberaon,  of  VisaUa,  for 
appellant 

Bradley  &  Bradley  and  W.  B.  Wallace,  all 
of  Vlsalla,  for  respondents. 

BURNETT,  J.  The  action  was  begnn  In 
the  superior  court  Of  the  county  of  Santa 
Clara  on  the  22d  of  December,  1013.  On  the 
8th  day  of  October,  1914,  an  amendment  to 
the  complaint  was  filed,  to  which  the  de- 
fendant, William  Lindemann,  filed  a  demur- 
rer. The  demurrer  was  sustained  without 
leave  to  amend  on  the  28th  day  of  December, 
1914,  and  thereafter,  on  the  18th  day  of  Jan- 
uary, 1915,  Judgment  was  entered  in  favor 
of  defendant  Lindemann.  An  appeal  from 
such  judgment  was  thereafter  taken  by  the 
plaintiffs,  and  the  judgment  was  reversed  by 
the  District  Court  of  Appeal  of  the  First  Dis- 
trict. McCord  V.  Martin,  34  CaL  App.  129, 
166  Pac.  1014.  The  remittitur  was  filed  in 
the  court  l>eIow  on  the  6th  day  of  August, 
1917,  and  thereafter  an  order  was  made  by 
said  superior  court  that  the  defendant  an- 
swer within  10  days  after  notice  of  said  or- 
der.   Within  time  the  answer  was  filed,  and 


>ror  other  easas  see  same  topte  aoa  KBT-NUMQXB  In  all  Kw-Numbered  Olswts  and  Indexes 


Digitized  by 


Google 


90 


191  PAOmO  BBPORTBB 


(Cal. 


thereafter,  on  motion  of  plaintiffs,  the  action 
was  transferred  for  trial  to  the  superior 
court  of  Kings  county.  On  January  15, 1918, 
the  plaintiffs  gave  notice  of  a  motion  to 
strike  out  portions  of  the  answer  of  defend- 
ant Undemann,  Including  paragraph  16 
thereof,  which  set  up  as  res  Judicata  a  Judg- 
ment of  dismissal  In  an  action  between  the 
same  parties,  entered  by  the  superior  court 
of  the  city  and  county  of  San  Francisco  on 
the  leth  day  of  May,  1913,  as  follows: 

"It  appearing  to  the  court  from  the  gtipnla- 
tion  filed  herein  on  the  12th  day  of  May,  1913, 
signed  by  the  attorneya  of  record  of  all  of  the 
respectiye  partiea  in  interest,  that  plaintiffs 
(naming  them),  through  their  attorneys, 
Messr*.  Bradley  &  Bradley  and  F.  H.  Gould, 
and  that  defendant  and  cross-complainant  J.  D. 
Martin,  through  his  attorneys,  Messrs.  Morri- 
son, Dunne  &  Brobeck,  and  that  defendant  Wil- 
liam liindemann,  through  his  attorney  Alfred 
Daggett,  and  that  cross-defendants  (naming 
them),  through  their  attorneys,  Messrs.  Brad- 
ley &  Bradley  and  F.  H.  Oould,  have,  and  each 
of  them  has,  stipulated  that  the  above-entitled 
action  and  every  part  thereof  shall  be  dismissed 
as  against  each  and  all  of  the  parties  to  the 
above-entitled  action,  and  that  all  of  said  par- 
ties have  further  stipulated  that  each  and  all 
of  the  parties  to  said  action  shall  pay  their 
costs  of  suit  incurred  by  them'  respectively; 
and  each  and  all  of  the  above-named  parties, 
through  their  said  respective  attorneys  having 
stipulated  in  open  court  on  the  12th  day  of 
May,  1913,  that  said  action  and  every  part 
thereof  shall  be  dismissed  pursuant  to  the 
terms  of  the  aforesaid  stipulation  on  file  herein, 
and  good  cause  appearing  therefor. 

"Now  therefore,  it  is  ordered  that  the  above- 
entitled  action  and  every  part  thereof  be,  and 
the  same  is  hereby,  dismissed  as  to  all  the  par- 
ties to  said  action, 

"It  is  further  ordered  that  each  and  all  of  the 
above-named  plaintiffs,  and  each  of  said  defend- 
ants and  said  cross-complainant  and  each  dnd 
all  of  said  cross-defendants  pay  his  or  their 
own  costs  incurred  by  him  or  them  respectively 
in  said  action. 

"It  is  further  ordered  that  this  judgment  of 
dismissal  be  duly  entered  by  the  clerk." 

Paragraph  17  of  said  answer,  to  the  effect 
that  said  Judgment  has  never  been  reversed, 
modified,  or  appealed  from,  and  has  become 
final,  and  that  the  cause  of  action  therein 
was  the  same  as  the  action  admitted  to  be 
set  up  by  the  complaint  Herein,  was  also 
stricken  out. 

The  plaintiff  J.  W.  McCord  having  died, 
his  administratrix  was  substituted  by  order 
of  said  court  The  cause  was  tried  without  a 
Jury,  and  on  the  Ist  day  of  March,  1919,  the 
court  filed  its  findings  of  fact  and  conclu- 
sions of  law,  and  Judgment  was  entered 
thereon  In  favor  of  plaintiffs  as  against  Wil- 
liam Llndemann  oh  the  11th  day  of  March, 
1919.  Two  days  later  the  defendant  Llnde- 
mann gave  notice  of  a  motion  to  enter  a  dif- 
ferent Judgment,  which  motion  was  denied 
on  the  24tb  day  of  March,  1919.  The  pro- 
ceedings upon  this  motion  have  been  preserv- 


ed In  a  bill  of  exceptimis.  Defendant  Idnde- 
mann  has  appealed  from  said  Judgment  and 
said  order  denying  his  said  motion. 

The  first  point  made  by  appellant  worthy 
of  serious  consideration  Is  stated  as  follows: 

"The  findings  of  fact  are  not  responsive  to  the 
issues  made  by  the  complaint  and  answer,  and 
are  outside  the  pleadings,  and  if  the  findings 
Justify  any  judgment  at  all  against  appellant 
it  is  for  a  cause  of  action  wholly  different  from 
that  stated  in  the  complaint." 

The  theory  of  the  complaint  is  that  defend- 
ant Martin  knew  that  one  George  T.  Camer- 
on, of  San  Francisco,  desired  to  purchase  at 
least  20,0(X>  shares  of  the  stock  of  the  Lost 
Hills'  Mining  Company,  belonging  to  the  as- 
signors of  plaintiffs,  and  was  willing  to  pay 
therefor  "a  large  sum  of  money  in  excess  of 
$5  per  share";  that  thereafter  said  Martin 
devised  a  scheme  to  Induce  said  stockholders 
to  pool  their  stock  to  sell  In  one  block  to  an 
undisclosed  purchaser  for  $5  per  share ;  that 
to  enable  Martin  to  carry  out  said  scheme 
he  sought  the  aid  of  lindemann,  and  paid 
the  latter  a  large  sum  of  money  for  his  as- 
sistance; that  thereafter  defendants  repre- 
sented to  said  Joint  stockholders  that  they 
knew  a  man,  whose  name  they  did  not  dis- 
close, who  would  buy  all  of  the  stock  of  said 
Lost  Hills  Mining  Company,  but  not  less  than 
20,(X)0  shares,  for  $5  per  share,  and  no  more ; 
that  It  was  worth  no  more  than  $5  per  share, 
and  could  not  be  sold  for  more;  "that  it 
would  be  necessary  to  pool  said  stock  and 
place  it  in  escrow  in  a  bank  to  the  amount 
of  at  least  20,000  shares,  in  order  to  induce 
said  proposed  purchaser  to  come  to  Hanford 
and  buy  the  same;  that  defendants  and  said 
B.  L.  Llndemann  would  Join  with  said  Joint 
stockholders  In  pooVrng  their  said  shares  and 
placing  them  In  escrow  to  be  sold  in  one  lot  at 
the  price  of  pi  per  share" ;  that  said  represen- 
tations were  false,  but  were  believed  and 
relied  upon  by  said  Joint  stockholders,  and 
they  did  thereupon  so  pool  their  stock  and 
placed  It  In  escrow  with  the  First  National 
Bank  of  Hanford  to  be  delivered  in  one  blodc 
to  a  purchaser  to  be  produced  by  defendant 
Martin,  upon  the  payment  of  $6  i>er  share 
therefor ;  "that  thereafter  sSld  proposed  pur- 
chaser, who  was  said  Cameron,  upon  being 
notified  by  defendants  that  said  stock  had 
been  placed  In  escrow  as  alleged,  went  to 
Hanford,  and  in  accordance  with  a  secret 
agreement  with  defendants  bought  all  the 
said  stock  so  placed  In  escrow,  for  $8  per 
share,  of  which  he  placed  $5  per  share  In 
said  bank  for  all  thereof,  and  paid  the  bal- 
ance of  the  aggregate  value  thereof  at  $8  per 
share  to  defendants;  that  the  value  of  said 
stock  as  so  pooled  to  be  sold  in  one  block, 
was,  at  the  time  it  was  so  pooled  and  sold,  $S 
per  share." 

[1]  Being  stated  concisely,  then,  the  only 
cause  of  action  appearing  in  the  complaint 
rested  upon  these  facts:    Both  defendants 
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(in 
ICartin  and  Undemaim,  talB&y  repreaented  | 
to  other  stockholders  that  if  they  would 
pool  tbelr  shares  of  stock  they  conld  sell  to 
a  certain  purchaser  for  $5  per  share;  said 
stockholders  believed  and  acted  upon  said 
repreamtationa ;  whereas,  said  Martin  and 
Llndemann  knew  that  the  stock  could  be  sold 
for  |8  per  share,  and  had  an  agreeiiient  to 
that  effect,  and  did  actually  consummate  the 
sale  for  that  price,  but  the  other  stockhold- 
ers In  accordance  with  the  terms  of  said  pool- 
biK  arrangement  received  only  the  sum  of  f6 
per  share,  said  Martin  and  Ldndemann  ap- 
propriating to  tbelr  own  use  the  balance  of 
some  $91,000.  If  these  facts  had  been  shown 
and  found,  it  could  hardly  be  seriously  argu- 
ed tliat  idalntlffs  were  not  entitled  to  a  Judg- 
ment against  defendants.  The  proper  legal 
characterization  of  the  transaction  might  be 
In  some  doubt,  but  at  any  rate  the  principles 
of  equity  as  formulated  In  the  Code  and  ad- 
ministered by  the  courts  are  ample  to  reach 
and  defeat  such  iniquitous  conduct  But  the 
trouble  is,  the  trial  court  found  that  Camera 
on  agreed  with  Martin  "to  purchase  not  less 
than  20,000  shares  for  a  price  not  exceeding 
$5  per  share ;  that  Martin  then  communicat- 
ed to  a  few  of  plaintiff's  assignors  the  infor- 
mation, and  they  in  turn  conveyed  it  to  the 
other  stockholders;  that  defendants  did  not 
devise  any  scheme  for  effecting  a  sale  of  the 
Interest  of  said  Martin  &  Dudley  in  said  min- 
ing claims  and  said  Lake  Shore  Oil  Company 
stock  and  the  stock  of  Lost  Hills  Mining 
Company  to  Cameron,  and  Llndemann  at  no 
time  knew  of  the  plans  or  expectations  of  the 
firm  of  Martin  &  Dudley  to  sell  the  interest 
of  said  Martin  ft  Dudley  in  said  Claims  to 
Cameron."  It  is  further  found  in  reference 
to  a  certain  sum  of  money  that  was  paid  by 
Martin  to  Llndemann  that  it  "was  paid  to 
Lindeinann  not  in  pursuance  of  the  scheme 
alleged  In  paragraph  7  of  the  complaint,  but 
waa  paid  to  Llndemann  in  order  to  remove 
Undemann's  opposition  to  the  sale  by  him 
of  his  stock  and  that  of  his  wife  in  the  Lost 
Hills  Mining  Company,  and  that  said  Llnde- 
mann might  not  oppose  the  sale  by  plaintiff's 
assignors  of  their  stock  owned  by  them  re- 
spectively in  said  Lost  Hills  Mining  Com- 
pany. •  •  •  Llndemann  did  not  hav^ 
any  agreement  wth  defendant  Martin  or  with 
tbe  firm  of  Martin  ft  Dudley  for  a  share,  nor 
did  Llndemann  receive  from  defendant  Mar- 
tin or  from  the  firm  of  Martin  ft  Dudley  any 
•bare  in  any  profits  which  were  made  by  de- 
f«idant  Martin  or  by  the  firm  of  Martin  ft 
Dodley  In  the  sale  to  Cameron,  *  •  • 
nor  did  lAndemann  agree  with  defendant 
Martin  to  aid  and  abet,  or  aid  or  abet,  nor 
did  he  in  fact  aid  and  abet,  or  aid  or  abet, 
defendant  Martin  in  carrying  into  effect  the 
sdieme  alleged  in  paragraph  7  of  the  com- 
plaint," said  scheme  contemplating,  as  we 
bave  seen,  the  fraudulent  claim  and  sale  of 
tbe  stock  for  $5  per  share.    It  is  thus  ap- 
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parent  that  the  findings  negative  every  ma- 
terial allegation  of  the  complaint  upon  which 
a  Judgment  against  Llndemann  could  possi- 
bly be  Justified.  In  fact,  he  is  expressly  ac- 
quitted of  any  Improper  or  reprehensible  con- 
duct within  the  scope  and  Intent  of  the  at- 
tempted cause  of  action.  The  Judgment  would 
necessarily,  therefore,  have  been  in  favor  of 
Llndemann  (as  it  was  actually  In  favor  of 
Martin),  had  not  the  trial  court  gone  outside 
the  pleadings  and  determined  certain  tacts' 
to  which  the  issues  were  not  addressed.  Ap- 
pellant states  the  gist  of  these  findings  sub- 
stantially as  follows:  About  a  week  prior  to 
March  20, 1911  (the  latter  date  being  the  time 
when  the  so-called  escrow  agreement  was 
signed),  appellant  received  a  letter  from  the 
Mercantile  Trust  Company  of  San  Francisco, 
representing  that  if  a  certain  client  whom 
they  represented  purchased  at  least  a  major- 
ity of  the  stock  of  the  Lost  Hills  Mining 
Company  at  the  price  of  ^  per  share,  their 
client  would  pay  Mr.  Llndemann  $15  per 
share  for  his  stock.  On  March  20th  follow- 
ing the  said  escrow  agreement  was  signed 
and  delivered,  authorizing  said  First  Nation- 
al Bank  of  Hanford  to  deliver  the  stock  to 
the  purchaser  for  $5  per  share.  Up  to  this 
time  appellant  did  not  know  who  the  pur- 
chaser was,  or  whether  said  offer  was  genu- 
ine. After  said  escrow  agreement  was  made 
appellant  ascertained  who  was  th<v  prospec- 
tive purchaser.  Subsequently  on  March  30 
Mr.  Cameron  came  to  Hanford  and  bought 
at  $5  per  share  tbe  stock  of  several  of  plain- 
tiffs' assignors  who  had  signed  the  escrow 
agreement ;  also  appellant's  stock  at  $15  per 
share ;  and  also  the  stock  at  (6  per  share  of 
several  others  of  plaintiffs'  assignors,  who 
brought  their  stock  to  the  bank.  Llndemann 
was  secretary  of  the  company,  and  tbe 
court's  reason  for  Imposing  upon  him  this 
liability  is  disclosed  in  the  finding  that  he 
"owed  a  duty  to  tbe  other  stockholders  of 
said  corporation  to  inform  them  as  to  the 
reception  of  said  letter,  and  of  his  interview 
with  the  said  Cameron,  and  of  his  reception 
of  $15  per  share  for  said  stock,  and  that  it 
was  fraudulent  on  his  part  to  sign  the  said 
escrow  agreement,  whereby  he  had  promised 
to  sell  his  stock  for  $5  per  share,  when,  in 
fact,  he  had  received  said  letter,  and  expect- 
ed to  receive  $15  per  share  for  said  stock, 
and  it  was  fraudulent  on  his  part  to  conceal 
the  fact  that  he  had  received  said  letter." 
[2]  It  Is  quite  apparent  that  thus  is  pre- 
sented an  entirely  different  story  from  that 
set  forth  In  the  complaint.  It  is  sufficient 
to  say  that  tbe  so-called  fraud  herein  does 
not  at  all  involve  any  fraudulent  representa- 
tion to  induce  the  other  stockholders  to  pool 
their  stock,  nor  the  actual  sale  of  said  stock, 
for  a  price  In  excess  of  $5  per  share — the 
two  essential  elements  that  characterized 
the  cause  of  action  as  set  forth.    But  it  is 
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well  settled  by  a  long  line  of  dedsiona  In  tbla 
atate  that — 

"The  plaintiff  mnst  recover,  if  at  all,  upon  the 
case  made  by  the  pleadings,  and  not  upon  a  case 
which  may  be  developed  by  the  proofs."  Kredo 
▼.  Phelps,  145  Cal.  S26,  78  Pac.  1044. 

[3]  This  principle  would  be  fatal  to  the 
judgment  were  It  not  for  the  well-recognized 
rale  of  practice  that,  where  a  cause  Is  tried 
upon  the  theory  that  a  certain  fact  is  In  Is- 
sue, and  evidence  thereon  Is  received  without 
objection,  it  Is  too  late  thereafter  to  complain 
that  no  such  issue  was  presented.  Slaughter 
▼.  Goldberg,  Bowen  &  Co.,  26  Cal.  App.  318, 
147  Pac.  90 :  Howard  v.  Hi^son  Co.,  88  Cal. 
App.  446,  176  Pac.  715. 

[4]  In  the  absence  of  the  evidence  at  the 
trial  and  in  view  of  said  finding  of  the  court, 
the  presumption  being  in  favor  of  the  regu- 
larlt7  of  the  proceedings,  we  must  assume 
that  such  was  the  action  of  the  parties. 

[S]  ^e  question  then  occurs  whether  suffi- 
cient facts  are  found  to  justify  a  judgment 
against  appellant  for  fraud.  In  relation 
thereto  the  first  thing  that  challenges  at- 
tention is  that  the  other  stockholders  in  their 
agreement  to  sell  their  stock  were  not  In- 
fluenced by  any  representations  of  appellant. 
Be  did  not  deceive  them  in  any  way,  and  he 
made  no  effort  to  persuade  or  induce  them  to 
pool  their  stock  for  the  purpose  of  sale  at 
the  price  of  $5  per  share.  The  proposition 
was  presented  to  them  by  Martin,  who  was 
Interested  in  the  transaction  primarily  for 
the  reason  that  he  hoped  to  sell  to  said  ven- 
dee other  Interests  closely  connected  with 
the  property  of  the  Lost  Hills  Mining  Com- 
pany. The  court  finds  specifically  that  Llnde- 
mann  did  not  know  of  the  plans  or  expecta- 
tions of  Martin,  and  did  not  aid  or  abet  any 
scheme  that  the  latter  may  have  had  in  view. 
The  situation  then  is  simply  this:  In  is  of- 
fered $15  per  share  for  his  stock  in  a  certain 
corporation  if  other  stockholders  will  sell  at 
15  to  the  extent  that  the  purchaser  may  se- 
cure 20,000  shares.  The  other  stockholders, 
uninfluenced  by  L.,  are  willing  and  agree  to 
sell  at  the  lower  price.  The  question  is 
whether  they  have  any  claim  upon  the  addi- 
tional price  or  bonus  thereafter  received  hy 
Ia  The  answer  to  this  question  depends,  of 
course,  upon  the  consideration  whether  Xj. 
sustained  to  the  others  any  relation  of  con- 
fidence which  made  it  his  duty  to  disclose 
his  prrspect  of  a  larger  price.  Since  any 
active  or  positive  fraud  is  negatived  by  the 
findings  of  the  court,  there  remains  only  the 
possible  operation  of  the  principle  at  fraudu- 
lent deceit  consisting  of  "the  suppression  of 
a  fact,  by  one  who  is  bound  to  disdose  It" 
Section  1710,  subd.  8,  Cly.  Code.  But  we 
have  not  been  cited  to  any  authority  to  the 
effect  that,  either  as  stockholder  or  secre- 
tary, Llndemann  was  under  any  legal  obli- 
gation to  disclose  to  the  others  the  fact  that 


he  had  received  siidi  letter  from'  the  Mercan- 
tile Trust  Company,  or  that  he  afterward 
obtained  $15  per  share  ftor  his  stock.  It  may 
be  admitted  that  some  men  of  a  fine  sense  of 
honor  would  have  done  such  a  gracious  and 
altruistic  act,  but  we  are  simply  to  inquire 
what  the  law  demands  In  a  situation  of  this 
kind. 

In  Ryder  t.  Bamberger,  172  GaL  791,  168 
Pac.  753,  it  was  held  that  even  "directors 
and  officers  of  a  corporation  have  the  right  to 
purchase  the  shares  of  the  stock  of  other 
stockholders,  where  the  transaction  is  free 
from  fraud;  and  they  are  not  bound  to  ac- 
quaint a  stockholder  willing  to  sell  his  stock 
with  facts  which  would  enhance  the  price 
of  the  stock,  as  they  are  only  trustees  for  the 
stockholders  as  to  the  management  of  the 
corporation,  and  not  In  their  private  deal- 
ings." Manifestly,  there  is  less  reason  for 
holding  that  the  secretary,  who  Is  a  mere 
ministerial  officer  of  the  corporation,  holds 
such  relation  of  trust  and  confidence  to  the 
other  stockholders  as  to  require  a  disclosure 
of  any  information  that  he  may  have  received 
in  his  Individual  capacity  as  stockholder. 

Hallidie  v.  First  Federal  Trust  Co.,  177 
Cal.  600,  171  Pac.  431,  Involved  an  action  "to 
compel  an  accounting  of  dividends  and  other 
proceeds  realized  by  the  purchaser,  on  the 
ground  that  the  sale  had  been  induced  by 
fraudulent  misrepresentations  made  by  Bn- 
ginger  to  Hallidie,  who  was  acting  in  the 
transaction  for  California  Wire  Works."  It 
was  contended  by  appellant  that,  even  If 
there  was  no  active  misre^esentaticHi  by  Eln- 
glnger,  he  was  chargeable  with  constructive 
fraud  because  of  his  failure  to  disclose  all 
the  facts  within  his  knowledge.  TIas  Su- 
preme Court,  however,  said: 

"But  the  evidence  did  not  show  any  such  rela- 
tion between  the  parties  as  to  impose  upon 
Enginger  the  stringent  obligations  of  a  trustee. 
While  Enginger  was  a  director  and  general 
manager  of  the  Wire  Cloth  Company,  it  mnst 
be  remembered  that  Hallidie  himself  was  not 
only  a  director,  but  the  president  of  the  corpo- 
ration. In  negotiating  for  the  stock,  the  two 
stood  on  equal  terms,  and  neither  owed  the  oth- 
er any  special  duty  of  a  fiduciary  nature.  This 
being  the  relation  between  the  parties,  the 
fact,  if  it  be  a  fact,  that  the  stock  was,  at  the 
time  of  the  purchase,  worth  very  much  more 
than  the  price  paid,  does  not  furnish  a  ground 
for  setting  the  transaction  aside." 

Other  cases  dted  announcing  a  similar 
doctrine  are  Bacon  v.  Soule,  19  Cal.  App.  428, 
126  Pac.  884;  Hooker  v.  Midland  Steel  OOn 
74  N.  B.  446,  106  Am.  St  Rep.  170;  Tippe- 
canoe County  Commissioners  v.  Reynolds,  44 
Ind.  509,  16  Am.  Rep.  245 ;  Walsh  v.  Oonld- 
en,  130  Mich.  631,  90  N.  W.  406. 

[t]  Nor  do  we  think  that  appelant  Is  lia- 
ble upon  the  theory  that  all  signing  the  es- 
crow agreement  were  joint  adventorera.  In 
23  Oyc.  468,  It  Is  said: 
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'A  Joint  adrentare  doM  not  exist  where  prop- 
erty is  pooled  by  the  aeveral  owners  to  be  sold 
■t  •  particular  price,  and  each  contributor  is 
to  receive  the  proceeds  ot  the  property  con- 
tributed by  him." 

The  atockholders  at  all  times  owned  tb^ 
lespectlTe  shares  of  stock  severally  and  indi- 
Tidually,  and  at  no  time  was  there  a  Joint 
Interest  either  in  the  stock  or  the  proceeds 
thereof. 

Th«  cases  dted  by  respondents  In  ylew  of 
their  reepecttve  facts  do  not,  In  our  jndg- 
ment,  satlsfactorUy  meet  the  aitaatlon.  De- 
tailed oonstderatioii  of  only  one  of  theses 
Cole  y.  Bactm,  03  CaL  671,  is  Inrlted  by  re- 
Vondenta  as  they  aeem  to  think  It  Is  "very 
similar  to  the  case  at  bar";  but  appellant 
aptly  calls  attention  to  the  fact  that  therein 
Bacon  was  the  avowed  agent  of  the  plalntUfs, 
who  were  ttockholders  in  a  certain  coipo- 
ration,  and  as  such  agent  he  undertook  to 
sdl  the  stock  of  plaintlffB  for  the  highest 
price  obtainable.  He  did  sell  said  stock  for 
1260,000,  of  which  he  secretly  retained  all 
except  $47,100,  and  be  falsely  represented 
to  plalntUto  that  tills  snm  was  the  price  ac- 
tnally  paid.  Tbe  actloo  was  brought  to  re- 
eover  the  balance,  and  a  judgment  In  favor 
ffiC  plalnttfTs  was  sustained  by  the  Supreme 
Oonrt.  That  an  agent  could  thus  defraud 
Us  principal  without  rendering  himself  le- 
gally liable  to  an  accounting  would,  of  course, 
not  be  urged  by  any  one  familiar  with  the 
law.  It  may  be  added  that  the  case  here  as 
presented  by  the  complaint  is  "very  similar" 
to  Cole  V.  Bacon,  supra,  but  the  case  as  pre- 
sented by  the  findings  Is  quite  dissimilar. 

[7, 1]  We  think,  also,  that  the  court  erred 
In  striking  out  the  d^nse  of  res  Judicata. 
It  la  stated  by  appellant  tliat  at  the  trial  the 
facts  were  stipulated  to  be  as  alleged  In  said 
defense. 

In  Merritt  ▼.  Oampbell,  47  CaL  642,  it  was 
hdd  that— 

"A  jadgment  of  dismissal,  rendered  upon  the 
•ral  agreement  of  the  parties  in  open  court, 
with  a  stipulation  that  each  party  pay  his  owa 
easts,  la  a  bar  to  another  salt,  afterward 
brought  upon  the  same  cause  of  action." 

SDcb  dismissal  was  declared  to  be  equiva- 
lent to  retraxit  as  known  at  common  law, 
whidbi,  being  "an  open  and  voluntary  renun- 
ciation of  his  suit  in  court,"  the  plaintiff  was 


MABTDI  83 

P.) 

not  at  liberty  to  renew.  Sespondents,  how- 
ever, claim  that  said  dedston  is  not  control- 
ling, because  therein  "the  parties  appeared  in 
court  by  their  attorneys,  and  orally  agreed 
to  a  dismissal,  each  party  to  pay  bis  own 
costs."    Appellant  rejoins: 

"Bespondents  evidently  overlook  the  fact  that 
in  the  case  at  bar  the  parties  did  stipulate  in 
open  court  for  the  dismiBsal  of  the  action  and 
the  payment  of  their  respective  costs,  the  same 
as  was  done  in  Merritt  v.  Campbell." 

The  terms  of  said  Judgment  do,  indeed,  ac- 
cord with  appellant's  statement,  and,  of 
course,  the  recitals  in  said  Judgment  in  the 
absence  of  evidence  to  the  contrary  are  con- 
clusive upon  the  parties.  Crew  v.  Pratt,  119 
Cal.  139,  61  Pac.  38. 

[9]  As  to  Rlncon,  etc.,  Co.  v.  Anaheim  Un- 
ion Water  Co.  (C.  O.)  116  Fed.  643,  dted  by 
respondents,  appellant  is  Justified  in  his  com- 
ment that:  First,  the  interpretation  by  a  fed- 
eral court  of  a  state  statute  Is  not  binding 
upon  the  state  courts  (People  v.  Unda  Vista 
Irr.  Dist,  128  Cal.  477,  61  Pac:  86) ;  and,  sec- 
ond, that  the  dismissal  therein  was  not.  made 
In  open  court  by  stipulation  of  the  attorneys 
of  both  parties,  but  only  on  motion  of  defend- 
ant's counsel,  and  the  court  based  Its  ruling 
upon  subdivision  2  of  section  581,  and  not  up- 
on section  582  of  the  Code  of  Civil  Procedure, 
as  was  done  In  the  Merritt  Case. 

[10]  Where  the  parties  appear  In  open 
court  and  stipulate  for  a  dismissal  the  situa- 
tion Is  not  covered  by  said  section  681,  but  a 
Judgment  entered  thereon  Is  a  Judgment  on 
the  merits  as  contemplated  by  said  section 
682. 

[Ill  Some  other  questions  are  discussed  by 
counsel,  but  we  deem  it  unnecessary  to  notice 
them  specifically.  As  we  view  the  matter, 
the  findings  do  not  support  a  Judgment  for 
plaintiffs,  but  require  a  condnsion  in  fftVor 
of  defendant  Undemann.  When  such  Is  the 
case,  the  proper  proceeding  is  to  direct  Judg- 
ment for  the  defendant.  iDargle  v.  Patterson, 
176  Cal.  714,  169  Pac.  860 ;  section  63,  Code 
car.  Proc. 

The  judgment  la  reversed,  with  direction  to 
enter  judgment  upon  the  findings  for  defend- 
ant Undemann  for  his  costs. 

We  concur:  NICOL.  Presiding  Judge,  pro 
tem.;  HART,  J. 
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THOMAS  V.  8ELKREGQ  at  aL     (No.  9501.) 

(Supreme   Court  of  Colorado.     May  3,  1920. 
Behearlng  Denied  July  6,  1920.) 

1.  Appeal  Md  error  «5»I2I3— Decision  on  ap* 
peal  as  to  pleadings  and  evidence  law  of  case. 

Where  appellate  court  determined  on  ap- 
peal that  the  pleadings  and  evidence  were  suf- 
fident,  and  that  plaintiff  made  out  a  prima 
facie  case,  trial  court  erred  on  a  second  trial 
in  directing  a  yerdict  for  defendant,  where  the 
facts  on  the  second  trial  made  out  a  better 
case  for  plaintiff. 

2.  Executors  and  administrators  €=>440— DIs- 
eharge  does  not  affect  rights  of  litigants  In 
pending  proceeding. 

Discharge  of  executors  while  plaintiff  was 
taking  steps  toward  suing  out  a  writ  of  error 
in  an  action  against  them  did  not  affect  plain- 
tiffs right  to  proceed  with  the  litigation. 

8.  Compromise  and  settlement  €=>2— Party  not 
estopped  to  proceed  with  litigation  after  ao- 
oepting  payment  of  Item  aa  to  which  Judg- 
ment was  affirmed. 
Where  plaintiff  sued  for  $8,0(X),  and  recov- 
ered judgment  for  $1,000,  and  appealed,  and 
the  appellate  court  treated  action  as  being  for 
two  items  based  on  separate  transactions,  and 
affirmed  the  judgment  as  to  the  $1,000,  but  re- 
yersed  as  to  the  other  item  of  $2,000,  held, 
that  the  plaintiff  was  not  estopped  from  con- 
tinuing the  litigation  by  reason  of  his  accept- 
ing payment  of  the  $1,000. 

Department  3. 

Error  to  District  Court,  <3ity  and  County 
of  Denver;    A.  Watson  McHendrle,  Judge. 

Action  by  William  R.  Thomas,  Jr.,  against 
E.  M.  Selkregg  and  George  E.  Pierce,  as  ex- 
ecutors, etc.  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed  and  re- 
manded, with  directions. 

John  T.  Bottom,  of  Denver,  for  plaintiff 
in  error. 

Ij.  J.  Stark,  of  De&ver,  for  defendants  in 
error. 

AIXEN,  3.  This  is  an  action  ex  contractu 
for  money  bad  and  received,  and  was 
brought  to  recover  the  stmi  of  $3,000,  which, 
it  is  admitted,  was  paid  by  the  plaintifl  to 
the  testator  of  the  defendants. 

The  first  trial  of  this  cause  resulted  in  a 
Judgment  on  a  verdict  for  $1,000  in  favor 
of  the  plaintiff,  and  an  instruction  to  the 
jury  that  the  plaintiff  could  not  recover  the 
remaining  $2,(X)0'  of  the  amount  sued  for. 
The  case  was  then  taken  to  the  Court  of 
Appeals,  which,  on  review  of  the  same,  af- 
firmed the  judgment  as  to  the  recovery  of 
the  $1,000,  and  remanded  the  cause  for  fur- 
ther proceedings  as  to  the  $2,000.  Selkregg 
V.  Thomas,  27  Colo.  App.  259,  149  Pac.  273. 
Thereafter  a  second  trial,  as  to  the  $2,000 
in  question,  was  had,  at  wbldi,  and  at  the 


conclusioo  of  the  eridenoe  for  the  plaintiff, 
the  defendant  moved  for  a  directed  verdict 
upon  the  ground,  as  stated  in  the  motion, 
"that  the  plaintiff  has  not  in  a  number  of 
respects  made  out  the  case  that  is  alleged 
in  his  complaint"  The  motion  was  sustained 
by  the  trial  court.  Judgment  was  rendered 
accordingly,  and  the  plaintiff  brings  the 
cause  here  for  review. 

[1]  It  is  the  contention  of  the  plaintifl  in 
error,  plaintifl  below,  that  the  trial  court, 
upon  the  second  trial,  did  not  follow  the 
"law  of  the  case"  as  announced  by  the 
Court  of  Appeals,  and  therefore  erred  in  di- 
recting a  verdict  for  the  defendants. 

The  trial  court  directed  the  verdict  upon 
the  theory  that  a  cause  of  action  for  money 
had  and  received  was  neither  pleaded  nor 
proven.  The  Court  of  Appeals,  however,  held 
that  such  a  cause  of  action  was  pleaded,  and 
that  the  evidence  for  the  plaintiff  upon  the 
first  trial  made  out  a  plain  prima  facie  case 
for  the  plaintifl,  and  therefore  reversed  the 
trial  court's  action  in  denying  plaintiff  a  re- 
covery of  the  $2,000,  and  remanded  the  case 
for  further  proceedings  as  to  sudi  sum.  Up- 
on the  second  trial,  the  facts  In  favor  of  the 
plaintiff  were  not  only  substantially  the 
same  as  those  shown  upon  the  first  trial,  but 
the  evidence  made  out  even  a  better  case. 
The  defendants  contend  that  the  evidence 
was  insufficient,  but  under  the  rules  relat- 
ing to  the  law  of  the  case  this  point  cannot 
be  now  urged.    In  4  0.  J.  1217,  it  is  said: 

"  *  *  *  Where  the  facts  shown  on  the  sec- 
ond trial  are  substantially  the  same  as  on  the 
first  trial,  the  decision  of  the  appellate  court  is 
binding  on  the  lower  court,  and  It  may  and 
should  in  conformity  with  tlie  decision  of  the 
appellate  court,  submit  the  case  or  certain  ia- 
sues  to  the  jury,  *  *  *  or  direct  a  verdict 
for  plaintifl.  *  *  *  Where  the  appellate 
court  has  decided  that  the  facts  proved  raised 
a  question  for  the  jury,  it  is  error  for  the  lower 
court  on  a  second  trial  in  which  the  same,  or 
practically  the  same,  facts  are  developed,  to 
*  •  •  direct  a  verdict  •  •  *  on  the  same 
ground  on  which  it  directed  a  verdict  at  the 
first  triaL" 

See,  also,  2  R.  0.  I<.  227,  {  191. 

It  was  clearly  error  for  the  trial  conrt  to 
direct  a  verdict  for  the  defendants. 

[2,  3]  The  defendants  in  error  contend  to 
the  effect  that  a  correct  result  was  reached 
by  the  judgment  below,  or  that  the  trial 
court  would  have  been  warranted  in  sus- 
taining their  motion,  made  at  the  beginning 
of  the  trial,  to  dismiss  the  case  on  the 
ground,  as  stated  in  the  motion,  "that  the 
judgment  was  paid  and  satisfied,"  and  that 
the  defendants,  who  are  sued  as  executors^ 
have  been  discharged  as  executors,  and  the 
estate  of  their  testator  closed  by  the  probate 
court  We  find  no  merit  in  this  contention. 
At  the  time  the  executors  were  discharged. 
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the  liUgation  was  still  pending  In  the  sense 
t}iat  steps  were  being  taken  toward  suing 
out  a  writ  of  error  to  review  the  proceed- 
ings had  npon  the  first  trial.  The  execu- 
tors themselves  afterwards  brought  the  case 
to  the  Court  of  Appeals.  The  mere  fact 
that  the  executors  were  discharged  did  not 
and  does  not  afTect  plaintllTs  right  to  pro- 
ceed with  litigation  pending  and  unsettled 
at  the  time  of  such  discharge.  Smiley  v. 
Cockrell,  92  Mo.  105,  4  S.  W.  443;  18  Cya 
1192.  As  to  the  payment  of  the  Judgment 
for  $1,000,  that  fact  does  not,  under  the  dr- 
comstances  existing  In  this  case,  estop  the 
plaintiff  from  continuing  the  litigation  as  to 
the  ^,000.  It  was  Insisted  by  the  defend- 
ants themselves  In  their  reply  brief  filed  on 
the  former  review  of  this  case  that  plain- 
tiff's rig^t  to  recover  the  (1,000  was  b(ised 
on  a  transaction  separate  and  distinct  from 
that  involved  in  Ills  claim  of  the  remaining 
fS.000  sued  for.  The  Court  of  Appeals 
treated  plaintiff's  entire  daim  as  one  con- 
sisting of  two  separate  Items,  one  of  $1,000, 
and  one  of  $2,000.  It  is  not  admitted  in  the 
pleadings  that  the  settlement  of  the  $1,000 
Judgment  was  an  unconditional  settlement 
of  the  whole  litigation.  Without  detailing 
the  facts  lnv<dved  In  the  contention  now 
betng  considered.  It  la  soffldent  to  say  that 
the  admitted  facts  r^ed  on  do  not  sustain 
such  contention. 

The  judgment  is  reversed,  and  the  cause 
la  remanded,  with  directions  to  the  trial 
ooart  to  enter  judgment  for  plainttS  in  the 
sum  of  $2,000,  with  Interest  thereon  at  8 
per  cent,  per  annum  from  November  9,  1909. 

Beversed  and  remanded. 


OABRI6UES, 
concur. 


C.    3^   and    BAILBX,    J„ 


SMITH  at  al. 


V.   CAMPBELL.    (NO.  9831.) 


(Supreme   Conrt  of  Colorado.    June  7,   1920. 
Behearing  Denied  July  6,  1920.) 

Laadlord  aad  tenant  $=3330(1)— Application  of 
ehattels  on  Indebtedness  to  landlord  left  ten- 
aat  nothing  to  assign. 
Where  a  tenant's  mortgage  to  his  landlord 
covered  beets  grown  under  a  shore  lease  and 
which  were  applied  on  his  indebtedness  to  the 
landlord,  as  evidenced  by  a  bill  of  sale  describ- 
ing the  property  as  all  goods  and  chattels  cov- 
ered by  the  mortgage,  which  in  fact  covered  the 
beets,  the  whole  became  the  property  of  land- 
lord mortgagee,  and  tenant  had  nothing  to  as- 
sign to  a  third  person,  and  not  even  right  to 
receive  from  landlord  amonnt  which  Bhe  had  re- 
ceived from  a  sugar  company  ts  additional  pay- 
ment for  beets  sold  by  her  to  it. 

Department  1. 

Error  to  District  Court,  Adams  County; 
Clarence  J.  Moriey,  Judge. 


Action  by  Sam  Smith  and  N.  Lehrman 
against  Ella  Campbell.  To  review  judgment 
for  defendant,  plaintiffs  bring  error  and  ask 
for  a  supersedeas.     Affirmed. 

Harry  Behm,  of  Brighton,  for  plaintiffs  In 
error. 

J.  Paul  Hill,  of  Brighton,  for  defendant 
in  error. 

BDBKB,  J.  To  review  a  judgment  for 
defendant  In  error,  plaintiffs  in  error  have 
sued  out  this  writ  They  also  ask  the  is- 
suance of  a  supersedeas.  The  case  is  fully 
briefed,  and,  both  sides  so  requesting,  we  will 
determine  it  on  this  application. 

Tlie  record  consists  only  of  complaint  and 
answer,  Judgment  and  assignment  of  errors, 
and  a  stipulation  of  facts. 

For  convenience  we  will  treat  defendant  in 
error,  who  as  to  a  portion  of  the  transaction 
comes  here  as  the  successor  in  interest  of 
her  deceased  husband,  as  the  principal 
throughout.  For  the  same  reason  the  fund 
In  question,  represented  by  a  certain  check 
deposited  In  the  registry  of  the  court,  we  will 
consider  aa  cash. 

Smith  was  indebted  to  Campbell.  He 
leased  ground  from  her  for  the  season  of 
1019,  and  raised  sugar  beets  thereon.  The 
beets  were  contracted  by  Campbell  to  the 
Great  Western  Sugar  Company  at  $10  per 
ton.  Smith's  Indebtedness  to  Campbell  was 
secured  by  chattel  mortgage  which  included 
his  Interest  in  the  sugar  beets.  Under  the 
terms  of  the  lease  the  landlord  took  one- 
third  of  the  .crop,  and  the  tenant  two-tblras. 
During  the  farming  season  Campbell  made 
additional  advances  to  Smith,  and  after  the 
crop  was  marketed  they  had  a  settlement  In 
full,  by  the  terms  of  which  all  the  property 
covered  by  the  mortgage  was  turned  over  to 
Campbell  and  credited  on  Smith's  Indebted- 
ness. This  transfer  was  evidenced  by  a  bill 
of  sale  which  described  the  property  as  "all 
the  goods  and  chattels"  covered  by  the  mort- 
gage. There  still  remained  due  to  Campbell 
from  Smith,  $2,100,  for  whioh  amount  be 
gave  bis  note.  Thereafter  the  Great  Western 
Sugrar  Company  paid  an  additional  sum  equal 
to  $1  per  ton  on  the  beets  grown  under  the 
Campbell  contract  and  covered  by  the  chat- 
tel mortgage.  It  is  this  additional  payment 
of  $602.09,  now  in  the  registry  of  the  court, 
which  is  in  dispute.  Smith,  having  assigned 
his  Interest  to  Lehrman,  now  disclaims. 
Lehrman  claims  two-thirds  of  the  fund  under 
bis  assignment.  Campbell  claims  one-third 
of  the  fund  In  her  own  right,  and  the  other 
two-thirds  to  be  credited  on  the  $2,100  note. 
The  judgment  below  upheld  Campbell's  posi- 
tion. 

Campbell  says  this  money  is  part  of  the 
payment  for  beets.  Lehrman  says  it  Is  a  gift 
from  the  sugar  company.  The  stipulation 
before  us  settles  the  question: 
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"Thereafter  •  •  •  the  Great  Western 
Sagar  Company  •  •  •  paid  the  additional 
mm  of  $1  per  ton  for  beets.  •  •  •  The 
*  *  *  $602.09  herein  tendered  into  court  is 
the  additional  payment  for  beets." 

Smith's  mortgage  to  Campbell  covered 
these  beots.  They  were  applied  on  Smith's 
indebtedness,  as  evidenced  by  the  bill  of  sale. 
The  whole  had  become  the  property  of  Camp- 
bell prior  to  the  pretended  assignment  to 
Lehrman,  and  Smith  had  nothing  to  assign. 
The  Intention  of  the  parties  is  beyond  doubt 
Not  knowing  that  the  full  purchase  price  had 
not  been  paid  by  the  sugar  company,  Smith 
ftiiled  to  obtain,  in  his  settlement  with  Camp- 
bell, the  total  credit  to  which  he  was  enti- 
tled. Campbell  takes  the  entire  1602.09,  but 
must  correct  the  error  In  settlement  by 
crediting  two-thirds  of  this  amount  on  the 
Smith  note. 

The  supersedeas  is  denied,  and  the  Judg- 
ment affirmed. 

GARRIGUES,  a  X,  and  TfiSULBR,  3^  coo- 
ciir« 


(88  Colo.  GO) 

BAOOT  V.  BAGOT.    (No.  9849.) 

(Snpreme  Court  of  Colorado.    July  8,  1920.) 

i.  Appeal  and  arror  <8=>70(i/2)— Order  award- 
ing temporary  alimony  and  suit  money  ap- 
pealable. 
An  action  tor  separate  maintenance,  tem- 
porary alimony,  and  suit  money  is  an  interme- 
diary  proceeding,  and  order  awarding  plaintiff 
relief  therein  is  a  final  order,  and  is  therefore 
appealable. 

2.  Hnsband  and  wife  «=»295— Merits  not  con- 
sidered on  application  for  temporary  alimony. 
In  separate  maintenance  action  on  wife's 
application  for  temporary  alimony  and  suit  mon- 
ey, court  cannot  consider  the  merits  of  the  case. 

8.  Hasband  and  wife  «=>295— Nature  of  tem- 
porary alimony  and  suit  money  stated. 
Temporary  alimony  and  soit  money  are  al- 
lowed wife  Boing  husband  for  separate  main- 
tenance to  pnt  her  on  eqaality  with  him  so  that 
she  may  prosecute  her  action  and  have  means 
of  living  wliile  so  doing. 

4.  Husband  and  wife  ®=>295— Record  In  prior 
action  showing  cruelty  to  husband  does  not 
preclude  wife's  recovery  of  temporary   ali- 
mony and  suit  money. 
Becord  in  previous  action,  showing  husband 
and  Wife  to  have  been  guilty  of  cruelty  toward 
each  other,  does  not  preclude  wife  from  recov- 
ering temporary  alimony  and  suit  money  in  snb- 
Sequent   action  for   separate   maintenance,   on 
theory  that  she  does  not  come  into  court  with 
dean  hands,  since  on  such  application  by  the 
wife  the  court  will  not  consider  the  merits  of 
the  case. 


Error  to  District  Court,  City  and  Count) 
of  Denver;    Clarence  J.  Morley,  Judge. 

Actl<ni  by  Anna  Kathleen  Bagot  against 
William  Sidney  Bagot  Judgment  for  plain- 
tiff, awarding  her  temporary  alimony  and 
suit  money,  and  defendant  brings  error. 
Affirmed. 

Charles  H.  Pierce,  of  Denver,  for  plalntlft 
In  error. 

Henry  D.  May,  of  Denver,  for  defendant 
In  error. 

TELLEB,  J.  This  cause  Is  before  ns  on 
error  to  the  district  court  to  review  a  Judg- 
ment awarding  the  defendant  in  error, 
plaintiff  in  an  action  for  separate  mainte- 
nance, temporary  aUmony  and  suit  money 
pendente  lite. 

[1]  To  a  petition  for  said  allowance  an 
answer  was  filed,  setting  up  the  record  of  a 
cause  in  the  district  court  between  the  same 
parties,  in  which  each  was  adjudged  guilty 
of  cruelty  toward  the  other.  This  record,  it 
la  contended,  constitutes  a  bar  to  the  allow- 
ing of  suit  money  or  temporary  alimony, 
since  it  sbowa,  aa  counsel  says,  that  the 
plaintiff  does  not  come  Into  court  with  clean 
hands,  a  prerequisite  to  a  standing  In  a 
court  of  equity.  The  brief  of  plaintiff  in 
error  contains  numerous  citations  from 
opinions  rendered  In  divorce  actions,  but 
fails  to  notice  the  difference  between  tbs 
tight  to  alimony  generally  and  the  right  to 
temporary  alimony  and  suit  money  pendlns 
the  trial  of  the  cause.  The  distinction  la 
fundamentaL  The  order  or  Judgment  under 
review  was  in  "an  Intermediary  proceeding" 
In  which  the  pleadings  seek  relief  distinct 
from  that  for  which  the  main  suit  was 
brought  It  Is  for  this  reason  held  to  be 
final.  In  such  a  sense  as  makes  it  an  appeal- 
able order.  Daniels  v.  Daniels,  9  Colo.  133, 
10  Pac.  667. 

[2,  t]  Manifestly,  then,  in  determining 
this  question,  the  court  cannot  consld^  the 
merits  of  the  case.  Temporary  alimony  and 
suit  money  are  allowed  a  wife,  who  is  suing 
her  husband,  to  put  her  on  equality  with  him 
BO  that  she  may  prosecute  her  action,  and 
have  means  of  living  while  so  doing. 

In  Daniels  v.  Daniels,  supra,  t^ls  coinrt. 
In  discussing  this  proceeding  said: 

"The  rule  in  all  cases  is  based  upon  the  exist- 
ence of  the  marriage  relation,  the  ability  of  the 
husband,  and  the  destitute  circumstances  of  the 
wife.  If  the  wife  presents  such  a  case  against 
her  husband  as  prima  facie  entitles  her  to  re- 
lief, the  rule  is  that  she  should  be  supplied  with 
ther  necessary  means  to  prosecute  her  suit  on 
an  equal  footing  with  her  husband;  also,  it 
she  be  destitute  of  the  means  of  subsistence, 
and  the  husband  is  possessed  of  means  to  re- 
lieve her  necessities,  it  is  the  duty  of  the 
court  when  called  upon,  to  award  a  reasonable 
allowance  for  this  purpose.  A  proper  showing 
should  be  made  by  the  wife  to  entitle  her  to 
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Her  petition  praying  for  each ;      WiUlam  B.  Kdljr,  of  Greeley,  and  Wortb 

Allen,  of  Chicago,  IlL,  for  plaintiff  in  error. 
James  W.  Gault,  of  Qreeley,  tor  defendant 
In  error. 


■och  an  order. 

temporary  alimony  (hould  be  verified  and  snp 
ported  by  affidsTitg;  bat  the  merits  of  the  orig' 
inal  or  main  controversy  cannot  be  inquired  in' 
to.  The  essential  facta  to  be  established  are, 
aa  before  stated,  the  existing  marriage  rela- 
tion of  the  parties,  the  present  destitation  of 
the  wife,  and  the  financial  ability  of  the  hus- 
band. If  the  wife  ia  in  fact  destitute  of  the 
means  of  support,  it  is  immaterial,  so  far  as 
the  application  for  temporary  alimony  ia  con- 
cerned, what  brought  about  her  destitute  con- 
dition. The  only  question  upon  which  the  hus- 
band can  be  heard  are  hia  own  mecma  and. the 
means  of  the  wife." 

[4]  Were  the  theory  of  plaintiff  in  error 
correct,  the  wife  would  be  called  upon  to 
litigate  the  case  on  its  merits  In  a  proceed- 
ing In  which  she  sought  tb  obtain  from  her 
husband  the  means  to  carry  on  such  litiga- 
tion, and  without  which,  the  hypothesis  Is, 
she  cannot  litigate  at  all.  The  record  es- 
tablishes the  fact  that  the.  plaintiff  in  the 
action  has  no  means,  and  that  the  amount 
allowed  Is  not  excessive  in  view  of  the  ad- 
mitted financial  ability  of  the  defendant 

The  judgment  la  accordingly  affirmed. 

GABRIGUES.  0.  J.,  and  BUKKB,  J,  con- 


(68  Colo.  407) 

BAi.COM  V.  MICHAEU     (No.  9668.) 

(Supreme  Court  of  Colorado.     May  3,  1920. 
Bebearing  Denied  July  6,  1»20.) 

1.  Appeal  and  error  «=393l  (3)— Supreme  Court 
■ust  prosame  flsdiag  la  support  of  Judgment 

The  Supreme  Court  is  bound  by  the  trial 
eoort's  finding  on  conflicttaig  evidence,  which 
it  most  presume,  in  support  of  judpnent  for 
plaintiff,  was  made  in  hia  favor. 

2.  Sales  «=>75— Contract    for    sale    of    seed 
feoans  not  effectual  gnaranty  of  higher  prioe. 

Where  farmer  contracted  to  raise  beans 
for  seedman  at  8  cents  per  pound,  he  could 
not  recover  2  cents  per  pound  more,  on  showing 
SBotfaer  seedhonse  paid  10  cents  a  pound,  be- 
eauae  the  written  proposition  to  contract,  pre- 
sented by  the  seedman's  agent  and  stating  there 
were  no  agreements  other  than  stated  "above," 
bdow  stated  that  prices  as  much  as  any  other 
boose  were  guaranteed;  such  guaranty  having 
been  written  by  the  agent 

Garrigues,  C.  J.,  diasenting. 

Sn  Banc 

Brror  to  District  Court,  Weld  County; 
Oeo^e  H.  Biadfleld,  Judge. 

Action  by  John  M.  Michael  against  W.  D. 
Balcom,  doing  business  as  the  Balcom  Seed 
Company.  To  review  Judgment  for  plaintiff, 
defendant  brings  error.  Reversed,  with  di- 
rections to  modify. 


.  TELLEB,  J.  Defendant  in  error  had  Judg- 
ment in  an  action  against  plaintiff  in  error, 
to  recover  an  alleged  balance  for  seed  beans 
sold  and  delivered  to  the  latter.  That  Judg- 
ment is  now  before  us  on  error.  The  parties 
will  be  designated  as  In  the  trial  court.  It 
appears  that  the  defendant,  a  dealer  in  seeds, 
made  a  contract  with  the  plaintiff,  a  farmer, 
to  raise  for  and  deliver  to  defendant  a  quan- 
tity of  seed  beans.  The  controversy  turns 
upon  the  construction  of  that  contract  One 
Williams,  an  agent  of  the  defendant  called 
upon  plaintiff,  and  presented  to  him  a  print- 
ed proposition,  directed  to  defendant,  specify- 
ing the  manner  in  which  the  seeds  were  to  be 
planted,  cultivated,  threshed,  and  cleaned,  all 
in  detail,  but  with  blanks  for  the  Insertion  of 
the  acreage  and  prioe  to  be  paid,  on  delivery 
of  the  seeds,  at  Greeley.  The  final  paragiaph 
of  the  proposition  was  as  follows: 

TThere  are  no  agreements  or  understandings 
regarding  the  subject-matter  of  this  letter  oth- 
er than  expressed  above." 

The  letter  was  signed  by  plaintiff,  and  be- 
low bis  signature  is  the  acceptance  of  the  de- 
fendant, "By  CoUe  Williams."  Below  that 
is  the  following:  "Guarantee  prices  as  much 
as  any  other  house." 

Plaintiff  was  paid  at  the  rate  stated  In  the 
proposition,  and  then  sued  for  an  additional 
two  cents  per  pound. 

On  the  trial  to  the  court,  it  was  shovm  that 
another  seedbouse  paid  $10  per  hundred 
pounds  for  the  same  kind  of  beans,  and  the 
court  gave  Judgment  for  the  amount  claimed, 
together  with  some  small  items  not  contested. 
No  findings  of  fact  or  of  law  were  made. 

[1]  It  Is  clearly  shown  that  the  agent,  Wil- 
liams, was  not  authorized  to  contract  for 
beans  at  a  price  greater  than  $8  per  hundred. 
Plaintiff's  theory  is  that  defendant  ratified 
the  act  of  his  agent  in  writing  the  memoran- 
dtmi  on  the  letter,  by  not  repudiating  it  De- 
fendant introduced  testimony  showing  re- 
pudiation ;  but,  there  being  a  conflict  of  evi- 
dence on  that  point  we  are  bound  by  the 
court's  finding  on  it  which,  in  sui^ort  of  the 
Judgment  we  must  presume  he  made  in  fa- 
vor of  the  plaintiff. 

The  case  must  therefore  be  determined  on 
a  consideration  of  other  features  of  the  case. 

The  presenting  of  the  letter  to  plaintiff  for 
signature  c(mstltnted,  in  effect  an  offer  by 
defendant  to  contract  for  the  raising  of 
beans  on  the  terms  therein  stated.  When  it 
was  signed  by  plaintiff  and  delivered  to  de- 
fendant's agent  and  acfl^ted  by  him,  it  be- 
came a  bilateral  contract  made  by  parties 
having   full   authority   to  make   it   in   that 
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torm.  The  mcmorandnm  below  the  slgna> 
tures  was,  by  the  final  paragraph  of  the  let- 
ter, expressly  excluded  from  the  contract  To 
treat  It  otherwise  Is  to  contradict  plaintUTs 
written  statement. 

The  memorandum  amoonta  to  an  Independ- 
ent proposition  by  plaintiff  to  defendant  to 
modify  the  contract  Into  which  the  parties 
had  entered.  It  was  for  the  plaintiff  to  show 
that  his  proposition  waa  accepted  by  defend- 
ant, as  It  Is  dear  that  the  agent  had  no  au- 
thority in  the  premises.  Unless  defendant 
consented  to  It  either  by  word,  or  by  some 
act  which  plaintiff  vras  justified  In  consider- 
ing an  acc^tance  of  his  proposlticm,  the  orig- 
inal contract  controls. 

Counsel  urges  that  the  sUence  of  defendant 
must  be  treated  as  a  ratification  of  the  act 
of  his  agent  in  writing  the  memorandum  on 
the  letter.  If,  however,  the  writing  was  a 
proposition  from  the  plaintiff,  silence  on  the 
part  ot  defendant  cannot  be  held  to  make 
the  m«norandum  a  part  of  the  contract  A 
principal  ratifies  the  nnauthorlzed  act  of 
hia  agent ;  but  the  memorandum  was  an  of- 
fer by  the  plaintiff,  and  the  agent  of  defend- 
ant acted  only  as  plaintiff's  amanuensis  in 
writing  it  on  the  document  The  agent  testi- 
fied that  he  told  plaintiff  that  defendant's 
acceptance  of  it  was  necessary  if  it  was  to 
have  any  force. 

This  is  not  denied,  but  is  corroborated  by 
one  of  plaintUTs  witnesses,  his  son-in-law, 
who  testified  that  Williams  said  he  would 
make  the  memorandum,  "so  if  Mr.  Michael 
got  it  though  he  would  get  the  benefit  of  it" 

[I]  On  the  evidence,  as  it  appears  in  writ- 
ing, and  on  testimony  which  is  not  disputed, 
we  are  of  the  opinion  that  there  was  noth- 
ing in  defendant's  action  which  amounts  to 
an  acceptance  of  the  memorandum  proposi- 
tion by  plaintiff.  It  must  therefore  be  held 
that  jriaintiff  had  no  right  to  recover  for  the 
two  cents  per  pound  claimed. 

The  judgment  is  accordingly  revenjed,  with 
directions,  to  modify  the  Judgment  la  accord- 
ance with  the  views  herein  expressed. 

GARRIOUBS,  C.  J.,  dissenting. 


(88  Colo.  664) 
KING  COPPER  CO.  st  al.  v.  DREHER. 
(No.  9842.) 

(Supreme  Ckrart  of  Colorado.    July  6,  1920.) 

CorporatlORS  «5»659— Offieer  sued  by  foreign 
oorporatlOB  can  Invoke  defense  that  oorpora- 
tion  has  not  osmplied  with  statute. 
Officer  of  foreign  corporation,  being  sued  by 
the  corporation,  is  not  estopped  from  invoking 
the  defense  that  the  corporation  has  not  com- 
piled with  Bev.  St  1908,  |  904,  requiring  for- 
eign corporations  to  pay  certain  fee  to  entitle 


them  to  prosecute  or  defend  in  any  suit  in  the. 
state. 

Department  8. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Julian  H.  Moore,  Judge. 

Suit  by  the  King  Copper  Company  and  an- 
other against  W.  F.  Dreher.  Judgment  ot 
dismissal,  and  plaintiffs  bring  error  and  ap- 
ply for  a  supersedeas.  Application  for  su- 
persedeas denied,  and  Judgment  affirmed. 

'  Henry  Howard,  Jr.,  of  Denver,  for  plain- 
tiffs in  error.  ' 

A.  E.  McGIashan.  of  Trinidad,  for  defotd- 
ant  in  error. 

XLLJSS,  J.  This  is  a  suit  in  mandamus 
brought  by  the  King  Copper  Company,  an 
Arizona  corporation,  and  C.  B.  Wel<*,  as  its 
general  manager,  secretary  and  treasurer, 
against  W.  F.  Dreher,  who  is  alleged  to  have 
been  such  officer  of  the  corporation,  and  a 
writ  is  sought  to  c(»upel  the  respondent  to 
deliver  to  the  petitioners,  or  either  of  them, 
certain  books  and  papers. 

The  court  below  eustained  a  motion  of  the 
respondent  for  Judgment  on  the  pleadings, 
and  the  cause  was  dismissed.  The  petition- 
ers liave  sued  out  this  writ  of  error,  and 
have  applied  for  a  supersedeas. 

The  principal  question  presented  by  th* 
record,  and  the  only  one  necessary  to  be  con- 
sidered upon  this  review,  relates  to  the  right 
of  the  petitioners  to  maintain  this  suit  It 
is  admitted  in  the  pleadings  that  the  Kins 
Copper  Company  is  a  foreign  corporation, 
and  has  never  complied  with  the  laws  of 
Colorado,  entitling  it  to  do  business  in  this 
state,  and  that  it  lias  never  paid  the  fees, 
charges,  and  taxes  prescribed  and  provided 
by  the  law  of  the  state  of  Colorado  to  be 
paid  to  the  secretary  of  state.  The  respond- 
ent therefore  contends  that  the  petitioners 
are,  by  section  904,  B.  S.  1908,  barred  from 
prosecuting  this  action. 

Section  904,  R.  S.  1908  (section  1044,  M.  A. 
S.  1912 ;  S.  U  1911,  p.  255)  after  prescribing 
what  fee  shall  be  paid  "to  the  secretary  oC 
state,  for  the  use  of  the  state"  by  every  for- 
eign corporation,  provides,  among  other 
tilings,   that — 

"No  such  corporation  •  •  •  shall  •  •  • 
be  permitted  to  *  *  *  prosecute  or  defend 
in  any  suit  in  this  state  until  the  said  f««  sliall 
have  been  paid." 

The  petitioners  contend  that  this  statute 
cannot  be  invoked  by  the  respondent  for  the 
reason  that  he  is  seed  as  an  officer  or  agent 
of  the  corporation,  and  therefore  estopped 
to  plead  the  statute  as  a  defense.  We  can- 
not sustain  this  contention,  but  must  hcdd 
that  the  statute  is  applicable,  and  bars  the 
petitioners  from  prosecuting  this  suit.  In 
Watson  V.  Empire  Cream  Separator  Co.,  180 
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Pac  685,  It  was  said  that  nntn  a  fordgn 
cotporatlon  Gomplles  with  the  law  "It  has  no 
capacity  to  sne."  In  Western  Electric  Oo. 
T.  Hckett,  51  Colo.  416,  422,  118  Pac.  988,  38 
L.  R.  A.  (N.  8.)  702,  Ann.  Ca*  1913A,  132, 
this  coort  said  that — 

"The  moat  efficient  way  to  compel  obedience 
to  thie  statute  U  to  enforce  it  as  it  reads,  and 
not  amend  it  by  judicial  construction." 

nie  defense  of  noncompliance  with  the 
statute  la  available  to  an  officer  or  agent  of 
a  foreign  corporation,  or  to  a  person  stand- 
ing In  a  relation  of  trust  to  such  corporation. 
In  other  words,  the  defense  may  be  raised  by 
any  defendant  In  Thomas  Mfg.  Co.  t. 
Knapp,  101  Minn.  432,  112  N.  W.  089,  the 
court,  among  other  things,  said: 

"It  is  expressly  provided  that  'no  corpora- 
tion which  shall  fail  to  comply  with  the  pro- 
visions of  this  act  can  maintain  any  salt  or 
action,  •  •  *  in  any  of  the  courts  of  this 
state.'  *  *  *  No  limitations  are  expressed, 
and  no  exceptions  can  be  implied.  The  corpo- 
ration must  comply  with  the  law,  or  the  courts 
ct  the  state  are  closed  to  it.  The  statute  ex- 
presses a  clearly  defined  public  policy." 

And  In  considering  the  right  of  an  agent 
to  rely  upon  the  statute,  the  court  says  that 
tala  rights  and  obligations  are  matters  of 
■ecimdary  lmi>ortance  in  the  face  of  the  stat- 
ute and  that  "the  doctrine  of  e8tom)el  can- 
not be  applied  to  enable  a  person  or  corpora- 
tion to  do  what  Is  forbidden  by  law." 

The  rule  laid  down  by  the  Minnesota  case 
above  dted  was  adopted  by  the  Oonrt  of  dv- 
U  Appeals  in  Texas  in  Bllllngslea  Grain  Co. 
T.  Howell,  205  S.  W.  671.  To  the  same  effect 
la  Boston  Tow  Boat  Co.  v.  Sesnon  Co.,  64 
Wash.  875,  116  Pac  1083. 

Under  the  language  of  onr  statute,  and  the 
anthorltlea  hereinbefore  mentioned,  the  trial 
oonrt  committed  no  error  in  dismissing  the 
salt  The  application  for  a  supersedeas  Is 
denied,  and  the  Judgment  Is  affirmed. 

Affirmed. 

QABSIGUBS,  a  X,  and  BAILEX,  J„  con- 
cnr. 


<6B  CKrio.  «n) 
EMERY  V. 


WARD  tt  al.    (Na.  9537.) 


(Sapreme  Conrt  of  Colorado.     May  3,  1920. 
Behearing  Denied  July  6,  1920.) 

1.  Mortgagsa  «=>I58— Purohasa-Maaay  nert- 
!«(•  takes  precedenoe  over  Judgmsnt. 

A  pnichase-money  mortgage  takes  prece- 
dence over  a  judgment  against  the  mortgagor. 

2.  Mortiagss  «=>I5S  —  Purohasa-monoy  nort- 
gaga  prior  to  Judamsat,  though  of  different 
data  thaa  dsod. 

As    far  as    priority   between   a   pnrchase- 
Bioney  mortgage  and  a  Judgment  are  concerned, 


it  is  Immaterial  that  deed  of  conveyance  and 
mortgage  do  not  bear  the  same  date,  provided 
they  are  parts  of  one  continuous  transaction. 

3.  Mortgages   «s>l58— Purohaae-aioney    mort- 
gage recorded  before  dead  has  priority  over 
antecedant  Judgmsat 
A  purchase-money  mortgage  dated  and  re- 
corded   several   months   before   dste    and   re- 
cording,  respectively,   of  the  deed  of  convey- 
ance, has  priority  over  an  antecedent  judgment 
against  the  mortgagor,  public  records,  so  far 
as  notice  is  concerned,  having  no  bearing  upon 
rights  of  antecedent  claimants. 

Error  to  District  Court;  Moffat  County; 
Jotm  T.  Shumate^  Jndge. 

Suit  by  Lucy  Ward  Emery  against  Thomas 
Ward  and  others.  Prom  a  Judgment  for 
part  of  the  relief  prayed  for,  plaintiff  brings 
error.  Reversed  and  remanded,  with  direc- 
tions. 

A.  M.  Gooding,  of  Steamboat  Springs,  fOr 
plaintiff  in  error. 

W.  B.  WUey,  of  Craig,  for  defendants  in 
error. 

BAILE7,  J.  PUlntiff  below,  plaintiff  In 
error  here,  brought  suit  against  Thomaa 
Ward  on  a  note  for  $250.00,  and  to  foreclose 
a  trust  deed  glvoi  to  secure  its  payment, 
on  certain  land  in  Moffat  County.  The  Pub- 
lic Trustee  and  the  Citizens'  Bank  of  Craig 
were  Joined  as  defendants.  The  bank  claima 
an  interest  in  the  land  based  upon  levy  and 
execution  sale  thereof  under  a  Judgment 
against  Ward.  The  deed  of  trust  was  fore- 
closed, but  the  rlt^t  of  plaintiff  was  made 
subject  to  that  of  the  bank.  That  Judg- 
ment is  now  here  for  review  on  error. 

The  essential  facts  are  that  In  1910  plain-, 
tiff,  Lucy  Ward  Ehnery,  sold  the  land  in  ques- 
tion to  Ward.  She  was  at  that  time  a  resi- 
dent of  Kansas,  and  the  transaction  was 
carried  out  through  one  Templeton.  The  pur- 
chase price  was  agreed  upon  at  $400.00,  of 
which  Ward  paid  $160.00  in  cash  some  time 
In  December, .  1910.  The  balance  was  to  be 
evidenced  by  note,  the  payment  thereof  to  be 
secured  by  a  trust  deed  on  the  land,  which  is 
the  basis  of  the  foreclosure  suit  On  Jan- 
nary  24,  1911,  Templeton,  as  agent  for 
Emery,  prepared  the  note,  the  trust  deed  and 
the  warranty  deed.  The  warranty  deed  was 
sent  for  signature  to  Emery,  but  upon  its  re- 
turn to  Templeton  he  discovered  an  error  in 
the  description,  drew  another  warranty  deed, 
but  bearing  date  of  April  26,  1911,  and  for- 
warded it  to  his  principal  for  execution.  On 
June  15,  1911,  the  warranty  deed  was  de- 
livered to  Ward,  and  the  note  and  trust  deed 
to  Emery.  The  trust  deed  was  recorded  on 
the  17th  of  June,  1911,  but  the  warranty  deed 
was  not  put  on  record  until  August  1,  1911. 

The  Judgment  relied  upon  by  the  bank  was 
secured  against  Ward  in  a  Justice  court,  and 
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on  March  20, 1909,  a  transcript  was  filed  with 
the  Clerk  of  the  District  Oourt,  and  on  the 
sape  day  a  certified  copy  thereof  was  dnly 
lodged  with  the  clerk  and  recorder  of  the 
proper  county.  On  August  14, 19U,  execution 
was  levied  upon  the  land  in  question,  which 
was  sold  thereunder,  and  on  July  19,  1912,  a 
deed  by  the  sheriff  therefor  was  made  to  liie 
bank. 

On  August  24, 1914,  this  acti(»  was  brought 
to  foreclose  the  deed  of  trust.  A  disclaimer 
was  filed  by  the  Public  Trustee  and  the 
bank  failed  to  answer.  Judgment  by  de- 
fault was  entered  against  Ward  on  March 
80,  1916.  The  default  as  to  the  bank  was 
later  set  aside  and  it  answered.  At  the 
trial  the  facts  were  found  to  be  substantially 
as  stated  above. 

The  questlcn  then  is  whether  the  evidence 
shows  that  the  trust  deed  was  given  as  secu- 
rity for  the  balance  of  the  purchase  price. 
Upon  the  whole  record,  and  particularly  from 
the  fact  of  the  simultaneous  delivery  of  the 
warranty  and  trust  deeds,  and  from  oral 
testimony  introduced,  it  is  plainly  apparent 
that  such  Indebtedness  was  for  a  balance  of 
fbe  purchate  price  of  the  land,  and  constitut- 
ed a  v&aAot'B  Hen  thereon.  Indeed,  that 
sndi  is  in  fiict  the  case  is  practically  undis- 
puted. 

[I]  It  is  well  settled  both  on  principle  and 
authority  that  a  purchase  money  mortgage 
takes  precedence  over  a  Judgment  against 
the  mortgagor.  The  role  is  stated  in  27  Cyc. 
1180,  in  the  following  terms: 

"A  mortgage  given  for  the  an  paid  balance  of 
purchase  money  on  the  sale  of  land  cdmulta- 
neooaly  with  the  deed  to  the  same,  and  as  part 
of  the  same  transaction,  takes  precedence  of 
prior  Judgments  and  all  other  existing  and  sub- 
*  sequent  claims  and  liens  of  every  kind  against 
the  mortgagor  to  the  extent  of  the  land  sold, 
thns  outranking  a  mortgage  previously  given  by 
the  same  mortgagor  before  he  took  title  to  the 
preperty  but  expressed  to  cover  after-acquiied 
property." 

In  discussing  the  question  In  Curtis  .v. 
Boot.  20  la  53,  it  was  said: 

"It  is  a  principle  of  law  too  fami]iar  to  Jus- 
tify a  reference  to  the  anthorities,  that  a  mort- 
gage given  for  the  purdiase  money  of  land,  and 
•xecated  at  the  same  time  the  deed  is  executed 
to  the  mortgagor,  takes  precedence  of  a  Judg- 
ment against  the  mortgagor.  The  execution  of 
the  deed  and  of  the  mortgage  being  simulta- 
neous acts,  the  title  to  the  land  does  not  for  a 
single  moment  rest  .in  the  pnrchaser,  bat  merely 
passes  tiirough  bis  hands  and  vests  in  the  mort- 
gagee, without  stopping  at  all  In  the  purchaser, 
■ad  during  this  instentaneous  passage  the  jndg- 
Ilen  cannot  attach  to  the  title,    ^is  is 


the  reason  assigned  by  the  books  why  tiu  mort- 
gage  takes  precedence  of  the  Judgment,  rather 

than  any  supposed  equity  which  tiie  \endoe 
might  be  supposed  to  liave  for  the  purchase 
money." 

r 

[2]  It  is  argued,  however,  that  the  war« 
ranty  deed  and  the  trust  deed  bear  different 
dates,  that  the  trust  deed  was  recorded  first, 
and  therefore  there  is  nothing  of  record  to 
put  the  bank  upon  notice  that  the  two  papers 
were  parts  of  the  same  transaction.  As  to 
the  first  contention,  that  the  deeds  bear  dif- 
ferent dates,  the  general  rule  is  as  stated  in 
19  B.  G.  L.  416,  as  follows: 

"It  Is  a  general  rale,  to  whidi  there  is  little 

dissent,  that  a  mortgage  on  land  executed  by  the 
purchaser  of  the  land  contemporaneously  with 
the  acquirement  of  the  legal  title  thereto,  or 
afterwards,  but  as  a  part  of  the  same  transao 
tion,  is  a  purchase  money  mortgage,  and  enti- 
tled to  preference  as  such  over  all  other  claims 
or  liens  arising  through  the  mortgagor  though 
they  are  prior  in  point  of  time;  and  this  la 
true  without  reference  to  whether  the  Mortgage 
was  executed  to  the  vendor  or  to  a  third  person. 
The  reason  for  the  rule  most  frequently  given 
is  that  the  execution  of  the  deed  and  of  the 
mortgage  being  simultaneous  acts,  the  title  to 
the  land  does  not  for  a  single  moment  rest  In 
the  purchaser,  but  merely  passes  through  his 
hands,  and  without  stopping,  vests  in  the  mort- 
gagee, and  during  such  Instantaneous  passage 
no  hen  of  any  character  can  attach  to  the  title. 
The  deed  and  mortgage  need  not  be  executed  at 
the  same  time,  nor  even  on  the  same  day,  to 
make  them  contemporaneous,  provided  they  are 
parts  of  one  continuous  transaction,  and  so  in- 
tended to  be,  so  that  the  two  instruments  should 
be  given  contemporaneous  operation  hi  order  to 
promote  the  intent  of  the  parties." 

(3}  The  argument  that  the  bank  la  entitled 
to  rely  upon  the  record  as  to  title,  and  the 
Incumbrances  on  the  land,  has  no  force  be- 
cause its  Judgment  against  Ward  was  secur- 
ed long  prior  to  the  time  when  the  latter 
took  title.  The  bank  parted  with  nothing  up- 
on the  strength  of  what  was  upon  the  record 
as  to  the  title.  What  rights  it  had  it  still 
has.  It  is  firmly  established  that  public 
records  so  far  as  notice  be  concerned  have  no 
bearing  upon  rights  of  antecedent  claimants. 

The  Judgment  of  the  trial  court  is  reversed 
and  the  cause  remanded  with  dlrectlims  to 
enter  Judgment  for  the  plalatUf  maklag  her 
lien  upon  the  land  paramount  to  any  right 
of  the  bank  therein. 

Judgment  reversed  and  cause  remanded 
with  dlrectlona. 

OARBIOUBS,    a    J«    and    AIAiEN,    J., 

concur. 
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MACK  V.  TOWN  OF  CRAIQ.     (No.  9491.) 

(Supreme  Court  of  Colorado.     May  S,  1920. 
Rebeariog  Denied  Jaly  6,  1920.) 

1.  Eminent  damaln  «s>9— Power  to  oonttroot 
does  not  give  power  to  oondomn. 

The  power  given  a  munidpalitj  to  con- 
itmct  an  improvement  does  not  carry  with  it 
the  po^er  to  c(«kdemn  private  property  to 
that  end. 

2.  Eminent  domain  «s>7— No  power  to  oob< 
dema  property  ootaido  limits. 

A  mtmidpality  has  no  power  to  condemn 
property  outside  dty  limita,  unless  the  power 
has  been  specificaUy  given. 

S.  EmtaMt  domain  «=99— No  Implied  powmr  to 
eondcmn  property  outside  eity  limit*  tor  ontit 
let  to  sewer. 
Rev.  St.  1908,  ({  5SS9,  5361,  6625,  relative 
to  public  improvements  does  not  impliedly  give 
the  power  to  condemn  land  outside  dty  limito 
tor  outlet  tor  sewage,  in  view  of  express  pro- 
visions of  acts  giving  that  power  in  spedfied 
cases,  as  Legislature  In  such  case  is  presumed 
to  have  withheld  the  power. 

4.  Mnnlcipal  corporations  €=3838— No  Inherent 
power   to   pollute   stream    by    discharge    of 
sewage. 
In  view  of  Rev.  St  1906,  {  1817,  maUng  it 
an  ofFenEe  for  an  individual  to  pollute  a  stream, 
a  munidpality  has  no  Inherent  power  to  dis- 
charge its   sewage  into  public  waters  of  the 
state,  and  the  power  given  it  to  construct  a 
sewer  would  not  give  it  that  right. 

8.  Eminent  domain  <s=32(IO),  46— Pollution  of 
stream  taking  of  waters. 

Neither  the  public  waters  nor  the  beds  or 
channels  of  public  streams  can  be  token  under 
eminent  domain,  and  pollution  of  a  stream  is 
in  effect  such  taldng. 

Garrignes,  O.  3.,  dissenting. 

Eb  Banc 

Error  to  District  Court,  Moffat  County; 
Jotm  T.  Shumate.  Judge. 

CMidemnation  proceeding  by  The  Town  of 
Craig  against  Jobn  Mack.  From  a  Judgment 
of  condemnation,  defendant  brings  error.  Re- 
versed and  remanded,  with  directions  to  dis- 
miss. 

A.  M.  Gooding,  of  Steamboat  Sidings,  and 
George  A.  Pnghe,  of  Oraig,  for  plaintiff  la 
cffror. 

W.  B.  Wiley,  of  Oralg,  for  defendant  in 
trtcx. 

BAIIiDY,  X  Plaintiff  in  error,  brings  tbe 
cause  here  to  review  a  Judgment  of  the  Dis- 
trict Court  of  Moffat  County  whereby  certain 
of  his  land  was  awarded  tbe  town  of  Craig 
to  condemnation  proceedings,  as  an  outlet 
for  its  sewage  into  the  Yampa  or  Bear  river. 
It  was  and  is  the  purpose  of  the  town  to 
empty  Its  raw  and  unpurifled  sewage  Into 
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that  stream,  at  a  point  bounded  on  both  sides 
by  lands  of  the  plaintiff,  and  to  carry  it  for 
a  distance  of  about  a  mile  through  bis  prop- 
erty, which  he  uses  mainly  for  dairy  busi- 
ness. Numerous  errors  have  been  assigned, 
but  for  the  purposes  of  this  decision  it  will 
be  necessary  to  consider  only  such  as  go, 
first,  to  the  question  of  the  authority  of  the 
town  to  condemn  and  take  land  beyond  Its 
corporate  limits,  and,  second,  as  to  its  right 
to  pollute  a  public  stream  by  emptying  raw 
sewage  therein. 

[1-S}  The  town  relies  upon  section  6B25, 
R.  S.  1908,  in  which  the  right  is  given  to 
towns  and  incorporated  cities  to  keep  in  re- 
pair sewers,  culverts,  drains  and  the  like, 
and  also  power  of  eminent  domain.  There 
appears  to  be  nothing,  however,  either  In 
that  section  or  in  section  5359,  R.  S.  1908, 
which  empowers  cities  and  towns  to  assess 
the  costs  of  such  improvements  to  Its  Inhab- 
itants, or  la  section  6361,  which  specifies 
what  class  of  improvements  can  be  made, 
that  either  directly  or  by  fair  intendmeat 
authorizes  such  munidpalities  to  exercise 
the  power  of  eminent  domain  beyond  their 
corporate  Ilmlte.  It  is  well  settled  that  the 
power  to  construct  such  Improvements  does 
not  carry  with  it  the  right  to  condemn  pri- 
vate property  to  that  end. 

In  Lewis  on  Eminent  Domain,  section  371 
(3d  Ed.),  It  is  said: 

"The  authority  to  condemn  mast  be  expressly 
given  dr  necessarily  implied.  The  exercise  of 
the  power  being  against  common  right,  it  can- 
not be  implied  or  inferred  from  vague  or  doubt- 
ful language,  but  must  be  given  in  express 
terms  or  by  necessary  implication.  When  the 
right  to  exercise  the  power  can  only  be  made 
out  by  argument  and  inference,  it  does  not  ex- 
ist.  "There  must  be  no  effort  to  prove  the 
existence  of  such  high  corporate  right,  else  it 
is  in  doubt;  and  if  so,  the  State  has  not  grant- 
ed it.'  If  the  act  is  silent  ^n  the  subject,  and 
the  powers  given  by  it  can  be  exerdsed  with- 
out resort  to  condemnation,  it  is  presumed 
that  the  legislature  intended  that  the  neces- 
sary property  should  be  acquired  by  contract. 
*  *  *  As  a  rule,  a  munidpal  corporation  can- 
not condemn  property  beyond  its  limito,  unless 
authority  to  do  so  is  expressly  given." 

Upon  the  proposition  that  a  municipality 
has  no  power  to  condemn  property  outside  its 
corporate  limits,  unless  authority  so  to  do  is 
specifically  given,  as  stated  above,  28  Cyc.  at 
page  605,  has  this  to  say: 

"As  a  rule  a  munidpal  corporation  has  no 
power  to  purchase  and  hold  land  for  a  park, 
highway,  or  other  munidpal  purpose  beyond 
its  territorial  limits,  unless  tbe  power  has  been 
spedflcally  conferred  upon  it  by  the  legisla- 
ture; and  such  power  is  not  conferred  by  a 
general  grant  of  power  to  purchase,  hold  and 
convey  sudi  property,  real  or  personal,  as  may 
be  necessary  for  its  public  uses  and  purposes. 
The    legislature,    however,    may    confer    such 
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power,  either  in  express  terms  or  by  necesBarjr 
Implication,  and  there  are  cases  in  which,  with- 
out any  xpecial  grant  of  such  power,  it  has 
been  implied  as  necessary  in  order  to  carry 
oat  {towers  granted." 

So  far  as  we  are  able  to  ascertain  this 
general  rule  has  been  followed  and  approved 
with  practical  unanimity.  In  Warner  v.  Gun- 
nison, 2  Colo.  App.  that  court  expressed  its 
view  of  the  rule  at  page  432,  31  Pac.  238,  in 
the  following  language: 

"The  jurisdiction  of  municipal  authorities  is 
usually  limited  to  the  territory  occupied  by  the 
corporation.  For  this  reason  proceedings  in 
condemnation  cannot  ordinarily  be  instituted  as 
to  property  outside  the  corporate  limits." 

Ah90  in  Healy  y.  aty  of  Delta,  58  Cola 
124,  at  page  125,  147  Paa  at  page  662,  in 
discussing  the  right  of  a  municipality  to 
condemn  the  bed  of  a  public  stream  for 
sewer  purposes.  It  is  said: 

'  "It  is  assigned  as  error  that  the  court  was 
without  jurisdiction  to  enter  the  judgment 
which  in  effect  condemns  the  waters  of  the  riv- 
er, and  makes  it  a  part  of  the  sewer  system. 
This  is  the  only  question  necessary  to  be  con- 
sidered. Municipal  corporations  can  ezerdse 
the  right  of  eminent  domain  only  to  the  ex- 
tent to  which  power  has  been  conferred  upon 
them  by  statute. 

"  'Not  only  must  the  authority  to  municipal 
corporations,  or  other  legislative  agents,  to 
take  private  property,  be  expressly  conferred, 
and  the  use  for  which  it  is  to  be  taken  specified, 
but  the  power,  with  all  its  constitutional  limita- 
tions  and  directions  for  its  exercise,  must  be 
strictly  pursued.'  Dillon,  Mun.  Corps.  (5th 
Bd.  S  1040.  See,  also,  Lewis  on  Kminent  Do- 
main, S  240;  Allen  v.  Jones,  47  Ind.  438." 

Thus  from  our  own  decisions  it  appears 
clear  that,  unless  expressly  empowered  "bj 
statute,  the  tovm-of  Craig  has  no  authority 
to  condemn  land  outside  its  corporate  limits 
for  sewer  purposes.-  The  bare  right  of  the 
town  to  construct  and  maintain  sewers  can 
not  be  held  to  Include  the  right  to  condonn 
property  beyond  its  corporate  limits  in  «»- 
nectlon  therewith.  15  Cyc.  569;  Biley  T. 
Kocheeter,  9  N.  Y.  64;  FarweU  v.  SeatUe, 
43  Wash.  141,  86  Pac.  217,  10  Ann.  Cas.  130; 
Wise  V.  Yazoo  City,  96  Miss.  607,  51  South. 
458,  26  U  B.  A.  (N.  S.)  1130,  Ann.  Gas.  1912B, 
377;  Currlar  t.  Bailroad  Co.,  U  Ohio  St 
228;  Lewis  on  Eminent  Domain,  {  240; 
Minnesota  C.  ft  P.  Co.  v.  Koochiching  Co., 
97  Minn.  429,  107  N.  W.  405,  5  L.  B.  A. 
(N.  S.)  638,  7  Ann.  Cas.  1182. 

It  is  not  disputed  that  the  statute  confers 
no  direct  or  specific  power  upon  municipali- 
ties to  go  beyond  their  corporate  limits  to 
condemn  property  for  sewer  purposes,  but 
it  is  earnestly  contended,  however,  that  such 
power  is  given  by  necessary  implication.  A 
careful  reading  of  the  sections  relied  up(»i 


disdoses  no  evidoice  of  any  euA  legislative 
Intent  Since,  under  the  authorities  It  la 
evident  that  the  giving  of  the  right  to  con- 
struct sewers  does  not  also  grant  authority 
to  subject  outside  lands  to  the  operation  of 
eminent  domain,  such  power  is  not  implied 
because  there  is  nothing  in  our  statutes  to 
even  indicate,  much  less  imply,  such  pur- 
pose. In  reaching  the  conclusion  that  au- 
thority to  condemn  outside  lands  for  sewer 
purposes  does  not  exist  in  towns  and  incorpo- 
rated cities,  and  that  it  was  not  the  legis- 
lative intent  to  confer  such  power,  we  find 
strong  BUi>port  In  the  fact  that  the  statutes 
do  expressly  confer  power  upon  sudh  entitles 
to  condemn  land  outside  their  corporate  lim- 
its for  the  purpose  of  securing  a  water  sup- 
ply. Section  6815,  B.  S.  1908.  And  also 
from  the  fact  that  by  the  provisions  of  the 
Charter  of  the  City  and  County  of  Denver 
the  legislature  has  expressly  conferred  pow- 
er upon  that  particular  municipality  to  con- 
demn lands  outside  its  limits  in  connection 
with  the  construction  of  sewers.  By  specif- 
ically thus  granting  extra-territorial  powers 
of  condemnation  the  legislature  must  be  con- 
clusively presumed  to  have  elsewhere  inten- 
tionally withheld  such  power,  and  the  ar- 
gument that  it  exists  by  implication  is,  under 
such  circumstances,  not  tenable,  as  there  Is 
no  warrant  of  law  for  such  conclusion. 

[4]  In  consideration  of  the  question  as  to 
whether  municipalities  have  a  right  to  pol- 
lute state  public  streams  it  is  to  be  noted 
that  section  1817,  B.  S.  1908,  expressly  makes 
the  pollution  of  such  public  waters  by  dis- 
charging sewage  or  any  other  obnoxious  sub- 
stance therein  a  criminal  offense.  There  is 
nothing  Inherent  in  a  municipality  which 
gives  it  any  greater  right  so  to  do  than  that 
which   a   natural  person   has. 

Section  65  of  Lewis  on  £}mlnent  Domain 
declares  that: 

"No  case  appears  to  have  arisen  in  which 
the  pollution  of  a  stream  has  been  accomplished 
for  a  public  purpose  in  the  exercise  of  the  em- 
inent domain  power." 

In  Miulng  Co.  t.  Mining  Co.,  9  Colo.  App. 
407,  at  page  418,  48  Pac.  828,  at  page  832,  it 
was  said: 

"We  live  in  a  region  not  blessed  with  rains, 
and  where  all  our  industries,  whether  agricul- 
tural, manufacturing,  or  mining,  are  dependent 
absolutely  on  the  waters  of  our  streams,  as  to 
those  purposes  for  which  water  is  a  necessity. 
It  is  therefore  quite  consonant  with  the  ap- 
parent purposes,  and  declared  will  of  the  peo- 
ple, to  subject  the  rights  of  the  appropriators 
of  the  RubUc  waters  of  the  state  to  such  limi- 
tations as  shall  tend  not  only  to  conserve  the 
property  interests  which  the  appropriators  may 
acquire,  but  to  preserve  the  remaining  unap- 
propriated waters  in  their  original  condition  for 
the  use  and  benefit  of  late  comers,  who  by  their 
labors  and  industry  may  further  develop  our 
interests  and  resources." 
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And  In  Humphreys  Co.  ▼.  Frank,  46  Colo. 
524,  at  page  531,  105  Pac.  1093,  at  page 
1006,  this  court  said: 

"The  fact  that  defendant  in  operatinK  the  mill 
niea  waters  which  are  not  a  part  of  the  natural 
Bow  of  a  stream  does  not  give  it  the  absolute 
richt  to  discharge  into  that  stream  the  waste 
water  mixed  with  hartful  slimes,  or  absolve  it 
from  liability  for  resulting  injuries  to  third 
persons  who  have  lawfully  acquired  prior  rights 
to  use  the  waters  thereof,  for  any  beneficial 
purpose." 

In  WIncbell  t.  City  of  Wankesha,  110  Wis. 
101,  86  N.  W.  668,  84  Am.  St.  Bep.  902, 
which  was  an  injunction  snit  to  restrain 
the  City  of  Waukesha  from  emptying  its 
sewage  Into  the  Fox  river,  the  court  says: 

"The  right  of  the  riparian  owner  to  the  nat- 
ural flow  of  water  substantially  unimpaired  in 
volume  and  purity  is  one  of  great  value,  and 
which  the  law  nowhere  has  more  persistently 
recognized  and  jealously  protected  than  In 
Wisconsin.  Not  alone  the  strictly  private  right, 
but  important  public  interests,  would  be  seri- 
ously jeopardized  by  permiacuous  pollution  of 
oar  streams  and  lakes.  Considerations  of 
aesthetic  attractiveness  •  •  •  are  involved. 
Amid  this  conflict  of  important  rights,  we  Can- 
not  believe  that  the  legislature  concealed,  in 
words  merely  authorising  municipalities  to 
raise  and  expend  money  for  the  construction 
of  sewers,  a  declaration  of  policy  that  each 
monicipality  might,  in  its  discretion,  without 
liability  to  individuals,  take  practical  possession 
of  the  nearest  stream  «  •  •  for  the  trans- 
portation of  its  sewage  in  crude  and  deleterious 
condition." 

That  conrt  in  the  above  case  also  announc- 
ed the  role  that  legislative  authority  to 
merely  construct  a  sewer  carried  with  It  no 
implication  of  a  right  to  create  a  nuisance 
by  the  discharge  of  raw  sewage  into  a 
stream,  and  that  a  dty  had  no  greater  right 
in  this  respect  than  the  indlvldnal. 

Plainly  the  town  of  Craig  by  Its  acta  is 
not  only  injuring  a  valuable  property  right 
ot  defendant,  but  is  guilty  of  an  invasion  of 
the  sovereign  rights  of  the  state^  and  Is, 
under  pretense  of  necessity,  doing  that  which, 
if  done  by  an  individual,  he  would  be  punish- 
ed criminally.  Cities  and  towns,  in  the  ab- 
sence of  direct  legislative  permission  to  that 
end,  have  no  right  to  befoul  and  contaminate 
onr  public  streams  by  discharging  raw  and 
nnporified  sewage  tbere^  Indeed,  it  is 
highly  questionable,  whether,  in  view  of  Ar- 
ticle XVI  of  section  6  of  our  Constitution, 
any  such  legislative  permission  could  be 
lawfully  given. 

[i]  It  Is  the  law  of  this  Jurisdiction  that 
neltiier  the  public  waters,  nor  the  beds  or 
channels  of  public  streams,  can  be  condemned 
and  takoi  under  eminent  domain.  Healy  v. 
Delta,  supra.  It  is  contended  that  no  such 
attempt  Is  here  being  made.  However,  it  Is 
to  be  noted  that  the  authorities  hold  that  a 


pollution  of  a  public  stream  is  In  efFect  such 
taking.  15  Cyc.  660,  and  Lewis  on  Eminent 
Domain,  §  84.  It  Is  manifest  that  no  one 
should  be  permitted  thus  to  indirectly  ac- 
complish that  which  can  not  be  legally  done 
by  virtue  of  eminent  domain  proceedings. 
The  situation  is  one  preeminently  for  legis- 
lative consideration. 

The  Judgment  of  the  trial  court  Is  reversed, 
and  the  cause  remanded,  with  directicms  to 
dismiss  it. 

QABBIOUBS,  a  J.,  dissents. 


(68  Colo.  400) 
McPHAIL  V.   SEERIE   BROS.   CONST.   CO. 
at  al.     (No.  9620.) 

(Supreme   Court  of  Colorado.     May  3,  1920. 
Behearing  Denied  July  6,  1920.) 

Municipal  oorporatloaa  «=9809(2)  —  Baildlag 
oontraotor  fencing  as  required  not  liable  for 
injuries  to  bisyole  rider  In  excavation  apaned 
by  another. 
Contractor  to  erect  a  building,  who,  in  com- 
pliance  with   ordinance,   erected  a  tight-board 
fence  on  the  streets  where  the  building  was 
under  Construction,  was  not  liable  for  injuries 
to  a  bicycle  rider  who  fell  into  an  excavation 
made   by   a   telegraph   company   located   near 
where  the  street  was  partially  obstructed  by 
the  fence. 

Department  8. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Charles  C.  Butier,  Judga 

Action  by  Duncan  McPhall  against  the 
Seerie  Brothers  Construction  Company  and 
others.  To  review  judgment  for  the  named 
defendant,  plaintiff  brings  error.     Affirmed. 

Duncan  McPhail,  of  Denver,  In  pro.  per. 
Bartels  &  Blood,  of  Denver,  for  defendant 
in  error,  Seerie  Broa  Const  Co. 

ALLBN,  3.  This  is  an  action  for  damages 
for  personal  injuries.  A  Judgment  on  the 
pleadings  was  rendered  in  fiivor  of  the  Seerie 
Brothers  Construction  Company,  one  of  the 
defendants.  To  review  such  judgment,  plain- 
US  brings  error. 

In  our  opinion  the  facts  admitted  in  the 
pleadings  are  sufficient  to  warrant  the  Judg- 
ment of  the  trial  court  The  above-named 
defendant  at  the  time  of  the  Injuries  com- 
plained of,  was  engaged  In  the  construction 
of  a  building  on  Seventeenth  and  Champa 
streets,  in  the  city  of  Denver,  and,  in  com- 
pliance with  an  ordinance,  erected  and  main- 
tained a  tight-board  fence  upon  such  streets, 
along  the  building  under  construction.  No 
facts  are  alleged  in  the  complaint  showing 
that  the  fence  was  maintained  for  an  unrea- 
sonable length  of  time,  or  that  it  was  not 
properly  situated;   but  the  contrary  appears 
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from  the  admitted  facta.  It  appears  to  be 
conceded  that  the  defendant,  under  the  dr- 
cnmstaiices,  had  the  right  to  oonstmct  and 
maintain  the  fence.  The  plaintiff  was  In- 
jured while  riding  a  bicycle  on  Seventeenth 
street  and  falling  Into  an  excayatloD  located 
aear  the  place  where  the  street  was  partially 
obstructed  by  the  fence.  The  excavation  had 
been  made  by  the  Western  Union  Telegraph 
Company.  We  fall  to  find  any  material  Is- 
sues framed  by  the  pleadings  which,  If  found 
for  the  plaintiff,  would  raider  the  construc- 
tion company  liable. 
The  Judgment  is  affirmed. 

OABBIGUBS,    n,    J^    ua    BAILKT,    J., 
concur. 


(68  Colo.  647) 

JOHNSON  V.  RYCRAFT.    (No.  9729.) 
(Supreme  Court  of  (Colorado.    July  6,  1920.) 

1.  Jadgmeat  ^=>335(l)— Laavo  of  oonrt  whaa 
■eoessary  to  fllo  bill  af  review. 

It  is  not  necessary  to  obtain  leave  of  court 
to  file  a  bill  of  review  to  correct  an  cEror  of 
law  apparent  on  the  face  of  the  record ;  but 
snch  leave  U  necessary  when  the  bill  Is  found- 
ed on  new  matter,  or  newly  discovered  evidence, 
or  where  brought  for  error  of  law,  and  is  also 
based  on  newly  discovered  matter. 

2.  Jndgmont  «s»335(2)— Error  thowa  by  reo- 
erds  Is  offlca  of  oounty  traasarar  aot  arror 
apparent  of  raeord. 

Error,  alleged  in  bill  of  review  to  be  ehown 
by  "the  records  in  the  office  of  the  treasnrer," 
or,  in  other  words,  by  evidence,  was  not  error 
apparent  of  record,  so  that  the  bill  could  be 
filed  -.nthont  leave  of  court;  evidence  being 
no  part  of  the  record. 

3.  Judgment  <s=>335(2)— Bill  of  review  eaaaot 
ba  basad  oa  errors  of  faet 

A  bin  of  review  cannot  be  based  on  errors 
of  fact,  nor  for  errors  resulting  from  a  wrong 
conclusion  from  the  evidence. 

4.  Judgment  <S=»335(I)— Bill  af  review  baaed 
partly  on  nowly  discovered  evldenoa  reqairing 
leave  of  court. 

A  bill  of  review,  containing  an  allegation, 
in  effect,  that  by  search  and  inquiry  of  the 
records  in  the  office  of  the  said  county  treasur- 
er the  evidence,  showing  that  the  decree  was 
erroneous,  was  discovered  and  that  it  was  dis- 
covered after  the  rendition  of  the  decree,  was 
based,  in  part  at  least,  on  newly  discovered  evi- 
dence, and  could  not  be  filed  without  leave  of 
court 

Error  to  District  Court,  City  and  County 
of  Denver;  Charles  C.  Butler,  Judge. 

Action  by  Mary  Johnson  against  Joseph  B. 
RycrafL  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 


J.  C.  Murray,  GL  A.  Roberts,  and  Leslie  M. 
Boberts,  all  of  Denver,  for  plaintiff  in  error. 

H.  Lt,  Shattnck,  of  Denver,  for  defendant 
in  error. 

AIiLBN,  J.  Thia  Is  a  salt  wberein  relief 
is  prayed  for  by  a  bill  of  review.  It  was 
sought.  In  the  court  below,  by  this  action,  to 
reverse  the  decree  in  each  of  two  certain 
cases  in  which  the  plaintiff  in  the  instant 
case  was  the  defendant  and  (he  defendant 
here  was  the  plaintiff.  The  bill,  as  first  filed, 
appeared  to  be  based,  at  least  In  part,  on 
newly  discovered  evidence,  and  on  motion  of 
the  defendant  was  stricken  from  the  files  up- 
on the  ground  that  it  was  filed  without  leave 
of  court  Thereafter  the  plaintiff  moved  to 
amend  and  to  reinstate  the  bill,  as  amended. 
This  motion  was  denied  by  the  court  The 
plaintiff  complains  of  this  ruling,  and  to  have 
the  same  reviewed  has  sued  out  this  writ 
of  error. 

[1]  The  record  does  not  show  that  leave  of 
court  for  filing  the  bni  had  either  been  re- 
quested or  obtained.  It  la  not  necessary  to 
obtain  leave  of  the  court  to  file  a  bill  of  re- 
view to  correct  an  error  of  law  apparent  on 
the  face  of  the  record;  but  audi  leave  Is 
necessary  when  the  bill  is  founded  on  new 
matter,  or  newly  discovered  evidence.  16 
Cyc.  S23.  Though  a  bill  Is  brou^t  for  error 
of  law  It  cannot  be  filed  without  leave  If  the 
application  is  also  based  on  newly  discovered 
matter.  4  Standard  E^c.  of  Proc.  420; 
Bicker  v.  Powell,  100  U.  S.  104,  26  I*.  Ed.  527. 

It  is  not  disputed  that  If  the  bill  la  other 
than  one  based  solely  on  errors  apparent, 
leave  of  court  should  have  been  first  obtain- 
ed, and  that  the  striking  of  the  bill,  or  tiie 
refusal  to  reinstate  same  after  amendment, 
was  not  error.  The  plaintiff  contends,  how- 
ever, that  the  bill  as  amended,  or  If  amended 
as  proposed,  is  one  "based  entirely  npon 
error  apparent  upon  the  face  of  such  Judg- 
ments and  decrees,"  which  are  sought  to  be 
reversed  in  this  suit  The  validity  of  this 
contention  Is  the  only  matter  necessary  to  be 
now  considered. 

The  plaintifTs  bill  of  review,  considered 
with  or  without  the  proposed  amendment, 
shows  that  In  the  former  trials  or  proceed- 
ings, and  in  the  decrees  In  question,  the  court 
adjudged  a  certain  tax  deed  to  be  void,  and 
that  the  decrees  in  this  respect  were  based 
on  the  finding  that: 

"The  publisher  of  the  newspaper  in  which  the 
list  of  property  and  notice  of  sale  for  delinquent 
taxes  for  the  year  1906  was  published  failed 
to  transmit  to  the  connty  treasnrer  within  14 
days  after  the  said  notice  was  published  a  suf- 
ficient affidavit  of  said  publication  and  because 
the  amount  for  which  the  premises  were  sold, 
at  the  sale  of  November  of  the  year  A.  D.  1906 
included  the  amount  of  the  publisher's  fee  for 
said  publication." 
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It  ia  alleged  In  the  bill  tbat  the  pnbUsher 
did  In  fact  transmit  a  proper  affidavit  to  the 
eonnty  treasurer  wltliln  14  days  after  the 
last  publication,  as  required  by  section  S709, 
R.  S.  1908  (section  6422,  M.  A.  S.  1912).  In 
other  words,  it  is  claimed  in  the  bill  that 
the  court  committed  an  error  in  its  finding, 
above  mentioned,  and  that  had  it  not  been  for 
gadi  finding  the  tax  deed  would  not  have 
been  held  void. 

Other  allegations  of  the  Mil  are  to  the  ef- 
fect that  the  error  complained  of  may  b« 
shown  "by  the  records  in  the  <^ce  of  the 
treasurer,"  which  would  prove,  it  is  claimed, 
that  the  court  was  mistaken  in  its  finding 
of  fact  concerning  the  transmission  to  the 
county  treasurer  of  the  publisher's  affidavit. 

[2]  It  appears  from  the  allegations  of  the 
Un,  above  referred  to,  tbat  the  alleged  error 
complained  of,  assuming  that  it  is  an  error 
of  law,  would  be  showi;i  and  made  to  appear, 
not  by  the  pleadings  and  the  decree,  but  l>y 
"the  records  in  the  office  of  the  treasurer," 
or,  in  other  words,  by  evidence.  It  is  there- 
fore not  an  error  apparent  on  the  face  of 
the  record.  In  4  Standard  Bne.  Proc.  436, 
439,  it  is  said: 

"^le  error  of  law  mnst  appear  vpon  the  rec- 
ord itself,  which  consists,  for  this  purpose,  only 
of  the  pleadings  and  the  decree  passed  in  the 
eanae.  •  •  •  The  evidence  is  no  part  of  the 
record." 

IS]  The  error  complained  of  is  really  an 
error  of  fact  A  blU  cannot  be  based  on 
errors  of  fact,  nor  for  errors  resulting  from  a 
wrong  conclusioit  from  the  evldoice.  16  Cyc. 
627,  628.  In  10  B.  O.  ,L.  671.  i  S60,  it  ia 
stated  in  the  text: 

"On  a  bin  of  review  for  error  apparent,  the 
eonit  will  not  consider  any  error  resulting  from 
■n  erroneous  inference  of  fact  or  condnsion 
from  the  evidence.  The  only  qneations  open 
for  examination  in  sndi  a  case  are  such  ques- 
tions of  law  aa  arise  on  the  pleadings,  proceed- 
ings, and  decree  ezcloaive  of  the  evidence." 

See,  also^  16  Cyc.  528,  529. 

Under  the  authorities  above  dted,  the  error 
eomplalned  of  in  the  bill  is  not  such  an  error 
as  is  reviewable  as  an  error  apparent  of  rec- 
ord. The  plaintiff  was  not  therefore  prej- 
udiced by  the  court's  sustaining  the  motion 
to  strilce. 

[4]  Futhermore,  the  bill  contains  matter 
which  makes  it  one  based,  in  part  at  least,  on 
newly  discovered  evidence,  since  it  is  alleged, 
in  effect,  that  by  "search  and  inquiry  of  the 
records  In  the  ofBee  of  the  said  county  treas- 
urer" the  evidence,  showing  that  the  decrees 
were  erroneous,  was  discovered,  and  that  it 
wms  discovered  after  the  rendition  of  the 
dbereee.  The  plaintiff's  contention  that  it  ia 
a  bill  based  solely  on  anor  apparent  cannot 
tbereCore  be  sustained. 

In  Bicker  v.  Powell,  supra.  It  was  stated 


"that  the  right  to  file  a  bill  of  review  with- 
out leave  exists  only  when  the  bill  is  brought 
for  error  of  law  alone."  Under  this  rule, 
there  was  no  error  in  striking  the  bQI  from 
the  files,  or  In  refusing  to  reinstate  it  with 
the  proposed  amendment 

The  Judgment  is  affirmed. 

Affirmed. 


OARRIOCES,    C. 
concur. 


J.,    and    BAILEY,    J., 


RICHARDSON   v.   CORNELL. 


«8  Ctelo.  411) 
(No.  9793.) 


(Supreme  (3onrt  of  Colorado.     May  8,  1^0. 
Behearing  Denied  July  6,  1920.) 

Joint  adventures  «=»5(2)— Complaint  In  action 
between  adventurers  held  not  to  state  cause 
of  action. 

In  action  between  parties  to  a  Joint  specu- 
lation. In  which  speculation  plaintiff  made  no 
investment  except  the  deposit  of  his  l>onds  as 
collateral  for  defendant's  note,  the  note  having 
been  paid  and  the  bonds  returned  to  plaintiff, 
the  eomplaint  Md  to  state  no  cause  of  action. 

Brror  to  District  C!ourt  City  and  County 
of  Denver;  Clarence  J.  Morley,  Judge. 

Action  by  John  B.  Bichardsoo  against  B. 
W.  Cornell.  Judgment  for  defendant  and 
plaintiff  brings  error  and  applies  for  super- 
sedeas. Application  for  supersedeas  denied, 
and  judgment  affirmed. 

Perry  D.  Bose,  of  Denver,  for  plaintiff  In 
error. 

James  O.  Starkweather,  of  Denver,  for  de- 
fendant in  error. 

SCOTT,  J.  The  complaint  in  this  case  al- 
leged the  following  contract  between  the- 
plaintiff,  defmdant  and  one  William  J. 
Clandllsh: 

"January  7,  1918. 

"In  consideration  of  J.  B.  Kchardson  lend- 
ing certain  bonds  of  the  English  government 
to  be  used  as  collateral  security  in  securing 
the  money  necessary  to  take  up  the  option  held 
by  H.  W.  Cornell  on  35,000  shares  of  the 
Shilob  Oil  &  Befining  Company  at  $.12  per 
share,  the  undersigned  have  agreed  as  follows: 

"(1)  Said  Shiloh  stock,  together  with  10,000 
shares  of  the  Red  Bank  Oil  Company  and  100,- 
000  shares  of  the  Colorado  Oil  &  Development 
Company  shall  stand  as  collateral  security  in 
said  transaction,  and  for  the  protection  of  J.  B. 
Richardson  against  any  loss  whatever. 

"(2)  It  is  contemplated  that  this  transaction 
shall  be  consummated  by  the  resale  of  all  or 
part  of  said  Sliiloh  stock  within  ten  days  from 
this  date;  that  in  any  event  sufficient  of  such 
stock  sh^  be  sold  to  repay  such  loan  and  re- 
store said  bonds  and  collateral  stock  to  the 
parties  depositing  them;  that  the  concurring 
judgment  of  two  of  the  undersigned,  shall  deter- 
mine the  time  and  price  at  which  said  Shiloh 
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■tock  ahall  be  sold  to  repay  luch  loan,  an  the 
proceeds  of  atich  sales  to  be  applied  to  such 
loan  ontil  tbe  same  is  fully  paid. 

"(3)  AU  the  profits  of  said  transactioD,  in- 
clodiog  stock  remaining  after  repayment  of  said 
loan,  arc  to  be  divided  by  tbe  undersigrned,  share 
and  share  alike,  that  is  to  say,  one-third  to 
each. 

"In  witness  whereof  the  undersigned  have 
affixed  their  sifnatores  this  7th  day  of  January, 
1918.  WiUiam  J.  Candliah. 

"J.  B.  Richardson. 
"H.  W.  ComeU." 

It  is  thai  alleged  that  the  defendant  por- 
diaaed  the  Shiloh  shares  at  the  price  agreed 
and  deposited  the  same  with  the  plaintiff, 
together  with  the  10,000  shares  of  tbe  Bed 
Bank  stock  and  90,000  shares  of  the  Colorado 
OU  ft  Deyelopment  Company  In  tbe  manner 
agreed,  and  that  the  plaintiff  delivered  cei^ 
tain  English  bonds  to  defendant  which  were 
deposited  with  the  Colorado  National  Bank 
by  defendant  and  Candliah  to  secure  the 
IMyment  of  their  joint  promissory  note,  the 
proceeds  of  which  was  applied  to  the  pay- 
ment of  the  purchase  of  tbe  85,000  shares  of 
Shiloh  stock  as  agreed. 

It  is  further  alleged  that  this  note  was 
afterward  paid  and  the  English  bonds  re- 
leased from  their  nse  as  collateral  and  re- 
tamed  to  the  plaintiff  as  agreed.  In  other 
words,  the  oontract  was  fully  performed  by 
the  defendant,  except  it  was  not  performed 
within  the  time  agreed.  The  charge  in  this 
I)articular  is  that  the  stocks  were  sold  by 
defendant  vrlth  permission  of  plaintiff  as 
agreed  in  the  contract,  but  that  the  inroceeds 
of  auoh  sale  were  not  promptly  applied  to 
the  payment  of  the  note  to  the  bank,  thereby 
causing  delay  In  a  return  to  plaintiff  of  his 
aecuritles. 

Tbe  prayer  of  the  complaint  is  not  for 
damages  for  loss,  or  division  of  profits  in  the 
tran8actl(».  It  is,  however,  alleged  that  the 
defoidant  failed  to  pay  all  of  the  sums  re- 
ceived from  the  sales  of  stocks  from  time 
to  time  as  such  sales  were  made,  but  that 
a  part  of  these  sums  were  reinvested  by  the 
defendant  in  other  oil  stocks  and  oil  leases 
of  uncertain  and  indefinite  description  in  the 
complaint,  either  as  to  tbe  number  of  shares 
of  such  stocks  or  of  the  leasee,  or  value  as 
to  either. 

Tbe  sole  relief  prayed  for  Is  that  the  de- 
fendant be  enjoined  from  the  sale  of  any 
sach  stocks  or  interests  in  leases,  and  that 
plaintiff  be  subrogated  to  the  rights  and  In- 
terests of  defoidant  therein. 

A  demurrer  was  sustained  to  tbe  complaint 
as  being  Insufildent  to  state  a  cause  of  ac- 
tion. An  amended  complaint  was  ordered  to 
be  stricken  from  tbe  files  as  being  in  sub- 
stance but  a  repetition  of  tbe  original  com- 
plaint 

Tbe  plaintiff  brings  error  and  presents  bis 
application  for'  a  supersedeas. 


It  seems  to  be  clear  from  the  pleading  that, 
if  plaintiff  has  a  cause  of  action  against  the 
defendant,  it  must  be  for  damages  for  delay 
in  returning  his  securities,  which  were 
agreed  to  be  and  were  deposited  as  security 
for  defendant's  note  to  the  bank.  But  this 
is  not  sufficiently  pleaded,  nor  is  any  such 
damage  demanded.  The  contract  discloses  a 
Joint  speculation  by  tbe  parties  in  which  tba 
plaintiff  made  no  investment  and  took  no 
chances,  except  the  d^tosit  of  his  bonds  as 
collateral  to  secure  payment  of  tbe  defend- 
ant's note,  and  which  have  been  returned  to 
him. 

A  mere  statement  of  tbe  facts  discloses  the 
correct  conclusion  of  tbe  court  in  the  prem- 
ises. 

Tbe  application  for  a  supersedeas  is  de- 
nied, and  the  Judgmoit  Is  affirmed. 

OABBIGUE8,  O.  J.,  and  DENISON,  3^ 
concur. 


(68  Colo.  5G6) 

la  re  MACKY'8  ESTATE. 

REGENTS    OF    STATE    UNIVERSITY    OP 
COLORADO  V.  ANDREW. 

(No.  8473.) 

(Snpreme  Court  of  Colorado.    April  6,  1920. 
Rehearing  Denied  July  6,  1920.) 

1.  Exeoatora  and  admlalitrators  «s>97— Em- 
ployment of  attorney  anthorlzed. 

Executor's  employment  of  attorney  for  as- 
sistance in  obtaining  possession  of  a  fund,  sus- 
pected to  belong  to  the  estate,  before  tbe  wlU 
was  probated,  held  authorized  by  Bev.  St.  1908, 
S  7138,  deq)ite  section  7103. 

2.  Exeoutors  and  admlalstrators  «s»97— En- 
ploymant  of  attorney  to  conserve  Interest  la 
oompany  authorized. 

Executor  held  justified  in  employing  attor- 
ney for  assistance  in  conserving  estate's  in- 
terest in  gas  conipany,  step  not  involving  car- 
rying on  of  a  business  by  executor. 

3.  Exeoutors  and  admlalstratort  «=>256(6)— 
Presumptlea  court  allowed  attorneys  fees 
direotly,  not  to  executor. 

Ail  fees  for  legal  services  being  chargeable 
as  expense  of  administration,  where  matter 
of  attorney's  fees  was  determined  by  county 
court  before  determining  allowance  to  executor 
for  services,  it  is  to  be  presumed  that  tbe 
court,  knowing  the  facts,  allowed  the  attorney 
compensation  directly,  instead  of  adding  it  to 
allowance  of  executor. 

En  Banc. 

Error  to  District  Court,  Bonldw  County; 
J.  C.  Wiley,  Judge. 

In  the  matter  of  tbe  Estate  of  Andrew  J. 
Macky,  deceased,  wherein  henry  O.  Andrew 
demanded  compensation  for  services  as  an 


«s>P0T  other  cases  see  ume  topic  and  KST-NCUBBB  in  all  Kay-Numbered  DIkbbU  and  ladezu 


Digitized  by 


Google 


Ooio^ 


IK  RE  MACKT'S  KSTATB 
<1»1 P.) 


107 


attorney,  being  opposed  by  the  Begents  of 
the  State  TTnlvenity  of  Colorado.  To  review 
an  allowance  to  the  attorney,  the  Regents 
bring  error.  Beveraed  and  remanded,  with 
directions. 

Victor  B.  Keyes,  Atty.  Oen.,  and  Edwin  H. 
Park,  of  Denver,  for  plaintiffs  in  error. 

T.  J.  O'DonneU  and  J.  W.  Graham,  both  of 
Denver  (G.  W.  Muaser,  of  Denver,  of  coun- 
sel), for  defendant  in  error. 

TELLER,  J.  This  case  involves  the  com- 
pensation of  the  defoidant  in  error  for  legal 
services  rendered  to  the  executor  of  the 
above-mentioned  estate  during  its  adminis- 
tration. 

From  the  statement  of  facts  by  the  plain- 
tiffs in  error,  it  appears  that: 

"Before  the  fflinc  of  the  executor's  final  re- 
port, it  was  the  desire  of  the  county  judge  at 
Boulder  to  have  the  question  of  the  executor's 
fees  and  the  executor's  attorney's  fees  settled 
ss  independent  questions.  Complying  there- 
with, the  executor  and  the  attorney  therefore 
each  filed  a  statement  of  their  claims,  the  at- 
torney demanding  the  sum  of  $20,000  in  pay- 
ment of  services  rendered.  Instead  of  the  ex- 
ecutor malting  his  final  report,  Including  therein 
the  payment  of  attorney's  fees  and  then  having 
it  aDowed  by  the  court,  the  above  metfiod  was 
followed,  wUch  on  the  face  of  th^  record  would 
appear  to  be  a  direct  claim  of  the  attorney 
against  the  estate  rather  than  the  allowance 
of  the  claim  in  favor  of  the  executor,  which 
fai  effect  it  is." 

Upon  the  hearing  In  the  county  court  an 
allowance  of  $11,000  was  made  to  the  attor- 
ney. An  appeal  was  taken  to  the  district 
conrt,  where  there  was  a  trial  to  a  Jury,  and 
verdict  and  Judgment  for  $17,000.  It  is  this 
Jndgment  which  we  are  to  review.  It  is  stat- 
ed that  the  value  of  the  estate  was  about 
$400,000. 

It  appears  that  defendant  in  error  did  not 
present  an  Itemized  claim,  but  upon  his  cross- 
examination  he  stated  the  various  services 
for  which  he  claimed  compensation.  Several 
prominent  lawyers  testified  as  to  the  value  of 
the  services  to  which  defendant  in  error  tes- 
tified, their  estimates  ranging  from  $16,000 
to  $30,000.  Plaintiffs  in  error  offered  defend- 
ant In  error  $7,600  in  full  settlement  of  his 
claim,  which  offer  was  rejected.  They  now 
object  that  many  of  the  services  for  whidi 
Gorai>ensation  is  daimed  were  not  chargeable 
to  the  estate.  Since  the  verdict  is  general, 
we  are  unable  to  determine  what  the  Jury  in- 
cluded in  thdr  verdict  as  matters  for  which 
compensati(m  should  be  allowed.  Inasmuch, 
however,  as  both  sides  have  submitted  the 
case  to  this  court  with  a  request  that  we  fix 
the  amount,  we  do  not  deem  it  necessary  to 
examine  all  the  Items  of  service  in  detalL 

It  is  sufildent  to  say  that  at  least  two  of 
the  charges,  each  of  considerable  amount,  are 
not  subject  to  the  objections  made.    One  of 


these  diarges  was  for  assisting  Wilson,  who 
was  named  in  the  will  as  executor,  in  obtain* 
Ing  possession  of  a  fund  of  $116,420.03,  be- 
fore the  will  was  probated.  This  sum  was 
Ml  deposit  to  the  credit  of  "Snow  A  Macky" 
in  a  tNink  of  which  Macky  had  been  presi- 
dent. It  appears  that  no  one  knew  of  a  firm 
of  Snow  ft  Macky,  and  Wilson  had  good  rea- 
son to  believe  that  the  fund  in  fact  belonged 
to  the  Macky  estate.  Acting  upon  this  belief, 
under  the  advice  and  with  the  assistance  of 
defendant  in  error,  he  procured  from  Mrs. 
Snow,  a  sister  of  decedent,  a  check  in  the 
name  of  Snow  ft  Macky  for  said  fund,  and 
a  disclaimer  by  her  of  any  Interest  therein. 

[1]  It  is  contended  that  Wilson  had  no 
right  to  take  control  of  the  fund  pending  the 
probate  of  the  will,  and  that,  in  any  event, 
he  had  no  authority  to  employ  an  attorney  in 
the  matter.  In  support  of  these  positions, 
counsel  dte  sections  7103  and  7138,  Revised 
Statutes  190&  The  first  of  these  sections  au- 
thorises the  employment  of  counsel  in  case  of 
a  contest  over  a  will  offered  for  probate. 
This  counsel  assume  exdudes  employment  of 
counsel  in  any  other  case.  We  see  no  reason 
for  so  construing  it  Such  construction  is 
not  required  to  protect  the  estate,  since  the 
matter  of  fees  to  an  executor,  including  his 
charges  for  legal  assistance,  is  under  the  con- 
trol of  the  county  court.  If  an  executes  has 
a  duty  to  perform,  in  behalf  of  the  estate, 
which  requires  legal  advice,  It  would  be  un- 
reasonable to  deny  it  to  him.  The  second 
named  section  provides  that  pending  the  pro- 
bate of  a  will  the  power  of  the  executor 
"shall  extend  to  the  burial  of  the  deceased, 
the  payment  of  necessary  funeral  diarges, 
and  the  taking  care  of  the  estate."  This  is 
followed  by  a  provision  that,  if  the  will  be 
rejected,  and  the  executor  never  quality,  he 
shall  not  "be  liable  as  an  executor  of  his  own 
wrong,  unless  upon  refusal  to  deliver  np  the 
estate,"  etc.  We  are  of  the  opinion  that  the 
action  of  Wilson  under  the  facts  In  this  case 
was  authorized  by  the  statute.  He  was  tak- 
ing care  of  the  estate  in  a  very  important 
matter. 

[2]  Objection  Is  made  also  to  the  attorney's 
charge  for  assistance  to  the  executor  in  con- 
serving the  estate's  interest  in  a  gas  company 
at  Boulder.  It  appears  that  the  estate  held 
something  like  two-thirds  of  the  capital  stock 
of  the  company,  and  some  of  its  bonds. 
Counsel  for  plaintiffs  in  error  urge  that 
these  services  in  relation  to  the  gas  company 
are  not  to  be  considered,  because,  they  say, 
an  executor  has  po  right  to  carry  on  a  busi- 
ness.- But  in  this  case  the  executor  did  not 
carry  on  a  business.  The  gas  company  car> 
ried  it  on,  ahd  all  that  the  executor  ap- 
pears to  have  done  was  to  exert  himself  in 
behalf  of  the  estate,  under  drcumstances  of 
considerable  difficulty,  to  preserve  the  gas 
company,  and  so  conserve  the  interests  of 
the  estate.    If  legal  advice  was  necessary  to 
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that  end,  ttx  ezecotor  wu  Justified  In  secor- 
log  It 

[3]  Inasmnch  as  all  fees  for  necessary  Ie> 
gal  services  are  chargeable  as  an  expense  of 
administration,  and  as  the  matter  of  these 
fees  was  determined  by  the  county  court,  be- 
fore determining  the  allowance  to  the  execu- 
tor for  his  personal  services.  It  must  be  pre- 
sumed that  the  court,  whidi  has  a  large  dis- 
cretion In  these  matters,,  knowing  all  the 
facts  as  to  the  attorney's  services,  allowed 
him  compensation  directly.  Instead  of  adding 
It  to  the  allowance  to  the  executor.  In  other 
words,  the  executor's  allowance  was  cut 
down  by  the  amount  to  which  the  court 
found  the  defendant  In  error  was  entitled.  . 

Acting  upon  the  request  of  both  parties 
that  we  fix  the  amount  for  which  Judgment 
should  be  entered,  we  reverse  the  Judgment 
of  the  district  court,  and  remand  the  cause, 
with  directions  to  enter  a  Judgment  for  $10,- 
000  In  favor  of  defendant  in  error. 

Bevexsed  and  remanded,  with  dliectlona. 


(«8  Colo.  S3D 

HOEHNE    DITCH    CO.    V.    JOHN    FLOOD 
DITCH  CO.     (No.  9508.) 

(Supreme  Court  of  (Colorado.    March  1,  1920. 
I^ehearing  Denied  July  6,  1920.) 

i.  Speclflo  performanoe  «s>l2l(4)  —  Verba] 
contract  to  carry  water  of  ditch  company  e«- 
tabllshed  by  eyldonoe. 

'  In  suit  for  specific  performance,  evidence 
held  sufficient  to  establish  a  verbal  contract 
between  ditch  companies  whereby  defendant 
company  agreed  to  carry  the  waters  of  plain- 
tiff throngh  Its  ditch. 

2.  Speclflo  performanoe  «=>4I— Verbal  oontraot 
to  earry  water  through  ditch  for  99  years 
taken  out  of  statute  of  frauds  by  performance 
for  one  year. 

A  verbal  contract  to  carry  waters  of  plain- 
tiif  ditch  company  through  defendant  ditch 
for  99  years,  fully  performed  for  one  irriga- 
tion rear,  was  taken  out  of  statute  of  frauds 
relative  to  contracts  for  more  than  a  year,  so 
as  to  authorize  specific  performance  thereof 
in  view  of  Mills'  Ann.  St  1912,  {  3063,  giving 
equity  power  to  grant  specific  performance  in 
case  of  part  performance  and  in  view  of  general 
irrigation  act  1887,  embodying  principle  that 
others  than  owner  have  right  to  use  ditch  where 
one  ditch  can  answer  the  purpose. 

3.  Waters  and  water  courses  $=» 1 57— Verbal 
contract  to  carry  waters  In  ditch  held  to'  oon- 
stitnte  Irrevocable  llcento. 

A  verbal  contract  to  carry  waters  of  plain- 
tiff ditch  company  through  defendant's  ditch 
for  99  years,  fully  performed  for  one  irrigation 
year,  held  to  constitute  irrevocable  license  in 
view  of  conduct  of  parties  in  reference  thereto. 


4k  SpeoMo  perforaianM  «3>I2  —  That  dtteh 
might  have  to  be  enlarged  held  ne  defense  to 
performance  of  verbal  contract  to  earry  wa- 
ters of  plaintiff. 
Where  verbal  contract  to  carry  waters  of 
plaintiff  through  defendant's  ditch  for  99  years 
was   fully   executed  by   performance   for   one 
year,  that  ditch  might  have  to  be  enlarged  held 
no  defense  to  suit  for  specific  performance. 

Error  to  District  Oourt,  Las  Animaa  CJoon- 
ty;   Harry  S.  COass,  Judge. 

Action  by  the  Hoehne  Ditch  Company 
against  the  John  Flood  Ditch  Company. 
Judgment  for  defendant  dismissing  complaint 
without  prejudice  after  sustaining  demurrer 
to  plaintilTB  evidence,  and  plaintiff  brings 
error.    Beversed,  and  cause  remanded. 

Forrest  C.  Northcutt,  and  Jesse  O.  North- 
cutt  both  of  Denver,  for  plaintiff  in  error. 

Henry  Hunter,  of  Trinidad,  and  Fred  A. 
Sabin,  of  La  Junta,  tor  defendant  in  error. 

SCOTT,  J.  The  plaintifr  In  error,  plaintiff 
below,  for  many  years  prior  to  the  institution 
of  this  suit,  owned  and  operated  the  Hoehne 
ditch,  irrlgatlQg  lands  thereunder,  and  di- 
verting water  from  the  Purgatoire,  or  Las 
Animas  river,  In  Las  Animas  county,  having 
its  headgate.a  few  miles  below  the  town  of 
El  Moro. 

In  the  year  1909,  the  headgate  of  pUlntUTs 
ditch  was  destroyed  by  flood,  whereupon  the 
plalntifl  entered  into  a  contract  with  the 
Model  Land  &  Irrigation  Company,  which 
owned  and  operated  a  ditch  diverting  water 
from  the  same  stream  at  a  point  above  plaln- 
tlfTs  headgate,  wherein  the  Model  Company, 
for  a  consideration,  agreed  to  carry  the  wa- 
ters to  which  the  plaintiff  was  entitled  to  a 
point  designated,  for  a  period  of  99  years. 

This  contract  was  in  operation  and  the 
water  to  which  plaintUT  was  entitled  was 
carried  through  the  Model  ditch  until  June  4, 
1918. 

The  defendant  ditch  company,  before  and 
during  the  period  above  stated,  had  a  ditch 
through  which  it  diverted  water  from  the 
same  stream  at  a  point  between  the  point  of  di- 
version of  the  Model  ditch  and  the  old  point 
of  diversion  by  plaintiff.  Controversy  arose 
between  the  Model  Company  and  the  plalntUT, 
and  the  plaintiff  sought  to  make  a  contract 
with  the  defendant  ditch  company  whereby 
its  waters  might  be  carried  through  defend- 
ant's ditch. 

The  complaint  alleges  the  consummation 
of  such  a  contract  between  the  plaintiff  and 
the  defendant,  the  John  Flood  Ditch  Com- 
pany, whereby  the  latter  agreed  to  carry  the 
waters  of  plaintiff  through  defendant's  ditch 
at  the  agreed  price  of  $1,000  per  year  for  a 
period  of  99  years. 

It  is  alleged  that  this  contract  was  verbal. 
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bat  Intended  by  the  parties  to  be  reduced  to 
writing  and  executed;  tbat  after  the  aald 
agreement  was  made,  and  with  the  Imowl- 
edge  and  encouragement  of  defendant,  the 
plaintiff  Instituted  suit  In  the  district  court 
of  las  Animas  county  to  cancel  its  contract 
with  the  Model  Company,  In  which  action 
the  Model  Company  flled  its  written  consent 
to  sndi  cancellation,  and  a  decree  was  en- 
tered cancelling  such  contract. 

It  is  farther  alleged  that  thereafter  and 
with  the  consent,  advice,  and  encouragement 
of  the  defendant  comiiany,  and  in  pursuance 
of  their  said  agreement,  a  division  box  was 
plaoed  by  the  plaintiff  In  the  defendant's 
ditch,  and  on  abont  June  9,  1918,  the  water 
to  which  plaintiff  was  mtltled  under  its 
decrees  was  thereafter  turned  In  by  plaintiff 
and  carried  by  defendant  according  to  the 
terms  of  the  agreement  until  September  26, 
1918. 

It  la  farther  alleged  that  with  the  mutual 
onderstandlng  of  the  requirements  of  law, 
and  In  accordance  with  the  desire  of  both  par- 
ties, after  a  discussion  of  the  matter  between 
them,  and  for  the  purpose  of  making  effective 
the  terms  of  the  contract  and  In  compliance 
with  law,  the  plaintiff,  on  the  18th  day  of 
Jane,  1918,  flled  its  petition  In  the  district 
eonrt  of  Las  Animas  county  for  a  decree 
changing  the  point  of  diversion  of  Its  waters 
from  the  headgate  of  the  Model  Company  to 
the  headgate  of  the  ditch  of  the  defendant, 
whl<di  decree  was  entered  on  the  Slst  day  of 
Aogost,  1918,  granting  the  change.  Also, 
that  prior  to  obtaining  this  decree,  so  chang- 
ing the  point  of  diversion,  and  prior  to  the 
instltntlon  of  such  suit  and  In  accordance 
with  the  consent  and  agreement  of  the  par- 
ties, the  plaintiff  sought  and  obtained  from 
the  division  sGperlntendent  leave  to  change 
the  point  of  diversion  under  a  joint  arrange- 
men.t,  and  under  the  theory  of  having  loaned 
Ita  waters  to  defendant,  but  in  fact  and  with 
the  luiowledge  of  the  parties,  including  the 
division  superintendent,  this  was  for  the  pur- 
pose of  enabling  the  parties  to  carry  out 
tiielr  contract  until  such  time  as  the  decree 
to  change  the  point  of  diversion  might  be 
finally  entered. 

The  complaint  then  alleges  in  subatanoe 
that  notwithstanding  the  plaintiff  and  de- 
fendant through  their  respective  officers  and 
agents  met  from  time  to  time  for  the  purpose 
of  cryBtallizing  their  agreement  theretofore 
made  Into  a  written  contract,  no  controversy 
arose  and  there  was  no  suggestion  of  a 
change  In  any  of  the  atlpulatlons  theretofore 
agreed  to ;  but  that  finally  the  defendant  de- 
nied ever  having  entered  Into  a  contract,  and 
repudiated  any  obligation  to  the  plaintiff,  de- 
dining  to  carry  its  water,  ordering  the  same 
■hot  oat  of  the  division  box,  and  finally,  on 
the  day  after  the  summons  and  notice  of  ap- 
plication in  this  case  were  served,  tore  out 
the  division  box. 


The  defendant  answered  in  substance; 

"(1)  That  it  never  entered  Into  any  con- 
tract, orally  or  otherwise,  with  the  plaintiff  to 
carry  ita  water. 

"(2)  That  what  it  did  do  in  the  way  of  car- 
rying water  for  the  plaintiff  wag  without  charge, 
and  purely  as  an  accommodation. 

"(3)  Tbat  whatever  contract  was  attempted 
to  be  entered  into,  if  any,  wag  not  made  with 
the  authority  and  nnder  the  direction  and  with 
the  consent  of  the  stockholders  or  board  of 
directors  of  the  defendant  company;  that  sndi 
attempt,  if  ever  made,  was  with  the  president 
and  secretary  of  the  company  only;  and  that  the 
subject-matter  thereof  waa  ultra  vires,  both  as 
to  the  corporation  and  aa  to  the  power  of  the 
officers. 

"(4)  Tbat  the  contract,  if  ever  verbally 
agreed  to,  was  not  to  be  performed  under  the 
terms  thereof  -idtbin  one  year,  and  waa  there- 
fore void  under  the  statute  of  frauds,  and  on- 
enforceable," 

The  defendant  demurred  to  the.eTldenee  of 
I^alntlff,  which  demurrer  was  sustained  by 
the  court,  and  judgment  rendered  dismissing 
the  complaint  and  suit  vrithont  prejudice. 

The  defendant  offered  no  testbuony,  and 
therefore  there  ia  no  oonflictlng  evideiice  in 
the  case. 

The  plaintiff  seems  to  have  proven  dearly 
the  allegations  Of  fact  set  forth  in  its  com- 
plaint, and  the  only  questlonB  to  be  determin- 
ed are  as  to  conclusions  of  law,  raised  by  the 
fourth  proposition  as  above  set  forth. 

As  we  see  from  the  record,  It  appears  that 
the  only  directors  of  the  defendant  company 
were  Mary  John,  president;  William  John, 
her  brother,  secretary;  and  their  mother. 

The  drcnmstahces  under  whldi  the  agree- 
ment was  made  were  that  there  had  been 
much  discussion  and  for  some  time  among 
the  persons  connected  with  both  plaintiff  and 
defendant  corporations,  concerning  the  dif- 
ferences between  plaintiff  and  the  Model 
Company,  and  the  desire  of  the  plalntlfl  to 
be  relieved  of  Its  agreement  with  that  com- 
pany. 

Mr.  Jeffreys,  who  seema  to  have  been  the 
manager  for  the  plaintiff,  testifies  In  sub- 
stance that — 

"In  the  early  part  of  May,  I  spoke  to  her 
(Mary  John)  and  told  her  that  probably  we 
would  find  it  necessary  to  endeavor  to  cancel 
onr  contract  with  the  Model  ditch,  and  I  asked 
her  abont  carrying  the  water.  She  said  that 
they  would  carry  the  water.  That  was  all  she 
said  at  the  time.  Shortly  prior  to  instituting 
the  suit  (meaning  the  suit  to  ouicel  the  Model 
contract),  we  bad  another  conversation.  I 
said,  'Miss  John,  I  understand  from  one  of  our 
people  in  the  ditch  that  you  will  carry  the 
Hoehne  water?'  and  she  said.  Tea.'  She  nn- 
derstood  from  the  other  par^  what  the  con- 
sideration was,  and  I  told  her  what  I  under- 
stood from  him,  that  the  water  would  be  car- 
ried for  $1,000  a  year,  and  she  said  that  waa 
'all  right,'  We  held  our  meeting  (meaning  the 
meeting  of  the  plaintiirs  directors),  and,  after 
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holding  the  meetSng,  Ifisi  John  came  to  mj 
office,  and  I  said  to  her,  lilias  John,  we  are 
going  to  instltate  a  suit  to  cancel  the  contract 
with  the  Model  people,  and  I  would  not  enter 
this  Huit,  except  that  I  know  that  you  are  go- 
ing to  carry  the  water  for  the  Hoehne  ditch 
ae  agreed  with  the  other  party.' 

"Q.  What  did  she  say?  ▲.  Well,  I  think 
that  she  said.  That  is  fine.' " 

It  aeems  that  at  this  time  Will  John  was 
absent  from  the  state,  and  It  was  agreed  th&t 
they  shonld  wait  for  his  retnm  before  execut- 
ing the  written  agreement.  In  the  meantime, 
the  plaintiff  bad  secured  the  cancellation  of 
the  Model  contract  and  proceeded  as  before 
stated  with  the  matter  of  securing  the  decree 
changing  the  point  of  diversion. 

It  also  appears  that  there  were  two  broth- 
ers owners  of  water  rights,  and  that  their 
supply  was  carried  through  defendant's  ditch, 
and  who  objected  to  the  agreement  between 
plalntlfC  and  defendant  on  the  ground  that  It 
might  interfere  with  the  service  to  them. 
They  made  their  protest  to  Mary  John,  presi- 
dent of  defendant  corporation,  who  assured 
them  that  it  would  not  impair  their  service, 
and  that  they  were  too  late  in  any  event,  fOr 
the  reason  that  the  agreement  had  been  en- 
tered into. 

It  also  appears  that  the  parties  plalntlfr 
and  defendant,  at  a  time  after  Will  John  had 
returned,  met  at  the  office  of  Mr.  Ooll,  an  at- 
torney acting  for  both  parties,  for  the  pur- 
pose of  drafting  and  executing  the  contract; 
that  at  this  time  they  had  the  Model  contract 
before  them,  and  all  agreed  that  this  contract 
should  be  followed  in  form  and  substance, 
except  as  to  names  and  consideration,  with 
some  other  changes  not  material  here. 

This  form  contained  a  provision  as  to  the 
time  for  which  the  contract  was  to  run,  of 
99  years.  However,  there  arose  at  this  meet- 
ing the  question  as  to  whether  or  not  the 
agreement  would  under  the  law'  make  the  de- 
fendant a  common  carrier  and  thereby  cause 
an  increased  tax  upon  defendant's  property. 
By  reason  of  this  question  only,  the  agree- 
ment was  not  drafted  and  executed  at  the 
time,  and  it  was  agreed  that  the  parties 
should  seek  advice  of  Miles  O.  Saunders,  an 
attorney  at  Pueblo,  upon  the  question  thus 
raised. 

This  was  later  done,  and  Mr.  Saunders  ap- 
parently did  not  determine  the  legal  ques- 
tion, but  suggested  It  might  be  avoided  by 
the  process  of.  loaning  water,  which  was 
adopted  and  fcdlowed  in  the  manner  hereto- 
fore suggested. 

[1]  Under  this  state  of  facts,  there  can  be 
no  question  but  that  the  minds  of  the  parties 
had  met  in  agreement,  and  we  have  only  to 
determine  whether  or  not  such  an  agreement 
is  valid  and  binding  in  the  sense  that  it  may 
be  spedfldally  oiforced. 

[2]  The  contention  of  the  defendant,  which 
apparently  was  sustained  by  the  court,  is: 


"(1)  That  the  contract  In  being  incapable 
of  performance  within  one  year  from  its  date, 
and  not  in  writing,  is  within  our  statute  of 
frauds,  and  void,  and  that  part  performance 
does  not  take  it  ont  of  the  statute  of  frauds." 

As  against  this.  It  is  contended  by  the 
plaintiff  in  substance  that  — 

"The  contract  Is  one  relating  to  real  prop- 
erty, and  that  part  performance  thereof  takes 
it  out  of  the  statute  of  frauds,  or  rather  es- 
tops the  defaulting  party  from  pleading  the 
statute  of  frauds,  and  becomes  enforceable  at 
the  suit  of  the  aggrieved  party  upon  sncb  part 
performance. 

"Second.  That  even  If  not  a  contract  for  an 
interest  in  real  estate,  but  such  as  held  by  the 
court,  vis.,  a  contract  for  service,  it  is  never- 
theless under  our  statute  removed  from  the 
statute  of  frauds,  and  is  subject  to  specific 
performance  upon  the  part  performance  being 
established  by  proof. 

"Third.  Even  though  the. contract  for  its  le- 
gality may  have  required  the  authority  of  the 
board  of  directors,  yet  being  entered  into  by 
the  president  and  secretary  of  the  company  who 
likewise  constitute  a  majority  of  the  board  of 
directors,  and  its  benefits  being  accepted  and 
retained  by  the  corporation,  with  knowledge 
of  the  facts,  it  is  estopped  from  ascertoininc 
the  illegaUty." 

It  Is  not  disputed  that  payment  of  the  con- 
sideration due  was  tendered  to  and  refused 
by  defendant.  So  that  in  all  particulars  It 
appears  that  the  plaintiff  had  fully  complied 
with  all  the  provisions  of  its  agreement 

It  is  contended  that  the  agreement  belngr 
one  which  was  not  to  be  fully  performed 
within  one  year  is  void  under  the  statute  of 
frauds,  and  here  arises  the  serious  question 
of  the  case. 

The  very  nature  of  this  case  as  appears 
from  the  above  statement  of  facts  necessarily 
involves  a  public  policy  as  indicated  by  the 
Constitution  and  statutes  and  as  construed  by 
our  courts.  There  Is  more  than  a  private  in- 
terest involved. 

It  appears  to  us  that  the  principle  Involved 
In  this  question  has  in  effect  been  determined 
by  our  courts  In  our  very  early  history  and 
consistently  followed. 

The  case  of  Yunker  v.  Nichols,  1  Oolo.  551, 
involved  the  precise  question  of  whether  or 
not  a  verbal  contract  relating  to  the  carrying 
of  water  was  within  the  statute  of  frauds. 

It  is  argued  here  by  the  plaintiff  that  the 
contract  is  one  involving  an  interest  in  real 
property  and  that  for  such  reason  may  be 
enforced  under  the  rule  of  part  performance, 
whldi  takes  it  ont  of  the  statute  of  frauds ; 
and,  on  the  contrary,  it  Is  contended  that  it 
is  purely  personal  In  Its  nature  and  Is  wttbla 
the  statute. 

We  think  that  this  distinction  is  not  mate- 
rial here  and  discussion  of  the  question  not 
Important  nor  necessary. 

The  Yunker  Case  was  determined  by  m 
court  consisting  of   three   of   oar   plimeer 
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Judges,  yery  much  revered,  and  tbe  great 
ability  of  each  wlU  forever  remain  anques- 
tloned.  They  did  much  to  formulate  the 
now  fixed  principles  concerning  the  great  In- 
dostrlea  of  mining  and  Irrigation.  In  the 
esse  dted,  Justice  Hallett  wrote  the  opinion 
of  the  court;  Justices  Belford  and  Wells 
each  wrote  a  learned  and  exhaustive  opinion. 
These  three  opinions  are  well  worthy  of  the 
careful  examination  and  consideration  of 
lawyers. 

Tanker  and  others  constructed  a  ditch 
which  all  were  to  ose  tor  the  irrigation  of 
their  respective  lands.  This  was  under  a  ver- 
bal agreement.  After  construction  and  use, 
the  defendant '  Nldiols,  whose  lands  were 
above  those  of  Tnnker,  diverted  the  water 
and  thus  deprived  Tunker  of  the  use  of  his 
dfllmed  water.  The  case  turned  upon  the 
question  of  whether  or  not  the  verbal  agree- 
ment between  the  parties  was  within  the 
statute  of  frauds.  It  was  there  held  that 
sndt  a  verbal  contract  was  not  within  the 
statnte  of  frauds,  and  further  that  It  lnv<dv- 
ed  a  rlt^t  that  may  be  acquired  under  the 
laws  of  tile  state  Independent  of  consent  or 
contract. 

In  this  case  the  contract  cannot  be  said  to 
be  iMit  partly  performed  In  the  ordinary 
sense,  for  it  was  as  completely  performed  for 
tbe  flrat  irrigatloB  year  as  it  could  have  been 
In  any  one  of  the  succeeding  98  years.' 

In  the  case  of  McLure  v.  Koen,  20  (Mo. 
284,  S3  Pac.  1058,  a  verbal  contract  between 
the  parties  provided  that  Koen  should  have 
the  use  of  water  through  the  canal  for  a 
spedflc  tract  of  land,  in  consideration  for  his 
assistance  In  the  construction  and  mainte- 
nance of  the  canal.  After  compliance  with 
the  agreement  and  use  of  the  water  for  some 
years.  Koen  was  denied  this  right  Under 
that  agreement,  it  must  be  construed  to  In- 
tend the  perpetual  use,  and  not  limited  to 
any  number  of  years  as  In  this  case.  In  an 
action  to  compel  tbe  enforcement  of  that  con- 
tract, the  court  said : 

"It  is  further  insisted,  however,  that  the  evi- 
dence having  disclosed  that  the  agreement  re- 
lied on  is  an  oral  one,  the  statute  of  fraads 
may  be  invoiced  to  defeat  its  enforcement;  and, 
furthermore,  that  the  right  sought  to  be  es- 
tablished being  an  easement  In  the  ditch  and  an 
interest  in  realty,  it  is  not  transferable  except 
by  deed;  and  therefore  that  this  agreement  is 
iaeflectnal  to  vest  title  in  the  plaintiff.  A  saffi- 
dent  answer  to  this  contention  i«  that  the  un- 
disputed evidence  clearly  establishes  the  agree- 
ment, and  a  complete  performance  of  its  con- 
ditions upon  the  part  of  plaintiff  and  his  gran- 
tor, possession  talien  thereunder  and  a  user  of 
the  water  for  several  years. 

"It  is  well  settled  in  this  jurisdiction  that, 
although  an  oral  contract  relating  to  realty  is 
within  the  statute,  where  a  consideration  has 
passed,  imd  it  has  been  fully  performed  by  both 
parties  and  possession  talien  in  pursuance 
thereof,  the  bar  of  the  statute  is  removed,  and 
equity    will  enforce   the  right   thus  ^  acquired. 


Schilling  v.  Rominger,  4  Colo.  100;  lipscomb  v. 
Nichols,  6  Colo.  200;  Tynon  v.  Despain,  supra 
[22  Colo.  240]. 

"Under  this  rale  the  plaintiff  established  his 
right  to  an  interest  in  the  ditch  that  equity  will 
recognize  and  protect;  and  a  decision .  as  to 
whether  or  not  such  interest  is  ordinarily  trans- 
ferable otherwise  than  by  deed  is  unnecessary 
to  the  determination  of  the  case." 

Certainly  that  agreement  for  tbe  perpetual 
use  was  not  to  be  completely  performed  with- 
in one  year,  and  Its  performance  for  a  few 
years  was  there  held  to  be  sufficient  per- 
formance of  the  contract  to  take  It  out  of 
the  statute. 

In  suCb  cases  the  courts  generally  treat 
such  contracts  as  executed  rather  ttian  execn- 
tory  In  thdr  nature.  In  tbe  application  of 
the  doctrine  of  i>art  performance.  It  will 
be  noted  that  our  statute  recognizes  this  doc- 
trine of  the  equity  powers  of  the  court,  by 
declaring  In  express  terms  that — 

"Nothing  in  this  chapter  contained  shall  be 
construed  to  abridge  the  powers  of  courts  of 
equity  to  compel  the  specific  performance  of 
agreements  in  cases  of  part  performance  «f 
such  agreement"    1  Mills,  (  8063.  p.  1367. 

It  will  be  seen  that  the  language  of  the 
statute  makes  this  qualification  apply  to  all 
provisions  contained  In  the  chapter  relating, 
to  frauds  and  perjuries,  and  does  not  limit 
it  to  contracts  Involving  an  Interest  In  real 
estate  alone. 

The  general  rule  relating  to  this  subject  a> 
applied  in  the  western  states  is  stated  by  Mr. 
Kinney,  In  his  work  on  Irrigation,  to  be: 

"As  is  the  ease  with  the  acquisition  of  rights 
of  way  and  other  interest  in  land,  rights  to 
tbe  use  of  water,  or  water  rights,  may  be  ac- 
quired without  a  formal  deed  of  conveyance. 
One  of  the  exceptions  mentioned  to  the  general 
role  in  a  previous  section  is  by  a  parol  con- 
tract for  a  good  consideration,  all  or  a  portion 
of  which  contract  has  been  executed,  and  of 
such  a  character  that  a  court  of  equity  will 
enforce  a  specific  performance.  An  agreement 
of  this  nature  talces  the  case  out  of  the  statute 
of  frauds  and  is  valid  as  against  the  original 
grantor  and  as  against  all  parties  having  notics 
thereof.  It  was  also  held  in  a  recent  Oregon 
case  that  a  parol  sale  of  land  and  appurtenant 
water  rights  for  a  consideration  and  a  sur- 
render of  possession  thereof  to  the  purchaser 
created  an  equitable  estate  in  the  water  rights 
which  a  court  of  equity  was  bound  to  protect 
Therefore  the  grantor  cannot  revoke  such  a 
contract  after  the  grantee  or  licensee  has  ex- 
pended money  in  making  valuable  improve- 
ments upon  the  strength  of  the  contract  in 
order  to  conduct  the  water  to  the  place  of  use. 
So,  under  this  principle  it  .is  held  that  a  parol 
agreement  between  parties  who  have  settled 
upon  lands  near  a  certain  stream  as  to  the 
amount  of  water  which  each  may  take  from 
the  stream,  if  acted  upon  for  a  time  by  the  par- 
ties, will  be  enforced  in  a  court  of  equity.  But 
to  successfnUy  rely  upon  contracts  of  this  na- 
ture it  is  held  that  it  must  be  made  for  a  con- 
sideration, and  must  either  be  executed  in  full 


Digitized  by 


Google 


112 


191  PACIFIO  BBPOBT^IB 


(Oola 


or  partly  execnted,  and  the  grantee  moat  be  able 
and  willing  to  fully  execute  the  contract  upon 
his  part."  Kinney  on  Irrigation  and  Water 
Righta  (2d  Ed.)  |  998. 

The  principle  above  stated  1>  stistalned  In 
Orayblll  t.  Corlett,  60  Colo.  S51, 154  Pac.  730. 

It  Is  Indeed  a  generally  preTalllng  state 
policy  In  those  states  dependent  upon  irriga- 
tion largely  for  snccessfnl  agricnlture,  both 
In  the  interest  of  economy  and  to  prevent  any 
unnecessary  waste  of  land  In  the  construction 
and  use  of  ditches,  that,  where  one  ditch  can 
answer  the  purpose  of  more,  the  right  to 
use  the  same  ditch  is  granted  to  others  than 
the  owners. 

This  principle  was  enacted  into  our  gener- 
al Irrigation  act  of  1881,  and  the  reason  for 
it  is  well  stated  by  Mr.  Justice  Hayt  In 
Downing  v.  More,  12  C!oIo.  816,  20  Pac.  766, 
in  the  following  language: 

"So  long  as  the  state  remained  but  sparsely 
settled,  and  mining  and  stock  raising  were  the 
chief  induB^rJes,  no  particular  hardship  result- 
ed from  such  a  law;  but,  with  the  Increase  of 
settlement,  the  growth  of  the  agricultural  in- 
terests and  the  rise  in  the  value  of  farming 
lands,  a  change  in  the  Ijrw  became  imperatiye, 
and  in  obedience  to  this  demand  the  statute  of 
1881  was  passed.  It  win  be  noticed  that  in  the 
first  section  of  the  act  provision  is  made  against 
burdening  improved  or  occupied  lands  with  two 
or  more  ditdles  for  the  purpose  of  conveying 
water  through  such  lands  without  the  owner's 
consent;  while  by  section  2  the  route  to  be 
selected  through  such  lands  is  designated.  The 
third  Section  is  to  give  effect  to  the  first  and 
second  sections  by  prohibiting  a  party  who  has 
constructed  a  ditch  to  convey  water  through 
such  lands  to  lands  adjoining  and  beyond  from 
preventing  other  parties  from  enlarging  and  us- 
ing such  ditch  when  necessary  for  ths  purpose 
of  conveying  water  through  the  same  lands." 

While  the  ditch  there  involved,  by  reason 
of  Its  private  character,  was  held  not  to  be 
wlthlu  the  statute,  yet  it  is  not  contended 
that  the  defendant's  ditch  Is  of  that  char- 
acter, and  it  must  be  therefore  held  to  be 
within  the  provisions  of  the  statute. 

[3]  Here,  as  was  said  in  the  Orayblll  Oase, 
the  verbal  contract  and  the  acts  and  conduct 
of  the  parties  under  it  constituted  an  irrevo- 
cable license. 

[4]  Some  objection  Is  made  under  a  claim 
tliat  the  ditch  must  be  enlarged  in  order  to 
carry  out  the  agreement.  That  may  be  so 
as  time  advances,  but  it  was  not  discussed  or 
considered  in  the  making  of  the  agreement, 
and,  besides,  others  supplied  by  defendant's 
ditch  were  assured  that  the  ditch  would  car- 
ry the  plaintiff's  water  without  interfering 
with  such  rights. 

But  the  fact  remains  that  the  ditch  did 
carry  plaintiff's  water  for  one  irrigation  sea- 
son and,  so  far  as  appears  here,  did  so  carry 
it  without  Inconvenience  or  complaint,  either 


from  the  defendant  or  from  other*  whom  it 
served. 

The  judgment  Is  reversed  and  the  causa 
remanded. 

Be  versed. 

GABBIOUBS,  0.  J.,  and  DBNISON,  7« 
concur. 

(68  Colo.  ESO) 
EMPLOYERS'    MUT.    INS.    CO.    V.    INDUS' 
TRIAL    COMIMISSiON    OF    COLORADO 
•t  al.    (No.  9386.) 

(Supreme  Court  of  Colorado.    April  6,  1920. 
Rehearing  Denied  July  6,  1920.) 

lassraaea  «s>360(4)— Premiams  an  poiii^  la- 
suring  payment  of  workmen's  compessatloa 
held  not  paid  by  antedated  cheek  retornsd. 
Premiums  on  policy  issued  by  employer's 
insurer  helA  not  paid  °  before  the  accident  to 
an  employ^  so  as  to  prevent  lapse;    it  ap- 
pearing that  employer's  fraudulently  antedated 
check,  drawn  after   the  accident,   sent  to  in- 
surer snd  deposited  by  mistake,  was  retunied 
when  investigation  revealed  the  accident,  and 
it  also   appearing  that  the  check,  which  waa 
Intended  to  pay  only  one  of  two  premium  pay- 
ments due,  waa  not  big  enough  to  pay  both,  as 
the  policy  required. 

Department  2. 

Error  to  District  Court,  City  and  County 
of  Denver;  Neil  V.  Graliam,  Judge. 

Proceeding  by  Bosie  La  Salle  and  otben 
under  the  Workmen's  Compensation  Act  for 
death  of  one  La  Salle,  <q)po6ed  by  the  Bis 
Lake  Fuel  Company,  the  employer,  and  the 
Employers'  Mutual  Insurance  Company,  the 
insurer.  Compensation  was  awarded  by  the 
industrial  Commission,  and  the  insurer  sued 
to  review  its  findings.  To  review  judgment 
sustaining  the  flndings,  the  insurer  brings 
error.  Reversed,  with  directions  to  vacate 
findings  and  award  as  to  the  insurer. 

L.  Ward  Bannister,  Leroy  McWhlnney, 
Samud  M.  January,  Hughes  &  Dorsey,  and 
W.  M.  Bond,  Jr.,  all  of  Denver,  for  plaintiff 
in  error. 

Victor  B.  Keyes,  Atty.  Oen.,  and  John  8. 
Fine,  Asst  Atty.  Oen.,  for  defendant  in  er- 
ror Industrial  Commission. 

Edmund  J.  ChurcbiU,  of  Denver,  for  de- 
fendant In  error  Big  Lake  Fuel  Co. 

Edward  Affolter,  of  Louisville,  for  de- 
fendants in  error  La  Salle  and  others. 

DENISON,  J.  The  plaintiff  in  error 
brought  suit  in  the  district  court  under  sec- 
tions 78^2  of  chapter  179,  S.  L.  1915,  to 
review  the  flndings  of  the  Industrial  Oom- 
ndsslon  against  plaintiff  in  error  upon  a 
claim  for  the  death  of  one  La  Salle,  who 
was  killed  by  accident  while  in  the  employ 
of  defendant  the  Big  Lake  Fuel  (Company. 
The  Judgment  was  for  defendant,  thus  sus- 
taining the  commission's  finding. 
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CO.  V.  IKDUSTRIAIi  COMMISSION 
<1»1  P.> 


The  BOIe  question  before  the  commlBslon 
and  the  conrt  was  whether  a  certain  poUcy 
issDed  by  the  Insurance  company  was  in 
force  at  the  time  of  the  accident  The  com- 
mission decided  that  It  was  In  force.  The 
commission's  findings  of  fkct  are  full  and 
detailed.  We  are  of  the  opinion  that  they 
do  not  justify  the  deduction  that  the  policy 
was  In  force  at  the  time  of  the  accident,  but 
compel  the  opposite  conclusion. 

The  policy  was  dated  June  28,  1016,  and 
by  Its  terms  was  to  take  effect  from  that 
date.  It  required  a  cash  deposit  at  Its  Issue, 
whldt  was  made;  also  another  on  July  1st. 
These  deposits  were  to  secure  the  payment 
of  premiums.  The  policy  required  the  first 
premium  to  be  paid  not  until  August  1st, 
because  the  amount  thereof  could  inot  be  as* 
certalned  until  the  pay  roll  of  the  enq>loyer 
for  July,  upon  which  the  premium  was  com- 
puted, had  been  reported,  and  this  premium 
paid  for  insurance  for  past  time..  By  the 
terms  of  the  policy,  If  payment  of  a  deposit 
or  premiom  was  not  made  within  10  days 
after  Its  maturity  the  policy  ipso  facto 
lapsed,  as  of  midnight  of  the  last  day  of  the 
calendar  month  before  such  maturity,  with- 
out notice  to  anybody.  These  provisions  seem 
to  have  been  necessary  to  prevent  delay  of 
premiums  until  after  an  accident  Neither 
the  deposit  due  July  Ist  nor  the .  premium 
due  August  1st  bad  been  paid  when  t^e  ac- 
cident occurred. 

La  Salle  was  killed  about  2  p.  m.,  Friday, 
August  11,  1916.  Afterwards,  on  the  same 
day,  the  employer  company  drew  a  check 
falsely  dated  August  lOtb,  on  a  Lafayette 
bank,  for  $40.  the  amount  of  the  required 
deposit,  and  mailed  it  to  the  Ralph  W.  Smith 
Agency  Company,  the  insurance  company's 
underwriting  manager,  who  received  It 
about  U  a.  m.;  Saturday,  August  12th,  and 
Immediately  sent  it  to  the  treasurer  of  the 
Insurance  company.  The  practice  of  the 
company  and  the  treasurer  was  to  hold  de- 
linquent checks  till  an  Investigation  showed 
that  there  had  been  no  accident  during  de- 
linquency. One  Small,  the  treasurer's  derk, 
intending  to  follow  ttils  custom,  neverthe- 
less by  mistake  sent  the  check  with  oth- 
er items  to  the  Denver  National  Bank  for 
deposit  before  noon  on  Saturday  and  did  not 
discover  the  mistake  till  Monday  morning. 
The  bank  gave  the  Insurance  company  cred- 
it for  the  check.  Monday  morning,  however, 
before  the  bank  opened  for  business,  Small, 
having  discovered  the  error  and  learned  of 
the  accident,  withdrew  the  check,  and  the 
bank  charged  back  the  amount  to  the  Insur- 
ance company.  The  check  was  then  return- 
ed to  the  employer  coiApany  which  drew  It 

Having  found  the  facts  substantially  as 
above,  the  commission  finds: 

"That  the  receipt  of  tbe  check  and  the  de- 
posit of  said  check  in  tbe  bank  constituted  pay- 
ment under  the  policy  of  tlie  amount  due  tbere- 
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The  conclusion  Is  Impossible,  In  view  of 
the  previous  findings,  for  several   reasons^ 

1.  The  check  was  never  accepted  as  pay- 
ment It  was  hdd  pending  Investigation. 
The  deposit  in  the  bank  was,  according  to 
the  findings,  a  mistake,  L  e.,  an  Involuntary 
act,  which  did  not  atFect  the  Situation  one 
way  or  the  other.  The  company  did  not  in- 
tend to  accept  the  check.  If  the  investigation 
should  reveal  an  accident  during  delinquen- 
cy; It  did  reveal  It,  and  the  company  re- 
turned the  check. 

2.  The  check  is  found  by  the  commission 
to  have  been  drawn  to  pay  tbe  second  de- 
posit The  premium  due  August  1st  has 
never  been  paid.  The  payment  of  both  is 
required  by  the  policy.  One  is  as  Important 
as  the  other.  The  failure  to  pay  either  au- 
tomatically cancels  the  pcrflcy.  The  check 
cannot  be  regarded  as  a  payment  of  both, 
as  the  commission  seems  to  have  thought, 
because  it  was  not  big  enough,  and  was  not 
■o  Intended. 

S.  The  check  was  fraudulent  drawn  .after 
the  accident,  antedated  with  intent  to  de- 
ceive, and  sent  In  tbe  hope  that  the  company 
would  accept  It  before  It  learned  of  the 
accident,  and  so  subject  itself  to  the  loss. 
Justice  cannot  sanction  such  a  proceeding 
by  giving  the  perpetrator  the  fruits  of  it. 

Something  has  been  suggested  about 
waiver  and  estoppel,  but  the  action  of  the 
Insurance  company  could  not  amount  to 
waiver,  because  it  was  done  in  Ignorance  of 
the  accident  and  of  the  fact  that  the  check 
had  been  drawn  thereafter,  nor  to  estoppel, 
because  the  employer  did  not  rely  on  It,  or 
even  know  of  it 

There  was  some  evidence  of  an  oral  vari- 
ation of  the  policy,  giving  till  July  28th  to 
make  the  second  deposit-;  but,  if  true,  we  do 
not  think  it  competent,  and,  even  though 
both  true  and  competent,  it  would  not  alTect 
the  result,  because  in  any  event  the  second 
deposit  was  delinquent  when  the  check  was 
drawn. 

There  Is  also  some  claim  that,  since  tbe 
first  deposit  was  not  made  till  July  7th  and 
the  binding  receipt  not  Issued  till  then,  the 
effect  of  the  provisions  of  the  policy  must 
be  calculated  from  that  day.  Instead  of  from 
June  28th.  Such  dalm  is  contrary  to  the 
policy  Itself,  and  Ignores  the  undisputed 
evidence  that  the  employer  especially  re- 
quested and  insisted  that  the  policy  become 
effective  as  of  June  28th,  and  that  the  bind- 
ing receipt  so  reads. 

The  Judgment  should  be  reversed,  with 
directions  to  the  district  court  to  vacate,  so 
far  as  the  insurance  company  is  concerned, 
the  findings  and  award  of  the  commission, 
and  to  direct  the  commission  to  dismiss  the 
proceedings  as  to  that  company. 
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MORGAN  V.  W.  A.  HOWARD  REALTY  CO. 
(NO.  9794.) 

(Snpreme  Court  of  Colorado.     May  3,  1920. 
Rehearing  Denied  July  6,  1920.) 

i.  Broken  ^=357(2),   63(1)— Com  mission   not 
defeated   by   contraoting    on   different  terms 
or  by  refusing  to  malie  or  enforce  oontraot. 
That  owner  himself  closed  a  contract  with 
broker'o  client  on  terms  slightly  different  from 
those  quoted  the  broker,  or  that  he  failed  to 
contract,  or  to  enforce  Us  rights  under  a  con- 
tract in  fact  executed,  will  not  defeat  broker's 
claim   for  commission   where   the  parties   are 
brought  together,  and  the  trade  is  effected  by 
the  agency  of  the  broker. 

2.  Brokers  «=36l  (2)— Listing  oontraot  held  to 
inoitido  io«sehald  Interest  in  view  of  ownor's 
agreonent  to  furnish  a  "|»roper  abstraot  of 
title." 

A  loMehold  interest  \el4  induded  in  listing 
contract  of  land  for  sale  claimed  to  be  con- 
ditional on  owner's  procuring  leasehold  interest, 
where  sach  intent  was  not  excluded,  and  where 
owner  agreed  to  furnish  a  "proper  abstract  of 
title,"  which  must  be  held  to  be  an  abstract 
showing  a  marketable  title. 

3.  Evidence  «=3444(4)— Oral  agreement  mak- 
ing oontraot  for  sale  of  land  conditional  In- 
admissible. 

In  a  broker's  fiction  for  commission  da- 
fended  on  ground  that  sale  of  land  by  oral 
agreement  was  made  conditional  on  owner's 
procuring  leasehold  interest,  evidence  tending 
to  show  such  agreement  was  inadmissible,  being 
contrary  to  the  written  agreement. 

Errwr  to  District  Court,  Bent  County;  A. 
V.  Hollenbeck,  Judge. 

Action  by  the  W.  A.  Howard  Bealty  Com- 
pany against  John  Morgan.  Judgment  tor 
idainUfC,  and  defendant  brings  error,  and  ap- 
Iriles  tor  a  supersedeas.    Affirmed. 

The  parties  will  hereinafter  be  deatgnated 
as  In  tne  court  below,  where  the  realty  com- 
pany was  plaintiff,  and  the  plaintiff  In  error 
was  defendant 

The  plaintiff  was  a  copartnership  engaged 
In  the  business  of  selling  real  estate  on  com- 
mission. On  September  6, 1917,  defendant  en- 
tered into  a  contract  with  plaintiff  by  which 
It  was  authorized  "to  sell  the  following  de- 
scribed premises,  the  same  to  remain  exdu- 
slvely  in  their  hands  for  sale,"  with  an  agree- 
ment to  pay  6  per  cent,  commission  on  the 
price  agreed  upon.  The  contract  further 
provided  that  the  commission  would  be  paid 
"If  the  sale  Is  effected  during  said  period  [1. 
e.,  the  period  for  which  It  was  listed], 
•  •  •  Proper  abstract  of  title  will  be  fur- 
nished the  buyer  by  me.  •  •  •  Incum- 
brance on  the  property,  $3,000.  Price,  $90. 
Terms,  cash  $2,500."  October  10,  1917,  de- 
fendant and  one  Paul  Albert  Guder  entered 


Into  a  contract  of  sale  of  the  premises  In 
question  by  which  defendant  agreed  "to 
convey  to  said  party  of  the  second  part.  In 
fee  simple,  by  good  and  sufficient  warranty 
deed,"  the  property  In  question,  •  •  • 
'''said,  premises  to  be  free  and  clear  of  all 
liens,  incumbrances,  and  taxes."  The  pur- 
chase price  mentioned  In  the  contract  was 
$13,600,  of  whidi  $20  was  paid  down,  $5,000 
to  be  paid  on  or  before  November  10,  1917, 
$8,580  on  or  before  six  years  from  date.  The 
contract  recited  that  Ouder  "has  given  three 
promissory  notes,"  for  the  deferred  payments. 
This  contract  makes  no  provision  for  any 
election  or  forfeiture  by  the  purchaser,  but  It 
does  provide  that  In  case  he  fails  to  comply 
with  any  of  Its  terms  It  "shall  be  forfeited 
and  determined  at  the  election  of  said  party 
of  the  first  part" 

Plaintiff  alleges  that  It  folly  compUed  with 
the  terms  of  the  listing  contract  and  asks 
judgment  for  Its  commission,  $680.  Defend- 
ant alleges  that  the  sale  was  a  conditionAl 
one,  the  conditions  being  that  the  $5,000  pay- 
ment should  be  made  on  November  10,  1917, 
and  security  for  the  balance  delivered  on  that 
date,  and  that  one  Stephens,  a  tenant  under 
a  lease  expiring  March  1, 1919,  would  consent 
to  deliver  up  possession  of  the  land  upon  con- 
summation of  the  contract;  that  the  tenant 
refused  to  so  surrender,  whereupon  Ouder 
failed  and  refused  to  consummate  the  agree- 
ment and  it  was  abandoned.  The  new  matter 
In  the  answer  is  denied  by  replication.  The 
cause  was  tried  to  a  jury,  which  returned  a 
verdict  for  plaintiff  for  $680.  Motion  for 
new  trial  having  been  filed  and  overruled. 
Judgment  was  entered  on  the  verdict  From 
that  Judgment  defendant  brings  error,  and 
the  cause  is  now  before  us  on  his  application 
for  a  supersedeas. 

Allen  M.  Lambrlglit,  of  Las  Animas,  for 
plaintiff  in  error. 

H.  O.  Bell,  of  Las  Animas,  and  Allyn  Cole, 
of  Lamar,  for  defendant  in  error. 

BUBKB,  J.  (after  stating  the  fticts  as 
above).  That  the  purchaser,  Ouder,  was 
plainttfTs  client  is  established  by  the  evi- 
dence, and  there  is  neither  proof  nor 'offer 
of  proof  to  the  contrary.  That  he  was  ready, 
willing,  and  able  to  buy  upon  terms  satis- 
factory to  the  owner  is  established  by  the 
fact  that  they  entered  into  a  contract  of  sale 
which  could  only  be  avoided  by  the  default 
or  consent  of  defendant  himself. 

Two  defenses  only  are  urged  against  this 
claim  for  commission  which  require  our  con- 
sideration. The  first  !>  that  the  contract 
made  by  plaintiff  with  the  purchaser  was 
not  the  contract  which  he  was  authorized  to 
make;  the  second  that  the  contract  of  sale 
was  conditional  and  that  the  conditions  were 
never  met. 
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"Wben  property  is  pat  Into  the  hands  of  ■ 
real  estate  acent  for  aale  and  he  directly  ne- 
fotiatea  one,  or  i>  the  moTing  cause  by  which 
one  is  effected,  either  by  him  or  the  owner,  the 
tnthorities  afree  that  he  is  entitled  to  his  com- 
mission." Leonard  r.  Roberts,  20  Colo.  88, 
91,  36  Pac  880,  SSL 

The  same  Is  tme  "although  no  sale  wag  in 
Ikct  concluded,  If  the  failure  to  effect  one 
was  the  teult  of  the  principal."  Perkins  v. 
BosseU,  06  Colo.  120,  126,  137  Pac.  907,  910. 

[1]  It  will  not  defeat  the  claim  for  commis- 
sion that  the  owner  himself  closed  a  contract 
with  the  broker's  client  upon  terms  slightly 
dilferlng  from  those  quoted  the  broker,  or 
that  be  failed  to  contract,  or  to  enforce  his 
rights  under  a  contract  in  fact  executed, 
where  the  parties  are  brought  together  and 
the  trade  effected  by  the  agency  of  tlie 
broker.  Honerty  et  al.  t.  Fritz,  5  Colo.  174, 
179;  Howe  y.. Werner,  7  Colo.  App.  630,  44 
Pac.  611. 

*?t  is  snffident  if  the  party  desiring  to  trade 
his  property  for  another  solicits  the  serrices 
of  a  broker  who  finds  a  person  wiliing  and  able 
to  make  the  exchange  and  brings  the  parties 
fawether  who  thereupon  enter  into  negotiations 
which  they  oltimately  conclude  though  on  terms 
somewltat  Tarying  from  those  expressed  in  the 
original  proposition.  The  broker  thereby 
earns  his  compensation."  Knowles  t.  Harrey, 
10  Colo.  App.  9,  11,  62  Pac.  46,  47. 

[2]  Defendant's  contention  that  the  execu- 
tion and  delivery  of  the  contract  of  sale  was 
conditional  cannot  in  the  face  of  this  record 
be  maintained.  .  If  there  was  in  fact  out- 
standing a  leasehold  interest  in  the  property 
in  question,  tliat  leasehold  Interest  was  in- 
dnded  in  the  listing  contract ;  First,  l>ecanse 
it  was  not  excluded;  and,  second,  because 
defendant  thereby  agreed  to  furnish  a  "prop- 
er abstract  of  title",  which  must  be  held  to 
be  an  abstract  showing  a  marketable  title. 
Such  leasehold  interest  was  also  included  in 
the  Ouder  contract  of  sale;  the  title  to  be 
conveyed  thereunder  being  one  "in  tee  simple, 
by  good  and  sufBclent  warranty  deed, 
*  *  *  free  and  clear  from  all  liens,  incum- 
brances and  taxes."  Defendant  sought  to 
show  that  prior  to  the  execution  and  delivery 
of  this  contract  of  sale  it  was  orally  under- 
stood and  agreed  that  such  a  title  should  be 
transferred  by  defendant  only  in  the  event 
he  could  procure  the  leasehold  interest. 

"All  oral  negotiations  •  •  •  between  the 
parties  which  preceded  or  accompanied  the  ex- 
ecution of  the  instrument  are  to  be  regarded 
Mu  merged  in  it."  Randolph  et  al.  t.  Helps  et 
aL,  »  Colo.  29,  33,  10  Pac.  246,  248. 

[3]  If  such  an  oral  agreement  was  in  fact 
made,  it  was  contrary  to  the  written  agree- 
ment and  the  offer  of  evidence  to  support  it 
was  properly  excluded. 


"The  language  of  a  contract  is  the  agreed  re- 
pository .of  the  intention  of  the  parties,  and 
from  it,  when  free  from  ambiguity,  they  can- 
not be  allowed  to  appeal  to  the  less  certain 
testimony  of  witnesses."  Randolph  t.  Helps, 
supra. 

In  addition  to  the  foregoing,  it  might  be 
observed  that  under  the  listing  contract  the 
presumption  was  that  the  seller  would  deliver 
possession.  That  contract  was  exclusive, 
and,  without  terminating  it  as  therein  pro- 
vided, the  owner  could  not  negotiate  a  sale 
on  other  terms  and  defeat  the  broker  of  his 
commission.  Under  the  terms  of  the  contract 
of  sale  defendant  could  have  enforced  it  by 
an  action  for  Bi>ecific  performance.  He 
could  not  therefore  by  his  election  to  forfeit 
the  contract  avoid  payment  of  the  conunia- 
sion. 

For  the  reasons  above  stated,  the  superse- 
deas is  denied,  and  the  judgment  a£Brmed. 


OARRIOUES,    O. 
concur. 


3.,   and    TELLBR,    J., 


JASPER  at  ux.  V.  BICKNELL. 


(«8  Goto.  SOS) 
(No.  97SS.) 


(Supreme  Conrt  of  Colorado.     April  6,  1920. 
Rehearing  Denied  July  6,  1920.) 

1.  Witamsaa  «=>S2(8)  —  Hotband  aad  wife 
held  exofflpt  uader  statute  from  testifying  or 
adverse  party  orosi-examinatlon. 

In  an  equitable  action  against  a  husband 
and  wife  in  aid  Qf  execution  to  subject  the 
husband's  realty  recorded  in  the  wife's  name 
to  the  judgment,  it  was  error  to  allow  the  hus- 
band and  wife  to  be  cross-examined  by  plain- 
tiff under  Rev.  St.  1908,  |  7284,  providing  for 
an  adverse  party  examination  as  against  an 
objection  that  the  husband  and  wife  were  ex- 
empt from  such  examination  under  section  7274, 
par.  1,  relating  to  testimony  by  or  against  a 
husband  and  wife. 

2.  WItneosoo  i3=3275(8)   ~  Refssal  to  allow 
'   oouasal  to  exanine  olioats  after  advorto iiarty 

oxamlnitloi  held  error. 
Where,  in  an  equitable  action  in  aid  of 
execution,  it  was,  sought  to  subject  realty  re- 
corded in  a  wife's  name  to  her  husband's  debts, 
and  both  the  husband  and  wife  had  been  sub- 
ject to  party  examination  under  Rev.  St. 
1906,  i  7284,  it  was  error  at  the  close  of  such 
cross-examinatioli  to  refuse  to  allow  counsel 
for  defendanta  to  interrogate  his  clients,  since 
a  witness  thus  called  may  be  examined  by  both 
sides. 

3.  WItaeoseo  «=»3g3(l)  —  Unanthontloated 
transoript  of  testlmoay  before  referee  held 
Inoompeteat  In  ImpeaolimoBt. 

In  an  equitable  action  in  aid  of  execution, 
to  subject  realty  recorded  in  wife's  name  to 
her  husband's  debts,  a  transcript  of  testimony 
previously  taken  before  a  referee  in  bank- 
ruptcy was  incompetent  to  impeach  the  husband 
where  not  authenticated. 
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4.  Honestead  «=>47— Wifa^t  reoord  of  home- 
stead entry  neder  statute  held  valid  aa  to 
husband's  creditors. 

In  an  equitable  action  in  aid  of  execution 
to  subject  realty  recorded  in  the  ^rife's  name 
to  her  husband's  debts,  where  it  appeared  that 
the  wife  had  caused  a  homestead  entry  to  be 
made  on  her  record  title  to  such  lands,  under 
Kev.  St.  1908,  {|  2950,  2951,  it  was  error  to 
require  the  wife  to  quitclaim  for  the  benefit 
of  her  husband's  creditors,  since  under  no  cir- 
cumstances could  plaintiff  be  decreed  relief  as 
to  real  estate  to  which  he  would  not  have  been 
entitled  had  the  property  in  fact  stood  in  the 
husband's  name. 

5.  Limitation  of  actions  <3=3l80(5),  182(3)— 
Manner  of  Interposing  bar  of  statute  statisd. 

An  objection  that  an  action  is  barred  by 
the  three-year  statute  of  limitations,  Rfy.  St. 
1908,  {  4072,  cannot  be  raised  by  ceneral  demur- 
rer, nor  is  it  available  under  a  general  denial, 
but  mast  be  specially  pleaded  in  the  answer,  or 
it  must  appear  on  the  face  of  the  complaint 
that  the  action  is  barred,  in  which  csm  It  may 
be  pleaded  by  special  demurrer. 

Department  1. 

Error  to  District  Court,  Jefferson  Comity ; 
Samael  W.  Johnson,  Judge. 

Action  by  Amanda  OUn  Bicknell  against 
Henry  Jasi)er  and  wife.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  On  applica- 
tion for  Buperaedeos.  Beveraed  and  re- 
manded. 

This  was  an  equitable  action  In  aid  of  ex- 
ecutlon^  and  was  brought  by  defendant  in 
error  against  idaintifTs  in  error  who  are  hus- 
band and  wife.  The  parties  are  hereinafter 
designated  as  in  the  court  below. 

Plaintiff  had  obtained  a  Judgment  against 
defendant  Henry  Jasper  and  caused  a  tran- 
script of  the  docket  entry  thereof  to  be  filed 
in  the  office  of  the  county  clerk  and  recorder. 
Execution  was  Issued  and  levy  made  upon  the 
Interest  of  Henry  Jasper  in  the  real  estate 
here  in  question,  consisting  of  28  acres,  stand- 
ing of  record  in  the  name  of  the  wife.  The' 
amended  complaint  alleges  that  Henry  Jasper 
was  the  owner  of  this  property,  the  title  to 
which  he  had  caused  to  be  placed  in  the  name 
of  his  wife  with  the  Intent  on  the  part  of  both 
to  hinder,  delay,  and  defraud  creditors,  and 
I»artlcularly  the  plaintiff;  that  the  transac- 
tion was  without  consideration;  and  that 
Henry  Jasper  was  at  the  time  Insolvent.  De- 
fendants demurred  on  the  grounds  that  the 
ccHnplalnt  was  ambiguous,  unintelligible,  and 
uncertain,  and  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  This  demurrer 
was  overruled,  and  defendants  answered  de- 
nying the  material  allegations  of  the  com- 
Idalnt.  Trial  was  had  to  the  court  and  Judg- 
ment entered  for  plaintiff.  The  real  estate 
was  decreed  to  be  the  property  of  Henry  Jas- 
per and  snbject  to  the  lien  of  plaintiff's  Judg- 
ment    It  was  further  ordered  that  Minnie 


Jasper  deposit  with  Uie  detfe  of  the  court  a 
deed  quitclaiming  all  her  interest  In  said 
property  to  her  husband.  To  review  this 
Judgment  defendants  sued  out  a  writ  of  error, 
and  the  cause  is  now  before  ns  on  their  ap- 
plication for  a  supersedeas. 

George  B.  Campbell,  of  DenTer,  for  plain- 
tiffs in  error. 

Qualntance,  King  &  Qualntance  and  John 
T.  Maley,  all  of  Denver,  for  defendant  In  er- 
ror. 

BT7RKB,  J.  (after  stating  the  facts  as 
above).  Numerous  alleged  errors  are  assign- 
ed, but  we  find  It  necessary  to  consider  only 
those  going  to  the  competency  of  the  evidence, 
assuming  that  that  evidence.  If  properly  be- 
fore the  court,  was  sufficient  to  support  the 
Judgment. 

Section  7284,  R.  S.  1908,  provided: 

"A  party  to  the  record  of  any  dvfl  action  or 
proceeding,  •  *  •  may  be  examined  npon 
the  trial  thereof,  as  if  under  cross-examination 
at  the  instance  of  the  adverse  party  or  parties 
or  any  of  them,  and  for  that  purpose  may  be 
compelled  in  the  same  manner  and  subject  to 
the  same  rules  for  examination  as  any  other 
witness  to  testify.    •    •    • " 

Each  of  the  defendants  was  called  tinder 
this  statute,  and  each  objected  to  such  ex- 
amination, daimlng  exemption  therefrom  un- 
der the  provisions  of  paragraph  1,  {  7274,  R. 
S.  1908,  which  reads: 

"A  husband  shall  not  be  examined  for  or 
against  hia  wife  without  her  consent,  nor  a  wife 
for  or  against  her  husband  without  his  consent; 
nor  shall  either  during  the  marriage  or  after- 
ward be,  without  the  consent  of  the  other,  ex- 
amined as  to  any  communication  mads  by  one 
to  the  othQT  during  the  marriage." 

[1]  This  objection  was  overruled,  and  that 
ruling  constitntes  reversible  error.  Franken- 
thal  et  aL  v.  Solomonson,  20  Wash.  460,  65 
Pac.  754,  44  L.  R.  A.  311,  72  Am.  St  Rep.  116 ; 
In  re  Jefferson  (D.  0.)  96  Fed.  826. 

[2]  At  the  close  of  this  cross-examination 
under  the  statute,  counsel  for  defendants 
sought  to  Interrogate  his  clients,  and  the 
court  sustained  an  objection  thereto.  This 
was  error.  Merritt  v.  Hummer,  21  Colo.  App. 
568,  122  Pac.  816.  In  that  case  the  error  was 
held  not  prejudicial  for  the  reason: 

"That  defendant  was  later  called  to  the  stand 
and  examined  fully  by  his  counsel  upon  the 
matters  brought  out  by  counsel  for  plaintiff 
when  he  was  first  examined." 

The  record  t>efore  us  does  not  disclose  sacb 
an  examination.  The  rule  laid  down  by  the 
Court  of  Appeals  In  the  Merritt  Case  was  rec- 
ognized by  this  court  in  Western  Investment 
&  Land  Co.  t.  First  Nat.  Bank  of  Desav&: 
(No.  8282,  decided  March  4,  1918)  172  Pac.  6, 
8,  wherein  it  is  said:    "Under  our  practice  a 
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witness  tbns  called  maj  be  examined  by  both 
■Ides." 

[S]  An  important  part  of  the  statatory 
cross-examination  of  defendant  Henry  JaB];>er 
related  to  testimony  presumably  theretofore 
given  by  him  before  a  referee  In  bankmptcy, 
and  the  examination  was  conducted  from  an 
alleged  transcript  of  that  testimony.  This 
transcript  was  afterwards  admitted  In  evi- 
dence over  the  objection  of  defendant  and 
with  the  STowed  pnrpose  of  Impeaching  him. 
That  there  had  been  such  a  bankruptcy  pro- 
ceeding In  which  defendant  testified  was  un- 
disputed, but  no  evidence  was  adduced  of  the 
identity  or  authenticity  of  the  exhibit  It 
was  therefore  entirely  Incompetent  And  must 
have  been  prejudicial. 

Minnie  Jasper  obtained  title  to  18  acres  of 
the  land  in  question  by  deed  from  Maude 
Moore,  and  to  the  remaining  10  acres  by  deed 
from  Mary  Fltzpatrlck.  Upon  the  margin  of 
her  record  title  to  each  tract  she  had  caused 
a  "homestead"  entry  to  be  made. 

'^Tery  bouaeholder  in  the  state  of  Colorado, 
being  the  head  of  a  family,  shall  be  entitled  to 
a  homestead  not  exceeding  in  value  the  sum  of 
two  thousand  df>llara,  exempt  from  execution 
and  attachment,  aristng  from  any  debt,  contract 
or  dvil  obligation,  entered  Into  or  Incurred 
after  the  first  day  of  February,  In  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
sixty-eight."    Section  2950,  R.  S.  1908. 

*7o  entitle  any  person  to  the  benefit  of  this 
act,  he  sbaS  cause  the  word  'homestead'  to  be 
entered  in  the  margin  of  his  record  title  to 
the  same,  wltich  marginal  entry  shall  be  signed 
by  the  owner  making  such  entry.  *  *  *  In 
case  the  husband  is  the  owner  of  said  home- 
stead, the  wife  may  cause  such  entry  to  be 
made  and  recorded,  and  the  signature  of  said 
entry  by  the  wife  shall  have  the  same  effect 
as  if  entered  by  the  husband,  the  owner  of  the 
property."    Section  2961,  B.  S.  1908. 

[4]  The  making  of  this  "homestead"  entry, 
and  the  fact  that  since  obtaining  title  to  the 
property  she  and  her  busband  had  resldei 
thereon,  were  set  up  in  the  answer  of  de- 
fmdants,  were  not  denied  by  the  plaintiff, 
and  are  established  by  the  evidence.  Under 
no  drcnmstances  conld  plaintiff  be  decreed 
relief  as  to  the  real  estate  in  question  to 
which  she  would  not  have  been  entitled  had 
the  property  in  fact  stood  in  the  name  of 
Henry  Jasper.  Under  such  circumstances  the 
bomestead  oitry  of  the  wife  would  have  re- 
served the  same  from  sale  under  execntlon 
to  the  extent  of  the  valuation  provided  in 
section  29S0,  supra,  and  that  reservation  the 
comt  conld  not  obUge  her  to  rriloqniab  by 
qaitdalm  for  the  benefit  of  the  creditors  ot 
ber  husband. 

In  vlenr  of  the  posatble  retrial  of  this  canse. 
It  seems  advisable  to  notice  an  additional 
assignment  It  was  contended  by  defendants 
below,  and  is  nrged  here,  that  recovery  by 


plaintiff  is  precluded  under  the  provisions  of 
our  three-year  statute  of  limitations. 

"Bills  for  relief,  on  the  ground  of  fraud,  shall 
be  filed  within  three  years  after  the  diseovery 
by  the  aggrieved  party,  of  the  facts  constitut- 
ing such  fraud,  and  not  afterwards."  Section 
4072.  B.  S.  1908. 

[I]  Defendants  have  filed  no  pleading  in 
this  cause  under  which  they  may  take  ad- 
vantage of  this  statute. 

"The  objection  that  an  action  Is  barred  by 
the  statute  of  limitations  cannot  be  raised  by 
general  demurrer,  nor  is  it  available  under  a 
general  denial.  It  must  be  specially  pleaded  in 
the  answer,  or  when  it  appears  on  the  face  of 
the  complaint  that  the  action  is  barred  it  may 
be  pleaded  by  special  demurrer.  If  it  is  not 
pleaded  one  way  or  the  other,  it  is  deemed 
waived."  Tost  v.  Irwin,  63  Oolo.  269,  270,  128 
Pac.  626. 

The  bar  of  the  statute  does  not  appear  on 
the  face  of  the  complaint  It  conld  not  tbere- 
fore  be  raised  by  demurrer,  and  was  not  spe- 
cially pleaded  in  the  answer.  It  is  true  that 
the  statute  of  limitations  under  consideration 
In  the  Yost  Case  was  not  the  statute  here  In 
question,  but  the  language  is  the  same,  and 
no  reason  appears  why*  the  constructioh  of 
the  one  should  not  be  applied  to  the  other.  A 
careful  examination  of  the  Colorado  author- 
ities construing  section  4072,  supra,  discloses 
nothing  in  derogation  of  the  aiqitllcation  of 
this  rule. 

For  the  errors  heretofore  noted,  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 


GARRIGUB8,  a  J.,  and  TELLER,  J., 
cnr. 


con- 


GALVIN  V.  STOKES  et  at. 


«8  Colo.  376) 
(No.  9551.) 


(Supreme    Coort  of  Colorado.    May  3,  1920. 
Rehearing  Denied  July  6,  1920.) 

1.  Escrows  4=>l4(t)— Money  from  securities 
wrongfully  delivered  by  escrow  holder  In 
void  escrow  may  be  recovered. 

Where  securities  were  placed  in  escrow  by 
plaintiff  to  secure  amount  embessled  by  his 
associate  in  business  from  defendant,  and  es- 
crow holder  in  violation  of  condition  of  escrow 
that  the  prosecution  for  the  embeazlement  be 
dropped  delivered  the  securities  and  defend- 
ant realised  on  them,  plaintiff  may  recover  the 
proceeds  as  the  doctrine  of  parties  in  pari  de- 
licto did  not  apply. 

2.  Evidence  9=>I48  —  Void  escrow  agreeneat 
held  usable  to  establish  right  to  recover  moa< 
ey  paid  thereunder. 

In  suit  to  recover  proceeds  of  securities 
wrongfully  delivered  by  escrow  holder  in  vio- 
lation of  condition  that  prosecution  be  dis- 
continued, that  escrow  agreement  was  invalid 
would  not  prevent  the  agreement  being  used  as 
evidence  to  establish  its  terms. 
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3.  Escrows  9s>l4(l)  —  No  title  passes  Iqr 
wrongfal  delivery. 

An  escrow  civen  to  the  grantees  or  obli- 
gees l>y  the  depository  before  compliance  with 
conditions  or  happening  of  event  stipulated 
passes  no  title  and  gives  no  rights  to  obligee. 

4.  Payment  «=»87(2)— Money  secured  by  du- 
ress '  may  be  recovered  back  regardless  of 
Invalid  agreement. 

Where,  to  protect  his  business,  plaintiff 
gave  securities  in  escrow  on  demand  of  de- 
fendant from  whom  plaintiff's  .associate  in 
business  had  embezzled  and  defendant  realized 
thereon,  plaintiff  may  recover  the  proceeds  re- 
gardless of  the  validity  of  the  escrow  agree- 
ment, since  duress  was  nsed  preventing  a  vol- 
untary payment. 

Brror  to  District  Court,  City  and  Cbunty 
of  Denver ;   Clarence  J.  Morley,  Judge. 

Action  by  Maud  Oalvln  against  Charles 
A.  Stokes  and  anotber.  Judgment  for  de- 
fendants after  sustaining  of  demurrer  to 
c(»nplalnt,  and  plaiutifl  brings  error.  Be- 
yersed. 

S.  J.  Sackett  and  C  A.  Irwin,  both  of  Den- 
ver, for  plaintiff  in  error. 

Archibald  A.  Lee,  of  Denver,  for  defend- 
ants in  error. 

SCOTT,  J.  The  complaint  In  this  case,  in 
BO  far  as  Is  Important  to  consider,  alleged 
that  plaintiff  and  one  Fred  C.  Bartle  were 
the  sole  owners  of  the  capital  stock  of  the 
Merchant's  Transportation  Company,  engag- 
ed in  business  in  the  dty  of  Denver,  and 
that  Bartle  was  the  general  manager  of  said 
corporation,  and  that  his  personal  services 
were  necessary  to  the  success  of  the  business 
of  the  coriMration ;  that  the  defendant  the 
Denver  Transit  &  Warehouse  Company  rep- 
resented to  plaintiff  that  Bartle,  while  In  the 
employ  of  said  company,  had  embezzled  $S,- 
000  of  Its  money,  and  threatened  to  prose- 
cute Bartle  criminally  and  to  levy  attach- 
ments on  the  property  and  business  of  said 
Merchant's  Transportation  Company  and 
thereby  destroy  its  business,  unless  the 
plaintiff  should  deliver  to  the  defendant 
Charles  A.  Stokes,  attorney  for  the  defend- 
ant company,  her  certified  check  drawn  on  a 
Denver  bank,  fw  $2,000,  and  unless  the  said 
Bartle  should  secure  an  additional  sum  of 
$3,000;  that  under  such  circumstances^  she 
did  deliver  to  said  Stokes  her  certified  check 
for  $2,000  In  escrow  and  received  therefw 
the  following  escrow  receipt: 

"This  is  to  certify  that  I  have  received  from 
Fred  C.  Bartle  a  note  for  $3,000  secured  by  a 
mortgage  upon  land  in  Jefferson  county,  Colo- 
rado, and  I  have  also  received  from  Maud  Gal- 
vin  a  certified  check  for  $2,000,  which  note, 
mortgage  and  certified  dieck  are  deposited 
with  me  upon  the  following  conditions,  viz. : 

"That  the  said  Fred  C.  Bartle  is  indebted  to 
the  Denver  Transit  and  Warehouse  Company 


in  the  snm  of  $6,000  and  criminal  proceeding* 
have  been  instituted  against  him  through  the 
office  of  the  district  attorney  and  are  now  un- 
der his  controL 

"Now  if  the  said  district  attorney  is  willing 
to  dismiss  the  said  proceedings,  the  foregoing 
note,  mortgage  and  certified  check  are  to  be 
turned  over  to,  and  delivered  to,  the  Denver 
Transit  and  Warehouse  Company  in  settlement 
of,  and  in  full  satisfaction  of,  their  claim 
against  the  said  Bartle;  but  if  the  said  dis- 
trict attorney  refuses  to  dismiss  said  proceed- 
ings, then  the  said  note,  mortgage  and  certi- 
fied check  shall  be  returned  to  Fred  C.  Bartle 
and  Maud  Galvin. 

"Dated  at  Denver,  Colorado,  this  16th  day  of 
October,  A.  D.  1813. 

"[Signed]  Charles  A.  Stokes." 

The  complaint  farther  alleges  that  the 
criminal  prosecution  was  not  dismissed  and 
the  said  certified  check  was  wrongfully  de- 
livered to  and  cashed  by  the  defendant  com- 
pany. 

Prayer  was  for  Judgment  for  the  amount 
of  said  check  with  interest 

The  defendants  filed  their  demurrer  to  the 
complaint  upon  the  ground  that  it  did  not 
state  facts  sufiSclent  to  constitute  a  cause  of 
action  against  the  defendants. 

The  demurrer  was  sustained  by  the  court, 
and  the  plaintiff,  electing  to  stand  upon  her 
complaint,  brings  the  case  here  on  error. 

This  matter  was  before  the  court  on  the 
petition  of  Bartle  and  his  wife  to  cancel 
their  note  and  mortgage  given  by  them  In  the 
same  transaction.  Bartle  v.  Bond,  176  Pac. 
832.    The  court  there  said: 

"It  is  dear  that  said  instruments  were  ex- 
ecuted at  the  demand  of  the  defendant  com- 
pany, and  in  accordance  with  an  agreement 
evidenced  by  said  escrow  receipt.  In  deter- 
mining what  was  the  consideration  of  such 
agreement,  it  is  wholly  immaterial  whether  or 
not  the  sum  daimed  by  the  company  was  due. 
An  agreement  to  give  security  for  a  debt  is  a 
matter  quite  apart  from  the  transaction  in 
which  the  debt  was  incurred, 

"An  agreement  to  give  security  may  be  void, 
and  the  debt  continue  as  a  legal  obligation. 

"From  the  escrow  agreement  it  is  plain  tiiat 
the  dismissal  of  a  criminal  prosecution  was  the 
condition  upon  which  the  papers  were  to  be 
delivered  by  Stokes;  and  the  agreement  to  dis- 
miss was  the  inducement — the  consideration — 
for  their  execution  and  deposit  with  him. 

"The  agreement  was  contrary  to  public  pol- 
icy, and  void. 

"The  plaintiff  was  therefore  entitled  to  have 
the  note  and  trust  deed  canceled,  and  the  court 
erred  in  rendering  judgment  against  him." 

[11  A  proper  Interpretation  of  the  (^ilnlon 
In  that  case  makes  it  controlling  In  the  case 
at  bar. 

It  Is  not  claimed  that  the  plaintiff  In  this 
case  was  indebted  to  the  defendant  company 
in  any  sense,  or  had  Imowledge  of  the  alleg- 
ed embezzlemmt  of  Bartle  except  as  daimed 
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b7  the  defendant  company  at  the  time  of  this 
transaction.  It  would  therefore  be  a  singoi' 
lar  sort  of  Justice  for  this  court  to  cancel 
the  obligation  of  the  alleged  debtor  and 
wrongdoer  and  to  permit  the  defendant  com- 
pany to  retain  the  money  of  the  plalntUt. 
We  find  no  principle  of  law  by  which  audi 
latter  holding  may  be  sustained. 

Counsel  for  defendant  bases  hla  argnmoit 
upon  the  following  proposltioa: 

"^The  case  as  now  presented  to  this  court  in 
plaintiff  in  error's  opening  brief  is  a  plain  case 
of  attempted  recoreiy  of  money  paid  to  com- 
pound a  felony." 

If  tbls  were  a  correct  statement  «f  the 
ftcts  In  this  case,  an  entirely  different  prop- 
osition would  be  presented.  But  the  admit- 
ted tact  In  tbls  case  la  that  the  plaintiff  did 
not  pay  to  the  defendants  money  to  com- 
pound a  felony,  nor  tor  any  other  purpose, 
nor  at  all. 

Assuming  such  Incorrect  premise,  counsel 
then  proceed  to  invoke  the  doctrine  of  "In 
pari  delicto  potior  est  conditio  defendentis," 
so  frequently  considered  by  this  court  and 
the  Court  of  Appeals. 

Tbe  doctrine  is  expressed  In  different  form 
in  the  sereral  cases,  but  in  substance  tt  is 
the  same  In  all.  Counsel  for  defendant  dte 
it  and  rely  on  the  expression  in  Branham  ▼. 
Stallln%a,  21  Colo.  211,  40  Pac.  880.  62  Am. 
St.  Rep.  213,  as  follows: 

"  'In  pari  delicto  potior  est  conditio  defend- 
entis'—'In  equal  guilt  the  Btronfcer  is  the  sit- 
uation of  tbe  defendaof — is  a  maxim  of  the  law, 
or.  as  it  is  nometimes  expressed,  'Where  mis- 
condoct  is  mutual  the  law  will  not  lend  its  aid 
to  either  party.'  This  rule  was  not  adopted 
for  tbe  benefit  of  defendants,  bat  simply  upon 
the  grounds  of  public  policy.  Subject  to  a  few 
well-known  exceptions,  tbe  law  is  well  estab- 
lished that  where  such  a  contract  is  executory 
the  law  will  not  aid  either  party  to  enforce  its 
execution,  and  where  it  has  been  executed,  or 
money  paid  in  pursuance  thereof,  the  law  will 
not  aid  tbe  party  to  recover  back  the  amounts 
paid." 

It  win  be  noticed  in  that  case,  as  In  all 
similar  cases  dted,  the  money  or  consldera- 
Uoa  was  Toluntarily  paid  or  dellTered,  and 
the  action  was  to  recover  back  that  which 
was  so  volimtarUy  and  actually  dellTered,  or 
to  enforce  an  executory  contract 

In  tbls  case  the  check  was  not  delivered 
In  accordance  with  tbe  agreement,  but  in  vio- 
lation of  It;  therefore  without  any  authority 
at  all,  and  without  the  knowledge  or  oonaent 
of  tbe  plaintiff,  and  In  direct  violation  of  the 
express  pledge  of  tbe  escrow  bolder,  who 
was  for  such  purpose  the  Joint  trustes  of 
the  parties. 

How  can  It  be  said,. then,  tliat  tbe  delivery 
<rf  tbe  check  was  a  voluntary  delivery  or  a 
voltmtary  payment,  so  vital  in  the  appUca- 
tkm  of  tbe  doctrine  relied  on?  It  can  be  no 
different  In  principle  than  tf  the  check  bad  i  It  waa  subject  to  attachment  for  his  debts,  and 


been  stolen  fr<Hn  the  possession  of  the  plain- 
tiff and  delivered  by  tbe  thief  to  the  defend- 
ant corporation,  which  then  cashed  It.  Su(£ 
circumstance  would  have  ctmstltuted  an 
equally  voluntary  payment  as  under  the 
facts  in  the  case  at  bar. 

W  I^  Is  contended  that,  the  escrow  agreo- 
ment  being  void  as  in  contravention  of  pub- 
lic policy,  the  plaintiff  may  not  rely  upon  its 
terms  to  establish  the  status  of  the  parties 
showing  the  absence  of  tbe  delivery  of  tbe 
check  In  question.  While  the  escrow  receipt 
is  void  and  nonenforv^eable,  it  is  of  Itself  the 
best  evidence  of  that  fact  and  is  likewise  tbe 
liest  evidence  of  tbe  acts,  intent,  and  pur- 
poses of  tbe  parties,  and,  in  the  absence  of 
contrary  evidence,  is  conclusive  evidence  of 
the  fact  that  tbe  check  was  not  to  be  deliv 
ered  to  tbe  defendant  except  upon  the  hap> 
pening  of  a  certain  contingency,  wbldi  tbe 
admitted  allegations  of  tbe  cnnpl^lnt  show 
never  happened. 

Hence  the  check  In  this  case  waa  not  law- 
fully  delivered  and  therefore  not  authorized 
by  plaintiff  to  be  delivered  or  paid.  There- 
fore, the  doctrine  of,  "In  pari  delicto  potiw 
est  conditio  defendentis,"  cannot  apply. 

Our  negotiable  instrument  law  expressly 
provides  that  every  contract  on  a  negotiable 
instrument  is  incomplete  and  revocable  until 
delivery  of  the  instrument,  for  the  purpose 
of  giving  effect  thereto.  This  was  likewise 
tbe  rule  at  common  law. 

[3]  It  la  a  settled  principle  of  the  law  that, 
until  the  performance  of  the  condition  of  an 
escrow  agreement,  the  title  to  land  to  be  con- 
veyed remains  in  the  grantor,  and  further 
that,  if  the  grantor  dies  before  tbe  hapi>en- 
Ing  of  the  certain  event  of  performance  of 
tbe  condition,  tbe  title  descends  to  bis  heirs 
subject  only  to  the  purchaser's  interest  It 
follows  therefore  that  an  escrow  given  to 
the  grantee  or  obligee  by  tbe  depository  be- 
fore the  compliance  with  the  CMiditions  or 
before  tbe  happening  of  the  event  stipulated 
passes  no  title  and  gives  no  right  to  the  oU 
llgee.    16  Gyc.  578,  579. 

Tbls  doctrine  was  announced  in  Wolcott  t. 
Jobna,  7  Colo.  App.  360,  375,  44  Pac.  675,  681, 
and  it  was  there  said: 

"The  deed  to  the  property,  and  the  notes  for 
its  price,  were  placed  in  the  hands  of  Mr.  But- 
ler to  be  held  by  him  until  the  performance  of 
a  certain  condition  by  Johns.  Upon  the  per- 
formance of  that  condition  Bnfler  was  to  de- 
liver the  deed  to  Wolcott  and  Henderson,  and 
tbe  notes  to  Johns,  and  in  the  event  of  the  re- 
fusal or  impossibility  of  performance,  it  would 
have  been  his  duty  to  return  the  papers  to  tbe 
parties  respectively  from  whom  he  received 
them.  Until  performance  the  instruments  were 
entirely  ineffective  for  any  purpose;  there  was 
no  conveyance,  and  there  was  no  obligation 
upon  the  notes;  the  estate  with  all  its  inci- 
dents  remained  in  Johns;  if  he  had  died  in  the 
meantime  it  would  have  descended  to  his  heirs; 
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a  creditor  leyying  npon  it  wonld  hold  it  In  pref- 
erence to  the  grantees  named  in  the  deed." 

If  we  follow  the  rale  that  if,  in  a  case 
where  parties  enter  into  a  forbidden  con- 
tract, the  law  will  leave  the  parties  where  It 
found  them,  then  In  this  case  it  found  the 
plaintiff's  check  In  the  hands  of  an  ^crow 
holder,  undelivered  and  without  authority  to 
deliver,  and  therefore  not  lawfully  cashed 
or  paid. 

The  delivery  and  cashing  of  the  check  was 
solely  through  the  unauthorized  and  willful 
wrong  of  the  defendants ;  hence  the  plain- 
tiff is  entitled  to  recover  from  them  for  these 
wrongful  acts.  The  law  will  not  permit 
them  to  80  take  advantage  of  their  own 
fraud. 

It  is  true  that  the  plaintiff  placed  herself 
In  a  position  where  she  could  be  imposed  on 
by  another,  but  In  such  case  the  doctrine  of 
in  pari  delicto  has  been  expressly  held  by 
this  court  not  to  apply.  Branham  v.  Stall- 
Ings,  supra,  where  It  is  said: 

"The  ezceptions  cover  eases  of  asTirioTis  con- 
tracts, marriage  brokerage  contracts,  and  the 
like,  where  the  transactions  are  prohibited  for 
the  sake  of  protecting  one  set  of  men  from 
another,  the  one  from  their  condition  or  situa- 
tion being  liable  to  be  imposed  upon  by  the 
other  as  in  such  cases  the  parties  are  not  in 
pari  delicto,  and  it  is  assumed  that  public  poli- 
cy wiU  best  be  advanced  by  granting  relief.  2 
Pomeroy's  Eq.  Jur.  |  941,  and  cases  cited  in 
note." 

[4]  Bat  we  are  also  convinced  that  the 
complaint  alleges  facts  sufficient  to  constitute 
a  charge  that  the  check  was  obtained  by 
duress,  and  was  therefore  without  considera- 
tion and  void. 

The  judgment  is  reversed,  with  Instruction 
to  proceed  In  accordance  with  the  views  here- 
in expressed. 

OARRIOUES,  O.  X,  and  DBNISON,  J., 
concur. 

DBNISON,  J.  (concurring  spedally). 
Whether  the  check  was  delivered  by  the  trus- 
tee in  accordance  with  the  contract  seems  to 
me  immaterial,  because,  since  the  contract 
was  void,  such  delivery  was  without  author- 
ity whether  according  to  the  contract  or  not 

The  question  before  us,  however,  has  noth- 
ing to  do  with  the  delivery  or  nondelivery 
of  the  check  by  the  trustee.  The  question  Is 
whether  the  delivery  of  the  check  to  the 
trustee  on  the  terms  of  the  contract  was 
such  an  unlawful  act  as  to  place  plaintiff  in 
pari  delicto  with  the  trustee  and  the  Denver 
Transit  &  Warehouse  Oompany.  If  it  was, 
she  cannot  recover;  If  not,  she  can,  and  the 
case  should  be  reversed. 

It  is  true  that  the  parties  to  an  unlawful 
agreement    are   ordinarily    in    pari   delicto; 


but,  where  one  of  them  Is  brought  Into  the 
delict  by  duress  by  the  other,  the  entry  la 
not  voluntary,  and  so  they  are  not  In  pari 
delicto,  and  the  maxim  potior  est  conditio 
defendentls  does  not  apply  in  favor  of  him 
who  is  guilty  of  such  duress. 

In  the  present  case  the  threat  of  the  crim- 
inal prosecution  of  plaintiff's  partner  to  the 
rntn  of  plaintiff's  business  was  duress,  anal- 
ogous to  duress  of  goods,  so  that  she  cannot 
be  said  to  have  entered  the  unlnwful  trans- 
action voluntarily.  For  the  principles  here 
involved,  see  Judge  Elbert's  discussion  of 
duress  of  goods  in  Adams  v.  Schlffer,  11 
Colo.  15,  30-34,  and  cases  cited,  17  Pac.  21, 
7  Am.  St.  Rep.  202,  especially  Chase  v. 
Dwlnal,  7  Greenl.  (Me.)  34,  20  Am.  Dec.  352. 

For  these  reasons  I  think  the. case  should 
be  reversed. 


(6S  Colo.  122) 

GUYER  V.  STUTT,  Seoretary  of   Board   of 

Educatloa  of  School  District  No.   I, 

(No.  9229.) 

(Supreme  Court  of  Colorado.    Jmie  7,   1920. 
Befaearlng  Denied  July  6,  1020.) 

1.  Schools  and  school  districts  «=>53(5)— 
School  directors  not  sobjoot  to  recall;  ''gen- 
eral election";  "elective  pnblle  offleers  of  the 
state." 

Const,  art  21  (see  Laws  1913,  p.  672),  en- 
titled "Recall  from  Office,"  is  inapplicable  to 
school  directors;  the  recall  amendment  re- 
lating to  officers  elected  at  the  general  elec- 
tion, which  does  not  include  school  elections, 
and  the  words  "elective  public  officers  of  the 
state,"  as  used  in  the  amendment  meaning  of- 
ficers whose  duties  and  powers  are  coextensive 
with  the  state,  as  distinguished  from  county, 
city,  town,  district  and  school  officers. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Elective 
Office;   General  Election,] 

2.  Schools  and  school  dlttrlots  €=>55— Jurls- 
dictloM  of  school  directors  Is  confined  to  owe 
district 

School  directors  have  no  Jurisdiction  to  per- 
form duties  outside  of  the  school  district  where 
they  are  elected,  and  because  they  act  by  au- 
thority of  the  state  law  does  not  make  them 
state  officers. 

3.  Statutes  <S=>  1 94— General  oontroiled  by  par* 
tloular  expression. 

A  particular  power  which  is  clear  and  defi- 
nite should  be  given  effect  as  against  a  confirm- 
ing general  expression,  and  especially  so  when 
to  give  the  effect  contended  for  would  make  the 
clear  specific  provisions  unnecessary  and  sar> 
plusage. 

En  Banc. 

Error  to  District  Court  City  and  County 
of  Denver;   (Carles  d.  Butler,  Judge. 

Ortiorarl  by  Glarkson  N.  Guyer  to  review 
the  proceedings  of  W.  A.  B.  Stutt  Secretary 
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of  the  Board  of  Edncatton  of  School  Dlstilct 
No.  1,  Glt7  and  Coau^  of  Denver.  Writ 
quashed,  and  petitioner  brings  error.  Re- 
Tersed  and  remanded,  with  directiona. 

Vpou  petition  In  certiorari  brought  by 
Oarkson  N.  Onyer  to  review  the  proceedings 
of  W.  A.  E.  Stntt,  as  secretary  of  school  dis- 
trict No.  1,  dty  and  county  of  Denver,  the 
district  court  held  that  a  school  director  Is 
subject  to  recall.  May  5,  1917,  there  was 
filed  with  Stutt,  as  secretary  of  the  board,  a 
petition  for  the  recall  of  Guyer,  a  duly  elected 
and  qualified  member  of  the  school  board.  A 
writ  of  certiorari  was  issued  to  Stntt  requir- 
ing him  to  certl^  all  his  proceedings  under 
the  recall  to  the  district  court,  which  was 
done,  and,  after  argument  thereon,  the  dis- 
trict court  quashed  the  writ  and  aflSrmed  the 
recall  proceeding,  and  the  only  question  In- 
volved In  the  case  here  is  whether  article  21 
of  the  Constitution,  entitled,  "Recall  from 
OfRce"  (S.  Ia  1913,  p.  672),  applies  to  school 
directors. 

Warwick  H.  Downing,  Douglas  A.  Boiler, 
and  John  D.  Mllllken,  all  of  Denver,  for 
plaintiff  In  error. 

Cranston,  Pitkin  &  Moore,  of  Denver,  for 
defendant  in  error. 

OABRIGUE8,  O.  J.  [1]  Section  1  of  the 
recall  amendment  expressly  provides  for  the 
recall  of  "every  elective  public  officer  of  the 
state  of  Colorado,"  and  also  expressly  pro- 
vides the  procedure  to  be  followed  in  exercis- 
ing sndi  power  under  this  section.  Section  4 
provides  that  the  recall  may  also  be  exer- 
cised with  reference  to  the  elective  officers 
of  ea«di  county,  city,  and  town,  but,  until 
otherwise  provided  by  law,  leaves  the  manner 
of  exercising  the  recall  power,  as  to  iheae 
officers,  to  be  provided  by  the  legislative  body 
of  the  county,  dty,  or  town,  showing  that,  for 
the  purpose  of  the  recall,  in  the  sense  con- 
tained in  the  amendment,  the  elective  officers 
of  counties,  dtiea,  and  towns  are  not  regarded 
as  public  officers  of  the  state,  but  as  dty, 
county,  and  town  officers.  Of  course,  it  fol- 
lows that  the  recall  irawer  mentioned  in  sec- 
tion 4  cannot  apply  to  county,  dty,  and  town 
officers  until  the  manner  of  exercising  it  shall 
be  provided  according  to  law.  Nowhere  In 
the  iBstmment  is  it  said  that  school  directors 
may  be  recalled. 

Section  1,  which  says  that  every  elective 
pDbUc  officer  of  the  state  may  be  recalled  by 
and  tbrougb  the  procedure  and  in  the  manner 
tberein  stated,  provides  that  a  petition  signed 
by  Sectors  equal  in  number  to  26  per  cent  of 
the  vote  cast  at  the  last  preceding  election 
must  be  filed  In  the  office  in  which  petitions 
for  nominations  to  office  held  by  the  incum- 
bent are  required  to  be  filed,  provided.  If 
more  than  one  person  Is  reqpired  to  be  dect- 
ed  to  the  office,  then  the  petition  shall  be 
•Isned  by  electors  entitled  to  vote  for  a  suc- 


cessor equal  in  number  to  2S  per  cent  of  the 
entire  vote  cast  at  the  last  preceding  general 
election.  The  petition  bdng  suffldent,  section 
2  provides  that  the  officer  with  whom  it  Is 
filed  sbaU  forthwith  submit  it  together  with 
a  certificate  of  its  sufficiency,  to  the  Governor, 
who  shall  order  and  fix  the  day  for  holding 
the  dection,  provided,  if  a  general  election 
Is  to  be  hdd  within  90  days  after  the  date  of 
submission  of  said  petition,  the  recall  election 
shall  be  hdd  as  a  part  of  the  general  dection. 
Section  S  provides  that  the  Governor  shall 
publish  notice  for  holding  the  election,  and 
that  the  election  officers  shall  make  all  ar- 
rangements for  such  dection,  and  the  same 
shall  be  conducted,  returned,  and  the  result 
thereof  dedared  in  all  respects  as  in  the  case 
of  general  dectlons.  Section  4  provides  that 
during  the  term  of  office  for  which  one  Is 
elected  a  second  recall  petition  shall  not  be 
filed  against  him  unless  the  signers  to  the 
petition  shall  equal  50  per  cent  of  the  votes 
cast  at  the  last  preceding  general  dection. 
This  section  further  provides  that  if  the 
Governor  is  to  be. recalled,  the  recaU  duties 
imposed  ui)on  him  shall  be  performed  by  the 
Lieutenant  Governor,  and,  if  the  secretary 
of  state  is  sought  to  be  recalled,  the  duties 
imposed  upon  him  shall  be  performed  by  the 
state  auditor.  In  addition  to  the  recall  of 
state  officers  provided  for  in  section  1,  sec- 
tion 4  provides  that  the  recall  may  also  be 
exercised  by  the  electors  of  each  county,  dty, 
and  town  with  reference  to  their  dective  offi- 
cers, and,  until  otherwise  provided  by  law, 
the  legislative  body  of  such  county,  dty,  and 
town  may  provide  for  the  manner  of  exer- 
cising the  power,  but  shall  not  require  any 
such  recall  petition  to  be  signed  by  electors 
more  in  number  than  25  per  cent  of  the  en- 
tire vote  cast  at  the  last  preceding  dection. 
The  amendment  shows  upon  its  face  that  it 
relates  to  the  general  biennial  dection  In 
November,  and  not  the  school  dectlons. 
School  dectlons  In  this  state  are  not  regard- 
ed as  general  dectlons  within  the  meaning 
of  our  Constitution  and  statutes,  but  as  school 
dectlons. 

Our  Constitution  provides  for  one  general 
election  to  be  held  every  two  years.  Section 
1,  art  4,  provides  for  the  election  of  state 
officers  at  the  general  election  every  two 
years,  and  section  3,  art  4,  provides  that  the 
state  officers  shall  be  chosen  by  the  qualified 
electors  on  the  day  of  the  general  dection. 
Section  15,  art  6,  speaks  of  choosing  district 
Judges  at  the  first  general  dection,  and  that 
certain  other  named  offidals  shall  be  dected 
at  the  time  of  holding  the  general  election. 
Before  the  adoption  of  the  recall  amendment 
the  Constitution  expresdy  referred  to  the 
general  dection,  In  which  school  directors 
were  not  induded.  The  recall  amendment 
by  referring  expressly  to  the  last  preceding 
general  election,  shows  the  recall  applies  to 
state  officers  only,  except  as  It  otherwise 
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makes  direct  proylslon  for  the  recall  of  city, 
county,  and  town  officers. 

Having  examined  the  Constitution,  let  us 
now  see  what  construction  has  been  placed 
thereon  by  the  Legislature: 

BcT.  St.  §  2137.    State  Officers  to  be  Elected. 

Sec.  2.  At  tlie  general  election,  A.  D.  1878, 
and  every  alternate  year  thereafter,  there  shall 
be  elected  the  followinc  state  officers,  to  wit, 
etc 

Rev.  St.  i  2138.    Judge  of  Supreme  Court  and 
Other  Officers. 

Sec.  8.  At  the  general  election,  A.  D.  1879, 
and  every  third  year  thereafter,  there  shall 
be  elected,  etc. 

Rev.    St.    I    2139.      County    Officers    to    be 
Elected. 

Sec.  4.  At  the  general  election,  A.  D.  1877, 
and  every  alternate  year  thereafter,  there  shall 
be   elected  in  every  county  of  the  state  the 
following   county  officers,   etc. 
Rev.   St.  i  2140.    County  Commissioners   and 

Other  Officers. 

Sec.  6.  At  the  general  election,  A.  D.  1877, 
and  annually  thereafter,  there  shall  be  elect- 
ed in  each  county  of  the  state  one  county  com- 
missioner, etc. 

The  election  laws  (acts  of  1911  and  1917 
[Laws  1911,  p.  336;  Laws  1917,  p.  189]  re- 
garding registration  of  electors  at  general 
elections)  expressly  provide  that  they  shall 
not  a]H>Iy  to  school  elections. 

The  statute  further  provides  that  the  regu- 
lar term  of  office  of  all  state,  district,  coun- 
ty, and  precinct  officers  shall  commence  on 
the  second  Tuesday  of  January  after  their 
election,  and  that  school  directors  shall  be 
elected  annually  on  the  first  Monday  In  Hay. 
The  fact  that  no  manner  of  procedure  la 
given  or  provided  for  exercising  the  recall 
as  to  them  Is  another  ground  for  believing 
It  was  not  intended  as  to  school  directors. 

The  term  "general  election"  has  a  well- 
defined  meaning  In  our  Constitution  and  stat- 
utes, and  a  school  election  Is  not  so  regarded, 
and  we  cannot  find  where  it  has  ever  been 
so  held  by  the  courts.  We  are  convinced  the 
recall  was  Intended  to  apply  only  to  the 
elective  public  officers  of  the  state  -ezc^t  as 
provided  in  section  4  for  the  recall  of  city, 
county,  and  town  officers.  The  words  "every 
elective  public  officer  of  the  state  of  Colo- 
rado," as  used  in  section  1,  refer,  for  the  pur- 
poses of  the  recall,  to  officers  of  the  state  as 
distinguished  from  members  of  school  boards, 
county,  dty,  town,  and  precinct  officers.  In 
86  Cyc.  852,  under  the  topic  of  "Who  are 
State  Officers,"  It  Is  said : 

"State  officers  are  those  whose  duties  concern 
the  state  at  large,  or  the  general  public,  al- 
though exercised  within  defined  limits,  and  to 
whom  are  delegated  the  exercise  of  a  portion 
of  the  sovereign  power  of  the  state.  They  are 
in  a  general  sense  those  whose  duties  and 
powers  are  coextensive  with  the  state,  or  are 
not  limited  to  any  political  subdivisions  of  the 
state,  and  are  thus  distinguished  from  mu- 
nicipal officers  strictly,  whose  functions  re- 
late exclusively  to  the  particular  municipality, 


and  from  county,  dty>  town,  and  school  dis- 
trict officers." 

[2]  The  words  "elective  public  officers  of 
the  state,"  as  used  In  this  amendment,  mean 
officers  whose  duties  and  powers  are  coexten- 
sive with  the  state,  as  distinguished  from 
county,  dty,  town,  district,  and  school  offi- 
cers. School  directors  have  no  jurisdiction  to 
perform  duties  outside  of  the  school  district 
where  they  are  elected.  Their  duties  are 
performed  in,  and  relate  expressly  to,  their 
own  district,  and  are  coextensive  therewith. 
Because  they  act  by  authority  of  the  state 
law  does  not  make  them  state  officers.  State 
V.  Dillon,  90  Mo.  229,  2  S.  W.  417;  Travis 
County  V.  Jourdan,  91  Tex.  217,  42  S.  W. 
543 :  People  v.  Evans,  247  111.  655,  93  N.  E. 
388;  Lane  v.  McLemore  (Tex.  Civ.  App.)  169 
S.  W.  1072 ;  State  ex  rel.  Stearns  v.  Smith, 
6  Wash.  496,  33  Pac.  974;  Ex  parte  Wiley, 
64  Ala.  226 ;  State  v.  Hewitt,  3  S.  D.  187,  S2 
N.  W.  875,  16  L.  R.  A.  418,  44  Am.  St.  Hep. 
788. 

Section  4  provides: 

"Every  person  having  authority  to  exerdse 
or  exercising  any  public  or  governmental  duty, 
power  or  function,  shall  be  an  elective  officer, 
or  one  appointed,  drawn  or  designated  in  ac- 
cordance with  law  by  an  elective  officer  or  of- 
ficers, or  by  some  board,  commission,  person 
or  persons  legally  appointed  by  an  elective  of- 
ficer or  officers,  each  of  which  said  elective  of- 
ficers shall  be  subject  to  the  recall  provision  of 
this  Constitution." 

It  ia  practically  impossible  to  understand 
or  construe  this  section  because  of  its  am- 
biguity. The  trial  court  said,  "It  contains  an 
extraordinary  Jumble  of  confused  ideas  In 
hopeless  conflict,"  In  which  we  concur.  It  is 
claimed  It  makes  all  elective  public  officers 
having  authority  to  exercise  or  exerdsiog 
any  public  governmental  duty,  power,  or  func- 
tion subject  to  recall  through  the  procedure 
and  In  the  manner  provided  In  section  1.  If 
such  was  the  Intention,  It  la  beyond  compre- 
hension why  the  drawers  of  the  amendment 
did  not  say  in  section  1  that  every  public 
officer  exercising  any  public  or  governmental 
duty,  iwwer,  or  function  should  be  subject  to 
recall  through  the  procedure  and  in  the  man- 
ner therein  provided,  without  particularly 
specifying  any  class.  By  classifying  practical- 
ly all  of  the  elective  public  officers,  and  omit- 
ting school  directors.  It  would  seem  they  were 
Intentionally  omitted  from  the  retalL  The 
framers  of  the  amendment  must  be  presumed 
to  have  Intended  what  Is  expressly  and  specif- 
ically therein  stated  rather  than  what  might 
be  Inferred  from  the  use  of  ambiguous  gener- 
alities. 

[3]  It  la  a  rule  of  construction  that  a  par- 
ticular power  which  Is  clear  and  definite 
should  be  given  effect  as  against  a  confusing 
general  expression,  and  especially  so  when 
to  give  the  efCect  contended  for  would  make 
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the  dear  spedllc  proTMoiui  nnneceasaiT  and 
sorplnaage.    3  Cyc.  1129;  In  re  Bouse,  Haa- 
ard  &  Go^  81  Fed.  96,  98,  S3  0.  O.  A.  856. 

Judgment  reversed,  and  canae  remanded, 
with  directiona  to  enter  the  proper  judgment 
In  accordance  with  tbe  views  herein  ex- 
pressed. 

SCOTT  and  DBNISON,  JJ.,  concur  in  the 
conduslon  that  school  directors  are  not  sub- 
ject to  tbe  recaU. 


m  Cola  Ml) 

SCHOLTZ  V.   HAZARD.    (N».  9478.) 

(Supreme   Court  of  Colorado.    May  8,   1920. 
BehearinK  Denied  July  6,  1920.) 

1.  CrsdKor's  suit  »=>39(l)— Bill  to  subjset 
property  sold  by  administrator  to  elsJms  held 
ta  set  ap  equltlss.ln  plaintiff. 

In  a  creditor's  action  to  hare  Ua  daim 
■cainst  a  decedent's  estate  declared  a  lien  npon 
the  property  after  sale  by  the  adminlstratriz 
to  defendant,  a  plea  of  a  contract  between  the 
brother  of  the  testatrix  and  defendant,  whereby 
defendant  was  to  purchase  the  property,  setting 
forth  the  relation  of  the  administratrix  thereto, 
and  the  fulfillment  of  the  terms  of  such  con- 
tract, held  a  suffident  aUegation  «rf  eqnitisa  la 
plaintiff. 

2.  Exeeators  and  admlnlstratora  «=»237— Cous- 
t!f  eoart  order  beld  to  show  proper  exblbitloii 
of  elalM. 

A  county  court  order  sHowinf  the  dsim  of 
a  creditor  acainst  the  estate,  reciting  that  such 
daim  was  "a  certified  copy  of  a  judgment  here- 
tofore entered  against  said  deceased,"  will,  in 
a  subsequent  proceeding  to  subject  property 
sold  by  tbe  administratrix  to  such  daim,  be 
taken  aa  true,  and  to  show  a  suffident  com- 
pliance with  the  statute  concerning  the  method 
of  exhibiting  daims. 

3.  Appeal  aad  error  4=380(6)— County  oourt 
order  setting  aside  ailowanoo  of  olalm  held 
flnal  and  appealable. 

Where  the  county  court  by  its  order  sets 
aaide  a  judgment  allowing  a  claim  against  an 
estate,  such  order  is  a  final  judgment  as  to  that 
dainty  and  is  appealable. 

4.  Jadgsisst  «=39I0(4)— Allowanoe  of  dalms 
based  as  judgmsat  agslnst  estate  held  to  ore- 
ate  new  Jndgmest,  as  against  limitations. 

Where  a  creditor  obtained  a  judgment 
against  decedent  in  1894,  and  his  daim  thereon 
waa  allowed  against  decedent'^  estate  in  1911, 
the  judgment  became  a  new  one  against  the  es- 
tate, so  that  the  20-year  statute  of  limitations 
did  not  apply,  in  view  of  Ber.  St.  1908,  {  7211. 

5.  Exeeators  aad  administrators  ^s>22S(l)— 
Claln  Med  8  moatbs  after  graat  of  letters 
ImM  tlMoly. 

Where  a  creditor  filed  his  daim  against  a 
deccdent^s  estate  8  months  after  tbe  granting 
of  letters  of  administration,  it  was  filed  witliin 
the  time  allowed  by  the  nondaim  statute. 
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6.  Creditors'  suit  «s>23— Creditor's  aetlos  to 
subjeet  personalty  In  hands  of  pnrobaser  from 
administrator  held  net  barred  by  laches. 

In  on  action  by  a  creditor  of  a  decedent's 
estate  against  a  purchaser  from  the  administra- 
trix to  subject  realty  purchased  to  his  claim, 
which  had  been  allowed  by  the  county  court,  a 
delay  of  6  months  in  filing  the'comi^int  held 
not  to  constitute  lachea 

7.  Executors  and  administrators  «s»75— States 
of  administrator  as  trustee  defined. 

An  administrator  is  a  trustee,  of  whom  tbe 
utmost  good  faith  is  required,  and  he  is  partic- 
ularly the  rqiresentative  of  creditors,  holding 
the  estate  aa  a  trust  fund  for  the  payment  of 
debts,  so  that  it  is  a  fraud  in  law  for  such 
trustee  to  take  for  his  own  benefit  a  position 
in  which  his  interest  will  conflict  with  his  duty. 

8.  Exeoetora  aad  admlnlstratora  «=9ll5— Aoto 
of  administrator  rssniting  In  personal  benefit 
to  him  at  oredltors'  expense,  beld  fraud  In 
law. 

Where  an  administratrix  sells  realty  be- 
longing to  the  estate,  which  is  subject  to  a  fore- 
closure decree,  without  attempting  to  redeem 
therefrom,  and  was  credited  with  payment  of 
a  note  owing  by  her  indiTidually,  such  conduct, 
conflicting  with  her  duty  to  creditors,  held  a 
fraud  fai  law. 

9.  Exeeators  and  admlnlstratora  «=3l48— Pnr- 
ohaaer  under  fraudulent  eentraet  from  admin- 
istrator held  not  entitled  to  take  advantage 
thereof. 

A  purchaser  from  an  administratrix  of 
property  of  the  estate  under  a  contract  fraudu- 
lent in  law  on  the  part  of  the  admuustratrix 
can  take  no  advantage  thereunder  as  against  a 
creditor  who  is  injured  thereby. 

ID.  Exeoutora  and  admlnlstratora  «=> 1 48— Pos- 
session by  purchaser  from  administrator  held 
to  offset  claim  of  intorest  under  sheriff's  sale 
oertifleate. 
A  pvrdtaser  of  realty  from  an  administra- 
trix under  a  contract  amounting  to  fraud  in 
law  on  the  part   of   such  administratrix  held 
not  entitled  to  interest  on  a  certificate  of  pur- 
chase under  a  prior  sheriff's  sale;  It  being  pre- 
sumed that  the  purchaser's  possession  of  the 
premises  will  offset  sadi  taterest. 

Department  1. 
,    Error  to  District  Court,  City  and  County 
of  Dokver;   Jamea  Ik  Cooper,  Judge. 

Suit  by  E.  [<.  Scholta  against  F.  W.  Haz- 
ard. Judgment  for  defendant,  and  plaintiff 
brings  error.    Beversed,  with  directions. 

Eliza  (Skelton)  Swift  was  the  administra- 
trix of  the  estate  of  her  mother,  Catherine 
W.  Skelton,  deceased,  against  which  estate 
plaintiff  in  error  held  a  daim  of  $901.46, 
based  upon  a  judgment  against  deceased. 
The  property  of  the  estate  consisted  of  lands 
and  water  righte.  These  had  been  sold  at 
sberUrs  sale,  under  a  mortgage  foreclosure, 
to  satisfy  a  debt  of  approximately  $34,000. 
Boyington  Skelton  was  the  brother  and  con- 
fidential adviser  of  the  administratrix.    0th- 
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er  heirs  employed  a  real  estate  broker  to 
find  a  purchaser  for  the  property,  In  order 
that  the  debts  might  thereby  be  paid  and 
something  saved  for  the  heirs.  This  broker 
obtained  an  option  on  the  sheriff's  certificate 
of  purchase,  and  In  the  further  discharge  of 
his  duties  under  that  employment  opened  ne- 
gotiations with  defendant  In  error,  who  was 
on  Intimate  terms  with  Boyington  Skelton, 
and  was  a  creditor  of  the  administratrix  to 
the  extent  of  some  $2,500,  secured  by  a  mort- 
gage on  ber  home.  Defendant  was  fully 
cognizant  of  the  relation  existing  between 
the  administratrix  and  Boyington  Skelton. 
A.  sherUTs  deed  was  due  under  the  certifi- 
cate of  sale  on  August  25,  1914.  August  7, 
1014,  defendant  in  error  entered  into  a  con- 
tract with  Boyington  Skelton  by  which  he 
agreed  to  pay  Skelton  ^,000,  in  considera- 
tion whereof  Skelton  agreed,  inter  alia,  to 
convey  to  defendant  the  property  in  question 
and  procure  a  similar  conveyance  thereto 
from-  the  administratrix,  to  assign  a  claim 
which  he  held  against  the  estate,  to  protect 
defendant  against  the  redemption  of  the 
property  by  his  own  creditors  or  those  of  the 
estate,  to  assist  defendant  in  obtaining  pos- 
session of  the  premises  after  the  execution  of 
the  sheriff's  deed,  and  immediately  tbereaft^ 
er  to  have  the  estate  declared  insolvent  and 
the  administratrix  discharged;  all  these 
things  being  conditions  precedent  to  the  pay- 
ment of  the  said  sum  of  $4,000.  On  the  said 
25th  day  of  August  sheriff's  deed  was  issued 
to  defendant,  and  the  conditions  to  be  per- 
formed by  Skelton  under  the  terms  of  this 
contract  were  carried  out.  On  March  8, 
1916,  the  estate  was  declared  insolvent  on 
the  petition  of  tlie  administratrix,  and  she 
was  discharged.  Plaintiff's  claim  was  not 
paid.  A  week  later  defendant  paid  Skelton 
the  $4,000  mentioned  in  the  contract,  credit- 
ing the  administratrix  with  $S00  on  her  note 
as  a  part  of  that  payment. 

September  25,  1916,  {dalntlS  in  wror  filed 
his  complaint  in  the  district  court,  setting  up 
these  and  other  facts,  alleging  that  defend- 
ant, having  made  certain  secret  settlements. 
Induced  the  administratrix  and  other  heirs 
to  refrain  from  redeeming  from  the  sheriff's 
sale,  in  order  that  he  might  obtain  the  prop- 
erty at  less  than  its  actual  value  and  defeat 
the  Judgment,  and  praying  that,  his  claim  be 
decreed  a  lien  upon  the  property.  The  an- 
swer denied  defendant's  knowledge  of  plain- 
tiff's judgment,  denied  any  arrangement  with 
the  administratrix  for  a  quitclaim  of  her 
Interest  in  the  estate,  denied  that  the  prop- 
erty was  worth  the  amount  of  plaintiff's 
claim  In  excess  of  the  sum  brought  at  the 
execution  sale,  denied  that  he  Induced  the 
administratrix  or  any  of  the  other  heirs  to 
refi^ln  from  redeeming  the  said  property,  or 
paid  them  any  consideration  for  so  doing,  or 
tliat  t>e  obtained  the  property  for  less  than 


its  real  value,  denied  Qie  making  of  secret 
settlements,  and  pl^ded  affirmatively  the 
20-year  statute  of  limitations  (section  3609, 
R.  8.  1908),  as  well  as  the  bar  of  paragrapb 
4,  f  7206,  E.  S.  1908,  which  provides  for  the 
filing  of  claims  against  estates  within  one 
year  from  the  granting  of  letters.  The  new 
matter  in  the  answer  was  denied  by  replica- 
tion. An  amendment  to  the  answer  was  fil- 
ed, alleging  that  the  allowance  of  defendant's 
claim  by  the  conntv  court  had  been  set  aside 
by  that  court  on  April  29,  1914.  A  replica- 
tion to  the  amendment  denied  the  Jurisdic- 
tion of  the  county  court  to  make  said  order, 
an  appeal  therefrom  to  the  district  court, 
and  the  reversal  therein  of  said  order '  of 
April  29.  Trial  was  had  in  the  district  court; 
and  on  September  28,  1917,  Judgment  was 
entered  therein  against  the  plaintiff,  and 
such  further  proceedings  thereafter  had  that 
the  cause  is  now  regularly  before  ns  for  re- 
view on  error. 

T.  J.  O'Donnell,  Canton  O'Donnell  and  O. 
W.  Musser,  all  of  Denver,  tor  plaintiff  la 
error. 

Benedict  &  Phelps,  of  Denver,  for  defaid> 
ant  in  error. 

BDRKBk  J.  (after  stating  the  facts  as 
above).  The  parties  plaintiff  and  defendant 
here  were  plaintiff  and  defendant  in  the 
court  below  and  will  be  hereinafter  so  des- 
ignated. If,  as  defendant  contends,  plaintiff 
has  no  standing  here,  this  writ  should  be 
dismissed,  and  the  Judgment  affirmed,  irre> 
spective  of  the  facts  set  up  in  the  complaint. 
Hence  we  will  first  consider  the  principal  rea- 
sons urged  why  such  action  should  be  taken. 
They  are:  That  the  complaint  sets  up  no 
equities  in  plaintiff;  that  the  exhibition  of 
plaintiff's  claim  in  the  county  court  was  not 
accompanied  by  "an  exemplification  of  a  rec- 
ord whereon  such  claim  was  founded,"  as 
provided  by  statute;  that  the  order  of  the 
court,  setting  aside  its  former  order  allowing 
the  claim,  was  not  a  final  Judgment,  and 
hence  not  appealable;  that  the  Judgment  of 
the  district  court  reinstating  the  claim  was 
not  brought  to  the  attention  of  the  county 
court;  the  bar  of  the  20-year  statute  of  lim- 
itations, requiring  the  issuance  of  execution 
on  a  Judgment  within  20  years  from  the  en- 
try thereof;  the  bar  of  the  nonclalms  stat- 
ute, requiring  the  ffiing  of  such  a  claim  with- 
in one  year  from  the  granting  of  letters  of 
administration;    and  laches. 

[1]  1.  The  plea  of  the  contract  between 
Boyington  Skelton  and  defendant,  the  rela- 
tion of  the  administratrix  thereto,  and  the 
fulfillment  of  the  terms  thereof,  was,  for  the 
reasons  hereinafter  set  forth,  a  sufficient  al- 
legation of  equities  in  the  plaintiff. 

[2]  2.  The  order  of  the  county  court,  dated 
April  15,  1911,  allowing  the  Scholtz  daim, 
recites  that  said  claim  was  "a  certified  copy 
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of  a  Judgment  beretofore  entered  against 
■add  deceased."  That  finding  most  be  taken 
as  true,  and  shows  a  Euffldent  compliance 
with  the  statute  concerning  the  method  of 
exhibiting  such  claim. 

[3]  3.  The  order  of  the  county  court,  tty 
which  Its  Judgment  allowing  plaintiff's  claim 
was  set  aside  and  held  for  naught,  was  a 
final  Judgment  as  to  that  claim,  and  so  far 
as  the  county  court  was  concerned  plaintiff 
bad  no  further  recourse.  It  was  hence  ap- 
pealable^ Balfe  V.  Bumeey  et  al.,  65  Colo. 
97,  104,  133  Pac.  417,  Ann.  Caa.  1914C,  692. 

4.  The  bearing  in  the  district  court  was  on 
written  stipulation.  The  papers  and  files 
were  returned  to  the  county  court  6  days  be- 
fore the  estate  was  declared  insolvent  and 
dosed  under  the  Hazard  contract ;  hence  de- 
fendant is  in  no  position  to  claim  lack  of  no- 
tice of  that  Judgment 

[4]  5.  Plaintiff's  original  Judgment  was 
obtained  in  1894,  and  his  claim  based  thereon 
was  allowed  In  1911.  It  thereupon  became 
a  new  Judgment  against  the  estate,  and  the 
plea  of  the  20-year  statute  la  not  good.  R. 
S.  1908,  i  72U. 

[C]  6.  Plaintiff's  dalm  was  filed  against 
the  estate  8  months  after  the  granting  of  let- 
ters of  administration;  hence  within  the 
time  limited  by  the  nonclalms  statute. 

[I]  7.  This  is  an  action  against  defendant, 
not  against  the  Skelton  heirs.  The  question 
here  Is  not  when  the  cause  of  action  arose  as 
against  the  deceased,  but  when  It  arose  as 
against  defendant.  That  date  was  approxi- 
mately 6  months  prior  to  the  filing  of  the  com- 
plaint. Under  the  circumstances  of  this  case, 
aach  a  delay  does  not  constitute  laches. 

[7]  Tliere  remains  to  be  considered  the 
principal  contention  of  plaintiff:  That  the 
administratrix,  at  the  instigation  of  defend- 
ant, pot  Iierself  in  a  position  so  inconsistent 
aa  to  be  Intolerable  in  equity,  and  that  de- 
fendant can  retain  no  advantage  he  may 
have  secured  thereby.  An  administrator  Is  a 
trustee,  of  whom  the  utmost  good  faith  is 
required.  James  et  al.  t.  Kelly  et  al.,  107 
6a.  446,  83  S.  B.  425,  73  Am.  St  Rep.  136. 
He  is  particularly  the  representative  of  the 
creditors,  holding  the  estate  as  a  trust  fund 
for  the  payment  of  debts.  11  R.  C.  U  p.  25. 
The  law  esteem  it  a  fraud  in  such  a  trus- 
tee to  take,  for  his  own  benefit,  a  position  in 
which  his  interest  will  conflict  with  his  du- 
ty. Sheldon  t.  Estate  of  Bice,  SO  Mich.  296, 
301. 18  Am.  Rep.  136. 

[(,  (]  The  administratrix  was  a  trtistee  for 
tbe  plaintiff.  As  snCh  it  was  her  duty,  if 
possible,  to  redeem  the  property  from  the 
daim  of  defendant  or  sell  it  for  such  an 
■mount  over  and  above  that  claim  as  would 
pay  tbe  Judgment  of  idaintiff,  or  some  por- 
tion thereof,  although  as  an  heir  she  obtaiur 
ed  nothing  thereby.     By  the  terms  of  the 


contract  between  Boylngton  Skelton  and  de- 
fendant, with  which  terms  the  administra- 
trix scrupulously  complied,  and  whldi  con- 
tract must  thbrefore  be  held  to  be  her  con- 
tract, she  took  a  position  for  her  own  benefit 
(in  the  sum  of  $800)  which  conflicted  with 
her  fiuty  to  see  that  plaintiff's  claim  as  a 
creditor  took  precedence  of  her  own  claim 
as  an  heir.  This  conduct  on  the  part  of  ad- 
ministratrix the  law  esteems  as  a  fraud. 
Defendant  who  was  a  party  to  that  contract 
can  take  no  advantage  under  it  against  onQ 
who  might  have  been  injured  thereby. 
Whether  the  administratrix  could  in  fiict 
have  made  any  arrangements  by  which  re- 
demption ftom  the  Hazard  Judgment  would 
have  been  possible  is  immaterial.  Defend- 
ant having  tied  her  hands,  will  not  now  be 
heard  to  say  what  she  could  or  could  not 
have  done  but  for  his  conduct. 

[1 0]  The  Judgment  Is  accordingly  reversed, 
with  directions  to  the  trial. court  to  enter 
Judgment  herein  for  plaintiff  decreeing  his 
claim  to  be  a  Uen  on  the  premises  in  question 
as  of  the  date  of  the  sheriffs  deed,  subject  to 
the  amount  of  tbe  certificate  of  purchase^ 
No  Interest  will  be  figured  on  the  certificate 
of  purchase  subsequent  to  the  date  of  the 
deed;  the  presumption  being  that  that 
amount  is  offset  by  defendant's  possession  of 
the  premises,  which  presumption  defendant, 
by  reason  of  his  own  wrongful  acta,  cannot 
be  heard  to  deny. 


GARRIODBS,  O. 
cor. 


J4  and  TBIjLBR,  J.,  con> 


(68  Colo.  467) 

INDUSTRIAL  COMKJIS8ION  at  al.  v.  FUNK. 
(No.  9751.) 

(Supreme  Court  of  Colorado.     June  7,  1920, 
Rehearing  Denied  July  6,  1920.) 

t.  Master  and   servant  «=>375(r)— Injnry  to 
•mployi   disobeying    safety   order   held   on* 
"arising  out  of  and  In  oourse  of  omploynent" 
within  Compensation  Aot. 
Death  of  employi  engaged  in  mining  from 
an  open  pit  on  the  fall  of  OTerhanging  bank  held 
tbe  resnlt  of  an  accident  arising  ont  and  in 
tbe   course  of  the  employment  within  Work- 
men's Compensation  Act  though  employ^  had 
been  ordered  not  to  work  under  overhanging 
bank  without  first  causing  it  to  be  caved  off; 
such  order  being  one  dealing  only  witb   em- 
ploye's condnet  without  limiting  his  sphere  of 
employment 

[Ed.  Note.— For  other  definitionB,  see  Words 
and  Phrases,  First  and  Second  Series,  (bourse  of 
Employment] 

2.  Master  and  servant  «=3385(l7)-^onip«n8a< 
tlon  held  subjeot  to  rednotloa  for  disobedi- 
enoo  of  safety  rnle;  "reasonable  rnle  for  safe- 
ty of  omp<oy<s." 
Disobedience  by  employi  engaged  in  mining 

silica  from  open  pit  of  employer's  order  not 
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to  work  in  pit  without  cansing  the  orerhanginK 
bauk  to  be  caved  off  held  a  violation  of  a  "rea- 
Bonable  rule  •  •  •  for  the  lafety  of  the 
employes,"  within  Workmen's  Compensation 
Act  1915,  i  61,  providing  that  compensation 
may  be  reduced  60  per  cent,  for  such  violation. 

3.  Matter  and  servant  €=»362— "CasuaJ"  em- 
ployment within  Compensation  Act  defined. 

That  employment  is  not  for  any  specified 
length  of  time,  or  that  injury  occurs  shortly 
after  employ^  begins  work,  does  not  make  the 
employment  "casual"  within  Workmen's  Com- 
pensation Act,  I  4  (e)  II,  making  the  act  In- 
applicable to  an  employ^  whose  employment  ia 
but  "casual." 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Casual.] 

4.  Master  and  servant  «=3362— Brick  manu- 
faeturer'a  employes  mining  silica  held  not 
"oasnal"  employes  within  Compensation  Act. 

Where  brick  manufacturer  owned  and  reg- 
ularly operated  in  connection  with  his  brick 
business  a  silica  l>ed,  employes  engaged  in  the 
mining  of  the  silica  were  not  engaged  in  a 
"casual"  employment  within  Workmen's  Com- 
pensation Act,  S  4  (e)  U,  making  the  act  in- 
applicable to  person  whose  employment  is 
"casual." 

5.  Master  and  servant  «=»36 1— Employer  held 
within  Cempensation  Act  though  less  than 
statutory  numbbr  of  employes  work  at  same 
place;  "In  or  about  same  place  of  employ- 
ment"; "common  employment." 

Brick  manufacturer  who  operated  a  silica 
bed  in  connection  with  his  brick  business,  and 
who  employed  more  than  four  employes,  was 
liable  for  .compensation  for  death  of  silica 
miner,  under  Workmen's  Compensation  Act, 
though  fewer  than  four  employes  were  engaged 
at  the  silica  bed,  notwithstanding  section  4  (d) 
HI,  making  the  act  inapplicable  to  employers 
of  less  than  four  employ^  "in  or  about  the 
same  place  of  employment,"  the  silica  miners 
being  engaged  in  a  common  employment  with  the 
employes  working  in  the  brick  yard,  and  the  act 
being  applicable  in  view  of  section  4  (d)  11,  if 
four  or  more  persons  are  regularly  employed 
in  the  same  business  or  in  a  "common  employ- 
ment," even  though  fewer  than  four  are  em- 
ployed at  the  particular  place  where  accident 
occurred;  citing  1  Words  and  Phrases  (Second 
Series)  p.  808. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Common 
Employment.] 

6.  Statutes  €=9207— Legislative  Intent  the  Im- 
portant consideration  In  construing  Incon- 
sistent sections. 

In  considering  conflicting  provisions  of  a 
statute,  the  great  object  to  be  kept  in  view  is 
to  ascertain  the  legislative  intent. 

Denison  and  Burke,  J3.,  dissenting. 

En  Banc. 

Error  to  District  Court,  Tama  Cotmty ; 
L.  C.  Stephenson,-  Judge. 

Proceedings  under  the  Workmen's  Com- 
pensation Act  1915  by  Fannie  Gaines  for 


compensation  for  death  of  her  husband,  Sam 
Gaines,  opposed  by  Martin  D.  Funk,  doing 
boslnen  as  the  Wray  Brick  Company,  em- 
ployer. Award  for  claimant  by  the  Industrial 
Commission  of  Colorado  was  set  aside  by  the 
district  court,  and  the  commission  and  claim- 
ant bring  error.  Reversed  and  remanded, 
with  directions. 

Victor  E.  Keyes,  Atty.  Gen.,  and  John  S. 
Fine,  Asst.  Atty.  Gen.  (H.  B.  Curran,  of  Den- 
ver, of  counsel),  for  plaintiffs  in  error. 

M.  M.  Bulkeley,  of  Wray,  and  Wayne  C. 
Williams,  of  Denver,  for  defendant  in  error. 

AliLEN,  J.  This  cause  Is  one  brought  and 
prosecuted  under  the  provisions  of  the  Work- 
men's Compensation  Act.  On  June  14,  1916, 
Sam  Gaines  and  William  Gaines,  father  and 
son,  respectively,  were,  as  the  result  of  an 
accident,  killed  while  in  the  employ  of  Mar- 
tin D.  Funk,  doing  business  as  the  Wray 
Brick  Company.  On  August  26,  1918,  the  In- 
dustrial Commission,  after  due  proceedings 
and  a  hearing,  awarded  certain  compensation 
to  one  Fannie  Gaines,  the  widow  of  Sam 
Gaines,  deceased,  as  his  dependent  during  his 
lifetime.  Thereafter  Martin  D.  Funk,  the 
employer  and  who  had  been  ordered  to  pay 
such  compensation,  filed  a  petition  for  rehear- 
ing, and  the  same  was,  on  September  30,  1918, 
denied  by  the  commission.  On  November  18, 
1918,  Funk  commenced  an  action  in  the  dis- 
trict court  of  Tama  county  to  set  aside  the 
order  and  award  of  the  commission,  and  on 
November  5,  1919,  the  district  court  set  aside 
the  order  and  award.  The  Industrial  Com- 
mission, and  Fannie  Gaines,  as  claimant  of 
compensation,  bring  the  cause  here  for  re- 
view. 

The  record  presents  three  main  questions 
of  law  for  our  determination,  namely : 

(1)  Did  the  accident,  which  caused  the 
death  of  Sam  Gaines  and  William  Gaines, 
arise  out  of  and  in  the  course  of  the  employ- 
ment of  the  decedents? 

(2)  Was  Sam.  Gaines,  at  the  time  of  the 
accident,  an  employ^,  within  the  meaning  of 
the  Worlunen'B  Compensation  Act,  who  or 
whose  dependents  would  be  entitled  to  com- 
pensation under  the  act? 

(3)  Was  Martin  D.  Funk  such  an  employer 
as  to  be  or  to  become  subject  to  the  provi- 
sions of  the  Workmen's  Compensation  Act? 

It  is  plain  from  the  provisions  of  the  Work- 
men's Compensation  Act,  and  it  is  not  contro- 
verted, that.  If  any  one  or  more  of  the  fore- 
going questions  must  be  answered  in  the 
negative,  no  compensation  was  allowable  to 
any  one,  and  the  order  and  award  of  the 
commission  cannot  be  upheld.  The  district 
court  set  aside  the  order  and  award  on 
grounds  which  are  the  equivalent  of  answer- 
ing the  first  two  questions  in  the  negative. 

Relevant  to  the  first  question,  the  findings 
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of  the  commlssloii,  wbldi  are  supported  by 
the  evidence,  are  as  follows  : 

"That  at  the  date  of  their  death,  they  (Sam 
Gaines  and  William  Oainea)  were  employed  hy 
the  said  Martin  D.  Funk,  doing  bnainess  as 
the  Wray  Brick  Company,  in  mining  silica 
from  an  open  pit  or  bank  then  owned  and  op- 
erated by  the  said  Martin  D.  Funk  in  connection 
with  his  brick  business  in  the  city  of  Wray, 
Colo.  That  while  so  employed  and  engaged  in 
mining  silica  under  the  bank,  the  top  caved  off, 
completely  covering  the  said  William  and  Sam 
Gaiuea  and  causing  almost  instant  death. 
•    •    • 

"That  from  the  evidence  produced  at  said 
bearing  the  commission  finds  that  the  said 
Sam  Gaines  was  guilty  of  violating  a  reason- 
able safety  rule,  in  this:  That  the  said  Martin 
D.  Funk  has  specifically  ordered  and  directed 
that  the  said  Sam  and  William  Gaines  were  not 
to  work  under  the  overhanging  silica  bank 
without  first  causing  the  same  to  be  caved  off. 
That  the  said  Sam  and  William  Gaines  had  not 
caved  off  the  top  of  the  silica  bank  as  directed, 
and  that.  In  accordance  with  the  Workmen's 
Compensation  Law,  compensation  or  death 
benefits  should  therefore  b«  reduced  60  per 
cent" 

Whether  It  Is  to  be  held  that  the  accident 
arose  out  of  and  In  the  course  of  the  employ- 
ment depends  upon  the  consequences  which 
we  find  result  from  the  disobedience  of  the 
order  or  direction,  mentioned  in  the  findinga. 

In  1  Honnold  on  Workmen'!  Oompouatlon, 
p.  390,  f  113,  the  author  says: 

"Disobedience  to  an  order  or  breach  of  a  role 
is  not  of  itself  sufficient  to  disentitle  a  work- 
man to  compensation,  so  long  as  be  does  not 
go  outside  the  sphere  of  hU  employment. 
There  are  prohibitions  which  limit  the  sphere 
of  employment,  and  prohibitions  which  deal 
only  with  conduct  within  such  sphere.  A  trans- 
gression of  a  prohibition  of  the  latter  class 
leaves  the  sphere  of  employment  where  it  was, 
and  consequently  will  not  prevent  recovery  of 
compensation.  A  transgression  of  the  former 
dass  carries  with  it  the  result  that  the  man 
ha*  gone  outside  the  sphere." 

[1]  In  the  instant  case.  It  should  be  noted 
that  the  commission  found  that  the  workman 
was  directed  "not  to  work  under  the  over- 
hanging silica  bank  without  first  causing  the 
same  to  be  caved  off."  It  Is  thus  seen  that 
the  worlcman  was  not  prohibited  from  work- 
ins  at  all  on  the  silica  bank  in  question,  but 
was  instructed  to  care  off  the  top  before 
commencing  the  work  of  mining  at  that  par- 
tlcnlar  place.  The  order  related  to  the  man- 
ner In  which  that  imrticular  section  of  the 
siUca  bank  was  to  be  worked.  The  order, 
therefore,  dealt  only  with  the  conduct  of  the 
workman  within  his  sphere  of  employment, 
and  did  not  limit  such  sphere.  Under  the 
rule  above  quoted  from  Honnold,  which  we 
regard  as  correct,  the  violation  of  the  order 
or  direction  Involved  in  this  case  did  not 
make  the  accident  one  not  arising  out  of  and 
In   the  course  of  the   employment,  and  It 


cannot  therefore,  be  held  that  the  deceased 
were  not  within  the  scope  of  their  employ- 
ment at  the  time  of  the  accident. 

[2]  The  commission  regarded  the  dis- 
obedience of  the  order  as  a  violation  of  "a 
reasonable  safety  rule,"  and  for  that  reason 
reduced  the  compensation  50  p^r  cent.,  under 
section  61  of  the  Workmen's  Compensation  Act 
of  1915  (Laws  1915,  p.  651),  which  provides 
for  such  action  "where  injury  results  from 
the  employe's  willful  failure  to  obey  any  rea- 
sonable rule  adopted  by  the  employer  for 
the  safety  of  the  employe."  We  agree  with 
the  commission's  coucluslon  that  the  order 
in  question  -was  a  safety  rule,  within  the 
meaning  of  the  act  With  reference  to  the 
direction,  the  employer  testified: 

"I  told  them  that  the  bank  was  safe  hero 
and  here  (pointing)  and  here  not  to  take  any 
more  out  unless  he  caved  it  down  from  the  top; 
while  it  might  stand  if  left  alone,  if  they  dug 
any  further  it  might  cave  on  them." 

It  Is  also  plain  from  the  section  last  dted 
(section  61,  c.  179,  S.  L.  1916)  that  a  willful 
violation  of  a  safety  rule  does  not  defeat 
compensation,  but  only  reduces  it  60  per  cent 

The  defendant  in'  error,  the  employer  antt 
respondent  in  the  proceedings  before  the  com- 
mission, contends,  with  reference  to  the  sec- 
ond question  presented  in  this  case,  that  Sam 
Gaines  was  not  such  an  employe  as  would  be 
entitled  to  compensation  under  the  act,  or 
whose  dependents  would  be  so  entitled.  In 
this  connection  it  is  insisted  that  WlUiam 
and  Sam  Gaines  were  "casual"  employes,  and 
reliance  is  placed  upon  section  4  (e)II  of  th« 
act,  where  it  is  provided  that  the  term  "em- 
Vioji"  shall  not  include  "any  person  whose 
employment  is.  but  casual." 

[3,  4]  The  evidence  shows  that  the  em- 
ployer was  in  the  business  of  manufacturing 
brick.  The  silica  bed  \rpoa  which,  the  em- 
ployes worked  was  operated  in  connection 
with  such  business,  and  for  the  purpose,  at 
least  among  others,  of  furnishing  material 
used  in  the  manufacture  of  brick.  The  work 
of  Bam  and  William  Gaines,  performed  at 
the  silica  mine,  was  therefore  in  the  usual 
course  of  the  business  of  the  employer.  Such 
service  was  not  merely  Incidental  to  the 
business,  nor  occasional.  The  mining  of 
silica  was  carried  on  continuously,  or  at 
least  with  regularity.  The  employes  at  the 
mine  were  employed  to  do  a  particular  part 
of  a  service  recurring  somewhat  regularly, 
with  the  fair  expectation  of  the  continuance 
for  a  reasonable  time.  It  does  not  render  an 
employment  casual  that  it  is  not  for  any 
spedfled  length  of  time,  or  that  the  injury 
occurs  shortly  after  the  employe  begins  work. 
Under  the  facts  above  stated,  and  the  princi- 
ples announced,  we  conclude  that  Sam  and 
William  Gaines  were  not  casual  employes, 
within  the  meaning  of  the  statute.  See  1 
Honnold  on  Workmen's  Compensation,  i  62, 
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p.  199  et  seq.,  and  cases  cited  In  the  notes; 
also,  section  43,  p.  61,  Ciorpus  Juris  treatise 
on  Workmen's  Comi)ensatlon  Acts,  and  notes. 
As  to  the  third  main  question,  hereinbefore 
referred  to  In  this  opinion,  the  contention  of 
the  employer,  defendant  in  error  here,  is  to 
the  efFect  that  he,  Martin  D.  Funk,  was  not, 
at  the  time  of  the  accident,  such  an  employer 
as  Is  subject,  without  his  election,  to  the 
provisions  of  the  Workmen's  Ck>mpensatlon 
Act  In  this  connection,  defendant  In  error 
relies  upon  section  4  (d)  III  of  the  act, 
which  reads  as  follows : 

"m.  This  act  is  not  Intended  to  apply  to 
employers  of  private,  domestie  servants  or 
farm  or  ranch  labor;  nor  to  employers  who  em- 
ploy less  than  four  employ^a  regularly  in  the 
same  business,  or  in  or  about  the  same  place 
«f.  employment;  provided,  that  any  such  em- 
ployer may  elect  to  accept  the  provisions  of  this 
act,  in  the  manner  provided  herein,  in  which 
event  he  and  his  employes  shall  be  subject  to 
and  entitled  to  all  the  provisions  of  this  act," 

The  particular  part  of  this  section  upon 
which  the  defendant  In  error  specially  relies 
is'  the  expression  "In  or  about  the  same  place 
of  employment"  and  It  Is  argued  that  the 
employer  In  the  Instant  case  Is  not  subject  to 
the  act,  because  less  than  four  persons  were 
engaged  In  iwrformlng  services  at  the  pit  or 
bank  of  sUlca,  where  Sam  and  William 
Gaines  were  working ;  In  other  words,  it  Is 
contended  that  the  act  does  not  apply  to  the 
defendant  In  error  simply  because  he  em- 
ployed less  than  four  persons  at  the  particu- 
lar place  of  employment  where  the  accident 
occurred. 

[f,  6]  Under  the  construction  which  the 
defendant  in  error  apparently  places  upon 
the  Workmen'a  Compensation  Act  and  par- 
ticularly section  4  (d)  III  thereof,  an  em- 
ployer would  be  subject  to  the  act  only  as  to 
those  employes  who  work  at  a  place  where 
four  or  iuore  persons  are  working,  under  em- 
ployment and  would  not  be  subject  to  the 
provisions  of  the  act  as  to  those  employes 
who  perform  services  at  some  i>articnlar 
place,  appurtenant  to  the  employer's  busi- 
ness, at  which  less  than  four  persons  are 
working.  Such  a  construction  of  the  statute 
cannot  be  upheld.  It  readily  appears  from 
other  sections  of  the  act  that.  If  an  employer 
Is  subject  to  Its  provisions,  he  is  subject  as 
to  all  employes  engaged  In  a  common  employ- 
ment even  if  a  particular  group  of  less  than 
four  of  them  are  performing  services  at 
some  one  place.  It  may  be  that  section  4  (d) 
III,  considered  literally,  to  some  extent  sup- 
ports the  contention  of  the  defendant  In  er- 
ror ;  but  If  so.  It  is  Inconsistent  with  other 
sections  of  the  act  In  the  consideration  of 
conflicting  provisions  in  a  statute,  the  great 
object  to  be  kept  in  view  is  to  ascertain  the 
legislative  Intent    36  Cyc.  1130. 

The  Intent  of  the  Legislature  as  to  who 
shall  be  deemed  to  be  employers,  subject  to 


the  provisions  of  the  act  or  within  the  mean- 
ing of  the  act  Is  expressed  In  section  4  (d) 
II,  where  it  is  provided  that— 

"The  term  'employer*  shall  mean  and  include: 
•  •  •  n.  Every  person,  association  of  per- 
sons. Arm  and  private  corporation  (indnding 
any  public  service  corporation),  •  •  •  who 
has  four  (4)  or  more  persons  regularly  engaged 
in  the  same  business  or  employment,  (except 
as  othervrise  expressly  provided  in  this  act)." 

Subdivision  III  of  this  section,  which  Is 
relied  on  by  the  defendant  In  error,  does  not 
say  who'shall  be  deemed  to  be  employers,  bat 
rather  who  shall  not,  and  Its  main  purpose 
is  to  provide  that  the  act  shall  not  apply  to 
employers  of  private,  domestic  servants,  or 
farm  and  ranch  labor,  unless  such  employers 
elect  to  accept  the  provisions  of  the  act 

That  the  intent  of  the  Legislature  was  to 
bring  under  the  act  those  employers  who 
have  four  or  more  persons  regularly  engaged 
in  the  "same  business  or  employment,"  as 
provided  in  section  4  (d)  II,  instead  of  limit- 
ing the  application  of  the  act  to  those  having 
such  number  of  persons  "in  or  about  the  same 
place  of  employment"  according  to  the  ex- 
pression used  In  section  4  (d)  III,  is  also 
indicated  by  the  language  employed  in  section 
9,  subd.  II,  which  reads,  in  part  u  follows 
(italics  ours) : 

"II.  On  and  after  August  1,  1915,  every  em- 
ployer of  four  or  more  employes,  not  inckuUng 
private  domestic  servants  and  farm  and  ranch 
laborers,  engaged  in  a  common  emplopmeiU, 
shall  be  conclusively  presumed  to  have  accept- 
ed the  provisionB  of  this  act  •  •  •  Any 
employer  commencing  business  subsequent  to 
August  1,  1915,  may  make  his  election  not  to 
become  subject  to  the  provisions  of  this  act  at 
any  time  prior  to  becoming  an  employer  of  four 
or  more  employes,  to  a  common  employ- 
menu    *    •    •« 

Considering  together  the  various  sectlona 
and  subsections  above  referred  to,  they  must 
be  held  to  provide  that  an  employer  Is  sub- 
ject to  the  provisions  of  the  act  without  his 
election,  If  he  employ  four  or  more  persons 
In  the  same  business,  or  If  he  is  an  employer 
of  "four  or  more  employte  engaged  In  a  com- 
mon employment" 

It  seems  clear  that  the  manufacture  of 
brick,  in  the  sense  that  material  Is  made  Into 
brick,  and  the  procuring  of  material  to  be 
used  In  such  manufacture,  together  constitute 
but  one  business  or  employment 

The '  commission  found,  and  the  evidence 
supports  the  finding,  that  the  slUca  mine  was 
operated  by  Funk  "In  connection  with  his 
brick  business  In  the  city  of  Wray."  The 
evidence  shows  that  the  employer  operated  a 
brick  manufacturing  plant  and  brick  yard  in 
Wray,  and  that  about  20  per  cent,  of  the 
volume  of  material  mined  from  the  silica  bed 
or  bank  operated  by  Funk,  and  at  which  Sam 
and  William  Gaines  were  working,  was  used 
by  him  in  the  manufacture  of  brick  at  such 
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■plnnt  or  yard.  The  evidence  shows,  and  it  Is 
not  disputed,  that  more  than  four  persons 
were  employed  by  Fnnk  In  his  business  which 
InTOlved  the  manufacture  of  brick  and  the 
yninlng  of  sUica  used  In  such  manufacture. 
Those  who  were  mining  silica  and  those 
working  In  the  brick  yard  at  Wray  were  each 
and  all  together  engaged  in  a  common  em- 
ployment, within  the  meaning  of  the  expres- 
sion "common  employment,"  as  used  in  the 
Workmen's  Compensation  Act.  The  reason 
is  that  the  purpose  of  the  work  of  each  was 
a  common  one;  they  were  working  to  ac- 
complish the  same  general  end,  the  manufac- 
ture of  brick.  See  definitions  of  "common 
employment"  in  1  Words  and  Phrases  (2d 
Series),  p.  808. 

Under  the  views  expressed  in  this  opinion, 
there  Is  no  ground  shown  in  the  record  upon 
whidi  the  order  and  award  of  the  Commis- 
sion should  be  set  aside.  For  the  reasons 
above  indicated,  the  Judgment  of  the  district 
court  Is  reversed,  and  the  cause  is  remanded, 
with  directions  to  affirm  the  order  and  award 
of  the  Indostilal  Commission. 

Bevemed. 

DEOaSON  and  BURKB,  JJ..  dissent 


(<g  Colo.  437) 

RIO  GRANDE  RESERVOIR  &  DITCH  CO. 
V.  WAGON  WHEEL  GAP  IMPROVE- 
MENT CO.  et  al.    (No.  9231.) 

(Supreme  Cioort  of  C!oIorado.  March  2,  1920. 
Dissenting  Opinion  April  5,  1920.  On  Pe- 
tition for  Behearing  July  6,  1020.) 

1.  Water*  and  water  eoarses  «=3l5l— Exprsss- 
•4  latoat  to  abasden  not  forfslture  of  rights 
to  wator  appropriated. 

An  intention  expressed  in  a  letter  to  aban- 
don the  construction  of  a  reservoir  for  irriga- 
tion purposes  did  not  cause  forfeiture  of  water 
rights,  unless  possession  relinquished  and  acts 
of  ownership  (-eased. 

2.  Wators  aad  water  oonrses  «=»  1 3&— Seepage 
water  oould  aot  be  appropriated  to  dotriment 
•f  prior  appropriators. 

The  owner  of  a  reservoir  could  not  appro- 
priate seepage  water  and  conduct  it  by  ditch 
to  the  gates  of  a  canal  belonging  to  it  far 
.down  the  stream  for  direct  Irrigation  purposes 
to  the  detriment  of  vested  rights  to  the  use  of 
water  from  the  stream,  on  the  theory  that  the 
waters,  having  been  impounded  in  the  reservoir 
daring  the  winter  months  when  direct  irrigation 
was  impossible,  could  not  have  been  appropriat- 
ed for  direct  irrigation. 

Garrignes,  C.  J.,  and  Burke  and  Danison,  JJ., 
dissenting  in  part. 

Sn  Banc. 

Srror  to  District  Court,  Owtilia  Conaty; 
A.  Watson  HcHendrle,  Judge. 


Adjudication  proceedings  by  the  Bio  Grande 
Reservoir  &  Ditch  Company  against  the  Wag- 
on Wheel  Gap  Improvement  Company  and 
others.  From  a  Judgment  adjudicating  cer- 
tain priorities,  plaintifT  brings  error.  Affirm- 
ed In  part  and  reversed  in  i>art. 

Jesse  Stephenson,  of  Monte  Vista,  and 
Goudy,  Twltchell  &  Burkhardt  and  Frank 
B.  Ciondy,  all  of  Denver,  for  plaintiff  in 
error. 

J.  T.  Adams,  of  Alamosa,  for  defendant  In 
error  Wagon  Wheel  Gap  Improvement  C!o. 

Ezra  T.  Elliott,  of  Del  Norte,  for  defend- 
ant In  error  Wilson  and  others. 

Charles  M.  Corlett  and  George  M.  Corlett, 
both  of  Monte  Vista,  for  defendant  In  error 
San  Luis  Valley  Irr.  Dlst 

James  W.  McCreery  and  Donald  0.  Mc- 
Creery,  both  of  Greeley,  Stoten  B.  Stephen- 
son, of  Ft.  Morgan,  and  Harry  N.  Haynes, 
of  Greeley,  amid  curiae. 

BAILET,  J.  Plalntur  In  error,  Tbe  Bio 
Grande  Reservoir  and  Ditch  Company,  was 
awarded  certain  priorities  for  43,66Q.(>6  acre 
feet  of  water  for  storage  purposes  in  the 
Santa  Maria  reservoir  in  an  adjudication 
proceedings  in  Costilla  County.  At  the  same 
time  other  awards  were  made  to  the  several 
defendants  in  error,  all  of  prior  date  to 
that  of  plalntitr  In  error.  In  the  same  ad- 
judication plaintiff  In  error  was  denied  a 
decree  for  an  original  appropriation  for  direct 
Irrigation,  for  the  Santa  Maria  Seepage  Ditch, 
and  brings  the  record  here  for  review  on 
both  propositions. 

The  matters  for  determination  are,  wheth- 
er upon  the  evidence  the  date  of  the  decree 
awarded  to  the  Santa  Maria  Beservoir  should 
have  been  earlier,  and  whether  the  capture 
of  the  seepage  water  by  the  Santa  Maria 
Ditch  can  be  regarded  as  such  an  original 
appropriation  as  to  entitle  It  to  a  decreo 
antedating  all  other  appropriations  for  water 
for  direct  irrigation  on  the  stream  to  which 
such  seepage  Is  plainly  tributary. 

Upon  the  first  question  It  appears  that  the 
Santa  Maria  reservoir  was  originally  a  small 
lake,  the  basin  surrounding  which  was  sur- 
veyed by  one  Thorne  in  August,  1896,  for 
the  purpose  of  locating  a  reservoir  site.  The 
Rio  Grande  Beservoir  and  Ditch  Company 
was  then  organized  and  a  map  and  state- 
ment prepared  for  it  by  Thome  was  filed  In 
accordance  with  the  federal  act  of  1891,  for 
the  purpose  of  obtaining  a  right  of  way  over 
public  lands. 

B^  this  map  and  statement  the  reservoir 
company  claimed  a  reservoir  capacity  of 
15,971.2  acre  feet,  which  claim  was  lodged 
with  the  State  Engineer  on  October  8,  1896. 
On  Decen/ber  6,  1896,  the  company  was  noti- 
fied by  the  Secretary  of  the  Interior  that  ap- 
proval of  the  filings  would  be  held  In  abey- 
ance because  of  international  complications 
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with  Mexico  In  relation  to  the  diversion  of 
water  from  the  Rio  Grande  river  In  New 
Mexico  and  Colorado.  At  this  date  the  com- 
pany had  expended  over  $4,000.00  In  prelim- 
inary preparations  and  construction.  It  con- 
tinued to  expend  money  on  the  project,  and 
to  do  everything  that  could  reasonably  be 
done  In  the  absence  of  a  right  of  way  across 
the  public  domain,  to  protect  and  perfect  it6 
claim. 

In  1901  the  company  determined  to  In- 
crease the  capacity  of  Us  reservoir,  and  un- 
til November,  1907,  when  Its  application  for 
thft  right  of  way  was  approved.  It  construct- 
ed ditches,  built  a  dam,  made  numerous  sur- 
veys for  Its  Inlet  ditch,  and  In  other  ways 
expended  upon  the  project,  while  the  approv- 
al of  its  application  for  the  right  of  way  was 
pending,  approximately   $12,000.00. 

An  amraded  map  and  statement  was  filed 
In  the  office  of  the  State  Engineer,  In  August, 
1906.  Work  of  some  Iclnd  was  done  upon  the 
project  In  1907,  1908  and  1009,  and  in  Octo- 
ber, 1911,  water  was  turned  Into  the  reser- 
voir, which  was  used  in  1911  upon  lands  to 
a  total  amount  of  4,800  acre  feet.  In  1913 
the  amount  so  stored  and  used  was  9,600 
acre  feet.  In  November,  1913,  the  reservoir 
was  completed  to  its  full  capacity. 

It  Is  claimed  that  the  court  In  Its  decree 
failed  to  give  this  company  the  benefit  of  the 
doctrine  of  relation,  although  that  doctrine 
was  applied  In  behalf  of  all  other  claimants. 
It  is  urged  that  upon  the  evidence  the  com- 
pany's priority  should  bear  date  as  of  Au- 
gust 7,  1896,  the  time  of  the  original  sur- 
vey by  Thome.  The  record  substantially 
supports  the  contention  of  the  company  that 
the  decrees  awarded  defendants  In  error,  of 
date  superior  to  its  decree,  are  based  upon 
less  evidence  of  worlc  done,  money  expend- 
ed and  diligence  employed  than  that  upon 
which  it  relies.  It  is  urged  that  the  provi- 
sions of  section  3284,  R.  S.  1908,  requiring 
the  consideration  of  the  diligence  with  which 
the  woric  was  in  each  case  prosecuted,  the 
natnre  of  the  worIc  as  to  difficulties  encoim- 
tered,  and  all  such  Ulie  facts  tending  to  show 
compliance  with  the  law,  in  securing  the 
priority  claimed  was  disregarded  as  to  this 
complainant  but  recognized  as  to  all  the 
others,  and  that  the  court  utterly  ignored 
the  natural  difficulties  connected  with  the 
project,  and  the  delay  occasioned  by  the  fed- 
eral authorities  In  granting  the  right  of  way, 
whoi  It  determined  that  due  diligence  had 
not  been  exercised  by  the  company  In  putting 
the  water  to  a  beneficial  nse. 

It  conclusively  appears  that  work  was 
done  or  money  expended  by  plaintiff  in  error 
on  this  property  in  every  year  from  1896  un- 
til 1909.  During  all  but  two  years  of  this  pe- 
riod the  project  was  held  In  abeyance  by  fed- 
eral order.  The  other  reservoirs  to  whldi 
senior  priorities  were  awarded  were  found 
to  have  exercised  due  diligence  up  to  the 
time  of  their  respective  approval  by  the  De- 


partment of  the  Interior,  although  th^r  claim 
of  diligence  is  supported  by  testimony  Iden- 
tical with  that.offered  by  plaintiff  In  error  in 
support  of  Its  claim.  The  trial  court,  how- 
ever, applied  the  doctrine  of  relation  to  them, 
and  refused  it  as  to  plaintiff  in  error,  giving 
it  a  priority  as  of  Jaly  10,  1910,  Instead  of 
August  7,  1896. 

[1]  From  the  brief  of  defendant  in  error 
It  appears  that  the  findings  complained  of 
were  based  on  a  certain  letter  written  by  the 
manager  of  several  of  the  reservoir  com- 
panies, but  not  of  the  one  which  owns  the 
Santa  Maria  reservoir.  The  letter  purports 
to  show  that  the  companies  for  which  the 
writer  was  manager  had  abandoned  the  Idea 
of  constructing  the  reservoir,  and  from  the 
testimony  of  the  writer  and  of  others  It 
appears  to  have  been  written  to  mislead 
rival  companies  as  to  the  true  Intentions  of 
plaintiff  in  error,  with  a  view  to  obtaining 
land  needed  for  the  Santa  Maria  reservoir 
at  better  prices.  It  can  not,  however,  in  any 
way  bind  the  plaintiff  in  error,  because  it 
at  all  times  diligently  continued  work  on 
the  project,  and  on  the  reservoir  site  re- 
ferred to  in  the  letter.  Under  the  law  an 
expressed  Intention  to  abandon  does  not 
cause  forfeiture  of  rights  nnless  i>ossession  Is 
relinquished  and  acts  of  ownership  cease. 
The  letter,  therefore,  la  not  sufficient  to  jus- 
tify the  conclusion  reached  by  the  trial  court 
that  plaintiff  in  error  had  once  abandoned 
the  property  and  returned  to  it  again  in 
1910. 

[2]  As  to  the  denial  of  an  original  appro- 
priation for  direct  Irrigaticm  for  the  Santa 
Maria  seepage  ditch  It  appears  that  after  the 
Santa  Maria  reservoir  was  pied  seepage 
water  therefrom  appeared  at  the  Iwse  of 
one  of  the  adjacent  hills.  The  ditch  In 
question  was  then  constructed,  such  seepage 
water  captured  and  measured  over  a  weir. 
It  was  sought  to,  appropriate  this  seepage 
water  and  conduct  it  by  ditch  to  the  gates 
of  a  canal  belonging  to  the  company  far 
down  the  stream  and  there  apply  It  to  lands 
under  that  system,  for  direct  Irrigation  pur- 
poses. The  right  Is  based  upon  the  theory 
that  the  waters  having  been  Impounded  In 
the  reservoir  during  the  winter  months  when 
direct  Irrigation  Is  Impossible,  have  not  been 
and  could  not  have  been  appropriated  for 
direct  Irrigation.  Ironstone  Ditch  Co.  t. 
Aschenfelter,  67  Colo.  81,  140  Pac.  177,  is  re- 
lied upon  as  authority  to  support  this  con- 
tention. 

The  question  involved,  as  we  view  it,  has 
been  definitely  settled  against  this  c<xitentIon 
In  Comstock  v.  Ramsay,  66  Colo.  244, 133  Pac; 
1107,  where  this  court  makes  the  following 
announcement  under  conditions  similar  to 
those  Involved  in  this  case: 

"We  take  judicial  notice  of  the  fact  that  prac- 
tically every  decree  on  the  South  Platte  River, 
except  possibly  only  the  very  early  ones,  is  de- 
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pendent  for  ita  sapply,  and  for  yean  and  years 
haa  been,  opon  retain,  waste  and  seepage  wa- 
ters. This  is  the  very  thing  which  makes  an 
enlarged  use  of  the  waters  of  our  streams  for 
irrigation  possible.  To  now  permit  one  who  has 
Dcrer  had  or  claimed  a  right  upon  or  from  the 
rirer  to  come  in,  capture,  divert  and  appropri- 
ate waters  naturally  tributary  thereto,  which 
are  in  fact  nothing  more  or  less  than  return 
and  waste  waters,  and  upon  which  old  decreed 
priorities  have  long  depended  for  their  supply, 
would  be  in  eifect  to  reverse  the  ancient  doc- 
trine, 'First  in  time  first  in  right,'  and  to  sub- 
stitnte  in  ita  stead,  fortunately,  as  yet,  an  un- 
recognized one,  liast  in  time  first  in  right.' 
•    •    • 

"Erety  appropriation  of  water  on  this  stream, 
claimed  and  decreed  for  irrigation  purposes, 
has  been  so  claimed  and  decreed  upon  the  the- 
ory that  all  waste  and  seepage  water  arising 
from  the  irrigation  of  land,  or  from  the  con- 
stnictioo  and  maintenance  of  reservoirs  using 
water  from  the  river,  and  naturally  returning 
to  it,  is  available  to  supply  such  appropriations 
and  decrees.  To  now  permit  independent  ap- 
propriation and  diversion  of  these  waters  in  a 
way  to  adversely  affect  prior  appropriations 
and  decrees  is  in  direct  conflict  alike  with  the 
spirit  of  the  law  under  which  such  priorities 
have  been  decreed  and  the  practical  purposes 
for  which  these  appropriations  have  been  made 
and  recognised.  It  is  a  well-known  fact  that 
practically  all  appropriations  down  the  stream 
are  dependent  on  return,  waste  and  seepage 
waters  for  their  supply.  If  a  part  of  these 
waters  may  be  cut  off,  then  all  of  them  may  be, 
with  the  result  that  the  stream  might  thus  be- 
come wholly  depleted,  and  all  appropriations  and 
decrees,  no  matter  how  early,  •  •  •  would 
be  stripped  of  their  rights  and  rendered  uaeless 
and  of  no  practical  worth  or  value. 
,  "There  is  no  law  anywhere  to  support  the 
contention  that  if  these  waters  are  naturally 
tributary  to  the  river,  still  they  may  be  taken 
by  a  new  claimant  to  the  damage  and  injury  of 
prior  appropriators  upon  that  stream,  simply 
because  he  captures  and  diverts  them  before 
they  actually  get  into  the  river  channel.  If  such 
act  of  capture  and  diversion  can  be  upheld  as 
lawful  and  proper,  by  the  same  reasoning  a  new 
claimant  could  divert  the  waters  of  a  surface 
tributary,  if  he  only  be  spry  enough  to  cap- 
tare  and  divert  them  before  they  actually  reach 
and  mingle  with  the  waters  of  the  main  stream. 
When  it  is  shown  or  admitted  that  these  watera 
nitimately  return  to  the  river  and  thereby  aug- 
ment and  replenish  its  flow,  they  •  •  •  are 
as  mudi  a  part  thereof  as  when  they  actual- 
ly reach  the  stream.  Whenever  these  waters 
start  to  flow  back  to  the  river  and  it  is  ap- 
parent that  they  will  reach  it,  they  constitute 
a  part  of  the  stream  and  are  not  subject  to 
independent  appropriation  as  new  or  added  wa- 
ter, or  because  they  have  been  used  to  serve  one 
priority  and  have  thus  been  artificially  brought 
into  tbat  position." 

This  rnle  was  followed  and  aivroved  In 
Trowel  Land  &  Irrigation  Co.  y.  BlJou  Irriga- 
tion District,  176  Pac.  287,  In  tbe  foUowing 
language: 


from  a  reservoir  supplied  by  a  natural  stream, 
or  from  a  ditch  supplied  directly  from  the 
stream,  regardless  of  the  fact  that  the  reser- 
voir may  bj  chiefly  supplied  in  time  of  high 
water,  or  in  the  nonirrigation  season.  In  the 
Ramsay  Case,  the  seepage  water  involved  es- 
caped water,  both  from  a  reservoir  and  ditch, 
and  it  was  there  said,  speaking  of  the  identi- 
cal stream  here  involved:  'Every  appropriation 
of  water  on  this  stream,  claimed  and  decreed 
for  irrigation  purposes,  haa  been  so  claimed 
and  decreed  upon  the  theory  that  aU  waste  and 
seepage  water  arising  from  the  irrigation  of 
land,  or  from  the  construction  and  maintenance 
of  reservoirs  using  water  from  the  river,  and 
naturally  returning  to  it,  is  available  to  supply 
such  appropriations  and  decrees." 

That  part  of  the  opinion  on  Ironstone  Ditch 
Co.  T.  Aschenfelter,  supra,  quoted  by  plaln- 
tift  in  error  in  support  of  its  contention, 
is  purely  gratltuoua  and  volunteer  matter, 
and  not  responsive  to  any  issue  in  that  case. 
This  is  plainly  apparent  since  the  proceedings 
there  brought  were  to  change  the  point  of  di- 
version of  certain  appropriationB,  and  the 
only  question  for  decision,  and  the  only  point 
which  conld  have  been  properly  decided,  was 
whether  the  proposed  change  would  Injuri- 
ously affect  vested  rights  to  the  use  of  water 
from  that  stream.  The  dictum  relied  upon 
cannot  be  held  to  overrule  former  decisions 
of  this  court,  nor  do  we  think  there  was  any 
purpose  or  intention  to  do  so.  In  any  event, 
the  matter  in  this  opinion  relied  upon  can  be 
considered  only  as  the  individual  opinion  of  a 
single  justice  of  this  court,  and  of  course, 
while  persuasive,  can  in  no  sense  be  held  to 
be  the  opinion  of  the  court,  much  less  can  it 
be  accounted  as  overmling  our  decisions 
which  distinctly  declare  a  different  rule. 

There  is  not,  neither  can  there  be,  any 
question  In  this  case  of  newly  developed  or 
added  water,  which  subject  presents  a  differ- 
ent question  from  the  one  actually  Involved, 
so  that  any  such  discussion  Is  futile  and 
wholly  beside  the  case,  since  the  seepage  wa- 
ter under  consideration,  on  the  evidence  ad- 
duced, is  manifestly  tributary  to  the  Bio 
Grande  river,  from  which  stream  the  Santa 
Maria  reservoir  secured  Its  storage  appropri- 
atl<m.  To  permit  the  recapture  of  the  seep- 
age water  from  such  reservoir,  wbUe  on  Its 
way  back  to  the  Tlver  to  which  it  is  tributary, 
and  allow  it  to  be  applied  to  land  many  miles 
down  the  river,  under  a  claim  of  original  ap- 
propriati<n  for  direct  irrigation,  prior  In  time 
to  all  other  appropriations  on  the  stream, 
would  plainly  constitute  a  wrongful  use  of 
water  by  the  reservoir  company,  and  would 
completely  overturn  the  doctrine,  so  firmly 
established  in  this  jurisdiction,  that  prior  ap- 
propriation and  use  give  the  first  and  better 
right.  German  Ditch  &  Reservoir  Co.  et  al 
V.  Platte  Irrigation  Co.,  178  Pac.  886. 

It  is  easy  to  see  how  decrees  for  seepage 


"The  law  makes  no  distinction,  as  relates  to   water  for  direct  irrigation,  if  made  subject 
the  return  of  water  to  the  stream,  between  that  to  vested  rights,  may  proporljr  be  allowed. 
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and  that  Budi  decrees  might  at  times  and  un- 
der certain  conditions  prove  most  beneficial, 
but  It  is  equally  plain  that,  under  a  system  of 
re-approprlatlon  of  seepage  and  return  wa- 
ters Indefinitely  carried  on,  awarding  priori- 
ties antedating  sU  others  on  the  stream,  the 
value  of  old  rights  might  be  not  only  greatly 
impaired,  but  utterly  destroyed.  Moreover, 
this  proceeding  was  brought  to  obtain  a  de- 
cree for  storage  rights  only,  and  it  la  of  doubt- 
ful Import  whether  In  any  event  a  decree  for 
direct  Irrigation  could  properly  be  allowed  in 
such  action. 

The  findings  and  decree  of  the  trial  court 
will  be  reversed  as  to  the  date  of  the  appro- 
priation awarded  plaintiff  in  error  for  stor- 
age in  the  Santa  Maria  reservoir  and  the 
cause  remanded  with  directions  to  the  court 
below  to  modify  the  decree  and  award  plain- 
tiff In  error  a  storage  capacity  as  of  August 
11,  1896,  for  15,871.21  acre  feet,  of  which  9,- 
600  feet  Is  absolute;  also  a  priority  as  of 
September  22,  1902,  for  27,954.86  acre  feet, 
which  together  wlt^  the  remainder  of  the 
August  11, 1896,  priority,  Is  conditional.  That 
part  of  the  decree  denying  an  appropriation 
of  seepage  water  to  the  Santa  Maria  seepage 
ditch  for  direct  irrigation,  antedating  all  oth- 
er direct  irrigation  decrees  on  the  stream,  is 
afiirmed. 

On  the  reversal  of  the  judgment  as  to  date 
of  the  reservoir  priority,  all  concur.  On  the 
affirmance  of  the  disallowance  of  a  decree  for 
direct  Irrigation,  the  CHIEF  JUSTICE  and 
Mr.  Justices  BURKE  and  DENISON  dissent 

Affirmed  in  part  and  reversed  in  part 

GARRI6UES,  O.  J.  (dissenting).  It  is  man- 
ifest that  the  rights  of  plaintiff  in  error  de- 
pend upon  whether  the  water  in  question  Is  a 
tributary  and  a  part  of  the  flow  of  the  river. 
The  majority  opinion  can  only  be  sustained 
upon  the  assumption  that  it  Is  a  tributary  and 
belongs  to  the  natnral  flow  of  the  stream.  .  I 
think,  under  the  evidence,  that  the  disputed 
water  is  extraneous  to  the  natural  or  regular 
flow  of  the  stream,  which  was  only  being 
used  as  a  conduit.  Plaintiff  does  not  claim  a 
priority,  but  seeks  recognition  from  the  court 
and  water  officials  of  its  right  to  the  water 
and  the  use  of  the  stream  as  a  conduit  for  its 
distribution.  The  majority  opinion  denies  this 
right  and  holds  that  it  will  destroy  the  value 
of  old  ditch  priorities.  From  this  part  of  the 
opinion  I  dissent 

The  majority  (pinion  Is  based  upon  Corn- 
stock  V.  Bamsay,  65  Colo.  244.  133  Pac.  1107. 
The  law  as  announced  upon  the  statemoit  of 
that  case  necessary  for  its  decision  is  un- 
doubtedly direct  and  has  always  been  the 
undisputed  rule  in  this  state ;  no  one  claims 
the  contrary,  although  there  are  some  ex- 
pressions and  dicta  in  that  opinion  which 
might  have  been  omitted  with  propriety.  It 
In  fact  decided  but  one  point  namely,  that  a 
Junior  appropriator  cannot  divert  the  wafer! 


of  a  tributary  to  the  detriment  of  a  senior 
upon  the  main  stream.  The  court  in  that 
case,  65  C<Aa  at  pa«e  266,  133  Pac.  1111, 
says: 

"What  and  all  we  do  intend  to  here  deter-, 
mine,  qo  this  particular  point,  is  that  where  it 
appears  that  such  waters  are  in  fact  tributary 
to  the  stream,  and  form  a  aubstaDtial  and  ma- 
terial source  of  it»  supply,  upon  which  appro- 
priators  therefrom  have  long  depended  for  wa- 
ter to  satisfy  their  priorities,  that  then,  as  be- 
tween such  bona  fide  appropriators  and  users 
of  such  waters  and  a  new  claimant  the  for;ner 
has  the  first  and  better  right" 

With  that  I  Chink  every  frrlgatibn  Iaw>- 
yer  In  Colorado  can  agree.  No  one  claims 
here  that  a  Junior  appropriator  can  take  the 
water  of  a  tributary  to  the  detrimoat  of  a 
sailor  upon  the  stream.  What  I  deny  in  this 
case  is  that  the  impounded  water  flowing  in 
this  seepage  ditch  at  the  base  of  the  dam 
ever  became,  under  the  facts  and  circum- 
stances of  this  case,  a  natural  water  course, 
or  a  part  of  the  natural  flow  or  a  tributary 
of  the  river. 

I  lay  down,  as  the  first  point  In  the  discus- 
sion, that  water  wliich  one  haa  saved,  de- 
veloped, or  produced,  or  which  comes  from 
an  Independent  or  extraneous  source  to  the 
natural  irrigation  flow  of  the  stream,  and 
has  been  put  into  the  river  as  a  conduit  by 
the  producer  or  owner  for  the  purpose  of 
taking  it  out  and  ualog  It  lower  down  the 
stream  for  irrigation,  belongs  to  the  one  who 
put  It  into  the  stream  as  against  all  prior- 
ities ;  or,  put  In  a  way  already  expressed  by 
this  court,  one  who  by  his  own  efforts  In- 
creases the  natural  flow  of  a  stream,  either 
by  saving  or  developing  .water,  is  ei)tltle<t 
to  Its  benefit  to  the  extent  of  the  Increase 
SB  against  all  CMisumers,  regardless  of  pri- 
ority. The  right  is  not  based  upon  priority, 
and  the  stream  is  only  used  as  a  canal  or 
conduit  Ttiia  rule  is  sustained  without  an 
exception  by  every  authority  in  every  Irri- 
gation state.  Platte  Val.  Irr.  Co.  v.  Buckers 
Irr.  M.  &  I.  Co.,  26  Colo.  77,  63  Pac.  334; 
Ripley  V.  Park  Center  U  &  W.  Co..  40  Cola 
129,  133,  90  Pac.  7S;  Ircmstone  D.  Go.  v. 
Aschenfelter,  67  Colo.  81,  42,  48,  44,  140  Pac. 
177 ;  McKelvey  T.  N.  S.  Irr.  Dlst,  179  Pac. 
872 ;  Churchill  t.  Rose,  1S6  Cal.  676,  68  Pac. 
416;  Pomona  L.  &  W.  Co.  v.  San  Antonio 
W.  Co.,  162  Cal.  618,  623,  93  Pac.  881;  MlUer 
y.  Wheeler,  64  Wash.  429,  103  Pac.  641.  23 
L.  B.  A.  (N.  S.)  1066;  Schulz  v.  Sweeny,  19 
Nev.  862,  U  Pac.  253,  8  Am.  St  Rep.  888. 
Our  statute  expressly  confers  this  right  to 
the  use  of  the  stream. 

In  the  Buckers  Case,  25  Golo.  77,  68  Pac. 
334,  It  is  expressly  held  that  one  who  increaa- 
es  the  average  continuous  flow  of  a  stream  by 
is  own  energy  and  expenditure  is  entitled 
to  the  increase,  and  the  use  of  the  stream  as 
a  conduit  as  against  all  other  consumers  oo 
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the  stream,  regardless  of  their  priority.  This 
case  has  never  been  modified,  unless  it  was 
Intended  to  silently  overrule  It  in  the  Ram- 
lay  Case.  It  has  often  been  followed  and  quot- 
ed In  other  states,  and  is  authority  that  one 
is  entitled  to  the  Increase  to  the  natural 
flow  which  he  put  into  the  stream  with  the 
intention  of  taking  it  out  for  irrigation  use. 
The  three  Buckers  Cases— 25  Colo.  77,  53 
Pac.  334,  28  Colo.  189,  68  Pac.  305,  and  31 
Colo.  62,  72  Pac.  49 — involve  the  same  water. 
Beaver  lake  was  an  old  bed  of  the  river, 
and  Beaver  hrook.  was  its  outlet,  and  adja- 
cent slongbs  caused  by  sewage  from  irrlga-: 
tlon  were  the  source  of  supply  of  Beaver 
lake  and  of  Beaver  brook,  the  latter  being 
a  natural  water  course-  and  a  tributary  of 
the  Platte  river.  The  Buckers  company  con- 
structed Beaver  Lake  ditch,  a  seepage  drain 
ditch,  which  intercepted  and  diverted  the 
water  from  Beaver  brook.  It  claimed  the 
use  at  the  water  as  against  prior  appropri- 
ators  upon  the  main  stream  (the  Platte  river), 
up<m  the  theory  that  It  had  developed  the 
water  by  draining  adjacent  lands,  and  had 
thus  Increased  the  natural  flow,  and  was  en- 
titled to  the  increase.  The  lower  court  found 
<ni  the  first  trial  (reported  in  2S  Colo. 
77)  that  Beaver  brook  was  a  natural  water- 
course, and  that  the  Buckers  company  had 
increased  its  natural  flow  by  the  drainage 
of  seepage  lands  adjacent  thereto,  and  there- 
fore was  entitled  to  all  the  water  flowing 
In  Beaver  brook.  Mark  the  word  "all."  The 
esse  was  brought  here,  and  reversed  npaa  the 
ground  that  the  court  erred  in  giving  the 
Backers  company  aU  the  water  of  Beaver 
brook.  We  held,  Beaver  brook  being  a  nat- 
ural water  course  and  tributary  of  the  Platte 
river,  the  company  was  not  entitled  to  all 
the  water  as  against  senior  approprlators, 
but  expressly  held  that  it  was  entitled  to  the 
Qse  of  the  water  In  dispute  to  the  ewtent  that 
U  iMd  tnareated  the  natural  flow.  The  er- 
ror of  the  lower  court  specifically  pointed 
out,  and  for  which  the  case  was  reversed,  was 
in  giving  it  aU  the  water,  both  that  which 
It  claimed  to  have  developed  as  well  as  the 
natural  flow  of  the  stream.  For  this  error 
the  Judgment  was  reversed  and  case  re- 
manded, and  a  retrial  had  which  was  re- 
viewed by  ua  and  reported  in  28  Colo, 
where  at  page  189  (63  Pac.  305)  It  is  said: 

"From  this  Jadgment  [that  la  the  former 
judgment  giving  defendants  aU  the  water]  the 
plaintiff  appealed  to  this  court,  where,  upon  con- 
(ideration  of  this  branch  of  the  case  it  was  held 
that  the  court  erred  in  decreeing  the  present 
appellants  [the  Backers  Company]  ajl  the  wa- 
ter from  this  soarce,  because  they  were  only 
entitled  to  the  water  flowing  from  Beaver  Lake 
to  the  extent  they  bad  increased  its  average 
eaotiiinons  flow." 

So,  we  see,  in  28  Colo,  we  expressly  re- 
affirmed the  rule  theretofore  so  strongly  pro- 
Boonced  In  25  C<^     In   the  syllabus   in 
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28  Cola  at  page.  187,  It  is  said,  in  speaking 

of  the  case  In  25  Colo.: 

"lie  appellate  court  sustained  the  lower  court 
to  the  extent  that  such  Junior  appropriatoi* 
[the  Buckers  (DompanyG  were  entitled  to  the 
increase  of  water  they  bad  caused  to  flow  in  the 
stream,  but  reversed  the  judgment  because  it 
decreed  them  all  the  water  in  the  stream  instead 
of  only  the  increase,  and  the  cause  was  remand- 
ed for  a  new  trial,"  for  this  reason. 

On  the  third  trial  over  the  same  water  the 
lower  court  found  on  conflicting  evidence 
that  there  had  been  no  increase  of  the  natu- 
ral flow ;  that  the  apparent  increase  was  only 
a  concentration  of  the  water  present  in  the 
sand  and  gravel,  forming  the  natural  Chan- 
nel, and  the  banks  adjacent  thereto;  that 
the  Buckers  Company  had  added  no  water 
to  the  natural  flow,  but  had  simply  Inters 
cepted  the  natural  surface  flow  in  the  chan- 
nel, and  the  water  saturating  the  sand  and 
gravel  constituting  the  bed  and  banks  of  the 
channel,  which  amounted  to  tt  diversion  of 
the  surface  and  subterranean  flow  of  the  nat- 
ural stream ;  that  for  this  reason,  the  water 
they  claimed  to  have  developed  was  not  an 
increase,  but  was  in  fact  takot  from  the 
stream  itself.  "BAs  finding  of  the  lowet 
court  was  affirmed  In  81  Colo.  62,  72  Pac 
49,  but  it  accentuates  the  rule  theretofore 
announced,  and  in  no  way  abrogated,  modi* 
fled,  or  changed  the  former  decisions.  The 
case  adheres  to  the  rule  of  law  announced  In 
the  two  former  cases,  that  one  who  Increases 
the  natural  flow  of  a  stream  is  entitled  to 
the  increase. 

Where  one,  by  his  own  energy  and  ex- 
penditures, with  the  Intention .  of  using  It 
for  Irrigation,  adds  to  the  natural  flow  of  a 
stream,  it  does  not  become  a  part  of  the 
natural  flow,  and  such  water  tJiongb  com- 
mingled, to  distinguish  it  from  the  natural 
flow,  has  been  given  various  names  by  the 
courts,  such  as,  "the  increase,"  "independent 
water,"  "artificial  water,"  "devdoped  water," 
"saved  water,"  "excess  water,"  "new  water," 
"free  water,"  "water  from  an  extraneous 
source,"  "artificial  accretion,"  etc.,  but  what- 
ever the  name,  and  whether  saved  water  or 
developed  water.  It  is  universally  held  In 
all  the  irrigatltm  states  that  the  one  saving 
or  developing  it  and  adding  it  to  the  stream 
has  a  right  to  its  use,  and  the  use  of  the  nat- 
ural stream  for  its  distribution,  and  to  divert 
therefrom  an  equivalent  amount  for  Irriga- 
tion. This  principle  was  announced  by  the 
Supreme  Ck>urt  of  California  as  early  as 
Butte  Co.  V.  Vaughn,  11  Cal.  143,  70  Am.  Dec. 
7C9.  In  Crelghton  v.  Kaweah  C.  &  I.  Co., 
67  CaL  222,  7  Pac.  659,  it  Is  said: 

"At  best  the  plaintiff  would  be  entitled  only 
to  have  the  defendant  enjoined  from  obstructing 
the  flow  of  that  which  would  have  naturally 
flowed,  unaided  by  artificial  means  with  which 
the  plidntiff  is  not  connected." 
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The  matter  Is  fully  discussed  In  Wiggins 
7.  Moscuplabe  L.  &  W.  Co.,  113  Cal.  195,  45 
Pac.  160,  32  L.  B.  A.  667,  64  Am.  St  Bep. 
337,  where  the  right  of  one  to  Its  use,  who 
^ther  saves  or  develops  water  by  artificial 
means,  is  elaborately  considered.  In  Church- 
ill T.  Rose,  136  Cal.  576,  69  Pac.  416,  It 
is  held  that  where  one  increases  the  natural 
flow  of  a  creek,  he  Is  entitled  to  the  Increase 
as  against  all  other  approprlators.  In  Po- 
mona L.  &  W.  Co.  et  al.  Y.  San  Antonio  W. 
Co.  et  al.,  152  Cal.  623,  93  Pac.  881,  the  whole 
matter  is  again  reviewed,  and  many  cases 
dted,  and  among  others  the  Buckers  Case, 
and  it  is  held  that  such  water,  unless  aban- 
doned, does  not  become  a  part  of  the  nat- 
ural flow  of  the  stream,  and  belongs  to  the 
person  causing  the  Increase.  In  closing  the 
court  says,  162  CaL  at  page  624,  93  Pac.  at 
page  884: 

"This  same  doctrine  is  recognized  by  all  the 
courts  which  have  been  called  upon  to  consider 
it" 

In  La  Jara  y.  Hansen,  35  Colo,  at  page 
109,  83  Pac.  at  page  646,  it  is  said: 

"After  waste  waters  reach  the  stream,  unless 
there  is  then  an  intention  by  the  owner  to  re- 
claim them,  they  become  part  of  its  volume,  and 
inure  to  the  benefit  of  the  approprlators  of  its 
waters,  to  be  enjoyed  in  accordance  with  their 
numerical  priorities." 

In  Ripley  v.  Park  Center  L.  &  W.  Co.,  40 
Colo,  at  page  133,  90  Pac.  175,  we  held  that 
artificial  water,  that  is,  water  produced  or 
developed  from  a:  source  extraneous  to  the 
natural  flow  by  the  efforts  of  others,  and  put 
into  the  stream  as  a  conduit  for  the  pur- 
pose of  taking  it  out  and  using  It  lower 
down  for  Irrigation,  belongs  to  those  caus- 
ing the  increase,  and  is  no  part  of  the  nat- 
ural stream  unless  abandoned. 

In  Comstock  v.  Ramsay,  65  Colo,  at  page 
256,  133  Pac.  at  page  1111,  it  Is  said: 

"When  such  waters  leave  the  control  of  the 
original  appropriator,  having  been  used  either 
for  direct  irrigation  or  reservoir  purposes,  with- 
out intention  of  recapture  or  further  use,  by  him, 
they  immediately  become  a  component  part  of 
the  river,  and  cannot  be  lawfully  diverted  from 
their  coarse  to  it  by  independent  appropriation, 
to  the  injury  of  those  having  decreed  priorities 
therefrom." 

In  the  present  case  there  was  an  Inten- 
tion to  recapture  and  further  use.  Of  course 
after  any  water  reaches  the  stream,  unless 
there  is  an  intention  by  the  owner  to  reclaim 
it,  it  becomes  a  part  of  the  natural  flow  of  the 
stream,  but  what  I  contend  Is,  if  It  was  put 
In  with  the  intention  of  taking  it  out  and  using 
It,  it  belongs  to  the  jterson  causing  the  in- 
crease. 

In  the  fourth  paragraph  of  the  syllabus 
to  the  Aschenfelter  Case,  67  Colo.  31  (140  Pac. 
177)  it  is  said: 


"Whoever  has  developed  water  from  a  source 
extraneous  to  the  stream  may  discharge  it  into 
the  stream,  and,  using  the  stream  as  a  conduit 
withdraw  it  below." 

In  McEelvey  v.  North  Sterling  Irr.  Dist, 
179  Pac.  872,  it  Is  said  In  the  first  para^ 
graph  of  the  syllabus: 

"Water  seeping  through  a  dam  may  be  re- 
captured (by  the  owner]  by  means  of  an  irriga- 
tion ditch,  and  other  persons  have  no  right  to 
appropriate  it" 

This  is  an  exact  parallel  of  the  instant 
case,  and  yet  no  mention  Is  made  of  it  In  the 
majority  opinion. 

In  Miller  et  al.  t.  Wheeler  et  al.,  64  Wash. 
429,  103  Pac.  641,  23  L.  R.  A.  (N.  S.)  1065, 
a  recent  and  well-considered  case,  concurred 
in  by  the  full  bench,  it  is  held,  where  one, 
by  his  own  exertion,  energy,  and  expendi- 
ture, increases  the  natural  flow  or  available 
supply  of  water  in  a  stream,  he  has  the  right 
to  its  use  to  the  extent  of  the  increase,  and 
may  use  the  stream  as  a  conduit  for  its  dis- 
tribution. This  is  a  leading  case,  and  simi- 
lar In  many  respects  to  the  Buckers  Case, 
which  it  cites  and  follows.  In  that  case  seep- 
age water  caused  from  Irrigation  formed 
bogs  and  marshes  on  defendant's  land,  and 
the  act  complained  of  by  plalntifT  was  the 
digging  of  a  ditch  and  draining  the  marshes 
Into  the  natural  stream,  which  defendant 
used  as  a  conduit  and  taking  the  equivalent 
therefrom  for  Irrigation  as  against  plaintiff, 
a  senior  appropriator  on  the  stream.  At 
page  433  of  54  Wash.,  at  page  642  of  103  Pac. 
(23  L.  R.  A.  [N.  8.]  1066)  the  court  says  tlie 
question  is: 

"Whether  the  water  from  this  artificial  source, 
[irrigation]  having  naturally  gravitated  into  the 
soil,  and  percolating  therein,  may  be  ditched  and 
drained  for  further  use  by  the  owners  as  against 
the  right  of  a  lower  appropriator;  in  other 
words,  whether  percolating  waters  arising  from 
an  artificial  source  become  a  natural  flow  of 
an  existing  watershed  and  a  part  of  its  drain- 
age stream." 

The  court,  in  answering  this  direct  ques- 
tion, says  that  it  may  or  may  not  according 
to  the  facts  in  each  particular  case,  depend- 
ing upon  the  question  of  abandonment,  but 
the  court  holds  that  the  seepage  water  de- 
veloped by  drainage  in  that  particular  case, 
there  being  no  abandonment,  did  not  become 
a  part  of  the  natural  flow  of  the  stream,  and 
that  the  parties  causing  the  Increase  were 
entitled  to  its  use,  as  against  all  other  con- 
sumers on  the  stream.  No  question  of  pri- 
ority involved.  It  reviews  many  cases,  and 
upholds  the  universal  rule  that  one  is  enti- 
tled to  divert  the  amount  he  has  increased 
the  natural  flow  as  against  all  prior  appro- 
prlators on  the  stream.  The  artificial  means 
of  increase  in  that  case  was  the  drainage  of 
lands  seeped  by  irrigation,  and  the  court 
held  that  this  water,  under  the  drcnmstances 
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of  the  case,  was  not  a  natural  flow  ot  tbe 
stream,  bat  Increase.  The  above  cases  have 
been  dted  for  the  purpose  of  showing  the 
established  rule  that  one  who  Increases  the 
flow  of  a  natural  stream  Is  entitled  to  the 
Increase. 

The  second  point  Is  whether  the  conditions 
above  mentioned  are  met.  That  Is,  whether 
plaintiff  Increased  the  natural  flow  of  the 
stream  without  any  Intention  of  abandoning 
the  Increase. 

Whether  waste  water  escaping  from  a  res- 
ervoir Is  a  tributary  where  no  tributary  ex- 
isted before  the  construction  of  the  reservoir 
depends  upon  the  facts  and  drcumstacces 
of  eexA  particular  case.  There  was  no  aban- 
donment of  the  water  In  this  case.  On  the 
contrary,  the  evidence  shows  an  Intention  to 
recapture  and  use  the  escaping  water,  so  the 
elemoit  of  abandonment  Is  eliminated,  and  the 
case  must  be  decided  upon  the  theory  that 
there  was  an  Intention  to  recapture  and  use 
the  escaping  water. 

The  evidence  shows  plaintiff  saved  and 
added  to  the  stream  a  volume  of  water  not 
theretofore  wont  naturally,  or  at  all,  to  flow 
down  the  stream  at  that  time  and  place.  It 
diverted,  stored,  and  saved  unused  and  unap- 
propriated water  which,  had  It  not  done  so 
at  the  time,  would  have  gone  out  of  the  state 
and  been  lost  to  every  one  for  direct  irriga- 
tion. Hence  I  say  it  was  water  saved  by 
plaintifl  at  a  time  and  place  when  no  ap- 
proprlator  for  direct  Irrigation  bad  any  In- 
tmeat  In  it.  For  this  reason.  It  was  Imma- 
terial to  those  having  decreed  priorities  of 
appropriation  for  direct  irrigation  what  be- 
came of  the  water  plaintiff  impounded,  for 
It  was  saved  at  a  time  when  In  no  event 
could  they  have  used  It.  What  I  mean  is, 
the  water  plaintiff  saved  from  being  lost 
came  Into  the  reservoir  from  a  source  ex- 
traneous to  the  natural  Irrigation  flow  of 
the  stream,  and  the  escaping  water  was  an 
artificial  Increment  to  the  stream  over  the 
natural  flow,  and  belongs  to  the  one  who 
saved  It.  The  point  I  wish  to  make  is  that 
water  saved,  which  would  be  otherwise  lost, 
belongs  to  the  one  who  saves  it  I  think  the 
orwner  may,  In  constructing  a  reservoir,  in 
anticipation  of  leakage,  construct  a  drain 
dltdi  or  ditches  below  the  dam  to  recapture 
escaping  water,  and  has  the  right  to  apply 
it  to  the  same  beneficial  use  as  the  water 
within  the  reservoir  as  against  all  appro- 
priators  on  the  stream  when  his  intention 
to  do  so  is  manifested  In  due  time.  The  wa- 
ter stored  In  a  reservoir  does  not  depend  on 
any  rule  of  priority  except  as  to  filling,  but 
is  water  saved,  and  the  right  to  its  use  be- 
longs to  the  one  who  saved  it 

It  simply  goes  babk  to  the  first  proposi- 
tion that  one  who  increases  the  natural  flow 
by  saving' water  that  otherwise  would  be  lost 
la  oitltlecl  to  the  increase.    The  fact  that 
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this  water  was  stored  is  proof  sufficient  that 
it  would  not  have  been  saved,  but  would 
have  gone  down  the  river  into  the  Gulf  of 
Mexico,  except  for  the  energy  and  expendi- 
ture of  plaintiff.  No  rights  ever  accrued  to 
others  in  anticipation  of  this  water.  Its 
use  was  never  available  nor  anticipated  for 
direct  Irrigation  prior  to  the  construction  of 
the  reservoir,  and  no  right  was  ever  founded 
upon  it  It  is  as  much  saved  water  to  which 
plaintiff  has  the  right  as  though  it  bad  been 
drawn  directly  from  the  reservoir  for  the 
purpose  of  putting  it  into  the  stream  for 
transportation. 

It  has  l>een  suggested  that  the  water  es- 
caped from  the  reservoir  against  the  will 
of  the  owner ;  therefore  he  is  not  entitled 
to  recapture  it  But  why  should  that  make 
a  difference,  if  the  intention  to  recapture  it 
was  the  same  as  the  lntenH(m  to  recapture 
water  voluntarily  released  from  the  reset' 
voir?  It  seems  a  strange  doctrine  that  one 
cannot  recapture  his  proi)erty  that  has  in- 
voluntarily escaped. 

In  the  majority  opinion  it  is  stated: 

"EJvery  appropriation  of  water  on  the  stream, 
claimed  and  decreed  for  Irrigation  purposes, 
has  t>een  so  claimed  and  decreed  upon  the  theory 
that  all  waste  and  seepage  water  arising  from 
the  irrigation  of  land,  or  from  the  construction 
and  maintenance  of  reservoirs  using  watra  from 
the  river,  and  naturally  returning  to  it,  is  avail- 
able to  supply  such  appropriations  and  decrees." 

No  doubt  all  decreed  priorities  of  appro- 
priation on  a  natural  stream  are  based  upon 
the  theory  that  the  fiow  of  the  stream  and 
its  tributaries  frcnn  any  source  that  has  be- 
come an  Integral  part  of  the  stream  shall 
inure  to  the  benefit  of  all  approprlators  on 
the  stream  in  the  numerical  order  of  their 
priorities.  But  I  deny  that  any  appropria- 
tion or  decree  Is  made  or  based  upon  the 
theory  that  Independent  or  extraneous  water, 
or  water  that  has  been  saved  In  a  reservoir, 
and  is  being  conveyed  for  distribution,  using 
the  stream  as  a  conduit  will  inure  to  the 
benefit  of  any  priority  or  to  any  person  ex- 
cept the  one  who  saved  it 

In  the  third  paragraph  of  the  Aschenfelter 
Case,  57  Colo.  31  (140  Pac.  177),  it  is  said: 

"Seepage  water  which  is  being  wasted  is  the 
subject  of  appropriation.  The  appropriation 
thereof  is  not  included  in  or  controlled  by  a 
prior  adjudication  decree  in  the  same  district" 

If  the  majority  opinion  Intends  so  to  state, 
it  is  a  grievous  misstatement  to  say  that  pri- 
or approprlators  on  this  stream  long  depend- 
ed, or  ever  depended,  upon  this  disputed  wat- 
er to  satisfy  their  priorities.  It  was  saved  to 
the  stream  long  after  their  rights  accrued. 

The  majority  opinion  states  that  the  ques- 
tion is  "whether  the  capture  of  seepage  wa- 
ter by  the  Santa  Maria  ditch  can  be  regard- 
ed as  such  an  original  appropriation  as  to 
entitle  it  to  a  decree  prior  to  all  other  ap* 
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propriators  on  the  stream  to  wblch  seepage 
is  tributary."  This  does  not  state  the  ques- 
tion correctly.  In  fact,  I  do  not  see  how  it 
could  be  stated  more  Incorrectly.  No  such 
claim  Is  made,  and  no  such  question  Is  In- 
volved. What  plaintiff  claims  is  recogni- 
tion of  the  right  it  already  had  to  use  the 
impounded  water  in  dispute,  regardless  of 
priorities,  upon  the  theory  that  it  is  excess 
or  increase  which  it  produced  and  put  into 
the  stream  -  without  any  Intention  of  aban- 
doning, but  as  a  conduit  for  transportation, 
with  the  intention  of  taking  it  out  and  using 
It  lower  down  for  irrigation. 
The  majority  opinion  turOier  states: 

"If  such  act  of  capture  and  diversion  can  be 
upheld  ai  lawful  and  proper,  by  the  same  rea- 
■onlnK  a  new  claimant  could  divert  the  waters 
of  a  snrface  tributary,  if  he  only  be  spry  enough 
to  capture  and  divert  them  before  they  actually 
reach  and  mingle  with  the  waters  of  the  main 
stream.** 

This  is  begging  the  question.  Plaintiff  is 
not  diverting  the  water  of  a  tributary,  or 
dalming  the  water  by  virtue  of  priority  of 
appropriation.  It  only  asks  the  right  to  take 
the  increase  it  saved  and  put  into  the  stream. 
It  asks  no  part  of  the  natural  flow.  This  wa- 
ter is  not  a  tributary  in  the  sense  that  it  is  a 
part  of  the  flow  of  a  natural  stream.  All  that 
plaintiff  needs  or  seeks  is  recognition  Iqr 
the  police  oflScers  on  the  stream  of  Its  right 
to  the  use  of  the  water  It  saved,  and  the  use 
of  the  stream  as  a  conduit,  and  it  is  proper 
that  the  courts  should  grant  such  recogni- 
tion in  an  adjudication  proceeding,  as  a  guide 
to  the  water  officers.  This  course  was  pur- 
sued in  McKelvey  ▼.  N.  S.  Irr.  Dlst,  179 
Pac.  872.  I  think  the  case  should  be  revers- 
ed and  remanded  to  the  lower  court  to  enter 
a  decree  In  the  adjudication  proceeding  in  ac- 
cordance with  the  views  I  have  herein  ex- 


DENISON,  J.  I  dissent  from  the  opinion 
of  the  majority  and  concur  in  that  of  the 
Chief  Justice. 

For  c<mvaiience  in  this  discussion,  I  shall 
use  the  term  "direct  supply**  as  equivalent  to 
"that  part  of  the  water  of  the  stream  avail- 
able for  direct  irrigation." 

The  statement  in  the  majority  (pinion  that 
the  question  before  us  Is  "whether  the  cap- 
ture of  the  seepage  water  by  the  Santa  Maria 
ditch  can  be  regarded  as  such  an  original 
appropriation  as  to  entitle  it  to  decree  prior 
to  all  other  approprlators  on  the  stream  to 
which  such  seepage  Is  tributary"  Is  Inac- 
curate. 


The  water  in  question  Is  not  ordinary  seep- 
age, and  conclusions  based  on  the  theory 
that  it  is  so  will  be  unreliable,  and  the  princi- 
pal question  is  not  whether  the  capture  of  it 
is  a  valid  appropriation,  but  whether  the 
owner  of  the  reservoir  from  which  it  has  es- 
caped has  a  right  to  It  without  appropria- 
tion. 

It  is  ^ther  mere  leakage  from  the  reser- 
voir, or  else  it  is  an  accretion  or  addition  to 
the  direct  supply.  It  must  be  either  one  or  the 
other,  because  it  was  not  there  before  the 
reservoir  was  filled.  If  it  Is  not  mere  leak- 
age, it  may  perhaps  be  called  seepage,  but 
in  that  case  it  must  be  an  accretion  or  ad- 
dition to  the  direct  supply, 'because,  since  no 
I)ortion  of  the  direct  supply  can  be  law- 
fully used  to  fill  the  reiservolr,  it  follows 
that  all  the  water,  the  winter  water,  for  lo- 
Btance,  put  Into  the  reservoir  and  released 
in  the  irrigation  season,  must,  with  mathe- 
matical certainty,  be  an  addition  to  Uie  di- 
rect supply. 

I  think  this  water  la  leakage.  True,  soma 
of  it  comes  through  a  ridge,'  a  natural  bar- 
rier, but  that  is  essentially  a  dam,  and  Is 
used  by  the  constructors  of  the  reservoir  as 
a  i»art  of  their  dam.  Bven  if  it  were  not  a 
part  of  the  dam,  nevertheless,  when  reser- 
voir water  escapes,  It  is  leakage,  and.  If  so, 
and  if  it  can  be  identified  as  from  the  reser- 
voir, It  of  right  ought  to  be,  and  Is,  certain- 
ly, the  property  of  the  owner  of  the  reservoir 
as  much  after  it  escapes  as  before,  untH  he 
abandons  it  If  the  water  In  the  reservoir 
is  his  and  escapes  against  his  will,  and  he 
has  not  abandoned  it,  how  does  it  cease  to 
be  his?  If  he  may  retain  the  leakage  by 
a  cement  lining  on  the  Inside  ot  his  dam, 
why  not  by  a  cement  retaining  wall  on  the 
outside  of  it?  It  Is  as  if  he  had  it  in  a  tub, 
out  of  which  it  leaked,  and  he  can^t  it  in 
a  palL 

If  not  leakage  it  Is  an  accretion  or  additlmi 
to  the  stream,  and  as  such  belongs  to  him 
who  created  the  addition,  as  shown  in  the 
opinion  of  the  Chief  Justice. 

On  Petition  ftor  Rehearing. 

PER  CURIAM.  The  sole  question  deter- 
mined as  to  seepage  water  is  that  no  decree, 
on  the  facts  of  tills  case,  for  an  appropriation 
thereof  by  the  reservoir  company,  for  direct 
irrigation,  antedating  all  appropriations  from 
the  river  for  like  use,  can  lawfully  be  award- 
ed. No  other  question,  upon  the  subject  of 
seepage,  has  been  presented,  couddered,  or 
adjudged  herein. 

Bebeaxing  denied. 
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CARR  et  al.  V.  MAZON  ESTATE.  IM. 
(No.  2271.) 

(Sopreme  Otrart  of  New  Mexico.     March 
191&    Reheariog  Denied  Aag. 
U.  1920.) 


U. 


(8»lMn*  6v  the  Court.) 

1.  Brokers  «=»94— Appointment  not  authoriz- 
ing binding  eontraot  of  oale. 

The  appointment  of  a  real  estate  broker  or 
afent  "to  sell  for  it  all  of  its  property"  does 
not,  in  the  abeence  of  apecial  drcnmatancea, 
anthorise  the  agent  to  make  a  blading  contract 
of  aale  for  the  omwr. 

2.  Frauds,  statote  of  «=9lt7— Undollverod  deod 
Insaffleioiit  MOMorandaM  of  aato  of  land. 

In  the  absence  of  a  valid  contract  of  aale  of 
real  eatato,  an  ondelivered  deed,  or  one  deliv- 
ered  in  escrow  where  the  grantor  retains  con- 
trol over  the  same,  is  not  a  sufficient  memoran- 
doa  to  aattafy  the  statute  of  frands. 

Appeal  from  District  Court,  BemallUo 
Ooonty;  Raynolds,  Judge. 

Suit  tu  Clark  M.  Carr  and  T.  F.  Ooddtngr, 
doing  business  under  the  firm  name  of  the 
Carr  Godding  Sheep  Company,  against  the 
MaE<»  Estate,  Incorporated.  Motion  to 
strike  parts  of  complaint  sustained  in  part 
and  orermled  In  part,  and  a  demurrer  sus- 
tained In  part  and  OTerruled  In  part,  and 
plalntlfls  appeaL    AlBrmed. 

H.  B.  Jamiaaa,  of  Albuquerque^  tot  ap- 
pellants. 

Nelll  B.  neld,  of  Albuquoque,  for  appr- 
ise; 

PARKBR,  C.  J.  The  appellants  alleged 
In  their  complaint,  Inter  alia,  as  follows.  In 
sabstance:  On  or  about  December  26,  1816, 
the  appellee  employed  one  J.  B.  Mooie  as  a 
real  estate  broker  and  agent  to  sell  for  It  all 
of  Its  property,  consisting  of  real  estate  and 
perscmal  property,  located  in  Valencia  coun- 
ty, upon  certain  terms  and  conditions;  that 
thereafter  the  appellee  agreed  with  said 
Moore  upon  and  designated  one  William 
Wilcox,  with  hb  consent,  as  trustee  and 
depository  of  the  legal  title  for  the  benefit  of 
the  proepectlTe  vendee  or  rendees  of  said 
property,  and  that  said  WUcox  agreed  to  act 
in  sacb  capacity,  and  that  a  memorandum  of 
snch  facts  was  to  be  found  In  a  certain  find- 
ing <a  fact  requested  and  signed  by  the  ap- 
pellee by  Its  agent  in  a  certain  cause  In 
which  the  said  Moore  was  the  plaintiff  and 
tbe  said  appellee  was  the  defendant  in  the 
district  court  of  Bernalillo  county;  that 
tliereafter,  on  January  2,  1917,  the  appellee 
executed  and  deposited  with  the  First  Sav- 
ings Bank  &  Trust  Company,  in  favor  of 
said  William  Wilcox,  or  his  assigns,  divers 
deeds,  bills  of  sale,  and  agreements,  copies 
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of  which  are  attached  to  tlie  complaint  and 
which  convey  the  property  concerned  In  the 
transaction;  that  appellee  deposited  said 
deeds,  bills  of  sale,  and  agreements,  under 
certain  written  instructions,  with  the  said 
Bank  &  Trust  Company,  a  copy  of  which  In- 
struction is  attached  to  the  complaint  and 
wliich  directs  the  said  Bank  &  Trust  Com- 
pany to  deliver  all  of  the  foregoing  docu- 
ments to  the  said  Wilcox  or  his  assigns  on  or 
before  January  81,  1917,  upon  the  payment 
In  cash  of  $84,576 ;  that  thereafter,  on  Jan- 
uary 15,  1917,  appellee,  by  its  agent  Moore, 
offered  to  sell  the  entire  pr(^)erty  described 
in  said  deeds,  bills  of  sale,  and-  agreements 
for  the  prices  and  under  the  conditions  men- 
tioned in  said  Instmments  to  the  appellants; 
that  thereafter  appellee,  In  Albuquerque,  N. 
M.,  delivered  to  appellants  an  order  In  writ- 
ing, signed  by  it,  addressed  to  one  of  its 
agents  in  Valencia  county.  Instructing  its 
agent  to  permit  appellants  or  their  authoriJ»- 
ed  agent  to  examine  the  property  described  In 
said  Instruments  so  tliat  said  appellants 
mlgfat  decide  whether  they  desired  to  par- 
chase  the  property ;  that  on  January  26, 1017, 
appellants  accepted  siQd  offer  of  January  Ifi, 
1917,  and  thereupon  agreed  to  buy  all  of  .said 
property  and  to  pay  awellee  the  price  speci- 
fied in  said  deeds,  bills  of  sale,  etc;  that 
npon  January  27,  1917,  the  appellee  stated 
to  appellants  that  it  would  refuse  to  dO' 
liver  to  the  appellants,  under  any  coodl* 
tlons,  any  of  the  property  mentioned  in  said 
Instmments,  and  did  wrongfully  and  unlaw- 
fully refuse  to  deliver  any  of  said  property ; ' 
that  on  January  81,  1917,  the  said  Wilcox 
assigned  to  the  said  Moore  all  of  his  right, 
title,  and  Interest  under  said  deeds,  bills  of 
sale,  and  contracts,  and  convenanted  to  con- 
vey to  the  said  Moore  upon  demand  all  of 
the  real  estate  and  personal  property  de- 
scribed In  the  said  Instruments;  that  there- 
after, on  January  81,  1917,  the  said  Moore 
assigned  to  appellants,  in  the  same  manner  as 
Wncox  had  assigned  to  him,  his  rights  un- 
der the  said  documents ;  that  on  January  81, 
1917,  after  the  assignment  from  WUcox  to 
Moore  and  the  assignment  from  Moore  to 
the  appellants,  appellants  tendered  to  said 
First  Savings  Bank  &  Trust  Company  the 
sum  of  $84,676  for  the  benefit  of  the  said 
appellee,  and  demanded  of  the  appellee  that 
it  deliver  to  them  all  the  property  so  agreed 
to  be  delivered,  and  that  it  otherwise  per- 
form its  said  contract;  that  they  had  per- 
formed all  of  their  obligations  under  said 
contract,  but  that  the  appellee  had  refused, 
failed,  and  neglected  to  perform,  and  the 
appellants  claimed  damages  in  the  sum  of 
$20,000. 

A  motion  to  strike  portions  of  the  com- 
plaint was  sustained  in  part  and  overruled 
in  part,  and  thereupon  a  demurrer  was  filed 
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which  was  likewise  In  part  sustained  and  In 
part  overmled. 

The  appellee  by  Its  demurrer  raises  two 
points,  Tlz. :  That  no  privity  of  contract  is 
shown  between  the  parties,  and  that  the 
contract  sought  to  be  set  up  is.  It  any  ex- 
isted, within  the  statute  of  frauds,  and  not 
enforceable.  These  propositions  are  pre- 
sented in  paragraphs  A,  B,  C,  and  D  of  the 
demurrer. 

'  [1]  1.  The  fiicts  set  up  In  the  complaint 
clearly  show  that  the  agent,  Moore,  had  no 
power  when  first  employed  to  make  a  con- 
tract of  sale  with  any  one.  He  was  a  real 
estate  broker  and  agent  appointed  by  the 
appellee  "to  sell  for  It  all  of  Its  property." 
There  is  no  all^ation  of  the  granting  of  any 
authority  to  make  a  binding  contract  of  sale 
for  the  appellee.  That  sudi  authority  as 
was  given  to  this  agent  does  not  give  author- 
ity to  make  a  binding  contract  of  sale,  see 
Walker,  Real  Estate  Agency,  t  18;  9  C.  J. 
026;  4  R.  O.  L.  tiUe  "Brokers,"  J  14;  1 
Mechem  on  Agency  (2d  Ed.)  H  797,  798; 
Craig  V.  Parsons,  22  N.  M.  293, 161  Pac.  1117 ; 
Jaspar  v.  Wilson,  14  N.  M.  482,  94  Pac.  951 
28  U  B.  A.  (N.  S.)  982.  In  the  latter  case 
cited  the  territorial  court  held  that  the  cir- 
cumstances in  that  case  were  such  that  the 
agent  did  hare  authority  to  make  a  binding 
contract  of  sale.  The  facts  in  that  case  were 
materially  different  from  those  set  up  by  the 
complaint  In  the  case  at  bar. 

The  allegations  in  the  complaint,  therefore, 
that  the  agent  Moore  offered  to  the  appel- 
•lants  all  of  the  prt^erty,  and  that  the  ap- 
pellants accepted  the  offer  and  agreed  to 
purchase  the  property,  la  of  no  avail  to  the 
appellants,  whether  the  offer  and  acceptance 
were  in  writing  or  by  parol. 

[2]  2.  Counsel  for  appellants  seek  to  draw 
from  the  various  writings  between  the  par- 
ties authority  for  the  agent  to  make  the  con- 
tract for  sal&  There  is  no  allegation  in  the 
complaint  that  the  appellee  ever  made  the 
direct  offer  to  sell  the  property  to  the  ap- 
pellants either  in  writing  or  by  parol.  At 
the  time  of  the.  placing  of  the  deeds  and  bills 
of  sale  in  the  ban&,  the  appellants  were  un- 
known so  far  as  It  appears  from  the  com- 
plaint These  papers  were  put  in  the  bank 
on  January  2,  1917,  and  it  was  not  until 
January  15,  1917,  that  the  agent,  Moore,  of- 
fered to  sell  the  property  to  appellants.  The 
writing  signed  by  the  appellee  and  addressed 
to  its  agent  in  Valencia  county,  which  in- 
structed said  agait  to  permit  appellants  to 
examine  the  property,  so  that  they  might  de- 
cide whether  they  desired  to  purchase  the 
same,  was  not  a  promise  or  offer  to  sell  to 
the  appellants. 

The  deeds,  bills  of  sale,  etc.,  which  were 
placed  in  the  bank  conveyed  the  property  to 
one  Wilcox,  and  the  writing  accompanying 
the  same,  signed  by  the  appellee,  authorized 
and  directed  the  delivery  of  these  papers  to 


Wilcox,  or  his  assigns,  upon  the  payment  of 
a  specified  sum  of  money  within  a  specified 
time.  Evidence  in  writing  of  the.  character 
of  Wilcox  as  grantee  under  said  iwpers  is 
furnished  by  a  finding  requested  by  appellee 
In  a  certain  other  cause  in  the  district  court 
of  Bernalillo  county  between  the  agent, 
Moore,  and  the  appellee,  in  an  action  by 
Moore  to  recover  a  commission  for  his  serv- 
ices, which  was  to  the  effect  that  said  Wil- 
cox never  had  any  intention  of  becoming  the 
purchaser  of  the  property,  but  that  the  agent, 
Moore,  had  procured  the  consott  of  Wilcox 
to  permit  his  name  to  be  inserted  in  tbe 
Instruments  for  a  consideration  and  upon 
the  promise  of  Wilcox  to  make  a  conveyance 
to  such  person  as  might  be  designated  by  the 
said  Moore. 

These  aro  all  the  writings  which  the  appri- 
lants  have  pleaded  and  rely  upon,  and  the 
question  is:  Do  they,  taken  separately  or 
together,  authorize  the  agent,  Moore,  to  make 
a  binding  contract  with  the  appellants  for 
tbe  sale  of  this  property?  That  the  appel- 
lee at  one  time  contemplated  selling  the  proi^ 
erty  to  appellants  is  evidenced  by  the  written 
order  to  its  agent  to  allow  inspection  and 
examlnatlMi  so  that  appellants  might  de- 
termine whether  they  would  purchase,  bat 
appellee  never  granted  to  the  agent,  Mo<»re, 
any  authority  to  deal  with  the  appellants  in 
such  a  way  as  to  bind  it  to  convey.  It  did 
convey  to  Wilcox,  or  assigns,  and  placed  tbe 
deeds  in  escrow,  but  they  were  executed  and 
deposited  so  that  Wilcox  might  transfer  to 
tbe  purchaser  when  found.  It  was  merely 
to  facilitate  a  sale  when  consummated  that 
these  papers  were  executed,  and  they  were 
wholly  without  consideration  as  betwe^i  the 
parties  thereto.  The  papers  might  at  any 
time  have  been  withdrawn  by  the  appellee; 
there  being  no  contract  between  it  and  Its 
agent,  Moore,  that  they  were  to  remain  in  es- 
crow and  be  delivered  upon  the  performance 
of  conditions.  Moore  could  not  under  the 
circumstances  assume  any  adverse  posltlMi 
to  the  appellee,  as  he  was  its  agent  and  was 
acting  for,  and  in  concert  with,  it  to  effect 
the  sale  of  the  property,  .It  did  not  under 
the  circumstances  surrender  its  dominion 
over  its  prpperty,  and  there  is  no  pretense 
that  it  ever  either  orally  or  in  writing  em- 
powered the  agent,  Moore,  to  do  more  than 
find  a  purchaser. 

This  being  our  interpretation  of  the  cir- 
cumstances and  tbe  papers,  tbe  simple  ques- 
tion recurs  whether  tbe  oral  offer  of  the 
agent  and  the  oral  acceptance  by  ai^jellaDts 
effected  an  enforceable  contract,  and  the 
evident  answer  is,  of  course,  that  it  did  not, 
because  of  the  provisions  of  the  statute  of 
frauds.  It  may  be  that  appellants  by  iter- 
formance  of  the  conditions  Imposed  in  the 
escrow  before  revocation  by  appellee  might 
have  secured  the  papers  from  the  depository, 
but  it  failed  to  do  bo.    Had  It  done  so,  the 
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case  would  reeemble  somewhat  tbe  case  of 
Blacknall  v.  Parish,  69  N.  C.  70,  78  Am.  Dec. 
239,  dted  by  counsel  for  appellants.  In  that 
case  the  owner,  being  about  to  remove  from 
the  county  where  he  lived  to  another  part  of 
the  State,  authorized  the  agent  to  sell  for  him 
the  land  In  quesQon,  and  to  enable  him  to 
do  so  prepared  a  deed  describing  the  land 
purporting  to  convey  the  same  in  fee,  but 
leaving  blanks  as  to  the  name  of  the  vendee 
and  tbe  price,  and  gave  oral  Instructions  to 
the  agent  to  flU  up  the  blanks  in  the  deed  In 
case  he  made  a  sale  and  to  deliver  to  the 
purchaser.  Tbe  agent  made  a  sale  at  a  rea- 
sonable price  and  filled  up  the  deed,  in  tbe 
proper  places  with  tbe  names  of  the  vendee 
and  the  price,  and  the  price  was  paid.  It 
was  held  under  the  circumstances  that  the 
deed,  while  not  operative  as  such,  was  a 
memorandum  sufficient  to  take  the  case  out 
of  the  statute  of  traad&  It  is  to  be  observ- 
ed, however,  that  in  tliat  case  tbe  agent  was 
anthorlzed  by  tbe  owner  to  sell  and  pass  title 
to  the  purchaser,  which  he  attempted  to  do 
by  means  of  a  writing  in  tbe  form  of  a  deed, 
which  was  delivered  and  the  purchase  price 
paid.  There  waB  evident  intent  on  the  part 
of  the  owner  expressed  in  writing  that  the 
agent  might  contract  and  convey  the  title. 
Just  so  in  the  case  at  bar,  there  was  an  in- 
tent on  the  part  of  the  appellee  that  the 
agent,  Moore,  might  find  a  purchaser  for  the 
property  and  be  might  deliver  the  pai)ers 
placed  in  escrow  to  the  purchaser  upon  the 
performance  of  the  conditions,  and  had  the 
same  been  done  a  good  title  would  have 
passed  to  the  appellants.  But  the  appellee 
gave  no  irrevocable  power  to  the  agent,  and 
until  payment  of  the  price  named  the  agent 
liad  no  power  to  deliver  the  paiwrs  or  to 
make  a  contract  for  their  delivery.  The  ap- 
pellee reserved  the  right  under  the  circtmi- 
stances  to  abandon  the  enterprise  at  any 
time  before  the  payment  of  tbe  money.  On 
the  otber  hand,  in  the  North  Carolina  case 
the  transaction  was  consummated,  and  It  be- 
came an  enforceable  contract  between  the 
parties.  In  such  a  case,  of  course,  the  deed, 
though  defective,  was  a  sufficient  memoran- 
dum of  a  contract  actually  made  to  .satisfy 
the  statute.  This  distinction  is  pointed  out 
in  2  Page  on  Contracts,  |  686.  The  author 
states  that  the  wdgbt  of  authority  is  that 
an  undelivered  deed,  or  a  deed  in  escrow,  is 
not  a  sufficient  memorandum  to  take  the 
contract  out  of  the  statute  of  frauds.  Upon 
principle  this  must  be  correct,  although  there 
is  great  confiict  In  the  cases.  Of  course,  if 
there  is  a  contract  in  fact  made  with  author- 
ity by  an  agent,  a  deed  executed  In  pursu- 
ance of  the  contract  and  referring  to  it 
would  be  a  memorandum  sufficient  to  satis- 
fy the  statute.  But  where  no  contract  exists 
Independent  of  the  deed,  an  undelivered 
deed  can  create  no  contract  and  is  not  evi- 
dence of  a  contract ;  there  t>eing  none.   When 


the  deed  is  delivered,  It  becomes  tbe  con- 
tract, and  of  course  evidences  tbe  same. 
See  In  this  connection  29  A.  &  B.  Ency.  Law 
(2d  Ed.)  865 ;  20  Cyc.  257 ;  Chariton  v.  Colum- 
bia Real  Estate  Co.,  67  N.  J.  Eq.  629,  60  Atl. 
192,  69  L.  R.  A.  394,  and  note,  110  Am.  St 
Rep.  495,  S  Ann.  Cas.  402.  See,  also,  Moore 
V.  Ward,  71  W.  Va.  393,  76  S.  B.  807,  43  I* 
R.  A.  (N.  S.)  390,  Ann.  Gas.  1914C,  263.  and 
note,  where  recent  cases  are  collected.  In 
some  of  the  cases  the  distinction  is  made 
that  an  undelivered  deed  may  be  sufficient 
mnnorandum  where  it  contains  a  recital  that 
it  is  made  in  pursuance  of  a  previous  con- 
tract, and  not  otherwise.  An  example  of  this 
holding  is,  Lowther  v.  Potter  (D.  O.)  197 
Fed.  196. 

Kopp  V.  Relter,  146  111.  437,  84  N.  B.  942, 
22  L.  R.  A.  273,  87  Am.  St.  Rep.  166,  is  an 
instructive  case  on  the  general  subject  un- 
der discussion.  In  that  case  Reiter,  the  hus- 
band of  the  owner,  contracted  in  writing 
for  a  sale  of  the  property  to  Kopp,  who 
paid  $250  as  earnest  money,  and  agreed  to 
pay  $2,750  after  title  was  examined  and 
found  to  be  good.  For  tbe  balance  Kopp  was 
to  give  his  notes  secured  by  a  trust  deed  on 
the  property.  Reiter  had  been  brought  Into 
communication  with  Kopp  by  a  real  estate 
firm,  and  tbe  earnest  money  and  contract 
were  deposited  at  their  office.  Abstract  was 
delivered  to  Kopp,  who  after  examining  it, 
demanded  an  affidavit  establishing  the  death 
of  a  party  whose  death  was  recited  in  one  of 
the  deeds.  Meanwhile  a  warranty  deed  had 
been  executed  by  Mrs.  Reiter  and  her  hus- 
band, but  was  retained  by  the  latter.  Kopp 
also  executed  the  note  and  trust  deed,  but 
they  were  never  delivered  to  Reiter.  Tbe 
affidavit  demanded  was  never  obtained.  On 
a  certain  date  Mrs.  Reiter  told  ber  husband 
that,  unless  Kopp  closed  the  transaction  on 
that  day,  she  would  no  permit  the  deed  to 
be  delivered.  Kopp  was  communicated  with, 
and  said  that  he  could  not  pay  the  money  un- 
til tbe  following  Monday.  Reiter  upon  re- 
ceiving this  answer  said  that  the  business 
must  be  completed  on  that  Saturday,  or  not 
at  all.  When  Kopp  came  on  Monday  to  pay 
the  money,  he  was  told  that  it  was  too  late. 
On  Wednesday  Kopp  tendered  the  amount 
he  was  to  pay  down  and  the  note  and  trust 
deed,  which  were  refused,  and  a  few  days  aft- 
er the  warranty  deed  was  destroyed.  In 
Illinois  their  statute  requires  authority  of 
an  agent  to  make  a  contract  for  the  sale  a£ 
real  estate  to  be  in  writing,  which  was  not 
had  In  this  case  by  the  husband.  The  con- 
tract therefore  was  a  parol  ccmtract  The 
deed  executed  by  the  wife  was  not  executed 
with  reference  to  the  previous  written  con- 
tract, but  with  tbe  understanding  that  the 
husband  was  to  deliver  it  upon  receiving 
$3,000  in  money  and  a  note  and  trust  deed 
for  $2,000.    Tbe  court  said: 
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"Where,  as  !■  tbe  caae  here,  the  owner  of 
the  land,  without  maMag  a  ralid  executory  con- 
tract to  convey  it,. deposits  a  deed  of  it  with 
a  third  person  to  be  delivered  to  the  grantee 
upon  certain  terms,  he  may  cancel  the  instruc- 
tions given  to  such  third  person  and  recall  the 
deed  at  any  time  before  the  specified  terms 
have  been  complied  with;  nor  can  such  deed, 
invalid  as  a  conveyance  for  want  of  delivery, 
be  considered  as  a  memorandnm  in  writing, 
signed  by  the  owner  agreeing  to  convey  the 
land  therein  described  so  as  to  authorize  a 
decree  of  specific  performance.  A  deed  which 
has  not  been  delivered  is  not,  by  its  own  force 
and  aside  from  any  contract  to  which  it  may  be 
related,  a  sufficient  writing  to  meet  the  re- 
quirements of  the  statute  of  frauds." 

In  Morrow  v.  Moore,  98  Me.  373,  5T  Atl.  81, 
99  Am.  St.  Bep.  410,  a  deed  was  execated 
by  the  owner  and  sent  to  bis  attorney  for  de- 
livery npon  the  payment  of  the  purchase 
price,  and  the  court  said: 

"Nor  do  these  facta,  the  signing  of  the  deed 
by  the  plaintiff  and  its  being  sent  by  him  to  his 
attorney,  constitote  a  sufficient  memorandnm 
in  writing  to  take  the  contract  out  of  the  stat- 
ute of  frauds.  It  was  still  an  unexecuted  deed 
because  undelivered  and  still  in  the  posses- 
sion and  under  the  control  of  the  grantor.  Day 
V.  Lacasse.  85  Me.  242,  27  Atl.  124." 

In  Campbell  t.  Thomas,  42  Wis.  4S7,  24 
Am.  Bep.  42T,  the  parties  entered  into  a  parol 
agreement  for  the  sale  of  certain  land  at  a 
stipulated  price.  The  purchaser  paid  the 
owner  a  small  sum  on  account  of  the  pur- 
chase money,  and  the  latter  executed  a  deed 
of  the  premises  to  the  purc&aser  and  deliver- 
ed the  same  to  bis  attorney,  with  directions 
to  deliver  it  If  the  purchaser  should  two 
days  later  deposit  with  the  attorney  bis  notes 
and  mortgages  on  the  property  of  a  certain 
sum  and  at  the  same  time  pay  the  balance 
of  the  agreed  price.  At  the  appointed  time 
the  purchaser  deposited  with  the  attorney 
the  notes,  mortgages,  and  money  as  agreed, 
and  demanded  the  deed;  but  the  attorney, 
acting  In  obedience  to  directions  from  the 
owner,  refused  to  deliver  the  deed.  At  the 
same  time  the  owner  tendered  back  to  pur- 
chaser the  money  which  the  latter  had  paid 
when  the  verbal  agreement  was  made.  The 
action  was  brought  to  compel  the  attorney  to 
deliver  the  deed.  The  court,  after  an  ex- 
amination of  many  of  the  cases  discussing 
the  question  of  the  delivery  of  a  deed  being 
necessary,  says: 

"But  we  liave  not  discovered  a  single  case 
In  which  it  has  been  held  that  one  who  has  de- 
posited  a  deed  of  land  with  a  third  person 
with  directions  to  deliver  it  to  the  grantee  on 
the  happening  of  a  given  event,  but  who  has 
made  no  valid  executory  contract  to  convey  the 
land,  may  not  revoke  the  directions  to  the  de- 
pository and  recall  the  deed  at  any  time  before 
the  conditions  of  the  deposit  have  been  com- 
plied with,  provided  those  conditions  are  such 
that  the  title  does  not  pass  at  once  to  the  gran- 
tee upon  delivery  of  the  deed  to  the  depository." 


In  Mertc  y.  Hubbard,  75  Kan.  1,  88  Pac. 
529,  8  L.  B.  A.  (N.  S.)  733,  121  Am.  St  Bep. 
352,  12  Ann.  Cas.  486,  a  real  estate  broker 
wrote  to  the  owner  of  a  tract  of  land  saying 
that  he  had  a  customer  for  It  and  asking 
Its  price.  Oorrespondence  followed,  wWcfa 
resulted  In  a  contract  in  writing  for  the 
sale  of  the  land,  except  that,  while  It  showed 
that  the  agent  was  acting  for  another,  and 
was  not  himself  bound,  it  nowhere  disclosed 
the  Identity  of  his  principal.  The  owner  re- 
fused to  convey,  and  the  would-be  purchaser 
brought  an  action  for  specific  performance. 
The  court,  after  an  exhaustive  review  of  tbe 
authorities,  said: 

"Where  a  written  agreement  for  the  sale  of 
lands  is  entered  into  by  two  competent  per- 
sons, each  apparently  acting  for  himself,  tiie  re- 
quirements of  the  statute  of  frauds  are  fully 
met  and  the  result  is  a  valid  and  enforceaUe 
contract.  Being  then  complete,  it  has  no  fur- 
ther concern  with  the  statute.  It  is  like  any 
ordinary  written  contract.  Parol  evidence  can- 
not vary  its  terms,  but  may  add  a  new  obli- 
gor or  obligee  by  showing  that  one  or  the  oth- 
er  of  the  parties  was  in  fact  acting  as  the  au- 
thorized agent  of  a  third  person.  The  authori- 
ties are  practically  unanimous  on  this  propo- 
sition. [Citing  cases.]  But  when  the  writing 
discloses  that  one  of  the  persona  is  avowedly 
acting  as  an  agent  for  some  one  else,  who  is 
not  named  or  described,  an  entirely  different 
situation  is  presented.  An  imperative  require- 
ment of  the  statute  is  that  the  memorandum 
must  indicate  the  parties.  29  A.  &  B.  Ency.  of 
L,  864.  This  requirement  ia  not  met  by  the 
naming  of  an  agent  who  confessedly  acts  only 
as  such.  Not  being  personally  concerned  in 
the  matter,  assuming  no  individual  liability, 
he  is  not  a  party  to  the  agreement.  The  men- 
tion of  bis  name  ia  therefore  immaterial,  and 
fails  to  satisfy  the  statute.  The  memorandmn 
being  for  this  reason  futile,  no  enforceable  eon- 
tract  results." 

So  In  the  case  at  bar  nether  Moore,  the 
agent,  nor  Wilcox,  the  trustee,  assumed  any 
individual  UablUI^  or  made  any  contract 
with  the  appellee  by  reason  of  the  papers 
heretofore  mentioned.  These  papers,  as 
heretofore  pointed  out,  were  prepared  merely 
for  the  purpose  of  facilitating  the  transac- 
tion in  case  a  purchaser  should  be  found, 
and  were  not  intended  by  the  parties  as  any 
contract  between  them.  The  appellee  there- 
fore necessarily  retained  full  control  and 
dominion  over  them. 

Many  other  caseS'  might  be  cited,  but  fhey 
are  all  referred  to  in  the  citati<ms  heretofore 
made  and  will  require  no  further  discusslcm. 

It  seems  dear  from  the  cases,  as  we  under- 
stand them,  that  the  facts  presented  in  this 
case  fall  absolutely  to  make  out  any  con- 
tract between  the  appellants  and  the  appellee 
which  Is  enforceable  under  the  statute  of 
frauds.  It  is  true  that  appellants  allege  that 
they  tendered  to  the  bank  the  purchase  price 
of  the  property  for  the  benefit  of  the  appel- 
lee within  the  time  limited  by  the  teana  <a 
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the  escrow,  If  snCh  It  may  be  called,  but 
we  do  not  midentaiid  from  the  brief  of  coun- 
sel that  any  reliance  Is  placed  ujpion  this  al- 
legation as  showing  performance  by  appel- 
lants. What  appellants  rely  upon  la  the 
pr<H>osltlon  that  the  papers  pleaded  and  set 
oat  constitute  a  sufficient  memorandum  of  a 
contract  between  the  parties  to  satisfy  the 
statute  of  frauds.  In  this,  as  we  have  seen, 
they  are  In  error. 

It  foUows  that  the  Judgment  of  the  district 
court  was  correct  and  should  he  affirmed; 
and  It  la  so  ordered. 

ROBERTS,  J.,  concurs. 
RAYNOIiDS.  X,  iiaTlng  tried  the  caae  be- 
low, did  not  partldpatew 


(ft  N.  U.  2E8) 

ABO  LAND  CO.  v.  TENORIO,  SherilT. 


(No.  2363.) 

(Supreme  Court  of  New  Mezieo. 
1920.) 


June  21, 


ffiyUrtM  hw  ih0  OourtJ 

1.  Baakraptoy  «=a438— Property  aet  taken  In 
charge  by  traateaa  ramalns  In  or  ravarts  to 
kaakmpt. 

Where  a  trustee  in  bankruptcy  electa  not 
to  take  and  charge  the  estate  with  incumbered 
property  of  the  bankrupt,  or  where  he  abandons 
it,  the  property  or  right,  whatever  it  is,  re- 
mains in  or  rererts  to  the  bankrupt. 

2.  Baakmptey  «=>438  —  Right  of  rademptloa, 
abaadoaed  by  truatao,  ravarts  to  bankrupt. 

Where  a  trustee  in  bankruptcy  abandons 
the  right  to  redeem  property  from  an  execution 
sale,  such  right  passes  or  reverts  to  the  bank- 
rupt, and  he  may  exercise  it. 

Appeal  from  District  Court,  Torrance 
County ;  £kl  Meachem,  Judge. 

'  Mandamus  by  the  Abo  Land  Company 
against  Roman  Tmorio,  Sheriff  of  Torrance 
County,  to  compel  the  issuance  of  a  deed. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Bod^  &  Bodey,  of  Albuquerque,  for  appe- 
lant. 

B.  Lu  Hltt,  <tt  Wlllard,  for  appeUee. 

BAYKOLDS,  J.  This  case  comes  up  on  a 
■tipalatltm  as  to  tbe  facta,  which  is  as  fol- 
lows: 

That  the  suit  is  a  petition  for  mandamus  to 
compel  tbe  sherilf  of  Torrance  county,  M.  M.,  to 
iaaue  to  the  petitioner,  the  Abo  Land  Company, 
a  deed  for  an  undivided  two-thirds  interest  in 
and  to  loU  10,  11,  and  12  in  block  16  of  tbe 
townsite  of  Honntainair,  Torrance  county,  N. 
H.,  and  a  deed  for  an  undivided  one-half  inter- 
••t  in  and  to  tbe  8.  W.  %  of  N.  B.  %  and  8. 
■.  K  of  N.  W.  \i  of  section  6,  township  S 


north,  range  7  east,  M.  'IS..  F.  M.,  also  situated 
in  said  Torrance  county,  N.  M. 

That  on  Jannary  29, 1012,  the  Torrance  Coun- 
ty Savings  Bank  recovered  Judgment  in  the 
above-named  court  against  one  Spencer  and 
wife,  W.  M.  McCoy  A  Co.,  W.  M.  McCoy,  and 
J.  P.  Dunlavy.  That  on  February  1,  1916,  W. 
M.  McCoy  &  Co.,  and  W.  M.  McCoy  and  J; 
P.  Dunlavy  as  individuals,  were  adjudged  bank- 
rupts. 

That  the  interests  in  the  lots  first  above  de- 
scribed were  sdieduled  as  the  individual  prop- 
erty of  W.  M.  McCoy,  and  the  interest  in  the 
property  last  above  described  waa  scheduled  as 
the  property  of  J.  P.  Dunlavy. 

That  on  October  28,  1916,  the  defendant, 
Roman  Tenorio,  as  sheriff  of  Torrance  county, 
under  an  ezecntion  issued  in  the  case  against 
Spencer  and  wife  et  al.,  as  aforesaid,  levied 
upon  and  sold  by  two  separate  sales  the  in- 
terests, respectively,  in  the  above-described 
real  estate  to  the  petitioner,  the  Abo  Land 
Company  aforesaid,  and  iasued  to  it  Us  e«r- 
tificatea  of  sale  therefor. 

That  on  May  16,  1916,  the  trustee  in  bank- 
ruptcy obtained  an  order  from  the  federal 
Judge  of  New  Mexico  to  abandon  the  interests 
in  the  land  last  above  described  as  worthless 
and  burdensome,  on  account  of  the  mortgages 
to  which  it  was  subject,  and  for  the  trustee  to 
refuse  to  take  the  same  into  his  possession. 

That,  although  all  of  said  bankrupta  hare 
long  rince  been  disdiarged,  the  bankruptcy 
case  is  still  open  and  pending  in  the  District 
Court  of  the  United  Statea  for  New  Me^co. 

That  within  one  year  from  October  26,  1016, 
the  said  J.  P.  Dunlavy  attempted  to  redeem  the 
interests  in  said  real  estate,  and  the  defendant 
sheriff  issued  to  him  certificates  of  redemption 
therefor. 

That  after  the  expiration  of  one  year  from 
said  October  26,  1916,  the  purchaser  of  said 
two  interests  in  each  of  the  pieces  of  real  es- 
tate above  described,  to  wit,  the  Abo  Land  Com- 
pany, applied  to  said  sheriff  for  a  deed  there^ 
for,  but  he  refused  to  issue,  the  same  to  it,  be- 
cause, as  he  alleged,  the  said  property  had  been 
redeemed  from  said  execution  sales  as  afore- 
said; hence  the  petition  for  mandamus. 

That  after  full  proofs  were  introduced  in  tbe 
cause  the  court  made  findings  of  fact  as  afore- 
said, and  in  addition  found  that: 

"It  ia  the  opinion  and  Judgment  of  the  court 
tliat  aa  to  the  interest  in  the  town  lots  above 
described  the  said  J.  P.  Dunlavy  had  no  right  of 
redemption,  as  it  was  the  individual  property 
of  W.  M.  McCoy,  and  as  to  said  interest  the 
writ  should  be  granted ;  that  aa  to  the  interest 
in  said  property  last  above  described,  when  the 
trustee  abandoned  the  same,  J.  P.  Dunlavy's 
title  to  the  same  remained  in  him,  and  he  bad 
the  right  to  redeam,  and  that  aa  to  aacb  Inter- 
est the  writ  should  be  denied." 

That  thereupon  a  proper  final  Judgment  waa 
entered  in  the  cause,  granting  the  writ  of 
mandamus  as  to  the  hiterest  in  the  lots,  and 
denying  it  as  to  the  interest  in  the  tract  of 
land,  to  which  each  party  duly  entered  an  ob- 
jection and  prayed  for  and  was  granted  excep- 
tiona. 

That  thereupon  the  said  Abo  Land  Company, 
as  to  that  portion  <^  the  Judgment  denying  the 
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-writ,  prajed  an  appeal  to  the  Supreme  Court 
of  the  state,  which  was  granted. 

Appellant  aasignB  as  error  the  action  of  the 
lower  court,  first.  In  holding  that  a  tmstee  In 
bankmptcy  may  or  can  abandon  the  property 
of  the  bankrupt  In  this  omtentlon  we  think 
he  Is  In  error. 

"It  has  long  been  a  recognized  principle  of 
bankrupt  law  that  a  trustee  is  not  bound  to 
take  property  of  an  onerous  or  unprofitable 
character,  or  property  which  will  be  a  burden, 
instead  of  a  benefit"  Loveland  on  Bankrupt- 
cy (3d  Ed.)  par.  151,  and  cases  cited. 

[1]  Appellant  further  assigns  as  error  the 
holding  of  the  trial  court  that  a  bankrupt 
could  redeem  at  an  execution  sale,  and  in  fail- 
Ing  to  hold  that  the  trustee  was  the  only  one 
who  had  this  right  to  redeem. 

The  Bankmptcy  Act,  as  above  shown  by  the 
authorities,  permits  the  trustee  to  elect 
whether  be  will  take  Incumbered  property  or 
not,  and  to  elect  whether  he  will  abandon  in- 
cumbered property  which  he  holds  in  his  pos- 
session.' The  cases  go  further,  and  hold  that 
where  the  trustee  has  elected  not  to  take  the 
property,  or  has  abandoned  It,  whatever  title 
or  right  the  trustee  had  reverts  to  the  bank* 
rupt,  and  he  may  use  It 

"Where  the  trustee  elects  not  to  take  the 
property  or  right  of  the  bankrupt,  and  charge 
the  estate  with  it,  the  property  and  right,  what- 
ever it  is,  remains  in  the  bankrupt."  Loveland 
on  Bankruptcy  (3d  Ed.)  par.  151,  and  cases 
cited. 

"Upon  abandonment  or  refusal  of  title  by 
the  trustee,  the  property  reverts  in  the  bank- 
rupt" Brandenburg  on  Bankruptcy  (4th  Ed.) 
par.  700,  at  page  552,  and  cases  cited. 

Appellant  cites  and  relies  upon  the  case  of 
In  re  LIghthall  (D.  C.)  34,  Anf.  Bankr.  Rep. 
594,  221  Fed.  791;  for  the  proposition  that 
closing  an  estate  in  bankruptcy  does  not  have 
the  effect  of  transferring  "title  to  the  on- 
administered  assets  which  had  vested  by 
operation  of  law  in  the  trustee  back  to  the 
bankrupt"  The  case  cited  does  not  apply  to 
the  present  one,  for  it  was  found  as  a  fact 
In  that  case  that  the  trustee  had  not  aban- 
doned nor  elected  not  to  take  the  property  In 
question.  It  further  appears  that,  unlike  the 
present  case,  the  estate  had  been  closed,  and 
the  question  was  whether,  upon  the  estate 
being  closed,  the  unadmlnlstered  assets  be- 
long to  the  trustee,  or  had  reverted  t«  the 
bankrupt  In  this  case  the  question  Is  wheth- 
er or  not,  by  an  unambiguous  act  of  the  tms- 
tee in  abandoning  the  property  or  right  in 
question,  the  rigiht  or  property  had  passed  to 
the  bankrupt 

[2]  It  is  therefore  apparent  that  the  trial 
court  properly  refused  to  issue  a  mandamus 
to  the  sheriff,  commanding  him  to  make  a 
deed  to  the  appellant  for  the  land  In  question, 
where,  as  here,  the  bankrupt  bad  exercised. 


within  a  year  from  Oie  date  of  the  execution 
sale,  the  right  to  redeem,  which  rig^t  the 
trustee  had  abandoned. 

Finding  no  error  In  the  reoMd,  the  case  is 
therefore  affirmed ;  and  It  is  so  ordered. 

PABKEB,  G.  J.,  and  BOBEBTS,  X,  concnr. 


(is  N.  M.  23S) 
MAXWELL  V.  HOLLAND.     (No.  2407.) 

(Supreme   Court  of  New  Mezioo.     June  14, 
1920.) 

(ByVabiu  by  fhu  Court.) 

1.  Brokers  «=»2  —  Employment  lield  eOBtraot 
for  services  aad  sot  for  brokerago. 

Where  one  is  employed  to  purchase  cattle 
for  another  at  a  certain  specified  commission 
per  head,  it  is  a  contract  for  services  to  be 
rendered,  and  the  principle  that  tho  agent 
must  be  the  procuring  cause  of  tiie  sale  or 
purchase  has  no  application. 

2.  Prinoipal  and  ageat  «=98i(4)— Assistaaoe  of 
ageat  is  purchasing  cattle  oa  eommlssioa  hold 
to  entitle  him  to  such  eommlssioa. 

Where  plaintiff  is  employed  to  purchase  cat- 
tle for  the  defendant  at  a  certain  specified  com- 
mission per  bead,  it  is  not  error  in  this  case 
to  instruct  that  be  can  recover  his  conunis- 
sion  if  he  purchased  the  cattle  for  the  de- 
fendant, or  assisted  the  defendant  in  purclias- 
iug  the  cattle,  because  under  the  facts  as  shown 
by  the  evidence,  purchasing  for  the  defend- 
ant, or  assisting  the  defendant  in  purchasing, 
mean  the  same  thing. 

Appeal  from  District  Court,  Boosevdt 
County;    Bratton,  Judge. 

Action  by  Fred  L.  Maxwell  against  Wil- 
liam Holland,  before  a  Justice  of  the  peace. 
SVom  B  Judgment  of  the  district  court  af- 
firming a  Judgment  of  a  Justice  of  the  peace 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

G.  K  Reese  and  Compton  &  Compton,  all 
of  Portales,  for  appellant 
T.  E.  Mears,  of  Portales,  for  appellee. 

BAYNOLDS,  J.  This  action  originated 
in  the  Justice  court  for  Roosevelt  county. 
N.    M.      The    plaintiff,    Fred    L.    MaxweU, 

alleged  that  on  the  — : day  of  February, 

1918,  he  and  the  defendant  entered  into  a 
contract  whereby  the  defendant  employed 
plaintiff  to  purchase  cattle  for  him,  and  that 
the  defendant  agreed  to  pay  the  plaintiff  the 
sum  of  $2.50  per  head  for  all  cattle  which 
should  be  purchased  by  the  plaintiff  for  the 
defendant  under  said  agreement;  that,  pur- 
suant to  said  agreement,  the  plaintiff  pur- 
chased 76  head  of  cattle  for  the  defendant, 
and  the  defendant  thereby  became  Indebted 
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to  him  in  the  Bum  of  $1S0,  said  cattle  being 
porchused  from  one  Woiilxun;  that  said 
snm  was  dne  the  plaintiff,  and  defendant  re- 
fused to  pay  the  same. 

The  defendant's  defense  was  a  general  de- 
nial of  the  allegations  of  the  complaint. 
The  case  was  tried  In  the  Justice  court,  and 
Judgment  rendered  for  the  plaintlCT  in  the 
sum  claimed.  The  defendant  appealed  to 
the  district  court  of  said  county,  where  the 
case  was  tried  by  a  Jury  and  resulted  In  a 
verdict  for  the  plaintiff.  From  Judgment  on 
this  verdict  the  defendant  appeals  to  this 
court 

The  eTidence  was  conflicting.  Both  plain- 
tiff and  defendant  were  present  when  the 
cattle  were  purchased  from  Wortbam. 
Plaintiff  testified  that  he  purchased  the  cat- 
tle for  defendant;  that  defendant  paid  for 
them  with  his  (defendant's)  check;  that  de- 
fendant was  not  present  at  plaintiff's  re- 
quest, bat  had  Joined  plaintiff  on  his  way  to 
bay  the  cattle.  The  defendant  denied  em- 
ploying plaintiff  to  purchase  the  cattle  in 
question.  The  witness  Wortbam  testlfled 
that  he  did  not  know  to  whom  he  was  sell- 
ing, plaintiff  or  defendant;  that  they  con- 
ferred apart  and  after  conferring  would 
make  him  an  offer  for  his  cattle.  There 
was  evidence  that  defendant  had  said  plain- 
tiff was  a  good  close  buyer  and  that  he  re- 
lied on  his  Judgment  '  The  making  of  this 
statement  was  denied  by  defendant. 

1.  Appellant,  defendant  below,  assigns 
among  other  errors  the  giving  by  the  trial 
judge  of  the  following  instruction: 

"Ton  are  instructed  that  the  plaintilTg  cause 
of  action  In  this  action  is  a  claim  made  by  him 
for  compecsation  for  services  rendered  to  the 
defendant  in  connection  with  the  purchase  of 
yearlings  or  live  stock  for  the  defendant,  and 
that,  to  entitle  the  plaintiff  to  recover  here- 
in, you  must  believe  from  the  evidence  in  the 
case  that  the  plaintiff  purchased  the  yearlings 
for  the  defendant,  or  assisted  the  defendant  in 
purchasing  the  Wortham  yearlings,  and  that 
such  services,  if  any,  were  rendered  pursuant 
to  and  as  contemplated  in  the  contract." 

AppellAnt  also  assigns  as  error  the  failure 
of  the  court  to  give  the  following  Instruc- 
tion: 

"The  court  instruct  the  Jury  that  the  plain- 
tiff's cause  of  action  in  this  case  is  a  claim 
made  by  him  for  compensation  by  way  of  com- 
mission upon  the  purchase  of  yearlings  or  live 
stock  for  the  defendant  by  the  plaintiff,  and 
that,  to  entitle  the  plaintiff  to  recover  such 
commission,  or  any  compensation  on  account  of 
such  purchase  of  cattle,  the  jury  must  believe 
from  the  evidence  in  the  case  that  the  plaintiff 
purchased  the  Wortham  yearlings  for  the  de- 
fendant, or  was  the  procuring  cause  of  such 
purchase,  and  that  such  services  were  perform- 
ed by  the  plaintiff  under  a  contract  with  the 
defendant  to  pay  commission  for  such  services." 

The  two  assignments  may  be  treated  to- 
gether,   ^pellant  argues  that  the  appeUee, 


plaintiff  below,  acted  as  a  broker  In  the  pur- 
chase of  the  cattle,  and  that,  unless  the 
plaintiff  was  the  procuring  cause  of  the  pur- 
chase of  the  property  in  question,  he  cannot 
recover.  He  cites  and  quotes  from  the  case 
of  Arnold  v.  Wells,  21  M.  N.  446,  155  Pac. 
724,  where  the  following  language  is  used: 

"The  rule  unquestionably  is  that,  before  a 
real  estate  broker  can  recover  bis  commissions, 
he  must  allege  and  prove,  either  that  be  was 
the  procuring  cause  of  an  actual  sale,  or  that 
he  produced  a  purchaser  ready,  able,  and  will- 
ing to  purchase  upon  the  terms  named  by  the 
vendor." 

[I]  The  requested  instruction  was  proper- 
ly refused.  The  principle  of  "procuring 
cause  of  the  sale,"  as  the  words  are  used  In 
the  cases,  has  no  application  to  a  suit  of 
this  kind.  Plaintiff  was  not  a  middleman, 
a  go-between  or  a  broker,  whose  duty  it  was 
to  bring  buyer  and  seller  together  so  that 
they  might  negotiate  with  each  other,  nor 
to  negotiate  with  the  seller  and  arrive  or 
attempt  to  arrive  at  a  satisfactory  agree- 
ment so  that  the  defendant  would  purchase. 
He  was  employed  as  a  purchasing  agent  to 
buy  cattle  for  the  defendant,  using  his  owa 
Judgment,  and  authorised  to  pay  for  the  cat- 
tle himself,  or  to  check  up  the  defendant's 
account  for  such  purchases.  The  contract 
or  agreement  was  a  contract  for  services, 
for  which  he  was  to  be  paid  when  he  had 
perform^  them. 

[2]  2.  The  Instruction  given  by  the  court 
was  correct  as  applied  to  the  facts  in  this 
case.  It  is  urged  that  the  phrase  "assist  the 
defendant  to  purchase"  introduces  an  ele- 
ment into  the  plaintifTs  contract  which  Is 
not  Justified  by  the  pleadings  or  proof.  The 
argument  is  plausible,  but  does  not  apply  to 
this  particular  transaction  in  which  both 
plaintiff  and  defendant  were  present  and  the 
n^otiations  were  carried  on  by  the  plaintiff. 
The  defendant's  presence  waa  immaterial. 
The  plaintiff  could  have  recovered  when  the 
cattle  were  purchased  by  him  for  the  defend- 
ant He  and  the  defendant  purchased  the 
cattle  for  the  defendant  While  the  phrase 
"assist  the  def aidant  to  buy^  is  Inapt  and 
ordinarily  has  a  much  broader  meaning  than 
buying  for  the  defendant,  as  applied  to  this 
transaction,  it  means  the  same  thing,  that 
Is,  under  the  peculiar  facts  of  this  case,  as- 
sisting the  defendant  to  buy  meant  that  he 
was  present,  conducted  the  negotiations, 
made  the  offer,  and  bad  lb  accepted.  It 
means  no  more  than  that  he  worked  with 
the  defendant  in  purchasing  the  cattle,  al- 
though, Incidentally,  it  might  be  said  that 
he  assisted  the  defendant  to  buy.  The 
phrase  in  this  particular  case  under  the  evi- 
dence was  not  misleading  or  Incorrect  It  in- 
troduces no  new  element  in  the  contract  and 
did  not  tend  to  lead  the  Jury  away  from  the 
real  issue.  If  there  had  been  a  substantial 
conflict  In  the  evidenoe  as  to   what  took 
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place  at  tbetlme  of  thepnrcbase,  the  phrase 
"Assisting  the  defendant  to  purchase" 
ml^t  then  refer  to  collateral  matters,  and 
thus  broaden  the  terms  of  the  contract  or 
agreement  But  there  Is  little  conflict  in  the 
evidence  as  to  what  took  place.  The  defend- 
ant allowed  the  plaintiff  to  trade  for  him, 
did  not  trade  independently  of  the  plaintiff, 
took  the  benefit  of  plalntUTs  services,  and 
worked  with  him  to  purchase  the  cattle  with 
his  assistance.  The  instruction  therefore  as 
applied  to  the  particular  facta  of  this  case 
was  not  erroneous. 

There  are  other  assignments  of  error  as  to 
the  admission  and  exduslon  of  evidence, 
which '  we  have  examined  and  find  without 
merit 

As  there  is  no  «rror  In  the  record,  the 
cause  Is  therefore  affirmed,  and  it  Js  so  or- 
dered.. 

PABKEB,  0.  Jn  and  BOBBBTS,  3^  am- 
car. 


(3S  N.  H.  1S3) 

STATE  ex  rel.  RIVERA  v.  ESQUIBEL  et  al. 
(No.  2374.) 

'  (Supreme  Court  of  New  Mexico.    July  1, 1920. 
Behearing  Denied  July  12,  1920.) 

(BvUdbut  bt/  the  Court.) 

1.  Pnbllo  lands  (S=9224/3,  New,  vol.  IIA  Key- 
No.  8erle»->Qu«IHIoatlons  of  voters  at  eleo< 
tlon  of  trustees  asder  named  land  grant 
stated. 

Section  828,  Code  1916,  relative  to  election 
■  of  trustees  for  the  .Cevilleta  de  la  Joya  land 
grant  construed.  Held,  that  it  is  the  duty  of 
the  trustees  to  receive  the  vote  of  any  voter 
at  such  election  who  files  an  affidavit  to  the 
effect  that  he  is  the  owner  of  an  interest  in 
the  land  grant  and.  that  be  is  a  qualified  voter 
at  sudi  election,  supported  by  affidavits  of  two 
other  persons,  qualified  voters  at  such  elec- 
tion, and  that  such  trustees  cannot  refuse  to 
count  such  votes  so  cast  because  in  their  judg- 
ment the  voter  is  not  qualified  to  vote. 

2.  PhMIo  iauU  «»224/2f  New,  vol.  IIA  Ksy- 
No.  Ssriss— Trustees  of  land  grant  held  to 
have  no  power  in  election  of  successors  to 
apportion  votes  according  to  Interest  In  land. 

Under  such  section  the  trustees  have  no 
power  to  apportion  the  vote  according  to  the 
interest  owned  by  the  voter  in  the  lands  of  the 
grant;  but  each  owner  of  an  undivided  interest 
in  the  grant  is  entitled  to  one  vote,  regardless 
of  the  extent  of  such  interest 

Appeal  from  District  Court,  Socorro  Coun- 
ty; M.  C.  Mechem,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Lorenzo  B.  Bivera,  against  Sylvestre  Esqul- 
bel  and  others,  Board  of  Trustees  of  the 
(3evilleta  de  la  Joya  Grant,  to  compel  an 


election  to  be  conducted  according  to  statnte. 
Judgment  for  defendants,  and  both  parties 
appeal.  Beversed  on  relator's  appeal,  and 
affirmed   on   defendants'   appeal. 

James  O.  Fltdi,  of  Socorro,  for  appellant 
Fred  Nicholas,  of  Magdalena,  and  Bodey 

&  Bodey,  of  Albuquerque,  for  appellees  and 

cross-appellants. 

BOBEBTS,  J.  This  was  an  action  of  man- 
damus upon  the  relation  of  Lorenzo  B. 
Bivera  against  Sylvestre  Esqulbel  and  others 
constituting  the  board  of  trustees  of  the 
Cevilleta  de  la  Joya  grant  a  Spanish  grant 
located  in  Socorro  county,  this  state,  for 
the  purpose  of  compelling  the  respondents 
to  conduct  an  election,  to  be  held  on  the  last 
Monday  in  April,  1919,  for  the  Section  of 
their  successors,  in  accordance  with  the  pro- 
visions of  section  828,  Code  1916.  There  were 
two  grounds  upon  which  the  application  for 
the  writ  wa6  based:  (1)  That  the  board  of 
trustees  gave  out  and  announced  that  they 
would  not  receive  and  count  the  votes  of 
any  save  those  whose  names  were  recorded 
upon  the  list  of  owners  prepared  by  the 
board,  or  sudi  as  the  board  might  determine 
for  Itself  were  legally  qualified  voters  at 
such  election;  and  (2)  that  sucb  board  gave 
out  and  announced  that  it  would  not  count 
each  vote  cast  at  such  election  as  one  foU 
vote,  but  #ould  count  the  same  according  to  a 
resolution  theretofore  adopted  by  the  board, 
fixing  the  ownership  of  an  interest  in  the  un- 
divided lands  of  the  grant  equivalent  to  4,060 
acres  of  land  as  entitled  to  one  vote,  and  the 
ownership  of  a  less  interest  should  be  counted 
In  proportion  that  such  Interest  bore  to  said 
fixed  amount  of  4,050  acres. 

An  order  to  show  cause  was  issued,  and 
respondents  admitted  that  they  intended  to 
conduct  the  election  as  charged  in  the  peti- 
tion, and  attempted  to  Justify  under  the 
provisions  of  sections  828  to  841,  Code  1915. 
The  court  held  Its  a  matter  of  law  that  It 
was  the  duty  of  the  board  of  trustees  to 
count  each  vote  cast  as  one  full  vote,  regard- 
less of  the  Interest  owned  by  the  voter  in 
the  grant.  It  further  held  that  It  was  the 
duty  of  the  board  to  receive  the  tHtllot  of  any 
one  offering  to  vote,  although  his  name  was 
not  recorded  upon  the  list  prepared  by  the 
board  of  those  owning  interest  In  the  grant, 
if  such  proposed  voter  filed  an  affidavit  show- 
ing his  due  qualiflcatloo  as  such  voter, 
supporting  the  same  by  the  affidavits  of  two 
other  persons,  qualified  voters  at  such  elec- 
tion, but  that  the  board  of  trustees  was  not 
required  to  count  the  ballot  so  cast  if  sat- 
isfied that  notwithstanding  the  affidavits 
BO  filed,  such  voter  was  not  the  owner  of  an 
interest  In  such  land  grant 

Belator  has  appealed  from  the  judgment 
entered,  and  here  assigns  as  error  the  ruling 
of  the  court  holding  the  board  of  trusteea 
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had  the  power  to  determine ,  for  Itaelf  the 
question  as  to  whether  a  voter  was  qualified 
to  rote.  At  the  election  In  question  32  votes 
were  cast  upon  affidavits,  all  of  which  the 
board  refased  to  count,  becanse  It  decided 
that  the  votes  were  cast  by  nonqaallfled 
voters.  The  district  tourt  held  that  this  ac 
don  of  the  board  was  proper,  and  It  Is  to 
review  this  that  relator  prosecutes  the  ap- 
peal 

Bespondenta  have  taken  a  cross-appeal, 
in  whtdi  they  assign  as  error  the  Judgment 
of  the  court,  whicli  required  the  respondents 
to  count  eadt  vote  cast  as  one  full  vote,  re- 
gardless of  the  Interest  owned  by  the  voter 
casting  the  same  in  the  land  grant. 

The  validity  of  the  statute  involved  in 
this  case  is  not  questioned  by  either  party. 
The  determination  of  thel  two  questions 
presetted  AepenAa  upon  a  cmstmction  of  the 
language  of  section  828,  Code  1915,  which 
was  originally  enacted  by  the  Legislature 
In  1905  as  a  part  of  chapter  46,  Laws  1905. 
This  was  an  act  to  provide  for  the  control 
and  management  of  the  Cevilleta  de  la  Joya 
grant,  an  <Ai  Spanish  grant  made  by  the 
Spanish  crown  in  the  year  1819  to  some  50 
odd  people,  who  had  petitioned  for  It  to  the 
propo'  authorities,  and  confirmed  by  the 
Court  of  Private  Lend  Claims  in  the  year 
1896.  Section  828,  supra,  created  a  board  of 
trustees  to  manage  said  grant,  composed 
of  five  members,  to  be  elected  every  two 
years,  the  election  to  be  conducted  by  the 
board  of  trustees  In  office  at  the  date  fixed 
for  such  election.  The  section  of  the  stat- 
ute involved  in  the  determination  of  the 
questions  presented  by  this  appeal,  in  so  far 
as  material,  reads  as  follows: 

"Onlj  those  persons  who  own  and  possess 
nndivided  interests  in  the  lands  of  said  grant 
through  mesne  conveyances  or  by  inheritance 
from  or  through  the  original  grantees,  their 
heirs  or  assigns,  shall  be  qualified  voters  at 
socb  election  for  said  trustees;  the  vote  of  no 
other  person  shall  be  received  or  counted  by 
said  trustees  at  said  election.  At  least  thirty 
days  before  any  such  election  said  trustees 
sbaS  cause,  a  correct  list,  as  far  as  possible,  to 
be  made  of  all  perons  entitled  to  vote  for  trus- 
tees as  above  provided  which  said  list  shall  be 
used  by  the  said  trustees  in  holding  said  elec- 
tion and  in  determining  the  qualification  of  vot- 
ers thereat:  Provided,  that  any  person  who 
actually  possesses  the  necessary  qualifications 
as  a  voter  for  such  trustees  at  any  such  elec- 
tion, whose  same  may  not  have  been  placed  in 
said  list,  shall  be  entitied  to  vote  at  said  elec- 
tion, if  be  shall  maJte  affidavit  before  some  per- 
son authorised  to  administer  an  oath,  showing 
his  due  qualification  as  such  voter  and  the 
same  shall  be  corroborated  by  tiie  affidavits  of 
two  other  persons  who  may  be  qualified  vot- 
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era  at  such  election;  said  affidavits  to  be  in 
writing,  signed  by  the  parties  making  tha  same, 
and  delivered  to  the  said  board  of  trustees 
St  ssid  election." 

[1]  Relator  contends  that  the  language 
Just  quoted  requires  the  board  of  trustees' 
to  receive  the  ballot  of  any  person  maklog 
the  affidavit  required  and  corroborating  the 
same  by  the  affidavits  ot  two  other  persons 
who  may  be  qualified  voters  at  such  election, 
and  to  count  the  same.  Re^Km'dents  concede 
that  the  board  is  required  to  receive  the 
ballot,  but  insist,  as  beid  by  the  district 
court,  that,  notwithstanding  the  reception 
of  the  ballot,  the  board  has  tbe  power  to 
determine  for  itself  whether  or  not  the  vots 
was  cast  by  a  legally  qualified  voter.  We 
believe  that  the  district  court  was  In  errw  in 
placing  this  construction  upon  the  statute. 
Had  it  been  the  Intention  of  the  Legislature 
to  Invest  the  board  with  the  Judicial  power 
to  pass  upon  the  qualification  of  tlie  voters, 
it  is  not  likely  that  It  would  have  made  the' 
provision  for  tbe  filing  of  the  specified  af- 
fidavits, and  it  could  easily  tiave  so  provided. 
In  the  case  of  Territory  ex  reL  v.  Sudditb, 
15  N.  M.  728,  110  Pac.  1038.  the  territorial 
Supreme  Court  held  that,  where  a  ballot 
had  been  received  by  the  election  Judges 
and  deposited  in  the  ballot  box,  tbe  board 
had  no  authority  to  refuse  to  count  the  bal^ 
lot    The  same  rule  would  apply  berei 

(2]  We  agree  with  tbe  conclusion  of  tbe 
trial  court  upon  the  ix>lnt  presented  by  tlw 
cross-appeal.  Tbe  language  quoted  supra  from 
section  828,  dearly  implies  that  eadi  owner 
of  an  Interest,  however  large  or  small  such 
Interest  In  the  grant  may  be,  is  entitied  to 
one  vote,  and  no  more.  If  It  be  assumed,  as 
it  is  in  this  case,  that  it  is  competent  for 
the  Legislature  to  regulate  the  manage- 
ment and  control  ot  land  grants,  such  as 
the  one  In  question  here,  and  to  provide 
for  tbe  qualification  of  voters  at  Sections 
for  trustees  of  such  grants,  it  would  nec- 
essarily follow  that  tbe  Legislature  would 
have  the  power  to  coufer  equal  suffrage 
upon  all  owners  of  interests  therein,  or  that 
It  might  in  Its  .discretion  fix  the  value  of  the 
vote  according  to  tbe  interest  owned  in  ths 
grant.  It  has  not  seen  fit,  however,  to  do 
this,  but  has  conferred  equal  voting  power 
upon  all  owners  of  any  interest  in  the  com- 
mon lands  of  the  grant 

The  Judgment  wiU  be  reversed  on  the  re- 
lator's appeal,  and.  affirmed  as  to  the  cross-  • 
appeal ;  and  it  is  so  ordered. 


PABKBB, 
concur. 


a    J.,    and    RATNOLDS,    J., 
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LEWIS  COUNTY  v.   ^TNA   ACCIDENT  & 
LIABILITY  CO.    (No.  15686.) 

(Supreme  Court  of  Washington.    June  23, 
1920.) 

1.  Hlokways  ®=>II3(5)  —  County  cannot  re- 
oovor  on  contractor's  bond  If  It  has  breached 
oontraot 

A  county  can  have  no  right  to  recover  on 
the  bond  of  a  contmctor,  if  it  baa  itself  breach- 
ed the  contract  in  any  material  respect. 

2.  Highways  «=3|I3(5)  —  County  cannot  r»- 
oover  on  contractor's  bond  for  money  dao, 
•ftor  paying  oontraotor. 

Payment  by  a  Qounty  to  a  contractor  of 
whole  amount  due,  without  deducting  amounts 
due  the  county  for  material,  which  under  the 
contract  it  bad  the  right  to  do,  was  the  glying 
up  of  •  security  for  the  debt  on  which  con- 
tractor's surety  had  the  right  to  rely,  and  the 
county  could  not  recover -from  the  surety  for 
the  amount  due  on  the  material. 

Department  2. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty;   W.  A.  Reynolds,  Judge. 

Suit  by  Lewis  County  against  the  ^tna 
Accident  &  Liability  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
yersed  and  remanded  for  dismissal. 

.H.  B.  Donohoe,  of  Chehalls,  and  C  H. 
Winders,  of  Seattle,  for  appellant 

Herman  Allen,  of  Cbeballs,  and  J.  H. 
Jabnke^  of  Centralia,  for  respondent. 

BBIDGES,  3.  TbiB  is  a  suit  on  a  road 
contractor's  bond  to  recover  tbe  valae  ot 
certain  cement  furnished  by  Lewis  county  to 
the  contractor. 

In  April,  1916,  the  respondent,  Lewis  coun- 
ty, Altered  into  a  contract  with  T.  EL 
Cochran  &  Sons,  whereby  the  latter  agreed 
to  build  a  certain  county  road  for  $15,950. 
All  cement  to  be  used  by  tbe  contractor  was 
to  be  purchased  from  the  county  at  $1J66  pet 
barrel.  With  reference  to  payment  therefor 
tbe  contract  provided  that — 

"Payments  for  the  cement  to  the  county  shall 
be  made  not  later  than  the  10th  day  of  the 
month  following  the  month  in  which  any  ce- 
ment was  ordered.  Payment  for  the  cement 
may  be  made  by  check  to  Lewis  county,  or  by 
the  county  withholding  an  amount  equal  to  the 
price  of  tbe  cement  from  the  mopthly  esti- 
mates." 

The  contract  further  provided  for  monthly 
payments  not  to  exceed  75  per  cent,  of  the 
amount  due  the  contractor  for  the  previous 
month.     It  was  further  provided  that — 

"Final  payment  for  said  work  shall  be  made 
within  thirty  (30)  days  after  tbe  entire  work 
has  been  completed  and  accepted  *  *  * 
provided,  that  before  the  making  of  such  final 
payment  tbe  contractor  shall  show  to  the  sat- 
isfaction of  tbe  board  (of  county  commission- 


ers) that  all  just  dues,  debts  of  laborers,  me- 
chanics, materialmen  and  persons  who  have 
supplied  such  contractor  or  subcontractor  with 
material  or  goods  of  any  kind  for  such  work, 
have  been  paid." 

The  contractor  gave  a  bond  for  the  fftitli- 
ful  performance  of  the  contract,  with  the 
appellant,  ^tna  Accident  &  Liability  Com- 
pany, as  surety.  This  bond  was  conditioned 
upon  the  contractor  complying  with  the  con- 
tract in  all  of  its  terms  and  paying  "ail 
laborers,  mechanics,  subcontractors  and  ma- 
terialmen and  all  persons .  who  shall  supply 
such  person  or  persons  or  subcontractors  with 
materials,  supplies  and  provisions  for  carry- 
ing on  such  work,  all  just  dues,  debts  and  de- 
mands incurred  in  the  performance  of  such 
work." 

In  the  performance  of  this  contract,  the 
county  sold  to  the  contractor  $4,073.88  worth 
of  cement.  The  road  was  completed  and  ac- 
cepted, and  all  the  contract  price  paid  to  the 
contractor  by  the  county,  but  the  .iatter  has 
not  received  payment  for  its  cement.  The 
county  had  a  Judgment  in  the  lower  court 
against  the  surety.  All  the  other  parties 
to  the  action  were  either  not  served  with 
process  or  were,  by  tbe  trial  court,  dismissed 
out  of  the  suit 

From  month  to  month,  as  the  work  pro- 
gressed, the  contractor  was  paid  76  per  cent 
of  the  amount  he  had  earned  during  tbe 
previous  mouth.  The  road  was  completed 
and  duly  accepted  on  November  9,  1916,  and 
at  that  time  the  balance  found  due  to  the 
contractor  was  $7,949.64.  A  warrant  for 
this  amount  was  drawn  in  favor  of  the  cwi- 
tractor.  Previously,  he  had  assigned  this 
warrant  to  the  defendant  Peninsular  Nation- 
al Bank,  of  St  John's,  Or.,  who  subsequent- 
ly received  the  same  from  the  county  auditor 
and  cashed  it  with  the  county  treasurer.  At 
all  times  tbe  county  and  its  officers  knew 
that  it  had  not  received  any  pay  for  the 
cement  it  had  furnished.  In  fact  the  testi- 
mony shows  that  the  county  commissioners 
and  the  county  auditor  intended  to  refuse  to 
deliver  the  warrant  until  the  countr  liad 
been  paid,  but  through  some  apparent  mla- 
tako,  the  warrant  was  delivered  without 
such  payment  being  made,  and  without  the 
amount  owing  for  the  cement  being  deducted 
from  the  warrant  Appellant  did  not  know, 
before  the  bringing  of  this  suit  tliat  the 
bill  had  not  been  paid. 

[1, 2]  This  suit  was  brought  more  than 
two  years  after  the  delivery  and  payment 
of  this  warrant  The  <mly  question  before 
us  is  whether  under  these  facts  the  county 
is  entitled  to  recover  of  the  appellant  We 
are  satisfied  that  the  learned  trial  court  err- 
ed in  gi\-ing  Judgment  against  the  appellant. 
It  is  fundamental  that  the  county  can  have 
no  right  to  recover  on  the  bond  if  it  has  It- 
self breached  the  contract  in  any  material 
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respect  This  we  think  it  did.  The  contrac- 
tor was  obliged  to  purchase  his  cement  from 
the  county,  and  the  contract  required  that — 

"Pajmenta  for  the  cement  to  the  county  shall 
be  made  not  later  than  the  10th  day  of  the 
month  following  the  month  in  which  any  ce- 
ment was  ordered.  Payment  for  the  cement 
may  be  made  by  check  to  Lewis  county  or  by 
the  coaoty  withholding  an  amount  equal  to  the 
price  of  cement  from  the  monthly  estimates  of 
the  engineer  in  charge." 

A  tnli  constroctlon  of  this  provision  of  the 
contract  required  the  county  to  get  its  pay 
monthly,  either  by  receiving  the  check  of  the 
contractor  or  by  deducting  the  amount  from 
sums  earned  by.  the  contractor.  The  county 
could  not  look  to  the  contractor  or  to  the 
surety  at  its  option.  The  contract  provided 
a  way  by  which  It  could  protect  itself,  and  It 
was  bound  so  to  do.  Indeed,  the  duty  of  the 
county  was  made  the  plainer  by  the  actions  of 
the  parties  themselves.  After  the  work  was 
completed  the  county  auditor  wrote  the  con- 
tractor, asking  him  to  remit  for  the  cement, 
and  he  answered,  saying,  "We  wish  you 
would  retain,  from  the  amount  due  us  for 
this  improvement,  the  $4,073.88  for  cement" 

The  authorities  are  numerous  in  support 
of  the  proposition  that  where  the  contract 
requires  the  county,  or  other  builder,  to  ap- 
ply money  in  its  hands  belonging  to  the  con- 
tractor to  the  payment  of  claims  or  de- 
mands against  the  latter  incurred  in  the  per- 
form anoe  of  the  work,  it  may  not  pay  out 
to  the  contractor  the  balance  earned  by  him 
and  look  to  the  surety  for  the  payment  of 
claims  which  at  all  times  It  knew  existed. 

In  the  case  of  OreenviUe  y.  Ormand,  51  S. 
C.  126,  28  S.  El  147,  39  L.  B.  A.  847,  64  Am. 
St  Bep.  663,  the  court  said: 

"The  payment  by  the  dtf  of  OreenviUe  to  the 
contractor  of  the  whole  amount  due  under  the 
engineer's  estimate,  including  the  10  per  cent. 
reserve,  without  deducting  the  amount  due  the 
city  for  tools  and  dynamite,  which,  under  the 
contract  the  city  had  the  right  to  do,  was  the 
giving  up  of  a  surety  for  the  debt  sued  on,  up- 
on which  the  surety  had  the  right  to  rely." 

In  Klessig  v.  Allspaugh,  91  CaL  231,  27 
Pae.  665, 13  U  R.  A.  418.  the  contract  for  the 
construction  of  a  building  provided  that  the 
owner  should  retain  one-foxurth  of  the  con- 
tract price  until  final  settlement  After  the 
building  was  completed  and  accepted,  and 
after  he  knew  there  were  outstanding  claims 
for  labor,  the  owner  paid  the  contractor  the 
balance  of  the  contract  price.  He  then 
paid  the  laborers'  Claims,  and  sought  to  hold 
the  surety  company  therefor.  The  court 
said: 

"The  appellant  Lundeen  was  a  surety,  and  as 
money  sufficient  to  satisfy  all  of  the  liens  men- 
tioned in  the  complaint  was,  or  ought  to  have 
been,  in  the  hands  of  the  plaintiff  at  the  time 
of  his  settlement  with  the  contractors,  he 
should  have  so  applied  it  instead  of  paying  it 


to  the  contractors.  This  balance  was  to  be 
retained  in  his  hands  as  an  additional  security 
against  liens  upon  the  building,  and  in  equity 
be  held  th,e  same  also  for  the .  benefit  of  the 
sureties." 

In  the  case  of  Taylor  t.  Jeter,  23  Mo.  244, 
the  court  said: 

"The  contract  duty  of  this  builder  was  to 
furnish  the  materials  and  do  the  labor,  and  he 
failed  in  both  respects  when  he  allowed  the 
building  to  be  incumbered  with  these  Hens. 
The  owner  having  notice  of  them,  and  paying 
what  by  the  substantial  terms  of  the  contract 
he  was  entitled  to  retain  until  they  were  re- 
moved, voluntarily  abandoned  an  ample  fund, 
which,  according  to  the  conditions  of  the  con- 
tract was  to  accumulate  in  his  own  hands  as 
the  primary  security  for  its  due  performance, 
and  in  which  the  surety  had  an  equal  interest 
with  himself.  He  must  therefore  bear  the  loss 
occasioned  by  bis  own  negligence  or  folly." 

To  the  same  effect  are  Electric  Appliance 
Co.  V.  U.  S.  Fid.  &  Guarantee  Co.,  110  Wis. 
434.  85  N.  W.  648,  53  L.  It  A.  609;  City  of 
New  York  v.  Balrd,  117  App.  Div.  659, 102  N, 
Y.  Supp.  9115. 

In  the  case  at  bar  the  contract  not  only 
required  the  respondent  to  retain  the  re- 
served 25  per  cent  and  the  last  payment  un- 
til the  contractor  had  paid  all  claims,  but 
it  further  obligated  the  county  to  see  that 
its  cement  Mil  was  paid  from  month  to 
month  by  deducting,  if  necessary,  proper 
sums  from  the  monthly  or  final  payments. 

Counsel  for  respondent  dte  the  cases  of 
Spokane  v.  Costello,  42  Wash.  182,  and  84 
Pac.  662,  and  Maryland  Cas.  Co.  v.  Hill,  100 
Wash.  289,  170  Pac.  594,  as  opposed  to  the 
doctrine  which  we  are  here  advocating.  We 
think  those  cases  uphold  rather  than  oppose 
our  holding  here.  In  the  first  case  Costello 
had  a  contract  for  the  building  of  certain 
streets  in  the  dty  of  Spokane.  The  con- 
tract obligated  him  to  protect  the  city  from 
damage  resulting  from  bis  negligence.  Be- 
fore the  work  was  complete  and  accepted, 
one  Bom  was  injured  through  the  alleged 
negligence  of  the  contractor,  and  notified 
the  city  of  his  claim.  After  that  the  city 
accepted  the  work  and  paid  the  contractor 
the  amount  due.  Later,  Bom  obtained  a 
large  judgment  against  the  dty,  and  it 
sought  to  hold  the  contractor's  bond  therefor. 
The  surety  defended  on  the  ground  that  the 
dty  should  have  retained  in  its  hands  suffl- 
dent  to  protect  it  against  this  liability. 
Judge  Fullerton,  writing  the  opinion,  said: 

"The  cases  dted  as  maintaining  the  contrary 
doctrine  are  distmguishable  from  this  case  in 
the  fact  that  the  contracts  there  under  con- 
sideration expressly  made  it  the  duty  of  the 
owner  to  withhold  of  the  contract  price  a  spe* 
dfic  sum  until  final  settlement  between  the  par- 
ties, Bn4  the  release  of  the  surety  was  based 
on  the  fact  that  payment  of  the  entire  contract 
price  had  been  made  after  the  owner  had  no- 
tice that  daims  were  made  against  his  prop- 
erty for  which  the  contractor  was  primarily 
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liable.  In  othw  words,  the  payment  was  made 
in  violation  of  the  express  terms  of  the  con- 
tract. Bnt  here  the  facta  are  different.  It  will 
be  noticed  from  the  quotation  made  from  the 
contract  that  the  city  was  not  required  to  with- 
hold any  fixed  sum,  but  it  ia  provided  that  'if 
in  the  judpnent  of  the  board  of  public  works 
it  shall  be  necessary  to  retain  a  portion'  of  the 
contract  price  the  city  may  retain  such  amount 
•s  the  board  may  deem  necessary." 

The  opinion  then  proceeds  to  show  that 
the  contract  did  not  require  the  dty  to  with- 
hold any  sum,  but  merely  authorized  It  ao 
to  do  If  It  saw  fit 

In  the  Hill  Case,  supra,  discussing  a  slni- 
liar  question,  the  court  said: 

"The  contract  contained  no  clause  requiring 
the  adjustment  of  these  claims  aa  a  condition 
precedent  to  the  contractor's  right  to  payment 
when  the  work  waa  completed  and  accepted. 
No  provision  had  been  made  for  the  retention 
by  the  dty  of  any  part  of  the  contract  price 
pending  the  settlement  of  daima  for  labor  and 
material  furnished  to  the  contractor.  In  no 
sense  of  the  term  was  the  contractor  in  de- 
fault of  hia  obligation  to  the  dty,  which  had 
fulfilled  the  measure  of  its  duty  by  taking  the 
bond  required  by  the  statute." 

Where  a  building  contract  provides  that 
the  owner  shall  retain  in  bis  hands  certain 
moneys  earned  by  the  contractor  for  protec- 
tion against  labor  and  materialmen's  claims, 
fairness,  reason,  and  the  authorities  re- 
quire us  to  hold  that  the  owner,  having 
knowledge  of  such  claims,  may  not  pay  to 
the  contractor  all  the  sums  earned  by  him, 
and  then  look  to  the  surety  for  reimburse- 
ment 

The  Judgment  is-  reversed,  and  the  cause 
remanded  for  dismissal. 

HOLCOMB,  0.  J.,  and  VVhUERTOH, 
MOUNT,  and  TOLMAN,  JJ„  concur.  . 


(Ul  Wash.  486) 

STATE  V.  SKINNER.     (No.   15837.) 

(Supreme  Court  of  Washington.    Jnly  8, 19^.) 

1.  Criminal  law  9=»868— Reading  oT  newspaper 
articles  by  Jurors  held  not  ground  for  re- 
versal, where  defendant  consented  to  separa- 
tion. 

Defendant,  having  voluntarily  consented  to 
the  separation  of  jurors  during  the  trial,  can- 
not complain  that  during  separation  jurors 
read  newspaper  artides  pertaining  to  the  trial, 
in  the  absence  of  positive  showing  that  the 
reading  of  the  articles  caused  the  rendition  of 
a  verdict  that  was  the  result  of  passion  and 
prejudice. 

2.  Brokers  «=>34— Broker,  agreeing  to  get  pur- 
chaser out  of  deal,  guilty  of  breach  of  faith. 

If  vendor's  broker,  to  whom  purchaser  had 
made  payment,   agreed  to  get  purchaser   out 


of  the  deal,  if  agent  could  keep  money  so  paid, 
he  would  be  guilty  of  a  breach  of  faith  with 
vendor. 

3.  Criminal  law  «=»823(5)~-lBstnictloB  held 
not  prajudldai,  la  view  of  other  laatfMtloa 
givea. 

In  prosecution  of  real  estate  agent  for  em- 
bezzlement of  money  paid  agent  by  purchaser, 
involving  the  question  of  whether  the  money 
had  been  paid  over  to  defendadt  as  agent  of 
the  purchaser,  or  had  been  recdved  by  defend- 
ant as  a  payment  on  the  price,  and  was  there- 
fore the  property  of  the  vendor,  instruction 
that,  as  defendant  was  vendor's  agent,  it  would 
have  been  a  breach  of  faith  to  agree  to  get 
purchaser  out  of  the  deal,  if  purchaser  would 
permit  him  to  keep  the  money,  was  not  prej- 
udicial to  defendant,  where  court  further  in- 
structed that  defendant  could  not  be  convicted, 
even  though  guilty  of  a  breach  of  faith,  if  he 
daimed  the  money  in  good  faith  as  against 
purchaser. 

4.  Criminal  law  «=>763,  764(1)— HypotboMcai 
Instniotion  held  not  prejudleial. 

In  prosecution  of  real  estate  agent  for  em- 
bezzlement, instruction  that,  if  defendant  was 
the  agent  of  the  vendor  and  had  agreed  to  get 
purchaser  out  of  the  deal  if  he  could  keep  pay- 
ment received  by  him  from  purchaser,  he  would 
be  guilty  of  breach  of  faith,  held  not  preju- 
didal  aa  against  contention  that  it  was  on  the 
weight  of  the  evidence. 

5.  Criminal  law  «=974l(l)-^Welglit  of  the  avi- 
denoe  and  orediblllty  for  Jury, 

Where  there  was  suffident  evidence  to  Jus- 
tify the  verdict,  the  weight  of  the  evidence  and 
the  credibility  of  the  witness  were  for  the  jury, 
and  not  within  the  province  of  the  trial  or  ap- 
pellate court. 

Department  1. 

Appeal  from  Superior  Court,  Walla  Walla 
County ;  Edward  C.  Mills,  Judge. 

O.  Z.  Skinner  was  convicted  of  grand 
larceny  by  embezzlement,  and  he  api>eals. 
Affirmed. 

Cary  M.  Rader,  Elihu  F.  Barker,  and 
Sharpstein,  Smith  ft  Sharpsteln,  all  of  Walla 
Walla,  for  appellant 

Earl  W.  Benson  and  A.  X  Gillla,  both  of 
Walla   Walla,   for   the   State. 

MACKINTOSH,  J,  Appellant  was  convict- 
ed of  the  crime  of  grand  larcency  by  em- 
bezzlement and  on  this  appeal  urges  that 
the  conviction  should  be  set  aside  for  three 
reasons : 

[1]  First  That  the  Jury  during  tbe  trial 
read  certain  newspaper  articles,  which  ou- 
talned  references  to  the  matter  Involved  In 
the  criminal  case,  and  also  referred  to  a 
Judgm»it  which  the  prosecuting  witness 
had  recovered  against  the  appellant  In  a 
dvil  proceeding  involving  the  same  state  of 
facts.  These  newspaper  articles  were  not 
read  In  the  Jury  room,  but  were  read  by  the 
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Jxjton  at  their  bomea  dnrlng  recesses  In  the 
trial,  and  from  the  record  we  cannot  say 
that  from  these  they  were  prejudiced.  The 
defendant  voluntarily  consented  to  the  sepa- 
rati<»i  of  the  jury  during  the  trial,  and  must 
be  held  to  have  anticipated  that  during  such 
recesses  the  jurors  would  follow  the  general 
habit  of  reading  current  news,  and,  if  there 
were  news  articles  with  reference  to  the 
controversy  between  the  prosecuting  witness 
and  the  defendant,  that  in  all  human  prob- 
ability such  articles  would  be  read  by  some 
or  all  of  the  Jurors.  In  the  absence  of  a 
positive  showing  that  the  reading  of  these 
articles  resulted  in  a  verdict  being  returned. 
not  upcHi  the  evidence  in  the  case,  but  as  a  re- 
sult of  passion  and  prejudice  aroused  by 
what  the  Jurors  had  read,  the  appellant 
must  abide  the  consequences  of  his  volun- 
tary act  in  allowing  the  Jurors  to  come  into 
poraession  of  such  articles. 

[2-41  Second.  The  next  claim  is  that  the 
coort,  in  an  instruction  to  the  jury,  comment- 
ed upon  the  facts  to  the  prejudice  of  appel- 
lant. The  important  question  in  the  case 
-was  whether  the  money  which  it  was 
alleged  the  appellant  had  embezzled  was  re- 
ceived by  him  as  agent  for  the  prosecuting 
witness,  or  had  been  received  by  him  ftom 
the  prosecuting  witness  as  a  payment  upon 
the  sale  of  property,  and  became  thereby 
the  property  of  the  bank,  which  was  the 
owner  of  the  property.  The  court  informed 
the  jury  that,  if  the  money  was  paid  on  the 
porcfaase  price,  the  appellant  would  have 
no  right  to  agree  with  the  prosecuting  wit- 
ness to  "get  Cook  out  of  the  deal,  for  if 
Skinner  was  the  agent  of  the  bank  it  would 
have  been  a  breach  of  faith  on  his  part  to 
tbOB  agree  with  Cook ;  but  if  Cook  did  agree 
with  Skinner  that  Skinner  should  keep  the 
money  if  Skinner  should  assist  him  to  get 
out  of  the  deal,  and  if  Skinner  did  so  con- 
dact  the  matter  that  Cook  was  gotten  out  of 
the  deal,  and  if  Skinner  then  claimed  the 
money  in  good  faith,  as  against  Cook,  you 
could  not  find  the  defendant  guilty." 

The  point  raised  by  the  appellant  is  tliat 
in  tliia  instruction  the  court  passed  upon  the 
facts,  and  Instructed  the  jury  that  he  was 
guilty  of  a  breach  of  faith,  even  if  his  con- 
tenticMis  were  correct  that  the  bank  was  the 
owner  of  the  money.  It  appears  to  us  that, 
takiac  appellant's  version  of  the  transaction 
as  true,  the  court  was  correct  In  hib  inter- 
pnitatlon  of  it,  and  that  the  InstructicMi 
was  not  prejudicial,  for  the  reason  that  the 
court  instructed  the  jury  that  the  defendant 
could  not  be  found  guilty,  even  though  he 
bad  committed  a  breadi  of  faith  with  the 
bank.  Fortbennore,  the  Instruction  is  not 
a  positive  statement  by  the  court  of  any  fact, 
bat  merely  is  a  statement  that,  if  certain 
things  are  true,  certain  other  thii^  are  also 
neonsarlly  true.    This  hypothefical  instmc- 


tlon  is  not  of  such  a  prejudicial  nature  as 
to  warrant  a  new  trial. 

[6]  The  third  and  most  important  question 
in  the  case  is  whether  there  was  sufficient 
evidence  to  go  to  the  Jury  to  show  defendant 
was  acting  as  the  agent  of  the  prosecuting 
witness  at  the  time  of  receiving  and  with- 
holding the  money.  Abundant  evidence  was 
introduced  in  betialf  of  appellant  which 
might  justify  the  Jury  in  finding  he  was  not 
such  agent  A  view  of  the  testimony,  how- 
ever, discloses  that  there  was  evidence  to 
the  contrary  from  which  the  Jury  was  enti- 
tled to  arrive  at  the  verdict  returned  by  it 
It  Is  not  for  us  to  weigh  the  evidence 
upon  this  appeal,  nor  would  the  lower  court 
have  been  justifled  in  taking  the  case  away 
from  the  jury  upon  its  weighing  the  testi- 
mony. As  long  as  there  was  sufficient  evi- 
dence to  justify  the  verdict,  the  court  will  not 
interfere  With  the  jury's  prerogative  of 
weighing  the  testimony  and  measuring  the 
credibility  of  the  witness  from  whom  It 
is  produced. 

We  find  no  error  in  the  record,  and  the 
judgment  Is  affirmed. 

HOLCOMB,  C.  X,  and  PARKER,  MAIN. 
and    MITCHEIiL,   33.,    concur. 


(lU  Wash.  400) 
LUCOPOULbS  V.  80TRI0P0UL0S  at  al. 
(No.  15853.) 

(Sapreme  Court  of  Washington.    July  7, 1920.) 

1.  Partnership  «=>2 1— Agreement  to  take  la 
plaintiff  as  partner  operative  in  future. 

Contract  by  defendant  partners  to  sell 
plaintiff  a  one-fifth  interest  in  their  restaurant 
business  for  $400  and  to  take  him  in  as  a  part- 
ner did  not,  in  itself,  create  the  partnersUp 
relation  between  them,  but  was  to  be  operative 
only  in  future. 

2.  Speoiflc  perfonnaaoe  4=379— Agreement  ta 
take  In  partner  will  not  be  decreed. 

The  courts,  except  under  certain  special 
circumstances,  will  not  decree  specific  per- 
formance of  an  agreement  to  enter  into  a  part- 
nership, or  to  admit  another  member  to  a  firm, 
but  will  relegate  the  injured  party  to  his  r«m7 
edy  of  damages. 

3.  Partnership  «=s>52— Evldanoe  held  to  ahow 
ooatraet  to  sell  share  of  business,  broken  by 
plalntllT  buyer. 

In  an  action  for  breach  of  defendant's 
agreement  to  sell  plaintiff  a  one-fifth  interest 
in  their  restaurant  business  and  to  take  him 
in  as  a  partner,  evidence  held  to  justify  find- 
ing that  any  breach  was  on  the  part  of  plain- 
tiff. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
D.  P.  Wright,  Judge. 


«s»For*tb«( 
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Action  by  Christ  Lucopoulos  against  Christ 
Sotriopouloa  and  others.  From  Judgment  f5r 
defendants,  plaintiff  appeals.    Affirmed. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
Philip  Tworoger,  of  Seattle,  for  resifbnd- 
ents. 

FULLBBTON,  J.  In  August,  1918,  the  re- 
spondents, as  partners,  owned  and  operated 
a  restaurant  In  the  city  of  Seattle,  known  as 
the  Stadium  Caf6.  On  the  27th  day  of  that 
month  they  entered  Into  a  contract  with  the 
appellant  by  which  they  agreed  to  sell  him  a 
one-flfth  Interest  In  the  business  for  ^00  and 
talce  him  In  as  a  partner.  The  business  was 
then  being  conducted  on  leased  premises  un- 
der a  month  to  month  tenancy.  The  respond- 
ents were  negotiating  tor  a  terra  lease,  and 
it  was  a  part  of  the  agreement  of  purchase 
that  It  would  not  be  consummated  unless  a 
term  lease  was  obtained.  Such  a  lease  was 
afterwards  obtained,  and  the  appellant  in- 
formed of  the  fact. 

As  to  the  subsequent  happenings  the  evi- 
dence Is  In  direct  conflict  The  appellant  tes- 
tifies that  after  he  obtained  knowledge  of  the 
execution  of  the  term  lease  he  tendered  to  the 
respondents  the  purchase  price,  and  that  they, 
after  various  excuses  and  subterfuges,  finally 
refused  to  carry  out  the  agreement.  It  Is  the 
respondents'  version  that  after  the  appellant 
had  been  Informed  that  the  agreement  was 
ready  for  consummation,  he  was  unable  to 
procure  the  purchase  price,  and  sought  to 
have  them  execute  the  agreement  on  his  pay- 
ing a  pert  of  the  purchase  price  in  money 
and  giving  his  notes  payable  at  future  times 
for  remainder ;  that  they  refused  to  accede  to 
this  change  In  the  agreement,  and  that  after 
repeated  demands  on  the  appellant  to  comply 
with  the  agreement  as  originally  entered  into, 
and  his  failure  to  comply,  they  declared  the 
deal  off,  and  refused  to  negotiate  with  him 
further. 

In  this  salt  the  appellant  seeks  a  decree 
of  the  court,  decreeing  him  to  be  a  partner  In 
the  business  and  entitled  to  a  one-flfth  In- 
terest therein,  and  decreeing,  further,  that  an 
account  be  had  of  the  partnership  effects,  that 
a  receiver  be  appointed  to  take  charge  of  the 
partnership  business  and  property  and  sell 
the  same,  and  that  the  proceeds  of  the  sale 
be  divided  between  the  parties  as  their  re- 
spective Interests  may  appear.  The  trial 
court  held  that  the  evidence  was  Insufficient 
to  establish  a  partnership  relation,  and  that 
the  appellant  was  not  entitled  to  the  relief 
sought 

[1-3]  With  this  holding  we  agree.  Plainly 
the  contract  between  the  parties  did  not  In 
itself  create  the  partnership  relation,  but  was 
an  agreement  to  enter  Into  a  partnership  re- 
lation at  a  future  date.  It  Is  also  plain  that 
this  agreement  was  never  carried  into  effect. 
Whichsoever  par^  was  at  fault,  therefore, 


the  relief  sought  cannot  be  granted,  since  the 
courts,  except  under  certain  special  circum- 
stances not  present  here,  will  not  decree  a 
specific  performance  of  an  agreemait  to  enter 
Into  a  partnership,  but  will  relegate  the  In- 
jured party  to  tBe  remedy  of  damages.  But 
we  think  the  evidence  Justifies  the  conduslon 
that  the  breach  of  the  contract  was  on  the 
part  of  the  appellant  rather  than  on  the  part 
of  the  respondents.  Such  being  the  case,  the 
appellant  is  not  entitled  to  relief  in  any  form, 
and  the  trial  court  did  not  err  In  so  holding. 
The  judgment  is  affirmed. 

HOLCOMB,  0.  J.,  and  MOUNT,  TOLMAN, 
and  BRIDGES,  JJ.,  concur. 


(S8  Moot.  167) 

STATE  ex   rel.   DANSIE  v.  NOLAN. 
(No.  4483.) 

(Supreme  Court  of  Montana.    Jane  26,  1920.) 

1.  Appeal  and  error  <3=3889(3)  —  Complalat 
deemed  amended  by  defendant's  affidavit  to 
conform  to  proof. 

In  an  action  to  enjoin  the  closing  of  a 
road  on  the  theory  of  the  right  of  prescrip- 
tion, where  the  complaint  did  not  state  that 
the  land  was  a  homestead,  the  title  being  yet 
in  the  government  but  defendant's  affidavit  rem- 
edied this  defect  and  evidence  was  sabmitted 
without  objection  which  would  tend  to  support 
the  change  of  theory  to  government  dedication, 
the  complaint  will  on  appeal  be  deemed  amend- 
ed to  conform  to  proof. 

2.  Highways  «=377(8)— Party  specially  Injured 
authorized  to  maintain  lajnaotlon  against 
closing  road. 

If  land  is  80  situated  that  the  owner  can- 
not gain  ingress  or  egress  without  the  use  of 
a  public  road  and  it  is  necessary  for  him  to 
pass  to  and  from  his  land,  he  would  have  a 
special  and  vital  interest  in  the  road  not  shared 
by  the  general  public,  which  would  entitle  him 
by  reason  of  injury  to  maintain  an  action  to 
enjoin  its  being  closed. 

3.  Highways  «S92— Statutes  as  to  highways  hy 
user  construed. 

Rev.  Codes,  {  1337,  dedarlng  highways  used 
by  the  public  to  be  public  highways,  and  sec- 
tion 1340,  declaring  that  no  route  so  used 
should  become  a  public  highway  until  declared 
by  county  commissioners  or  by  dedication  by 
the  owner  of  the  land,  are  re-enactments  of 
Pol.  Code  1895,  §|  2600,  2603,  adopted  July 
1,  1895,  80  that  any  changes  In  the  law  or  sta- 
tus of  the  public  by  waiver  thereof  must  be 
considered  aa  of  the  last-mentioned  date. 

4.  Highways  «es>2I— Right  of  way  over  puUle 
land  complete  only  when  highway  established 
■nder  state  law;  "dedication  by  owner." 

Rev.  St  U.  S.  i  2477  (U.  8.  Comp.  St  | 
4919),  granting  right  of  way  for  construction 
of  highways  over  public  lands  not  reserved  for 
public  use,  grants  only  a  right  of  way  for  con- 
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utructlon  of  a  highway  across  lands,  and  does 
not  extend  to  the  entire  tract  and  cannot  con- 
stitute "dedication  by  the  owner"  as  contem- 
plated by  Rev.  Codes,  {  1340,  and  the  grant  is 
bnt  an  offer  of  a  way  for  tlie  construction  of 
a  highway  on  some  particular  strip  of  public 
land  and  can  only  become  fixed  when  a  high- 
way ia  definitely  established  in  one  of  the 
ways  authorized  by  the  lawa  of  the  state  where 
the  land  is  located. 

5.  Highways  «=>2 1  —  A  highway  over  public 
laad  aocspted  by  state  law  must  have  been 
legally  established. 

Prior  to  July  1,  1896,  a  iJublic  highway 
conid  have  been  established  either  by  public 
authorities,  or  by  public  use,  for  the  period 
of  limitation  as  to  land,  of  the  exact  route 
daimed  confined  to  the  statutory  width,  or  by 
dedication,  or  on  partition,  and  on  that  date 
it  was  declared  by  Rev.  Codes,  |  1340,  then 
first  adopted,  that  no  route  used  over  lands  of 
another  tbonld  become  a  public  highway  ex- 
cept as  provided  by  the  statute,  and  so  wheth- 
er a  road  over  public  land  claimed  to  have  been 
offered  by  Rev.  St  V,  S.  §  2477  (U.  S.  Comp. 
St.  i  4919),  and  accepted  by  Rev.  Codes,  | 
1337,  was  established  in  any  manner  before 
or  since  July  1,  1896,  it  must  hare  been  under 
some  legal  authority. 

6.  Highways  «=>S  — Casual  Journeying  over 
pablio  land  held  aot  to  establish  highway  by 


Mere  casual  Journeying  over  what  might 
thereafter  become  a  right  of  way  for  a  public 
highway  over  public  land  could  not  constitute 
the  trail  thereby  made  a  public  highway  by 


7.  Highways  «=»  I— Accepted  way  by  user  over 
poblic  land  must  have  oontlaued  over  axaot 
route  for  statutory  period. 

An  offer  by  Rev.  St  U.  a  |  2477  (X7.  S. 
Comp.  St  i  4919),  of  a  way  by  user  over  public 
land  accepted  under  state  law,  must  be  shown 
to  have  been  continued  over  the  exact  route 
claimed  for  the  statutory  period  prior  to  enact- 
ment of  the  law  accepting  the  same. 

8.  Highways  «=> 1 7— Evidence  Insufficient  to  es- 
tablish highway  by  user  over  publlo  land  pri- 
or to  taw  accepting  It. 

Evidence  that  a  road  over  public  land  had 
been  used  "since  the  early  90's,"  even  though 
use  waa  confined  to  a  particular  way,  was  not 
sufficient  to  establish  a  prescriptive  right  prior 
to  Jnly  1,  1896,  when  Rev.  Codes,  f  1887, 
enacted  on  that  date,  declared  highways  used 
by  the  pnblic  to  be  public  highways. 

Appeal  from  District  Court,  Beaverhead 
Coonty;  Jeremiah  J.  Lynch,  Judge. 

Proceeding  by  the  State,  on  the  relation  of 
Parley  A.  Dansie,  against  Joseph  P.  Nolan,  to 
enjoin  the  closing  of  a  road.  From  an  order 
dissolving  a  temporary  restraining  order  and 
denying  injunction  pendente  Utev  the  relator 
appeals.    Affirmed. 
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W.  D.  Banldn  and  A.  H.  McGonnell,  both 
of  Helena,  and  C.  W.  Robison,  of  Astoria, 
Or.,  for  appellant 

Norrls,  Hurd  &  Collins,  of  Dillon,  for  re- 
spondent. 

MATTHEWS,  J.  This  is  a  special  proceed- 
ing to  enjoin  the  defendant  from  closing  a 
certain  road.  A  temporary  restraining  order 
was  issued,  together  with  an  order  to  show 
cause.  The  defendant  moved  to  dissolve  the 
temporary  order  and  to  deny  the  injunctlcm 
pendente  lite,  and,  in  c<mnection  therewith, 
filed  an  aflSdarit  setting  np  the  facts  as  he 
viewed  them.  The  court  held  the  motion  In 
abeyance  until  the  evidence  was  all  In,  where- 
upon Its  order  was  entered  dissolving  the 
temporary  restraining  order  and  denying  the 
Injunction  pendente  lite.  From  this  order 
relator  appeals. 

The  complaint  alleges.  In  substance,  that 
the  road  In  question  is  a  public  highway  es- 
tablished by  prescription,  and  that  "said 
road  crossed  the  lands  of  the  defendant  at 
the  time  the  defendant  entered  Into  posses- 
sion of  the  lands  owned  by  him";  that  the 
relator  maintains  a  sheep  camp  on  certain 
lands  owned  by  him  adjoining  the  lands  of 
the  defendant,  and  that  the  road  in  question 
is  the  only  road  by  which  his  lands  can  be 
reached;  that  he  desires  to  cultivate  his  land 
and  will  suffer  irreparable  Injury  if  deprived 
of  the  use  of  the  road.  The  affidavit  filed 
by  defendant  supplies  the  additional  facts 
that  defendant  ia  a  homestead  entryman  who 
filed  on  the  land  in  the  year  1915,  and  that 
title  is  still  in  the  government 

Evidence  was  introduced  on  the  hearing 
tending  to  show  that  the  road  In  question  bad 
been  traveled  for  more  than  20  yean  prior 
to  the  commencement  of  the  action,  by  stodc- 
men  and  trappers  and,  since  1915,  by  settlers 
in  the  vicinity.  While  the  testimony  Is  that 
the  trail  was  traveled  since  "some  time  in  the 
early  '90*8,"  it  discloses  that  the  route  was  not 
originally  the  same  as  at  the  time  of  the 
commencempnt  of  the  action. 

[1]  1.  Counsel  for  defendant  omtend  that 
the  cause  was  originally  tried  on  the  theory 
of  a  right  by  prescription  and  that  relator 
changed  his  theory  to  that  of  dedication  by 
the  government  after  the  order  complained  of 
was  made.  While  the  complaint  is  silent  as 
to  the  nature  of  the  land,  the  affidavit  of 
defendant  remedied  this  defect  and  evidence 
was  submitted,  without  objection,  which 
woold  tend  to  support  the  latter  theory.  The 
complaint  will  therefore  be  deemed  amended 
to  conform  to  the  proof  (Ellinghouse  v.  AJax 
Livestock  Co.,  51  Mont  275,  152  Pac.  481,  L. 
R.  A.  19160,  836;  Moss  v.  Goodhart,  47  Mont 
257,  131  Pac.  1071;  Lackman  v.  Simpson,  46 
Mont  618,  129  Pac.  326 ;  Post  v.  Liberty,  45 
Mont  1,  121  Pac.  475),  and  we  will  dispose 
of  the  matter  on  the  assumption  that  the 
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qaesHons  bere  presented  were  daly  presented 
to  tbe  lower  court. 

[2]  2.  It  Is  arged  that  the  wrong,  If  any, 
was  to  the  general  public,  and  that  relator 
Is  not  entitled  to  maintain  this  action.  It 
would  seem,  however,  that  If  relator's  land 
is  so  situated  that  he  cannot  gain  Ingress 
and  egress  without  the  nse  of  the  road,  and 
that  It  is  necessary  for  him  to  pass  to  and 
from  his  land  in  order  to  care  for  his  sheep 
and  cultivate  his  land,  he  would  have  a  spe- 
cial and  vital  interest  in  maintaining  the 
road,  not  shared  by  the  general  public.  Such 
Is  the  holding  In  Hlghbarger  t.  Mllford,  71 
Kan.  331,  80  Pac.  633.  He  would  therefore.  In 
our  opinion,  be  In  a  position  by  reason  of 
the  special  Injury  to  him,  to  maintain  the  ac- 
tion. 

3.  The  only  question  seriously  presented 
herein  is:  Was  the  rOad,  at  the  time  the  de- 
fendant sought  to  close  It,  a  public  highway? 

It  is  admitted  that  the  road  was  never  con- 
structed or  established  by  order  of  the  county 
authorities  nor  by  them  worked  or  repaired, 
other  than  that,  after  Nolan  settled  on  the 
land  and  constructed  an  approach  to  his 
place,  the  county,  in  constructing  a  cross- 
road, made  this  approach  Impassable  and 
thereafter,  on  complaint  of  Nolan,  a  county 
employ^  repaired  It  to  this  extent  The  con- 
trition of  relator  now  is  that  section  2477  of 
the  Bevlsed  Statutes  of  the  United  States 
(U.  S.  Comp.  St.  I  4S19)  which  provides  that 
"the  right  of  way  for  the  construction  of 
highways  over  public  lands,  not  reserved  for 
puUlc  uses,  is  hereby  granted,"  Is  a  ded- 
ication of  the  public  domain  for  road  pur- 
poses, and  that  the  enactment  of  section  1337 
of  the  Revised  Codes  of  1907  which  was  en- 
acted In  1903  was  an  acceptance  of  the  grant 
as  of  that  date.  It  Is  further  contoided 
that— 

"Vy  section  1340  of  onr  Codes,  it  is  spedflc- 
ally  provided  that  a  road  may  be  eatabliahad  by 
use  when  a  dedication  of  the  same  has  been 
made  by  the  owner." 

The  sections  of  the  code  referred  to  read 
oa  follows: 

"Sec.  1337.  All  hifhways,  roads,  streets,  al- 
leys, courts,  places  and  bridges  laid  out  or 
erected  by  the  public  or  now  traveled  or  used 
by  the  public,  or  if  laid  oat  or  erected  by  oth- 
ers, dedicated  or  abandoned  to  the  public,  or 
made  such  by  the  partition  of  real  property, 
are  public  highways." 

"Sec.  1840.  A  highway  laid  out  and  worked 
and  used  as  provided  in  this  act  must  not  be 
vacated  or  cease  to  be  a  liighway  until  so  or- 
dered by  the  board  of  county  commissioners 
of  the  county  in  which  said  road  may  be  locat- 
ed; and  no  route  of  travel  used  by  one  or  more 
persona  over  another's  land  shall  hereafter  be- 
come a  public  road  or  byway  by  use,  or  until 
so  declared  by  the  board  of  county  commis- 
sioners, or  by  dedication  by  the  owner  of  the 
land  affected." 


[S]  These  provisions  are  not,  bowerer.  as 
counsel  seem  to  urge,  original  dedarations 
on  the  subjects  embraced,  but  are  merely  the 
re^nactment,  on  the  codification  of  the  high- 
way laws,  of  sections  2000  and  2603  of  the 
Political  Code  adopted  July  1,  1895,  and  any 
change  In  the  law  or  in  the  status  of  the 
public  by  reason  of  such  declarations  must 
be  considered  as  of  the  last-mentioned  date. 

[4]  SecUon  2477  of  the  Bevlsed  Statutes 
of  the  United  States  gees  no  further  tlian  to 
grant  a  right  of  way  for  the  "conatractlon" 
of  a  highway  across  public  lands;  It  does 
not  extend  tor  the  oitire  tract  of  land  and 
cannot  constltnte  a  "dedicattcm  by  Oie  owner 
of  the  Uind,"  as  contemplated  by  that  por- 
tion of  section  1340,  Bevised  Codes,  relied 
on  by  counsel.  It  Is  inconceivable  that  It 
was  the  intention  of  Congress  and  of  the 
Legislature  to  say  that  two  or  more  persons 
crossing  at  random  on  each  of  a  dozen  trails 
across  an  open  quarter  section  of  land  could 
constltnte  an  acceptance  of  the  government 
grant  as  to  each  of  such  trails,  and  the  en- 
tire qnarter  section  thus  become  but  a  series 
of  irregular  and  divergent  ri^ts  of  way. 
The  grant  is  but  an  offer  of  the  right  of  way 
for  the  construction  of  a  public  highway  on 
some  particular  strip  of  public  land,  and  can 
only  become  fixed  when  a  lilghway  is  defi- 
nitely established  and  constructed  in  some 
one  of  the  ways  authorized  by  the  laws  of 
the  state  in  which  the  land  is  situated. 

[5-7]  Prior  to  July  1,  1895,  a  public  high- 
way conld  have  been  established  either  by 
the  act  of  the  proper  authorities,  as  provided 
by  tike  statute,  or  by  use  by  the  public,  for 
the  period  of  the  statute  of  limitations  as  to 
lands,  of  the  exact  route  Qonflned  to  Qxi  stat- 
utory width  of  a  highway,  later  claimed  to  be 
a  public  liighway,  or  by  the  opening  and  ded- 
ication of  a  road  by  an  individual  owner  of 
the  land,  or  on  a  partition  of  real  property. 
On  that  date  it  was  declared  by  section  1340 
that  thereafter  no  route  of  travel  used  by 
one  or  more  persons  over  the  lands  of  another 
should  become  a  public  highway,  except  In 
the  manner  provided  in  the  statute.  .Wheth- 
er the  establishment  of  the  road  was  before 
or  since  July  1, 1883,  by  whatever  method  it 
was  accomplished,  it  must  have  been  under 
some  legal  authority;  the  mere  casual  Jour- 
neying over  what-  might  thereafter  become 
the  right  of  way  for  a  public  road  could  not 
constitute  the  trail,  thereby  made,  a  public 
highway.  In  other  words,  the  government, 
by  the  enactment  of  section  2477  of  the  Be- 
vlsed Statutes,  offered  to  the  public  the  right 
of  way  for  such  highways  across  the  public 
lands  as  may  be  found  to  be  necessary;  but 
this  offer  can  only  be  accepted  by  the  "con- 
struction" of  a  public  liighway  in  some  one 
of  the  ways  in  which  they  can  be  legally 
established,  and  becomes  effective  as  a  right 
of  way  only  when  the  road  is  thus  finally 
constructed.     It,  therefore,  the  offer  Is  ao 
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c^ted  by  user  under  the  laws  of  this  state, 
that  user  must  be  sbown  to  have  continued 
over  the  exact  route  claimed,  for  the  statu- 
tory period  prior  to  July  1,  1895. 

Sections  1337  and  1340  were  repealed  in 
1913  (Laws  1913,  p.  139) ;  but  the  provisions 
of  section  1337  were  re-enacted  as  section 
3  of  chapter  1  of  the  "General  Highway 
Law,"  and,  on  the  amendment  thereof,  were 
continued  In  force  (Laws  of  1915,  p.  319). 
The  provision  contained  in  section  1340,  caa- 
cernlng  the  establishment  of  a  road  by  use, 
does  not  appear  in  the  "General  Highway 
Law"  of  1913-15.  However,  whatever  the 
effect  of  the  omission,  It  cannot  aid  relator  In 
this  action,  as  the  period  of  the  statute  of 
limitations  referred  to  Is  ten  years.  Sec- 
tion 6482,  Bev.  Codes. 

This  precise  question  was  b^ore  the  Su- 
preme Court  of  Washington  In  the  case  of 
Togler  V.  Anderson,  46  Wash.  202, 89  Pac.  561, 

*  L.  B.  A.  (N.  S.)  1223, 123  Am.  8t  Rep.  932, 
and  It  was  there  said: 

"Ibt  trial  court  based  its  judgment  on  the 
theory  that  the  act  of  Congress  granting  a 
right  of  way  for  the  construction  of  public 
highways  over  pnblic  lands  not  reserved  for 
public  use  was  a  grant  in  pnesenti,  and  became 
affective  the  moment  the  public  began  using 
the  way  as  a  public  highway,  and  that  it  is 
not  necessary  that  a  way  ahonld  be  used  for 
any  specific  time  in  order  to  constitute  an  ac- 
ceptance of  it  as  a  grant  under  this  statute. 

*  *  *  Bat  it  was  not  said,  or  intended  to 
be  said,  that  a  user  for  any  leaser  period  than 
•even  years  would  be  sufficient  for  that  pur- 
pose. On  the  contrary,  to  hold  that  a  lesser 
period  would  suffice  in  this  state  would  violate 
the  terms  of  the  grant  made  by  (Congress. 
The  grant  is  for  a  right  of  way  to  establish 
a  pnblic  highway,  and  a  public  Itighway  must 
be  e«tal<lished  in  some  of  the  ways  provided 
by    statute    before    the    grant    takes    effect 

*  *  *  The  shortest  period  allowed  b^  statute 
to  establish  a  highway  by  user  In  this  state 
is  seven  years,  *  *  *  and  no  user  short  of 
this  period  can  therefore  be  held  to  be  an  ac- 
ceptance of  the  grant  contained  in  the  act  of 
Congress  dted." 

In  1888  this  court,  in  State  v.  Auchard,  22 
Mont  14,  55  Pac.  361,  held  that— 

"Section  2600,  Political  Code  [now  section 
1837,  Bev.  Codes]  •  •  •  must,  in  so  far  as 
applicable  here,  be  Interpreted  as  a  remedial 
statute,  curing  irregularities,  but  not  supply- 
ing jurisdiction,  where  none  was  acquired,  in 
the  creation  of  the  roads,  and  as  recognizing 
the  existence  of  highways  by  prescription  when 
they  bed  been  used  or  traveled  by  the  people 
generally  for  the  period  named  in  the  stat- 
utes of  limitation.  It  is  also  doubtless  true 
ttiat  if  the  road  had  been  used  and  traveled  by 
the  public  generally  as  a  highway,  and  is  treat- 
ed and  kept  in  repair  as  such  by  the  local  au- 
thorities whose  duty  it  is  to  open  and  keep 
in  repair  public  roads,  proof  of  these  facts  'fur- 
nishes a  legal  presumption,  liable  to  be  rebut- 
ted, that  such  a  road  is  a  public  highway."* 
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The  case  of  Murray  t.  City  of  Butte,  7 
Mont.  61,  14  Pac.  656,  dted  by  counsel  as 
sustaining  relator's  contention.  Is  not  in  con- 
flict with  the  declaration  in  the  Auchard 
Case,  or  with  anything  said  herein.  At  the 
time  the  opinion  was  rendered,  the  statu-  • 
tory  period  was  five  years  (section  29,  c  2, 
tit.  3,  Ciomp.  Stat.  1887).  The  answer  show- 
ed that  the  road  In  question  had  been  in  exist- 
ence since  1866 ;  plaintiff's  notice  of  location 
was  filed  In  1875.    The  court  said: 

"Section  2477  was  a  grant  by  the  govern- 
ment of  an  easement,  and  defendant  sought  to 
prove  an  acceptance  prior  to  the  location  upon 
which  the  patent  was  based.  If  such  an  ac- 
ceptance of  the  grant  of  the  easement  conld 
have  been  established,  it  would  have  been  valid 
against  the  government." 

The  proof  suggested  would,  we  take  It, 
have  been  that  of  a  right  by  prescription. 

Likewise  the  opinion  in  the  case  of  Butte 
V.  MIkosowltz,  39  Mont.  350,  102  Pac.  693, 
but  bears  out  the  statement  that  the  proof 
offered  must  show  the  establishment  of  a 
road  In  some  one  of  the  ways  recognised  by 
law  in  order  to  constitute  an  acceptance  <hC 
the  grant. 

In  Barnard  Bealty  0>.  v.  City  of  Butte,  48 
Mont.  102,  136  Pac.  1064,  this  court,  in  com- 
menting on  aectlona  1887  and  1340,  said: 

"We  are  not  now  concerned  with  the  ques- 
tion whether  it  was  the  Intention  of  the  Leg- 
islature to  declare  all  roads  then  in  use  to 
be  public  highways,  without  reference  to  bow 
long  the  use  had  continued  or  wliat  the  char- 
acter of  use  had  been.  We  think,  however, 
as-  was  said  in  State  v.  Auchard,  22  Mont.  14, 
65  Pac.  361,  that  the  intention  was  to  declare 
those  only  to  be  public  highways  wlilch  had 
been  established  by  the  public  authorities,  or 
were  recognized  by  them  and  used  generally  by 
the  public,  or  which  had  become  such  by  pre- 
scription or  adverse  use  at  the  time  the  pro- 
vision was  enacted.  Any  other  view  would,  in 
our  opinion,  render  the  legislation  open  to 
serious  constitutional  objection  (Const.  {  14, 
art.  3).  Be  this  as  it  may,  the  second  sec- 
tion clearly  evinces  the  intention  that  no  high- 
way falling  within  the  enumeration  contained 
in  the  former  section  should  be  vacated  except 
by  the  public  authorities,  and  that  no  route  of 
travel  should  thereafter  become  of  public  right 
until  declared  so  by  the  public  authoritJes  or 
had  been  made  so  by  dedication  by  the  owner 
of  the  land  affected.  *  *  *  By  these  enact- 
ments the  Legislature  explicitly  declared  it  t« 
be  the  rule  that  after  July  1,  1895,  when  the 
Codes  went  into  effect,  a  highway  conld  not  !>• 
established  by  use  unless  the  use  should  be 
accompanied  by  some  action  on  the  part  of 
the  public  authorities  having  jarisdiction  of  the 
subject,  tantamount  to  a  declaration  that  the 
particular  road  was  a  public  highway." 

In  Montana  Ore  Par.  Co.  t.  Butte  ft  B. 
ConsoL  Min.  Co.,  25  Mont  4S1,  65  Pac.  421, 
this  cotirt  held: 

"Where  the  claim  is  founded  upon  use  only, 
without  color  of  title,  it  must  appear  that  the 
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nse  has  been  confined  to  the  particular  way 
for  the  full  time  of  the  prescribed  limitation. 
State  y.  Auchard,  supra.  Travel  by  the  public 
generally  over  uninclosed  land,  but  not  con- 
fined to  any  particular  way,  will  not  inaugurate 
such  an  adverse  claim  as  will  •  *  *  ripen 
'  into  a  right  which  may  be  asserted  against 
the  owner." 

[«]  The  testimony  to  the  effect  that  the 
road  had  been  used  "since  the  early  90*8," 
even  though  the  use  had  been  c<»>flned  to 
the  particular  way,  was  not  sufiiclent  to 
establish  a  prescriptive  right  prior  to  July  1, 
1895,  and,  as  such  a  right  must  have  been 
established  in  order  that  relator  might  pre- 
vail herein,  the  order  of  the  district  court  la 
affirmed. 

Affirmed. 

BRANTLT,  0.  J.,  and  HOIXOWAT, 
HtJRLr,  and  COOPER,  JJ.,  concur. 


(79  Okl.  GO) 

THOMPSON  V.  WALKER  et  al.    (No.  9677.) 

(Supreme  Court  of  Oklahoma.    June  22,  1920. 
Rehearing  Denied  July  13,  1820.) 

(SvUaiuH  by  the  OovrtJ 

1.  Evidence  «=»386(2)— Evidence  held  not  ob- 
Jectlonable  m  attacking  county  court  Judg- 
ment. 

Record  examined,  and  field-  that  in  the  cir- 
cumstances disclosed  in  the  opinion  herein  the 
trial  court  did  not  err  in  admitting  in  evidence 
the  testimony  objected  to  by  counsel  for  the 
appellant. 

(Additional  ByUabui  ly  Editorial  Btaf.) 

2.  Appeal  and  error  i8=3l097(8)— Matter  con- 
sidered on  motion  to  disffllse  would  not  be 
reoonsldered  on  the  merits. 

Where  appellee's  contention  on  an  appeal 
in  the  Supreme  Court  had  theretofore  been 
passed  on  by  the  Supreme  Court  in  overruling 
a  motion  to  dismiss  on  the  same  grounds  filed 
by  appellee,  it  was  unnecessary  to  rule  upon  it 
again  in  considering  the  case  on  its  merits. 

Appeal  from  District  Court,  Sonlnole  Coun- 
ty; J.  W.  Bolen,  Judge 

Herbert  Thompson,  a  minor,  by  Lafayette 
Walker,  United  States  Probate  Attorney,  ap- 
peals from  the  action  of  the  district  court 
affirming  the  county  court's  distribution  of 
the  proceeds  derived  'from  a  sale  of  land  pur- 
porting to  belong  to  the  minor,  made  by  his 
guardian,  Thomas  S.  McGeisey,  In  which  cer- 
tain suras  were  ordered  to  be  paid  to  C.  S. 
Walker,  Harry  Rogers,  and  Frank  H.  Reed. 
Affirmed. 


Lafftyette  Walker,  of  Okmulgee,  for  plain- 
tiff in  error. 

C.  S.  Walker,  of  Tulsa,  and  J.  R.  (Jotting- 
ham  and  S.  W.  Hayes,  both  of  Oklahoma 
City,  for  defendants  in  error. 

KANE,  J.  This  Is  an  appeal  from  the  ac- 
tion of  the  district  court  affirming  the  action 
of  the  county  court  of  Seminole  county  In  the 
matter  of  the  distribution  of  the  proceeds 
derived  from  the  sale  of  a  certain  tract  of 
land  purporting  to  belong  to  Herbert  Thomp- 
son, a  minor,  by  bis  guardian,  Thomas  8. 
McGeisey,  the  appeal  being  prosecuted  by 
Lafayette  Walker,  the  United  States  probate 
attorney. 

The  questions  presented  for  consideration 
by  the  respective  parties  may  be  briefly  sum- 
marized as  follows: 

(1)  On  behalf  of  the  defendant  In  error  It 
is  contended  that  Lafayette  Walker,  as  Unit- 
ed States  probate  attorney,  bad  no  riglit  or 
authority  to  prosecute  an  appeal  from  the 
order  of  the  county  court  to  the  district  court 
and  thence  to  the  Supreme  C!ourt,  and  there- 
fore the  appeal  should  be  dismissed. 

(2)  And  on  the  part  of  the  plaintiff  in  er* 
ror  the  probate  attorney  contends  that  the 
district  court  erred  In  overruling  his  objection 
to  certain  testimony  introduced  in  evidence, 
whidi,  it  Is  claimed,  attacks  the  verity  of  a 
certain  Judgment  rendered  by  the  district 
court  of  Creek  county,  Okl.,  on  July  3,  1910, 
quieting  the  title  to  the  entire  tract  of  land 
Involved  in  the  minor  Herbert  Thompson. 

[2]  As  the  first  question  now  presented  in 
the  brief  of  covmsel  has  heretofore  been 
passed  upon  by  this  court  in  overruling  a  mo- 
tion to  dismiss  upon  the  same  ground  tiled 
by  the  defendant  in  error,  we  do  not  deem  it 
necessary  to  rule  upon  it  again  In  consider- 
ing the  case  on  its  merits. 

[1]  The  facts  necessary  for  the  review  of 
the  question  raised  by  the  second  assignment 
of  error  present  a  somewhat  novel  proposi- 
tion of  law.  All  the  parties.  Including  the 
probate  attorney,  concede  that  the  proceed- 
ings before  the  county  court  for  the  sale  of 
the  minor's  land  were  regular  up  to  the  point 
of  disposing  of  the  proceeds  of  the  sale  after 
they  came  into  the  hands  of  the  guardian. 
Ordinarily  the  distribution  of  the  proceeds 
of  such  a  sale  by  the  guardian  is  a  very  sim- 
ple matter.  The  sale,  being  allowed  by  the 
court  for  certain  specific  purposes  authorized 
by  statute,  after  it  is  confirmed  by  the  court 
and  the  guardian's  deed  is  executed,  the 
money  derived  therefrom  must  be  disbursed 
by  the  guardian  for  the  benefit  of  the  minor 
pursuant  to  the  order  of  sale  in  the  manner 
prescribed  by  the  governing  statutes.  The 
case  at  bar,  as  we  tiave  seen,  followed  the 
ordinary  procedure  until  after  the  proceeds 
of  the  sale  came  into  the  hands  of  the  guard- 
ian, whereupon  the  county  court  made  the 
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an 
order  of  dlstribntlon  complained  of  whlcb 
ordered: 

"That  the  (piardian,  Thomas  S.  McGeisey. 
pa;  out  of  the  funds  received  for  his  guardian's 
deed  coyering  said  property  50  per  cent,  to  C. 
W.  Walker,  attorney  for  certain  interest,  10 
p«r  cent,  to  H.  H.  Rogers,  and  10  per  cent,  to 
Frank  H.  Reed,  all  in  accordance  with  a  con- 
tract heretofore  approved  and  order  heretofore 
entered  in  this  matter.  It  being  understood 
that  out  of  the  proceeds  of  the  said  sale  said 
guardian  shall  have  the  snm  of  $20,000  after 
making  said  payments. 

"Provided,  however,  that  upon  approval  by 
Hon.  R.  C.  Allen,  attorney  for  the  Creek  Tribe 
of  Indiana,  said  guardian  is  authorized  to  pay 
said  parties  an  additional  snm  of  $2,000,  leav- 
ing the  amonnt  then  in  his  hands  at  $18,000." 

The  testl^nony  upon  wblch  thla  order  was 
based  and  upon  which  it  was  affirmed  by  the 
district  court,  which  it  Is  dalmed  was  erro- 
neously admitted,  conclusively  established  the 
following  state  of  facts: 

Prior  to  the  institution  of  the  proceedings 
for  the  guardian's  sale,  the  title  to  the  entire 
tract  of  land  involved  herein  was  In  litiga- 
tion in  several  actions  In  the  district  court  of 
Creek  county  between  three  different  sets  of 
claimants,  Herbert  Thompson,  the  plalntUI 
in  error  herein,  a  Creek  Indian  minor,  form- 
ing one  side  of  the  triangular  controversy. 
In  a  settlement  which  was  finally  reached  b»- 
tween  the  parties  It  was  agreed  that  each 
set  of  claimants  was  entitled  to  a  certain 
specific  portion  of  the  land  Involved.  In  a 
subsidiary  contract  entered  into  at  the  same 
time  it  was  furt&er  agreed  that.  Instead  of 
the  Judgment  being  entered  In  the  district 
court  in  strict  accordance  with  the  interest 
of  the  respective  sets  of  claimants,  as  dis- 
closed by  the  settlement,  which  it  Is  conced- 
ed was  Just,  fair,  and  equitable  to  all  the 
parties  concerned,  the  Judgment  and  decree 
should  be  entered,  quieting  the  title  to  the 
mtire  tract  in  Herbert  Thompson,  a  minor, 
the  appellant  herein.  The  arrangement  out- 
lined in  the  secondary  agreement  was  entered 
Into  for  the  convenience  of  all  the  parties, 
it  being  imderstood  and  agreed  between  them 
that  immediately  upon  the  entry  of  said  Judg- 
ment the  guardian  of  Herbert  Thompson 
would  make  application  to  the  county  court 
for  the  sale  of  the  land,  and  upon  consumma- 
tion of  the  sale  the  guardian's  deed  would  be 
made  to  one  Farmlngton,  whereupon  each  set 
ot  claimants  would  receive  his  pro  rata  share 
of  the  consideration  accruing  therefrom  In 
accordance  with  his  interest  as  disclosed  by 
the  terms  of  the  contract  of  settlement  The 
courts  tielng  complaisant,  these  agreemotts 
were  carried  out  by  the  parties,  with  the  ap- 
proval of  the  county  court,  the  national  at- 
torney for  the  Creek  Indians  and  the  probata 
attorney,  up  to  the  point  of  distributing  the 
proceeds  of  the  guardian's  sale  in  accordance 
with  the  subsidiary  agreement  At  this  point 
the  probate  attorney  objected  to  the  Intro- 
dnction  in  evidence  of  the  subsidiary  agree- 
meat,  upon  the  ground  that  it  contradicted 
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the  terms  of  the  Judgmoit  and  decree  of  the 
district  court  of  Creek  county,  which,  as  we 
have  seen,  upon  its  face  quieted  the  tiUe  td 
the  entire  tract  of  land  In  Herbert  Thompson, 
the  minor.  It  is  not  entirely  clear  to  us  that 
either  the  county  court,  not  being  a  court  of 
equity,  or  the  district  court  on  appeal,  i>os- 
sessed  the  power  to  enforce  the  subsidiary 
contract  by  ordering  distribution  in  accord- 
ance with  its  terms.  But  assuming,  as  coun- 
sel for  the  appellant  seems  to,  the  existence 
of  such  power,  we  cannot  agree  with  him  that 
the  testimony  objected  to  was  improperly  ad- 
mitted upon  the  ground  stated.  As  we  view 
the  case,  there  was  no  purpose  on  the  part 
of  any  of  the  parties  to  this  controversy  to 
question  the  verity  of  any  of  the  Judicial  pro- 
ceedings of  either  the  district  or  county  court 
up  to  the  point  of  distributing  the  proceeds 
derived  from  the  sale  of  the  land.  The  title 
of  the  purchaser  of  the  land  at  the  guardian's 
sale,  which  Is  not  assailed,  rests  upon  the 
verity  of  the  Judgment  of  the  district  court 
of  Creek  county,  and  no  one  Is  attempting  to 
question  It  The  probate  attorney,  it  seems 
to  us,  is  attempting  to  gain  an  uhdue  advan- 
tage for  his  dient  by  standing  upon  a  too 
rigid  enforcement  of  the  letter  of  the  law 
governing  the  sale  by  guardian  of  a  minor's 
lands,  and  disregarding  the  equitable  consid- 
erations growing  out  of  the  contracts  between 
the  parties  hereinbefore  referred  to. 

The  case  at  bar  seems  to  us  to  be  some- 
what similar  in  prlndple  to  Talbott  v.  Bar- 
ber, 11  Ind.  App.  1,  38  N.  B.  487,  S4  Am.  St 
Rep.  491.  In  that  case  Susan  Barber,  the 
wife  of  the  defendant,  had  an  Inchoate  in- 
terest in  160  acres  of  land  owned  by  her  hus- 
band. Thomas  Barber  was  heavily  indebted 
to  Jesse  Durham,  and  to  secure  the  payment 
of  the  Indebtedness  mortgaged  said  land  to 
binf.  Durham,  being  desirous  of  foreclosing 
on  the  land,  so  that  be  could  realize  on  the 
debt,  agreed  with  Susan  Barber  that  If  she 
would  not  appear  at  the  trial  of  the  foredo- 
sure  suit,  and  would  let  Judgment  be  tak^ 
against  her  by  default,  he  would  buy  In  the 
property,  sell  It,  and  account  to  her  for  one- 
third  of  the  proceeds  of  the  sale.  The  mort- 
gage was  foreclosed,  and  the  land  purchased 
by  Durham  in  accordance  with  his  promise. 
Subsequently  be  sold  the  land,  but  did  not 
account  to  Susan  Barber  for  her  share  of 
the  proceeds,  and  to  enforce  the  provisions 
of  the  agreement  she  brought  suit  against 
the  administrator  of  the  estate  of  Durham, 
who  had  died.  One  of  the  defenses  urged  by 
the  administrator,  was  that  the  Judgment  of 
foreclosure  was  res  adjudlcata,  and  parol 
evidence  was  inadmissible  to  vary  or  con- 
tradict It;  that  if  plaintiff  had  any  Interest 
or  right  In  the  land  at  the  time  it  was  fore- 
closed, it  was  her  duty  to  have  appeared  in 
answer  to  the  summons  and  presented  it  to 
the  court  To  this  defense,  plaintiff's  de- 
murrer was  sustained,  and  after  trial  had. 
Judgment  was  rendered  In  favor  of  plaintiff. 
On  appeal,  with  reference  to  the  ruling  of 
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Qie  trial  court  on  the  demurrer,  tbe  court  in 
Its  opinion  said: 

"The  plea  of  res  adjadicata,  to  which  a  de- 
murrer was  sustained,  was  clearly  insufficient. 
The  pat  of  it  is  that  tbe  appellee  was  duly 
■erved  with  process  In  the  foreclosure  pro- 
ceedings, but  failed  to  appear,  and  that  judg- 
ment was  rendered  against  her  by  default. 
This,  however,  was  one  of  the  very  things  she 
eontracted  to .  do,  according  to  the  averments 
of  the  complaint,  and  it  was  partly  this  agree- 
ment not  to  appear  wiiich  constituted  the  con- 
sideration of  the  trust.  It  is  doubtless  true, 
as  a  general  rule,  that  when  the  wife  of  a 
mortgagor  of  real  estate,  in  which  she  has 
an  inchoate  interest,  is  brought  into  court  by 
•nmmona  in  a  foreclosure  proceedings  and  fails 
to  set  up  any  claim  or  biterest,  she  is  con- 
cluded by  the  decree.  But  this  rule  can  have 
no  application  to  the  facts  in  the  present  ease. 
We  apprehend  that  no  court  would  debar  a  lit- 
igant, who,  by  special  agreement,  suffered  de- 
fault and  judgment  to  be  taken  against  him  in 
consideration  of  some  benefit  inuring  to  him, 
from  showing  that  fact" 

It  Ui  true  that  the  agreement  in  tbat  case 
was  to  suffer  default  in  .the  trial  of  tne  suit, 
-while  in  the  present  case  the  parties  agreed 
to  quiet  the  title  to  the  entire  tract  in  Herbert 
Thompson  under  the  agreement  hereinbefore 
referred  to,  which  it  is  conceded  was  equi- 
table and  fitlr  to  all  the  claimants.  In  the 
case  at  bar  we  understand  that  the  snardlan 
of  Herbert  Thompson  is  willing  to  carry  out 
tbe  agreement,  and  that  his  purpose  to  do.  so 
Is  ai^roved  by  the  county  court,  tbe  national 
attorney  for  tbe  Creek  Indians,  and  by  all  the 
other  interested  parties  except  the  probate 
attorney. 

In  these  circumstances,  paraphrasing  the 
language  used  by  tbe  learned  justice  who  pre- 
pared tbe  opinion  in  Talbott  t.  Barber,  supra, 
we  apprehend  that  no  court  of  equity  would 
debar  these  appellees  from  introducing  in 
evidence  the  equitable  facts  which  show  them 
to  be  entitled  to  tbe  part  of  the  proceeds  de- 
rived from  the  sale  of  this  land,  which  was 
set  apart  to  them  by  tbe  order  of  distribution 
appealed  from. 

For  the  reasons  stated,  the  judgment  of  the 
court  below  should  be  affirmed. 

RAINBT,  O.  J.,  and  PITCHFORD,  JOHN- 
SON, and  McNEILL,  JJ.,  concur. 


(79  ou.  21) 

FRALEY  at  al.  v.  WILKINSON  at  al. 
(No.  9756.) 

(Supreme  C!ourt  of  Oklahoma.    June  29,  1920.) 

(BvUahua  by  the  Covri.) 

I.  Deeds  «=>70(l)— Nonperformanoe  of  prom- 
ise not  fraud  In  absence  of  fraudulent  Intent. 
Mere    nonperformance    of   a   promise,    al- 
though such  promise  it  a  part  of  the  consid- 


eration for  a  deed,  is  not  within  itself  either 
fraud  or  evidence  of  fraud.  There  must  be 
either  a  specific  averment  that  the  contracting 
party  made  the  promise  with  the  secret  inten- 
tion of  not  performing  it,  or  facts  must  be 
pleaded  establishing  such  intent  not  to  perform. 

2.  Deeds  «=>I54  —  "Condition  precedent"  de- 
fined. 

A  "condition  precedent"  is  one  that  mast 
be  performed  before  the  estate  can  vest  or  be 
enlarged. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  BHrst  and  Second  Series,  Condi- 
tion Precedent] 

3.  Deeds  «=»■  55— Operation  of  "condltloB  sub- 
sequent" stated. 

A  "condition  subsequent"  operates  upon  es- 
tates already  created  and  vested,  and  renders 
them  liable  to  be  defeated.  • 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Condi- 
tion Subsequent] 

4.  Deeds  <s=3l45— Clause  oonstrned  as  eove- 
nant  rather  than  condition. 

Courts  are  inclined  to  construe  clauses  in 
deeds  as  covenants  rather  than  as  conditions 
if  tbe  language  employed  is  capable  of  construc- 
tion as  a  covenant,  and  if  it  be  doubtful  wheth- 
er the  clause  is  intended  as  a  condition  or  as  a 
covenant,  the  doubt  will  be  resolved  in  favor 
of  construing  the  clause  as  a  covenant  and  not 
as  a  condition. 

5.  Deeds  €=3 154 — Condition  construed  as  sab- 
sequent  rather  than  preoedent. 

Where  there  is  doubt  as  to  whether  a  con- 
dition is  precedent  or  subsequent,  courts  lean 
to  that  construction  rendering  performance  a 
condition  subsequent 

6.  Deeds  ^=>t55— Absence  of  forfeiture  provi- 
sion Indleatee  there  was  no  condition  subse- 
quent. 

The  absence  of  a  provision  for  forfeiture  or 
reversion  for  failure  to  erect  a  building  on  the 
land  conveyed,  or  perform  some  other  execu- 
tory promise  in  connection  therewith,  tends 
to  refute  an  intention  to  make  the  performance 
a  condition  subsequent 

7.  Deeds  «s3!44(l)— Recital  held  not  to  create 
estate  on  oondltion. 

A  recitation  In  a  deed  that  it  is  made  in 
consideration  of  a  certain  sum  of  money  and 
the  agreement  of  the  grantee  to  do  other  things 
therein  specified,  such  as  construct  a  building 
on  the  land,  etc,  does  not  create  an  estate  on 
condition. 

8.  Deeds  «=>  1 55— Conditions  sabsequent  strfot* 
ly  oonstniad. 

Conditions  subsequent  are  always  construed 
strictly,  and  will  not  work  a  forfeiture  unless 
dearly  expressed  in  unequivocal  terms,  or  nec- 
essarily implied. 

9.  Pleading  ^=372— Prayer  for  Judament  con- 
stitutes no  part  of  statement  of  cause  of  ae- 
tlon. 

The  plaintiff's  prayer  for  a  judgment  is  only 
a  matter  of  form,  and  is  no  part  of  the  state- 
ment of  the' cause  of  action. 
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10.  DIsiiiIm«I  and  «DinBlt  «s»54>-Whare  oause 
of  action  !•  •tated,  action  will  not  be  dismlM- 
•d  becanso  prayer  for  relief  Improper. 

Under  the  Code  of  Civil  Procedure  in  force 
in  this  state,  a  plaintiff  is  required  to  set  forth 
the  facts  constituting  a  cause  of  action,  and  if 
he  states  facts  showing  that  "he  is  entitled  to  a 
remedy,  either  legal  or  equitable,  his  action  will 
not  be  dismissed  because  he  has  misconceiyed 
the  nature  of  his  remedial  rights  and  has  asked 
for  eqnitable  relief  when  he  should  have  asked 
for  a  legal  remedy,  or  asked  tor  Ijbe  wrong  equi* 
table  relief,  or  vice  versa. 

11.  Speelflo  performanoe  «=9l2S(l)  —  Court 
■ay  refuse  speclflc  performanoe  and  award 
damafee. 

In  soita  for  specific  performance,  the  court 
may  refnae  to  decree  specific  performance  of 
tbe  contract,  but  in  lien  thereof  award  plain- 
tiff compenaation  ia  damage*. 

Error  from  District  Court,  Garter  County; 
W.  F.  Freeman,  Judge. 

Suit  by  Charles  E.  Fraley  and  wife 
against  Leslie  I.  WllklmBon  and  another  for 
cancellation  of  a  deed.  The  petition  was  dis- 
missed, and,  Charles  B.  Fraley  having  died, 
the  suit  was  revived  In  the  name  of  William 
S.  Fttiley  as  his  administrator,  and  plaintiffs 
bring  error.  Berersed  and  remanded  on  con- 
dition. 

Geo.  A.  Ahem  and  I.  R.  Mason,  both  of 
Ardmore,  for  plalntlfTs  In  error. 

Ci-uce  &  Potter,  of  Ardmore,  for  defendants 
In  error. 

RAMSEY,  J.  Charles  d.  Fraley  and  wife 
flied  their  petition  In  the  district  court,  al- 
leging that  on  May  Id,  1915,  they  were  the 
owners  and  in  possession  of  a  53-foot  lot  In 
the  city  of  Ardmore,  which  they  sold  to  the 
defendants  In  error  for  $3,646.60,  paid,  and 
the  agreement  to  erect  a  brick  building  on 
the  lot;  that  they  conveyed  said  63-foot 
lot  to  the  defendants  by  deed  duly  execnted, 
acknowledged,  and  delivered;  that  they  al- 
so owned  considerable  other  property  ad- 
Joining  said  lot,  and  were  Interested  In  se- 
corlng  the  erection  of  a  brick  building  on 
the  lot  sold  to  defendants ;  'that  said  proper- 
ty was  all  sol'table  for  building  sites  for  busi- 
ness houses;  that  the  consideration  of 
13,646.60  stated  in  the  deed,  while  paid,  was 
not  all  the  consideration;  that  there  was 
another  and  further  consideration  for  the 
execution  and  delivery  of  said  deed,  to  wit, 
"the  obligation,  promise  and  agreement  on 
the  port  of  defendants  to  Immediately  con- 


tlon  of  the  deed  took  possession  of  the  68- 
foot  lot,  and,  although  demanded  by  plain- 
tiffs to  construct  the  brick  building  as 
agreed,  defendants,  at  first  promising  to  do 
so  in  a  short  while,  failed  to  erect  said 
building;  and  after  postponing  same  from 
time  to  time,  giving  one  excuse  after  another, 
finally  refused  to  erect  the  building,  declar- 
ing they  bad  a  deed  to  the  property  and  that 
It  was  theirs,  and  they  did  not  Intend  to 
carry  out  their  contract  Plaintiffs  tendered 
defendants  the  $3,646.60  cash  consideration, 
and  demanded  a  reconveyance  of  the  lot, 
which  defendants  refused.  PlaintlfCB  offer 
to  return  the  money,  and  pray  for  resdasloa 
and  cancellation  of  the  deed.  The  defend- 
ants' demurrer  to  the  petition  was  sustained, 
and,  as  plaintUFs  stood  on  the  petition,  the 
court  rendered  final  judgment,  dismissing  th9 
same.  Charles  E.  Fraley  died,  and  the  suit 
was  revived  in  the  name  of  his  administrator, 
and  it  is  here  on  petition  In  error. 

[1]  1.  Mere  nonperformance  of  a  promise, 
although  Bucb  promise  Is  a  part  of  the  con- 
sideration for  the  deed,  ia  not  within  itself 
either  fraud  or  evidence  of  ftaud.  Iliere 
must  be  either  a  speclflc  averment  that  the 
contracting  party  made  the  promise  with  the 
secret  intention  of  not  performing  It,  or 
facts  must  be  pleaded  establishing  such  In- 
tent not  to  perform.  Hayes  v.  Burkam,  61  . 
Ind.  ISO;  Patterson  y.  Wright,  64  Wis.  289^ 
25  N.  W.  10;  Fenwlck  y.  Qrlmes,  Fed.  Cas. 
No.  4734 ;  Cemy  y.  Paxton  &  Gallagher  Co., 
78  Neb.  134,  110  N.  W.  882,  10  L.  E.  A.  (N.  S.) 
640;  Miller  y.  Sntliff,  241  HI.  621,  89  N.  B. 
661,  24  L.  B.  A.  (N.  S.)  735;  German  National 
Bank  y.  Princeton  State  Bank,  128  Wis.  60, 
107  N.  W.  464,  6  L.  R.  A.  (N.  S.)  666,  8  Ann. 
Gas.  602;  Blackburn  v.  Morrison.,  20  Okl. 
510,  118  Pac.  402,  Ann.  Cas.  1913A,  623;  Mc- 
Lean y.  Southwestern  Casualty  Ins.  Co.,  61 
Okl.  79,  159  Paa  660. 

[2-{]  2.  The  alleged  agreement  to  erect 
the  building  was  neither  a  condition  preced- 
ent nor  a  condition  subsequent.  A  condition 
subsequent  operates  upon  estates  already 
created  and  vested,  and  renders  them  liable 
to  be  defeated;  while  a  condition  precedent 
Is  one  that  must  be  performed  before  the 
estate  can  vest  or  be  enlarged.  Courts  ara 
inclined  to  construe  clauses  in  deeds  as  cov- 
enants, rather  than  as  conditions,  U  the 
language  employed  is  capable  of  construction 
as  a  covenant  If  it  be  doubtful  whether  the 
clause  Is  Intended  as  a  condition  or  a  cove- 
nant, the  doubt  will  be  resolved  in  favor  of 


struct   and  erect   on   said   block  of  land  a  !  construing  the  clause  as  a  covenant,  and  not 


brick  building,"  and  "that  had  the  defendants 
not  promised  and  agreed  to  build  the  same, 
and  had  the  same  not  been  a  part  of  the 
consideration,  these  plaintiffs  would  not  have 
sold  said  block  of  land  for  the  recited  con- 
sideration therein."  It  is  further  alleged 
that  defendants  immediately  upon  the  execu- 


as  a  condition.  Jones  on  Landlord  and  Ten- 
ant, I  487;  Johnson  v.  Gorley,  62  Tex.  222. 
Of  course,  the  erection  of  the  building  was 
not  a  condition  precedent  The  defendants 
paid  the  cash  consideration,  and  the  deed 
was  delivered,  and  they  went  In  possession. 
Where  there  Is  doubt  as  to  whether  a  condl- 
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tion  is  precedent  or  subsequent,  courts  lean 
to  that  construction  rendering  performance 
a  condition  subsequent.  Rosa  v.  Sanderson, 
162  Pac.  709,  L.  H.  A.  1917C,  879;  Front 
Street  M.  &  O.  R.  R.  Ca  t.  Butler,  60  Cal. 
574;  Tipton  v.  Feitner,  20  N.  Y.  423,  433; 
Antonelle  t.  Kennedy  &  Shaw  Lumber  Co., 
140  Cal.  309,  73  Pac.  966. 

[I-I]  The  absence  of  a  proTlsion  for  for- 
feiture or  reversion  for  failure  to  erect  the 
building  tends  to  refute  an  intention  to  make 
the  erection  of  the  building  a  condition  sub- 
sequent A  recitation  in  a  deed  that  it  is 
made  in  consideration  of  a  certain  sum  of 
money  and  the  agreement  of  the  grantee  to 
do  other  things  therein  specified,  that  is, 
construct  a  building  on  the  land,  does  not 
create  an  estate  upon  condition.  The  lan- 
guage used  must  be  so  clear  as  to  leave  no 
doubt  that  the  grantor  intended  that  an  es- 
tate upon  condition  subsequent  should  be 
created.  Conditions  subsequent  are  always 
construed  strictly,  and  will  not  work  a  for- 
feiture unless  clearly  expressed  In  imeqnlv- 
ocal  terms  or  necessarily  implied.  Hawley 
y.  Kafltz,  148  Cal.  393,  83  Pac.  248,  3  L.  R. 
A.  (N.  S.)  741,  113  Am.  St  Rep.  282;  Board 
of  Education  v.  Brophy  (N.  J.  Ch.)  106  Atl. 
82.  It  is  absolutely  dear  that  the  erection 
of  the  building  was  neither  a  condition 
precedent  nor  a  condition  subsequent  and 
that  the  failure  to  erect  the  building  is  no 
cause  for  rescission  and  cancellation.  See 
Eckhart  v.  Irons.  128  III.  568,  20  N.  B.  687; 
Carroll  County  Academy  v.  Trustees  of  Gal- 
latin Academy,  104  Ky.  621,  47  S.  W.  617; 
Clement  v.  Burtls,  121  N.  Y.  708,  24  N.  H. 
1013;  Hays  v.  St  Paul  Church,  196  111.  633, 
63  N.  E.  1040 ;  Mlnard  v.  Delaware,  L.  &  W. 
R.  Co.  (C,  C.)  139  Fed.  60 ;  Davis  v.  Jeml- 
gan,  71  Ark.  494,  76  S.  W.  554;  Braddy  v. 
Elliott,  146  N.  O.  578,  60  S.  E.  507,  16  L.  R. 
A.  (N.  S.)  1121,  125  Am.  St  Rep.  523;  Soria 
V.  Harrison  County,  96  Miss.  109,  50  South. 
443 ;  German  E.  P.  Congregation  v.  Scbreiber, 
277  Mo.  113.  209  S.  W.  914;  Nowak  v.  Doi»- 
browskl,  267  Hi.  103,  107  N.  E.  807;  Kamp- 
man  v.  Kampman,  98  Ark.  328,  135  S.  W. 
905;  Thompson  v.  Hart,  133  Ga.  540,  66 
S.  E.  271;  Koch  v.  Streuter,  232  111.  694, 
83  N.  E.  1072. 

[t]  3.  The  plaindfTs  misconceived  their  rem- 
edy. The  district  court  no  doubt  sustained 
the  demurrer  upon  the  theory  that  the  plain- 
tiffs were  entitled  to  rescission  or  no  relief, 
and,  not  being  entitled  to  rescission,  no 
relief  could  be  granted  under  the  prayer. 
The  demurrer  admitted  the  facts  alleged,  and, 
if  it  be  true  that  defendants,  as  a  part  of 
the  consideration,  agreed  to  erect  the  build- 
ing as  alleged,  and  then  refused  to  perform 
their  contract,  the  plaintiffs  are  entitled  to 
specdflc  performance  or  damages  in  lieu  there- 
of. The  prayer  for  Judgment  is  only  a  mat- 
ter of  form,  and  is  no  part  of  the  statement 
of  the  cause  of  action.  Smith  v.  Smith,  67 
Kan.  841,  73  Pac.  66;    King  7.  Mllner.  68 


Cola  405,  167  Pac.  958;  Carson  t.  Butt,  4 
Okl.  133,  46  Pac.  596. 

[10]  Under  the  Code  of  Civil  Procedure  in 
force  in  this  state,  a  plaintiff  is  required  to 
set  forth  the  facts  constituting  a  cause  of 
action;  and,  if  be  states  facts  showing  that 
he  is  entitled  to  a  remedy,  either  legal  or 
equitable,  his  action  will  not  be  dismissed 
because  he  has  misconceived  the  nature  of 
his  remedial  right  and  has  asked  for  equita- 
ble relief  wh^  be  should  have  asked  for  a 
legal  remedy.  A  plaintiff  is  simply  required 
to  state  the  facts,  and  although  be  prays 
for  legal  relief  whoi  he  is  entitled  to  equita- 
ble relief  makes  no  difference.  If  he  shows 
facts  omstltuting  a  cause  of  action,  the  er- 
ror should  be  overlooked,  and  that  relief 
granted  whidi  the  facts  alleged  and  proved 
justify.  Pomeroy's  Cbde  Remedies,  §{  11  to 
26,  inclusive;    16  Ency.  PI.  &  Pr.  796. 

[11]  The  plaintiffs  may  reform  their  pe- 
titions so  as  to  ask  for  damages  for  breach 
of  the  contract  to  erect  the  building  or  for 
specific  performance,  and,  if  that  relief  can- 
not be  granted  under  the  doctrine  of  Shu- 
bert  V.  Woodward,  167  Fed.  47,  92  C.  C.  A. 
609,  I^ne  Star  Salt  Co.  v.  T.  S.  L.  By.  Co., 
99  Tex.  434,  00  S.  W.  863,  8  L.  R.  A.  (N.  S.) 
828,  Edelen  v.  Samuels  &  Co.,  126  Ky.  295, 
103  S.  W.  860,  Berliner  Gramophone  Co.  ▼. 
Seaman,  110  Fed.  30,  49  0.  C.  A.  99,  Javierre 
V.  Central  Altagrada,  217  TJ.  S.  502,  30 
Sup.  Ct  508,  64  L.  Ed.  850,  and  Rutland 
Marble  Co.  v.  Ripley,  10  WaU.  339,  19  U. 
E>1.  955,  then  the  plaintiffs  may  have  the 
alternative  reUef  of  damages  for  the  breach 
of  the  contract  BaU  v.  Wblte,  50  Okl.  429, 
150  Pac.  901 ;  20  Ency.  PI.  4  Pr.  482. 

The  petition  does  not  disclose  whether 
the  alleged  agreement  to  erect  the  building 
is  evidenced  by  a  separate  writing  or  by 
parol  testimony.  Where  a  pleading  fails  to 
allege  the  character  of  the  evidence,  whether 
written  or  parol,  to  establish  a  contract,  and 
the  law  requires  the  contract  to  be  in  writ- 
ing, the  presumption  is  that  the  contract 
was  in  writing.  Whether  parol  evidence  is 
competent  to  prove  a  contractual  considera- 
tion in  addition  to  a  money  consideration 
is  a  question  on  which  we  express  no  opin- 
ion, but  see  Tayiah  v.  Bunnell,  186  Pac.  240; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Pfeuffer,  56 
Tex.  66;  Houston  &  T.  C.  B.  Co.  v.  Mc- 
Kinney,  55  Tex.  176;  Thompson  v.  Thompson, 
9  Ind.  323,  68  Am.  Dec.  638;  Hhlvorsen  v. 
Halvorsen,  120  Wis.  52,  97  N.  W.  494 ;  Chea- 
son  V.  Pettljohn,  28  N.  C.  121 ;  4  Ency.  Ev. 
204. 

Upon  the  court  sustaining  the  demurrer, 
plaintiffs  could  have  amended  their  petition 
to  conform  to  the  suggestions  herein  made. 
Having  failed  to  do  so,  the  reversal  of  this 
case  with  leave  to  amend  in  the  trial  court 
is  a  matter  of  grace  and  not  of  right  Sec- 
tion 5261,  R.  L.  1910,  directs  a  Judgment  in 
favor  of  plaintiffs  in  error  for  the  recovery 
of  their  cost  including  cost  of  the  tranacript 
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of  the  proceedings  or  case-made  filed  vith 
the  petition  In  error,  unless  the  case  Is 
reversed  In  part  and  affirmed  In  part.  It 
wonld  not  be  Jnst  for  the  plalntUTs  In  error 
in  this  case  to  recover  their  cost  on  appeal. 
It  Is  therefore  ordered  that  the  Judgment  of 
the  district  coort  be,  and  the  same  Is  here- 
by, reversed,  and  the  case  remanded  to  the 
district  court  of  Carter  county,  with  dlreo 
tlons  to  i>ennit  plaintiffs  to  recast  their 
pleadings  as  herein  suggested,  this  order  of 
reversal  being  conditioned,  however,  up<m 
plaintiffs  In  error  wltliln  15  days  from  this 
date  filing  with  the  derk  of  this  court  a 
written  statement,  confessing  Judgment  for 
all  the  cost  of  this  appeal.  Unless  sndi  con- 
fession of  Judgment  Is  filed  within  16  days 
from  this  date,  the  Judgment  of  the  trial 
court  will  be  affirmed. 

HARRISON,  V.  C.  J.,  and  PITCHFORD, 
JOHNSON,  and  McNEILL,  JJ.,  concur. 


(79  Okl.  tS) 

RAILWAY  MAIL  ASS'N  V.  EDMONDS. 
(No.  8833.) 

(Sopreme  Court  of  Oklahoma.     Jnly  6,  1920.) 

(BvHabiu  by  the  Court.) 

1.  Appeal  and  error  «=>230— Suffloleney  of  evl- 
denoo  mast  be  raised  by  demurrer  or  roqHeat 
for  Instnotad  verdlot. 

Where  a  party  anbmiti  his  case  to  the 
Jury,  without  demurring  to  the  evldenoe  or  ask- 
ing an  instructed  verdict,  or  otherwise  legally 
attacking  its  sufficiency,  the  question  whether 
there  is  any  evidence  reasonably  tWHJing  to 
support  the  verdict  is  not  presented  for  review 
by  Ilia  motion  for  a  new  trial. 

2.  Appeal  and  error  «=>t002— Venllot  oa  ooa- 
meting  evidence  not  disturbed. 

Where  a  verdict  is  rendered  upon  conffict- 
ing  evidence,  and  there  is  evidence  reasonably 
tending  to  support  the  verdict,  tills  court  will 
not  disturb  the  verdict  on  appeal. 

Appeal  from  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 

Action  by  Charles  H.  Edmonds  against 
the  Railway  Mail  Association,  a  corporation. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Warren  E.  Snyder,  of  Oklahoma  City,  for 
plaintiff  in  error. 

R.  M.  Campbell,  of  Chicago,  111.,  and  Ever- 
est, Vaught  &  Brewer,  of  Oklahoma  City,  for 
defendant  in  error. 

McNEIIJJ,  J.  Hiis  action  was  com- 
menced tn  the  district  court  of  Oklahoma 
county  by  Charles  H.  Edmonds  against  the 
Railway  Mail  Association,  a  corporation,  to 
recover  upon  an  Insurance  policy  for  the  loss 
of  an  eye  in  the  sum  of  |1,000,  the  amount 
provided  in  the  policy.    The  petition  alleged 


that  plaintiff  received  an  Injury  on  the  11th 
day  of  May,  1915,  which  resulted  in  the  loss 
of  his  left  eye  and  within  120  days  after 
the  accident.  It  was  further  alleged  in 
the  petition  that  the  plaintiff  at  the  time  of 
the  Injury  was  engaged  as  a  postal  clerk 
on  car  No.  S26,  Missouri,  Kansas  &  Texas 
Railway  Company,  and  while  so  engaged, 
owing  to  the  defective  condition  of  the  guard 
wire  in  said  car,  the  plaintiff,  while  endeav- 
oring to  shut  the  door,  slipped  and  fell, 
striking  his  left  eye  upon  said  wire,  making 
an  abrasion  upon  the  ball  of  the  eye,  which 
became  diseased,  and  thereafter  the  eye  had 
to  be  removed. 

The  answer  Sled  was  a  denial  fhat  plain- 
tiff was  the  real  party  in  interest,  claiming 
the  policy  had  be«i  assigned,  admitted  is- 
suance of  the  policy,  but  denied  that  the 
plaintiff  was  injured  by  an  accident,  but  al- 
leged the  eye  was  removed  by  reason  of  a 
self-inflicted  Injury  by  the  plaintiff  himself, 
for  the  purpose  of  recovering  on  the  policy; 
denied  that  any  proof  of  loss  was  made;  an- 
swered especially  that  the  policy  provided 
the  defendant  should  have  the  right  to  treat 
and  examine  .the  injury,  and  that  plaintiff 
had  refused  to  permit  the  defendant  to  treat 
or  examine  the  injury  or  to  have  any  one 
present  when  the  eye  was  being  Inspected 
or  the  operation  at  the  time  of  the  removal 
of  the  eye.  To  this  answer  the  plaintiff  filed 
a  reply  which  was  a  general  denial.  With 
the  Issues  thus  Joined,  upon  the  trial  of  the 
case  to  the  Jury,  a  verdict  was  returned  in 
favor  of  the  plaintiff,  and  from  a  Judgment 
thereon  the  defoidant  has  appealed  to  this 
court. 

For  reversal  of  the  case  the  plaintiff  in 
error  has  presented  seven  assignments  of  er- 
ror. The  third,  fourth,  fifth,  and  sixth  as- 
signments of  error  go  to  the  sufficiency  of 
the  evidence  to  support  the  verdict.  These 
assignments  are  not  well  taken,  for  the  rea- 
son the  sufficiency  of  the  evidence  was  not ' 
raised  in  the  lower  court  by  demurrer  to  the 
evidence,  nor  by  motion  to  direct  a  verdict. 

[1]  This  court,  in  the  case  of  Norman  v. 
Lambert,  167  Paa  218,  states  as  follows : 

"Where  the  plaintiff  sobmits  his  case  to  the 
jury,  without  demurring  to  the  evidence  or  ask- 
ing an  instructed  verdict,  or  otherwise  legal- 
ly attaching  its  sufficiency,  the  gneBtion  wheth- 
er there  is  any  evidence  reasonably  tending  to 
support  the  defense  is  not  presented  for  re- 
view by  plaintiff's  motion  for  a  new  trial." 

This  same  rule  was  announced  In  the  fbl- 
lowlng  cases:  Muskogee  Electric  Traction 
Co.  V.  Reed,  86  Okl.  834,  130  Pac.  157;  Bank 
of  Cherokee  v.  Sneary,  46  Okl.  186,  148  Pac. 
157;  Reed  v.  Scott.  50  Okl.  757,  151  Pac. 
484 ;  Oaks  v.  Samples,  57  Okl.  660,  157  Pac. 
739;  Rutledge  v.  Jarvls  et  al.,  60  Okl.  66, 
168  Pac.  686. 

Tbe  seventh  assignment  of  error  Is  that  the 
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verdict  of  the  Jury  wag  given  tmder  bias, 
prejudice,  and  passion.  This  assignment  of 
error  Is  not  briefed  separately  nor  Is  the  as- 
signment argued  In  the  brief  unless  it  can  be 
said  that  the  verdict  could  not  have  been  ren- 
dered upon  the  evidence  given  unless  the 
jury  was  biased  and  prejudiced,  but  in  this 
we  cannot  agree.  The  evidence  was  con- 
flicting, and  the  jury  was  properly  instmct- 
ed,  and  returned  a  verdict  for  plaintiff  upon 
said  conflicting  evidence. 

[2]  The  second  assignment  is  errors  of  law 
occurring  at  the  trial  which  were  duly  ex- 
cepted to.  This  assignment  is  not  sepa- 
rately briefed,  nor  does  plaintiff  in  error 
set  out  what  particular  errors  are  intended 
to  be  covered  by  this  assignment.  If  It 
raises  the  question  of  whether  the  plaintiff 
was  the  real  party  In  Interest,  upon  the 
theory  that  the  plaintiff  has  assigned  the  in- 
surance policy,  or  the  question  of  whether 
the  plaintiff  had  denied  the  defendant  com- 
pany the  right' to  examine  or  treat  the  eye, 
and  refused  to  permit  them  to  have  some 
one  presott  at  the  time  of  the  operation 
when  the  eye  was  removed,  then  it  is  not  well 
taken,  for  these  were  questions  of  fact  upon 
which  the  evidence  was  conflicting,  and  up- 
on which  the  parties  themselves  disagreed, 
and  the  court  upon  proper  instructions  sub- 
mitted these  questions  to  the  jury,  and,  the 
sufficiency  of  the  evidence  not  being  present- 
■ed  tay  demurrer  or  motion  to  direct  the  ver- 
dict, the  finding  of  the  Jury  Is  conclusive 
upon  this  point 

The  first  assignment  of  error  is  that  the 
court  erred  in  overruling  the  motion  for  new 
trial.  Being  unable  to  sustain  any  of  the 
other  assignments  of  error,  it  necessarily  fol- 
lows that  this  assignment  is  not  well  taken. 
It  Is  sufficient  to  say  that  the  case  was  sub- 
mitted to  the  jury  upon  conflicting  evidence, 
and  neither  side  saved  any  exceptions  to 
the  instructions  given  by  the  court,  nor  re- 
quested any  instructions,  and  upon  the  con- 
flicting evidence  the  jury  returned  Its  verdict 
in  favor  of  the  plaintiff,  and  the  same  will 
not  be  disturbed  on  appeal. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  of  the  trial  court  is  affirmed. 

RAINEY,  0.  X,  and  HARRISON,  KANE, 
PITOBFORD,  and  JOHNSON,  JJ„  concur. 


(79  Okl.  70) 

NEW  et  al.  V.  MCMILLAN  et  al.    (No.  10071.) 

(Supreme  (3onrt  of  Oklahoma.    May  26,  1920. 
Rehearing  Denied  July  20,  1920.) 

(Syttaiu*  bv  the  Court.) 

I.  Sufloleacy  of  Instructions. 

Instructions  examined,  and  found  to  contain 
no  Bubstantial  error,  either  in  the  inBtractionB 


eiven  nor  in  the  refusal  of  instractlons  offered 
b;  plaintiffs  in  error. 

2.  Matter  and  servant  «=s>277,  278(17)— Evl- 
denoe  held  to  show  that  deceased  was  In  em- 
ployment of  defendant,  and  that  death  was 
eansed  by  defendant's  negligenee. 

(a)  The  record  of  testimony  examined,  and 
found  to  be  infficient  to  snatain  the  finding  of 
the  jury  that  deceased  at  the  time  of  his  death 
was  in  the  employ  of  the  railroad  company. 

(b)  That  it  is  sufficient  to  warrant  the  find- 
ing that  the  deceased  came  to  his  death  through 
the  negligence  of  the  railroad  company. 

(c)  Under  all  the  evidence,  it  is  sufficient  to 
sustain  the  verdict  as  modified. 

3.  Master  and  servant  «x»284(2) — RelatioB  of 
parties  held  a  question  of  fact. 

Whether  or  not  the  relation  of  master  and 
servant  exists  in  a  given  case  is  a  question 
of  fact  or  of  mixed  law  and  fact,  and  is  to 
be  proved  as  any  other  like  question. 

4.  Master  and  servant  «=s>3(l)— Essentlala  of 
oontract  of  employment,  stated. 

The  relation  of  master  and  servant  arises 
only  out  of  contract,  to  constitute  snch  con- 
tract there  must  be  mutual  nnderstanding,  a 
mutual  agreement  between  and  a  mntnal  meet- 
ing of  the  minds  of  the  partieo. 

5.  Master  and  servant  «=>88(7)— Test  is  to 
termination  of  employment  stated. 

Where  it  is  agreed  that  the  relation  of  mas- 
ter and  servant  had  existed  up  to  a  given 
time  but  an  issue  as  to  whether  such  relation 
ceased  at  such  time  and  was  transferred  to  a 
third  person,  a  reasonable  test  In  such  case 
is  whether  or  not  the  servant  by  mntual  agree- 
ment terminated  his  employment,  ceased  to  be 
imder  the  control  and  orders  of  the  former 
master,  renoDnced  obedience  to  snch  master, 
and  knowingly  and  willint^y  subjected  himself 
to  the  orders  of  another  under  a  new  agree- 
ment with  a  new  master. 

6.  Master  end  servant  «=»88(l)— When  serv 
ant  assisting  third  person  remains  eervuit 
of  oriolnal  employer,  stated. 

Where  a  servant  is  under  the  control  and 
snbject  to  the  orders  of  the  master  and  under 
his  employ  owes  obedience  to  such  master 
and  is  ordered  by  such  master  to  assist  a  third 
person  to  do  a  piece  of  work,  and  while  so 
doing  he  remains  under  the  control  and  snb- 
ject to  the  orders  of  his  master,  be  does  not 
in  snch  case  become  the  servant  of  such  third 
person,  but  remains  the  servant  of  his  master. 

7.  Master  and  servant  «=>96 (2)— Master  loan- 
ing servant  to  third  person  held  liable  for 
death  from  failure  to  warn. 

Where  a  master  orders  his  servant  to  as- 
Att  a  third  person  in  doing  a  hazardous  piece 
of  work  withont  warning  him  of  the  dangers 
thereof,  the  servant  being  unacquainted  with 
the  dangers  of  such  work,  and  being  under  the 
control  and  subject  to  recall  from  same  while 
engaged  in  such  work,  and  while  so  engaged  he 
loses  his  life  through  negligence  in  the  opera- 
tion of  machinery,  the  maater  is  liable  in  dam- 
ages for  such  injury. 
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8.  Master  u4  Mrvurt  «=3lOt,  103(1,  8),  ISO 
(I),  168(0— DatiM  of  mastor  to  tafeguard 
Mrvauit,  stated. 

It  ia  the  daty  of  the  master  to  ezereiae  rea- 
lonable  care  in  proridiiig  for  hia  aerrants  a 
safe  place  in  which  to  work,  reaaonably  safe 
tools  and  appliances  with  which  to  work,  rea- 
sonably careful,  prudent  and  competent  fellow 
servants  with  whom  to  work,  and  to  warn  them 
of  dangers  inddent  to  a  new  piece  of  work, 
with  which  they  are  nnacqaaiated,  and,  where 
a  failure  to  discharge  any  one  of  sach  duties 
constitutes  the  proximate  cause  of  an  injury, 
the  master  will  be  held  liable  for  damagea. 

9.  Death  «=305(l)— Qamages  ara  reasonable 
oompeasatlon  fer  peeaalary  loss. 

In  an  action  by  a  widow  and  minor  children 
for  the  death  of  the  husband  and  father  caused 
by  the  wrongful  act  of  another,  the  law  doea 
not  undertake  to  condone  for  the  loss  of  the 
husband  and  father,  but  merely  provides  for 
such  damagea  as  will  reasonably  compensate 
the  family  for  the  pecuniary  loss  sustained. 

10.  Appeal  aid  errer  «3>l  1 40(1)— Death  «=> 
99(4)— Exeeselve  verdlet  will  be  redeoed; 
$2i;r80  held  exeeaslve  awl  redeeed  to  $i4,. 
520l 

Where  a  verdict  for  damagea  ia  so  far 
beyond  the  compensation  contemplated  and  pro- 
vided for  by  law  aa  to  plainly  indicate  that  the 
jury  was  actuated  by  bias,  prejudice,  or  pas- 
sion, the  verdict  will  be  reduced  for  excessive- 
nesa. 

Error  from  District  Court,  Pontotoc  Coun- 
ty; J.  W.  Bolen,  Judge. 

Action  by  Effie  Mdnilan,  administratrix 
of  tbe  estate  of  Ben  J.  McMillan,  deceased, 
and  others,  against  Alexander  New  and  an- 
other,  receivera  f  or  the  Mlssonrl,  Oklaboma  & 
Oulf  Railway  Cyompany,  a  corporation,  to  re- 
cover for  wroogfnl  deatb.  Jadgmemt  for 
plaintiffs,  and  defendants  bring  error.  Modi- 
fled  and  affirmed. 

Arthur  Miller,  of  Kansas  City,  Mo.,  and 
Jones  &  Foster,  of  Mnskogee,  for  plaintiffs  in 
error. 

S.  P.  Jones,  of  Marshall,  Tex.,  and  El  N. 
Jones,  of  Ada,  for  defendants  in  error. 

HARRISON,  J.  This  suit  was  begun  by 
Effle  McMillan,  as  administratrix  of  tbe  es- 
tate of  her  deceased  husband,  Ben  McMUlan, 
and  for  herself  and  five  minor  dilldren  ask- 
ing Judgment  against  the  Missouri,  Oklahoma 
ft  Oulf  Railway  Cmnpany  and  its  receivers 
for  BegUgemtly  causing  the  death  of  her  hus- 
band, while  engaged  in  unfastening  an  eleva- 
tor bucket  at  the  top  of  a  coal  dinte. 

The  cause  was  tried  upon  the  Issues: 
First,  whether  the  deceased,  if  f  oiud  to  be  in 
tlie  employment  of  defendants,  came  to  his 
death  by  his  own  contributory  negligence, 
Second,  whether  he  was  In  the  employ  of  de- 
fendants or  that  of  Arnold  ft  Co.,  ind^end- 
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ent  contractors,  who  are  constructing 
coal  chute  for  the  raUroad  company. 

The  verdict  of  the  Jury  was  In  favor  of 
plaintiffs,  against  the  railroad  company,  for 
the  sum  of  $21,780.  From  the  judgment  upon 
such  verdict,  the  railroad  company  appealed. 

The  assignment  of  errors  contains  15  nepa- 
rate  grounds  for  reversal.  These  may  all  be 
embodied  in  and  disposed  of  under  the  fid- 
lowing  heads,  to  wit:  , 

(1)  Whether  tbe  court  erred  in  instructing 
the  Jury. 

(2)  Whether  the  evidence  supported  tlie 
verdict  of  the  jury. 

(3)  Whether  the  court  erred  by  entering  a 
Judgment  not  in  accord,  with  the  verdict 

(4)  Whether  the  verdict  was  ercesslva 

[1  ]  On  the  first  question  we  have  examined 
the  court's  instructions,  as  well  as  those  of- 
fered by  the  defendants  and  rejected  by  the 
court,  and  are  of  tbe  opinion  that  the  court's 
instructions  upon  tbe  theory  upon  which  the 
cause  was  tried  was  a  fair  and  substantially 
correct  statement  of  the  law  applicable  to  tbe 
facts  in  the  case. 

The  cause  was  tried  upon  the  theory,  tliat 
the  railroad  company  was  engaged  in  inter- 
state commerce,  and  that,  if  tbe  deceased  wa» 
in  the  employ  of  the  railroad  company  and 
came  to  his  deatb  by  tbe  negligence  of  the 
railroad  company,  the  damages,  if  any, 
should  be  awarded  under  the  federal  Uabil- 
ity  Act  (U.  S.  Comp.  St.  H  8657-S666). 

As  to  whether  the  work  In  which  the  de- 
ceased was  engaged  did  In  fact  constitute  in- 
terstate commerce,  thereby  bringing  him 
within  the  federal  Liability  Act,  we  are  not 
called  upon  to  decide,  as  that  question  is  not 
made  an  Issue  here,  nor  was  it  made  an  is- 
sue in  nor  decided  by  the  trial  court 

Tbe  cause  seems  to  have  been  tried,  by  mu- 
tual consent,  upon  tbe  theory  that  if  the  rail- 
road company  was  liable  at  all  it  was  liable 
as  an  interstate  carrier.     . 

The  court  Instructed  the  jury  as  to  the  law 
applicable  in  such  case,  and  we  find  no  sub- 
stantial error  In  tbe  Instructions  given,  nor 
in  the  refusal  of  the  Instructions  offered  bj 
the  railroad  company. 

[2]  As  to  tbe  sufficiency  of  the  evidence^ 
three  questions  are  to  be  determined: 

,  (1)  Whether  tbe  evidence  was  sufficient  to 
warrant  tbe  jury  in  finding  that  tbe  deceas- 
ed was  in  the  employ  of  the  railroad  com- 
pany and  not  In  that  of  the  lndei)endent  con- 
tractor. 

(2)  Whether  there  was  sufficient  evidence 
to  warrant  the  finding  that  deceased  came  to 
his  deatb  by  tbe  negligence  of  the  railroad 
CMupany,  or  whether  by  his  own  c(mtributory 
negligence. 

(3)  Whether  under  all  tbe  evidence  it  is 
sufficient  to  sustain  tbe  verdict  as  modified. 

On  each  of  these  questions  the  testimony 
was  in  direct  conflict 
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It  Is  undlsimted,  however,  tbat  deceased 
was  In  the  employment  of  the  railroad  com- 
pany, and  under  Its  direction  and  control,  up 
to  the  very  minute  that  he  began  work  on 
the  coal  chute. 

M.  P.  Nash,  the  ronndhouse  foreman,  de- 
nied tbat  he  had  ordered  or  directed  the  de- 
ceased to  go  up  on  the  coal  chute,  though  he 
admitted  that  deceased  was  under  his  orders 
and  control  In  and  around  the  roundhouse 
and  that  he  would  have  been  discharged  for 
any  disobedience  of  his  orders.  He  testified 
that  Mr.  Korten,  the  nan  who  had  had 
charge  of  the  construction  of  the  coal  chute 
for  the  construction  company,  called  to  him 
(Nash)  and  asked  him  to  send  up  a  man  to 
help  dislodge- the  bucket  at  the  top  of  the 
coal  chute;  that  he  told  Joe  McMillan,  a 
brother  of  deceased,  to  go  up  on  the  coal 
chute  and  help  Joe  Korten,  the  Arnold  man, 
and  repeated  that  be  told  Joe  McMillan  to 
help  Joe  Korten  with  the  bucket,  but  did  not 
tell  Ben  McMillan,  the  deceased,  to  go. 

Joe  Korten  testified  that  the  deceased  went 
up  on  the  coal  chute  of  his  own  accord, 
though  he  admitted  that  he  asked  Nash  to 
said  up  a  man  to  help  him,  and  testified  that 
Joe  McMillan  was  the  man  who  came  In  obe- 
dience to  Nash's  orders,  but  Joe  McMillan 
testified  that  Mr.  Nash  told  him  to  go  up  and 
help  Bm,  the  deceased,  with  the  bucket,  and 
Ed  Davis  testified  that  he  heard  Mr.  Nash 
tell  Ben  to  go  up.  Here  w«s  a  direct  con- 
flict In  testimony;  Nash  and  Korten  testify- 
ing that  Nash  did  not  order  the  deceased  to 
go  up,  and  Joe  McMillan  and  Ed  Davis  tes- 
tifying that  Nash  did  order  deceased  to 
go  up. 

The  jury  was  the  exclusive  Judge  of  the 
credibility  of  these  witnesses,  and  gave  cred- 
ence to  the  testimony  of  Joe  McMillan  and 
Ed  Davis,  and  under  the  law,  the  Jurors  be- 
ing the  exclusive  judges  of  the  credibility  of 
the  witnesses  and  the  wei^t  to  be  givm 
their  testimony,  this  court  cannot  say  tbat 
they  erred.  And  If  Joe  McMillan  and  Bd 
Davis  .told  the  tmth,  then  Ben  McMillan, 
the  deceased,  was  ordered  by  Naah  to  go  up 
on  the  chute  and  help  Korten.  This  t>eing 
true,  be  went  up  there  in  obedience  to  the 
command  and  orders  of  the  railroad  com- 
pany, through  Its  ronndhouse  foreman,  and 
In  fulfillment  of  his  obligations  under  his  em- 
ployment, to  obey  the  orders  of  such  fore- 
man ;  therefore  he  was  in  the  employment  of 
the  railroad  company,  notwithstanding  the 
fact  that  the  coal  chute  had  been  constructed 
under  an  ind^)endmt  contract.  The  con- 
struction company  nor  Joe  Korten,  the  rep- 
resentative of  such  company,  had  no  author- 
ity to  command  Ben  McMillan  nor  Joe  Mc- 
Millan, nor  did  either  presume  to  exercise 
such  authority.  It  had  completed  its  inde- 
pendent contract,  and  its  men  had  quit  work 
some  time  before,  and  Joe  Korten  bad  been 
recalled  by  the  railroad  company  to  repair  a 


defect  in  the  working  qf  the  teal  bucket  in 
which  the  coal  was  carried  up  through  an 
open  steel  frame  elevator  and  dumped  into 
the  coal  chute.  Under  his  testimony,  and 
also  the  testimony  of  Mr.  Nash,  the  round- 
house foreman,  Korten  did  not  assume  to  di- 
rect the  rouudhouse  employes  to  help  him, 
but  recognizing  Nash's  authority  to  do  so, 
called  upon  Nash  to  send  help,  and  Nash  said 
he  sent  the  help  in  response  to  Korten's  re- 
quest for  it  Nash  also  testified  tliat  he  re- 
quired strict  obedience  to  his  orders  and 
would  fire  an  employe  who  refused  to  obey. 

The  circumstances  were  that  a  concrete 
coalhouse  had  been  constructed  upon,  trestles 
high  enough  above  the  ground  that  cars  oould 
pass  under  the  coalhouse  and  load  with  coal. 
On  the  south  side  of  the  coalhouse  the  Arnold 
Construction  Company  had  constructed  a 
steel  shaft  or  tower,  operated  by  electricity, 
by  means  of  which  coal  was  elevated  from 
the  coal  pit  on  the  ground  to  the  top  of  the 
coal  chute  which  ran  at  an  angle  of  45  de- 
grees from  the  elevator  shaft,  down  into  the 
top  of  the  coalhouse.  The  elevator  shaft  ex- 
tended high  enough  above  the  top  of  the 
coalhouse  that,  when  the  coal  bucket  dump- 
ed, the  coal  was  discharged  in  the  top  of  the 
chute,  extending  from  the  elevator  shaft  into 
the  top  of  the  coal  house.  The  defect  requir- 
ing repair  was  that  the  bucket  did  not  dump 
and  return  automatically  as  it  was  intended 
to  do.  but  when  it  reached  the  top  of  the 
shaft  it  would  bang  and  would  not  come 
down  again.  This  shaft  together  with  the 
machinery  and  appliances  necessary  for  Its 
operation,  had  been  completed  and  turned 
over  to  the  railroad  company,  and  Mr.  Kor- 
ten and  his  employes  had  left;  he  having 
gone  to  bis  home  in  Denlson,  Tex. 

There  was  an  effort  on  the  part  of  Mr. 
Korten  to  show  that  tills  elevator  had  been 
operated  without  authority,  and  to  saddle 
such  operation  upon  Ben  McMillan,  the  de- 
ceased. There  was  also  some  disposition  on 
the  part  of  the  railroad  company  to  deny 
that  It  had  operated  the  elevator;  but,  what- 
ever their  contentions  in  that  regard  may 
have  been,  the  facts  were  that  the  levator 
had  been  completed  and  turned  over  to  the 
railroad  company  and  coal  had  been  elevated 
up  through  the  shaft  and  dumped  into  the 
coal  chute  extending  from  the  shaft  into  the 
top  of  the  coalhouse,  and,  in  thus  operating 
the  machinery  of  the  elevator,  the  bucket, 
which  held  about  a  ton  and  a  quarter  of 
coal,  had  dumped  the  coal  Into  the  chute,  but 
bad  turned  upside  down  and  became  fasten- 
ed and  failed  to  return  to  the  bottom. 

Now  the  Jury  was  at  liberty  to  conclude 
that  the  railroad  company  had  been  operat- 
ing the  elevator,  else  the  bucket  would  not 
have  been  hung  at  the  top,  and  the  railroad 
company  would  not  have  known  tbat  it  did 
not  work  with  the  automatic  perfection  It 
was  intended  to  work  and  therefore  at  llber- 
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ty  to  disregard  tbe  testimony  of  Korten, 
which  tended  to  show  that  Ben  McMillan 
had  been  operating  It,  without  authority,  aa 
well  as  the  testimony  of  Nash  that  it  had 
not  been  operated  at  all. 

The  testimony  was  that  Ben  McMillan  was 
without  education,  had  nothing  to  do  with 
the  operation  of  the  machinery,  but  was  an 
ordinary  manual  laborer,  who  under  the  di- 
rection of  his  foreman,  Mr.  Nash,  worked  In 
and  around  tbe  fire  pit,  and  there  was  no 
testim<my  that  he  ever  attempted  to  oper- 
ate any  of  the  machinery  or  to  assist  in  the 
operation  of  same.  H^icethe  finding  ot  the 
Jury  that  the  deceased  n^'ut  to  this  work  In 
obedience  to  the  commands  of  his  foreman 
was  supported  by  the  positive  testimony  of 
two  witnesses,  whose  testimony,  if  true,  was 
sufficient  to  sustain  such  finding,  and  the 
jury  was  at  liberty  and  it  was  their  acdu- 
slve  province  to  decide  whether  or  not  these 
two  witnesses,  Joe  McMillan  and  Bd  Davis, 
told  the  truth. 

Likewise  the  finding  that  deceased  at  the 
time  of  his  death  was  in  the  employ  and 
working  under  tbe  orders  and  directions  of 
bis  foreman  was  sustained  by  the  evidence 
and  is  supported  by  the  law. 

This  was  only  a  IQ  or  15  minute  job.  Kor- 
ten had  no  anthorl^  to  command  Joe  and 
Ben  McMillan  to  do  anything  and  plainly 
recognized  such  fact  Nor  would  Joe  and 
Ben  McMillan  have  been  under  any  obliga- 
tions to  obey  Korten's  orders.  They  could 
not  haTe  done  so  without  disobedience  to 
Nash.  Nor  could  Nash  terminate  their  obe- 
dience to  him  and  transfer  same  to  Korten 
exc^t  by  a  full  agreement  and  understanding 
on  their  part  and  consent  on  their  part 
to  terminate  obedience  to  Nash  and  acknowl- 
edge obedience  to  Korten.  Such  a  condition 
is  not  apparent  from  the  record. 

[3, 4]  For,  If  the  testimony  of  Joe  McMillan 
and  Bd  Davis  was  true,  then  Ben  McMillan 
went  to  this  work  in  obedience  to  the  com- 
mands of  the  railroad  company,  speaking 
through  its  foreman,  Mr.  Nash,  and  the  re- 
iation  of  master  and  servant  between  the 
railroad  company  and  the  deceased  had  not 
terminated. 

"Whether  or  not  the  relation  of  matter  and 
■errant  existed  in  the  given  case  is  a  ques- 
tion of  fact  or  of  mixed  law  and  fact  and  is 
to  be  proved  as  any  other  like  question."  26 
Cyc»n. 

"The  relation  of  master  and  servant  arises' 
only  out  of  contract"    26  Cyc.  968. 

To  constitute  such  contract  there  muat  be 
a  matoal  understanding,  a  mutual  agreement 
between  and  mutual  meeting  of  the  minds  of 
the  parties. 

"like  every  other  contract  the  relation  of 
master  and  servant  is  a  product  of  tbe  meet- 
ing of  minds,  there  must  be  an  offer  on  the 
part  of  one  and  an  acceptance  on  the  part  of 
the  other,  no  person  can  be  subjected  against 


his  will  to  the  full  measure  of  an  obligatioil 
that  the  law  has  attached  to  a  contract  of  serv- 
ice." 18  R.  O.  n.  p.  493,  f  3,  citing  W.  U. 
T.  Co.  V.  Northcutt,  158  Ala.  539,  48  South. 
553,  132  Am.  St  Rep.  38;  Maciay  v.  Harvey, 
90  lU.  525,  32  Am.  Rep.  35;  Fitzpatrick  Gin- 
ning  Co.  v.  McLaney,  153  Ala.  586,  44  South. 
1023,  127  Am.  St.  Bep.  71;  Atlantic  B.  Co. 
V.  West,  121  Ga.  641,  49  S.  B.  711,  67  L. 
B.  A.  701,  104  Am.  St  Rep.  179. 

To  the  same  effect  is  the  text  in  Lebatf s 
Master  ft  Servant,  vol.  1  (2d  Ed.),  beginning 
on  page  98. 

[S-7]  In  cases  like  the  one  at  bar,  where 
it  is  agreed  that  the  relation  of  master  and 
servant  had  existed  but  where  there  is  an 
issue,  aa  to  whether  such  relation  had  ceas- 
ed and  been  transferred  to  a  third  person,  a 
reasonable  test  and  it  seems  to  us  the  real 
test,  in  such  case,  is  whether  or  not  the  serv- 
ant by  mutual  agreement  terminated  his  em- 
ployment, ceased  to  be  under  the  control  and 
subject  to  the  orders  of  the  former  master, 
renounced  further  obedience  to  such  master, 
and  knowingly  and  willingly  subjected  him- 
self to  the  orders  of  another,  under  a  new 
contract  with  a  new  master.  Likewise,  tbe 
test  as  to  a  third  person's  liability  for  in- 
juries caused  by  the  acts  ot  such  servant 
depends  upon  whether  the  master  has  re- 
linquished all  control  over  the  servant  or 
still  retains  a  general  contract  ov«*  him,  and, 
where  only  partial  contract  Is  exercised  by 
such  third  person,  he  cannot  be  held  liable 
for  the  acts  of  such  servant  See  26  Cyc. 
1522, 1623. 

There  was  no  evidence  to  the  jury  that 
Nash's  authority  over  Joe  McMillan^  the 
surviving  brother,  ever  ceased,  or  was  in  any 
wise  or  for  any  period  of  time  relinquished, 
further  than  as  to  the  mere  details  as  to  how 
to  do  the  work,  which  the  master,  Nash,  had 
ordered  him  to  do.  Joe  McMiUan  was  order- 
ed by  Nash  to  go  help  Korten  on  the  tower, 
Korten  exercised  no  further  control  over  Iilm 
than  merely  to  tell  him  how  to  do  the  work, 
and,  after  the  work  was  done,  Joe  McMillan 
continued  in  obedience  to  and  subject  to  the 
orders  and  control  of  Mr.  Nash.  It  was  nev- 
er intimated  to  him  by  Nash  that  the  re- 
lation between  them  ceased  or  terminated 
and  that  he  would  thereafter  be  subject  to 
tbe  orders  of  Korten  under  a  new  contract 
with  Korten,  nor  is  there  any  intimation  that 
Korten  and  Joe  McMillan  entered  into  any 
agreement  out  of  which  tbe  relation  of  master 
and  servant  could  arise.  It  was  merely  the 
granting  of  a  favor  to  Korten  in  tbe  grant- 
ing of  which  both  Korten  and  the  railway 
company  were  to  be  benefited. 

Now,  If  Joe  McMillan  and  Ed  Davis  tol4 
the  truth,  the  indentical  condition  or  rela- 
tion existed  between  Ben  McMillan,  the  de- 
ceased, and  the  railroad  company,  that  ex- 
isted between  Joe  McMillan,  the  surviving 
brother,  and  the  railroad  company. 
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The  transaction  at  the  utmost  amounted  to 
no  more  than  a  mere  temporary  lending  for 
a  few  minutes,  by  the  master,  Nash,  of  his 
seirants,  Ben  and  Joe  McMillan,  to  a  third 
person,  either  or  both  of  whom  were  subject 
to  recall  by  Nash  at  any  moment  be  saw  fit. 

"It  is  well  settled  that  one  who  is  a  gen- 
eral servant  of  another  may  be  loaned  or  hired 
by  his  master  to  another  for  some  special  senr- 
ice,  so  as  to  become  as  to  this  service  the 
servant  of  such  third  person,  the  test  being 
whether  in  the  particular  service  in  which  he 
is  engaged  to  perform  he  continues  liable  to 
the  direction  and  control  of  his  master  or  be- 
comes subject  to  that  of  the  person  to  whom 
he  is  loaned  or  hired,  it  makes  no  difference 
whether  the  proprietor  to  whom  the  servant 
is  loaned  actually  exercises  his  right  of  con- 
trol or  direction  as  to  the  details  of  the  work 
or  simply  sets  the  servant  to  do  what  is  nec- 
essary, trusting  to  his  expert  skill  for  the  re- 
sults." 18  B.  0.  L.  pp.  493,  494,  f  S,  citing 
Wyman  v.  Berry,  106  Me.  43,  76  Att  128,  20 
Ann.  Cas.  439;  Sacker  y.  Waddell,  98  Md.  43, 
56  AtL  399,  103  Am.  St.  Rep.  374;  Hasty  v. 
Sears,  157  Mass.  123,  31  N.  B.  759,  34  Am.  St. 
Bep.  287;  Gagnon  v.  Dana,  69  N.  H.  264,  39 
Aa.  982,  41  L.  B.  A.  389,  76  Am.  St.  Bep.  170; 
Wilson  T.  Valley  Imp.  Co.,  69  W.  Va.  778, 
78  8.  E.  «4,  45  U  B.  A.  (N.  S.)  271,  Ann. 
Cas.  1918B,  791;  Patterson  t.  Canadian  Pac. 
B.  Co.  26  Ont  !>.  Bep.  410;  Delory.v.  Blodg- 
ett,  185  Mass.  126,  69  N.  E.  1078,  64  L.  B.  A. 
114,  102  Am.  SL  Bep.  328. 

Some  features  of  the  doctrine  announced 
in  the  foregoing  text  are  reflected  In  each 
of  the  above-dted  cases. 

Also,  26  Cyc.  1067;  Mo.,  etc.,  B.  Co.  t. 
Perch,  18  Tex.  Civ.  App.  46,  44  S.  W.  817; 
Goodwin  v.  Smith  (Ky.)  66  S.  W.  179,  hold- 
ing that  the  liability  of  the  master  does  not 
cease  unless  the  servant  has  been  informed 
of  the  change  and  baa  willingly  accepted 
Bame. 

Hence  under  the  facta,  which  the  Jury 
within  its  exclusive  province  found  to  be 
true,  and  nnder  the  decisions  applicable  to 
such  state  of  facts,  the  deceased  was  a  serv- 
ant of  the  railway  company  at  the  time  he 
met  his  death. 

As  to  the  question  of  contributory  negli- 
gence and  assumption  of  risk,  these  questions 
were  fairly  and  correctly  submitted  as  ques- 
tions of  fact  to  be  found  by  the  jury.  There 
was  conflict  in  the  testimony  as  to  whether 
defendants  or  Eorten  were  guilty  of  negli- 
gence, and  also  conflict  as  to  whether  de- 
ceased by  bis  own  negligence  contributed  to 
the  cause  of  bis  death,  and  upon  such  con- 
flicting testimony  the  jury  found  for  the 
plaintiffs. 

The  railroad  company  claimed  that  de- 
ceased did  not  go  tQ  his  work  imder  its  or- 
ders, but  went  either  voluntarily  or  under  the 
orders  of  Korten.  Korten  denied  having  or- 
dered blm,  but  stated  that  he  went  volun- 
tarily. However,  there  was  no  testimony 
as  to  whether  Eorten  had  opportunity  to 


know  whether  Nasb  had  ordered  deceased 
to  go  to  the  work  or  not.  Hence  Nash  was 
not  corroborated,  and  there  was  the  positive 
testimony  of  Joe  McMillan  and  Ed  Davis; 
as  before  stated,  that  Nash  bad  ordered 
Joe  to  go  upon  the  tower  and  help  dislodge 
the  bucket 

Joe  McMillan  testified  that  after  he  and 
bis  brother,  the  deceased,  bad  climbed  to  the 
top  of  the  tower,  they  debated  as  to  bow 
they  would  go  io  work  to  unfasten  the  buck- 
et, and  finally  concluded  that  be  would  go 
into  the  shivehouse,  a  house  erected  on  top 
of  the  frame  tower,  and  stand  on  tbe  south 
side  on  a  little  plaftorm  between  the  elevator 
shaft  and  the  walls  of  the  shivehouse,  while 
his  brother  would  slip  around  to  the  north 
side  and  bang  over  into  the  cbute  while  be 
worked  from  that  side.  There  was  not  room 
on  tbe  north  side  of  tbe  shivehouse  between 
the  wall  and  the  elevator  shaft  for  him  to 
stand  and  work,  so  in  order  to  get  at 
tbe  work  he  was  compelled  to  climb  around 
the  shaft  and  hang  his  feet  and  body  down 
tbe  coal  chute,  holding  with  one  hand  while 
he  wrenched  at  the  bucket  with  the  other. 
Likewise  Joe  was  compelled  to  stand  on 
the  platform  south  of  the  shaft  and  bold 
to  the  framework  with  one  hand  while 
he  worked  at  the  bucket  with  the  other; 
that  in  a  few  moments,  or  about  tbe  time 
they  both  took  hold  of  the  bucket,  the  elec- 
tric current  was  turned  on  from  tbe  bottom 
without  any  knowledge  of  theirs  or  warn- 
ing to  them,  and  which  caused  the  bu(^et  to 
suddenly  jerk  upward  throwing  them  both 
loose;  that  it  gave  him  a  severe  shock  and 
threw  him  back  against  the  wall ;  that,  after 
the  sudden  jerking  of  the  bucket  which  threw 
them  loose,  be  stood  for  some  minutes  with- 
out doing  anything ;  that  it  had  not  occurred 
to  him  at  that  time  that  his  brother  had  been 
killed,  but  that  he  stood  there  thinking  that 
possibly  bis  brother  had  caught  and  saved 
himself  the  same  as  he  had  and  would  climb 
back  and  show  himself  in  a  short  time ;  that 
while  he  was  standing  there  a'  man  by  the 
name  of  Williams  climbed  up  to  the  top  of 
the  tower  and  asked  him  what  had  become  of 
the  other  man  (Williams,  it  seems,  had  gone 
to  the  top  of  tbe  tower  in  response  to  a  re- 
quest of  Korten);  that,  not  seeing  deceased, 
Williams  gtiggested  that  he  was  a  goner,  and 
they  went  down  the  shaft  to  a  place  where 
tbey  could  look  through  a  crack  into  the  coal- 
bouse,  and  there  they  saw  the  deceased 
crushed  and  mangled  from  the  fall  of  about 
40  OT  46  feet 

[I]  Under  this  testimony  and  tbe  attend- 
ant circumstances,  the  jury  is  sustained  in 
finding  the  railroad  company  guilty  of  neg- 
ligence in  tbe  following  particulars: 

(1)  In  failing  to  provide  a  reasonat^  safe 
and  suitable  platform  cm  each  side  of  the 
elevator  shaft  and  on  the  inside  of  the  shive- 
house for  employes  to  stand  upon  in  adjust- 
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ing  the  backet  or  other  machinery  which  re- 
quired attention  at  that  point 

(2)  In  failing  to  Instruct  tliem  of  the  dan- 
gers incident  to  the  work  which  they  were 
ordered  to  do,  they  both  being  unskilled  la- 
borers, neither  of  whom  knew  anything  about 
machinery  or  electric  appliances  or  the  dan- 
gers Incident  to  the  operation  of  same. 

(3)  In  failing  to  fnmlsh  reasonably  care- 
ful, prudeit,  and  competent  fellow  Bervants 
with  whom  to  work. 

These  are  duties  which  the  master  owes  to 
his  servant,  duties  which  the  law  required 
to  be  discharged,  and  where,  by  the  failure 
to  discharge  any  one  ot  radi  duties,  the 
seirant  Is  injured,  the  master  may  be  held 
liable  therefor  in  damages.  Ardmore  Oil 
Ck>.  V.  Bamer,  179  Pac  932;  Dickinson  v. 
Whltaker,  75  OkL  243,  182  Pac.  901 ;  Davis 
▼.  Ball,  76  Okl.  252,  185  Pac.  105 ;  Ft  S.  & 
W.  By.  Co.  V.  Knott,  60  Okl.  175,  159  Pac. 
847;  C,  R.  I.  4  P.  Hy.  Co.  v.  De  Vore,  43 
Okl.  634,  143  Paa  864,  866;  C,  B.  I.  &  P. 
Ry.  Ca  ▼.  Brazzell,  40  Okl.  460.  138  Pac. 
794. 

The  jury  made  no  special  finding  as  'to 
what  spedflc  act  of  negligence  upon  which 
the  railroad  company  was  found  liable,  but  re- 
turned a  general  verdict  in  favor  of  plain- 
tiffs for  a  specific  sum.  That  the  railroad 
company  had  failed  to  discharge  all  of  the 
above  duties  was  an  iasne  in  the  case.  The 
testimony  as  to  all  ot'snch  duties  was  con- 
flicting, yet  from  an  examination  of  the 
entire  record  we  must  conclude  that  the  evi- 
dence was  sufiSdent  to  sustain  the  Jury  in 
finding  the  railroad  company  liable.  As  to 
whether  the  court  rendered  a  Judgment  not 
In  accord  with  the  verdict  of  the  Jury,  and 
thereby  committed  error,  it  is  argued  at  con- 
siderable length  by  plaintiffs  in  error  in  their 
bile£s  that  the  Judgment  of  the  court  was 
not  in  accord  with  the  verdict  of  the  Jury, 
and  that  the  court  erred  In  rendering  su<df 
Jndgmoit,  and  have  cited  a  number  of  an- 
tborities  In  support  of  their  contention. 

The  verdict  of  the  Jury  was  as  follows: 

"We,  the  Jury,  Impaneled  and  Bworn  In  the  above- 
entitled  cause,  do  upon  our  oatba  find  (or  the  plaln- 
tlfle  and  aaseaa  their  damages  at  |21,7ga.00.  twenty- 
ooe  thouaand  seven  hundred  and  eighty  dollars, 
▲nd  apportion  It  among  them  as  (ollovs: 

To  Kffle  McMillan  $  g.OOO 

Ben  J.  McMillan  1,000 

Joseph  McMillan  I,7!l0 

LucUe  McMillan  2,600 

Rosella  McMillan  3,600 

Oxette  McMillan 4,000 


Total  121,780 

"J.  H.  LoTeladjr,  Fore|nan." 

The  Jndgmoit  as  amended  by  the  court 
i*  AS  followa: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  said  plaintiffs,  Etf- 
fie  McMillan,  administratrix,-  for  the  use  and 
benefit  of  Effle  McBfiUan,  Ben  3.  McMiUan, 
Joseph  MfMlllan,  Ludle  HcMiUan,  Rosella  Mc- 


Millan, and  Ozetta  Mclilillan,  have  and  recover 
of  and  from  said  defendants,  Henry  C.  Ferris 
and  Alexander  New,  receivers  for  the  Missouri, 
Oklahoma  &  Gulf  Railway  Company,  a  corpo- 
ration, $21,780,  apportioned  as  follows,  to  wit: 
BflBe  McMiUan,  nine  thousand  ($9,000.00)  dol- 
lars; Ben  J.  McMillan,  one  thousand  ($1,000.- 
00)  dollars;  Joseph  McMillan,  one  thousand 
seven  hundred  eighty  ($1,780.00)  dollars;  I>n- 
cile  McMillan,  twenty-five  hundred  ($2,600.00) 
dollars;  Rosella  McMillan,  thirty-five  hundred 
($3,500.00)  dollars;  Ozetta  McMillan,  four 
thousand  ($4,000.00)  doUars-^together  with  the 
costs  of  this  case,  for  which  let  execution  is- 
sue." 

Now,  it  must  be  observed  that  the  plaintiffs, 
in  the  amended  petition,  the  petition  which 
presented  the  Issues  for  a  trial  in  the  court 
below,  were  Bffle  McMillan,  the  administra- 
trix of  the  estate  of  Ben  McMillan,  deceased, 
and  Effie  McMillan  for  herself  and  her  five 
minor  children,  naming  them.  It  Is  observed, 
also,  that  the  Jury  found  for  the  plaintiffs 
In  the  sum  of  $21,780,  but  apportioned  such 
sum  among  the  plaintiffs  as  stated  in  the 
verdict 

Now,  the  Judgment  of  the  court  waa  no 
more  nor  less  than  a  Judgment  in  favor  of 
plaintiffs,  apportioned  exactly  as  the  Jury 
had  apportioned  It  Therefore  we  must  con- 
clude that  the  Judgment  of  the  court  was  not 
In  conflict  v^th  the  verdict  of  the  Jury,  and 
that  the  decisions  relied  upon  by  plaintiffs 
In  error  are  not  In  point 

On  the  issue  as  to  whether  the  verdict  Is 
excessive,  it  is  contended  by  plaintiffs  in  er- 
ror that  the  verdict  la  grossly  excessive, 
citing  decisions  of  this  court  and  from  other 
courts  where  verdicts  have  been  reduced.  In 
snpi>ort  of  such  contention. 

On  the  other  hand.  It  la  urgaitly  Insisted 
by  defendants  In  error  that  the  verdict  la  not 
excessive,  citing  a  great  number  of  well- 
reasoned  (iases,  wherein  vttrdicts  ^arying 
from  $18,000  to  $40,000  have  been  sustained. 

But  in  cases  of  this  character  there  is  no 
fixed  and  definite  rule,  nor  can  there  be  made 
a  rule  by  which  exactly  correct  compensa- 
tion with  absolute  Justice  may  be  measured 
in  all  cases.  No  fixed  rule  could  possibly  give 
exactly  correct  compensation  with  abs(dute 
Justice  In  all  cases;  hence  the  decisions  of 
other  courts  in  other  Jurlsdlcti<«s,  or  this 
court  in  other,  cases,  although  in  a  general 
way  based  upon  a  somewhat  similar  state 
of  facts,  do  not  become  binding  precedents 
in  all  cases,  but,  while  they  may  be  of  great 
assistance  and  become  mutually  beneficial, 
they  are  at  least  no  more  than  persuasive. 

Neither  the  decision  in  Brlckman  v.  South- 
em  Ry.  Co.,  74  S.  C.  306,  64  S.  E.  568,  cited 
by  defendants  in  error  as  sustainlnig  a  ver- 
dict for  $40,000  as  not  excessive,  nor  the  de- 
cision of  this  court  in  Independent  Cotton 
OU  Co.  v.  Beacham,  31  Okl.  884,  120  Pac. 
969,  dted  by  plaintiffs  In  error  as  reducing 
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a  verdict  for  $25,000  as  being  excessive,  is 
binding,  in  the  case  at  bar,  although  the 
reasoning  in  each  of  said  decisions  has  been 
of  great  assistance  herein.  We  readily  con- 
cede the  correctness  of  each  of  said  decisions. 
They  were  based  upon  different  facts  and 
surrounded  by  different  drcumstancea,  nei- 
ther of  which  is  identical  with  the  case  at 
bar.  Therefore  this  court  is  not  bound,  nor 
could  it  be  bound,  by  either  of  said  decisions. 

Every  case  of  this  ctiaracter  must  be  de- 
cided under  the  light  of  past  human  experi- 
ence and  wisdom,  and  in  view  of  all  the  par- 
ticular facts  and  circumstances  surround- 
ing It  and  the  peculiar  conditions  arising 
from  or  created  by  It  The  deceased  in  the 
case  at  bar  was  a  man  33  to  37  years  of 
age.  The  record  Is  not  clear  on  this  point, 
but  he  was  uneducated,  unskilled,  and  not 
qualified  for  any"  other  work  than  simple 
manual  labor.  He  was  engaged  in  working 
around  the  fire  pit  and  in  cleaning  out  the 
fire  pit,  earning  $65  per  month,  or  $666  per 
year.  The  verdict  for  $21,780  at  10  per  cent 
per  annum  would  bring  an  annual  income 
more  than  three  times  as  great  as  what  he 
could  earn,  and  about  twice  as  great  at  6 
per  cent  per  annum,  and  more  than  2^ 
times  as  great  at  8  per  cent  So  eliminating 
all  possibilities  of  sickness  and  other  dis- 
abilities, and  all  tables  of  life  expectancy, 
the  verdict  at  the  medium  rate  of  Interest 
would  bring  an  income  more  than  2%.  times 
as  great  as  his  labor. 

The  act  under  which  this  case  was  tried, 
the  federal  Employers'  Liability  Act,  provid- 
es that  a  carrier  shall  be  liable  in  damages 
to  the  person  sustaining  an  injury,  or  In  case 
of  death  to  the  personal  representative  of 
deceased,  for  the  benefit  of  survivor  and 
children,  but  does  not  fix  nor  undertake  to 
graduate  the  amount  of  damages  recover- 
able. 

Section  2845,  R.  L.  Okl.  1910,  provides  that 
any  person  who  suffers  detriment  from  an 
unlawful  act  or  omission  of  another  may 
recover  from  the  person  in  fault  a  compen- 
sation therefor  in  money  which  Is  called 
damages. 

[9]  It  will  be  observed  that  the  damages 
provided  for  in  the  above  statute,  the  dam- 
ages contemplated  by  such  statute)  are  such 
as  will  compensate  in  money,  that  is,  such 
as  will  compensate  for  the  money  loss  sus- 
tained, the  pecuniary  injury  sustained.  The 
law  does  not  undertake  to  heal  the  wounds 
of  grief  nor  to  supply  the  counsels  and  com- 
fort of  a  husband  and  father,  and  very  wisely 
refrains  from  sncb  undertaking.  To  at- 
tempt to  do  so  would  be  futile  and  impos- 
sible as 'well  as  unsafe. 

This  provision  of  law  may  seem  cold  and 
sordid,  and  in  many  cases  may  be  so;  but 
on  the  other  hand,  the  lawmakers  and  the 


courts  have  realized  that  to  undertake  with 
money  to  fill  the  place  which  a  father  and 
husband  has  filled  in  his  family  Is  Just  as 
sordid,  and  that  to  undertake  to  do  so  by 
law  would  be  to  open  up  avenues  more  dan- 
gerous to  Justice  than  to  merely  prescribe  a 
compensation  for  the  pecuniary  injuries  sus- 
tained. 

[10]  It  seems  to  ns,  in  view  of  the  entire 
record  and  in  c<»sideratIon  of  the  surround- 
ing conditions  and  circumstances,  that  a 
Judgment  for  two-thirds  of  the  amount  of 
the  verdict,  that  is,  that  a  Judgment  for 
$14,520  and  costs,  would  fulty  and  fairly 
meet  the  compensation  contemplated  and  pro- 
vided for  by  law. 

With  this  modification  of  the  Jndgmoit  and 
vrith  instructions  that  plaintiffs  file  a  remit- 
titur of  all  in  excess  of  $14,520,  and  tliat 
said  sum  of  $14,520  be  apportioned  to  irfain- 
tiffs  in  the  same  ratiOi  as  the  verdict,  the 
Judgment  Is  affirmed. 

RAINEY,  C.  J.,  and  JOHNSON,  HIGQINS, 
RAMSBT,  McNEIL,  and  BAILSX,  33.,  con- 
cur. 


TEXAS  CO.  V.  BRANDT  et  al. 


(79  Okl.  97) 
(No.  1 0859.) 


(Supreme  Court  of  Oklahoma.     June  3,  1920. 
On   Rehearing,   July   24,   1920.) 

(BvUabut  by  the  Court.) 

i.  Evldenoe    «=95 (2)— Judgment    «=>256(2)— 
Nulsanoe   €=»33— Decision   oontrary  to   law 
will  be  reversed;  Judloiai  notice  as  to  noise 
and  odors  from  automobiles;  evidence  insnffl- 
oient  to  enjoin  gasoline  filling  station. 
Where  a  trial  court,  as  a  part  of  the  Judg- 
ment,   makes    separate    findings    of    fact,    re- 
sponsive to  and  within  the  issues,  and  such  ul- 
timate or  contrullmg  facts  are  insufficient  to 
support  the  judgment,  the  decision  is  against 
the  law,  and  the  cause  will  be  reversed. 

On  Rehearing. 

2.  Nulsanoe  «=>6— Filling  station  violative  of 
municipal  ordinance  held  not  ground  for  ia- 
Junotion. 

In  an  action  for  injunction  for  the  violation 
of  a  municipal  ordinance  regulating  the  location 
of  a  gasoline  filling  itation,  equity  will  not 
restrain  the  act  which  violates  such  ordinance 
unless  the  act  is  a  nuisance  per  se  or  operates 
to  cause  an  irreparable  injury  to  property  or 
rights  of  a  pecuniary  nature. 

3.  Nuisance  «=333— Clear  proof  necessary  to 
Justify  injunction  on  ground  of  violation  of 
municipal  ordinance. 

Where  relief  ia  asked  by  injunction,  against 
the  commission  of  an  act  constituting  a  viola- 
tion of  a  municipal  ordinance  on  the  ground  of 
injury  to  the  pro(verty  rights  of  an  individual, 
the   court   will   require    that  the   complainant 
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dearly  show  rach  facts  and  drcninstances  in 
the  particular  case  as  will  justify  the  court  in 
crantins  the  relief  desired. 

Error  from  Superior  Court,  Muskogee 
County;   Guy  F.  Nelson,  Judge. 

Suit  by  J.  L.  Brandt  and  others  against  the 
Texas  Company,  a  corporation.  Judgment 
for  plaintUIs,  and  defendant  brings  error. 
Rerersed  and  remanded. 

A.  L..  Beaty,  of  New  York  City,  and  Ames, 
Cbamlwrs,  Lowe  &  Richardson,  of  Oklahoma 
City,  for  plaintiff  in  error. 

Grant  Foreman,  J.  D.  Slmms,  and  Malcolm 
E.  Rosser,  all  of  Muskogee,  for  defendants  in 
error. 

JOHNSON,  J.  This  is  an  appeal  from  the 
granting  of  a  temporary  injunction  by  the 
superior  court  of  Muskogee  county.  On  July 
15,  1919,  the  defendants  in  error  filed  a  peti- 
tion in  that  court  seeking  to  enjoin  the  plain- 
tiff in  error  from  building  a  proposed  gaso- 
line filling  station  at  the  intersection  of 
Twelfth  street  and  Okmulgee  avenue  In  the 
city  of  Muskogee.  The  petition  charged  that 
the  contemplated  gasoline  filling  station 
would  constitute  a  nuisance.  As  grounds  for 
this  charge,  the  petition  set  forth  that  the 
place  of  its  Intended  establishment  was  a  res- 
idence district ;  that  its  erection  there  would 
Impair  the  value  of  the  property  of  the  plain-, 
tiffs  Joining  in  the  petition;  that  It  would 
cause  much  nolBe  and  confusion;  that  It 
would  result  in  the  storage  at  sudi  place  of 
gasoUne,  "a  dangerous  and  highly  explosive 
substance" ;  that  the  place  selected  for  the 
said  ttUiug  station  was  at  the  foot  of  a  hill, 
and  its  presence  at  such  point  would  be  a 
menace  to  the  safety  of  the  people  living  in 
the  neighborhood ;  and,  lastly,  that  the  pro- 
posed location  of  the  filling  station  was  out- 
side the  fire  limits  of  the  city  of  Muskogee, 
and  that  the  consoit  in  writing  of  two-thirds 
of  the  property  owners  within  300  feet  of  the 
proposed  station  had  not  been  obtained  as 
required  by  a  certain  ordinance  of  the  dty  of 
Muskogee  enacted  on  July  11,  1919. 

A  temporary  restraining  order  having  been 
issued,  the  case,  on  July  23,  1919,  came  on 
for  a  hearing  on  the  granting  of  a  temporary 
injunction.  A  somewhat  extensive  hearing, 
lasting  tliree  days,  was  had,  and  at  the  con- 
ciu;siou  of  the  hearing  the  court  granted  the 
temporary  injunction. 

The  trial  court  at  the  request  of  the  de- 
fendant made  special  findings  of  fact  which 
were  Incorporated  in  the  judgment  and  were 
as  Xollows: 

"(1)  That  the  defendant  in  this  action  lias 
commenced  and  Is  about  to  erect  a  filling  sta- 
tion to  be  used  for  the  sale  of  gasoline,  oil  and 
other  lubricants  for  automobiles  on  tlie  prop- 
erty described  in  the  plaintiff's  petition. 

"(2)  That  the  plaintiff,  J.  L.  Brandt,  lives 


across  the  street  north  from  the  place  where 
this  filling  station  is  to  be  built.  That  there 
are  other  residences  on  that  street,  Okmulgee 
avenue,  north  of  this  filling  station. 

"(3)  That  the  place  where  the  proposed  plant 
is  to  be  built  is  in  an  exclusive  residence  dis- 
trict 

"(4)  That  the  stopping  and  starting  of  auto- 
mobiles to  be  served  at  the  filling  station  pro- 
posed to  be  maintained  by  the  defendants  will 
create  load  and  unusual  and  obnoxious  noises 
in  starting, and  stopping,  and  will  emit  noxious 
and  unpleasant  odors  which  will  annoy  and  ren- 
der uncomfortable  the  home  of  the  plaintiff,  J. 
L.  Brandt,  and  others  in  that  immediate  neigh- 
borhood. 

"(5)  That  the  plaintiff,  J.  L.  Brandt,  wiU  be 
damaged  in  the  enjoyment  of  his  home  by  rea- 
son of  the  noxious  odors  and  noises,  and  that 
the  maintenance  of  said  filling  station  by  reason 
of  the  noxious  odors  and  noises,  aforesaid, 
would  be  a  nuisance,  and  that  the  contemplated 
erection  of  the  plant  and  maintenance  of  the 
filling  station  would  damage  the  plaintiff, 
Brandt,  and  that  he  has  no  adequate  remedy  in 
law. 

"(6)  That  the  defendant  is  enjoined  and  re- 
strained from  erecting  for  the  purpose  of  main- 
taining a  filling  station  in  the  proposed  build- 
ing and  enjoined  from  maintaining  a  filling  sta- 
tion. 

"(7)  This  order  to  become  effective  upon  the 
plaintifEs  filing  a  bond  in  the  sum  of  f  1,000. 

"(8)  In  making  the  foregoing  findings  of 
fact  the  court,  in  addition  to  the  evidence  of- 
fered, is  impelled  to  make  the  findings  also  by 
reason  of  the  fact  that  the  court  takes  judicial 
knowledge  that  there  are  unnecessary,  unusual 
noises  made  by  automobiles  stopping  and  start- 
ing at  filling  stations  and  by  reason  of  the  fact 
that  the  court  takes  judicial  knowledge  of  the 
odors  emitted  when  started  and  stopping,  and 
the  court  takes  judicial  knowledge  that  odors 
will  travel  from  60  to  126  feet. 

"The  court  further  finds  that  the  evidence 
of  witnesses  who  have  testified  in  the  case,  the 
court  does  not  consider  sufficient  to  base  the 
foregoing  judgment  unless  the  court  took  into 
consideration  the  judicial  knowledge  of  the 
facts  above  set  forth.  The  court  further  finds 
that  the  gasoline  in  the  proposed  plant  as  in- 
tended to  be  handled  by  reason  of  the  construc- 
tion of  the  plant  itself  and  system  of  handling 
gasoline  is  not  necessarily  dangerous,  and  the 
same  in  itself  does  not  constitute  a  nuisance." 

Thereafter  the  defendant  commenced  this 
^proceeding  in  error  to  reverse  the  judgment 
of  the  trial  court  The  defendant  makes  20 
assignments  of  error,  the  first  14  of  which 
couns^  discuss  In  their  brief  under  4  propo- 
sitions or  subheads,  the  first  of  which  is  that 
of  judicial  knowledge. 

The  findings  of  fact  of  the  court  upon 
which  the  temporary  Injunction  was  based 
was  contained  in  paragraph  4  of  the  court's 
findings,  and  was  that  the  stopping  and  start- 
ing of  automobiles  to  be  served  at  the  filling 
station  will  create  loud  and  unusual  and  ob- 
noxious noises  In  starting  and  stopping  and 
will  emit  obnoxious  and  unpleasant  odors, 
which  will  annoy  and  render  uncomfortable 
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the  home  of  plaintiff,  J.  ti.  Brandt,  and  oth- 
ers in  that  Immediate  neighborhood. 

And  the  court  further  finds  in  the  fifth 
paragraph  of  his  findings  that  by  reason  of 
the  foregoing  facts  the  plaintiff,  J.  L.  Brandt, 
would  be  damaged,  and  that  the  maintenance 
of  said  filling  station  by  reason  of  the  noxi- 
ous odors  and  noises  would  be  a  nuisance, 
and  tliat  the  plaintiff  has  no  adequate  reme- 
dy in  law. 

The  sixth  paragraph  enjoined  the  defend- 
ant from  erecting  the  building  and  maintain- 
ing a  filling  station.  The  seventh  paragraph 
fixed  the  amount  of  the  bond  to  be  given  by 
the  plaintiff.  In  the  eighth  paragraph  the 
court  stated  that,  in  making  the  foregoing 
findings,  the  court,  In  addition  to  the  evi- 
dence offered,  was  impelled  to  make  the  find- 
ings by  reason  of  the  fact  that  the  court  took 
Judicial  knowledge  that  there  are  unusual 
noises  made  by  automobiles  stopping  and 
starting  at  filling  stations,  and  that  the  court 
takes  Judicial  knowledge  of  the  odors  emit- 
ted when  starting  and  stopping,  and  takes 
Judicial  knowledge  that  odors  will  travel 
from  50  to  125  feet 

The  court  further  finds  that  the  evidence  of 
witnesses  who  have  testified  In  the  case,  the 
court  does  not  consider  sufficient  to  base  the 
foregoing  Judgment,  unless  the  court  took  In- 
to consideration  the  Judicial  knowledge  of 
the  facts  above  set  forth. 

The  court  further  finds  that  the  gasoline 
for  the  proposed  plant  as  intended  to  be  han- 
dled by  reason  of  the  construction  of  the 
jilant  Itself  and  system  of  handling  gasoline 
is  not  necessarily  dangerous,  and  the  same  it- 
self does  not  constitute  a  nuisance. 

The  plaintiffs  by  their  counsel  excepted  to 
the  last  finding  of  the  court  contained  in  par- 
agrapb  8: 

"That  the  gasoline  for  the  proposed  plant  as 
mtended  to  be  handled  by  reason  of  the  con- 
struction of  the  plant  itself,  and  system  of 
handling  gasoline,  is  not  necessarily  dangerous, 
and  the  same  itself  does  not  constitute  a  nui- 
sance." 

But  such  finding  Is  not  brought  here  for 
review  by  cross-petition  and  is  therefore  not 
for  our  consideration. 

GcMicemlng  the  other  findings  of  the  court 
in  paragraph  8,  It  is  said: 

"That  in  making  the  foregoing  findings,  the 
court,  in  addition  to  the  evidence  offered,  was 
impelled  to  make  the  findings  by  reason  of 
the  fact  that  the  court  took  judicial  knowledge 
that  there  are  unnecessary,  unusual  noises 
made  by  automobiles  stopping  and  starting  at 
filling  stations,  and  that  the  court  takes  judicial 
knowledge  of  the  odors  emitted  when  starting 
and  stopping  and  takes  judicial  knowledge  that 
odors  will  travel  from' 50  to  125  feet.  And  the 
court  further  finds  that  the  evidence  of  wit- 
nesses who  have  testified  in  the  case,  the  court 
does  not  consider  sufficient  to  base  the  fore- 
going Judgment,  unless  the  conrt  took  Into  con- 


sideration the  Judicial  knowledge  of  the  facta 
above  set  forth." 

Counsel  tor  defendant'  say  In  their  brief: 

"From  this  it  is  patent  that  we  have  liere  a 
temporary  injunction,  resting  as  its  sole  sup- 
port upon  the  purported  judicial  knowledge  of 
the  trial  court,  that  there  was  unnecessary, 
unusual  noises  made  by  automobiles  at  fining 
stations  when  starting  and  stopping,  and  that 
the  same  automobiles  nnder  such  conditions 
emit  noxious  and  unpleasant  odors  which  will 
travel  from  50  to  125  feet.  This  sweeping  use 
of  the  beneficent  principle  of  Judicial  notice  or 
knowledge  is  startling,  and,  we  venture  to  de- 
clare, unprecedented.  Its  novelty  is  greatly 
enhanced  when  we  recollect  ^hat  the  record  con- 
tains the  evidence  of  11  vritnesses  all  of  whom 
live  near  gasoline  filling  stations,  and  all  of 
whom  testified  in  plain,  unmistakablp  language 
that  the  noises  and  odors  Judicially  noticed  by 
the  trial  court  did  not,  in  point  of  fact,  exist." 

[1]  From  an  ocamlnatlon  of  the  record  we 
are  convinced  that  the  trial  court  is  correct 
in  stating  that  the  testimony  of  the  witnes- 
ses alone  was  not  suffictoit  upon  which  to 
base  the  Judgment 

a.  C.  Ia  vol.  16,  pp.  1068-lOeO,  observes 
that  before  the  matter  can  be  held  to  l>e  with- 
in the  category  of  Judicial  notice.  It  must  con- 
form to  three  material  requisites.  These  req- 
uisites are  thus  stated: 

"(1)  The  matter  of  whldi  a  court  will  take 
judicial  notice  mast  be  a  matter  of  common 
and  general  knowledge.  The  fact  that  the  be- 
lief is  not  universal,  however,  is  not  controlling, 
for  there  is  scarcely  any  belief  that  is  accept^ 
by  every  one.  Courts  take  Judicial  notice  of 
those  things  which  are  common  knowledge  to 
the  majority  of  mankind,  or  to  those  persons 
familiar  with  the  particular  matter  in  question. 
But  matters  of  which  courts  have  jufidal 
knowledge  are  uniform  and  fixed,  and  do  not 
depend  upon  uncertain  testimony;  as  soon  as 
a  circumstance  l>ecome8  disputaiile,  it  ceases 
to  fall  under  the  head  of  common  knowledge, 
and  so  will  not  be  Judicially  recognized. 

"(2)  A  matter  properly  a  subject  of  judicial 
notice  must  be  'known,'  that  ii,  well  established 
and  authoritatively  settled,  not  doubtful  or  un- 
certain. In  every  instance  the  test  is  wbether 
sufficient  notoriety  attaches  to  the  fact  involved 
as  to  make  it  safe  and  proper  to  assume  its 
existence  without  proof.  In  harmony  with 
that  view  it  has  been  said  that  courts  must 
'judicially  recognize  whatever  has  the  requisite 
certainty  and  notoriety  in  every  field  of  knowl- 
edge, in  every  walk  of  practical  life.' 

"(3)  A  matter  to  be  within  Judicial  cogni- 
zance must  be  known  "within  the  limits  of  the 
jurisdiction  of  the  conrt'  Thus,  for  example, 
foreign  laws  are  not  generally  judicial  notice." 

In  support  of  this  rule  a  long  list  of  cases 
was  dted.  Including  many  decisions  of  the 
Supreme  Court  of  the  United  States. 

In  the  case  of  Brown  v.  Piper,  91  U.  S.  37, 
23  I..  Ed.  200,  It  Is  said: 

"This  power  is  to  be  exercised  by  courts  with 
caution.    Care  must  be  taken  that  the  requisite 
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the   subject  should  be   resolTed 
the  nesatiTe." 
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In  the  case  of  Tlmson  v.  Mfg.  Coal  &  Coke 
Co.,  220  tfo.  680,  U9  S.  W.  565,  the  Supreme 
Court  of  Missouri  said: 

"The  Jndidsl  recognition  of  facts  without 
proof  should  be  exercised  with  caution,  and 
care  taken  that  the  requisite  notoriety  exists, 
and  eTcrjr  reasonable  doubt  as  to  whether  snffl- 
dent  notoriety  exists  should  be  resolved  in  the 
nesatiTe." 

In  International  Harrester  Co.  ▼.  Indus- 
trial Commission.  157  Wis.  167, 147  N.  W.  63, 
Ann.  Cas.  1916B,  830,  the  Supreme  Court  of 
Wiaconsln  said: 

"A  fact  most  be  pretty  well  known  and  ob- 
vious before  Jndicla]  notice  thereof  can  be 
taken." 

In  the  case  of  Carr  t.  Fair,  92  Ark.  369, 
122  S.  W.  659,  19  Ann.  Cas.  906,  the  Supreme 
Court  of  Aransas  said : 

"But  this  is  a  cause  pending  in  a  court,  and 
the  controverted  questions  of  fact  must  be  es- 
tabUshed  by  the  testimony  of  witnesses  duly 
awem,  and  judidal  knowledge  cannot  be  taken 
<rf  those  facta." 

In  Ote  case  of  Lu  &  N.  B.  C&  t.  Br«wer, 
170  Ey.  605, 186  S.  W.  166,  the  Supreme  Court 
of  Kentucky  said: 

TThe  court  will  not  take  judicial  notice  of  the 
distance  that  sparks  from  a  locomotive  may  be 
carried." 

In  Thayer  v.  Denver  &  R.  O.  B.  Co.,  21  N. 
M.  330,  164  Pac.  691,  the  Supreme  Court  of 
New  Mexico  said  that  the  manner  and  method 
of  operating  a  locomotive  engine,  the  space 
wltbln  which  it  can  be  stopped  at  a  certain 
rate  of  speed,  the  best  means  of  stopping  It, 
etc,  cannot  be  known  jndldally  by  the  court. 

In  Sdtilag  V.  Chicago,  M.  ft  St  P.  By.  Co., 
1S2  Wis.  166,  139  N.  W.  766,  the  Supreme 
Court  of  Wisconsin  said  that  it  could  not  as 
a  matter  of  common  knowledge  take  judicial 
notice  that  there  are  no  spark  arresters 
whldi  will  prevent  the  emission  of  live 
■parks  from  a  locomotive. 

In  Boyer  v.  Penn.  By.  Co.,  269  Pa.  438,  103 
AtL  276,  the  Supreme  Court  of  Pennsylvania 
said  tliat  the  court  had  no  judicial  knowl- 
edge as  to  the  effect  of  a  locomotive  whistle 
on  a  person  10  feet  away. 

We  think  tlte  authorities  cited,  supra,  an- 
nounce the  true  rule  as  to  the  exerdse  of  jn- 
dldal  notice  by  trial  courts,  and  that  the 
temporary  injunction  was  improvldently 
granted,  and  therefore  cannot  be  sustained. 
While  this  disposes  of  this  appeal,  we  will 
briefly  notice  one  other  question.  Counsel 
for  plaintiff  say  in  their  brief: 

"We  pleaded  the  ordinance  and  proved  it  at 
the  trial    •    •    *   The  snbstance  of  the  ordi- 


plant  without  a  permit  issued  by  the  dty  derk 
of  Muskogee,  and  provides  that  it  shall  not  be 
erected  outside  of  the  fire  limits  without  the 
consent  in  writing  of  the  owners  of  two-thirds 
of  the  property  estimated  by  the  front  foot  ly- 
ing within  300  feet  of  the  proposed  service  or 
filling  station.  The  bill  alleged  that  defendant 
did  not  secure  the  necessary  consent  of  the 
property  owners." 

The  trial  court  made  no  sndi  findings  as  to 
such  ordinance  and  did  not  grant  an  injunc- 
tion on  account  of  any  Tlolatidn  thereof,  ei- 
ther actual  or  threatened:  this  being  the 
state  of  the  record,  and  having  reached  the 
conduslon  that  the  cause  must  be  reversed 
for  the  reasons  stated,  and  as  the  trial  court 
made  no  findings  as  to  the  ordinance,  we  ex- 
press no  opinion  concerning  that  question. 

The  judgment  of  the  trial  court  granting  a 
temporary  injunction  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 

BAINSnT,  C.  J.,  and  KANE,  HABBISON, 
PITOHFOBD,  and  McNEILL,  jj.,  concur. 

On  Behearlng. 

PEB  CURIAM.  It  is  urged  on  rehearing 
that  even  if  the  trial  court  did  not  grant  the 
injunctioa  on  account  of  the  municipal  ordi- 
nance, if  a  violation  of  the  ordinance  in  Itself 
Is  a  snfllci^it  ground  for  injunction,  the  judg- 
ment of  the  trial  court  should  have  been  af« 
firmed.  'The  question  presented  therefor  on 
rehearing  is,  not  the  validity  of  the  ordi- 
nance, that  Is,  whether  a  business  or  a  struc- 
ture not  a  nuisance  per  se,  and  not  subject  to 
total  legislative  suppression  may,  by  reason 
of  its  Iocatl<»i  or  inherent  attribute^  be  pro- 
hibited in  certain  drcumstances  and  in  par- 
ticular Ic^lities  by  municipal  ordinance,  but 
whether  such  business  or  structure  may  be 
enjoined  by  reason  of  the  threatened  or  ac- 
tual violation  of  such  ordinance  alone. 

[2]  Equity  in  a  case  of  this  character  will 
not  undertake  to  restrain  an  act  which  vio- 
lates a  dty  ordinance  unless  the  act  is  a  nui- 
sance per  se  or  operates  to  cause  an  irrepara- 
ble injury  to  property  or  rights  of  a  pecuniary 
nature.  State  ex  rd.  West,  Attorney  General, 
V.  State  Capital  Co.,  24  OkL  262,  103  Pac. 
1021 ;  Whittridge  v.  Calestock,  100  Misc.  Bep. 
367,  165  N.  X.  Supp.  640;  High  on  InjuncUon, 
1 1248 ;  47  L.  B.  A.  (N.  S.)  673,  note;  ,14  B.  C. 
L.  377,  f  79,  and  cases  dted  thereunder. 

[3]  Where  relief  Is  asked  by  injunction, 
against  the  commission  of  an  act  constituting 
a  violation  of  a  munidpal  ordinance  on  the 
ground  of  Injury  to  the  property  rights  of  an 
Individual,  the  court  will  require  that  the 
complainants  clearly  show  such  facts  and  cir- 
cumstances in  the  particular  case  as  will  jus- 
tify the  court  in  granting  .the  relief  desired, 
14  B.  C.  U  877,  I  79. 

It  follows  therefore  that  our  oplnim  r»- 
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versing  the  Judgment' of  the  trial  court  and 
remanding  the  cause  must  be  adhered  to. 

For  the  reasons  stated,  the  petition  for  re- 
hearing is  denied. 


(79  Okl.  93) 

SHANKS  et  al.  V.  NORTON.    (No.  9638.) 

(Supreme  Court  of  Oklahoma.    May  11,  1920. 
Rehearing  Denied  July  24>  1920.) 

(SyUalv*  by  the  Oonrt.) 

1.  Homestead  €=3lt7 — Consent  of  spouse  nec- 
essary to  sale. 

Under  section  2,  artide  12  of  the  Constitu- 
tion of  Oklahoma,  the  owner  of  a  homestead, 
if  married,  is  wiUiout  power  to  sell  the  same 
without  the  consent  of  his  or  her  spouse,  giv- 
en in  such  manner  as  prescribed  by  law. 

2.  Homestead  «=>!  18(2)— Judgment  «=3893— 
Deed  of  Indian  allottee  without  Joinder  of 
husband  held  veld;  allottee's  husband  not 
bound  by  Judgment  against  allottee. 

Certain  land  was  allotted  to  Peggie,  which 
was  thereafter  occupied  as  the  homestead  of 
herself  and  husband.  Peggie  executed  to  Nor- 
ton a  deed  to  the  land  so  occupied,  but  without 
her  husband  joining  therein.  Afterwards  the 
husband  died,  and  Peggie  intermarried  with  one 
Joseph,  who  with  Peggie  continued  to  reside 
upon  the  land,  claiming  the  same  as  their  Joint 
homestead.  Thereafter  Peggie  filed  an  action 
against  Norton  to  cancel  the  deed,  alleging 
fraud  in  procuring  the  same.  Joseph  was  not 
made  a  party  to  this  action.  Norton  prevailed 
in  the  suit,  and  then  instituted  the  present  ac- 
tion against  Peggie  and  Joseph  for  possession 
of  the  premises.  Eeld,  that  the  deed  to  Nor- 
ton was  void  at  the  date  of  the  marriage  of  Jo- 
seph to  Peggie,  and  as  Joseph  and  Peggie  there- 
after occupied  the  premises  as  their  Joint  home- 
stead, Joseph  was  not  concluded  by  the  Judg- 
ment in  favor  of  Norton  against  Peggie,  and 
that  Norton  was  not  entitled  to  the  possee- 
sion  of  the  premises  sued  for. 

Error  from  District  Court,  Seminole  Coon- 
ty;   J.  W.  Bolen,  Judge. 

Action  by  Sam  Norton  against  Peggie 
Shanks  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.    Reversed. 

J.  A.  Baker,  of  Wewoka,  for  plaintiffs  In 
error. 

Fowler  &  Wilson,  at  Wewoka,  for  defend- 
ant in  error. 

PITCHFORD,  J.  Oaiis  Is  an  appeal  from 
the  district  court  of  Seminole  county.  The 
plaintiff^  in  emor  were  defendants  and  de- 
fendant in  error, was  plaintiff  in  the  court 
b61ow.  The  parties  will  be  designated  as 
they  appear  in  the  trial  court 

The   action   was   prosecuted  by  plaintiffs 
against  defendant  to  recover  possession  ofj 
certain  real  estate  and  for  rents.     A  Juryj 


was  waived,  and  the  case  submitted  to  the 
court  upon  the  following  agreed  statement  of 
facts: 

"It  is  stipulated  and  agreed  by  and  between 
the  parties  and  by  counsel  as  follows,  to  wit: 
"That  Peggie  Shank  is  a  Seminole  freedman 
duly  and  legally  enrolled  as  such  under  the 
name  of  Peggie  Jackson,  opposite  Roll  No. 
2366,  and  that  the  land  sued  for  in  this  case 
was  a  part  of  her  allotment  as  such  Seminole 
freedman. 

"That  the  certificate  of  allotment  was  issued 
to  her,  and  patent  afterwards  issued  and  de- 
livered to  her  to  the  land  involved  in  tliis  con- 
troversy; the  patent  issuing  to  ber  on  this 
land  being  a  homestead  patent,  under  the  laws 
of  the  United  States  relating  to  allotments  of 
lands  of  the  Seminole  Tribe  of  Indians. 

"That  Peggie  Jackson  the  allottee,  now  Peg- 
gie Shank,  went  into  {K>ssession  of  the  land  in- 
volved in  this  controversy  before  it  was  allot- 
ted to  her,  and  has  been  continuously  in  pos- 
session of  the  same,  residing  thereon  from  that 
date  until  the  present  time,  claiming  the  same 
as  her  homestead. 

"That  afterwards,  to  wit,  while  residing  upon 
the  land,  the  said  Peggie  Shank,  formerly  Peg- 
gie Keliey  and  formerly  Peggie  Jackson,  ex- 
ecuted a  warranty  deed  on  the  5th  day  of  Au- 
gust, 1906,  to  the  plaintiff,  Sam  Norton,  to  the 
land  involved  in  this  controversy,  to  wit,  the 
southeast  quarter  of  the  northeast  quarter  of 
section  twelve,  township  eight  north,  range  sev- 
en east,  I.  M.  in  said  county  of  Seminole. 

"That  at  the  time  of  making  and  executing 
the  deed  Just  referred  to,  a  copy  of  which  is 
hereto  attached  and  made  a  part  of  this  stipu- 
lation and  agreement  and  marked  Exhibit  A, 
the  said  Peggie  Shank,  nSe  Peggie  KeUey.  n4e 
Peggie  Jackson,  was  married  to  Barrett  Keliey, 
and  was  living  with  him  as  husband  and  wife. 
That  the  said  Barrett  Keliey  did  not  join  in 
said  deed,  as  appears  by  reference  thereto. 

"That  during  the  year  1908,  after  the  execu- 
tion of  said  deed  by  the  said  Peggie  Keliey,  as 
aforesaid,  the  said  Barrett  Keliey  died,  and 
that  afterwards,  during  the  same  year,  she  was 
intermarried  with  the  defendant  Joseph  Shank, 
with  whom  she  is  now  living  upon  said  land  as 
their  joint  homestead. 

"That  afterwards  Peggie  Keliey,  under  the 
name  of  Peggie  Jackson,  who  is  now  the  de- 
fendant Peggie  Shank,  filed  in  the  district  court 
of  Seminole  county  case  No.  1797,  to  caned 
the  aforesaid  deed  to  Sam  Norton,  the  plain- 
tiff herein.  A  copy  of  the  petition,  answer,  and 
judgment  of  the  court  are  hereto  attached  in 
said  case  No.  1797,  and  made  a  part  of  this 
agreed  statement  of  facts  and  marked  Exhibits 
B,  C,  and  D,  respectively. 

"It  is  further  stipulated  and  agreed  that  on 
October  81,  1912,  Peggie  KeUey,  now  Pegi^e 
Shank,  formerly  Peggie  Jackson,  filed  her  ac- 
tion in  the  district  court  aforesaid  as  cause  No. 
2123^  A  copy  of  the  petition,  answer  therein, 
the  findings  of  fact  by  the  court,  and  the  final 
journal  entry  therein  are  all  hereto  attached 
and  made  a  part  of  this  agreed  statement  of 
facts  and  marked  Exhibits  E,  F,  G,  and  H,  re- 
spectively. 

"That   said  cause  No.  2123  was  thereafter 
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duly  appealed  to  the  Supreme  Court  of  tbe 
state  of  Oklahoma,  and  was  filed  in  said  Su- 
preme Court  under  No.  6618,  entitled  Sam  Nor- 
ton. Plaintiff  in  Error,  t.  Peggie  Kelley,  De- 
fendant in  Error. 

"That  on  the  11th  dar  of  April,  1916,  the  Su- 
preme Goart  of  the  state  of  Oklahoma  ren- 
dered its  opinion  therein,  a  copy  of  the  man- 
date and  opinion  of  the  court  in  said  cause  be- 
ing hereto  attached  and  made  a  part  of  this 
agreed  statement  of  facts,  and  marked  Eizhib- 
its  I  and  J,  respectively,  which  mandate  afore- 
said was,  on  the  9th  day  of  November,  1916, 
by  order  of  the  district  court  of  Seminole  coun- 
ty, spread  of  record,  and  judgment  rendered 
thereon  in  accordance  with  the  direction  of 
said  mandate. 

"It  is  farther  agreed  that  the  reasonable  ren- 
tal value  of  said  land  per  annum  is  $50. 

"It  is  further  agreed  that  the  defendants  are 
not  in  possession  of  the  land  under  any'  agree- 
ment, contract,  or  arrangement  with  the  pltiin- 
titf,  Sam  Norton,  or  any  one  authorized  by 
him  to  make  such  an  arrangement  or  contract 

"This  agreed  statement  of  facts  is  made  in 
open  court  pending  the  trial  thereof." 

We  ascertain  from  the  agreed  statement 
of  facta  that  on  the  date  of  the  execution  of 
the  deed,  Peggie  Jackson,  the  allottee,  was 
the  wife  of  Barrett  Kelley,  and  that  they 
were  living  together  as  man  and  wife,  and 
also  that  Peggie  had  been  living  on  the  land 
prior  to  tbe  allotment  and  up  to  the  time  of 
the  agreed  statement  of  facts,  claiming  the 
land  as  her  homestead.  After  tbe  death 
of  Barrett  Kelley,  Peggie  Intermarried  with 
her  codefendant,  Joseph  Shanks,  and  that 
from  the  date  of  her  marriage  wltb  Joseph, 
she  and  Joseph  bad  resided  upon  tlie  land, 
claiming  tbe  same  as  their  Joint  homestead. 

On  the  26th  day  of  September,  1911, 
Peggie,  In  tbe  name  of  Peggie  Kelley,  filed  in 
the  district  court  of  Seminole  county  an  ac- 
tion. No.  1797,  against  the  plaintiff,  Norton, 
seeking  to  have  the  deed  set  aside,  charging 
that  tbe  same  had  been  procured  by  fraud, 
and  that  tbe  means  used  in  securing  tbe  deed 
had  amounted  to  forgery.  The  answer  of 
Norton  was  in  the  nature  of  a  general  denial. 

On  February  14,  1912,  a  Judgment  was  ren- 
dered, finding  tbe  issues  In  favor  Qf  Norton. 
There  was  no  appeal  from  this  judgment, 
and  tbe  same  became  final. 

On  October  31,  1912,  Peggie  Kelley  filed 
another  action  in  the  district  conrt  of  Semi- 
nole county.  No.  2123,  against  Norton,  in 
which  she  sought  to  have  tbe  deed  canceled. 
The  allegations  contained  in  the  petition  in 
tbe  last  action  were  practically  the  same  as 
in  tbe  first  action,  except  the  grounds  for 
cancellation  of  tbe  deed  were  more  fully 
stated  In  the  latter  action.  To  the  last  peti- 
tion Norton  answered,  dutylng  the  allega- 
tions of  fraud,  and  further  alleged  that  on 
tbe  14tb  day  of  February,  1912,  in  the  dis- 
trict court  of  Seminole  county,  the  matters 
in  controversy  were  fully  litigated  and  de- 
tarmined  between  the  parties,  and  that  the 
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Judgment  In  that  case  was  there  rendered 
and  entered  of  record,  and  that  said  Judg- 
ment was  conclusive  and  res  adjudicata  aa 
to  all  matters  set  forth  In  tbe  last  petition. 
Judgment  was  rendered  In  favor  of  Peggie, 
canceling  the  deedi  From  this  Judgment 
Norton  appealed  to  this  court.  Oa  April  11, 
1916,  In  a  Judgment  rendered  by  this  court, 
the  Judgment  of  the  trial  court  was  reversed 
and  remanded,  with  instructions  to  set  aside 
tbe  Judgment  rendered  by  tbe  trial  conrt  and 
render  Judgment  in  favor  of  Norton. 

Tbe  Instant  action  was  fiJed  by  plaintiff 
for  possession.  The  authorities  In  this  Ju- 
risidiction  are  uniform  to  the  effect  that  if 
tbe  homestead  character  had  attached  to  tbe 
land  at  the  execution  and  deliver;  of  the 
deed,  then  Barrett  Kelley  was  entitled  to 
all  the  protections  and  safeguards  pertaining 
to  the  homestead,  and  in  that  event  any  deed 
executed  by  Peggie  alone  would  be  avoid. 

If  tbe  title  to  the  land  bad  been  In  Barrett, 
the  deed  executed  by  him  alone  would  have 
been  invalid,  and  since  tbe  act  of  1905,  if  the 
title  to  the  same  was  held  in  tbe  wife,  tbe 
deed  executed  by  Peggie  to  the  homestead 
would  be  invalid,  unless  Barrett  bad  Joined 
therein. 

[1]  Section  2,  article  12,  of  the  Constitu- 
tion of  Oklahoma  provides  that  the  owner,  if 
married,  shall  not  sell  the  homestead  with- 
out the  consent  of  bis  or  her  spouse,  given  In 
such  manner  as  ipay  be  prescribed  by  law. 
Section  1143,  Rev.  Laws  1910,  provides  that 
no  deed,  mortgage,  or  contract  relating  to  the 
homestead,  exempt  by  law,  except  a  lease  for 
a  period  not  exceeding  one  year,  shall  be 
valid  unless  in  writing  and  subscribed  by 
both  husband  and  wife,  where  botb  are  living 
and  not  divorced  or  legally  separated,  ex- 
cept to  the  extent  provided  in  subsequent  sec- 
tions. 

In  McWhorter  v.  Brady,  41  OkL  383,  140 
Pac.  782.  the  fourth  and  fifth  paragraphs  of 
the  syllabus  are  as  follows: 

"4.  A  homestead,  the  title  to  which  is  in  the 
husband,  cannot  be  sold  or  otherwise  alienated 
by  the  husband,  without  the  wife  joining  in  the 
conveyance,  unless  the  wife  has  voluntarily 
abandoned  the  husband,  or,  for  any  cause  has 
taken  up  her  residence  out  of  the  state  for  a 
period  of  one  year  or  more.  A  deed  to  a 
homestead,  executed  by  a  husband,  without  such 
abandonment  or  removal  of  residence  on  the 
part  of  the  wife,  is  void. 

"6.  Where,  in  a  divorce  case,  a  decree  had 
been  denied  both  parties,  but  the  wife  had  been 
enjoined  from  interfering  with  tbe  husband's 
possession  of  the  homestead,  she  was  not  there- 
by divested  of  her  right  or  title  to  and  in  the 
homestead,  but  was  yet  the  legal  wife  of  tbe 
husband,  and  any  attempt  by  tbe  latter  to  sell 
the  homestead  without  the  wife's  consent  or 
without  her  joining  in  the  conveyance,  was 
void." 

In  the  case  of  Wbelan  v.  Adams  et  al.,  44 
Okl.  696,  145  Pac.  1158,  L.  B.  A.  19150,  6KL, 
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Jas.  D.  Whelan  execnted  a  deed  purporting 
to  convey  to  P.  O.  Adama  certain  land.  The 
deed  was  not  signed  by  the  wife,  and  was 
given  without  her  knowledge.  The  land  sold 
was  the  homestead  of  Whelan  and  wife.  We 
quote  from  the  body  of  the  opinion  as  fol- 
lows: 

"The  sale,  having  been  made  in  direct  viola- 
tion of  the  express  provision  of  our  organic 
law,  was  void;  hence  Adams  acquired  no  rights 
by  reason  of  his  purchase.  The  constitutional 
inhibition  is  plain,  unambiguous,  and  admits 
of  no  exceptions  which  would  destroy  its  ob- 
vious design.  If  the  <owner  be  a  married  man, 
the  consent  of  the  wife,  given  in  such  manner 
as  may  be  prescribed  by  law,  is  essential  to  the 
valid  alienation  of  the  homestead,  unless  (it 
may  be)  the  conveyance  be  made  to  her.  No 
alienation  of  the  homestead  by  the  husband 
alone,  in  whatever  way  it  may  be  effected,  is  of 
any  validity;  nothing  that  he  can  do  or  suffer  to 
be  done  can  cast  a  cloud  upon  the  title;  it  re- 
m^s  absolutely  free  from  all  grants  and  in- 
cumbrances, except  those  mentioned  in  the 
Constitution." 

In  Morris  ▼.  Ward,  6  Kan.  (2d  £d.  Ann.) 
141,  the  court  said: 

"No  alienation  of  the  homestead  by  the  hus- 
band alone,  in  whatever  way  it  may  be  effected, 
is  of  any  validity;  nothing  that  he  alone  can 
do,  or  Buffer  to  be  done,  can  cast  the  slightest 
cloud  npon  the  title  to  the  homestead;  it  re- 
mains absolutely  free  from  all  liens  and  in- 
cumbrances, except  those  mentioned  in  the  C!on- 
stitution." 

The  land  conveyed,  having  been  Impressed 
with  the  homestead  character  during  the  life- 
time of  Barrett  Kelley,  then  in  order  to  make 
the  deed  of  any  force  or  effect,  it  was  nec- 
essary for  Barrett  to  Join  therein.  Having 
failed  to  do  so,  then  when  Peggie  and  Joseph 
Shanks  intermarried,  the  deed  being  void, 
and  the  land  absolutely  free  from  all  grants 
and  Incumbrances,  Joseph  being  married  to 
Peggie,  living  upon  the  land,  claiming  the 
same  as  their  Joint  homestead,  the  homestead 
rights  existing  at  the  time  the  deed  was  exe- 
cnted  continued,  and  Joseph  Shanks,  by  rea- 
son of  his  marriage  to  Peggie,  was  entitled 
to  all  the  homestead  rights  in  the  land  to 
the  same  extent  as  U  the  deed  bad  never 
been  executed. 

It  must  be  borne  in  mind  that  the  action 
brought  by  Peggie  to  cancel'  the  deed  was 
almost  three  years  after  her  intermarriage 
with  Jos^;di  Shanks.  In  this  action  Joseph 
was  not  made  a  party ;  neither  was  he  made 
a  party  In  the  second  action  brought  by  Peg- 
gie. Assuming  without  deciding  that  Peggie 
is  ccmduded  by  the  Judgment  rendered  in  the 
case  of  Norton  v.  KeUey,  67  Okl.  222,  166 
Pac.  1104,  still  Joseph  would  not  be  conclud- 
ed, or  in  any  manner  bound,  by  the  Judgment 
therein  rendered,  for  the  reason  he  was  not 
a  party  to  that  action.  Had  both  he  and 
Peggie  been  parties,  then  there  would  be  no 


question  as  to  the  condnslve  effect  of  the 
Judgm^t  as  to  each. 

We  have  been  unable  to  find  any  decisions 
of  this  court  directly  in  point  However,  we 
are  assisted  in  our  conclusions  by.  the  deci- 
sions of  other  courts. 

In  the  case  of  Larson  v.  Reynolds  &  Pack- 
ard, 13  Iowa,  5T9,  81  Am.  Dec:  444,  Larson 
was  occupying  certain  property  as  a  faome- 
stead  with  his  wife  and  children.  He  exe- 
cuted a  mortgage  to  the  homestead  property. 
This  mortgage  was  not  signed  by  his  wife. 
An  action  was  commenced  to  foreclose  the 
mortgage.  The  decree  of  foreclosure  was  en- 
tered by  default  The  first  wife  died  after 
the  execution  of  the  mortgage,  but  before  the 
institution  of  the  foreclosure  suit  Larson 
married  again.  The  second  wife  was  not 
made  a  party  to  the  action.  It  was  there 
held  that  the  right  of  the  second  wife  to  the 
homestead  was  not  affected  by  the  mortgage 
foreclosure.    The  court  said: 

"If  the  complainant's  present  wife  bad  been 
made  a  party  to  the  bill  to  foreclose,  we  think 
the  controversy  would  have  been  at  an  end.  A 
failnre  to  set  np  the  homestead  exemption  at 
that  time  would  have  condnded  and  estopped 
them  from  making  the  daim  against  one  hold- 
ing under  the  sale.  The  order  of  foredosure 
would  have  settled  the  homestead  right,  and 
in  an  action  for  the  possession,  it  could  not  be 
again  adjudicated.  This  seems  to  us  to  be  in 
accordance  with  familiar  and  well-settled  law, 
as  applied  to  analogous  questions,  and  is  sus- 
tained by  the  following  direct  adjudications: 
Lee  V.  Kingsley,  13  Tex.  68;  Tadlook  v.  Ec- 
des,  20  Id.  782.  Where  there  is  personal  serv- 
ice, and  a  party  from  his  own  fault  fails  to  make 
his  defense,  he  is  as  much  conduded  as  if  the 
question  had  been  expressly  determined. 

"And  so,  again,  if  complainant  had  not  been 
married  at  the  time  of  the  foredosure,  he 
could  not  now  raise  the  question.  For,  if  un- 
married, he  was  the  only  person  who  could  de- 
fend, or  insist  upon  the  homestead  right.  And 
though  the  mortgage  was  invalid  for  want  of 
the  wife's  signature,  yet  he  might  or  not  insist 
upon  such  invalidity.  It  is  bs  it  he  had  been 
sued  upon  a  note  declared  void  by  statute,  or 
one  that  he  had  fuUy  paid,  or  one  obtained  by 
fraud,  and  had  failed,  after  personal  service, 
to  make  his  defense.  In  such  a  case,  the  judg- 
ment concludes  him  of  course,  and  we  see  no 
reason  why  the  same  rule  does  not  apply  in 
the  present  case. 

"The  mortgage  being  Invalid  at  the  time  of  its 
execution,  the  subsequent  death  of  the  wife 
would  not  change  its  character.    •    *    * " 

^nie  case  of  Chambers  v.  Cox,  23  Kan.  392, 
was  one  where  the  wife  never  had  been  a 
resident  of  the  state,  and  had  been  aban- 
doned without  cause.  The  husband  conveyed 
the  homestead  by  his  deed,  and  took  back  a 
mortgage  for  the  purdiase  price.  Hie  suit 
was  to  foredose  the  mortgage.  The  defense 
was  failure  of  title  because  the  wife  did  not 
Join  in  the  deed.  The  court  held  that  no  title 
passed  by  the  separate  deed  of  the  busband. 
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notwithstanding  the  wife  never  had  lived  In 
the  state.  Mr.  Justice  Brewer,  speaking  tor 
the  court  said: 

TTbe  separata  deed  of  a  married  man  to  the 
homestead  is  void;  it  does  not  devest  lilm  of 
tide,  nor  estop  him  from  recovering  the  land. 
The  qnestion  is  not,  who  will  inherit  from  him? 
bat,  has  liis  title  been  devested!  And  the  Con- 
stitution sayi  that  liis  title  to  the  homestead 
shall  not  pass  nnless  his  wife  Joins  in  the  deed. 
While  the  Legislature  may  regulate  the  manner 
of  inheritance,  it  cannot  avoid  or  limit  the 
constitutional  provision  for  the  protection  of 
homesteads.  The  'Constitution  forbids  the 
alienation  without  the  Joint  consent  of  hus- 
band and  wife.  It  does  not  add,  'providing  they 
are  living  together  and  oocnpying  the  home- 
stead,' nor  'providing  they  both  are  residents 
of  the  state';  but  the  prohibition  against  sep- 
arate alienation  is  absolute,  when  the  relation 
sf  husband  and  wife  exists.  Whether  any  ex- 
ception to  this  absolute  prohibition  were  wise 
it  is  not  for  us  to  inquire.  The  Legislature  has 
not  attempted  to  make  any,  even  IC  it  had  the 
power,  but  has  repeated  In  the  statute  the  very 
terms  of  the  constitutional  prohibition." 

Ooonael  for  plaintiff  in  tbelr  brief  say: 

"Assuming  for  the  purpose  of  this  argument 
thst  it  b«  true  that  the  land  was  s  homestead 
of  Barrett  Kelley  and  Peggie  Kelley  at  the  time 
of  her  deed  to  Norton,  and  that  Barrett  Kelley 
did  not  sign  the  same,  that  was  a  matter  di- 
rectiy  involving  titie  to  the  land  and  the  valid- 
ity of  the  deed,  just  as  much  so  as  was  the 
question  of  overreaching  and  inadequacy  of 
eon^eration,  and  the  Jndgment  of  Hon.  Tom 
D.  MeKeown,  the  then  district  judge  'that 
plaintiff  take  nothing,  and  that  defendant  have 
and  recover  his  costs,'  was  as  conclusive  against 
Peggie  Kelley  on  the  question  of  homestead  as 
it  was  upon  any  other  theory  that  might  have 
been  brought  into  the  case.  In  both  the  for- 
mer suits  brought  by  Peggie  Kelley,  one  of  the 
questions,  and  the  controlling  one,  was  wheth- 
er or  not  her  deed  to  Sam  Norton  of  August  6, 
1906,  should  be  canceled.  In  the  first  the  dis- 
trict court  said,  'No.'  In  the  second  this  hon- 
orable court  said  'No,'  because  she  was  estop- 
ped and  concluded  by  the  former  Judgment, 
which  was  a  dedsion  on  the  merits  concerning 
the  same  subject-matter  between  the  asms  par- 
ties. Will  this  honorable  court,  after  both 
of  the  deeiaiMur  above  mentioned,  permit  her 
to  deny  the  validity  of  said  deed,  and  by  doing 
so  withhold  from  us  the  possession  of  the  land 
which  has  twice  been  solemnly  decreed  snd  ad- 
Judged  to  be  ours?" 

In  answer  to  the  foregoing  qoestion  pro- 
poonded  by  oonnsel  It  is  sufficient  to  say  that 
SoBesfh  Suinks  was  not  a  party  to  the  ac- 
tltHis  Inatitnted  by  Peggie.  H«  was  not 
served  with  process.  He  never  had  his  day 
in  court,  and  bis  homestead  inttf  est  in  and 
to  tbe  land,  having  attached  before  the  Insti- 
tntion  of  the  actions  In  which  Peggie  sought 
tiie  cancellation  of  the  deed,  he  was  not  de- 
prived of  bis  rights  by  tbe  Judgment  against 
P^Xle. 


[2]  This  being  an  a<^on  for  possession  of 
the  premises  covered  by  the  deed,  plaintiff 
must  recover,  If  at  all,  upon  the  strragth  of 
his  own  title.  He  is  required  to  show  that 
he  is  entitled  to  possession,  not  only  against 
Peggie,  but  against  Joseph  as  well.  The 
Judgment  awarding  possession  against  Peggie 
would  give  him  no  relief,  as  Joseph's  right  to 
possession  is  not  affected  by  the  final  Judg- 
ment in  the  suits  between  Peggie  and  Norton. 

We,  therefore,  conclude  that  the  Judgment 
of  the  trial  court  should  be  reversed ;  and  it 
is  so  ordered. 

All  the  Jnstloes  concur. 


0*  Okl.  101) 
8CHANBACHER  v.  PAYNE  Ct  al. 
(Ns.  9739.) 

(Supreme  Court  of  Oklahoma.    June  22,  1920. 
Rehearing  Denied  July  24,  1920.) 

(BpOahiu  >y  the  Court.) 

1.  Pleading  «=34&-Petltlon  warranting  relief 
either  at  law  or  in  equity  good  oo  general  de- 
murrer. 

Where  the  petition  of  the  plaintiff  contains 
allegations  sufficient  to  entitie  the  plaintiff  to 
relief  cither  at  law  or  in  equity,  it  is  good  as 
against  a  general  demurrer. 

2.  Covenants  «=s>ll4(l)  —  Camplalat  for 
breach  of  warranty  hsid  good. 

Becord  examined,  and  keld,  that  the  trial 
court  erred  in  sustaining  a  demurrer  to  the 
plaintifTs  amended  petition.  The  Judgment  is 
reversed,  and  the  cause  remanded,  with  di- 
rections. 

Srror  firom  District  Conrt,  Bogera  Coun- 
ty; W.  J.  Campbell,  Jadge. 

Action  by  Clayton  A.  Schanbacher  against 
Johnathan  R.  Payne  and  another.  Judgment 
for  defendants  on  demurrer,  and  plaintiff 
brings  error.  Reversed  and  remanded,  with 
directions. 

C.  B.  Holtzendorff  and  P.  W.  Holtzen- 
dorff,  both  of  Claremore,  for  plaintiff  in  er- 
ror, 

Jno.  Q.  Adams,  Bichard  H.  Wills,  and  A. 
W.  Kelley,  all  of  Claremore,  for  defendants 
In  error. 

JOHNSON,  J.  The  plaintiff  In  error,  as 
plaintiff  below,  on  December  13,  1916,  com- 
menced on  action  In  said  court  against  the 
defendants  In  error  as  defendants  below,  and 
upon  a  demurrer  being  sustained  to  the  pe- 
tition, the  plaintiff  was  granted  time  to  file 
an  amended  petition,  which  was  filed  on  Ju- 
ly 5,  1917.  Thereafter  a  general  demurrer 
was  sustained  to  the  amended  petition,  and 
the  plaintiff  elected  to  stand  upon  the  amend- 
ed petition,  and  thereupon  the  actitHi  was 
dismissed  by  the  court  at  the  cost  of  the 
plaintiff,  and  error  is  prosecuted  to  this  <x>Qrt. 
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The  plaintiff's  amended  petition  is  quite 
lengtliy,  but  a  synopsis  of  the  facts  alleged 
is:  That  one  Johnathan  R.  Payner  or  J. 
ft.  Payne,  was  the  legal  guardian  of  his  minor 
daughter,  Mary  E.  He  was  regularly  appoint- 
ed, took  the  oath,  gave  bond,  and  qualified. 
As  such  guardian,  he  obtained  authority  of 
the  court  having  jurisdiction  of  the  guardi- 
anship to  exchange  30  acres  of  land,  vrlth  a 
horse  and  orchard  and  other  Improvements 
thereon,  belonging  to  him,  for  80  acres  of  un- 
improved land  belonging  to  bis  ward.  The 
exchange  was  made  upon  written  application 
of  the  father  and  mother  and  duly  verified 
petition  of  the  guardian,  and  with  a  full  dis- 
closure of  the  facts,  and  was  by  said  court 
duly  authorized  and  approved.  The  title  to 
the  30  acres  was  duly  conveyed  by  the  guard- 
Ian  and  his  wife  to  the  ward  by  a  warranty 
deed,  and  the  guardian  executed  his  deed  as 
such  guardian  to  his  wife,  and  the  mother  of 
the  ward,  for  her  80  acres.  The  guardian 
and,, his  wife  afterwards  mortgaged  the  80 
acres  for  $1,275,  and  thereafter  conveyed  it 
by  warranty  deed  to  plaintiff  in  error  for  $2,- 
400.  Plaintiff  In  error  paid  off  the  mortgage 
indebtedness,  and  paid  J.  B.  Payne  and  his 
wife  the  balance  of  the  purchase  money,  and 
took  possession  of  the  land.  The  ward,  upon 
attaining  her  majority,  brought  suit  against 
the  plaintiff  in  error  to  set  aside  the  guard- 
ian's sale  to  recover  possession  of  the  80 
acres  of  land.  While  this  suit  was  pending 
she  executed  to  her  father  and  former  guard- 
Ian  a  quitclaim  deed  to  the  30  acres  which 
she  had  received  in  exchange  for  her  80  acres. 
She  was  successful  in  her  suit  to  vacate  the 
guardian's  sale  of  the  80  acres  on  the  ground 
that  it  had  been  exchanged  for  other  real 
estate,  viz.  the  30  acres.  This  was  done 
without  requiring  her  to  account  for  any 
part  of  the  original  purchase  price,  for  the 
reason  that  she  had  restored  it  to  her  former 
guardian  by  conveying  to  him  the  title  to  the 
30  acres  which  he  had  received  in  exchange 
for  her  80  acres.  The  sole,  entire,  and  only 
consideration  received  by  the  guardian  for 
the  sale  of  the  80  acres  belonging  to  the 
ward  was  the  conveyance  of  the  30  acres  to 
the  ward.  This  consideration  was  returned 
and  restored  to  the  guardian  upon  the  ward's 
attaining  her,  majority  and  electing  to  dls- 
afiirm  the  guardian's  sale,  or  exchange,  by 
the  execution,  delivery,  and  recording  of  a 
quitclaim  deed  from  the  ward  to  J.  R.  Payne, 
her  father  and  former  guardian,  and  at  the 
time  of  the  commencement  of  this  action  the 
record  title  still  stood  in  the  name  of  J.  R. 
Payne  to  the  30  acres  of  land  which  is  in- 
volved In  this  action. 

Copies  of  the  guardianship  proceedings,  in- 
cluding the  guardian's  deed,  the  deed  of  the 
minor  to  the  30  acres,  and  the  deed  from  the 
defendants  to  the  plaintiff  of  the  80  acres, 
and  the  deed  from  the  defendants  to  the 
ward  to  the  80-acre  tract,  end  the  Journal 


entry  of  the  district  court  awarding  the  80- 
acre  tract  to  the  ward,  were  made  exhibits 
to  the  amended  petition  of  the  plaintiff,  mark- 
ed from  "A"  to  "I,"  inclusive. 
The  plaintiff's  assignments  of  error  are: 

(1)  That  the  Judgment  is  contrary  to  law; 

(2)  that  the  court  erred  In  sustaining  the  de- 
murrer to  the  amended  petition  of  the  plain- 
tiff, and  in  rendering  Judgment  in  favor  of 
the  defendant  and  against  the  plaintiff;  (3) 
erred  in  not  overruling  and  denying  the  de- 
murrer. 

The  allegations  in  the  plaintUTs  petition 
disclose  that  the  defendant  John  R.  Payne 
occupied  the  position  of  guardian  of  his 
ward  as  well  as  that  of  purchaser  of  the  real 
estate  of  his  ward,  to  wit ;  the  80-acre  tract, 
and  that  the  consideration  attempted  to  be 
passed  to  liis  ward  therefor  was  a  convey- 
ance by  him.  Joined  by  his  wife,  to  his  ward, 
conveying  the  30-acre  tract  involved  herein, 
whl(3i  was  the  sole  consideration  for  such 
purchase  or  exchange.  Thereafter  the  de- 
fendants, John  R.  Payne  and  Btta  Payne, 
conveyed  the  80-acre  tract  received  from  his 
ward  to  the  plaintiff  for  a  cash  consideration 
paid  by  the  plaintiff  amounting  to  $2,400. 
Thereafter,  on  attaining  her  majority,  the 
ward,  Mary  E.  Payne,  disaffirmed  the  trans- 
action of  exchange  of  properties  by  execut- 
ing a  quitclaim  deed  to  the  30-acre  tract  to 
her  father  and  former  guardian,  and  brought 
suit  In  the  district  court  of  Rogers  county 
to  cancel  and  set  aside  the  probate  proceed- 
ings of  the  county  court  leading  up  to  the 
exchange  of  properties  between  herself  and 
her  father  and  former  guardian,  and  to  can- 
cel the  conveyance  made  to  her  mother,  Etta 
B.  Payne,  and  to  recover  the  80  acres,  and  to 
quiet  title  to  the  same,  and  against  the  plain- 
tiff for  the  cancellation  of  his  deed  to  the 
land,  and  to  recover  from  him  the  rents  and 
profits.  Judgment  was  rendered  in  her  fa- 
vor granting  such  relief,  including  a  Judg- 
ment against  plaintiff  for  rents  and  profits 
in  the  sum  of  $380,  with  Interest  thereon  at 
the  rate  of  6  per  cent,  per  annum. 

[0  From  an  examination  of  the  record  it 
is  obvious  that  the  trial  court  erred  in  sus- 
taining the  demurrer  of  the  defendant  to  the 
amended  petition  of  the  plaintiff.  Rev.  Laws 
1910,  :  4735,  provides: 

"The  rules  of  pleading  heretofore  existing  in 
civil  actions  are  abolislied;  and  hereafter,  the 
forms  of  pleadings  in  civil  actions  in  courts  of 
record,  and  the  rales' by  which  their  sufficiency 
may  be  determined,  are  those  prescribed  by 
this  Code." 

Section  4737  provides  that  the  petition 
must  contain :  First,  "The  name  of  the  court 
and  the  county  in  which  the  action  is 
brought,  and  the  names  of  the  parties,  plain- 
tiff and  defendant,  followed  by  the  word,  'pe 
tition,' "  Second.  "A  statement  of  the  facts 
constituting  the  cause  of  action,  in  ordinary 
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and  concise  Utnguage,  and  without  repeti- 
tion."   Third.     "A  donand  of  the  relief  to 
wUch  the  party  supposes  himself  oititled." 
Section  4738  provides: 

"The  plaintiff  may  unite  seTeral  caasea  of 
action  in  the  same  petition,  whether  they  be 
such  as  have  heretofore  been  denominated  legal 
or  equitable,  or  both,  where  they  all  arise  out 
of  any  one  of  the  following  classes:  First. 
The  same  transaction,  or  transactions,  connect- 
ed with  the  same  subject  of  action.  Second. 
Contracts,  express  or  implied." 

In  construing  these  statutes  this  court  has 
freqaently  held  that — 

"It  is  not  necessary  for  facts  to  be  stated  in 
■ncfa  manner  as  would  entitle  one  to  recover 
nnder  any  particular  form  of  action,  but  suffi- 
cient if  they  show  a  right  to  recovery  under 
(eneral  prindplea  of  law."  Hawkins  v.  Over- 
street.  7  OU.  277,  54  Pac.  472;  Watkins  v. 
Yen.  176  Pac.  390;  Cleveland  National  Bank 
V.  Board  of  Education,  179  Pac.  464;  Tancred 
V.  Brewer.  76  Okl.  17.  181  Pac.  490. 

[2]  The  facta  alleged  in  the  amended  pe- 
tition of  the  plaintiff  shows  a  breach  of  war- 
ranty In  the  deed  of  the  defendants  to  the  80- 
acre  tract  of  land  for  which  he  paid  the  de- 
fmdanta  $2,400  in  cash,  and  that  the  dis- 
trict conrt  awarded  the  land  to  the  minor, 
and  rendered  a  Judgment  in  her  favor  against 
the  plaintiff  herein  for  $380,  with  interest 
thereon  at  6  per  cent,  per  annum  for  rents 
and  profits.  So  we  think  It  cannot  be  said 
that  the  allegations  of  the  petition  failed  to 
state  a  cause  of  action.  As  to  whether  or 
not  the  plaintiff  would  be  entitled  to  any  eq- 
nltable  relief  against  the  defendant  may,  and 
doobtless  will  be,  determined  by  the  trial 
conrt  under  the  evidence  of  the  parties  at 
the  trl|il  upon  the  merits.  The  conrt  will 
have  Jurisdiction  of  the  parties  of  the  sub- 
ject-matter, and  Is  clothed  with  power  to 
administer  full  Justice  between  the  parties 
accordingly  as  they  may  show  themselves  to 
be  entitled,  both  at  law  and  in  equity.  The 
Judgment  of  'the  trial  court  is  reversed,  and 
the  cause  remanded,  with  directions  to  pro- 
ceed in  accordance  with  tlie  vlewa  herein  ex- 
preued. 

HARRISON,  y.  C.  J.,  and  PITCBFOBD, 
McMBIIjU  and  BAILEY,  JJ.,  concur. 


(T»  OU.  17) 

VANN  et  al.  v.  UNION  CENT.  LIFE  INS. 
CO.  at  al.    (No.  9836.) 

(Supreme  Conrt  of  Oklahoma.    June  29,  1920.) 

(avllabut  by  ike  Court.) 

I.  Appeal  and  error  «=982(3)  —  Order  over- 
mliag  motion  to  vacate  Judgment  as  void  oa 
its  face  a  "flaal  order." 
An  order  of  the  conrt  overruling  a  motion 

to  vacate  a  judgment  on  the  ground  that  it  is 


void  on  its  face  is  a  "final  order,"  to  reverse 
which  a  proceeding  in  error  may  be  prosecuted 
in  this  court  under  the  provisions  of  sections 
5236  and  5237,  R.  L.  1910. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Final 
Order.] 

2.  Appeal  and  error  ®=382(3)— Order  vacating 
Judgment  to  permit  praaeeutloa  or  defenss 
held  "Interlocutory  order," 

An  order  vacating  a  judgment  for  the  par- 
pose  of  permitting  a  party  against  whom  the 
judgment  is  rendered  to  prosecute  or  defend  is 
interlocutory,  because  further  proceedings  are 
necessary  in  the  trial  court.  Such  "interlocu- 
tory order"  Is  not  appealable. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Firat  and  Second  Seriea,  Inter- 
locutory Order.] 

3.  Appeal  and  arrar  «=s>82(9)  —  Dadslon  on 
motion  to  vaoats  Judgment  held  final  ordar 
Involving  msrita. 

A  motion  to  vacate  a  judgment  filed  under 
the  statute  is  an  attack  upon  the  validity  of  the 
judgment,  and  the  order  of  the  court,  either 
overruling  the  motion  or  vacating  the  judg- 
ment on  the  ground  that  it  is  void  on  its  face, 
is  a  final  order  and  judgment  involving  the  mer- 
its of  the  action,  to  reverse  which  a  proceed- 
ing in  error  may  be  prosecuted  in  thia  court. 

4.  Appeal  and  error  ^=39— Ground  for  vaoa- 
tlon  of  daorea  af  sale  should  not  bs  arqad 
against  eonflrmatlon. 

If  the  objections  to  the  confirmation  of  a 
sheriff's  sale  are  based  on  matters  which  should 
be  insisted  upon  as  grounds  for  vacating  the 
decree  of  sale,  then  the  remedy  is  a  motion  to 
vacate  the  judgment. 

5.  Appeal  and  error  «s>82(5)— Fraud  and  Ir^ 
regularitlea  la  aala  ground  for  prooeadlng  in 
error. 

Although  the  Judgment  may  be  vaUd,  if 
there  was  fraud  or  irregularities  in  the  sale 
and  the  facta  to  prove  the  same  are  preaented 
to  the  eourt,  and  the  conrt  overrules  the  ob> 
jections  based  thereon  and  confirms  the  sale, 
then  a  proceeding  in  error  may  be  prosecuted 
from  the  order  of  confirmation. 

6.  Appeal  and  error  «=>529(2)— Motion  to  va- 
cate and  order  thereon  not  In  reoord  without 
bill  of  exceptions  or  oase-made. 

A  motion  to'  vacate  and  set  aaide  a  Judg- 
ment and  the  order  of  the  court  thereon  are 
not  parts  of  the  record,  unless  brought  into 
the  same  by  a  bill  of  exceptions  or  case-made. 

7.  Appeal  and  error  «=;3499  ( I )— Objections  to 
eonflrmatlon  not  In  record  without  bill  of  ax- 
oeptloBS  or  case-mada. 

The  objections  and  exceptions  to  the  order 
confirming  a  sberiiTs  sale  are  not  parte  of  the 
record  proper,  unless  brought  into  the  same  by 
a  bill  of  exceptions  or  caae-made. 

8.  Appeal  and  error  «=3S53( I)— Methods  of 
bringing  record  to  Supreme  Court  In  sup- 
port of  petition  In  error  stated. 

There  are  two  ways  of  bringing  a  record 
to  this  court  in  support  of  a  petition  in  error: 
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(a)  The  party  appealing  may  attach  to  bla  peti- 
tion In  error  a  caie-made  containing'  all  the 
record,  indudlng  evidence  and  statements  of 
the  exceptions,  without  the  necessity  of  having 
the  exceptions  reduced  to  writing,  allowed,  and 
signed  by  the  trial  judge;  (b)  or  the  appealing 
party  may  attach  to  his  petition  in  error  a 
transcript  of  the  record,  and  if  he  desires  to 
bring  to  this  court  any  part  of  the  record,  oth- 
er than  the  pleadings,  the  process,  the  return, 
reports,  verdict,  orders,  and  judgments,  as  pro- 
vided for  in  section  5146,  B.  L.  1910,  be  must 
Incorporate  the  same  Into  the  record  by  a 
bill  of  exceptions. 

9.  Appeal  and  error  «=;3536— Bill  of  sxoeptiona 
must  be  reduced  to  writing  during  term,  un- 
less deoialon  In  vacation. 

The  bill  of  exceptions  must  be  reduced  to 
writing  during  the  term  of  court  at  which  the 
proceedings  were  had,  unless  the  ruling  and 
decision  excepted  to  is  made  in  vacation  or 
at  chambers,  allowed  and  signed  by  the  trial 
judge,  and  filed  with  the  pleadings  as  a  part  of 
the  record.  The  bill  of  exceptions  never  be- 
comes a  part  of  the  record  until  it  is  filed  in 
the  trial  court;  and  unless  filed  in  that  court 
it  cannot  be  incorporated  into  a  transcript  in 
support  of  the  petition  in  error  in  this  court. 

10.  Appeal  and  error  «=380l(l)  —  Motion  to 
dismiss  aptioal  not  favored. 

"Experience,  observation,  the  thonghtful 
consideration  of  the  subject  through  many  gen- 
erations of  men  by  publicists  and  statesmen, 
have  produced  a  consensus  of  opinion  through- 
out the  civilized  world  that  the  final  decision 
of  grave  issues  should  not  be  left  to  the  court 
or  judge  who  first  hears  or  tries  them,  how- 
eyer  learned,  able,  wise,  and  impartial  he  may 
be,  but  that  those  disappointed  in  the  first  de- 
cision should  be  permitted  to  invoke  the  judg- 
ment of  other  unprejudiced  minds  upon  the 
righteousness  of  the  conclusion."  Motions  to 
dismiss  appeals  are  niot  looked  upon  with  favor, 
and  unless  it  clearly  appears  from  the  appel- 
lant's statement  of  his  own  case  that  the  appeal 
is  wholly  without  merit,  or  it  is  manifestly 
dear  from  a  casual  examination  of  the  record 
that  the  only  point  involved  is  a  clear  and  un- 
mixed question  of  law,  firmly  and  finally  set- 
tled adversely  to  plaintiff  in  error  by  the  deci- 
sions of  this  court,  or  the  court  is  without  ju- 
risdiction, or  the  case  is  moot,  a  motion  to 
dismiss  will  not  be  considered  in  advance  of 
the  date  the  case  comes  on  regularly  to  be 
beard  on  its  merits. 

11.  Exceptions,  bill  of  «=957— Indorsement  of 
clerk  on  filing  of  exooptlons  not  Indlsponsa- 

bis. 
The  statute  does  not  require  that  the  bill 
of  exceptions,  in  order-  to  be  filed,  show  the 
indorsement  of  the  derk  on  the  bill  that  it 
was  actually  filed.  The  clerk's  indorsement  is 
nothing  more  tlian  evidence  of  filing,  and  if 
the  bill  of  exceptions,  after  having  been  allow- 
ed and  signed  by  the  trial  judge,  was  deposited 
in  due  time  with  the  clerk,  to  be  preserved  with 
the  pleadings  as  a  part  of  the  record,  it  was 
filed  within  the  requirements  of  the  statute. 

Error  from  District  Court,  Nowata  County ; 
W.  J.  Campbell,  Judge. 


Suit  by  the  Union  Central  Life  Insurance 
Company  and  others  against  William  Yann 
and  another  to  foreclose  a  mortgage.  De- 
cree for  plaintiffs,  motion  to  vacate  the  fore- 
closure Judgment  overruled,  and  defendants 
bring  error.  On  motion  to  ^iffmiifa  Motion 
orerraled  conditionally. 

W.  H.  Yann,  of  Lenapah,  for  plalntUb  in 
error. 

C.  J.  Sloop,  of  Independence,  ECan.,  and 
Geo.  B.  Scbwabe  and  E.  J.  Baymond,  both  of 
Nowata,  for  defendants  in  error. 

BAMSET,  J.  On  Mardi  26,  1918,  WllUam 
Yann  and  Lovey  Yann,  as  plaintiffs  In  error, 
filed  their  petition  In  error  In  this  court 
against  the  defendants  in  error.  Union  Central 
Life  Insurance  Company  and  others,  where- 
in they  allege  that  a  judgment  by  default 
was  entered  against  them  in  favor  ot  defend- 
ants in  error  on  February  8,  1917,  In  the 
district  court  of  Nowata  county,  foreclosing 
a  real  estate  mortgage;  that  thereafter,  and 
on  August  4,  1917,  plalntltTs  in  error  filed  a 
motion  to  vacate  the  foreclosure  judgment, 
and  gave  notice  to  the  adverse  parties,  as 
required  by  section  6268,  B.  L.  1910;  also 
that  thfly  objected  to  the  confirmation  of  the 
sale  of  the  land,  which  objection  was  over- 
ruled, and  'the  sale  confirmed.  They  also 
claim  that  the  trial  court  overruled  their 
motion  to  vacate  the  judgment,  and  they 
come  to  this  court  with  their  petition  in  er- 
ror, attaching  thereto  what  purports  to  be  a 
transcript  of  the  record. 

[1]  1.  The  purported  transcript  of  the  rec- 
ord shows  that  ptlalntiUs  in  error  did  file  a 
motion  to  vacate  the  Judgment  for  want  of  Ju- 
risdiction of  the  subject-matter  of  the  action. 
The  defendants  in  error  have  filled  a  motion 
to  dismiss  the  appeal.  In  the  brief  of  counsel 
for  plaintUlB  in  error,  it  is  Insisted  that  the 
motion  to  vacate  the  Judgment  was  filed  un- 
der the  authority  of  sections  S267  to  S274, 
inclusive,  B.  L.  1910.  Of  course,  if  the  court 
had  no  Jurisdiction  over  the  subject-matter 
of  the  action,  and  that  is  disclosed  by  an 
inspection  of  the  Judgment  roll,  the  Judgment 
is  void  on  its  face,  and  may  be  vacated  at 
any  time  oq  motion.  Pettis  v.  Johnston  (de- 
cided June  1,  1920)  190  Pac.  681.  An  order 
of  the  court  overruling  a  motion  to  vacate  a 
judgment  on  the  ground  that  it  Is  void  on  its 
face  is  a  final  order,  to  reverse  which  a  pro- 
ceeding in  error  may  be  prosecuted  in  this 
court  under  the  provisions  of  sectioiis  6236 
and  6237,  B.  L.  1910.  To  hold  otherwise  is 
to  make  the  trial  court  the  court  of  last  re- 
sort in  an  attack  on  a  judgment  by  a  method 
expressly  provided  by  statute  for  testing  Its 
validity.  It  is  an  order  affecting  a  substan- 
tial right.  It  is  not  an  Interlocutory  order. 
It  is  final.  As  said  by  Lord  Alverstone,  O. 
J.,  speaking  for  the  English  Court  of  Ap- 
peals: 
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"Th«  teat  u  to  whether  an  order  should  be 
eonsidered  filial  or  ^litterlocutory  is  this:  If 
the  order  finally  disposes  of  the  rights  of  the 
parties,  it  ooght  to  be  treated  as  final;  if,  on 
the  other  hand,  further  proceedings  are  neces- 
sitated, it  ought  to  be  treated  as  interlocutory." 
2  Standard  Proe.  166. 

[2]  When  the  conrt  OTermlea  the  motion  to 
Tacate.  that  aettlea  the  matter,  and  "no 
further  proceedinss  are  necessitated."  While 
an  order  racating  a  Jadgment,  foe  the  porpose 
of  permitting  a  par^  against  whom  the  judg- 
ment is  rendered  to  prosecute  or  defend,  ia  In- 
terlocntory  (Moody  &  Co.  t.  Freeman  &  Wil- 
liams. 24  OkL  701,  104  Pac.  SO;  Maddle 
T.  BeftTers.  24  Okl.  706,  104  Pac.  900;  Toyra 
at  Ryars  v.  Sproula,  24  Okl.  209.  103  Pac. 
1038 ;  Moody  &  Co.  t.  Freeman-Sipes  Co.,  28 
Okl.  390,  118  Pac.  184;  Smith  t.  Whitlow,  81 
Okl.  758,  128  Pac.  1061),  becanae  fnrther 
proceedings  are  necessitated  in  the  trial 
ooiort,  an  order  overmllng  the  motion  to  va- 
cate Is  final,  and  as  it  affects  a  substantial 
right  an  appeal  therefrom  Ues  to  this  court 
This  conrt  in  Wesley  t.  Diamond,  26  Okl. 
170,  109  Pac.  624,  after  reviewing  the  au- 
thoritle8,Bald: 

"That  the  correct  rule  to  be  observed  Is  that 
an  appeal  will  lie  to  this  court  under  the  stat- 
ute quoted  prior  to  final  Judgment  whenever 
the  order  which  is  made  involves  the  merits  of 
the  action  or  any  part  thereof." 

[3]  ▲  motion  to  vacate,  filed  under  the 
statnte,  Is  an  attack  npon  the  validity  of  the 
Judgment,  and  the  order  of  the  conrt,  either 
overmllng  the  motion  or  vacating  the  Judg- 
ment on  the  ground  that  it  Is  void  on  its 
face.  Is  a  final  order  and  Judgment  involving 
the  merits  of  the  action.  See  Wauchope  v. 
McCormick,  158  Mo.  660,  69  8.  W.  970.  The 
motion  to  vacate  is  a  statutory  substitute 
(altboogb  not  exclnslve)  for  a  bill  in  equity, 
and  no  one  would  claim  that  a  Judgment  of 
the  conrt  in  equity,  denying  or  granting  plain- 
tiff relief,  was  not  appealable.  Btevirmac 
OU  &  Oas  Co.  V.  Dittman,  246  U.  S.  210,  38 
Snp.  Ct  116,  62  L.  Ed.  248.  The  weight  of 
authority  holds  that  an  appeal  lies  from  a 
Judgment  void  on  its  face.  2  Standard  Proc. 
ISO;  Baker  v.  Newton,  22  Okl.  668,  08  Pac. 
981.  If  the  Invalidity  of  the  Judgment  ap- 
pears from  an  inspection  of  the  Judgment 
roU,  that  question  may  be  first  raised  In  this 
court,  although  no  exceptions  were  taken 
thereto  in  the  trial  court.  International 
Harvester  Co.  v.  Cameron,  25  Okl.  266,  105 
Pac.  188;  CatTrey  v.  Overholser,  8  Okl.  202, 
57  Pac.  206;  Goodwin  v.  Blckford,  20  Okl.  91, 
93  Pac.  648,  129  Am.  St  Rep.  729;  Kellogg  ▼. 
School  District  13  Okl.  286,  74  Pac.  110. 

[4,  S]  2.  Plaintiff^  in  error  also  assign  as 
error  the  court's  action  In  overruling  their 
objections  to  the  confirmation  of  the  sheriff's 
sale.  If  the  objections  to  the  confirmation 
are  based  on  matters  which  should  be  in- 
sisted upon  as  grounds  for  vacating  the  Judg- 
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ment  under  which  the  sale  ia  made,  then  the 
remedy  Is  a  motion  to  vacate  the  judgment 
If  there  was  frand  or  irr^;nlarities  in  the 
sale,  and  the  facte  to  prove  the  same  are 
presented  to  the  court  and  the  court  over- 
rules the  objections  based  thereon,  and  con- 
firms the  sale,  then  an  appeal  may  be  prose- 
cuted from  the  order  of  conflrmatl<m.  The 
assault  on  the  order  of  confirmation.  In  order 
to  present  matters  reviewable  by  this  court 
must  be  based  on  matters  distinct  from  er- 
rors in  rendering  the  Judgment  under  which 
the  sale  is  ordered.  That  an  order  confirming 
a  sheriff's  sale  over  objections  and  exceptions 
based  upon  matters  arising  subsequent  to 
the  rendition  of  the  order  of  sale  may  be  ap- 
pealed from,  see  Morrison  t.  Bumette,  164 
Fed.  617, 88  0.  O.  A.  891 ;  Dakota  Investment 
Oo.  V.  Snlllvan,  8  N.  D.  808,  83  N.  W.  283,  81 
Am.  St  Rep.  6i84 ;  Wauchope  v.  McCormick, 
168  Mo.  660,  69  S.  W.  970;  State  Nat  Bank 
V.  Neel,  63  Ark.  110,  IS  8.  W.  700,  22  Am. 
St  Rep.  185;  Hammond  v.  CalUeand,  111 
Gal.  206^  48  Pac.  60T,  62  Am.  St  Rep.  1«7. 

[I,  n  8.  There  la  no  casemade  attached  to 
the  petition  In  error,  but  there  is  a  transcript 
of  the  record  duly  certified  to  by  the  derk. 
The  motion  to  vacate  the  Judgment  Is  not  a 
part  'of  the  judgment  roll,  as  defined  by  sec- 
tion 6146,  R.  L.  1910.  The  motion  to  vacate 
and  set  aside  the  Judgment  and  the  order  of 
the  court  thereon  are  not  parts  of  the  record, 
unless  they  are  brought  into  the  same  by 
a  bin  of  exceptions  or  case-made.  Devault  v. 
Merchants'  Exch.  Co.,  22  Okl.  624,  98  Paa 
342.  Neither  are  the  objections  and  excep' 
tions  to  the  order  confirming  the  sherifTs  sale 
any  part  of  the  record  proper,  and  must  be 
made  such  by  bill  of  exceptions  or  case-m8.de. 

[8]  4.  There!  are  two  ways  6f  bringing  a 
record  to  this  court  on  xietitlon  In  error:  (a) 
The  party  dlssatlsfled  with  the  Judgment  may 
attach  to  his  petition  in  error  a  case-made,  as 
provided  by  the  statutes.  The  case-made, 
under  section  S242,  R.  L.  1910,  as  amended 
by  the  act  approved  March  21,  1917  (Laws 
1917,  c.  218),  containing  statemente  of  the 
exceptions,  shall  have  the  same  effect  as  if  the 
exceptions  had  been  reduced  to  writing,  allow- 
ed, and  signed  by  the  judge  at  the  time  they 
were  made.  Therefore,  when  the  petition  In 
error  has  attached  thereto  a  case-made,  as  pro- 
vided by  the  statutes,  there  Is  no  heoesslty  for 
a  bill  of  exceptions,  (b)  The  party  appealing 
may  attach  to  his  petition  in  error  a  tran- 
script of  the  record,  and  If  the  plaintiff  in  er- 
ror desires  to  bring  to  this  court  any  part  of 
the  record,  other  than  the  pleadings,  the 
process,  the  return,  reporta,  verdicts,  orders, 
and  jndgmenta,  as  provided  for  in  section 
6146,  R.  L.  1010,  he  should  incorporate 
the  same  into  the  record  by  a  bill  of  excep- 
tions. Sections  6026  to  6032,  inclusive,  in- 
dicate what  may  be  Incorporated  into  a  bill 
of  exceptions.  Unless  the  decision  or  rul- 
ing of  the  court  excepted   to  is  made  in 
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vacation  or  at  chambers,  time  beyond  the 
term  of  the  court  cannot  be  allowed  by  the 
trial  Judge  witUn  which  to  reduce  the  ex- 
ceptions to  writing.  Section  6027,  R.  L.  1910. 
Section  6030,  B.  li.  1910,  provides  that,  where 
the  decision  objected  to  and  excepted  to  is 
not  entered  on  the  record,  the  party  excepting 
must  reduce  hla  exceptions  to  writing  and 
present  same  to  the  Judge  for  allowance.  Of 
course  that  section  does  not  apply  when  a 
cause  is  brought  to  tMs  court  on  a  case-made, 
because  section  5242,  R.  li.  1910,  as  amended 
by  act  approved  March  21,  1917,  obviates  the 
necessity  of  a  bill  of  exceptions. 

[9]  The  case-made  may  show  the  excep- 
tions by  statement  therein,  without  the  ex- 
ceptions being  specially  allowed  and  signed 
by  the  judge;  but  where  the  record  is  not 
brought  here  on  a  case-made,  but  on  a  bill  of 
exceptions,  the  bill  of  exceptions  must  I>e  re- 
duced to  writing,  allowed,  and  signed  by  the 
trial  judge,  "whereupon  it  shall  be  filed  with 
the  pleadings  as  a  part  of  the  record,  but 
not  spread  at  large  on  the  journal."  When 
the  exceptions  are  reduced  to  writing,  al- 
lowed, and  signed  by  the  trial  judge,  that 
document  becomes  what  Is  known  as  a  "bill 
of  exceptions,"  when  filed  as  a  part  of  the 
record  in  the  case.  If  the  decision  objected 
to  and  excepted  to  is  made  at  chambers  or  in 
vacation,  the  judge  may  extend  the  time  for 
writing  up  the  bill  of  exceptions,  not  exceed- 
ing 10  days;  but  in  any  event  a  bill  of  ex- 
ceptions must  be  allowed,  signed  by  the  trial 
Judge,  and  filed  In  the  trial  court  before  it 
can  become  a  part  of  the  record,  and  until  it 
has  been  made  a  part  of  the  record  in  the 
trial  court  it  becomes  no  part  of  the  tran- 
script of  the  record  certified  to  by  the  clerk  of 
the  trial  court  The  transcript  of  the  record 
attached  to  the  petition  in  error  must  af- 
firmatively show  that  the  bill  of  exceptions 
was  filed  as  a  part  of  the  record  in  the  trial 
court.  Bruce  v.  Casey-Swasey  Co.,  13  Okl. 
654,  76  Pac.  280;  Rice  v.  West,  10  Okl.  1,  33 
Pac.  706;  Sbmnaker  v.  O'Brien,  19  Kan. 
476;  A.  &  N.  R.  R.  Co.  T.  Wagner,  19  Kan. 
336.  The  judgment  sought  to  be  vacated  was 
rendered  February  8,  1917.  The  proceedings 
in  error  were  not  filed  in  this  court  until 
March  26, 1918.  There  Is  no  appeal  from  the 
order  confirming  the  sherlfiTs  sale,  unless  it 
was  assailed  in  the  lower  court  on  matters 
arising  subsequent  to  the  decree  of  sale, 
which  matters  must  be  shown  by  case-made 
or  bill  of  exceptions,  and  it  therefore  appears 
that  this  court  has  no  jurisdiction  to  enter- 
tain an  appeal  based  on  a  transcript  of  the 
record,  because  it  was  not  filed  within  the 
6  months  allowed  by  the  statute. 

[11]  6.  The  transcript  of  the  record  Mn- 
tains  what  purports  to  be  a  bill  of  exceptions, 
allowed  and  signed  by  the  trial  judge.  The 
statute  does  not  require  that  the  bill  of  ex- 
ceptions, In  order  to  be  filed,  show  the  in- 
dorsement of  the  clerk  on  the  bill  that  it  was 


actually  filed.  Hie  clerk's  indorsement  ia 
nothing  more  than  evidence  of  filing.  If, 
however,  the  bill  of  exceptions,  after  being 
allowed  and  signed  by  the  trial  judge,  was, 
during  the  term  of  court,  deposited  with  the 
clerk,  to  be  preserved  with  the  pleadings  as 
a  part  of  the  record,  then  it  was  filed  within 
the  requirements  of  the  statute.  8  Ency.  PI. 
&  Pr.  923-927.  It  may  be  that  the  d^k  by 
oversight  or  Inadvertence  failed  to  indorse 
the  bill  of  exceptions  as  filed,  and  it  may  be 
that  the  clerk  in  making  up  the  transcript  of 
the  record  failed  to  show  by  recitation  that 
the  bill  of  exceptions  was  filed,  if  that  be  a 
fact.  It  is  not  the  disposition  of  this  court  to 
deprive  parties  of  a  hearing  in  this  court. 

[10]  Motions  to  dismiss  appeals  are  not 
looked  upon  with  fit vor.  One  of  the  ablest 
judges  in  this  nation.  Judge  Sanborn,  speak- 
ing for  the  Dnited  States  CSrcult  Court  of 
Appeals  for  the  Eighth  Circuit  in  Boatmen's 
Bank  v.  Fritzlen,  136  Fed.  650,  68  C.  a  A. 
288,  made  these  pertinent  remarks : 

"Experience,  observation,  the  thoughtful 
consideration  of  the  snbject  through  many  gen- 
erations of  men  by  publicists  and  statesmen, 
have  produced  a  consensus  of  opinion  through- 
out the  dvilixed  world  that  the  final  decision  of 
grave  issues  should  not  be  left  to  the  court  or 
judge  who  first  hears  or  tries  them,  however 
learned,  able,  wise,  and  impartial  he  may  be, 
but  that  those  disappointed  in  the  first  deci- 
sion should  be  permitted  to  inToke  the  judg- 
ment of  other  unprejudiced  minds  upon  the 
righteousness  of  the  conduaion.  The  elaborate 
system  of  appellate  courts  maintained  in  this 
and  other  nations  is  a  demonstration  of  the 
existence  and  the  prevalence  of  this  opinion. 
Every  consdentious  judge,  every  thoughtful 
man,  upon  whom  is  laid  th*  grave  responsibility 
and  the  heavy  burden  of  determining  the  rigtits 
of  liis  fellows,  rejoices  in  the  thought,  wherever 
such  is  the  case,  that  his  decision  may  be  re- 
viewed, and  that,  if  erroneous,  it  will  not  work 
irreparable  injustice  to  him  whom  he  deems  it 
his  duty  to  defeat," 

Therefore  it  is  ordered  that  the  plainttfTB 
in  error  may  within  15  days  from  this  date 
withdraw  the  record  for  the  purpose  of  tiaving 
it  corrected,  under  section  6243,  R.  L.  1910, 
so  as  to  show  that  the  bill  of  exceptions  was 
filed  in  due  time  with  the  pleadings  in  the 
trial  court,  if  such  be  the  fact  Plaintiffs  in 
error  will  give  counsel  for  defendants  in  er- 
ror 8  days'  notice  of  the  time  and  place  of 
presenting  the  transcript  to  the  derk  of  the  ' 
trial  court  for  his  certificate,  showing  by 
redtation  whether  or  not  the  bill  of  excep- 
tions was  filed  with  the  pleadings  in  this 
cause  in  the  trial  court  during  the  term  the 
motion  to  vacate  and  the  objections  to  the 
confirmation  of  the  sherifTs  sale  were  over- 
ruled. If  the  bill  of  exceptions  was  delivered 
into  the  actual  custody  of  the  derk  in  due 
time,  to  be  kept  by  him  among  the  files,  the 
clerk  may  indorse  on  the  bill  of  exceptions 
the  fact  of  filing,  and  attach  his  certificate 
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to  that  effect  to  the  transcript  Otherwise, 
the  appeal  in  this  case  will  be  dismissed. 

6.  It  is  contended  by  the  defendants  In 
error  that  the  appeal  is  frivolous.  Unless  it 
clearly  appears  from  the  appellant's  state- 
ment of  his  own  case  that  the  appeal  is 
wholly  wlthont  merit,  or  it  is  manifestly 
clear  from  a  casual  examination  of  the  record 
that  the  only  point  involved  is  a  clear  and 
unmixed  question  of  law,  firmly  and  finally 
settled  adversely  to  plaintiff  in  error  by  the 
decisions  of  this  court,  or  the  court  is  with- 
out Jurisdiction,  or  the  case  is  moot,  a  mo- 
tion to  dismiss  will  not  be  considered  in  ad- 
vance of  the  date  the  case  comes  on  regu- 
larity to  be  beard  on  its  merits  in  this  court. 

Unless  the  record  is  returned  to  this  court 
within  25  days  from  this  date,  showing  that 
the  bill  of  exceptions  was  filed  in  the  trial 
court,  the  appeal  will  be  dismissed. 

HARRISON,  V.  O.  J.,  and  PITCHFOBD, 
JOHNSON,  and  McNEILL,  JJ.,  concur. 
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TELFORD  at  al.  V.  RINQ.    (N».  9648.) 

(Supreme  Court  of  Oklahoma.   July  20,  1920.) 

(Byllahiu  tv  the  Oomrt.) 

1.  Spedflo  performance  «=328(l)  —  Contract 
most  be  definite. 

Where  the  court  is  compelled  to  enlarge 
upon  negotiations  to  complete  a  contract  for 
the  sale  of  real  estate,  specific  performance 
cannot  be  had. 

2.  Vendor  and  purchaser  «=>232(9)— 4*osses- 
sion  does  not  put  purchaser  on  Inquiry  as  to 
lessee's  negotiations  for  purchase. 

One  desirinc  to  purchase  land  from  its  own- 
er is  not  pot  on  inquiry  as  to  any  uesotiatioDS 
a  lessee  may  be  carrying  on  with  the  owner  for 
tbe  purchase  of  such  land,  by  reason  of  the 
lease  or  possession  under  such  lease. 

3.  Syaeillo  performance  «s>23  —  No  relief 
where  defendant  has  oonv«yed  to  •■•  free 
fr*M  eqnitles. 

Specific  performance  cannot  be  enforced 
OD  a  contract,  where  the  vendor,  who  is  a  par- 
ty to  the  contract,  has  conveyed  the  property 
to    one  who  is  free  from  equities. 

Srror  from  District  Court,  Alfalfa  Gounty; 
Jjunes  B.  Culllson,  Judge. 

Suit  by  Charles  Ring  against  B.  W.  Telford 
and  others  for  specific  performance.  Decree 
for  plaintiff,  and  defendants  bring  error.  Re- 
versed, with  directions. 

George  W.  Partridge,  of  Guthrie,  and  B. 
W.  Snoddy  and  J.  I*.  Qrove^  Sr.,  both  of  Alva, 
for  plaintiffs  in  error. 

Titus  &  Talbot,  of  Cherokee,  for  defendant 
in  error. 

PEK  CURIAM.  The  plaintiff  below,  de- 
fendant in  error  here,  commenced  this  action 


P.) 

against  the  defendants  below,  plaintiffs  in 
error  he!re,  for  the  specific  iierformance  of  a 
contract  for  the  sale  of  a  tract  of  land  situat- 
ed in  Alfalfa  county.  The  defendants  by 
way  of  answer  set  up  a  general  denial,  and 
pleaded  further  that  no  contract  had  been  en- 
tared  into,  and  impossibility  of  specific  per- 
formance because  of  a  previous  sale  to  inno- 
cent purchasers.  The  facts  necessary  for  a 
decision  may  be  summarized  as  follows: 

The  plaintiff  was  in  possession  of  the  land 
involved  as  a  tenant  of  the  Telfords,  the 
owners,  under  a  lease  expiring  August  16, 
1917.  Plaintiff  had  entered  into  negotiations 
with  B.  W.  Telford  for  the  purchase  of  the 
land,  and  had  made  at  least  two  offers,  whldi 
B.  W.  Telford  had  refused,  being  told  by  hhn 
that  the  price  offered  was  too  low,  that  he 
had  other  parties  trying  to  buy,  and  that 
what  was  done  must  be  done  soon.  The  con- 
tract which  it  is  sought  to  specifically  en- 
force consisted  of  a*  series  of  letters  passing 
between  the  plaintiff  and  B.  W.  Telford,  none 
of  which  It  is  necessary  to  set  out  in  this 
opinion. 

No  description  of  the  land  was  given  In 
any  of  the  letters  making  up  this  correspon- 
dence. By  these  letters  it  was  understood 
between  the  parties  that  the  deed  was  to  be 
sent  by  mail  by  the  plaintiff  to  the  defendant 
Telford  to  be  signed,  after  which  It  was  to 
be  returned  to  the  Carmen  National  Bank; 
the  Telfords  agreeing  that  the  bank  shoiild 
pay  off  the  mortgage  out  of  the  15,000  pre-' 
snmed  to  be  placed  there  by  plaintiff.  Aft- 
er these  things  were  done,  the  balance  of 
the  purchase  price  was  to  be  forwarded  to 
Telford. 

While  these  negotlationa  were  in  progress 
the  Telfords  were  also  negotiating  with  the 
defendants,  the  HcGees,  with  the  view  of 
selling  them  the  same  land;  these  latter  ne- 
gotiations resulting  in  the  conveyance  of  the 
land  to  the  McGees  before  the  plaintifTs  let- 
ter accepting  Telford's  terms  was  received  by 
the  latter,  but  after  the  letter  had  been 
mailed. 

Defendants  objected  to  the  introduction  of 
testimony  on  the  part  of  the  plaintiff  on  the 
ground  that  plaintiff's  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  after  the  introduction  of  plalntiflrs 
evidence  demurred  thereto  on  the  ground 
that  the  same  was  insufficient  to  sustain  a 
verdict  in  favor  of  plaintiff  and  against  the 
defendants,  which  demurrer  was  overruled. 

[1]  The  general  rule  is  that,  where  the 
court  is  compiled  to  enlarge  upon  negotia- 
tions to  complete  a  contract  for  the  sale  of 
real  estate,  specific  performance  cannot  be 
had.  Franchot  v.  Nash  et  al.,  62  Okl.  311, 
le;:  Pac.  935 ;  Bowker  v.  Lhiton,  172  Pac.  442; 
PHmte  V.  Fullerti»,  46  Okl.  11,  148  Pac.  87; 
Powers  V.  Rude  et  aL,  14  Okl.  381,  79  Pac. 
89;  Atwood  v.  Rose  et  aL,  32  Okl.  365,  122 
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Pac.  929.  But  if,  as  oonnsel  for  the  plain- 
tiffs contend,  tlie  general  rule,  on  account 
of  the  state  of  the  pleadings,  U'  not  appli- 
cable to  the  case  at  bar,  still  specific  per- 
formance cannot  be  had,  even  if  the  contract 
were  complete  and  binding  on  the  defendant 
Teitori,  for  the  reason  that  the  McOees  were 
innocent  purchasers. 

Although  plaintiff's  letter,  purporting  to  be 
an  acceptance  of  defendant  B,  W.  Telford's  of- 
fer of  August  1st,  was  mailed  August  6th,  it 
was  not  received  until  after  defendants  B. 
W.  Telford  and  Mrs.  B.  W.  Telford  had  made 
and  executed  a  deed  on  Angust  8,  1917,  to 
Jolin  7.  McOee  and  Elbert  S.  McGee.  The 
offer  of  the  defendants  McGee  was  made 
about  July  16,  1917.-  At  that  time  the  only 
Information  the  defendants  McOee  could 
Iiave  obtained  in  reference  to  plaintiff's  In- 
tuition to  purchase,  if  they  had  Inquired  of 
the  plaintiff,  who  was  then  in  possession  of 
the  land  under  a  lease  terminating  Angust 
15,  1917,  was  that  plaintiff  was  negotiating 
for  the  purchase  of  the  land,  if  plaintiff  Iiad 
been  inclined  to  gire  them  this  information. 
But  the  defendants  McGee  were  under  no  ob- 
ligation to  make  inquiry  of  this  character. 
They  were  presnmed  to  know  plaintiff  was 
in  possession  of  the  land  as  a  tenant  of  TA- 
ford,  but  sadti  Information  imposed  no  obli- 
gation upon  them  to. pursue  the  inquiry  any 
further  tlian  tluit 

[2]  One  desiring  to  purchase  land  from  'Its 
owner  is  not  put  on  inquiry  as  to  any  nego- 
tiations a  lessee  may  be  carrying  on  with  the 
owner  for  the  purchase  of  such  land,  by  rea- 
son of  the  lease  or  possession  under  sndi 
lease. 

[t]  Spedflc  pn^ormance  cannot  be  enforc- 
ed (»  a  contract,  where  the  vendor,  who  is 
a  party  to  the  contract,  has  conveyed  the 
property  to  one  who  is  free  from  equities. 
Beatty  v.  Wintrode  I>and  Co.  et  al.,  63  OkL 
118,  16S  Paa  574;  Halsell  v.  BenfTow,  202 
D.  8.  287,  26  Sup.  Ct  610,  GO  L.  Ed.  1032,  « 
Ann.  Cas.  189.  For  the  reasons  stated,  spe- 
dflc performance  cannot  be  had. 

The  cause  is  reversed,  with  directions  to 
enter  judgment  for  the  defendants  McOee 
for  possession  of  the  land. 

HAINEX,  a  J.,  HARRISON,  V.  C.  J.,  and 
PITCHFORD,  JOHNSON,  McNEILL,  and 
BAMSBT,  JJn  concur. 


09  Okl.  24) 

8T0VALL  St  al.  v.  BREEDLOVE  .st  al. 
(NO.  9774.) 

(Supreme  Court  «f  Oklahoma.    Jane  29, 1920.) 

(SvUahua  (y  ift«  ConrtJ 

I.  Stipulations  «s>l9  — Cosrt  will  carry  Mt 
stlpulatlOD  properly  made. 
The   court,   by   its   Keneral   supeiintending 
power  over  all  proceediogs  before  it,  will  take 


notice  of  stipidatlons  propsrly  made  out,  and 
will  act  upon  them  In  such  a  way  as  to  carry 
them  specifically  into  effect;  bat  a  court  of 
equity  will  not  decree  the  specific  performance 
of  a  stipulation  which  is  in  confiict  with  a 
valid  statute,  or  concerning  the  execution  of 
which  It  appears  that  there  was  lomfl  accident, 
surprise,  or  ezcoBable  mistake  as  to  its  mean- 
ing and  effect  on  the  part  of  one  of  the  par- 
ties, and  th«  court  will  disregard  an  agreement 
concerning  which  a  controversy  has  arisen. 

2.  Stipvlatloas  «S3|9— OefeaiiaRt's  aaswer  to 
plaintiff's  motion  to  snforas  a  stipniatloa  held 
to  aatltla  defendant  t»  a  hearing. 

In  an  action  by  the  plaintiff  to  cancel  a  con< 
tract  of  sale  of  land,  to  have  a  sum  of  money 
placed  in  escrow  by  defendant  declared  forfeit- 
ed to  the  plaintiff  and  for  a  permanent  injonc- 
tion;  and  where  the  defendant's  answer  sets 
ap  valid  defenses  which  the  plaintiff's  reply 
controvert,  and  the  plaintiff  and  the  defendant 
and  another,  who  is  plaintiff  in  three  other  suits 
against  this  plaintiff  as  defendant,  enter  into 
a  stipalation  for  settlement  of  the  litigation 
involved  in  all  four  of  the  eases,  and  for  a 
dismissal  thereof,  and  such  stipulation  is  ap- 
proved by  the  coart  daring  the  trial  of  such 
action,  and  spread  of  record  in  the  case,  the 
trial  arrested  and  the  cause  continued,  and  the 
other  causes  ordered  dismissed,  and  where  the 
said  stipalation  prescribed  many  tilings  to  be 
done  in  the  futare  by  the  respective  parties  that 
were  necessary  to  carry  oat  the  terms  of  the 
stipulation  within  a  given  time,  and  after  the 
expiration  of  the  time  the  plaintiff  filed  a  mo- 
tion to  enforce  the  stipulation,  which  the  court 
denied,  and  ordered  that  the  causes  be  rein- 
stated and  the  plaintiff  be  granted  a  Jury  trial, 
and  the  cause  was  set  for  trial  for  a  day  cer- 
tain, at  a  sabseqaent  or  adjourned  term,  and 
when  the  cause  was  called  for  trial  upon  said 
date  without  previous  notice  to  the  defendant, 
the  plaintiff  presented  her  motion  for  a  judg- 
ment against  the  defendant  upon  the  stipala- 
tion, and  after  the  defendant  had,  by  answer, 
challenged  the  truthfulness  of  the  plaintiff's  al- 
legations in  her  motion  that  she  hsd  complied 
with  the  terms  of  the  stipulation  and  that  the 
defendant  had  not,  and  the  defendant's  an- 
swer, by  sufficient  allegations,  showed  that  the 
plaintiff  had  utterly  failed  to  comply  with  the 
terms  of  the  stipulation,  and  that  if  the  de- 
fendant be  compelled  to  comply  therewith  he 
would  suffer  irreparable  loss  in  a  large  sum, 
and  prayed  that  his  defenses  be  heard,  and  that 
the  cause  be  regularly  he<urd  upon  the  issues 
joined,  which  was  refused  hy  the  court  and 
a  Judgment  was  summarily  rendered  in  favor 
of  the  plaintiff,  held,  that  tiie  defendant  shojnld 
have  been  accorded  a  regular  hearing  upon  his 
answer  to  tiie  plaintiff's  motion,  and  (b)  or- 
dered that  the  judgment  be  reversed  and  the 
same  be  remanded,  with  directiona. 

Error  from  District  Court,  Ottawa  (3oaii- 
ty;  Preston  S.  Davis,  Judga 

Action  by  Prisdlla  Breedlove  against 
James  N.  Stovall.  Judgment  for  plaintiff 
on  motion  for  a  Judgment  on  a  stipulatloo 
for  this  case  and  In  other  caaea,  and  defend- 
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ant  and  Frank  T.  tiamar,  a  party  In  the  oth-    love,   proyided  that  the   crops  tJuit  are   now 

on  said  10  acres  of  land  afaall  be  retained  by 
■aid  James  Blackbaiti,  and  that  he  has  until 
January  1,   1916,  to   remove   sama  trom  the 


er  cases  appeal.    Reversed  and  remanded, 

A.  C.  Towne  and  Riddle,  Bennett,  Wil- 
son &  Mitchell,  all  of  Miami,  for  plaintiffs  is 
error. 

Wm.  P.  Thompson,  of  Vlnlta,  for  defrad- 
ants  in  error. 

JOHNSUN,  J.  On  the  7th  day  of  March, 
1913,  the  defendant  Prisdlla  Breedlove,  as 
plaintiff,  commenced  an  action  in  the  dis- 
trict court  against  James  N.  Stovall,  defend- 
ant, to  cancel  a  contract  of  sale  of  200  acres 
ot  land,  entered  into  between  the  parties,  the 
plaintiff  alleging  a  breach  thereof  by  the  de- 
fendant, and  the  plaintiff  sought  to  recover 
$3,300  damages,  and  to  have  $300  placed  In 
escrow  by  the  defendant  declared  forfeited 
to  the  plaintiff,  and  for  a  temporary  and 
permanent  injunction  against  the  defendant, 
restraining  him  from  entering  upon  the  prem- 
ises. On  October  20,  1917,  the  plainUff  filed 
a  motlrai  in  said  cause  which  is  as  follows: 

"In  the  District  Court  in  and  for  Ottawa 
County,  State  of  Oklahoma.  Priscilla  Breed- 
love  V.  James  N.  Stovall.  No.  778.  Frank  T. 
Ijamar  v.  Prisdlla  Breedlove  et  al.  No.  854. 
Frank  T.  Lamar  v.  Priscilla  Breedlove  et  al. 
No.  1112.  Frank  T.  Lamar  v.  Priscilla  Breed- 
lore  et  al.  No.  1113.  Gomes  now  Priscilla 
Brecfflove,  plaintiff,  in  cause  No.  778,  under 
the  name  and  style  of  PrisciUa  Breedlove  v. 
James  N.  Stovall,  and  as  defendant  in  cases 
Nos.  954,  1112,  and  1113,  the  name  and  style 
of  the  laat  three  mentioned  causes  being  Frank 
T.  Lamar  v.,  Priscilla  Breedlove  et  al.,  and 
shows  to  the  court  that  on  the  22d  day  of 
October,  1915,  solemn  stipulation  was  entered 
into  by  and  between  Priscilla  Breedlove  and 
Jamea  N.  Stovall  and  ▲.  C.  Towne,  attorney 
for  Frank  T.  Lamar  and  W.  P.  Thompson,  at- 
torney for  other  defendants,  which  stipulation 
is  in  words  and  figures,  as  follows,  to  wit: 
'It  is  hereby  stipulated  and  agreed  that  all 
the  above-entitled  cases  are  to  be  dismissed, 
and  the  costs  are  to  be  divided  between  the 
plaintiff  and  defendant,  in  case  No.  778,  and 
that  James  N.  Stovall  is  to  pay  the  sum  of 
$1,700  to  Priscilla  Breedlove  upon  the  execu- 
tion and  delivery  of  a  warranty  deed  to  the 
land  described  in  case  No.  778,  being  200 
acres,  and  not  including  the  Brown  20  acres, 
free  and  clear  of  all  mortgages,  taxes  prior  to 
year  1913,  liens,  and  incumbrances,  provided 
that  the  mortgages  may  be  deducted  from  the 
$1,700,  and  to  quitclaim  to  James  N.  Stovall 
all  of  her  rights  and  interests  in  and  to  the 
lands  involved  in  the  other  lawsuits,  numbered 
above,  as  follows,  save  and  except  the  30  acres 
in  the  possession  'of  Win  Angel,  and  as  to  that 
particular  tract  Stovall  is  to  execute  and  de- 
liver to  Win  Angel,  or  W.  J.  Angel,  a  war- 
ranty deed.  As  to  the  10  acres  near  th«  town 
of  Cairlaod,  Okl.,  involved  in  suit  N«.  1112, 
now  in  the  possession  of  James  Blackburn, 
said  Prisdlla  Breedlove  is  to  execute  a  quit- 
claim deed  and  place  the  same  in  escrow  with 
E.  D.  Adams,  to  be  delivered  to  said  Stovall 
by  the  first  day  of  the  next  term  of  court,  or 
sooner  if  instructed  to  do  so  by  Priscilla  Breed- 


premises.  Possession  of  said  10  acres,  to  be 
given  to  Stovall  by  March  1,  1916.  Stipula- 
tions herein  to  be  carried  out  within  10  days 
from  this  date.  'Signed  this  Oiitober  22,  lOlS. 
Priscilla  Breedlove.  James  N.  Stovall.  A.  C. 
Towne,  Attorney  for  Frank  T.  Lamar.  W.  P. 
Thompson,  Attorney  for  the  Other  Defendants.' 
That  the  said  PrisciUa  Breedlove  has  copipUed 
with  all  the  conditions  of  said  stipulation,  but 
that  the. said  James  N.  Stovall  and  Frank  T. 
Lamar  have  failed  and  refused,  and  still  re- 
fuse, to  comply  with  their  obligationB  under 
said  stipulation,  and  that  by  virtue  of  said  stip- 
nlation  said  James  N.  Stovall  and  Frank  T. 
Lamar  are  estopped  from  further  prosecuting 
the  above  named  and  'styled  action  in  this  court; 
that  said  stipulation  was  filed  in  open  court 
during  the  trial  of  case  No.  778,  and  the  court 
orders  in  said  cases  entered  of  record  in  open 
court.  _  Wherefore  aaid  Priscilla  Breedlove 
prays  the  court  to  enter  an  order  herein,  com- 
pelling the  said  James  N.  Stovall  and  Frank 
Lamar  to  carry  out  the  terms  and  conditions 
of  said  stipulations  within  a  reasonable  time, 
and  to  enter  judgment  in  the  above-entitied 
causes  in  compliance  with  the  terms  and  condi- 
tions of  said  stipulation  and  order  execation 
thereon." 


On  the  next  day,  and  on  October  27,  1917, 
the  defendant  James  N.  Stovall,  and  Frank 
T.  Lamar  filed  their  answer  and  objections 
to  the  motion  of  plaintiff,  alleging,  in  sub- 
stance, that  the  court  is  without  jurisdiction 
to  thus  in  a  summary  way  decree  the  specific 
performance  of  said  stipulation,  because  the 
only  remedy  the  plaintiff  has  is  an  action  at 
law  and  is  a  suit  between  the  parties;  that 
because  at  the  adjourned  sitting  In  February, 
1017,  of  the  regular  October,  1918,  term  of 
said  court,  Hon.  Judge  Qeorge  Crump  sitting, 
passed  upon  the  plalntUTs  motion  of  the 
same  character,  and  of  the  identical  relief 
prayed  for,  and  denied  same,  and  set  aside 
said  stipnlatlon,  and  reinstated  said  causes 
above  set  out,  for  trial,  whereupon  at  the 
April,  1917,  term  of  said  court  plaintiff  de- 
manded a  Jury,  and  the  cause  on  that  ac- 
count was  continued,  and  this  court,  on  the 
first  day  of  this  term,  set  said  causes  for  tri- 
al on  the  26th  day  of  October,  1917,  at  9 
o'clock  a.  m.,  and  that  this  defendant,  at  the 
calling  of  said  case  No.  778  on  said  date  is 
present  In  person  and  by  his  counsel  and 
with  his  witnesses  and  with  his  evidence, 
and  demanding  said  cause  proceed  to  trial, 
and  that  the  plaintiff  presents  this  motion 
witbout  any  notice  to  the  defendant  after  the 
cause  had  been  called  for  trial  and  the  mat- 
ter la  res  adjudlcata.  Said  motion  comes  too 
late,  and  the  plaintiff  by  his  silence,  since  the 
cause  was  teinstated  and  set  for  trial,  has 
waived  his  right  to  again  present  the  same^ 
and  If  it  is  a  matter  within  the  discretion  of 
tbe  ciNirt,  it  would  be  an  abuse  of  sacH  dls- 
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cretlon  to  grant  It  nnder  the  drcumstancea, 
and  that  said  motion  ia  insufficient,  as  it  nei- 
ther shows  nor  alleges  a  payment  of  the  tax- 
es on  the  land  prior  to  the  year  1913,  as  pro- 
vided In  said  stipulation,  nor  does  it  allege 
the  tendering  of  one-half  of  the  payment  of 
the  costs  in  case  No.  778,  as  provided  in  said 
stipulation,  nor  does  it  allege  or  tender  the 
possession  to  the  defendant,  or  ofTer  to  place 
the  defendant  in  the  possession  of  the  10 
acres  of  land  as  provided  in  said  stipulation, 
nor  does  it  tender  the  quitclaim  deeds  pro- 
vided In'  said  stipulation  for  the  Lamar  land 
included  in  the  other  suits,  Nos.  954,  1112, 
and  1113;  that  no  warranty  deed  as  pro- 
vided in  said  stipulation  has  ever  been  ten- 
dered, nor  any  quitclaim  deed;  that  the  80 
acres  of  land  in  section  35,  known  as  the 
Peggy  grass  land,  are  not  now,  nor  have  they 
for  more  than  two  years  past,  been  in  the 
possession  of  the  plaintiff,  nor  has  any  rents 
been  paid  to  the  plaintifr  within  that  time, 
but  the  said  land  has  been  in  the  possession 
of  the  owner,  O.  El  Fisher,  for  more  than 
two  years ;  that  a  large  part  of  the  land  in- 
cluded in  said  stipulation  has  been  sold  for 
taxes  that  were  due  and  levied  thereon  prior 
to  the  year  1913,  and  which  the  plaintiff,  ac- 
cording to  said  stipulation,  was  to  pay,  and 
has  not  done  so,  and  large  costs  and  penal- 
ties have  accrued  on  said  sales,  and  said 
lands  so  sold  have  not  been  redeemed  and 
are  not  clear  of  liens,  and  the  plaintiff  has 
no  title  of  whatever  kind  or  diaracter  to  the 
80  acres  of  said  land;  tl^at  said  deed  now 
proposed  to  be  offered  Is  illegal  and  invalid, 
because  since  the  signing  and  acknowledging 
thereof  by  Priscilla  Breedlove  the  name  of 
Walter  W.  Breedlove  has  been  inserted 
thereon ;  that  the  covenants  and  warranties 
in  the  proposed  warranty  deed  the  plaintiff 
now  asks  the  court  to  decree  the  defendant 
to  accept,  wherein  the  plaintiff  and  her  hus- 
band covenant  that  the  grantors  are  seised 
of  an  indefeasible  estate  in  fee  simple,  and 
has  good  right  and  full  power  to  convey 
same,  and  that  the  same  is  clear  of  all  In- 
cumbrances and  liens,  and  that  they  warrant 
to  the  grantees,  his  heirs  and  assigns,  a 
quiet  and  peaceable  possession  thereof,  is 
false  and  untrue,  and  so  known  to  the  gran- 
tors, and  are  for  the  purpose  of  swindling, 
cheating,  and  defrauding  defendant,  and  per- 
petrating a  fraud  by  leading  the  court  to  be- 
lieve the  grantors  have  title  to  said  premises, 
and  that  grantors  are  wholly  insolvent,  and 
have  no  property  to  answer  in  damages  for 
the  breach  of  said  covenants,  and  that,  by 
reason  of  said  claims  for  taxes  and  the  in- 
solvency of  the  plaintiff  and  the  costs  of 
court  in  redeeming  said  lands,  the  defendant 
would  suffer  damage  and  loss  in  the  sum  of 
$1,700  by  the  failure  of  the  warranties  and 
covenants  ih  said  proposed  deed,  if  defend- 
ant would  comply  and  accept  same,  and  that 
the  amount  of  the  counterclaim  the  defend- 


ant would  be  Entitled  to  have  set  off  against 
the  plaintiff  would  fail;  that  said  stipula- 
tion la  Ulegal  and  void,  and  cannot  be  en- 
forced in  the  court  because  the  plaintiff's 
deed  is  champertous. 

[1 , 2]  The  defendant  prayed  that  said  mo- 
tion be  denied,  and  the  cause  proceed  to  trial 
on  the  issues  formed  by  the  petition,  answer, 
and  reply,  or  that,  if  the  court  should,  over 
the  objection  of  the  defendant,  undertake  to 
decree  In  this  summary  way  that  defendant 
accept  said  deed  and  pay  this  $1,700,  the  de- 
fendant have  offset  or  counterclaim  in  the 
sum  of  $1,700  against  the  plaintiff  because 
of  the  falsity  of  the  covenants  contained  In 
said  deed  as  set  out,  and  for  costs.  On  this 
same  date  the  court  rendered  a  Judgment  in 
favor  of  the  plaintiff  for  the  relief  asked  in 
her  said  motion,  and  thereafter  on  the  same 
day  overruled  the  defendant's  motion  for 
new  trial,  and  thereafter  this  proceeding  in 
error  was  regularly  commenced  to  reverse 
the  same. 

The  answer  was  verified,  and  the  plaintiff 
did  not  file  any  reply  thereto,  and  no  testi- 
mony was  taken.  The  court  summarily  ren- 
dered the  Judgment  complained  of.  The  rec- 
ord discloses  that  this  was  a  suit  to  release 
Breedlove  from  this  contract  of  sale  and  for 
damages,  and  the  answer  and  supplemental 
answer  disclosed  the  inability  of  Breedlove 
to  convey  this  land  and  their  inability  to  pro- 
cure deeds  so  as  to  be  able  to  convey  it,  and 
that  finally  that  suit  came  to  trial,  and  after 
the  trial  bad  been  started  they  entered  Into  a 
contract  to  settle  this  case  and  three  other 
lawsuits  that  had  been  brought  by  one  Frank 
Lamar  against  Breedlove  to  recover  land  that 
Lamar  had  sold  to  Stovall,  that  was  not  in- 
cluded in  the  contract  of  sale  between  the 
Breedloves  and  Stovall,  so  that  the  contract 
of  stipulation  of  settlement  not  <»]y  includ- 
ed the  Breedlove  suit  against  Stovall,  but 
included  the  compromising  and  settling  of  the 
other  suits,  by  Breedlove  deeding  whatever 
right  they  had  to  Stovall  and  Stovall  deeding 
certain  30  acres  of  it  to  one  Will  Angel,  and 
that  Stovall  was  to  be  placed  In  possession 
of  10  acres  of  {his  Lamar  land  that  was  in 
the  possession  of  one  Janies,  that  Breedlove 
had  transferred  It  to. 

From  the  nature  of  the  supplemental  an- 
swers of  Stovall  It  will  readily  be  seen  why 
this  was  done,  as  Breedlove  was  charg^ed 
with  having  forged  the  Lamar  deed  to  him. 
and  also  charged  to  have  obtained  it  before 
Lamar  was  of  age  and  while  he  was  a  minor, 
and,  he  being  an  Indian  and  this  part  of  his 
allotment,  it  was  a  contract  between  the 
parties  to  settle  these  disputed  matters  in  all 
of  this  litigation,  and  to  have  conveyed  to 
Stovall  the  lands  that  they  had  bought,  and 
free  of  taxes  prior  to  the  time  the  contract 
of  sale  was  made,  and  to  pay  one-half  of  the 
costs.  It  was  provided  that  these  matters 
should  be  carried  out  within  10  days,  which 
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was  not  done,  and  In  fact  was  never  done. 
And  In  1916  the  stipulation' was  vacated  by 
the  court,  and  the  cases  reset  for  trial,  and 
when  the  time  came  for  trial  Prlscllla  Breed- 
love  demanded  a  Jury  trial,  for  which  the 
case  was  continued  to  the.  October,  1917, 
term  of  the  court  The  court  set  the  cases 
In  the  regular  order  for  trial.  This  case,  No. 
778,  was  set  for  trial  on  the  26th  of  October, 
at  the  1917  term.  The  parties  appeared  by 
th^  counsel,  and  Stpvall  was  ready  with 
his  witnesses  for  trial  when  the  case  was 
reached  In  Its  order  and  called  for  trial. 
PriscUla  Breedlove,  through  her  counsel,  fll> 
ed  a  motion  embodying  the  stipulation  In  the 
motion,  and  asked  the  coart  to  adjudge  tbi^t 
Stovall  be  compelled  to  carry  it  out  and  ac- 
cept the  deed  that  Breedlove  tendered.  To 
this  motion,  to  which  no  notice  had  ever  been 
had  on  Stovall  or  his  counsel,  Stovall  filed 
an  answer  and  objections,  in  which,  by  ref- 
erence to  the  same,  it  will  be  seen  that 
Breedlove  was  In  default  of  every  condition 
and  every  element  of  condition  thiat  the  stip- 
ulation required  them  to  perform,  and  that 
the  covenants  in  the  offered  deed  that  they 
tendered  were  false,  and  were  made  for  the 
purpose  to  defraud  Stovall;  that  they  had 
no  title  to  the  land;  that  they  had  never 
procured  any ;  and  that  they  had  never  offer- 
ed to  pay  their  portion  of  the  costs  of  this 
suit  that  they  agreed  to  pay,  and  they  had 
never  paid  the  taxes  they  were  to  pay. 
These  were  all  new  matters  that  were  raised 
by  this  answer  or  obJectiMis  and  were  un- 
denied.  no  reply  was  ever  filed  or  made,  and 
the  court  simply,  without  any  evidence  to 
support  the  motion  of  Breedlove,  undertook 
to  render  Judgment,  compelling  Stovall  to  ac- 
cept that  worthless  deed  and  to  pay  out  his 
$1,700,  and  sUU  get  no  titie  to  any  of  the 
land,  and  the  quitclaim  deeds  to  the  Lamar 
lands  stlU  being  unexecuted  from  the  Breed- 
loves.  In  fact,  the  entire  substance  of  the 
perf<Hinance  of  the'  Breedloves  of  their  por- 
tiun  of  the  contract  was  in  dispute. 

Concerning  the  enforcement  of  the  stipnia- 
Uons  of  parties  by  the  courts,  in  36  Cyc. 
1297.  tbe  rule  is  thus  stated: 

"The  court,  by  its  general  superintending 
power  over  all  proceedings  before  it,  will  take 
notice  of  stipulations  properly  made  out,  and 
will  act  opon  them  in  such  a  way  as  to  carry 
them  specifically  into  effect;  but  a  court  of 
equity  will  not  decree  the  specific  performance 
of  a  stipulation  which  is  in  conflict  with  a  valid 
statute,  or  concerning  the  execution  of  which 
it  appears  that  there  was  some  accident,  sur- 
prise, or  excusable  mistake  as  to  its  meaning 
and  effect  on  the  part  of  one  of  the  parties,  and 
the  court  will  disregard  an  agreement  concern- 
ing which  a  controversy  has  risen.  A  stipula- 
tion will  not  be  enforced  after  it  has  been 
wholly  disregarded  by  the  parties  and  the 
court,  nor  will  it  be  enforced  in  favor  of  one 
who  has  failed  to  comply  wi*h  the  conditions 
under  which  it  was  made,  ot  who  has  waived 


the  right  to  demand  compliance  by  taking  some 
step  in  conflict  with  the  prorisions  of  the  agree- 
ment, unless  such  act  is  insufficient  to  show  an 
intention  to  disregard  the  sttpolation  or  to 
place  the  opposite  party  at  a  disadvantage." 

In  support  of  the  rule  the  following  cases 
are  dted:  Taylor  v.  Brower,  78  'N.  O.  8; 
Botts  V.  Martin,  44  Tex.  91 ;  People  v.  Hol- 
den,  28  Cal.  123 ;  Hughes  v.  Jackson,  12  Md. 
450;  Bank  v.  Hitchcock,  76  Cal.  489,  18  Pac. 
648;  People  v.  Branch,  26  Mich.  370;  Con- 
solidated Steel  ft  Wire  Co.  v.  Burnham,  Ban- 
na, Munger  Co.,  8  Okl.  514,  58  Pac.  654.  In 
the  latter  case,  Burford,  G.  J.,  speaking  for 
the  court,  said: 

"The  facts  were  agreed  to  by  the  parties,  and 
filed  in  the  cause.  The  agreement  was  not 
qualified  or  limited,  but  was  absolute  and  nn- 
conditioDal.  It  belongs  to  that  class  of  evi- 
dence termed  'solemn  admissions.'  Solemn  or 
Judicial  admissions,  made  for  the  express  pur- 
pose of  dispensing  with  the  proof  of  some  fact 
at  the  trial,  in  the  form  of  expressed  stipula- 
tions, on  being  filed  and  becoming  a  part  of  the 
record,  are  generally  conclusive  of  all  Uie  facts 
involved,  and  may  be  given  in  evidence  on  any 
subsequent  trial.  *  *  *  It  would  seem  that 
this  clsss  of  admissions  are  the  only  class  that 
are  ever  held  to  be  conclusive,  and  there  are 
exceptions  to  this  rule;  but  where,  as  in  this 
case,  the  admitted  or  agreed  facts  consist  large- 
ly of  record  matters,  there  are  stronger  rea- 
sons for  holding  the  parties  bound  by  the  agreed 
facts  upon  a  second  or  new  trial." 

In  that  case  it  was  shown  in  the  opinion 
that  after  it  had  lieen  reversed  and  remand- 
ed the  trial  court  permitted  the  plaintiff  to 
file  a  supplemental  petition  which  presented 
a  n«iw  issue,  although  without  leave  of  the 
court  and  without  notice  to  adverse  parties. 
No  opportunity  was  given  to  allow  the  plain- 
tiff to  plead  to  the  supplemental  petition. 
On  account  of  this  action  by  the  court  the 
cause  was  again  reversed,  concerning  wUch 
it  is  stated  in  the  body  of  the  opinion: 

"Such  proceeding  was  certainly  not  warrant- 
ed by  any  rule  of  procedure  or  practice.  Even 
if  this  action  should  be  treated  as  a  summary 
proceeding  to  compel  them  to  account  for  the 
fnnds  in  the  custody  of  the  law  and  improperly 
diverted,  they  were  entitled  to  be  informed  of 
the  charge,  and  to  be  heard  in  their  defense. 
*  *  *  Where  the  amendments  are  calculated 
to  promote  the  ends  of  justice,  it  is  error  to 
refuse  it" 

In  the  case  of  Capital  Town-Site  Oa  r. 
Brown  et  al.,  84  Okl.  568,  126  Pac.  722, 
Sharp,  C,  speaking  for  this  court  said: 

"In  an  action  for  the  recovery  of  the  posses- 
sion of  machinery  and  buildings  placed  upon 
a  town  lot  the  title  to  which  was  at  the  time 
in  controversy,  where  the  case  is  tried  upon  an 
agreed  statement  of  facts  in  the  form  of  ex- 
press stipulations  of  record,  and  which  stipula- 
tions recited  that  a  contest  was  then  pending 
and  undetermined  before  the  Secretary  of  the 
Interior  over  the  title  or  right  to  patent  to 
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said  lot,  and  th«  caae  Is  tried  end  Judgment  ren- 
dered for  the  plaintiff,  which  on  appeal  ia  re- 
versed and  remanded  for  a  new  trial,  and 
where,  upon  a  second  trial,  the  plaintiff  offers 
as  testimony  the  original  agreed  statement 
of  facts,  but  upon  objection  thereto,  and  it  be- 
ing shown  that,  snbaeqnent  to  the  entering  into 
of  said  stipulations  and  the  first  trial,  the  con- 
test over  the  lot  to  whidi  said  machinery  and 
buildings  bad  been  attached  had  been  decided 
by  the  Secretary  of  the  Interior  in  favor  of 
the  defendants,  the  court  excluded  said  stipu- 
lations.   Held,  not  error." 

In  the  Instant  case,  the  stipulatioiis  of  the 
parties  did  not  consist  alone  of  solemn  ad- 
missions of  the  parHes,  made  of  record,  but 
In  addition  ccmsisted  of  numerous  important 
things  to  be  done  by  the  respective  parties. 
The  plaintiff's  motion  for  Judgment  upon  the 
stipulations  alleged  that  she  bad  compiled 
with  all  the  conditions  of  said  stipulation, 
but  alleged  that  the  defendants  had  failed 
to  comply  therewith  on  their  part  On  th£ 
other  hand,  the  defendants  alleged  that  the 
plalntlfC  had  failed  in  toto  on  her  part  to 
comply  with  such  stipulations,  in  substance; 
that  none  of  the  things  agreed  therein  to  be 
done  by  the  plaintiff  had  been  done/ 

We  think  the  defendants  were  clearly  en- 
titled to  a  trial  of  the  cause  upon  the  motion 
and  answer,  and  that  the  court  erred  in  sus- 
taining the  plalntifTs  motion  and  rendering 
the  Judgment  complained  of. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord' 
ance  with  the  views  herein  expressed. 

HARRISON,  y.  O.  J.,  and  McNBILIi^ 
PITCHrORD,  and  BAILST,  JJ,  ooQCOr. 


(T»  OU.  60 

LAMB  V.  PALMER,  County  Traunrer. 
(No.  9176.) 

(Supreme  Court  of  Oklahoma.   July  IS,  1920.) 

(BvUaiiu  hu  tkti  Court.) 

1.  Appeal  and  error  «s>l009(4)  —  Judgment 
In  equity  oasa  not  set  aside,  unless  dearly 
against  evidence. 

The  judgment  of  the  trial  court  in  an  equity 
proceeding  will  not  be  set  aside  on  appeal,  un 
less  said  judgment  is  clearly  against  the  weight 
of  the  evidence. 

2.  Eleotlons  «=3227(  I )— Election  In  violation 
of  statute  sustained,  where  full  and  fair  elec- 
tion had. 

The  general  rule  is,  where  the  statute  does 
not  in  express  terms  declare  an  election  void 
for  violation  of  certain  statutory  provisions, 
the  election  will  be  sustained,  and  the  viola- 
tion of  the  statute  will  be  treated  as  an  ir- 
regularity going  to  the  form,  instead  of  to 
the  substance,  where,  from  all  the  facts,  the 


eonrt  coadndes  that,  tn  spite  of  the  departure 
from  statutory  requirements,  a  full  and  fair 
ballot  has  been  cast,  and  a  true  and  fair  re- 
turn of  the  entire  election  has  been  canvassed 
and  made. 

Appeal  from  District  Court,  Grant  Coun- 
ty;  W.  li.  Bowles,  Judge. 

Suit  by  M.  O.  Lamb  against  B.  O.  Palmer, 
as  a  County  Treasurer  of  Grant  County.  De- 
cree for  defendant,  and  jriaintlS  appeals. 
Affirmed. 

W.  H.  C  Taylor,  of  Hedford,  for  plaintiff 
in  error. 

J.  B.  Drennan,  of  Medford,  for  defendant 
in  error. 

McNBILL,  J.  If.  O.  Lamb,  a  taxpayer  of 
school  district  No.  90,  Grant  county,  Okl., 
brought  suit  against  the  county  treasurer  of 
Grant  county  to  enjoin  the  treasurer  from 
collecting  certain  school  taxes  levied  against 
two  farms  of  plaintiff  located  within  said 
school  district.  It  was  alleged  in  the  peti- 
tion that  the  school  district  was  comprised  of 
the  dty  of  Pond  Creek,  a  city  of  the  first 
class,  and  certain  territory  adjacent  thereto, 
and  the  officers  of  the  school  district  made  a 
levy  of  5  ntUls  for  school  purposes  and  called 
an  election  to  vote  an  additional  7  mills. 
The  plaintiff  seeks  to  enjoin  that  portion  of 
the  levy  that  was  voted  by  the  district  at  the 
election  called  for  the  purpose  of  voting  the 
additional  levy,  for  the  reason  that  the  elec- 
tion was  illegal,  in  that  the  election  was  call- 
ed to  be  held  and  was  held  in  the  City  Hall 
at  Pond  Creek,  and  not  in  the  different 
wards  within  the  city,  and  further  that  all 
electors  voted  at  one  precinct,  and  numerous 
persons  voted  who  were  not  entitled  to  vote 
In  that  precinct.  It  was  also  alleged  that 
over  two-Uiirds  of  the  votes  cast  at  the  elec- 
tion were  llIegaL  It  is  further  alleged  that 
prior  to  the  tiihe  of  calling  the  election  the 
board  of  education  tailed  to  publish  a  state- 
ment of  the  financial  condition  of  the  school 
district,  as  required  by  section  73TS,  Revised 
Lews  1910.  There  were  several  other  irregu- 
larities comi^ained  ff  in  the  petition,  but 
they  are  unuecessaiy  to  be  referred  to  at  this 
time. 

The  defokdant  filed  an  answer,  which  con- 
sisted of  a  general  denial,  and  pleaded  af- 
firmatively that  the  officers  had  complied 
with  the  law  in  making  the  levy,  and  had 
called  an  election  to  vote  an  additional  levy, 
and  at  said  election  there  were  178  votes  for 
the  levy  and  149  against  the  levy;  the  cer- 
tificate of  the  election  officials  showing  the 
return  of  the  election  being  made  a  part  of 
the  answer.  It  was  alleged  that  the  proper 
estimate  was  published,  showing  the  money 
necessary  to  be  raised  by  taxps  to  defray  tba 
expenses  of  the  school  district,  and  a  copy  of 
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the  estimate  pabUshed  was  attached  to  the 
answer,  and  it  was  further  alleged  that  the 
levy  was  necessary  for  school  purposes,  that 
ths  election  was  called  to  be  held  at  the  City 
Hall,  and  notice  of  the  same  was  published 
as  provided  by  law,  a  copy  of  the  notice  being 
atta::hed  to  the  answer,  and  that  all  of  the 
voters  and  electors  of  the  district  participat- 
ed in  the  election,  and  no  one  was  denied  the 
right  to  vote,  and  that  the  majority  of  the 
electors  had  voted  for  the  increased  levy. 
The  plaintiff  replied,  denying  that  all  of  the 
electors  participated  in  the  election,  and  fur- 
ther alleged  that  the  item  of  $2,270  as  Inter- 
est for  bonds  was  being  collected  twice.  With 
the  iasuea  thus  framed  the  case  was  tried  to 
the  court. 

The  plaintiff,  Mr.  Lamb,  was  the  first  wit 
ness  produced,  and  testified  that  he  owned 
certain  property  in  the  district,  and  that  he 
had  paid  the  first  half  of  his  taxes,  and  the 
treasurer  informed  him  he  would  issue  a 
warrant  for  the  other  half  of  the  taxes,  if 
not  paid.  Mr.  Hutson  was  next  produced  as 
a  witness  for  plaintiff,  and  testified  that  he 
was  a  member  of  the  board  of  education,  and 
that  the  election  was  held  at  the  City  Hall, 
and  that  he  saw  certain  ladles  around  the 
dection  booth.  Mr.  Harvel,  county  clerk, 
was  next  produced  as  a  witness  for  plaintiff 
who  testified  that  he  was  county  derk  of 
Grant  county,  and  identified  Exhibits  A  and 
B  as  the  original  estimate  of  the  county  ex- 
cise board  of  Grant  county  for  the  years 
191»-14  .ind  1915-16.  The  plaintiff  then  pro- 
duced Mr.  Dervage,  county  superintendent, 
as  a  witness,  who  testified  that  he  was  the 
county  superintendent  of  Grant  county,  and 
thot  12  teachers  were  employed  at  Pond 
Creek.  The  superintendent  was  asked  if  he 
had  in  his  ofllce  the  reports  ol  the  Pond 
Creek  schools  for  the  last  year  or  two,  show- 
ing the  financial  condition,  and  the  amount 
collected  as  tuition,  and  he  replied  there  was 
a  reijort  filed  by  the  clerk,  but  the  same  was 
not  complete,  as  it  did  not  show  fully  the 
amount  collected  as  tuition.  This,  in  sub- 
stance^ was  all  the  evidence  introduced  by 
the  plaintiff.  The  defendants  introduced  the 
oertiflcate  of  the  election  officials,  showing 
the  number  of  vMes  cast  at  the  election,  and 
testlfled  that  practically  all  the  voters  par- 
ticipated In  said  election,  and  that  no  one 
was  denied  the  right  to  vote;  also  introduc- 
ed a  copy  of  the  estimate  published  by  the 
school  board.  The  case  was  submitted  to  the 
court  upon  this  evidence,  and  the  court  ren- 
dered Judgment  in  favor  of  the  defendants 
and  against  the  plaintiff.  From  said  Judg- 
ment the  plaintiff  has  appealed. 

[1]  The  brief  of  plaintiff  in  error  does  not 
contain  any  assignments  of  error.  Coimsel 
for  idaintlff  in  error  have,  however,  argued 
In  their  brief  that  the  levy  was  illegal  and 
Tvid,  tor  th«  reason  that  the  estimate  as  pro- 


vided for  by  section  7378,  Revised  liSws 
1910,  had  never  been  published.  We  are  un- 
able to  say,  from  an  examination  of  the  rec- 
ord in  this  case,  whether  the  estimate  was 
ever  published  or  not.  The  plaintiff,  in  in- 
troducing his  case,  produced  no  direct  evi- 
dence upon  this  point,  except  the  fact  that 
he  introduced  the  financial  statement  and 
estimate  of  needs  for  the  year  1914,  which 
contained  the  affidavit  of  M.  D.  Sullivan,  the 
derk  of  the  board  of  education,  wherein  it 
was  stated  that  the  financial  statement  and 
estimate  of  needs  was  published  or  posted. 
The  affidavit  is  written  in  such  a  manner 
that  it  is  Impossible  to  read  the  same.  It  is 
Impossible  to  tell  from  (he  afildavlt  whether 
the  same  was  published  in  a  newspaper  or 
posted  in  five  public  places  within  the  dis- 
trict It  pretends  to  disclose  that  the  derk 
had  either  published  or  posted  the  same,  or 
both,  but  which  we  are  unable  to  say. 

There  was  no  evidence  produced  by  plain- 
tiff in  error  to  prove  the  estimate  was  not 
published  or  posted  according  to  law.  The 
burden  of  proof  being  upon  the  plaintUC  In 
error,  and  he  having  failed  to  introduce  any 
direct  evidence  to  support  the  allegation  of 
his  petition  that  no  estimate  was  ever  pub- 
lished, and  the  trial  court  having  found 
against  him,  we  are  unaUe  to  say  without 
any  direct  evidence  upon  this  question  that 
the  finding  of  the  trial  court  upon  this  ques- 
tion was  clearly  against  the  weight  of  the 
evidmce.  It  might  be  suggested  that  the 
answer  of  the  defendant  dlsdObed  that  An 
estimate  was  published,  but  that  the  same 
was  defective.  The  record  does  not  disdose 
whether  this  was  the  only  estimate  publish- 
ed, or  whether  it  was  the  estimate  published 
for  the  purpose  of  calling  the  elecUon.  The 
record  in  this  case,  if  it  contains  all  the  evi- 
dence, and  we  must  presume  that  it  does, 
does  not  contain  any  evidence  to  supxMrt  any 
of  the  allegations  of  the  petition. 

[Z]  Plaintiff  next  contends  that  the  elec- 
tion for  the  extra  levy  was  vcrid  for  the  rea-. 
son  the  election  was  held  in  the  City  Hall, 
and  not  in  the  different  wards  in  the  dty. 
Plaintiff  has  cited  no  authorities  to  support 
this  contention.  The  defendant  in  error  re- 
ly upon  the  case  of  Kerlin  v.  City  of  Devils 
Lake,  26  N.  D.  207,  141  N.  W.  756,  Ann.  Cas. 
1915Cv  624,  which  states  as  follows: 

"A  special  dty  election  was  held  to  deter- 
mine the  question  of  whether  such  dty  would 
increase  its  debt  limit  and  issue  bonds  to  es- 
tablish a  dty  light  plant.  The  election  was 
held  at  one  central  voting  place,  instead  of 
having  a  place  for  voting  in  each  ward  as  an 
election  prednct,  as  required  by  statute.  The 
place  of  election  was  where  dty  special  elec- 
tions fer  years  had  osaally  been  hdd.  A  large 
vote  was  polled  for  a  special  election.  Ample 
opportunity  wag  afforded  all  dectors  to  vote. 
No  fraud  is  alleged  in  the  calling  of  or  In  tiie 
eondact  of  the   dection.    Hdd,  as  by  statute 
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an  election  should  have  been  held  in  each  ward, 
the  election  was  irrefnlar,  bat  not  void." 

This  case  Is  annotated  In  Ann.  Cas.  1915C, 
624,  and  the  Annotator,  commenting  upon 
the  law,  states  as  follows: 

"Where  the  statute  does  not  in  express  terms 
declare  that  the  election  shall  be  Toid,  the 
election  will  be  sustained,  and  the  riolation  of 
statute  will  be  treated  as  an  irregularity  go- 
ing to  the  form,  instead  of  to  the  substance, 
where,  from  all  the  facts,  the  court  does  con- 
clude that,  in  spite  of  the  departure  from  stat- 
utory requirements,  a  full  and  fair  ballot  has 
been  cast  and  a  true  and  fair  return  of  the  en- 
tire election  has  been  canyassed  and  made." 

This  appears  to  be  the  reasonable  constrnc- 
tlon  of  the  law,  and  without  any  authorities 
to  the  contrary  we  do  not  feel  called  upon  to 
make  a  further  investigation  of  the  question. 
There  was  no  fraud  proven,  or  offered  to  be 
proven,  and  there  Is  evidence  that  only  qual- 
ified voters  voted,  and  that  no  one  was  de- 
nied the  right  to  vote. 

The  third  contention  made  in  the  brief  Is 
that  the  levy  was  excessive  in  the  sum  of 
$1,922.  Upon  this  question  there  was  no  di- 
rect evidence,  except  what  may  be  gathered 
from  the  estimate  filed.  The  finding  of  the 
trial  court  was  contrary  to  the  contention  of 
plaintiff  in  error,  and  we  are  unable  to  say 
from  an  examination  of  the  record  that  the 
finding  of  the  trial  court  is  clearly  against 
the  weight  of  the  evidence. 

For  the  reasons  stated,  the  Judgment  <ft 
the  trial  court  is  affirmed. 

RAINEY,  C.  J.,  and  HABRISON,  PITCH- 
FORD,  and  JOHNSON,  JJ.,  concur. 


(TO  Okl.  89) 

CITY  OF  TULSA  v.  WELLS.    (No.   10586.) 

(Supreme  Court  of  Oklahoma.    June  8,  1800. 
Rehearing  Denied  July  18,  1920.) 

(SyUdbua  by  the  Court.) 

I.  Judgment   «=s630— Torts   «s>22— On«  Joint 
tort-feasor      not     benefited      by      Judgment 
against  other;    person  injured  may  proceed 
against  one  or  more  of  several  tort-feasors. 
Where    several    persons    unite    in    an    act 
which  constitutes  a  wrong  to  another,  the  law 
permits   all   the   wrongdoers  to   be  proceeded 
against  Jointly,  also  leaves  the  party  injured 
at  liberty  to  pursue  any  one  of  them  severally, 
or  any  number  less  than  the  whole,  and  to  en- 
force bis  remedy  regardless  of  the  participa- 
tion of  the  others.    The  rules  regarding  reme- 
dies which  are  applied  to  breaches  of  contracts 
are  obviously  inapplicable,  but  the  rule  is  that 
the   party    injured    may    bring   separate   suits 
against  the  wrongdoers  and  proceed  to  Judg- 
ment in  each,  and  no  bar  arises  as  to  any  of 
them  until  satisfaction  is  received. 


2.  Municipal  corporatloBS  «s»762(0,  784(1  )— 
Must  maintain  streets  In  niaaonab^  safe  coa- 
dltlon;  duty  to  keep  streets  reasonably  saf* 
eannot  be  delegated. 

A  municipal  corporation  is  charged  with 
the  duty  of  maintaining  its  streets  in  a  rea- 
sonably safe  condition  for  travel,  and  rests 
primarily,  as  respects  the  public,  upon  the  cor- 
poration; and  the  obligation  to  discharge  this 
duty  cannot  be  evaded,  suspended,  or  cast  upon 
others  by  any  act  of  its  own. 

3.  Judgment  4=9630— Suit  against  dty  for  la- 
Juries  from  defective  streets  held  not  barred 
by  atfversd  Judgment  In  suit  against  street 
railroad. 

In  a  legal  action  founded  upon  tort,  against 
a  municipal  corporation,  based  upon  the  neg- 
lect by  the  defendant  of  the  duty  imposed  by 
law  to  keep  its  streets  in  a  reasonably  safe 
condition  for  the  protection  of  the  traveling 
public,  and  where  the  testimony  showed  that 
such  neglect  of  the  defendant  was  equally 
chargeable  to  a  street  railway  company,  tmd 
that  the  plaintiff  had  brought  an  action  against 
said  company  for  damages  therefor,  and  the 
cause  had  been  tried  and  resulted  in  a  verdict 
in' favor  of  the  defendant  from  which  the  plain- 
tiff had  appealed  and  the  appeal  was  then 
pending,  and  the  defendant  in  the  instant  case 
pleaded  the  verdict  and  judgment  in  the  trial 
court  as  a  bar,  held:  (a)  The  doctrine  of  elec- 
tion of  remedies  did  not  apply;  and  (b)  that 
the  judgment  in  the  former  action  was  not  final 
as  to  such  action,  the  doctrine  of  lis  pendeui 
applied. 

4.  Municipal  oorporatlons  ^s>8l2(IO)  —  !■• 
fanoy  or  physical  inoompetency  may  sxcuse 
failure  to  give  notion  of  personal  Injuries. 

While  a  provision  of  a  dty  charter  pro- 
viding that,  before  the  dty  shall  be  liabla  for 
damages,  the  person  injured  or  some  one  in  his 
behalf  shall  give  the  mayor  or  dty  auditor  no- 
tice in  writing  of  such  injury  within  30  days 
after  the  same  has  been  received,  stating  where 
and  how  the  injury  occurred  and  the  extent 
thereof,  may  be  valid,  the  failure  to  give  such 
notice  may  be  excused  on  account  of  the  incom- 
petency of  the  injured  party  by  reason  of  in- 
fancy or  effect  of  such  injuries  rendering  him 
mentally  and  physically  incompetent  to  givo 
such  notice. 

5.  Municipal  corporations  «=>7S6,  788(1),  791 
(2)— Charter  pfttvlslon  as  to  liability  for  de- 
fects in  streets  in  absenos  of  notice  held  void; 
knowledge  of  defects  la  streets  chargsabi* 
to  city. 

Where  a  dty  charter  provided  that  the  dty 
should  not  be  liable  for  damages  for  injuries 
to  person  or  property  arising  from  or  occa^ 
sioned  by  any  defect  in  any  public  street,  high- 
way, or  grounds,  or  any  pubUc  work  of  the  dty 
unless  the  specific  defect  causing  the  damage 
or  injury  shall  have  been  actually  known  to  the 
mayor  or  dty  engineer  by  personal  inspection 
for  a  period  of  at  least  2i  hours  prior  to  the 
occurrence  of  the  injury  or  damage,  unless  the 
attention  of  the  mayor  or  dty  engineer  shall 
have  been  called  thereto  by  notice  thereof,  in 
writing  at  least  24  hours  prior  to  the  occur- 
rence   of   the   injury   or   damage,   and   proper 
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dfligence  has  not  been  used  to  rectify  the  de- 
fect after  actually  known  or  called  to  the  at- 
tention of  the  mayor  or  city  engineer  as  afore- 
said, held:  (a)  Such  provision  bo  far  departs 
from  reasonableness  as  to  amount  to  a  denial 
of  justice,  and  is  therefore  void,  and  may  not 
be  enforced  by  the  courts  of  this  state;  and 
(b)  that  a  city  is  chargeable  with  notice  of  a 
dangerous  defect  in  its  streets,  although  ac- 
tual notice  may  not  have  been  brought  home 
to  it;  (c)  if  the  evidence  shows  that  such  a 
state  has  continued  for  a  su£Scicnt  length  of 
time  80  that  the  <dty  by  exercising  ordinary 
care  might  have  learned  of  its  condition,  and 
not  to  know  such  fact  would  be  negligence  on 
the  part  of  the  city,  and  a  charge  to  the  Jury 
to  that  effect  was  properly  given. 

6.  Appeal  anit  error  ^sslOOl (I)— Verdict  sup- 
ported by  evidence  not  disturbed. 

In  a  civil  action  triable  to  the  Jury,  where 
there  is  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  no  prej- 
udicial errors  of  law  are  shown  in  the  instruc- 
tions of  the  court,  or  its  ruling  on  law  ques- 
tions presented  during  the  trial,  the  verdict  and 
the  finding  of  the  jury  will  not  be  disturbed  on 
appeal. 

7.  Trial  ^=>I39(I)  —  Demnrrer  to  evidence 
ovomiled  where  competent  evidence  reasona- 
bly supports  verdict. 

The  defendant's  demurrer  to  the  evidence 
or  motion  for  an  instructed  verdict  at  the  dose 
of  the  evidence  is  overruled,  where  there  is 
any  competent  evidence  before  the  jury  rea- 
sonably tending  to  support  the  verdict. 

8.  Damages  <S=3l32(3)— New  trial  «=976(4) 
— $22,000  not  oxoesslve  for  personal  Injuries 
resulting  In  permanent  partial  paralysis; 
when  verdict  will  be  set  aside  for  excessive 
damaoes,  stated. 

In  an  action  for  personal  injury,  ■  verdict 
will  not  be  set  aside  for  excessive  damages, 
anless  it  clearly  appear  that  the  Jury  commit- 
ted some  gross  and  palpable  error,  or  acted 
tmder  some  improper  bias,  influence,  or  preju- 
dice, or  have  totally  mistaken  the  rules  of 
lavr  by  which  damages  are  regulated. 

CkTor  from  District  Court,  Tulsa  Oonnty; 
Earnest  B.  Hughes,  Judge. 

Action  by  Paul  Wells,  a  minor,  by  Gather- 
toe  Wells,  next  friend,  against  the  City  of 
Tnlsa.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Afflnned. 

Edward  P.  Marshall,  of  TuLaa,  for  plain- 
tur  In  error. 

H.  B.  Martin,  of  Tulsa,  Roy  F.  Ford,  of 
Oklahoma  City,  and  J.  Q.  Thompson,  for  de- 
fendant in  error. 

•     ^ 

JOHNSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Tulsa  county;  Hon.  Ernest 
B.  Hughes,  Judge. 

On  May  10,  1918,  this  action  was  commenc- 
ed In  the  district  court  of  Tulsa  county, 
Okl.,  by  Paul  Wells,  a  minor,  by  Catherine 
Vfells,  his  mother,  and  his  next  friend,  as 


plaintiff,  against  the  city  of  Tulsa  as  defend- 
ant For  the  sake  of  convenience  the  parties 
will  be  hereinafter  referred  to  as  they  re- 
spectively appeared  in  the  trial  court 

The  plaintiff  brought  this  action  to  recover 
for  certain  personal  Injuries  which  he  alleges 
that  he  received  upon  the  streets  of  the  city 
of  Tulsa  on  the  14th  day  of  July,  1917,  by 
reason  of  the  negligence  of  the  defendant; 
the  allegations  contained  In  his  amended  pe> 
tltion  being.  In  substance: 

"That  upon  said  East  Third  street,  in  the  city 
of  Tulsa,  between  Boston  avenue  and  Main 
street  there  are  laid  and  maintained  parallel 
tracks  of  the  Tulsa  Street  Railway  Company, 
and  that  said  Bast  Third  street  is  paved,  and 
that  between  the  rails  of  said  tracks  of  the 
street  railway  company  and  for  a  space  of  10 
or  12  inches  on  the  outside  of  the  rails  of  said 
tracks  the  paving  consists  of  brick,  and  it  is 
alleged  that  said  brick  paving  was  constructed 
in  said  street  in  a  rough  and  uneven  condition 
a  long  time  prior  to  July  14,  1917,  at  the  in- 
stance of  the  defendant  and  under  its  direc- 
tion, supervision  and  control;  and  that  on  the 
said  14th  day  of  Jqly,  1917,  the  brick  paving 
on  both  sides  of  the  north  rail  of  the  north 
track  of  the  said  railway  company  on  said 
Third  street  at  a  certain  point  where  the  in- 
jury is  alleged  to  have  occurred,  was  in  a 
rough,  uneven,  dangerous  and  unsafe  condition, 
and  that  the  defendant  tity  had  failed  to  main- 
tain the  said  paving  in  a  reasonably  safe  con- 
dition, and  that  the  condition  of  the  paving  at 
said  place  was  known  to  the  city  of  Tulsa  or 
could  have  been  discovered  by  said  defendant 
by  the  exercise  of  ordinary  care  on  its  part, 
and  which  conditions  were  unknown  to  the 
plaintiff.  It  is  alleged  that  the  plaintiff  while 
riding  along  said  street  and  between  the  tracks 
of  the  said  railway  company,  on  a  bicycle,  about 
8  o'clock  p.  m.  on  the  said  14th  day  ol  July, 
1917,  attempted  to  turn  out  of  said  street  and 
off  of  said  tracks  to  avoid  an  approaching  fire 
truck  which  was  coming  westward  on  said 
street;  that  in  so  attempting  to  turn  his  bi- 
cycle across  the  north  rail  of  the  track  and 
out  of  the  path  of  the  fire  truck,  the  front 
wheel  of  plaintiff's  bicycle  came  in  contact  with 
the  rail  and  uneven  paving;  that  he  was  there- 
by caused  to  swerve  and  turn,  and  as  a  result 
thereof  the  plaintiff  was  thrown  to  the  pave- 
ment; and  that  in  immediately  attempting  to 
regain  his  feet  and  move  out  of  the  path  of  the 
truck,  the  truck  ran  into  and  over  the  plain- 
tiff, injuring  him  permanently  and  seriously. 
The  plaintiff  asks  damages  against  the  said 
city  of  Tulsa  by  reason  of  the  negligence  of 
the  said  city  as  aforesaid,  in  the  sum  of  $100,- 
000.  He  alleged  that  he  exercised  due  care  and 
caution  for  his  safety.  The  defendant  for  its 
answer  denies  each  and  every  allegation  in  the 
plaintiff's  petition  contained;  and  the  defend- 
ant for  further  answer  says  that  if  the  plain- 
tiff was  injured  at  the  place  that  he  was  guilty 
of  contributory  negligence,  in  this,  that  he 
neglected  to  use  ordinary  reasonable  care  for 
himself  to  protect  himseU  from  injury  in  that 
he  knew  of  the  alleged  defect  in  the  paving 
and  neglected  and  failed  to  avoid  it;  second, 
that  he  endeavored  to  ride  and  drive  his  bi- 
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erde  aeroM  the  depresrion  In  said  track  at  an 
angle  and  in  snch  manner  at  which  he  knew  or 
■hoald  have  known  by  the  exercise  of  ordinary 
and  reasonable  car«  that  he  would  likely  cause 
his  bicycle  to  overtnm,  and  that  the  negligence 
of  the  plaintiff  was  the  direct  and  proximate 
cause  of  the  injuiy  and  directly  and  proximately 
contributed  thereto." 

For  further  answer  to  the  defendant's  pe- 
tition, the  defendant  says  that  on  the  2d  day 
of  August,  1917,  this  same  plaintiff  filed  his 
actioa  against  the  Tulsa  Street  Railway  Com- 
pany In  the  district  court  of  Tulsa  county, 
Okl.,  the  same  being  No.  6543,  and  that  said 
cause  was  tried  to  the  court  and  }ury  In  said 
court,  and  resulted  in  a  verdict  In  favor  of 
the  defendant,  and  that  said  Judgment  was  in 
full  force  and  effect  and  has  never  been  va- 
cated, modified,  or  reversed,  and  It  pleads 
and  relies  upon  the  litigation  and  Judgment 
in  the  said  cause  as  an  estoppel  and  a  bar 
against  plalntUTs    right  to  recover  herein. 

The  cause  was  tried  to  the  court  and  Jury, 
which  resulted  in  a  verdict  In  favor  of  the 
plaintiff  in  the  sum  of  $^,000,  upon  which 
the  court  rendered  Judgment,  to  reverse 
which  the  defendant  commenced  this  pro- 
ceeding in  error  by  filing  its  petition  in  error 
in  this  court  on  May  3,  1019,  with  copy  of 
case-made  attached,  which  petition  in  er^ 
ror  contains  61  specifications  of  error,  which 
are  summarized  as  follows:  (1)  The  court 
erred  in  overruling  the  ^mended  demurrer 
of  the  defendant  to  the  petition  of  the  plain- 
tiff; (2)  erred  in  overruling  the  objection 
of  the  defendant  to  the  introduction  of  evi- 
dence by  the  plaintiff  In  support  of  the  alle- 
gations made  in  Ills  petition;  (3)  erred  in 
permitting  the  plaintiff  to  Introduce  certain 
incompetent,  Irrelevant,  and  immaterial  evi- 
dence over  the  objection  of  the  defendant; 
(4)  erred  in  allowing  and  permitting  plaln- 
tiil  to  amend  his  petition  during  the  trial 
of  the  cause ;  (5)  erred  In  overruling  the  de- 
murrer of  the  defendant  to  the  evidence  of- 
fered by  the  plaintiff  upon  the  trial  of  said 
cause ;  (6)  erred  in  refusing  to  withdraw  from 
consideration  of  the  Jury  certain  Incompe- 
tent evidence;  (7)  in  refusing  to  permit  de- 
fendant to  introduce  certain  evidence;  (8) 
in  refusing  to  direct  the  Jury  to  return  a  ver- 
dict in  favor  of  the  defendant,  assignments 
from  9  to  31,  inclusive ;  erred  in  refusing  to 
give  requested  instructions  of  the  defendant, 
Nob.  from  1  to  SO,  Inclusive,  assignments  from 
S2  to  43,  inclusive;  erred  in  giving  instmo 
tlons  from  1  to  12,  indnsive;  (44)  erred  in 
overruling  the  defendant's  motion  for  new 
trial ;  (45)  In  rendering  Judgment  in  said 
cause  against  the  defendant ;  (46)  in  matters 
of  law  upon  the  trial  of  said  cause;  (47) 
that  the  verdict  of  the  Jury  was  not  sustain- 
ed by  the  evidence  and  is  contrary  to  law; 
(48)  that  the  judgment  of  the  court  is  not 
sustained  by  the  evidence  and  is  contrary  to 
law;   (49)  that  the  verdict  Is  excessive  and 


Indicates  tlie  result  of  passion  and  prejudice 
upon  the  part  of  the  Jury ;  (50)  that  the  dam- 
ages awarded  to  plaintiff  are  excessive  and 
appear  to  have  been  given  under  the  influence 
of  passion  and  prejudice ;  (51)  the  action  of 
the  plaintiff  was  premature  and  could  not  be 
maintained,  and  the  court  erred  in  refusing 
to  dismiss  the  same  upon  the  application  of 
the  defendant 

These  assignments  of  error  are  discussed 
by  counsel  for  plaintiff  In  error  in  their  brief 
under  nine  subheads,  the  first  of  which  Is  as 
follows: 

"The  Judgment  of  the  district  conrt  of  Tulsa 
county  in  favor  of  the  Tulsa  Railway  (Company 
in  the  action  brought  against  it  by  the  plain- 
tiff is  a  bar  to  this  suit" 

This  and  the  second  subhead  will  be  con- 
sidered together.  Concerning  this  proposi- 
tion, they  say  in  their  brief: 

"One  of  the  principal  questions  necessary  to 
be  determined  in  this  case  is  whether  a  judg- 
ment in  favor  of  the  Tulsa  Street  Railway 
Company  in  the  action  heretofore  commenced 
by  plaintiff  against  it,  which  involved  the  same 
issues  of  negligence  which  are  involved  in  this 
case,  operates  as  a  bar  to  the  plaintiff's  right 
to  recover  in  this  suit," 

They  say: 

"Although  it  is  a  general  mie  that  a  mu- 
nicipality cannot  assign  or  transfer  to  any  per- 
son its  liability  for  a  failure  to  maintain  its 
streets  in  a  reasonably  safe  condition  for  pub- 
lic travel,  still,  it  can  and  did,  in  this  instance, 
impose  upon  the  railway  company  this  duty,  as 
part  consideration  for  the  granting  of  the  fran- 
chise, and  for  a  failure  to  perform  the  cove- 
nants which  are  contained  in  the  franchise  con- 
tract, the  railway  company  would  become  liable 
to  any  person  injured  because  of  its  negligence 
in  this  respect  It  is  a  fundamental  rule  that 
where  any  person  creates  a  dangerous  condi- 
tion in  a  public  thoroughfare  by  reason  where- 
of some  traveler  is  injured,  the  municipality 
may  become  liable  for  a  failure  upon  its  part 
to  keep  the  highway  in  a  reasonably  safe  con- 
dition for  public  travel  and  use  and  where  the 
traveler  recovers  Jndgment  against  the  mu- 
nicipality In  such  a  case,  the  latter  has  remedy 
over  against  the  person  creating  the  danger- 
ous condition.  In  other  words,  had  Paul  Wells 
sued  the  city  of  Tulsa  in  the  first  instance 
and  recovered  Jndgment  against  it  the  dty  of 
Tulsa  would  then  Itave  the  right  to  maintain 
an  action  against  the  railway  company  for  the 
damage  which  it  suffered  by  reason  of  the  rail- 
way company's  failure  to  abide  by  the  condi- 
tions of  its  franchise  obligation.  But  when  the 
plaintiff  has  elected  to  sue  the  railway  com- 
pany for  its  primary  negligence,  relying  npon 
its  negligence  and  failure  to  comply  with  the 
provisions  of  its  (randiise,  and  has  failed  In 
recovery,  then  he  cannot  be  permitted  to  re- 
cover Judgment  against  t^e  ■dty  for  this  iden- 
tical negligence.  If  such  wert  the  case,  the 
municipality  would  be  deprived  of  its  remedy 
over  against  the  railway  company  because  if 
it  attempted  a  recovery  against  the  latter,  the 
railway  company  may  plead  re*  adjudicata  as 
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to  it  opon  this  eaaae  of  action.  Also,  tb«  rail- 
way company  stands  in  privity  with  tlie  ntn- 
Bic4>ality  under  tlte  franchise  contract.  Tiie 
da^  of  the  railway  company  under  the  fran- 
chise was  the-  same  doty  in  all  respects  as  that 
of  tiie  city.  To  say  that  each  of  the  two  might 
be  saed  on  acconnt  of  negligence  of  the  rail- 
way company  to  perform  its  primary  doty  un- 
der the  law,  to  properly  maintain  the  paving  and 
thoroughfare  which  it  used  in  the  opera- 
tion of  its  business  and  its  duty  under  the  pro- 
Tiaioos  of  the  franchise  (which  is  expressly  re- 
lied upon  in  plaintiff's  petition  against  the  rail- 
way company),  would  be  to  say  that  the  rule  of 
res  adjndicata  is  abrogated  where  it  has  always 
heretofore  applied  in  favor  of  one  of  two  par- 
ties standing  in  legal  or  contractual  privity 
when  the  other  has  been  absolved  from  liability 
in  an  action  brought  by  the  third  person  com- 
plaining. There  is,  and  can  be,  no  question 
concerning  the  right  of  the  city  to  contract 
with  the  railway  company  for  the  maintenance 
of  the  paving  laid  for  the  convenience  of  the 
company.  It  was  for  the  accommodation  of  the 
street  car  company  that  brick  paving  was  laid, 
and  the  dty  may  legally  lay  upon  it  the  obli- 
gmtion  of  maintaining  such  paving  in  such  a 
condition  that  the  public  would  not  be  hasard- 
ed  by  the  use  thereof.  And  there  can  be  no 
question  that  the  railway  company  might  as- 
sume such  obligation  and  bind  itself  thereby, 
oa  acconnt  of  any  damages  which  might  be  sus- 
tained by  a  dereliction  of  this  contractual  ob- 
BKation.  Surely  if  it  failed  In  this  respect.  It 
could  be  made  to  respond  in  damages  to  the 
city  where  the  latter  was  rendered  liable  be- 
omse  of  a  breach  of  the  former's  du^." 

The  provlslona  of  ordinance  184,  granting 
tbe  franchise,  and  Involved  herein,  are  as 
foUowB: 

"It  is  further  provided  that  whenever  the 
rails  of  said  grantee's  track  traverse  any  street 
upon  which  the  pavement  is  constructed,  it 
•ban  be  the  duty  of  said  grantee,  after  laying 
its  tracks,  to  restore  said  pavement  where  in- 
jnred  or  destroyed,  taken  or  removed,  to  its 
previous  condition." 

"Further  to  maintain  such  pavement  In  good 
condition  during  the  time  such  track  may  re- 
main in  and  upon  streets  or  avenues,  except 
when  the  duty  of  the  maintenance  of  said  pave- 
ment may  rest  upon  any  contractor  construct- 
ing snch  pavement  under  the  employment  or 
direction  of  the  cily  of  Tulsa." 

And  it  is  farther  provided: 

"That  tbe  grantee  may  construct  along  their 
tracks  detachable  curbs  or  blocks  of  sufficient 
width  to  enable  said  grantee  to  take  up  and 
repair  their  tracks  or  rails,  without  disturbing 
any  pavement  of  cement  or  asphaltic  character 
oaed  on  any  street." 

Connsd  contend  tliat  when  plaintiff  sued^ 
ttie  railway  company  for  Its  primary  negli- 
genee  In  its  failure  to  comply  with  the  pro- 
▼fadons  of  its  franchise,  and  has  failed  in 
recovery,  then  he  cannot  be  permitted  to  re- 
corer  judgment  against  the  dty  for  this  iden- 
tical negligence;  this  contention  being  based 
npon  what  is  known  as  the  doctrine  of  elec- 
tkm  ot  remedies.    Tliis  court  has  frequently 


bad  occasion  to  pass  apon  this  question.  The 
most,  recent  decision  nipon  this  question 
wherein  this  conrt  reiterated  tbe  rule  is  in 
the  case  of  Vose  t.  Penny  et  al.,  190  Pac 
97,  decided  at  the  present  term  of  court  and 
not  yet  officially  reported,  wherein  Owen,  C. 
J.,  speaking  tor  tbe  court,  said: 

"An  election  of  remedies  is  the  choosing 
between  two  or  more  different  and  coexisting 
modes  of  procedure  and  relief  allowed  by  law 
on  the  same  state  of  facts.  The  basis  for  the 
application  of  tbe  doctrine  is  in  the  proposition 
that,  where  there  is,  by  law  or  by  contract,  a 
choice  between  two  remedies,  which  proceed 
upon  opposite  and  irreconcilable  claims  of 
right,  tbe  one  taken  must  exclude  and  bar  the 
prosecution  of  the  other.  The  doctrine  of  elec- 
tion of  remedies  is  therefore  generally  regard- 
ed as  being  an  application  of  the  law  of  estop- 
pel, upon  the  theory  that  a  party  cannot,  in 
the  assertion  or  prosecution  of  his  rights,  oc- 
cupy inconsistent  positions.  9  R.  O.  L.  956. 
In  First  Trust  &  Savings  Bank  T.  Bloodsworth, 
70  Okl.  174,  174  Pac.  546,  it  was  said:  'When 
the  law  gives  several  means  of  redress  or  kinds 
of  relief,  predicated  on  conflicting  theories,  the 
election  of  one  and  the  prosecution  to  final 
judgment  operates  as  a  bar  to  tbe  subsequent 
adoption  of  any  other.'  To  the  same  effect  is 
Herbert  v.  Wagg,  27  Okl.  674,  U7  Pac.  209; 
Robb  V.  Vos,  156  U.  S.  13.  16  Sup.  Ot  4,  38  li. 
Bd.  62;  Fowler  v.  Bowery  8av.  Bank,  113  N. 
Y.  450,  21  N.  B.  172,  4  li.  B.  A.  146,  10  Am. 
St.  Rep.  479;  Cohoon  v.  Fisher,  146  Ind.  683, 
44  N.  B.  664,  45  N.  B.  787,  86  U  B.  A.  193; 
Oaffney  v.  Magrath,  28  Wash.  476,  63  Pac.  520; 
Gentry  v.  Bearss,  88  Neb.  742,  ISO  N.  W.  428." 

The  mle  Is  farther  UlTutrated  in  9  B.  a  Ii. 
9S8,  wherein  it  is  said: 

"The  doctrine  of  election  of  remedies  applies 
only  where  there  are  two  or  more  remedies,  all 
of  which  exist  at  the  time  of  election,  and 
which  are  alternative  and  inconsistent  with 
each  other,  and  not  cumulative,  so  that,  after 
the  proper  choice  of  one,  the  other  or  others 
are  no  longer  available.  *  *  •  Another  dass 
of  cases  exists  where  there  is  but  one  cause 
of  action  but  in  which  different  or  alternative 
remedies  may  be  pursued.  It  is  permissible  to 
follow  these  remedies  or  reliefs  independent- 
ly, even  in  some  cases  to  judgment,  although 
but  one  satisfaction  can  be  had." 

n\>  the  same  effect,  16  Cyc  267,  wherein  it 
is  said: 

"In  order  that  election  must  be  made  the 
party  must  have  at  his  command  different  eo-, 
existing  remedial  rights,  which  are  inconsist- 
ent, and  not  analogous,  consistent,  and  concur- 
rent" 

[1]  It  seems  dear  to  as  that  the  facts  in 
the  instant  case  do  not  bring  It  vritliln  tbe 
mle,  as  by  counsel  announced,  because  the 
plaintiff's  right  under  tbe  law  to  a  separate 
Judgment  against  the  dty  and  traction  com- 
pany did  not  proceed  upon  opposite  and  ir- 
reconcilable dalms  of  right,  but  upon  tbe 
contrary  his  right  against  each  was  identi- 
cal, and  therefore  consistent  and  concurrent 
If  the  allegations  in  its  petition  In  each  case 
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are  tme,  be  was  entitled  to  a  separate 
jodgment  against  eaxii,  bat  to  one  satisfac- 
tion only. 

In  14  R.  C.  Zi.  63,  It  Is  said: 

"While  it  is  generally  conceded  tbat  public 
necessity,  and  the  nature  of  their  obligations, 
require  that  mnnidpal  corporations  should  be 
held  liable  for  the  safety  of  their  thorough- 
fares, the  doctrine  of  pari  delicto,  though  fre- 
quently invoked  against  them,  is  not  applied, 
because  their  constructiTe  default  when  they 
have  sought  reimbursement  from  the  actual 
authors  of  the  trespass  or  nuisance  which  has 
caused  them  to  be  sued,  and  the  federal  rule  is 
that  when  such  corporations  have  been  held 
responsible  for  injuries  to  persons  lawfully 
using  the  streets  in  a  city,  because  of  defects 
in  tbe  streets  or  sidewalks  caused  by  the  negli- 
gence or  active  fault  of  a  property  owner,  or 
in  general  whenever  they  have  been  compelled 
to  pay  damages  for  a  wrongful  act  perpetrated 
by  another  in  public  highways,  they  become 
entitled  to  maintain  an  action  against  such  per- 
son for  indemnity  from  the  liability  which  the 
wrongful  act  has  brought  upon  them." 

In  13  B.  a  L.  318,  it  Is  said: 

"According  to  the  weight  of  authority,  a  per- 
son  or  corporation  required  by  contract,  fran- 
chise, municipal  ordinance,  or  statute  to  per- 
form tbe  duty  resting  on  a  municipal  or  quasi 
municipal  corporation  of  keeping  its  streets 
and  highways  in  repair,  and  safe  for  the  pas- 
sage of  the  public,  is  liable  directly  to  a  party 
injured  by  a  defect  caused  by  the  failure  to 
perform  such  duty,  and  the  same  has  been  held 
to  be  true  under  a  similar  contract  with  the 
state.  In  such  cases  the  duty  is  considered  as 
having  been  imposed  for  tbe  benefit  of  every 
individual  whose  rights  as  one  of  the  public 
might  be  specially  affected,  and  in  this  way  the 
party  injured  is  held  to  be  in  privity  with  the 
promisor  to  the  extent  of  giving  him  such  right 
of  action,  or,  in  other  words,  the  contractor 
is  held  to  have  assumed  a  duty  to  tbe  public. 
This  rule  is  often  applied  in  cases  where  rail- 
road or  street  railway  companies  agree  to  keep 
streets  in  repair  as  a  condition  of  their  right 
to  use  them,  or  so  required  to  do  so  by  their 
charters,  or  by  a  statute  or  ordinance.  And  it 
has  been  held  that  a  provision  in  an  ordinance 
imposing  such  a  condition,  that  the  railway 
company  shall  respond  to  the  dty  and  save  it 
harmless  from  damage  resulting  from  acts  and 
negligence  of  the  railway  company,  merely  se- 
cures to  the  dty  the  right  to  be  reimbursed  in 
tbe  event  that  its  own  liability,  which,  under 
the  law,  still  exists,  shall  be  enforced,  and 
does  not  confine  the  railwsy  company's  lia- 
bility to  the  dty  alone." 

It  win  be  observed  from  tbe  statement  of 
counsel  that  they  do  not  controvert  the  doc- 
trine of  tbe  Joint  and  several  liability  to  tbe 
plaintiff  of  tbe  city  and  tbe  traction  cwnimny 
announced  by  tbe  authorities  cited  supra; 
but.  In  support  of  their  contention  tbat  the 
Judgment  In  favor  of  tbe  defendant  traction 
company  In  tbe  former  action  of  tbe  plain- 
tiff is  a  bar  to  tbis  suit,  they  say: 

"But  when  the  plaintiff  has  elected  to  sue  the 
railway   company   for  its   primary  negligence. 


relying  upon  its  negligence  and  failnre  to  com- 
ply with  tbe  provisions  of  its  franchise,  and 
has  failed  in  recovery,  then  he  cannot  be  per- 
mitted to  recover  Jndgment  a^nst  the  dty 
for  this  identical  negligence.  If  such  were  the 
case,  the  municipality  would  be  deprived  of  its 
remedy  over  against  the  railway  company  be- 
cause if  it  attempted  a  recovery  against  the 
latter,  the  railway  company  may  plead  res 
adjudicata  as  to  it  npon  this  cause  of  action. 
Also,  the  railway  company  stands  io  privity 
vrith  the  munidpality  under  the  franchise  con- 
tract. The  du^  of  the  railway  company  under 
the  franchise  was  the  same  duty  in  all  re- 
spects as  that  of  the  city.  To  say  tbat  each 
of  the  two  might  be  sned  on  account  of  the 
negligence  of  the  railway  company  to  perform 
its  primary  duty  under  the  law,  to  properly 
maintain  the  paving  and  thoroughfare  which  it 
used  in  the  operation  of  its  business  and  its 
duty  under  the  provisions  of  the  franchise 
(which  Is  expressly  relied  npon  in  plainUff's 
petition  against  the  railway  company),  would 
be  to  say  that  the  role  of  res  adjudicata  is 
abrogated  where  it  has  always  heretofore  ap- 
plied in  favor  of  one  of  two  parties  standing 
in  legal  or  contractual  privity  when  the  other 
bad  been  absolved  from  liability  in  an  action 
brought  by  the  tliird  person  complaining." 

In  support  of  this  contention  counsel  cite 
tbe  decision  of  tbis  'court  in  tbe  following 
cases,  likewise  tbe  decisions  of  other  courts 
of  last  resort  in  similar  cases:  C,  R.  I.  & 
P.  Ry.  Co.  V.  Austin,  43  OU.  698,  144  Pac 
1069;  St  L.  &  F.  R.  Co.  ▼.  Williams,  55 
Okl.  682,  166  Pac  249 ;  0..  R.  I.  &  P.  R.  Co. 
V.  Brooks,  67  OU.  163,  156  Pac.  362;  K.  C, 
M.  O.  &  O.  R.  Co.  y:  Leuncb,  60  Okl.  19,  158 
Pac.  1146;  C,  R.  I.  &  P.  By.  Co.  t.  Reln- 
bart,  61  Okl.  72;  160  Pac.  51;  St.  h.  &  S. 
F.  R.  Co.  T.  Dancey,  176  Pac.  209 ;  Callaban 
T.  Groves,  37  Okl.  503,  132  Pac.  474,  46  U 
R.  A.  (N.  S.)  350. 

Upon  examination  of  tbe  cases  cited.  It 
is  disclosed  that  each  was  an  action  aris- 
ing upon  a'  contractual  relation,  sucb  as 
Joint  makers  of  obllgaticms  In  the  nature  of 
bonds  of  indemnity,  In  attachments  and  gar- 
nishment proceedings  and  sheriffs'  Indemni- 
fying bonds,  etc.,  and  in  cases  where  tbe  re- 
lation of  principal  and  surety,  principal  and 
agent,  master  and  servant,  indemnitor  and 
Indemnitee,  existed,  and  frequently  In  cases 
where  tbe  aggression  complained  of  was  a 
separate  and  distinct  act  of  tbe  agent  or  sery* 
ant,  or  cases  where  all  of  tbe  parties  were 
charged  Jointly  with  committing  tbe  act  com- 
plained of,  and  upon  the  trial  thereof  tbe  evi- 
dence disclosed  tbat  some  one  or  more  of  said 
parties  were  innocent,  and  in  sucb  circum- 
stances tbe  rule  announced  by  coimsel  Is  cor- 
rect and  tbe  autborities  cited  would  be  in 
point;  but,  in  tbe  instant  case,  tbe  facts  alleg- 
ed and  proven  upon  tbe  trial  are  materially 
different,  tbis  being  an  action  In  tort,  and 
tbe  record  discloses  tliat  each  of  tbe  alleged 
wrongdoers  have  been  sued  by  tbe  plaintlfl 
In  separate  actions,  tbe  first  of  wblcb  was 
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against  the  traction  company  alone,  in  which 
a  trial  to  a  Jury  was  had  and  a  verdict  re- 
turned in  favor  of  the  defendant,  from  which 
the  plaintiff  aiq>ealed  and  the  cause  was 
pending-  on  his  appeal  at  the  time  of  the 
trial  in  the  Instant  case.  In  these  circnm- 
Btances  the  rule  is  as-  announced  by  Gould 
oa  Pleadings  (6th  Ed.)  390,  as  follows: 

"If  several  persons  join  in  committing  a 
trespass,  or  tort  of  any  kind,  the  party  injured 
may  generally,  at  his  election,  sue  them  all 
jointly — or  each,  or  either  of  them,  in  a  sev- 
eral action— or  any  number  of  them,  less  than 
the  whole-  together.  For  toits,  in  which  sev- 
eral join,  may  be  considered,  in  regard  to  the 
wrongdoers,  either  as  wholly  joint,  or  wholly 
several— or  as  joint  in  respect  to  part  of  them. 
and  several  as  to  the  others;  since  the  act  of 
any  one  of  the  wrongdoers  may  be  regarded  in 
law,  either  as  his  own  sole  act,  or  as  the  act 
of  either,  or  of  all,  or  of  any  number  of  them." 

In  Cooley  on  Torts  (2d  Ed.)  153.  it  U  said: 

"But  while  the  law  permits  all  the  wrong- 
doers to  be  proceeded  against  jointly,  it  also 
leaves  the  party  injured  at  liberty  to  pnrsae 
any  one  of  them  severally,  or  any  number  less 
than  the  whole,  and  to  enforce  liis  remedies 
regardless  of  the  participation  of  the  others. 
While  the  wrong  is  joint  it  is  also  in  contem- 
plation of  law  severaL  *  •  •  The  rules  re- 
garding remedies,  which  are  applied  to  breach- 
es of  contracts  are  obviously  inapplicable  here. 
•  •  *  The  case  of  wrongdoers  is  wholly  dif- 
ferent; the  party  injured  has  not  assented  to 
tbeir  action;  he  has  not  agreed  what  the  con- 
sequences shall  be  if  one  or  more  shall  tres- 
paus  upon  liis  rights,  nor  is  he  morally  under 
obligation  to  pursue  his  remedy  in  any  particu- 
lar form  because  of  that  form  being  most  to 
their  convenience.  Whatever  course  is  seem- 
ingly most  for  Itis  interest,  it  is  just  that  he 
should  be  at  liberty  to  select.  Nor,  after  suit 
ia  brought,  can  there  be  any  apportionment  of 
reaponsibility,  whether  the  suit  be  against  one 
or  against  all.  Each  is  responsible  .for  the 
whole,  and  the  degree  of  his  blamableness  as  be- 
tween himself  and  his  associates  is  immaterial. 
'Wben  the  contributory  action  of-  all  accom- 
plishes a  particular  result,  it  is  unimportant  to 
the  party  injured  that  one  contributed  much  to 
the  injury  and  another  little;  the  one  least 
guilty  is  liable  for  all  because  he  aided  in  ac- 
complishing aU." 

Hr.  Cooley,  after  reviewing  the  rule  an- 
nounced in  the  English  case  of  Brown  v. 
Brooton,  which  held  that  to  recover  a  Judg- 
ment in  a  suit  against  one  wrongdoer  is  a  bar 
to  any  farther  action  against  others,  and 
saying  that,  "except  In  Virginia  end  Rhode 
Island,  It  is  not  met  with  favor  tn  this  coun- 
try," at  page  168,  says: 

**It  was  expressly  disapproved  by  the  Su- 
preme Court  of  New  York,  when  presided  over 
by  Chief  Justice  Kent,  and  was  pronounced  by 
him  to  be  a  departure  from  the  earlier  English 
decisions.  The  rule  laid  down  by  that  eminent 
jurist,  wtiich  has  since  been  generally  followed 
in  this  country,  is  that  a  party  injured  may 
oring  separate  suits   against  the   wrongdoers, 


and  proceed  to  Judgment  in  each;'  and  that  no 
bar  arises  as  to  any  of  thein  until  satisfaction 
is  received." 

The  Kansas  City  Court  of  Appeals,  in  the 
case  of  Sutter  v.  Kansas  City,  119  S.  W. 
1084  (138  Mo.  App.  105),  where  the  precise 
question  was  Involved,  held  that  the  former 
action  could  not  be  pleaded  in  bar,  and  in 
paragraph  1  of  the  syllabus  used  this  lan- 
guage: 

"A  railroad  company,  tearing  up  the  brick 
pavement  in  a  street  and  piling  the  brick  in 
the  parkway  between  the  curb  and  the  side- 
walk, indemnified  the  city  against  loss  from 
injuries  caused  by  such  brick.  A  pedestrian, 
injured  by  tripping  over  a  brick  on  the  side- 
walk, sued  the  railroad  company,  and  Judg- 
ment went  for  the  company,  and  the  pedestrian 
then  sued  the  dty  for  its  negligence  in  leaving 
the  brick  on  the  sidewalk.  Held,  that  the  judg- 
ment in  the  first  action  was  no  defense  to  the 
action  against  the  city,  on  the  principle  that, 
where  the  party  charged  primarily  with  the 
wrong  is  found  not  to  be  guilty,  the  codefend- 
ant,  whose  liability  is  dependent  on  the  guQt 
of  the  first  party,  is  also  discharged,  since  the 
duty  of  the  dty  to  keep  its  sidewalks  clear  to 
prevent  injuries  to  pedestrians  was  a  primary 
duty,  and  independent  of  any  relation  with  the 
railroad  company." 

This  holding  was  cited  with  approval  by 
the  Supreme  Court  of  Missouri,  In  the  case  o£ 
Sutter  V.  Metropolitan  Street  Railway  Co., 
188  S.  W.  66,  construing  the  same  accident, 
and  Involving  the  same  state  of  facts.  Tills 
suit  was  brought  by  the  husband  for  his 
damages  growing  ont  of  the  same  accident. 
He  recovered  (4,500.  The  Judgment  was  af- 
firmed on  appeal.    (App.)  208  S.  W.  851. 

The  contention  of  counsel  that  the  Judg- 
ment in  favor  of  the  defendant  in  the  case 
of  the  plalntlfl  against  the  traction  com- 
pany is  a  bar  to  this  action  cannot  be  sus- 
tained for  the  additional  reason  that  the  rec- 
ord discloses  by  stipulation  that  such  Judg- 
ment had  not  become  final  when  this  case 
was  tried,  as  an  appeal  therefrom  had  been 
taken  by  the  plaintiff  to  this  court  The 
rule  In  such  cases  is  found  in  Black  on  Judg- 
ments, vol.  2,  i  610,  and  Is  as  follows: 

"In  many  states  it  is  held  that  the  pendency 
of  the  appeal  suspends  oper&tion  of  the  judg- 
ment in  respect  to  all  its  usual  effects,  and 
hence,  the  judgment,  not  becoming  final  while 
the  appeal  remains  undetermined,  it  cannot  be 
pleaded  in  bar,  in  the  interval,  nor  used  in  evi- 
dence as  an  estoppel" 

Such  was  the  holding  of  the  Supreme  Court 
of  California  in  Dl  Nola  v.  Allison  et  aL,  143 
Cah  106,  76  Paa  976,  65  L.  R.  A.  419,  101 
Am.  St  Rep.  804 ;  also,  in  the  case  of  Pur- 
ser V.  Cady,  120  CaL  214,  52  Pac.  489.  This 
rule  was  adhered  to  by  this  court.  In  the  case 
of  Stuart  V.  Coleman,  188  Pac.  1063,  not  yet 
officially  reported,  second  paragraph  of  sylla- 
bos,  which  is  as  tollowB: 
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"Where  the  law  gives  a  right  of  review  to 
an  appellate  court,  all  persons  are  necessarily 
charged  with  notice  thereof,  and  lis  pendens 
is  adequate  to  give  a  litigant  protection  until 
he  can  pursue  all  the  remedies  to  which  he  is 
entitled  in  the  action,  and  therefore,  although 
a  judgment  of  final  decree  has  been  entered, 
the  cause  is  deemed  to  be  pending  while  the 
right  to  prosecute  it  further  by  ap]>eal  re- 
mains." 

In  view  of  the  antboritleB  cited,  we  are 
clearly  of  the  opinion  that  the  trial  court 
committed  no  error  In  holding  that  the  Judg- 
ment of  the  court  in  thie  action  brought  by  the 
plaintiff  against  the  traction  company  was 
not  a  bar  to  hla  right  to  recover  In  the  in- 
stant case.- 

The  record  discloses  that  plaintiff  receiv- 
ed the  injuries  complained  of  on  East  Third 
street,  in  the  city  of  Tulsa,  near  the  inter- 
section thereof  with  Boston  avenue;  that 
said  street  was  one  of  the  principal  business 
thoroughfares  In  the  city,  and  was  paved 
vrlth  asphalt  except  that  portion  thereof 
occupied  by  the  Tulsa  Street  Railway  Com- 
pany by  Its  tracks;  that  said  traction  com- 
pany, at  the  time  of  the  injury  and  for  a 
number  of  years  prior  thereto,  bad  maintain- 
ed a  double  track  along  said  street,  and  that 
part  of  the  street  occupied  by  the  tracks  of 
the  traction  company  between  said  tracks 
and  between  the  rails  thereof,  and  for  about 
12  Inches  outside  of  the  outer  rails  of  said 
track,  were  paved  with  vitrified  brick;  and 
that  the  company's  tracks  and  pavement  were 
placed  there  by  the  authority  of  the  defend- 
ant city  some  time  after  the  street  had  been 
paved  by  the  dty. 

The  plaintiff  alleged,  and  the  evidence 
tended  to  show,  that  said  brick  paving  was 
constructed  in  said  street  In  a  rough  and  un- 
even condition,  a  long  time  prior  to  the  date 
of  injury,  at  the  Instance  of  the  defendant  and 
under  Its  direction,  supervision,  and  control, 
and  that  on  the  date  of  injury'the  brick  pav- 
ing on  both  sides  of  the  north  rail  of  the 
north  track  of  the  said  railway  company  on 
said  Third  street  at  the  point  where  the 
Injury  occurred,  and  for  some  26  feet  along 
the  track,  the  brick  paving  had  sunk  from  1% 
Inches  to  3%  inches  below  the  top  of  the  rati, 
and  was  in  a  rough,  nnev.en,  and  dangerous 
condition,  and  that  the  defendant  dty  had 
failed  to  maintain  the  said  paving  in  a  rea- 
sonably safe  condition,  and  that  the  condition 
of  the  paving  at  said  place  was  known  to 
the  said  dty  of  Tulsa,  or  could  have  been 
discovered  by  it  by  the  exercise  of  ordinary 
care  on  its  part,  and  which  condition  was  un- 
known to  tbe  plaintiff;  that  while  riding 
along  said  street  between  the  tracks  of  said 
railway  company  on  a  bicycle  about  8  o'clock 
p.  m.  on  said  date,  and  without  any  negligence 
on  his  part  being  shown  by  the  record,  be  at- 
tempted to  turn  out  of  said  street  and  off 
the  said  tracks  to  avoid  an  approaxihlng  Are 


truck  which  was  coming  westward  on  said 
street  at  the  rate  of  25  miles  per  hour ;  that. 
In  so  attempting  to  turn  his  blcyde  across 
the  north  rail  of  tbe  track  and  ont  of  tbe 
path  of  the  fire  truck,  the  front  wheel  of 
plaintiff's  Mcycle  came  in  contact  with  tbe 
rail  and  uneven  paving;  that  he  was  there- 
by caused  to  swerve  and  turn,  and,  as  a  re- 
sult thereof,  was  thrown  to  the  pavement; 
and  that,  in  immediatdy  attempting  to  re- 
gain his  feet  and  move  out  of  the  path  of  the 
truck,  the  truck  ran  into  and  over  him, 
injuring  him  permanently,  and  seriously. 

[2]  "A  munldpal  corporation  is  charged 
with  the  duty  of  maintaining  its  streets  In 
a  reasonably  safe  condition  for  traveL"  2 
DIU.  Mun.  Corp.  (4th  Ed.)  fS  1028,  1029;  EJ- 
Ilott,  Roads  and  Streets,  |  633;  1  Shearm. 
&  Redt  Neg.  (5th  Bid.)  164-168;  Crawfords- 
vUle  V.  Smdth,  79  Ind.  308,  41  Am.  Rep.  612; 
Indianapolis  v.  Doherty,  71  Ind.  6. 

"As  between  a  munldpal  coriraratlon  and 
the  public,  the  duty  rests  primarily  upon  the 
corporatlcm,  and  cannot  be  evaded  or  sus- 
pended by  any  act  of  its  own."  Logansport 
V.  Dick,  70  Ind.  66,  36  Am.  Rep.  166;  Rob- 
bins  V.  Chicago,  4  Wall.  667,  18  L.  Ed.  427 ; 
St.  Paul  Water  Co.  v.  Ware,  16  Wall.  566, 
21  Lw  Ed.  485;  Brusso  v.  Buffalo,  90  N.  T. 
679;  Goddard  v.  HarpsweU,  84  Me.  499,  21 
Atl.  958,  30  Am.  St  Rep.  373. 

Judge  Dillon,  in  his  work  on  Munldpal 
Corporations  (5th  Ed.  i  l(t27),  says  on  this 
subject: 

"Whether  the  duty  of  maintaining  tbe  street* 
in  a  safe  condition  for  public  travel  and  use  is 
spedally  imposed  on  the  corporation  or  is  de- 
duced in  the  manner  before  stated,  it  rests 
primarily,  as  respects  the  public,  upon  the 
corporations;  and  the  obligation  to  discharge 
this  duty  cannot  be  evaded,  suspended  or  cast 
upon  others  by  any  act  of  its  own," 

[3]  As  to  that  part  of  the  street  occupied 
by  the  traction  company  the  law  Imposes  tbe 
same  duties  and  liabilities  as  those  imposed 
upon  defendant  dty.  13  R.  0.  L.  262;  36 
Cya  1402;  St  Seq.  Jenree  v.  Metropolitan 
St  Ry.  Co.,  86  Kan.  479,  121  Pac  510,  39 
L.  R.  A.  (N.  S.)  1112,  Ann.  Cas.  1913C,  214. 
Therefore,  the  amended  demurrer  of  the  de- 
fendant to  the  petition  of  the  plaintiff,  and 
Its  objection  to  the  introduction  of  the  evi- 
dence in  support  of  the  allegations  of  tbe 
petition,  and  demurrer  to  the  evidence  of  tbe 
plaintiff,  were  each  and  all  properly  over- 
ruled by  the  trial  court 

The  proposition  contained  in  subhead  3  is: 

"Tbe  alleged  negligence  of  tbe  defendant  was 
not  the  proximate  cause  of  the  injuries  of  the 
plaintiff." 

This  contention  Is  without  merit,  as  that 
issue  was  determined  by  the  Jury  under 
proper  instructions  of  tbe  court 

[4,  S]  The  proposition  contained  la  buI>- 
head  4  la  as  follows: 
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"The  notice  required  to  be  fiven  by  the  city 
charter  of  the  time,  place  and  manner  in  which 
the  injuries  of  plaintiff  were  sustained,  togeth- 
er with  the  description  of  the  character  and 
extent  thereof,  was  not  given  prior  to  the  time 
of  the  commencement  of  this  action,  by  reason 
whereof  this  judgment  was  erroneously  ren- 
dered and  cannot  be  aastained." 

The  propositions  contaiiied  in  subheads  6 
and  6  go  to  the  same  question  and  will  be 
considered  therewith.  The  provision  referred 
to  is  as  fellows: 

"Before  the  city  of  Tulsa  should  be  liable  for 
damages  of  any  kind,  the  person  injured  or 
some  one  in  his  behalf  shall  give  the  mayor  or 
city  auditor  notice  in  writing  of  such  injury 
within  30  days  after  the  same  has  been  re- 
ceived stating  specifically  in  such  notice,  when, 
where  and  how  the  injury  occurred  and  the 
extent  thereof." 

The  defendant  pleaded  this  proyisiixi  of  the 
charter  as  a  defense,  and  the  plaintUI  In  hia 
amended  reply  alleged: 

"Plaintiff  for  a  fnrther  reply  says  that  arti- 
cle 2,  i  9^  of  the  charter  of  the  dty  of  Tulsa, 
which  ia  pleaded  by  the  defendant  in  its  answer 
as  a  bar  to  plaintiff's  right  to  recover  in  this 
action  is  unreasonable  in  its  terms  and  provi- 
sions and  is  not  applicable  to  the  facta  in  tliis 
case  and  it  is  void  as  to  the  plaintiff  in  this 
case  for  the  reason  that  if  enforced  it  will 
deprive  plaintiff  herein  of  his  property  without 
due  process  of  law,  and  It  is  therefore  un- 
constitutional, and  void  under  the  Constitution 
and  laws  of  the  state  of  Oklahoma  and  the 
Constitution  and  laws  of  the  United  States  of 
America." 

He  fnrther  alleged; 

"Plaintiff  for  further  reply  states  tliat  not- 
withstanding that  article  2,  {  9,  of  the  charter 
of  the  city  of  Tulsa,  ia  unconstitutional  and 
void  as  to  the  plaintiff,  as  hereinbefore  set  out, 
that  he  is  informed  and  verily  believes,  and 
therefore  alleges  the  facts  to  be  that  on  the 
-■  ■■  day  of  August,  1917,  within  80  days  after 
the  14th  day  of  July,  1917,  the  date  plaintiff 
was  injnrsd  as  alleged  in  his  petition,  there 
was  filed  on  iMhalf  of  plaintiff  herein  with  the 
mayor  and  tlM  city- auditor  of  Tulsa,  OkL,  a 
statement  in  writing  setting  forth,  when^  where 
and  how  the  injuries  complained  of  by  plaintiff 
in  the  case  occurred  and  the  extent  of  Ills  in- 
juries, and  the  said  notice  in  all  respects  com- 
plied with  said  provisions  of  the  charter." 

He  tnrtber  alleged: 

Tor  further  reply,  plaintiff  states  that  on 
the  said  14th  day  of  July,  1917,  when  he  was 
injured  as  alleged  and  set  out  in  bis  petition, 
he  was  a  minor  of  tender  years,  to  wit,  the  age 
of  13,  and  that  on  said  date  when  he  was  in- 
jured as  charged  in  his  petition,  his  skull  was 
fractured  on  each  side  and  he  immediately  lie* 
came  unconscious  and  remained  unconscious  for 
a  long  period  of  time  thereafter,  to  wit,  more 
than  30  days,  and  that  the  plaintiff's  mind  ever 
since  he  was  injured  has  been  greatiy  affected 
and  impaired,  and  he  has  been  unable  to  read 
and  concentrate  his  mind;  that  on  account  of 
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his  injuries  as  aforesaid  and  his  infancy  he 
has  been  at  all  times  since  the  14th  day  of 
July,  1917,  and  is  now,  pliysically  and  mentally 
incompetent  to  superintend  the  preparation  and 
filing  of  a  notice  or  claim  for  damages  against 
the  dty  of  Tulsa,  and  that  no  person  was  legal- 
ly bound  to  serve  said  notice  for  him  until  iiis 
guardian  was  appointed  as  hereinafter  alleged. 
That  on  the  12th  day  of  November,  1918,  Cath- 
erine M.  Wells,  mother  of  the  plaintiff  was  daif 
appointed  guardian  of  his  personal  estate  and 
the  plaintiff  further  states  that  on  the  12tb 
day  of  November,  1918,  another  notice  in  writ- 
ing stating  how,  when  and  where  plaintiff  was 
injured  and  the  extent  of  his  injuries  in  com- 
pliance with  said  provision  of  the  charter  was 
served  upon  the  auditor  of  the  dty  of  Tulsa." 

He  further  alleged: 

"That  the  defendant,  through  its  mayor,  audi- 
tor and  various  other  agents,  employto  and  of- 
ficers of  the  dty  of  Tulsa,  was  informed  and 
had  knowledge  of  plaintiff's  injuries  immediate- 
ly after  he  was  injured  and  before  30  days  ex- 
pired, and  duly  investigated  the  facts  with  ref- 
erence to  the  happening  of  the  acddent  result- 
ing in  plaintiff's  injuries,  as  described  in  Ilia 
petition,  also  investigated  the  physical  condi- 
tion and  employed  physidans  to  treat  plaintiff 
and  paid  the  said  physicians  the  sum' of  $350; 
that  on  account  of  said  facts,  the  written  notice 
required  to  be  served  became  useless  and  of 
no  avail  and  that  defendant  had  waived  the 
right  to  require  plaintiff  to  show  the  filing  of 
said  notice,  and  was  estopped  from  relying  on 
said  charter  provision  as  a  bar  to  this  action." 

Upon  this  question  connsel  for  the  d/it&id.' 
ant  requested  and  the  court  refused  the  fol- 
lowing instructions  to  the  jury: 

Requested  Instruction  No.  29.  "Yon  are  in- 
structed that  even  though  you  find  and  believe 
from  the  evidence  that  the  defendant  was  neg- 
ligent in  the  respect  charged  in  the  petition 
of  the  plaintiff  and  tliat  such  negligence,  if  any, 
directly  and  proximately  caused  the  injuries 
alleged  to  have  been  aastained  by  the  plaintiff, 
yet  you  are  not  to  return  a  verdict  in  favor 
of  the  plaintiff  unless  you  find  and  believe  from 
the  evidence,  by  a  preponderance  thereof,  that 
within  thirty  days  after  the  date  upon  which 
the  plaintiff  Is  alleged  to  have  been  Injured,  that 
the  plaintiff,  or  some  one  in  his  behalf,  gave  to 
the  mayor  or  dty  auditor  of  said  dty  of  Tulsa, 
a  notice  when,  where  and  how  the  injury  oc- 
curred and  the  extent  thereof." 

The  court,  however,  Instructed  the  Jury 
upon  that  question,  as  follows: 

"The  jury  are  further  instructed  that  it  is 
provided  by  the  charter  of  the  dty  of  Tolsa 
that  before  the  dty  of  Tulsa  shall  be  liable  for 
damages  of  any  lund  the  person  injured  or 
some  one  in  his  behalf  shall  give  the  mayor 
or  dty  auditor  notice,  in  writing,  of  such  in- 
jury, within  thirty  days  after  the  same  has 
been  recdved,  stating  spedflcally  in  such  no- 
tice, when,  where  and  how  the  injury  occurred 
and  the  extent  thereof;  and  you  are  instructed 
that  said  provision  of  said  dty  charter  Is  valid 
and  binding  upon  the  plaintiff  herein  and  that 
inasmuch  as  the  plaintiff  admits  tliat  no  notice 
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in  wrltiiiK  was '  giyen  by  him  or  by  any  one 
in  his  behalf  as  provided  for  in  said  charter 
prorislon,  you  are  instructed  that  the  plaintiff, 
therefore,  cannot  recover  in  this  action  unless 
.he  brings  himself  within  the  exception  herein- 
after stated  to  you;  and  in  this  connection  yon 
ire  instructed  that  if  yoa  should  find  and  be- 
lieve from  a  fair  preponderance  of  the  evi- 
dence that  the  plaintiff  was  of  such  immature 
age  or  that  his  mental  or  physical  capacity  was 
BO  impaired  by  the  alleged  injury  oomplained 
of  that  he  would  not  be  of  such  mental  or 
physical  capacity  to  seek  to  know  his  rights 
or  understand  them  if  stated  to  him  or  appre- 
hended the  need  of  searching  out  or  enforcing 
his  legal  remedies  or  if  his  mental  capacity  was 
such  that  he  would  not  be  reasonably  expected 
to  take  any  step  to  ascertain  what  his  rights 
were,  then  in  such  event  he  would  be  excused 
from  giving  the  notice  required  by  the  charter 
so  long  as  such  mental  or  physical  incapacity 
existed  or  until  a  guardian  was  appointed  for 
him,  and  in  the  event  of  such  finding,  then  the 
fact  that  the  notice  was  not  given  within  the 
time  required  by  the  charter,  would  not  of  it- 
self prevent  the  plaintiff  from  recovering;  but, 
on  the  other  hand,  unless  you  -should  so  find 
as  above  stated,  by  a  fair  preponderance  of  the 
evidence,  then  your  verdict  should  be  for  the 
defendant." 

[8,  7]  Ja  view  of  this  state  of  the  record,  we 
hold  without  deciding  that,  if  the  provision 
of  the  charter  were  a  valid  provision,  tiie 
facts  pleaded  as  ezcasing  him  from  a  failure 
to  comply  with  such  provision,  If  true,  were 
sufficient  for  such  purpose,  and  as  the  case 
was  tried  and  sutaiitted  to  the  Jury  upon  that 
theory,  and  the  Jury  having  returned  a  gen- 
eral finding  In  favor  of  the  idaintlfl,  neces- 
sarily resolved  that  issue  in  his  favor,  and  we 
will  not,  therefore,  disturb  such  finding.  R. 
li.  1910,  t  6005. 

The  proposition  embraced  in  subhead  7,  of 
the  defendant's  brief,  Is  as  follows: 

"Neither  the  mayor  nor  city  engineer  actu- 
ally knew  of  the  alleged  defect  in  the  paving 
by  personal  inspection  at  least  24  hours  prior 
to  the  occurrence  of  the  injuries  of  the  plain- 
tiff, nor  had  the  attention  of  such  officers  been 
called  thereto  in  writing  at  least  24  hours  pri- 
or to  the  happening  of  said  accident,  by  reason 
whereof  the  defendant  is  not  liable." 

Concerning  this  proposition,  they  say  In 
their  brief: 

"It  is  a  fundamental  rule  that  no  monicipality 
can  become  liable  on  account  of  a  defect  in 
its  highway  unless  it  had  notice  thereof,  and 
neglected  to  make  the  necessary  repairs  withTn 
a  reasonable  time  after  the  receipt  of  such 
notice.  If  no  notice  of  the  alleged  defect  in 
the  way  is  had,  the  city  is  not  obligated  to 
compensate  the  person  injured  because  of  a 
failure  upon  its  part  to  repair.  And  the  knowl- 
edge or  notice  of  the  municipality  of  the  de- 
fective condition  of  the  street  is  a  condition 
precedent  to  recovery  by  the  person  injured  be- 
cause it  is  only  after  such  notice  or  knowledge 
is  had  that  the  municipality  can  become  neg- 
ligent in  failure  to  repair. 


"Section  9,  art.  11,  of  the  Tulsa  CHty  Char- 
ter, provides  as  follows:  'The  city  of  Tulsa 
shall  never  be  liable  on  account  of  any  damage 
or  injury  to  person  or  property  arising  from 
or  occasioned  by  any  defect  in  any  pnblic 
street,  highway  or  grounds  or  any  public  work 
of  the  city,  unless  the  specific  defect  causing 
the  damage  or  injury  shall  have  been  actually 
known  to  the  mayor  or  city  engineer  by  per- 
sonal inspection  for  a  period  of  at  least  24 
hours  prior  to  the  occurrence  of  the  injury 
or  damage,  unless  the  attention  of  the  mayor 
or  city  engineer  shall  have  been  called  thereto 
by  notice  thereof  in  writing  at  least  24  hours 
prior  to  the  ooturrence  or  damage  and  proper 
diligence  has  not  been  used  to  rectify  the  dfe- 
fect  after  actually  known  or  called  to  the 
attention  of  the  mayor  or  city  engineer  as 
aforesaid.' " 

The  record  discloses  that  the  written  no- 
tice required  by  by  this  provlsioa  was  not 
given,  but  as  to  the  first  provision  the  record 
discloses  that  the  brick  paving  where  the  ac- 
cident occurred  on  the  south  side  of  the  north 
rail  of  the  north  track  of  the  traction  com- 
pany had  become  worn  off  inside  of  the  rail 
or  sunken  below  the  rail  or  both,  to  a  dis- 
tance of  from  1%  inches  to  S%  Inches,  and 
for  a  distance  along  the  rail  of  something 
like  25  feet ;  that  that  condition  had  existed 
for  a  long  time  prior  to  the  Injury  and  had 
not  been  rei>aired  at  the, time  of  the  trial; 
photographs  had  bem  takoi  showing  the  con- 
dition and  were  offered  in  evidence  upon  the 
trial.  C.  P.  Cllne,  a  witness  for  defendant, 
was  offered,  and  testified  on  direct  examina- 
tion that  he  had  been  connected  with  the  de- 
fendant in  an  official  capacity  six  years  and 
six  months,  as  Inspector,  Inspecting  paving, 
streets,  and  everything  that  they  have;  that 
he  was  acquainted  with  that  portion  of  the 
street  before  described ;  that  he  had  Inspect- 
ed the  same  about  the  time  of  the  accident  or 
some  time  after  hearing  of  same ;  that  It  was 
in  the  same  condition  as  at  the  time  of  the 
accident  and  no  change  had  been  made ;  that 
the  pavement  was  about  1V6  inches  below  the 
rail  for  about  8  feet  on  the  inside  of  the  track 
and  that  the  brick  was  worn  down ;  that  his 
office  was  In  the  engineer's  office  and  he  was 
working  with  the  engineer  and  made  his  re- 
ports to  the  engineer.  He  testified  on  tba 
trial  of  the  cause  of  this  plaintiff  against  the 
traction  company,  and  concerning  the  testi- 
mony given  at  that  trial  be  was  asked: 

"Q.  Did  yon  answer  this  question:  'Q.  You 
are  the  only  representattve  of  the  dty  adminis- 
tration that  does  go  out  and  investigate  these 
tracks?'  A.  I  had  one  of  the  inspectors  with 
me  at  the  time,  George  Harris.  Q.  Now,  Mr. 
CUne,  that  hispection  was  made  just  prior,  was 
it  not,  to  the  accident  occurring  to  this  boy? 
A.  I  would  not  say  for  sure,  but  right  some- 
wheres  about  that  time.  Q.  Now,  then,  Mr. 
Cline,  I  call  your  attention  to  this  question. 
'Q.  Do  you  remember,  Mr.  Cline,  the  conditioa 
of  that  paving  along  the  north  rail  of  the 
north  track  at  the  point  to  whidk  I  have  re- 
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ferr»d,  during  the  middle  of  Jaly,  last  year?  |     Concerning  that  proTlsion  of  the  charter, 

A.  Well,  I  went  over  the  tracks,  jnst  a  little  counsel  for  the  defendant  in  error  aay  in 


before  that  time;  I  don't  know  the  dates;  I 
could  tell  by  going  to  the  engineer's  office; 
and  I  condemned  the  tmd  places  in  the  track.' 
A.  Yes,  sir.  Q.  And  yon  went  over  the  track 
jnst  prior  to  the  time  this  boy  was  hnrt?  A 
Well,  jnst  as  I  stated." 

On  re-direct  examination:  "Q.  Mr.  CSine,  did 
you  report  this  particular  piece  of  track  and 
pavement  thereabouts  bad?     A.  No,  sir." 

Recroas-examination:  "By  Mr.  Ford:  Q. 
Ton  didn't  even  find  that  piece  of  paving  down 
there,  did  yon ?  A.  It  wasn't  bad  enough;  there 
was  too  many  bad  places  to  be  fixed.  Q. 
There  were  so  many  other  worse  than  this  that 
you  didn't  report  it?     A.  Tea,  sir." 

Coansel  for  the  defendant  requested  the 
following  Instruction  wbidi  was  refused  by 
the  court:  « 

"Ton  are  instructed  that  in  no  event  are  yon 
to  return  a  verdict  in  this  case  for  the  plaintiff 
unleaa  yon  find  and  believe  from  the  evidence, 
by  a  preponderance  thereof,  that  for  a  period 
of  at  least  24  hours  prior  to  the  time  when 
the  injuries  complained  of  are  alleged  to  have 
been  received  by  the  plaintiff  the  mayor  or 
dty  engineer  of  the  city  of  Tnlsa,  Okl.,  actu- 
ally knew,  by  personal  inspection,  of  the  al- 
leged defective  and  unsafe  condition  of  the 
paving  and  street  at  the  point  where  the  plain- 
tiff is  alleged  to  have  been  injured  and  reason- 
able diligence  was  not  taken  by  defendant  to 
correct  the  defect,  or  unless  you  find  from  the 
evidence,  by  a  preponderance  thereof,  that  the 
attention  of  the  mayor  or  city  engineer  of  said 
CSty  of  Tulsa  was  called  to  the  alleged  de- 
fective and  unsafe  condition  of  the  paving  and 
street  aforesaid  in  writing  at  least  24  hours 
prior  to  the  time  when  the  injuries  are  alleged 
to  have  been  sustained  by  plaintiff,  and  that 
reasonable  diligence  was  not  taken  by  said  city 
of  Tnlsa  to  correct  such  defect." 

Whereupon  the  court  gave  to  the  Jury  In- 
struction No. '7  in  the  general  charge,  which 
is  as  follows: 

"Ton  are  further  instructed  that  before  the 
plaintiff  can  recover  it  must  appear  from  the 
testimony,  by  a  fair  preponderance  thereof, 
that  the  city  of  Tulsa,  through  its  mayor  or 
city  engineer,  or  both,  at  least  24  hours  prior 
to  the  time  when  the  injury  complained  of  or 
alleged  to  have  been  received  by  the  plaintiff 
was  received,  knew  or  by  the  exercise  of  rea- 
sonable diligence  could  have  known  of  the  un- 
safe condition  of  the  street  at  the  point  where 
the  plaintiff  is  alleged  to  have  been  injured,  if 
yoa  find  from  the  evidence  that  it  was  un- 
safe." 

The  first  part  of  the  provision  of  the  char- 
ter provided  that  the  city  should  not  be  liable 
for  injury  to  person  or  property  arising  from 
or  occasioned  by  any  defect  in  any  public 
street  unless  the  specific  defect  causing  the 
datnage  or  injury  shall 'have  been  actually 
known  to  the  mayor  or  dty  engineer  by  per- 
sonal inspection  for  a  period  of  at  least  24 
hours  prior  to  the  occurrence  of  the  Injury 
or  damage. 


their  brief: 

"We  think  a  mere  reading  of  this  portian 
of  section  0  shows  on  its  face  it  is  unreason- 
able and,  therefore,  unconstitutional  and  void. 
If  this  provision  of  the  charter  is  upheld,  a 
person  can  never  recover  from  a  fnunicipality 
for  injuries  caused  by  a  defect  in  the  street 
unless  twenty-four  hours  before  he  gets  hurt 
he  goes  either  to  the  dty  engineer  or  the  mayor 
and  tells  them  that  be  expects,  to  be  hurt, 
or  unless  be  is  fortunate  enough  to  find  some 
one  who  called  upon  the  mayor  or  the  dty 
engineer  twenty-four  hours  before  he  got  hurt 
and  notified  them  of  the  defect.  We  do  not 
know  the  author  of  this  provision  nor  why  it 
was  written,  but  we  think  this  practically  im- 
poses  an  impossibility  upon  a  litigant.  The 
court  adopted  the  view  of  the  foregoing  sec- 
tion that  actual  knowledge  for  a  period  of 
twenty-four  hours  either  on  the  part  of  the 
mayor  or  the  dty  engineer  was  sot  necessary, 
but  that  constructive  notice  would  be  snffi- 
dent    •    •    •" 

With  this,  contoition  of  counsd  we  are  in° 
perfect  accord,  and  additional  reasons  might 
be  given  in  this  connection.  But  we  are  not 
without  authority  to  sustain  this  condusl(». 
This  predse  question  was  before  the  Supreme 
Court  of  the  state  of  Washington  in  the  case 
of  Bom  V.  City  of  Spokane,  27  Wash.  719,  68 
Pac  389,  and  in  passing  upon  the  question, 
Dunbar,  J.,  speaking  for  the  court,  said: 

"It  also  appears  that.there  is  a  diartw  pro- 
vision to  the  effect  'that  the  dty  shall  not  be 
liable  fdr  any  damages  for  injuries  sustained 
•  ♦  •  in  consequence  of  any  street  •  •  * 
or  sidewalk  being  out  of  repair,  unsafe,  dan- 
gerous or  obstructed  *  *  *  unless  actual  no- 
tice of  such  defect  or  want  of  repair  shall 
have  been  given  to  the  superintendent  of 
streets  or  the  dty  council  twenty-four  hours 
before  such  injury  is  sustained.'  It  is  con- 
tended that,  inasmuch  as  such  notice  was  not 
given,  the  plaintiff  cannot  recover.  It  seems 
to  us  that  this  provision  of  the  charter,  upon 
its  face,  is  unreasonable,  and  that  to  hold  it 
good  would  be  to  couple  a  remedy  with  a  fre- 
quently impossible  condition.  The  peiaaa  in- 
jured naturally  could  not  give  notice  to  the 
dty  before  the  injury,  for  in  such  an  event 
he  would  be  held  to  have  had  notice  of  the 
dangerous  condition,  and  would  be  debarred 
from  recovery.  And  if  notice  had  been  given 
by  any  one  else,  he  would  have  no  knowledge 
of  such  notice,  and  would  be  unable  either  to 
to  plead  or  prove  it.  As  was  said  by  this  court 
in  Durham  v.  City  of  Spokane  (filed  March  12, 
1902)  68  Pac.  3S3,  in  discussing  the  reasona- 
bleness of  a  charter  provision  somewhat  of  this 
character:  'Manifestiy,  unless  it  is  to  be  held 
that  the  dty  can  by  this  form  of  enactment  pre- 
vent a  recovery  against  Itself  for  persona]  in- 
juries, it  cannot,  by  requiring  daims  for  in- 
juries to  be  presented  'within  a  given  time,  pre- 
vent a  recovery  for  troubles  arising  from  such 
injuries  which  do  not  develop  within  the  given 
time.  But  it  is  not  the  rule  that  a  city  may 
say  whether  or  not  it  shall  be  held  for  per- 
sonal injuries  caused  by  its  neglect  of  duty. 
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Charter  proTirions  of  the  character  in  qneation, 
vheUier  enacted  by  the  Legislature,  or,  as  in 
the  present  case,  ,by  the  city  itself,  are  to  be 
upheld  only  so  far  as  they  are  reasonable  and 
tend  to  the  dne  administration  of  justice. 
When  anch  provisions  so  far  depart  from  rea- 
■onableness  as  to  amount  to  a  denial  of  ius- 
tice,  they  are  void.'  The  right  to  prosecute  a 
claim  for  personal  injuries  is  a  common-law 
right,  which  has  been  sustained  by  tliis  court 
in  a  long  line  of  causes,  extending  from  Sut- 
ton y.  City  of  Snohomish,  11  Wash.  24,  30  Pac. 
278.  48  Am.  ^t.  Rep.  847,  down  to  the  pres- 
ent time.  Such  cases  have  also  held  the  city 
chargeable  with  notice,  and  if  it  is  tme  that  it 
is  not  the  rule  that  the  city  msy  say  whether 
or  not  it  shall  be  held  for  personal  injuries 
caused  by  its  neglect  of  duty,  as  was  said  in 
the  case  just  above  cited,  this  provision  must 
b«  held  to  be  unreasonable  and  void.  Hence 
the  instruction  complained  of,  that  a  city  ia 
chargeable  with  notice  of  a  dangerous  opening 
and  trench  or  ditch,  and  its  condition,  in  the 
sidewalk  or  street,  although  actual  notice  may 
not  have  been  brought  home  to  it,  if  the  evi- 
dence shows  that  such  a  state  has  oontinned 
for  sufficient  length  of  time,  so  that  the  city, 
by  exercising  ordinary  care,  might-  have  learn- 
ed of  its  Condition,  and  not  to  know  such  fact 
would  be  negligence  on  the  part  of  the  city, 
waa  properly  given." 

We  think,  as  was  aald  in  tbe  Wash- 
ington case,  supra,  that  this  provision  of 
the  Tulsa  charter  so  far  departs  from  rea- 
sonableuees  as  to  amount  to  a  denial  of  Jus- 
tice, and  Is  therefore  void.  The  testimony, 
as  ve  have  seen,  tended  to  show  that  the 
defect  in  the  street  charged  by  the  plaintifC 
bad  existed  for  a  long  time  prior  to  Qie  In- 
jury comidained  of,  and  that  the  Jury  was 
fully  warranted  in  so  finding,  li  so,  the 
dty,  by  exercising  ordinary  care,  might  have 
learned  of  its  condition,  and  not  to  know 
such  a  fact  would  be  negligence  on  the  part 
of  the  city  for  which  It  would  be  liable  under 
the  law.  This  was  the  effect  of  the  Instruc- 
tion of  the  court  complained  of,  and  we  think 
sufficiently  advised  the  jury  upon  that  ques- 
tion, and  that  the  trial  court  committed  no 
error  In  giving  the  same,  nor  in  refusing  the 
requested  instruction  of  the  defendant. 

The  provision  contained  In  snbhead  8  Is 
as  follows: 

"Tbe  court  l>elow  committed  error  in  permit- 
ting tbe  plaintiff  to  amend  his  petition  and  al- 
leging that  the  brick  paving  was  constructed  on 
^ast  Third  street  in  a  rough  and  uneven  con- 
dition, a  long  time  prior  to  the  date  of  the  oc- 
currence of  the  accident,  at  the  instanoe  of  the 
defendant  and  under  its  direction  and  supervi- 
sion and  control." 

There  is  no  merit  In  this  contention.  The 
statutes  of  this  state  permit  such  amend- 
ments in  furtherance  of  justice  to  conform 
to  the  proof,  leaving  the  question  to  the  dis- 
cretion of  the  trial  court,  and  the  action  of 
the  trial  court.  In  this  respect,  will  not  be 
disturbed  on  appeal  unless  It  appears  from 


the  record  that  there  was  *  dear  abnas  it 
such  discretion.     Rev.  Laws  1810,  |  4790. 

[I]  The  proposition  contained  In  snbhead 
9  Is  as  follows: 

"The  verdict  of  the  jury  is  clearly  excessive 
in  the  amount  of  recovery  awarded  plaintiff  and 
indicates  that  it  was  the  result  of  passion  and 
prejudice,  and  the  court  below  erred  in  refus- 
ing a  new  triaL" 

The  record  discloses  by  the  unomtradlct- 
ed  evidence  that  the  plaintiff,  at  the  time  he 
received  the  Injuries  complained  of,  was 
about  14  years  of  age ;  tluit  he  was  a  bright, 
studious,  and  Industrious  boy;  that  he  had 
reached  class  A  of  tbe  seventh  grade  tn 
s(4iool;  that  he  was  a  constant  reader  at 
home;  that  the  time  of  the  Injury  was  dur- 
ing vacation,  and  he  was  working  for  a  drug 
store  as  deliveryman  by  bicyde  and  waa 
earning  on  an  average  of  about  $8  per  day ; 
that  he  was  on  a  trip  to  deliver  a  package  at 
the  time  he  received  the  Injury,  travding 
westward  on  Slast  Third  street.  A  business 
man  standing  in  tbe  front  door  of  his  busi- 
ness house  was  an  eyewitness  to  the  acci- 
dent He  testified  that  the  plaintiff  was  go- 
ing west  on  tbe  street  upon  his  wheel  at  a 
moderate  speed,  and  that  a  fire  tmdc  came 
sweeping  up  the  street  behind  him  at  a  rate 
of  speed  of  from  26  to  80  miles  an  hour,  and 
he  saw  the  plaintiff  look  bade  and  then  tnm 
to  the  right  as  alleged  In  his  petition,  and 
then  when  bis  wheel  struck  the  north  rail 
of  the  north  track  of  the  traction  company  It 
swerved,  the  wheel  going  suddenly  to  the 
southwest,  throwing  the  plaintiff  to  tbe 
northwest  over  the  rail;  that  the  plalntlfl 
attempted  to  arise  Immediately,  and  while 
he  was  upon  his  hands  and  knees  ha  waa 
struck  and  run  over  by  the  truck,  nie  tes- 
timony is  to  the  effect  that  there  was  no  fire 
alarm,  and  the  purpose  toe  '^hldi  it  waa 
making  the  run  was  not  discussed  In  the  evi- 
dence. Tbe  undisputed  testimony  is  that 
tbe  boy  was  picked  up  In  an  unoMisclous 
oondltlcHi,  taken  Immedlat^y  to  the  hos- 
pital, wbere  he  ronained  in  sndi  condition 
for  a  period  of  14  days;  that  he  was  <^>er- 
ated  upon ;  portions  of  his  skull  were  remov- 
ed from  each  side  of  his  head  over  the  ears, 
and  his  injuries  resulted  in  complete  paral- 
ysis of  his  left  slde^  indudlng  his  left  shoul- 
der, left  arm,  and  left  leg;  tliat  at  the  time 
of  the  trial,  that  side  and  members  were 
greatly  drawn  and  reduced  in  sise  as  com- 
pared with  the  corresponding  right  side  and 
members.  The  testimony  shows  that  since 
bis  Injuries  his  eyesight  has  been  greatly 
Impaired  and  that  he  is  unable  to  read  for 
any  length  of  time;  that  his  vision  Is  dim 
and  blurred,  and  reading  causes  severe  head- 
aches. His  hearing,  as  a  result  of  the  in- 
juries, has  been  greatly  impaired.  At  the 
time  of  tbe  trial  be  was  about  15  years  of 
age,  and  his  mother  testified  that  be  was 
wholly  unable  to  dress  and  undress  himself ; 
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tbat  She  had  to  dress  and  undress  Mm  and 
prei>are  hla  food  and  place  his  food  so  that 
he  could  feed  himself  with  his  rl{^t  hand. 
The  physicians  testified  that  his  injuries 
were  permanent  and  that  he  wonld  never 
be  any  better,  but  would  be  a  hopeless  paralyt- 
ic f<M:  the  balance  of  his  life  and  would  con- 
Unne  to  suffer  ikbysical  pain  as  a  result 
tbereol 

The  verdict  of  the  Jnry  assessed  the  plain- 
tiff's compensation  at  $22,000.  The  defend- 
ant urges  that  such  amount  is  ezceeslTe. 

In  St.  li.  &  S.  F.  By.  Co.  t.  Hodge,  63  OkL 
482,  157  Pac.  60,  citing  many  cases  of  this 
and  other  courts,  this  court  said: 

"A  Terdict  will  not  be  set  aside  in  case  of 
tort  for  excessive  damages,  unless  it  clearly 
appear  that  the  jury  committed  some  gross  or 
palpable  error,  or  acted  on  some  Improper  bias, 
influence,  or  prejudice,  or  have  totally  mistaken 
the  rales  of  law  by  which  the  damage  was  regu- 
lated." 

There  Is  nothing  appearing  in  the  record 
that  Indicates  that  the  Jury  in  the  Instant 
case  was  influenced  or  actuated  in  any  of 
Qte  ways  mentioned  In  the  Hodge  Case,  su- 
pra; but,  upon  the  other  hand,  the  record 
Is  unusually  free  from  anything  that  would 
so  Indicate. 

The  Instructions  of  the  court  as  to  the 
measure  of  damages  was  a  dear  statement 
of  the  law  in  relatl<Hi  thereto.  The  law 
awards  compensation  in  such  cases  for  In- 
juries sustained  as  to  the  amount  thereof; 
the  Jury  is  the  arbiter  in  the  first  Instance, 
subject  to  the  approval  of  the  trial  Judge. 
The  case  comes  to  this  court  having  passed 
successfully  these  tests.  $22,000  is  a  sub- 
stantial amount,  but  In  view  of  this  record 
we  cannot  say  that  it  la  more  than  that,  or 
that  it  is  excessive. 

The  Judgment  is  affirmed. 

KAINEY,  C.  jr.,  and  KANE,  HARBISON, 
and  PITCHFOBD,  JJ„  concur. 


(79  Okl.  86) 

STONE  V.  SPENCER.    (No.  S564.) 
(Supreme  Ck>nrt  of  Oklahoma.    July  20,  1020.) 

(SvOaiu*  hy  the  Oourf.) 

I.  Trial  «=»405(l)— Error  cannot  ba  prodlcat- 
•d  apon  findings  not  objected  to. 
While  the  right  of  a  party  to  have  the  trial 
court  make  separate  findings  of  fact  and  con- 
dnsions  of  law  is  a  substantial  right,  the  rule 
is  well  settled  that,  where  the  conrt  attempts 
to  make  special  findings  upon  the  request  of  a 
party,  and  inadvertently  fails  to  make  special 
findLoga  upon  some  particular  matter  in  con- 
troversy, or  makes  such  findings  in  too  general 
terms,  the  court  does  not  thereby  commit  sub- 
vtantial  error,  unless  its  attention  is  first  called 
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to  the  omission  to  find,  or  to  the  defective  find- 
ing, and  it  than  fails  or  refuses  to  correct 
the  same. 

2.  Evidenoe  €s»442(t)— Parol  evidenoe  adm1s> 
sible  where  writings  not  eomplote. 

When  the  writing  does  not  purport  to  dis- 
close the  complete  contract,  or  if,  when  read 
in  the  light  of  attendant  facta  and  circum- 
stances, it  is  apparent  that  it  contains  only 
a  part  of  the  agreement  entered  into  by  the 
parties,  parol  evidence  is  admissible  to  show 
what  the  rest  of  the  agreement  was;  bnt  such 
parol  evideuce  mnst  not  be  inconsistent  with 
or  repugnant  to  the  intention  of  the  parties 
as  shown  by  the  written  instrnment. 

3.  Appeal  and  error  «=3 1 054 (I)— Incompetent 
evidenoe  not  ground  for  reversal  onloss  af- 
fecting result. 

A  Judgment  rendered  in  a  case  heard  with- 
out the  intervention  of  a  Jury  will  not  be  re- 
versed on  account  of  the  admission  of  incompe- 
tent evidence,  unless  the  record  discloses  that 
there  was  no  competent  evidence  to  support  It, 
or  in  some  other'  way  shows  affirmatively  that 
the  improper  evidence  affected  the  result. 

4.  Appeal  and  error  «» 1009(4)— Judgment  la 
equity  case  not  rovoraed  unless  oleariy  agalast 
avidaaca. 

The  judgment  of  the  trial  court  In  an  ac- 
tion of  purely  equitable  cognizance  will  not  be 
reversed  on  appeal,  unless  said  Judgment  and 
finding  of  the  conrt  are  clearly,  against  the 
weight  of  the  evidence. 

8.  SufReianoy  of  evideiiee. 

The  record  examined,  and  held  that  the 
Judgment  of  the  trial  court  la  not  clearly  against 
the  weight  of  the  evidence. 

Appeal  from  District  Court,  Oklahoma 
County;    Edward  Dewes  Oldfleld,  Judge. 

Suit  by  G.  B.  Stone  against  W.  S.  Spencer. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Everest,  Vaught  &  Brewer,  of  Oklahoma 
City,  for  plaintiff  in  error. 

Keaton,  Wells  &  Johnston,  of  Oklahoma 
City,  for  defendant  in  error. 

McNBUJi,  J.  O.  B.  Stone  filed  his  peti- 
tion in  the  district  court  of  Oklahoma  coun- 
ty against  W.  S.  Spencer  to  dissolve  a  part- 
nership existing  between  Spencer  and  Stone 
under  the  firm  name  of  W.  S.  Spencer  &  Co. 
and  for  an  accounting.  It  was  alleged  in  the 
petition  that  W.  S.  Spencer  was  Indebted  to 
tbe  firm  in  the  sum  of  $2,641,  and  the  part- 
nership was  Indebted  to  Stone  In  the  sum  of 
$660.10.  It  was  further  alleged  that  the 
partnership  acted  as  agent  for  numerous  in- 
surance companies  in  placing  their  policies 
and  receiving  commission  on  premiums,  and 
acquired  an  interest  in  the  expiration  on  said 
policies,  and  plaintiff  alleged  that  the  agency 
for  and  the  expirations  of  the  companies  are 
worth  the  siun  of  $4,500..  It  was  further  aV 
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leged  that  since  1914  the  plaintiff  and  de- 
fendant had  executed  various  bonds  to  the 
different  insurance  companies,  whereby  they 
bound  themselres  Jointly  and  severally  to 
pay  to  the  insurance  comimny  all  premiums 
ui>on  policies  which  they  might  write,  less 
the '  agent's  commission  thereon,  and  that 
there  were  premiums  written  by  the  partner- 
ship amounting  to  about  |4,000  imcoUected, 
and  the  plaintiff  Is  liable  to  the  Insurance 
company  on  said  bonds,  (or  such  amount  of 
said  premiums  as  may  be  collected  and  not 
paid  to  the  said  companies  to  the  extent  of 
such  balance  as  may  be  due  the  said  compa- 
nies, which  balance  is  now  In  the  sum  of 
about  $1,700. 

It  was  further  alleged  that  said  partner- 
ship had  assets  consisting  of  bills  receivable, 
agencies  for  insurance  companies  and  expi- 
rations on  poUcies  heretofore  written,  debts 
due  from  defendant  Spencer,  oltioe  furniture, 
all  of  tlie  total  value  of  $10,000;  that  the 
liabilities  of  said  partnership  consisted  of 
amount  due  plaintiff  and  amount  due  differ- 
ent Insurance  companies  in  the  total  sum  of 
$3,000. 

The  defendant  Spencer  In  answer  to  said 
petition  pleaded  that  all  of  the  negotiations 
regarding  the  partnership  agreement  was 
made  by  plaintiff  with  Mrs.  Spencer  as  the 
agent  for  W.  S.  Spencer,  and  admits  the 
signing  of  the  contract  of  partnership;  and 
the  same  had  existed,  and  then  pleaded  that 
at  the  time  of  entering  into  the  contract  a 
part  of  the  consideration  for  entering  into 
said  partnership  was  the  business  of  the 
Stone  Realty  Company  owned  by  Stc»ie,  that 
was  to  be  brought  Into  the  partnership,  and 
Stone  represented  the  returns  from  said 
business  would  amount  to  some  $500  or  $600 
a  month,  but  said  representations  were  un- 
true, and  that  said  business  only  amounted 
to  some  $60  or  $70  a  month.  It  was  alleged 
at  the  time  of  the  partnership  agreement, 
and  thereafter,  there  was  an  oral  agreement, 
entered  ^to  between  Stone  and  Mrs.  Spencer 
representing  Spencer,  that  if  the  plaintiff  did 
not  bring  into  the  firm  any  substantial  busi- 
ness that  he  would  withdraw  from  the  firm, 
and  would  take  out  of  the  firm  only  what  be 
had  put  in  the  firm.  It  was  further  alleged 
In  the  answer  that  Stone  did  not  devote  his 
time  and  attention  to  the  business,  but  de- 
voted most  of  his  time  In  attending  to  his 
own  private  business,  and  gave  no  attention 
to  the  iwrtncrshlp  business.  It  was  further 
alleged  that  the  partnership  had  been  dis- 
solved by  mutual  consent  on  the  1st  day  of 
May,  1916,  and  the  accounts  balanced,  and 
that  on  said  date  Stone  withdrew  from  the 
firm,  and  that  the  parties  had  a  settlement, 
and  in  support  of  said  allegation  pleaded 
that  Stone  dictated  a  notice  of  dissolution, 
which  was  later  published  In  the  Daily  pkla- 
homan,  and  dictated  certain  letters  to  differ- 
ent insurance  companies,  advising  them  that 


he  was  retiring  from  the  company,  and  that 
W,  S.  Spencer  would  relaln  all  accounts 'and 
assume  all  liabilities.  It  was  further  plead- 
ed that  on  said  date  Stone  made  a  written 
assignment  on  a  certain  contract,  transfer- 
ring his  Interest  in  the  business  to  Spencer. 
The  answer  then  by  way  of  cross-petition  al- 
leged that  the  plaintiff  Stone  was  Indebted 
to  the  partnership,  for  certain  accounts  for 
insurance  that  was  written  on  the  property 
which  Stone  owned  or  had  an  Interest  In, 
and  asked  for  a  Judgment  against  Stone  tor 
said  amounts. 

Upon  the  trial  of  the  case  to  the  court, 
the  plaintiff  In  error  requested  the  court  to 
make  findings  of  fact  and  conclusions  of  law 
as  required  by  section  6716,  Revised  Laws 
1910,  and  tiie  court  dictated  to  the  stenogra- 
pher the  following  findings  of  fact: 

"The  court  finds  that  a  dissolation  of  the 
partnership  wag  effected  in  the  early  part  of 
May;  that  at  that  time  the  accounts  were  bal- 
anced with  the  exception  of  the  Harrah-Stone 
account  of  $37.02  and  the  Vose  &  Stone  account 
of  $76.38,  which  accounts  the  plaintiS  in  this 
case  is  only  partially  liable  for,  together  with 
the  parties  named.  It  will  therefore  be  the 
judgment  of  the  court  that  the  defendant  have 
and  recover  judgment  against  the  plaintiff  for 
the  coats  of  this  action." 

The  plaintiff  made  the  following  exception 
to  said  findings  of  fact  and  conclusions: 

"To  all  of  which  findings  of  fact  and  conclu- 
sions of  law  the  plaintiff  excepts  and  gives  no- 
tice of  appeal  and  the  filing  of  a  motion  for  a 
new  trial,  and  asks  that  same  be  noted  on  the 
journal  as  requested." 

From  said  Judgmoit  the  plaintiff  has  ap- 
pealed to  this  court.  For  reversal  of  said 
Judgment,  the  plaintiff  in  error  has  briefed 
the  case  upon  three  propositions,  and  stated 
them  as  follows : 

First.  Errors  of  the  court  In  adnalttlng 
proof  of  an  oral  contract  of  partnership 
over  the  objection  of  plaintiff. 

Second.  Refusal  of  the  trial  Judge  to  make 
findings  of  fact  and  conclusions  of  law  as  re- 
quired by  statute. 

Third.  The  flndhig  of  fact  that  the  ac- 
counts of  plaintiff  and  defendant  were  bal- 
anced on  May  1,  1916,  was  not  sustained  by 
any  evidence  whatever. 

[1]  We  will  first  consider  the  question  con- 
tended for  by  plaintiff  that  the  trial  court 
refused  and  failed  to  make  findings  of  fact 
and  conclusions  of  law  as  required  by  stat- 
ute. It  is  the  contention  of  plaintiff  in  error 
that  the  statement  by  the  court  which  Is  re- 
ferred to  as  findings  of  facts  and  conclu- 
sions of  law  did  not  amount  to  findings  of 
fact  and  conclusions  of  law  as  contemplat- 
ed by  the  statute,  but  with  this  we  cannot 
agree.  After  the  court  dictated  the  findings 
of  fact  as  above  set  forth,  counsel  for  plain- 
tiff in  error  did  not  request  additional  flnd- 
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ings,  nor  make  any  exception  to  what  pur- 
ported to  be  fludings  for  tbe  reason  the  find- 
ings did  not  constitute  findings  of  fact  and 
were  not  a  compliance  witb  the  statnte.  The 
only  exception  were  to  the  findings  as  be- 
ing supported  by  the  facts.  This  case  Is  al- 
most identical  with  the  record  in  the  case  of 
Galf,  C.  &  8.  F.  Ry.  y.  WiUiams,  49  Okl.  126, 
152  Pac  395,  as  follows: 

"Whilst  the  right  of  a  party  to  hare  the  trial 
court  make  separate  findings  of  fact  and  con- 
clusions of  law  is  a  substantial  right,  the  rale 
is  well  settled  that,  where  the  court  attempts 
to  make  special  findings  upon  the  request  of 
a  party,  and  inadverteotiy  fails  to  make  special 
6Ddings  upon  some  particular  matter  in  con- 
troversy, or  makes  such  findings  in  too  general 
terms,  the  court  does  not  thereby  commit 
substantial  error  unless  its  attention  is  first 
called  to  the  omission  to  find,  or  to  the  defec- 
tive finding,  and  it  then  fails  or  refuses  to 
correct  the  same." 

WhUe  the  findings  of  fact  may  not  be  as 
full  and  complete  as  the  parties  anticipated, 
nor  as  contemplated  by  the  statute,  no 
request  for  any  additional  findings  were 
made,  and  the  record  discloses  the  findings 
were  considered  by  all  the  parties  to  the 
case,  and  by  the  trial  conrt  as  findings  of 
fact  and  conclosions  of  law.  The  parties, 
having  made  no  objection  during  the  trial  of 
the  case,  will  not  now  be  permitted  to  say 
that  the  findings  were  not  as  complete  as  re> 
quired  by  statnte. 

We  will  now  consider  the  contention  of 
plaintiff  la  »ror  that  the  court  erred  in  ad- 
mitting proof  of  an  oral  contract  of  partner- 
ship over  the  objection  of  plaintiff.  It  is 
the  contention  of  the  defendant  in  error, 
however,  that  no  such  evidence  was  introduc- 
ed, but  the  court  in  permitting  certain  evi- 
dence to  l>e  introduced  stated  his  reason  as 
f<rilow8: 

'^The  court  will  permit  yon  to  bring  ont  the 
matters  you  desire  to  bring  ont  at  the  time 
of  entering  into  the  original  contract  of  part- 
nership, not  for  th«  purpose  of  varying  the 
terms  of  a  written  contract,  but  for  the  pur- 
pose of  explaining  the  intention  of  plaintiff  in 
this  case  when  he  wrote  defendant's  Exhibit  3, 
and  to  show  what  the  parties  understood  at  the 
time  of  the  alleged  dissolution  of  the  partner- 
ship." 

Sxhtbit  S,  which  was  referred  to,  was  a 
note  written  by  Mr.  Stone  to  Mr.  Spencer 
which  was  as  follows: 

'^  assigned  and  delivered  Housd  note  and 
contract  to  Mrs.  Spencer.  I  want  to  dissolve 
our  partnership,  so  please  figure  np  Just  how 
we  stand— that  same  may  become  effective  at 
once — giving  me  credit  for  what  I  have  earned 
and  charge  me  with  everything  properly  charge- 
able against  my  account  so  that  I  can  convey 
whatever  interest  there  may  be  in  my  name  and 
be  released  from  any  farther  obligations.'* 


Was  such  evidence  competent  for  the  pur- 
pose for  which  it  was  introduced;  If  no4i 
was  it  prejudicial,  and  would  it  require  the 
reversal  of  the  case?  The  trial  court,  no 
doubt,  went  on  the  theory  that  the  written 
statement  of  Mr.  Stone,  to  wit,  "giving  me 
credit  for  what  I  have  earned  and  charge  me 
with  everything  properly  diargeable  against 
my  account,*'  was  ambiguous  when  construed 
in  connection  with  the  partnership  agree- 
ment, in  that  Stone  did  not  demand  one-haU 
of  the  earnings  of  the  partnership,  but  want- 
ed credit  only  for  what  he  had  earned,  and 
the  evidence  was  Introduced  upon  this  the- 
ory. It  was  cont«ided  by  defendant  that  the 
written  statement  supported  the  theory  of 
the  defendant  that  it  had  been  orally  agreed 
betweoi  6tone  and  Mrs.  Spencer  that  if 
Stone  did  not  bring  any  substantial  business 
In  the  firm,  he  was  only  to  receive'  what  he 
earned.  This  evidence  would  be  inadmissi- 
ble, under  plaintiff's  theory  of  the  case,  but 
the  question  presented.  Was  It  admissible 
under  defendant'SiAeory? 

In  order  to  determine  whether  said  evi- 
dence was  admissible  upon  the  theory  of  de- 
fendant in  error.  It  will  be  necessary  to  re- 
view the  history  of  the  case  from  the  defend- 
ant. In  error's  standpoint.  The  contract  of 
partnership  in  the  first  Instance  was  a  writ- 
ten contract.  The  substance  of  the  same  was 
that  W.  S.  Spencer  sold  to  Stone  a  one-haU 
interest  of  all  Insurance,  real  estate,  rentals 
business  for  a  consideration  of  $1,800,  and 
the  same  was  paid  by  Stone  executing  a 
note  for  f  1,600,  due  on  demand,  drawing  8 
per  cent  Interest,  and  it  was  agreed  It  should 
be  paid  by  applying  the  proceeds  of  Stone's 
one-half  interest  In  the  boslness  on  the  pay- 
ment of  the  note.  This  was  done.  It  was 
further  provided  In  said  contract  of  partner- 
ship that  all  business  and  accounts  of  O.  B. 
Stone  Realty  Company  should  be  brought  in- 
to the  business  to  be  a  part  of  the  earnings 
of  W.  S.  Spencer  &  Co.  The  defendant  In 
error  contends  that  Stone  did  not  devote 
bis  time  and  attention  to  the  business,  and 
the  business  that  he  brought  into  the  firm 
only  amounted  to  approximately  $60  or 
$70  per  m<Hith,  and  was  not  sufficient  to 
pay  one-half  Of  the  running  expenses  of 
the  business.  ICrs.  Spencer  contended  that 
at  the  time  of  entering  Into  the  partnership 
contract  It  was  agreed  orally  between  her- 
self and  Stone,  if  Stone  did  not  bring  any 
substantial  business  Into  the  company,  that 
he  would  withdraw  thereafter  at  any  time, 
and  take  out  simply  what  he  had  put  in. 
Mrs.  Spencer  testified  that  In  November, 
1915,  she  talked  again  with  Stone  about  him 
withdrawing  from  the  firm  for  the  reason  he 
had  brought  no  substantial  business  into  the 
firm,  and  Mr.  Stone  promised  he  would  v^th- 
draw  as  he  bad  agreed  to,  but  suggested  he 
had  some  substantial  business  he  expected  to 
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ie  able  to  bring  into  the  firm  shortly,  and, 
stated  if  he  did  not,  be  would  withdraw,  bnt 
did  not,  and  the  busdness  continued  along  In 
this  manner  until  March,  1916. 

In  March,  1916,  Mr.  Stone  and  Mr.  Spea^ 
cer  each  sold  a  one-third  interest  in  the  part- 
nership to  Mr.  Hoosel  for  $1,500,  and  Mr. 
Housel  executed  two  notes  of  $750  each,  one 
to  Stone  and  one  to  Spencer,  and  they  exe- 
cuted a  written  contract  or  agreement  of 
partnership  with  Mr.  Housel  whereby  each 
was  supposed  to  own  a  one-third  interest  in 
the  business.  It  appears  that  Mrs.  Spencer, 
who  was  looking  after  the  business  for  Mr. 
Spencer,  did  not  know  of  this  contract  until 
about  the  1st  of  May,  1916.  Under  the  writ- 
ten agreement  with  Hous^  it  was  agreed  that 
Housel,  Spencer,  and  Stone  might  each  draw 
$125  a  month  as  the  earnings  from  the  part- 
nership, but  no  more.  About  the  1st  of  May, 
1910,  the  chectkS  were  Issued  for  this  amount 
to  each  of  the  parties.  Mrs.  Spencer,  when 
advised  of  this  fact,  took  the  matter  up  with 
Mr.  Stone,  and  stated  that  the  partnership 
with  Mr.  Housel  was  not  satisfactory,  and 
tj^t  she  would  not  consent  to  Mr.  Housel 
staying  in  as  a  member  of  the  firm,  and  that 
be  (Mr.  Stone)  was  not  bringing  any  business 
into  the  firm,  and  tliat  she  desired  tbat  he 
withdraw  also  as  he  had  agreed  to,  and  that 
be  had  nothing  in  the  partnership  to  sell. 
Mrs.  Spencer  testified  Stone  promised  be 
would  withdraw,  and  at  that  time  delivered 
to  her  the  note  signed  by  Mr.  Housel  and  the 
contract  between  Mr.  Housel  and  Mr.  Spen- 
cer, and  he  wrote  on  the  bottMU  of  the  con- 
tract the  following  statement: 

"I  hereby  transfer  all  right  to  the  abort  in- 
terest witltoat  conenderation  to  W.  S.  Spencer." 

It  appears  upon  this  date,  or  practically 
the  same  date,  Mr.  Stone  dictated  numerous 
letters,  or  at  least  several  letters,  to  different 
insurance  companies,  Which  letters  were  as 
follows: 

"This  is  to  advise  yon  tbat  G.  B.  Stone  is  re- 
tiring from  the  firm  of  W.  S.  Spencer  &  Co., 
effective  May  let,  1916.  W.  S.  Spencer  retains 
all  accounts  and  assumes  all  liabilities." 

On  said  date  a  notice  of  dissolution  was 
dictated  by  Mr.  Stone.  It  was  as  follows: 

"The  partnership  existing  under  the  name  of 
W.  S.  Spencer  &  Oo.  composed  of  W.  S.  Spencer 
and  G.  B.  Stone,  is  this  day  disBolved  by  mu- 
tual consent.  W.  S.  Spencer  retaining  all  ac- 
counts and  assuming  all  liabilities  from  May  1, 
1916." 

[3]  It  ivas  the  contention  of  Spencer  that 
on  the  same  date  Mr.  Stone  wrote  the  mem- 
orandum or  note  to  Mr.  Spencer,  which  is 
heretofore  referred  to  as  Exhibit  3.  The 
record  further  disclosed  tiiat  when  on  the 
witness  stand  Mr.  Stone  used  the  expression 
which  was  frequently  used  throughout  the 
trial  by  Mrs.  Spencer.    Mr.  Stone,  when  de- 


tailing a  conversation  wltb  Mr.  Spencer,  us- 
ed the  ezpressionj  "I  would  Bot  e^qwct  to 
take  out  any  more  than  I  put  la,"  and  then 
explained  what  he  meant  by  the  same.  In 
view  of  the  fact  that  Mrs.  Spencer  testUed 
that  in  November,  1916,  she  had  talked  to 
Mr.  Stone  about  him  retiring  from  the  firm, 
and  tliat  Stone  reiterated  the  statement  that 
he  was  willing  to  get  out  if  he  did  not  bring 
any  substantial  business  into  the  firm,  and 
that  he  did  not  ecpect  to  take  out  anything 
that  he  had  not  brouglit  into  die  firm,  we  are 
unable  to  see  bow  the  evidence  complained 
of  could  be  preJudlciaL  If  the  court  believ- 
ed her  testimony  regarding  the  conversation 
had  in  November,  1916,  It  would  be  immate- 
rial whether  they  bad  such  a  contract  or 
agreement  prior  to  entering  into  the  con- 
tract. 

[2]  We  do  not  believe  this  evidence  cornea 
within  the  rule  tbat  It  attempted  to  vary  or 
Change  the  terms  of  the  written  contract,  but 
comes  within  the  rule  laid  down  by  this 
court  In  the  case  of  Holmes  v.  Bvans,  29  OkL 
373,  118  Pac.  144,  wherein  the  court  stated: 

"When  the  writing  does  not  purport  to  £a- 
dose  the  complete  contract,  or  if,  when  read 
in  the  light  of  attendant  facts  and  drcnmstanc- 
es,  it  is  apparent  that  it  oontains  only  a  part 
of  the  agreement  entered  into  by  the  parties, 
parol  evidence  is  admissible  to  show  what  the 
rest  of  the  agreement  was;  but  such  parol 
evidence  must  not  be  inconsistent  with  or  re- 
pugnant to  the  intention  of  the  parties  as  shown 
by  the  written  instrument.'' 

I'be  written  contract  does  not  pretend  to 
make  any  provtelon  for  the  dissolution  of  the 
partnership,  and  when  yon  read  the  contract 
in  the  light  of  the  circumstances,  which  pro- 
vide that  Mr.  Stone  would  bring  certain  busi- 
ness Into  the  firm,  and  he  vras  buying  certain 
interest  in  the  firm.  It  would  not  be  inconsist- 
ent with  nor  would  it  be  repugnant  to  the 
Intention  of  the  parties  as  disclosed  by  the 
written  agreement  for  them  to  agree,  tf  the 
business  Stone  intended  to  bring  Into  the 
partnership  had  no  material  value,  that  they 
would  consent  to  a  dissolution  of  the  part- 
nership, and  on  what  terms  they  would  dis- 
solve. While  such  an  agreement  might  not 
be  enforceable,  nor  binding  upon  the  parties 
unexecuted,  but  If  executed  as  contended  by 
the  defendant  in  error,  it  would  become  a 
binding  contract  Nor  could  It  be  said  that 
said  agreement  would  change  the  terms  of 
the  contract,  as  the  contract  upon  that  ques- 
tion was  silent  We  do  not  believe  the  con- 
tention of  plaintUt  in  error  upon  tliis  point 
is  well  taken. 

[4,  6]  The  next  question  presented  Is,  Was 
the  finding  of  the  court  that  the  parties  had 
dissolved  and  settled  their  accounts  clearly 
against  the  weight  of  the  evidence?  This 
must  be  determined  by  considering  the  fol- 
lowing facts:    The  written  agreement  be- 
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tween  Spencer,  Stone,  and  Honsel  had  tbe 
effect  of  superseding  the  partnership  agree- 
moit  between  Spencer  and  Stone,  and  had 
the  effect  of  dissolving  the  partnership  al- 
tered Into  between  Stone  and  Spencer,  and 
created  a  new  partnendtip,  and  that  Mr. 
Stone  assigned  his  interest  in  the  new  part< 
aershlp  to  W.  S.  Spencer;  the  letters  dic- 
tated by  Mr.  Stone  to  the  insurance  compa- 
nies; the  notice  of  dissolntloq  dictated  by 
Mr.  Stone;,  the  testimony  of  Mr.  Spencer 
that  he  had  furnished  Mr.  Stone  a  settlement 
of  the  accoonts,  and  Mr.  Stone  at  the  time 
did  not  object  to  the  same,  and  the  testimo- 
ny of  Mr.  Stone  that  he  thought  they  had 
agreed  npon  the  contract  of  dissolution ;  the 
fact  that  Stone  moved  his  desk  from  the  of- 
fice about  said  time.  While  there  is  no  di- 
rect evidoiee  that  the  parties :  mutually 
agreed  upon  the  settlement  and  balanced 
their  books,  but  the  many  drcumstanceB  set 
out  above  we  think  are  sufficient  to  support 
the  finding  of  the  court  that  such  a  settle- 
ment had  been  made.  We  are  not  unmindful 
of  the  fact  that  Mr.  fitone  has  denied  all  the 
statements  which  the  Spencers  have  testified 
he  made,  and  has  explained  the  reason  for 
writing  the  numerous  letters  and  the  fact 
that  he  did  not  authorise  than  sent  out,  aV- 
though  he  dictated  than,  but  in  view  of  all 
these  circumstances  we  are  unable  to  say 
that  the  Jndgmefat  of  the  court  is  clearly 
against  the  weight  of  the  evidence  upon  this 
point  wboi  considering  all  the  facts-  and  cir- 
cumstances in  tills  case. 

For  the  reasons  stated,  the  judgment  will 
be  afBrmed. 

RAINET,  C  J.,  and  HARRISON,  ECANB. 
PITCHFORD,  JOHNSON,  and  RAMSEY,  JJ, 
concur. 


ar  Oki.  cr.  EM) 

TUCKER  V.  STATE. 


(No.  3269.) 


(Criminal  Court  of  Appeals  of  Oklahoma.    Jan. 
6,  1920.    On  Rehearing,  Aug.  18,  1820.) 

(ByUalnu  iy  the  Court.) 

I.  Oaalnfl  «S997(I)  —  ExelHtloo  of  evldeaee 
Mt  coastitiitlBf  dafaaas  proper. 
In  a  trial  for  condocting  a  roulette  wheel 
for  monegr,  it  is  not  rerenible  error  to  exdnde 
offered  evidence  of  rules  governing  the  opera- 
tioo  of  sudi  gambling  games  and  that  the  wit- 
nesses offered  were  at  times  in  the  place  where 
said  whed  was  being  conducted,  and  that  they 
had  not  seen  anything  tending  to  show  that  the 
defendant  was  in  any  wise  connected  with  the 
operation  of  fmid  game  or  interested  therein, 
as  soeh  offered  evidence  did  not  tend  to  show 
any  defense  to  the  crime  with  which  the  defend- 
ant was  diarged. 


2.  Gamlag  ,  «s»79(l)-4*erso««  liable  to  oos- 
vlotloa  whether  aoUag  for  compensation  or 
not. 

Any  person,  whether  he  be  owner,  employi, 
or  bystander  acting  as  a  matter  of  accommoda- 
tion, who  conducts  a  roulette  wheel  played  at 
for  money,  or  assists  in  conducting  the  same,  is 
subject  to  information  and  conviction  for  so 
doing,  whether  he  acta  for  compensation  or  not. 
(FoUowhig  Johnson  v.  State,  10  Okl.  Or.  687, 
140  Pac.  02^.) 

3.  Criminal  law  «=»!  186(4)— Rulings  on  fln- 
Material  Isstniotlons  nit  reversible  error. 

Instmctiona  given  and  instructions  refused 
do  not  oonstituta  reversible  error,  unless  npon 
examination  of  the  entire  record  it  appears 
that  the  giving  or  the  refusal  to  give  such  in- 
struction has  probably  resulted  in  a  miscarriage 
of  justice  or  constitutes  a  violation  of  a  con- 
stitutional or  statutory  right  of  a  defendant 

4.  Crlailnai  law  «3>798(!/2)--lnstmetion  as  to 
necessity  of  aireenent  ef  Juiy  prsperly  re- 
fuse«L 

It  is  not  reversible  error  for  a  trial  court 
to  refuse  to  instruct  a  jury  that  they  are  not 
required  to  surrender  their  honest  convictions 
for  the  mere  purpose  of  (freeing  npon  a  ver- 
dict 

(Aidittmdl  BpUalnu  hf  Bittoriat  Btaf.) 

5.  Criminal  law  «=>8I4(8,8)— Refstal  of  In- 
stmotlODS  not  based  on  evidence  prciper. 

In  a  trial  for  conducting  a  roulette  wheel 
for  money,  an  instruction  requested  by  defend- 
ants presenting  a  theory  not  based  upon  any 
evidence  was  properly  deuled. 


Jefferaoo 


Appeal    firam    District    OourU 
County;   Cham  jQues,  Judgie. 

Bert  l^udcer  was  convicted  of  conducting 
a  roulette  wheA  tot  money,  and  appeals. 
Affirmed. 

Bridges  ft  yert^ee^  of  Waurika,  for  plain- 
tiff in  error. 

S.  P.  Freeling,  Atty.  Oen.,  and  W.  O.  Hall, 
Aast  Atty.  Oen.,  for  the  State. 

ARMSTRONG,  J.  The  plalntUT  In  error, 
Bert  Tucker,  hereinafter  called  defendant, 
was  Informed  against  for  conducting  a  rou- 
lette wheel,  found  guilty,  and  his  punish- 
ment fixed  at  imprisonment  in  the  state  pen- 
itentiary at  Granite,  Okl.,  for  the  term  of 
18  months,  and  to  pay  a  fhie  of  $500.  To  re- 
verse the  judgment  rendered,  be  prosecutes 
this  appeaL 

The  undenied  evidence  is  that  at  the  time 
and  place  alleged  in  tbe  information.  In  a 
toit  in  Jefferson  county,  a  roulette  wheel 
was  conducted  for  money,  and  that  the  de- 
fendant was  present  where  and  when  said 
gambling  game  was  being  conducted. 

Clyde  Coy  testified:  That  he  knew  the  de- 
fendant and  saw  him  In  a  tent  running  a 
roulette  wheel  for  money.  That  witness 
J  gambled  at  said  wbeeL    An  idehtlfled  check 
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signed  Lahoma  Boiler  Mills,  by  Clyde  Coy, 
for  $206.70,  which  was  given  for  losses  sus- 
tained by  witness  In  playing  said  wheel,  was 
admitted  In  evidence.  That  on  the  14th  day 
of  November,  1917,  he  bad  a  little  money 
and  got  a  check  cabbed  for  $20,  went  to  where 
said  wheel  was  being  operated,  and  lost  It; 
then  went  to  the  defendant  and  told  him  be 
wanted  some  more  chips  to  play  the  whed. 
That  he  had  been  to  him  before,  and  defend- 
ant told  one  Johnson,  the  man  behind  the 
wheel,  to  let  him  have  what  he  wanted,  and 
when  the  witness  got  ready  to  quit  the  man 
Johnson  figured  out  what  he  owed,  and  wit' 
ness  gave  the  defendant  his  personal  diedc  for 
the  amount  he  owed  the  house  or  the  game, 
something  near  $200.  That  he  next  saw  the 
defendant  on  November  22,  1U7.  That  on 
November  17,  1917,  he  came  to  where  the 
wheel  was  being  operated  and  brought  the 
said  check  which  had  been  put  In  evidence, 
but  def«idant  was  not  there,  and  he  took 
the  check  back  with  blm.  That  he  had  an 
arrangement  with  the  defendant  to  keep  his 
personal  checks  to  be  taken  up  In  another 
way,  and  on  said  22d  day  of  November  de- 
livered the  check  In  evidence  to  the  defend- 
ant, took  up  his  personal  check,  and  defend- 
ant gave  him  the  difference,  some  $10  or  $20. 
That  when  he  quit  he  was  loser  about  $200. 
That  on  the  14th  day  of  November,  1917, 
the  defendant  was  running  the  game  part  of 
the  time,  spinning  the  ball  and  turning  the 
wheel  on  the  other  side  of  the  table  from 
him.  That  on  November  14th,  he  was  where 
the  said  wheel  was  being  operated  for  some 
four  or  five  hours,  and  that  the  defendant 
during  that  time  was  running  the  wheel 
about  one-third  of  the  •tlm&  The  defendant 
might  not  have  stood  there  an  hour,  and 
that  the  game  did  not  quit  when  defendant 
quit  operating  It.  That  the  table  was  some 
five  or  six  feet  long,  with  a  curved  place 
sawed  out  where  the  operator  stands,  and 
on  the  table  was  a  check  rack  where  the 
money  and  checks  were  keipt  That  the 
wheefls  in  the  center  of  the  table,  and  the 
table  was  so  fixed  that  the  players  could 
stand  at  the  ends  and  on  the  outside  of  the 
table.  That  he  did  not  remember  seeing  the 
defendant  behind  the  table  handling  the 
money,  paying  the  people  who  won  and  tak- 
ing the  chips  of  those  who  lost  That  he  did 
not  know  that  the  rules  of  the  game  permit- 
ted a  player  to  spin  the  balL  That  he  did 
not  know  that  the  player  had  such  privilege. 
That  he  had  never  seen  a  man  who  was 
playing  the  game  spin  the  ball.  That  the 
time  defendant  was  rolling  the  ball  he  was 
not  playing  the  game,  and  that  he  never 
saw  any  body  spin  the  ball  or  roll  the  rou- 
lette wheel  except  the  defendant  and  the 
said  Johnson. 

Thereupon  the  defendant  demurred  to  the 
evidence,  which  the  court  overruled,  and  the 
defendant  excepted. 


The  defendant  offered  to  prove  by  several 
witnesses:  That  it  is  customary  in  the  game 
of  roulette  for  any  player  to  splii  the  ball, 
or  for  any  player  to  call  upon  a  bystandw 
to  spin  the  ball  one  or  a  number  <^  times, 
and  that  the  dealer  must  permit  Oie  party 
playing,  or  the  party  requested  by  the  play- 
er, to  spin  the  bell,  '^or  the  j;>arpo8e  of 
showing  the  mere  fact  that  the  defendant 
may  have  on  a  flew  occasloDs  spun  the  ball 
from  among  the  players  or  as  a  player,  or  at 
the  request  of  the  idayer,  would  not  be  en- 
gaging  in  or  conducting  a  game  of  roulette." 
That  the  place  was  known  as  Bob  &  Dick's 
place,  and  that  the  witnesses  offered  had 
never,  though  they  had  been  where  said 
game  was  played  when  tbe  defaadant  was 
present,  sem  the  defendant  oondact  said 
game,  or  be  connected  or  Interested  in  it. 

The  court  exduded  the  said  offered  evi- 
dence, and  defendant  excepted. 

The  foregoing  being  all  the  evidence  in  the 
case,  defendant  requested  the  court  to  in; 
struct  the  Jury  to  return  a  verdict  of  not 
guilty,  which  was  rafused  and  exception  re- 
served. 

[1]  The  defendant  Insists  that  the  court 
committed  reverslUe  error  in  refusing  U> 
permit  him  to  introduce  the  said  offered  evi- 
dence. We  are  unable  to  see  how  the  ez- 
dnded  evidence,  if  admitted,  would  in  any 
way  tend  to  excu^te  the 'defendant,  or  in 
the  least  contradict  the  evidence  of  the 
state.  It  was  certainly  immaterial  what  the 
rules  of  the  said  game  were.  If  the  defend- 
ant WM  only  a  bystander  or  spun  the  ball, 
or  did  both  as  a  mere  volunteer,  he  was  guil- 
ty as  charged. 

Certainly,  It  was  entirely  Immaterial  by 
what  name  the  gambling  tent  was  known. 
That  the  offered  witness  had  been  present 
with  the  defendant  at  said  gambling  place, 
and  had  never  seen  him  conduct  or  be  In 
any  way  connected  or  Interested  in  running 
said  gambling  game,  was  not  the  slightest 
evidence  that  the  defendant  had  not  ocm- 
ducted  said  game. 

It  is  next  contended  that  the  evidence  la 
Insufficient  to  sustain  the  conviction  had. 
and  hence  the  court  erred  In  overruling  the 
demurrer  to -the  evidence,  and  In  refusing  to 
direct  the  Jury  to  acquit  the  defendant  We 
are  of  the  opinion  that  the  evidence  is  saffl- 
dent  to  support  the  verdict  «f  the  Jury,  and 
that  the  court  did  not  err  In  refusing  to  in- 
struct the  Jury  to  acquit  tit*  defendant 

[2]  In  Johnson  v.  State,  10  Okl.  Cr.  607. 
140  Pae.  622,  it  la  beld : 

"Any  person,  whether  he  be  owner,  employ^, 
or  a  bystander,  acting  as  a  matter  of  accommo- 
dation, who  conducts  any  such  prohibited  gam* 
or  assists  la  conducting  the  same,  is  subject  to 
indictment  .and  conviction  for  so  doing,  whether 
he  acts  for  compensation  or  .not" 

[6]  The  defendant  further  complains  that 
the  court  committed  reversible  error  in  re- 


Digitized  by 


Google 


IdabO)  STATE  V. 

(i>i 
taainc  to  give  requested  inatmctions  num- 
bered. respectiTely,  1  and  2.  While  It  Is 
correctly  stated  by  counsel  for  the  defend- 
ant that  the  defoidant  had  the  right  to  hare 
his  theory  of  the  defense  presented  to  the 
jury,  this  right  Is  predicated  upon  the  fact 
that  there  is  legal  evidence  to  support  such 
theory.  The  vice  of  the  requested  Instruc- 
tion No.  1  Is  that  the  theory  therein  sought 
to  be  presented  to  the  Jury  Is  not  based  up- 
on any  evidence,  and  hence  was  properly 
refused.  Duncan  t.  State,  11  Okl.  Or.  217, 
144  Fac.  629. 

[S]  Again,  the  defoidant  complains  that 
the  court  committed  reversible  error  In  re- 
fusing to  give  requested  instruction  num- 
bered 2,  which  instruction  reads  : 

"As  jurors  yon  are  instructed  that  yon  are 
Bot  requested  to  nirrender  your  honest  convic- 
tions for  the  purpose  of  agreeinf  upon  a  ver- 
dict" 

[4]  This  requested  Instruction  is  not  only 
alwtract,  but  is  fully  covered  by  the  instruc- 
tion given  the  Jury  that,  before  they  would 
be  Justified  in  finding  the  defendant  guilty, 
they  must  find  beyond  a  reasonable  doubt 
from  the  evidence  that  he  is  guilty  as  charg- 
ed, and  avoids  the  necessity  for  giving  the 
refused  instruction.  And,  besides,  the  refus- 
ed instmctlon  assumes,  without  proper  basis 
therefor,  that  Jurors  will  violate  their  sol- 
emn oath — "to  well  and  truly  try  and  true 
deliverance  make  and  a  true  verdict  render 
according  to  the  evidence." 

Again,  If  no  reason  appears  from  the  rec- 
ord to  Indicate  injury  from  the  failure  of 
the  court  to  give  this  instmctlon,  a  reversal 
should  not  follow  Its  refusal. 

We  have  not  overlooked  People  v.  Wong 
Loung,  189  CaL  620,  114  Pac.  829,  cited  In 
defendant's  brief,  hut  cannot  assent  to  the 
law  as  announced  In  said  cas& 

The  court  did  not  err  in  refusing  to  give 
requested  instruction  Na  2. 

The  motion  for  a  new  trial  was  properly 
overruled. 

The  Judgment  ot  the  trial  court  is  af- 
firmed. 

DOYLE,  P.  J.,  and  MATSON,  J.,  concur. 

On  Rehearing. 

PER  CURIAM.  The  d^endant,  Bert  Tucic- 
er,  since  the  rendltl<»  of  the  opinion  filed 
January  8,  1920,  affirming  the  Judgment  of 
the  district  court  of  Jefferson  county  impos- 
ing a  fine  of  ^SOO  and  Impriscmment  for  18 
months  in  the  penitentiary  la  this  case,  has 
filed  a  motion  for  rehearing. 

Upon  consideration  of  the  same,  ahd  after  a 
due  and  careful  reconsideration  of  the  evi- 
dence against  the  defaadant,  it  Is  the  opinion 
of  the  court  that  the  ends  of  Justice  will  be 
best  subserved  by  a  modlficatton  of  the  origi- 
nal Judgment  to  provide  a  fine  of  $500  and 
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imprisonment  in  the  state  penitentiary  for 
one  year,  instead  of  18  mcmths,  and  the  Judg- 
ment is  modified  to  that  extent,  and,  aa  so 
modified,  is  affirmed. 
Mandate  forthwith. 


(33  Idaho,  224) 
STATt  V.  DWYER.     (No.  3489.) 

(Supreme   Oourt   of  Idaho.     July   14,   1020.) 

1.  Barglaiy  «S93— lateat  ta  steal  a  spacifle  ar« 
tide  OBneoaasary. 

One  who  enters  a  building  with  intent  to 
steal  anything  to  be  found  therein,  which  he 
may  desire  to  appropriate,  is  guilty  of  burglary, 
although  he  lias  no  specific  article  of  personal 
property  in  mind  when  he  makes  the  entry. 

2.  Burglary  «b>45— Whether  satry  was   with 
burglarious  latent  held  for  Jury. 

Where  the  evidence  shows  the  defendant 
entered  a  building,  committed  a  theft,  and  im- 
mediately went  out,  the  question  as  to  whether 
the  entry  was  made  with  burglarious  intent  is 
one  for  the  jury. 

Appeal  from  District  Court,  Benewah 
County ;  R.  N.  Dunn,  Judge. 

William  Dwyer  was  convicted  of  burglary 
in  the  second  degree,  and  he  appeals.  Af- 
firmed. 

R.  E.  McFarland,  Jr.,  of  St  Maries,  and 
McFarland  &  McFariand,  of  C«eur  d'Alme, 
for  api)eUant. 

Roy  Ifc  Black,  Atty.  Oen.,  and  James  Lb 
Boone,  Asst  Atty.  Oen.,  for  the  State. 

MORGAN,  a  J.  The  record  disdoses 
that  appellant  entered  the  district  court 
room  in  the  Benewah  county  courthouse  and 
there  stole  a  sum  of  money.  He  insists 
there  Is  no  evidence  that  the  entry  was  made 
with  burglarious  intent  and  that  thla  indis- 
pensable element  of  the  crime  with  which  he 
was  charged  and  of  which  be  was  convicted 
Is  lacking. 

[1]  There  is  no  evidence  tending  to  show 
apitellant  knew,  when  he  entered  the  build- 
ing, the  money  he  took  was  there.  For  that 
matter,  the  evidence  will  not  Justify  the  con- 
clusion he  knew  there  was  any  spedflc  ar- 
ticle of  personal  property  therein  which  he 
desired  to  appropriate.  Such  knowledge  on 
his  part  was  not  necessary  to  make  his  act 
burglary.    0.  S.  {  8400,  provides: 

"Every  person  who  enters  any  •  •  • 
building,  *  •  *  with  intent  to  commit  grand 
or  petit  larceny  or  any  felony,  is  guilty  of 
burglary." 

[2]  If  appellant  entered  the  building  in 
question  wtth  Intoit  to  steal  anything  to  be 
found  therein  which  he  might  desire  to  ap- 
propriate, bis  act  was  "burglary."    He  enters 
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«d  the  room,  stole  tbe  money,  and  Immediate- 
ly went  ont,  and  the  qnestion  as  to  what  in- 
tent prompted  him  to  enter  was  one  tor  the 
jury.  By  Its  verdict  It  found  that  Intent  to 
be  to  commit  larceny,  and  the  finding;  18  Jns- 
tiaed  by  the  established  facts.  9  G.  3.  p. 
1078,  S  138 ;  State  y.  Johnson,  33  Hina  84, 
21  N.  W.  843 ;  State  v.  Ward,  116  Minn.  616, 
134  N.  W.  115;  State  v.  Cash,  38  Kan.  50, 
16  Pac.  144;  Love  ▼.  State,  82  Tex.  Or.  B. 
411,  199  S.  W.  6S3;  People  v.  Curley,  99 
Mich.  238,  58  N.  W.  68. 
The  Judgment  appealed  from  1b  affirmed. 

BICE  and  BUDGB,  JJ^  concur. 


(3S  Idalio,  198) 

BERGH   at   al.  v.  PENNINGTON  at  al. 

(No.  3346.) 

(Supreme  Court  of  Idaho.   July  1,  1920.) 

1.  Appeal  and  error  <s=»430( I)— Failure  to 
terve  notloe  of  appeal  on  party  not  affected, 
not  oround  for  dismissal. 

Failure  to  serve  notice  of  appeal  upon  a 
party  whose  interest  will  not  be  adversely  af- 
fected-by  a  modification  of  the  judgment  is  not 
ground  for  dismissal  of  the  appeal. 

2.  Appeal  and  error  ®=>655( I)— Settlement  of 
transcript  refused  where  appellants  did  not 
•how  that  failure  to  lodge  transcript  with 
oourt  below  In  time  was  without  tbeir  fault 

Where  appellants  do  not  show  that  the  fail- 
ure of  the  reporter  to  lodge  his. transcript  with 
the  derk  of  the  court  below  within  the  time 
granted  by  the  trial  judge  is  without  fault  on 
their  part,  the  trial  judge  should  refuse  to  settle 
the  same;  and,  even  though  settled  by  the  trial 
judge,  the  transcript  will,  upon  motion,  be 
stricken  from  the  recoid  on  appeal. 

Appeal  from  District  CJonrt,  Owyhee  Comi- 
ty;  Ed.  L.  Bryan,  Judge. 

Suit  by  G.  A.  Bergh  and  another  kgalnst 
O.  E.  Pennington  and  others,  to  quiet  title. 
Decree  for  defendants,  and  plaintiffs  appeal. 
On  motion  to  strike  transcript  from  record 
and  to  dismiss  appeal.  Motion  to  strike 
granted,  motion  to  dismiss  denied. 

S.  T.  Schrelber  and  P.  B.  Cavaney,  both  of 
Boise,  for  appellants. 

,  Ira  E.  Barber,  Wm.  Howard  Davison,  Haw- 
ley  &  Hawley,  and  O.  W.  Worthwine,  all  of 
Boise,  for  respondents. 

BICiB,  J.  In  this  action  the  respondents 
pioved  to  dismiss  the  appeal  and  to  strike 
the  reporter's  transcript  from  the  flies. 

An  action  was  institated  by  O.  A.  Bergh 
to  quiet  title  to  certain  mining  claims,  situ- 
ated in  Owyhee  county,  against  respondents 
Pennington,  Barber,  and  Burke.  After  that 
Action  was  commenced  the  Murphy  Lumber 


Company  inatltnted  an  action  to  foreclose  a 
trust  deed,  in  the  nature  of  a  mortgagst 
given  by  the  Bergh  Mining  ft  Milling  Corn* 
pany  to  respondent  Barber  as  trttsteeL  At 
the  time  the  actions  were  instituted  tbs 
diarter  of  the  Bergh  Mining  ft  Milling  Com- 
pany  had  been  forfeited  under  the  statute^ 
and  O.  A.  Bergh,  Jennie  Bergh,  ChailottA 
Bergh,  Frank  A.  Bayley,  and  W.  W.  Phillips 
were  made  parties  defendant  as  trustees  of 
the  Bergh  Mining  ft  Milling  Omnpany.  ' 

Complaints  In  intervention  and  croM-com> 
plaints  were  filed  by  the  other  beneficiaries 
tmder  the  trust  deed  joining  In  the  applica- 
tion for  the  foreclosure  of  the  trust  deed  and 
praying  for  a  distribution  of  the  proceeds  to 
he  derived  from  the  sale  of  the  prop»ty 
therein  described.  O.  A.  Bergh,  Jennie 
Bergh,  and  Charlotte  Ber^h,  as  such  trustees^ 
failed  to  answer  the  complaint  of  the  Murphy 
Lumber  Company,  and  the  various  cross-com- 
plaints and  complaints  in. Intervention  withla 
the  time  prescribed  by  law  and  the  order  of 
the  court,  and  their  default  for  failure  to  an- 
swer was  entered.  Thereafter,  upon  stipu- 
lation in  open  court,  an  order  was  entered 
consolidating  the  two  causes  for  all  purposes 
as  one  cause,  including  appeaL 

The  decree  entered  In  the  consolidated  ac- 
tion recited  that  all  parties  appeared  by 
their  respective  counsel,  save  and  except  the 
defendants  G.  A.  Bergh,  Jennie  Bergh,  Char- 
lotte Bergh,  Frank  A.  Bayley,  and  W.  W. 
Phillips,  as  trustees  of  Bergh  Mining  ft  Mill- 
ing Company,  a  corporation,  and  that  the  de- 
faults of  such  defendants  as  such  trustees 
bad  been  duly  entered  before  trial. 

The  decree  of  the  aoort  was  to  the  efCect 
that  G.  A.  Bergh  and  Jennie  Bergh,  plaintiffs 
in  the  original  action,  take  nothing  by  thdr 
action,  and  that  they  have  no  interest  In  the 
property  which  is  the  subject  of  the  suit; 
that  the  Bergh  Mining  ft  Milling  Oompaoy  Is 
the  owner  and  holder  of  the  title  to  said 
property,  subject  only  to  the  trust  in  favor 
of  the  creditors  secured  by  the  trust  deed, 
and,  after  ordering  the  sale  of  the  property 
under  the  trust  deed  and  the  payment  of  the 
creditors  secured  thereby,  ordered  "that,  aft- 
er disbursing  such  funds  aH  aforesaid,  the 
said  Ira  B.  Barber,  as  audi  trustee,  shaU  pay 
or  cause  to  be  paid  any  redldue  of  said  pur- 
chase price  into  bis  bands  coming  to  the  said 
trustees  of  the  said  Berg^  Mining  ft  MlUlas 
Company,  to  the  use  and  benefit  of  the  stodc- 
bolders  of  said  company."  O.  A.  Bergh  and 
Jennie  Bergh  have  appealed  from  the  whole 
of  the  said  Judgment. 

[1]  The  only  one  of  the  trustees  for  the 
Bergh  Mining  ft  Milling  Ompany  served 
with  notice  of  appeal  was  Phillips.  It  la 
contended  that  the  other  trustees  of  the  de- 
funct corp<H«tlon  are  adverse  parties  to  tbe 
appeal,  and,  not  having  been  served  with  no- 
tice thereof,  the  appeal  must  be  dismissed. 
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We  are  unable  to  find  In  the  pleadings,  which 
are  TOlmninouB,  that  the  appellants  have  set 
up  any  claim  adverse  to  the  Bergh  Mining  & 
Hilling  Company.  Should  the  Judgment  he 
reversed  or  modified  upon  this  appeal,  we 
are  unable  to  see  how  the  interest  of  the 
Bergh  Mining  &  Milling  Company  would  be 
affected  prejudicially.  The  corporation  has 
not  been  called  upon  to  defend  against  any 
claim  of  appellants,  and  a  reversal  or  modi- 
fication of  the  decree  appealed  from  could  not 
affect  in  any  manner  Its  Interest  In  the  prop- 
erty involved  In  the  actioo. 

In  the  case  of  Holt  v.  Ejmpey,  32  Idaho, 
106,  178  Pac.  703,  it  la  said: 

"TTiat  'adverse  party'  means  any  party  who 
would  be  prejudicially  affected  by  a  modification 
or  reversal  of  the  Judgment  or  order  appealed 
from-'* 

The  motion  to  dismiss  will  be  denied. 

[2]  The  motion  to  strike  the  reporter's 
transcript  of  the  testimony  Is  based  upon  the 
ground,  among  others,  that  no  order  of  the 
trial  court  was  secured  extendUig  the  time 
for  the  preparation  of  said  transcript  beyond 
August  1,  1918,  and  that  said  reporter's  tran- 
script was  not  lodged  until  November  22, 
1918.  App^ants  do  not  appear  to  have  made 
any  showing  to  the  trial  court  as  a  reason 
why  it  should  have  settled  the  transcript, 
notwithstanding  the  fact  that  it  was  not  lodg- 
ed within  the  time  granted.  Seasonable  and 
proper  objection  having  been  made  to  the 
trial  court  to  the  settlement  of  the  transcript 
upon  the  grounds  stated,  it  should  have  re- 
fused to  settle  the  same.  Robinson  v.  St. 
Maries  Lamb.  Co.,  82  Idaho,  661,  186  Pac. 
823. 

Both  appellants  and  respondents  have  filed 
affidavits  In  this  conrt  in  support  ot,  and  in 
opposition  to,  the  motion  to  strike  the  tran- 
script. The  showing  should  have  been  made 
to  the  court  below  in  opposition  to  and  sup- 
port of  the  objections  to  the  settlement  of  the 
transcript  However,  It  appears  that  the 
failure  of  the  stenographer  to  prepare  and 
lodge  the  transcript  within  the  time  granted 
by  the  order  of  the  trial  court  was  due  to 
the  failure  of  appellants  to  pay  the  esti- 
mated fees  to  the  reporter  for  the  prepara- 
tl<«  thereof.  One  of  the  attorneys  for  appel- 
lants was  notified  of  this  fact  by  the  court 
reporter,  and  also  that  the  reporter  would 
make  no  further  effort  to  secure  an  extension 
of  time.  The  other  attorney  for  appellants 
states  in  his  affidavit  that  he  was  laboring 


under  the  Impression  at  all  times  dat  said  re- 
porter would  give  said  appellants  ample  tlm« 
to  procure  said  feet  before  he  would  com- 
plete and  lodge  said  transcript  These  af- 
fidavits are  wholly  Insufildent  to  show  that 
the  failure  to  procure  an  extension  of  time 
for  the  reporter  to  prepare  and  lodge  his 
transcript,  and  the  failure  of  the  reporter  to 
lodge  the  transcript  within  the  time  granted, 
was  without  fault  on  the  part  of  appellants. 
The  statute  requires  the  reporter  to  lodge 
his  transcript  of  the  testimony  within  the. 
time  granted  by  the  trial  court  The  courts 
have  no  authority  to  disregard  this  statute, 
or  to  eooaUsT  a  transcript  lodged  in  violation 
of  Its  terms.  If  tkllnre  to  lodge  it  in  time  Is 
due  to  the  fanlt  of  appellant,  onleas  the  re- 
quirements of  the  statute  are  waived  by  re- 
sp<wdent 

The  order  of  the  trial  Judge  In  settling,  or 
refusing  to  settle,  the  trani^crtpt  may  be  a 
special  order  made  after  final  Judgment  and 
appealable  under  C.  S.  |  7162.  We  are  satis- 
fied, however,  that  the  remedy  by  appeal,  if 
such  remedy  thwe  be,  is  not  exclusive,  llie 
conrt  has  power  to  deal  with  defects  appar- 
ent upon  the  face  of  the  record,  and  may 
take  such  action  as  la  proper  upon  motion  of 
one  of  the  parties,  or,  In  proper  cases,  upon 
its  own  motion. 

Counsel  for  respondents  have  also  moved 
this  court  to  set  aside  and  cancel  a  certain 
order  made  by  one  of  the  Justices  thereof 
upon  the  6th  day  of  December,  1018,  where- 
in the  time  was  extended  for  filing  the  rec- 
ord until  July  1,  1919,  upon  the  groand  (1) 
that  said  order  was  not  secured  nntil  after 
the  expiration  of  six  months  after  the  ap- 
peal was  perfected;  and  (2)  that  the  appel- 
lants had  not  used  diligence  lii  causing  the 
record  upon  appeal  to  be  lodged  in  this  court 
for  the  reason  that  they  had  not  paid  the  re- 
porter and  clerk  of  the  trial  court  the  fees 
dne  them.  The  reporter's  transcript  was  not 
settled  antU  January  6, 1919,  and  the  record 
was  filed  in  this  court  within  60  days  there- 
after. The  order  extending  the  time  was  un- 
necessary. Respondents  have  not  moved  to 
strike  the  entire  record  because  not  Sled 
within  six  months  after  the  perfection  of  .the 
appeal  without  a  sufficient  showing  of  due 
diligence. 

The  motion  to  strike  the  rep^ter**  tran- 
script from  the  files  will  be  granted;  and  It 
is  so  ordered. 

MORGAN,  a  J^  and  BUDOa^  J.,  ooncnr. 
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MUIR  at  al.  V.  ALLISON  at  al.    (No.  3343.) 

(Supreme  Conrt  of  Idaho.    Jane  22,  1920.) 

t.  Waters  and  water  oourees  <I^I52(I2)— 
Findings  supported  by  substantial  evidence 
not  disturfaied. 

The  appellate  court  will  not  disturb  the 
findings  of  the  lower  court  upon  questions  of 
allotment  and  date  of  priority  of  water  rights, 
where  there  is  substantial  evidence  in  the  rec- 
ord to  support  them. 

2.  Waters  and  water  oonrsee  «=»I52(  12)— Al- 
lotment to  water  company.  Instead  of  to  us- 
ers,  not  disturl>ed,  without  eom  plaint  by 
users. 

Where  error  is  assigned  on  account  of  the 
allotment  of  water  rights  to  a  water  company, 
Instead  of  to  the  individual  users  of  water  un- 
der the  system  of  such  company,  the  finding  and 
decree  of  the  lower  court  will  not  be  disturbed 
in  that  particular,  in  the  absence  of  complaint 
on  the  part  of  such  users,  or  showing  that 
appellant's  rights  are  in  any  way  prejudiced  by 
such  allotment. 

3.  Waters  and  water  ooorses  4=>  143— Extent 
of  user's  permanent  right  cannot  be  limited 
by  character  of  crops. 

In  the  adjudication  of  water  rights,  the 
extent  of  a  user's  permanent  right  cannot  be 
limited  by  the  character  of  the  crops  raised, 
unless  it  is  shown  that  under  existing  condi- 
tions the  soil  is  adapted  to  only  one  crop,  or  to 
limited  kinds  of  crops. 

4.  Waters  and  water  oourses  «=3l52(8)— Evl- 
denoe  not  supporting  a  finding  as  to  amount 
of  water  In  dry  period. 

The  lower  court  found  that,  on  account  of 
the  use  of  a  larger  amount  of  water  during  the 
high-water  part  of  the  irrigating  season,  the 
soil  absorbs  and  retains  sufficient  water,  so 
that  a  smaller  amount  during  the  succeeding 
low-water  period  will  afford  an  adequate  sup- 
ply, and  accordingly  raised  the  duty  of  water 
from  five-eighths  of  an  inch  during  the  high- 
water  period  to  three-eighths  of  an  inch  dur- 
ing the  remainder  of  the  season.  Beld,  that  the 
evidence  does  not  support  this  finding  to  the 
extent  of  showing  it  to  be  applicable  to  all 
the  lands  for  which  water  rights  are  being  ad- 
judicated in  this  case. 

5.  Waters  and  water  courses  «(=3l52(8)— Right 
to  use  of  water  should  not  be  determined  on 
a  theory  not  aotuaily  applying  to  ooiditions 
Involved. 

Rights  to  the  use  of  the  waters  of  the  state 
should  not  be  determined  upon  a  given  theory, 
that  may  or  may  not  prevail  in  a  particular 
case,  unless,  it  clearly  appears'from  the  evidence 
that  such  theory  actually  does  apply  to  the 
conditions  under  investigation. 

6.  Courts  «=>93(l)— Rule  of  stare  decisis  held 
applleable  to  irrigation  rights. 

A  practice  having  grown  up  among  irriga- 
tion communities  to  the  effect  that,  when  a 
user  of  water  had  secured  the  right  to  divert  a 
certain  quantity  of  water,  he  was  thereafter 


entitled  to  a  continuous  flow  of  that  amount 
of  water  during  the  irrigating  season,  and  such 
practice  having  been  sanctioned  and  confirmed 
by  the  Legislature  and  courts  of  the  territoqr 
and  state  throughout  a  long  period,  and  up  to 
the  time  when  adjudication  of  the  rights  in- 
volved in  this  case  was  sought,  the  rule  of  stare 
decisis  must  be  held  to  apply,  and  the  practice 
of  rotation  in  the  use  of  water  cannot  be  im- 
posed by  the  decree  of  adjudication  upon  those 
entitled  to  the  use  of  such  water,  without  their 
consent. 

7.  Waters  and  water  courses  9=3 1 52 (8)— Evi- 
dence held  to  sustain  finding  establishing  doty 
of  water. 

Held,  that  there  is  sufficient  evidence  in  the 
record  to  support  the  findings  of  the  lower 
court  establishing  the  duty  of  water  at  five- 
eighths  <st  an  inch  per  acre,  continuous  flow. 

8.  Waters  and  water  oonraes  «=» 1 52 ( i 0)— Ir- 
rigation district  held  entttied  to  change  place 
of  use  of  suffloient  water  to  reoiaim  baianee 
of  irrigaUe  lands. 

It  having  been  shown  that  the  appellant 
irrigation  district  has  already  diverted  and 
applied  to  a  beneficial  use  a  quantity  of  water 
sufficient  to  reclaim  the  balance  of  its  irrigable 
lands,  in  addition  to  irrigating  the  lands  al- 
ready reclaimed  under  the  duty  of  five-eighths 
of  an  inch  per  acre  fixed  by  the  court,  the  dis- 
trict should  be  permitted  to  change  the  place 
of  use  of  water  in  sufficient  quantity  to  redaim 
the  balance  of  its  irrigable  lands,  provided  the 
change  is  made  within  a  reasonable  time,  to  be 
fixed  by  the  court. 

Appeal  from  District  Coart,  Wasblngton 
County ;  Ed.  L.  Bryan,  Judge. 

Action  by  John  T:  Mnlr  and  others  against 
William  Allison  and  others  and  the  Welser 
Irrigation  District  From  a'  judgment  quiet- 
ing title  to  the  use  of  water  of  the  Welser 
river,  the  Welser  Irrigation  Dhitrlct  appeals. 
Reversed,  and  cause  remanded. 

Lot  L.  Feltham  and  James  W.  Galloway, 
both  of  Welser,  for  appellant 

Hugh  E.  McElroy,  of  Boise,  Frank  Harris, 
of  Weiser,  Hawley  &  Hawley,  of  Boise,  and 
Frank  D.  Ryan,  of  Welser,  for  respondotts. 

J.  M.  Thompson,  of  Caldwell,  amicus 
curiK. 

COWDK,  t)iatrlct  Judge.  The  judgnKeot  of 
the  district  court  was  entered  on  the  Qth 
day  of  May,  1918,  fixing  the  priorities  from 
which  the  various  rights  should  date,  and  de- 
creeing the  amounts  to  which  the  various 
users  of  water  from  the  Weiser  rivn  wer« 
entitled.  From  this  judgment  the  appellant, 
Weiser  Irriga'tlon  District,  has  appealed,  as- 
signing some  13  specifications  of  error. 

The  first  specification  of  error  refers  to  tbe 
ruling  of  the  lower  court  upcm  the  demurrer 
of  the  appellant  to  plaintiff's  complaint  T%e 
ruling  was  probably  correct;  but  as  the  ap- 
pellant has  walvef  the  question  involved  In 
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its  reply  brief,  no  iFarther  attention  will  be 
paid  to  It. 

The  second  speclflcation  of  error  refers  to 
the  allowance  of  100  inches  of  water  to  ap- 
pellant under  date  of  priority  of  1868;  ap- 
pellant claiming  that  it  should  liave  been 
allowed  600  Inches  as  of  that  date.  As  bear- 
ing upon  this  question  we  are  cited  in  the 
briefb  to  the  deposition  of  one  E.  M.  Bai^ 
ton,  and  also  to  certain  parts  of  the  evidence. 
The  evidence  referred  to  appears  to  support 
the  findings  and  judgment  of  the  court,  and 
the  deposition  of  Barton  we  are  unable  to 
find.  It  Is  not  in  the  transcript  at  the  pages 
cited,  and  we  are  unable  to  find  it  among 
the  exhibits  or  flies  in  the  case,  nor.  is  it 
referred  to  in  any  of  the  indexes  of  the  clerk 
or  reporter.  The  court  is  therefore  under 
the  necessity  of  refusing  to  consider  this 
specification,  further  than  to  say  that  it  is 
satisfied,  upon  consideration  of  tne  whole 
case,  that  no  substantial  injury  is  suffered 
by  appellant  from  the  finding  complained  of, 
for  the  reason  that  the  allowances  to  It  of 
sutwiequent  dates  of  priority  are  sufficiently 
early  in  point  of  time  and  are  large  enough 
in  amount  to  insnre  to  it  the  500  inches  when- 
ever it  may  require  the  use  of  tliat  amount  of 
water. 

The  third  specification  of  error  refers  to 
tlie  refusal  of  the  court  tq  give  the  appellant 
Its  full  water  right  of  a  date  not  later  than 
August  29,  1883.  the  action  of  the  district 
court  was  correct  in  this  particular.  Tbe'stat- 
ntas  in  force  at  that  time  required  the  pro- 
spective user  of  water,  after  posting  his  no- 
tice of  location  of  water  right,  to  commence 
the  construction  of  his  diversion  works  witli- 
in  60  days  from  the  posting  and  recording 
of  his  notice,  and  to  prosecute  the  work,  to 
completion  without  interruption,  unless  hin- 
dered by  the  elements.  The  evidence  does 
not  disclose  uninterrupted  prosecution  of  the 
work  In  the  construction  of  appellantfs  canal 
(1, 2]  The  fifth,  sUth,  seventh,  tenth, 
eleventh,  and  twelfth  specifications  of  error 
refer  to  the  allotments  and  date  of  priority 
made  by  the  court  to  the  Middle  Valley  Ir- 
rigating Ditch  Company,  a  corporation;  but 
we  do  not  tiiink  that  the  Judgment  should 
be  reversed  on  account  of  any  of  these  mat- 
ters. The  Middle  Valley  Irrigating  Ditch 
Company  claims  the  inception  of  its  rights 
from  a  location  notice  made  In  1879.  The 
court  below  did  not  allow  Its  contention  in 
tills  respect,  but  did  allow  its  right  from 
a  second  location  notice,  posted  In  1883  by 
one  J.  H.  Beavls.  While  the  evidence  ia 
not  harmonious  upon  the  questibn  as  to 
whether  this  company  prosecuted  the  con- 
stmction  of  its  canal  system  without  inter- 
ruption, to  completion,  yet  there  is  evidence 
In  the  record  to  support  the  finding  and  de- 
cree, and,  under  the  well-known  rule  that  the 
appellate  court  will  not  disturb  the  finding  of 


the  trial  court,  when  there  Is'  etldoice  tn  the 
record  to  support  it,  the  decree  should  not  be 
disturbed  in  this  particular.  It  Is  also  urged 
that  the  trial  court  erried  in  iiennittlng  oral 
testimony  to  the  effect  that  the  said  J.  H.  ReS- 
vis  posted  the  location  notice  of  1883  for  him- 
self and  as  trustee  for  a  large  number  of  oth- 
er persons,  who  were  Jointly  Interested  with 
falm  in  the  construction  of  the  canal ;  but  this 
was  not  error. 

The  spedflcatlons  of  error  Voa.  6,  10, 
11,  and  12,  referring  to  the  rights  awarded 
to  the  Middle  Valley  Irrigating  Ditch  Com- 
pany, are  immaterial,  and  it  is  not  necessary 
for  this  court  to  pass  directly  upon  the  ques- 
tion involved,  because,  if  the  decree  should  be 
reversed  on  account  of  them,  the  result  would 
be  to  require  the  lower  court  merely  to  di- 
vide the  amounts  of  water  awarded  to  the 
Middle  Valley  Irrigating  Ditch  Company, 
and  award  such  rights  to  the  individual 
users  under  that  system.  This  would  merely 
devolve  an  unnecessary  amount  of  woric  up- 
on the  trial  court,  without  any  prospect  of 
changing  the  relative  rights  of  any  of  the 
users  from  the  river.  If  the  users  under  the 
Middle  Valley  system  are  content  with  thdr 
articles  of  Incorporation  and  the  chain  of 
title  now  resting  tn  the  corporation,  and  ap- 
pellant's rights  are  not  injuriously  affected, 
we  see  no  reason  why  this  court  should  re- 
quire the  district  court  to  segregate  the  va- 
rious rights  of  the  users  under  this  system, 
and  to  divide  this  appropriation  up  among 
the  Individuals  Interested  in  the  common 
awai;d. 

In  specifications  of  error  Nos.  8  and  18  the 
appellant  qnestions  the  award  In  the  decree 
to  the  Muir  Bros,  to  Geo.  F.  Smith  et  aL, 
and  to  the  Sunnyslde  Ditch  Company,  claim- 
ing the  evidence  does  not  warrant  aity  al- 
lowance of  a  right  to  any  of  the  parties  of 
a  date  of  in-iority  antedating  any  of  the 
dates  given  to  the  appellant,  and  daindng 
also  that  a  decree  of  the  distribt  court  in 
Washington  county  had  restrained  these  par- 
ties from  interfering  in  any  way  with  ap- 
pellant's prior  right  to  3,400  inches  of  water. 

The  evidence  sustains  the  awards  to  Muir 
Bros,  and  to  Geo.  F.  Smith  et  al.  In  refer- 
ence to  the  Sunnyslde  Ditch  Company  it  Is 
only  necessary  to  call  attention  to  the  fact 
that  the  appellant  has  awarded  to  it  some 
4,000  Inches  of  water  of  date  long  prior  to 
any  award  made  to  the  Sunnyslde  Ditch 
Company,  so  it  is  apparent  that  this  decree 
In  no  way  violates  the  injiuction  decree  there- 
tofore rendered  in  the  Wasliington  county 
district  court. 

The  fourth  and  ninth  specifications  of  er- 
ror have  been  reserved  in  this  discussion 
until  the  last,  as  they  have  afforded,  in  our 
opinion,  the  gravest  questions  involved  in 
this  appeal.  They  relate  to.  the  duty  of  wa- 
ter, and.  If  the  decree  is  permitted  to  stand 
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In  this  respect,  win  affect  the  entire  system 
of  water  law  In  this  state,  and  produce  such 
a  violent  and  radical  change  that  their  mere 
consideration  most  cause  grave  apprehension 
aqd  necessitate  the  utmost  care  In  their  de- 
termination. 

It  may  be  said  the  findings  and  decree  are 
somewhat  confusing,  and  we  are  not  sure 
that  we  have  comprehended  their  entire  pur- 
pose and  Intent ;  but,  if  we  have  done  so,  it 
appeasB  that  the  Judgment  contemplates  a  re- 
sort to  what  has  been  called  the  rotation  sys- 
tem in  the  distribution  of  the  waters  of  tiw 
Welser  river  under  the  theory  of  economy 
la  its  use  and  the  elimination  of  unneces- 
sary waste,  "a  consummation  devoutly  to  be 
wished."  The  judgment  of  the  lower  court,  if 
nnappeaied,  would  affect  only  the  users  of  the 
water  from  the  Weiser  river ;  but  now,  if  this 
court  gives  its  sanction  to  the  rule,  it  be- 
comes the  authorized  rule  for  the  entire  state. 

The  portions  of  the  findings  and  decree  in- 
volved in  this  question  are  as  follows: 

Findings. 

(8)  That  -the  duty  of  water,  the  amounts 
required  for  the  proper  and  successful  irriga- 
tion of  lands,  which  is  hereafter  allotted,  is 
the  equivalent  of  five-eighths  of  a  miner's  inch 
to  the  acre,  continuous  flow,  said  water  to  be 
measured  at  the  various  headgates  or  diversion 
points,  with  an  additional  allowance  for  seep- 
age and  evaporation  only  where  necessary,  as 
hereinafter  stated,  on  account  of  the  length 
and  character  of  particular  canals  and  water 
distribution  systems;  provided,  however,  that 
the  said  duty  of  water  may  be  increased  to  the 
equivalent  ot,  three-eighths  of  a  miner's  Inch 
pef  acre,  continuous  flow,  measured  as  afore- 
said, during  the  low-water  period, 

(9)  That  during  the  irrigation  season  of  each 
year,  to  wit,  during  the  last  days  of  July,  or 
the  early  part  of  August,  the  said  Welser  river 
and  all  of  its  tributaries  and  brandies  fall 
to  a  minimum  of  less  than  five-eighths  of  an 
inch  per.  acre  for  all  of  the  lands  irrigated 
therefrom,  and  particularly  described  in  the 
complaint  and  various  answers  and  cross-com- 
plaints therein;  that  by  the  continuous  use  of 
five-eighths  of  an  inch  per  acre  daring  the 
high-water  period,  a  higher  or  Increased  duty  of 
water  may  be  obtained  during  the  said  low- 
water  period  of  each  year,  and  that  during  said 
low-water  period  three-eighths  of  an  inch  per 
acre,  delivered  at  the  various  diversion  points, 
is  sufficient  water  to  irrigate  said  lands,  both 
upon  the  main  Wedser  river  and  those  lands 
irrigated  from  the  various  tributaries  thereof, 
except  where  an  additional  allowance  is  here- 
inafter made  during  said  low-water  period  (or 
loss  by  seepage  and  evaporation  in  carrying 
said  water  through  the  main  distributing  canal 
of  the  Weiser  irrigation  district;  and  I  there- 
fore find,  with  the  exception  above  stated,  that 
three-eighths  of  an  inch  of  water,  measured  at 
the  various  diversion  points,  is  sufficient  water 
for  the  irrigation  of  said  lands  during  the  low- 
water  period;  Provided,  however,  that  the 
raising  of  said  duty  of  water  from  five-eighths 
of  an  indt  to  three-eighths  of  an  Inch,  as  here- 


inbefore stated,  shaQ  be  ebanged  by  the  com- 
missioner or  engineer,  or  other  officer  wboss 
duty  it  shall  be  to  execute  this  decree,  only  in 
proportion  to  the  fall  of  said  Weiser  river  and 
its  tributary  streams,  until  such  time  as  the 
said  Weiser  river  or  its  tributary  streams  shall 
only  convey  sufficient  water  to  supply  the  al- 
lotments hereinafter  made. 

(10)  O^at  the  canal  of  the  Welser  irrigatioii 
district  is  approximately  17  miles  in  length, 
and  that  the  amount  of  loss  by  seepage  and 
evaporation  occasioned  by  conveying  water 
through  said  canal  to  the  various  distributing 
laterals  is  at  least  26  per  cent,  of  the  amount 
diverted  at  the  diversion  works  from  the  river; 
that  there  is  approximately  7,200  acres  of  land, 
including  town  lots,  in  said  Welser  irrigation 
district  now  under  cultivation,  and  for  the  use 
of  which  water  is  hereinafter  allotted  to  the 
said  lands,  and  required  for  use  thereon,  and 
five-eighths  of  an  inch  per  acre,  measured  at 
the  beads  or  diversion  points  from  the  main 
canal  .of  the  various  distributing  laterals,  is 
necessary  for  the  irrigation  of  said  lands  during 
the  high-water  period,  and  three-eighths  of  an 
inch  to  the  acre,  measured  at  the  heads  of 
the  distributing  laterals,  is  necessary  for  the 
irrigation  of  said  lands  daring  the  low-water 
period,  and  on  account  of  the  length  of  the 
said  canal  the  said  Weiser  irrigation  district 
will  at  all  times  during  the  low-water  period 
require  a  minimum  allowance  for  loss  by  seep- 
age and  evaporation  of  at  least  1,000  inches 
at  the  diversion  point  and  1,500  inches  during 
the  high-water  period. 

(IS)  That  the  water  hereinafter  allotted  la 
idlotted  for  benefidal  use  only,  and  when  not 
actually  and  necessarily  nsed  by  the  various 
parties  to  whom  the  same  is  allotted,  the  said 
waters  shall  not  be  diverted  from  the  natural 
stream;  bat  this  finding  shall  not  be  construed 
to  prevent  a  rotation  system  among  users  from 
any  individual  ditch,  or  rotation  among  differ- 
ent ditches  from  the  same  stream.  And  I  fur- 
ther find  that  a  higher  duty  may  be  obtained  by 
a  system  of  rotation,  both  as  between  ditdies 
and  when  practiced  by  the  individual  user  un- 
der any  one  given  ditch  or  cantd. 

(21)  That  the  term  "high-water  period," 
wherever  nsed  in  these  findings  and  the  decree 
hereunder,  refer  to  all  that  period  of  time  when 
the  Weiser  river  discharges  suffident  water  to 
supply  all  tile  users  thereunder  with  the  al- 
lotments made  under  the  findings  and  decree 
herein  on  the  basis  of  five-eighths  of  an  inch 
to  the  acre,  and  such  additional  amount  as  may 
be  allotted  and  decreed  to  cover  loss  by  seepage 
and  evaporation,  and  the  term  "low-water 
period,"  as  used  in  these  findings  and  decree 
hereunder,  applies  to  that  period,  when  the  said 
Weiser  river  discharges  a  less  amount  of  water. 

(25)  I  further  find  that  by  a  system  of  ro- 
tation the  duty  of  water  may  be  increased  dur- 
ing the  low-water  period  to  the  extent  that  the 
equivalent  to  three-eighths  of  an  inch  to  the 
acre,  continuous  flow,  will  meet  all  necessary 
demands  for  irrigation  on  the  said  Weiser 
river  and  each  and  all  of  its  tributaries  in- 
volved in  this  action;  that  a  system  of  rota- 
tion, by  which  water  is  used  in  larger  heads 
and  at  less  frequent  intervals,  avoids  loss  both 
by  seepage  and  evaporation.  And  I  further 
find  that  irrigation  of  all  or  any  ot  the  lands 
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iDToIred  in  this  action  hr  rotation  will  save  in 
seepage  and  evaporation  and  inaare  thoroagh 
irrigation,  and  that  a  continuous  flow  in  small 
heads  results  in  unnecessary  waste  of  tb«  water 
thus  used.  I  further  find  that  th^  crops  usually 
grown  by  the  landowners  under  the  various 
ditches  to  wUch  allotments  have  been  made 
are  diversified,  and  consist  of  the  various 
grains,  vegetables,  fruit,  hay,  and  pasture;  that 
the  grains  are  usually  matured  before  the  com- 
meacement  of  the  low-water  period.  I  fur- 
ther find  that  during  the  low-watec  period 
there  is  less  loss  from  evaporation,  on  account 
of  shorter  days  and  cooler  nights,  than  during 
the  previous  high-water  period,  and  that  in  tb« 
years  of  ordinary  flow  of  the  waters  of  the  said 
Weiser  river  and  its  tributaries  there  is  suffi- 
cient water  flowing  therein  during  the  low- 
water  period  to  meet  the  necessary  demands 
for  aO  parties  to  whom  allotments  have  beeh 
made  under  this  decree  during  the  low-water 
period,  whenever  the  same  ia  diverted,  conveyed 
to  its  place  of  tfse  and  aptrfied  to  the  land  with- 
out waate. 

Deere*. 

It  Is  further  ordered,  adjudged,  and  decreed 
that  the  foregoing  allotments  are  made  upon 
the  basis  of  five-eigbtiis  of  an  inch  per  acre 
or  ita  equivalent  in  irrigation  beads  during  the 
high-water  period,  with  the  gradtaal  increase 
of  duty  to  three-eighths  of  an  inch  per  acre 
or  its  equivalent  in  irrigating  heads  during  the 
h>w- water  period,  wtiich  said  amounts  are  here- 
by declared  and  decreed  to  be  the  duty  of 
water  during  the  high  and  low-water  periods 
for  the  said  Weiser  river  and  its  tributaries, 
and  that  said  three-eighths  of  an  inch  per  acre 
or  ita  equivalent  in  Irrigating  heads  is  the  maxi- 
mum duty  of  water  for  said  river  and  its  triba- 
taries,  and  whenever  the  oommisaioner  or  other 
officer  charged  with  the  execution  of  this  de- 
cree finds  the  water  in  aaid  Weiser  river  in- 
snffident  to  supply  the  allotments  as  herein- 
before made  on  the  basis  of  five-eigliths  of  an 
inch  per  acre  or  its  equivalent  in  irrigating 
heads,  then  and  In  that  event  the  duty  of 
water  shall  be  gradually  raised  to  three-eighths 
of  an  indi  per  acre  or  its  equivalent  in  irrigat- 
ing heads,  and  whenever  the  water  in  said 
atream  or  any  of  its  tributaries  shall  prove 
insufficient  to  furnish  each  allotment  aforeaaid 
with  the  full  amount  of  three-eighths  of  an  inch 
per  acre  as  aforesaid,  measured  at  the  various 
diversion  points,  then  and  in  that  event  the 
last  appropriator  in  point  of  time  shall  be  de- 
nied the  nse  of  said  water,  except,  however, 
there  has  been  allotted  and  is  hereby  decreed 
to  the  Weiser  irrigation  district  an  additional 
quantity  of  water  amounting  to  1,000  inches  and 
not  leas  than  1,000  inches  during  the  low- water 
period  for  loss  by  seepage  and  evaporation 
between  the  diversion  works  of  its  canal  and 
the  head  of  the  distributing  laterals  of  ita  canal 
system. 

It  is  further  ordered,  adjudged,  and  decreed 
that  each  of  the  parties  hereto,  to  whom  water 
is  allotted  by  this  decree,  be  and  they  hereby 
are  required  to  provide  for  the  diversion  of 
water  from  the  said  Weiser  river  and  its  tribu- 
taries in  irrigation  heads  during  the  low-water 
period,  which  said  irrigation  heads  shall  be  the 
equivalent  of  three-eighths  of  ai^  inch  to  the 
acre,  continuous  flow;  and  it  is  hereby  decreed 
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and  declared  to  be  the  dutr  of  the  water  eom- 
miasioner  or  other  officer  charged  with  thq 
execution  of  this  decree  to  make  or  cause  to  bo 
made  necessary  rules  and  regulations  for  the 
distribution  of  said  water  in  irrigation  heads 
during  the  low-water  period,  and  to  shut  off 
said  water  from  all  ditches  diverting  the  same 
whenever  and  wherever  the  parties  thus  divert- 
ing the  water  are  not  applying  the  same  to  a 
beneficial  use,  or  are  permitting  the  same  nn- 
neceaaarlly  to  waste,  and  to  that  end  the  said 
commissioner  or  other  officer  aforesaid  shall 
rotate  the  water  in  tike  ditches  diverting  from 
the  small  streams  tributary  to  said  river,  when- 
ever in  his  opinion  the  duty  and  efficiency  of  th* 
water  used  may  be  materially  increased  thereby. 
"As  used  in  this  decree,  the  high-water  pe- 
riod shall  include  all  that  portion  of  the  irri- 
gating sesson  when  the  river  snd  its  tributa- 
ries discharge  sufficient  water  to  supply  all 
the  allotments  herein  decreed  on  the  basis  of 
five-eighths  of  an  inch  to  the  acr«,  and  the> 
low-water  period  ahall  consist  of  all  that  por- 
tion of  the  irrigating  season  when  the  discluurg* 
of  the  river  and  ita  tributaries  is  insufficient 
to  supply  the  last-named  amount  of  water." 

By  finding  8  the  duty  of  water  la  fixed  at 
fiye-dgbthB  of  an  Indi  per  acre,  with,  tlw 
proviso  that  this  duty  may  be  increased  to 
tbree-eightha  of  an  Inch  daring  the  low-water 
period.  By  paragrajth  9  It  is  found  that  the 
continuous  nse  of  flve^ighths  of  An  Inch  pec 
acre  during  the  high-water  period  wUl  raise 
the  duty  from  five-eighthe  to  three-^hths 
during  the  low-water  period,  and  the  court 
finds  that  tlire»«ightl»  is  the  duty  during 
the  Iow>-water  period,  provided  the  change  is 
made  only  as  the  river  falls,  and  the  water 
Is  insufficient,  as  we  suppose,  to  supply  the 
full  five-eighths  per  acre. 

The  court  further  finds,  in  No.  2S,  that  the 
duty  of  water  may  be  Increased  to  three- 
eighths  of  an  Inch  per  acre  by  a  system  of 
rotation;  that  a  portion  of  the  crops  In  the 
district  are  matured .  before  the  low-water 
season,  and  there  Is  less  loss  from  evapora- 
tion during  the  low-water  season  by  reasoQ 
of  shorter  days  and  cooler  nights. 

The  decree  thai  allots  the  use  of  the  water 
upon  the  basis  of  five-eighths  of  an  Inch  dur- 
ing the  high-water  period  and  three-eighths 
during  the  low,  directs  the  water  commission- 
er to  rotate  the  water  from  the  small  tributa- 
ry streams  only,  and  fixes  the  division  line  be- 
tween high  and  low  water  iterlods  as  being 
the  time  when  the  water  of  the  river  la  In- 
sufficient to  suppljr  all  the  users  therefrom 
with  the  full  five-eighths  per  acre. 

[3, 4]  There  are  four  reasons  given  in  the 
findings  upon  which  the  reduction  in  the  al- 
lowance of  water  ttom  five-eighths  to  three- 
eighths  is  based,  to  wit:  The  use  of  five- 
eighths  of  an  Indi  to  the  acre  during  the 
high-water  period  adds  so  much  water  to  the 
soli  that  thereafter  three^lghths  of  an  Inch  is 
sufficient  to  keep  the  supply  up;  the  use  of 
the  rotation  system ;  maturing  the  grain  aof. 
before  the  low-water  period;  and  the  shorter. 
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days  and  coolei"  nights  during  the  Iow-wat«r 
period.  It  l8  impossible  to  say  Just  bow 
much  weight  attached  to  each  one  of  these 
iwndltioDs  in  the  mind  of  the  court  in  reach- 
ing this  determination,  but  the  last  two  may 
probably  be  dismissed  as  negligible,  because 
in  the  case  of  the  maturing  of  the  grain  crops 
it  is  only  necessary  to  say  that  the  users  of 
water  may  change  the  character  of  crops 
grown  at  will  from  those  that  require  much 
water  to  those  that  require  little,  and  vice 
versa,  and  the  extent  of  a  user's  permanent 
right  may  not  be  limited  by  the  character  of 
•crops  raised  imless  the  soil  is  adapted  only 
to  one,  or  to  limited  kinds  of  crops. 

In  reference  to  the  shorter  days  and  cooler 
nights  resulting  In  less  ^vaporatlMi,  we  take 
It  this  condition  is  practically  a  negligible 
factor  in  the  court's  estimate  of  this  water 
duty.  It  would  be  impractical,  if  not  Impos- 
sible, to  tell  what  the  amount  of  such  evapo- 
ration Is,  and  other  conditions  may,  and  prob- 
ably do,  completely  oifset  it.  The  hotter  days 
and  dearer  weather  that  usually  prevail,  and 
the  less  precipitation  that  usually  occurs,  dur- 
ing the  months  of  July  and  August,  in  our 
climate,  and  the  increased  absorption  of  wa- 
ter from  growing  crops,  should  probably  be 
considered  in  this  connection.  The  effect  of 
a  condition  of  shorter  days  and  cooler  nights 
Is  too  trivial,  or  at  least  too  uncertain,  In 
the  face  of  other  preexisting  conditions,  to 
have  any  weight  in  the  determination  of  a 
case  of  this  kind. 

Another  reason  for  lowering  the  amount  of 
water  as  between  the  two  periods  is  that  by 
the  use  of  a  larger  amount  during  the  tlrst 
period  the  boU  absorbs  and  retains  a  'suffi- 
cient quantity,  so  that  a  smaHer  amount 
thereafter  will  keep  up  an  adequate  supply. 
This  conclusion  appears  to  have  been  reached 
by  the  trial  court  from  the  testimony  of  those 
Who  were  giving  their  testimony  as  a  matter 
of  fact  as  applied  to  a  portion  of  the  lands 
andw  investigation,  and  as  theory  to  others, 
and  with  no  evidence  that  the  theory  was 
true  as  applied  to  all  of  the  lands.  It  is  a 
welt-known  fact  to  those  familiar  with  con- 
ditions prevailing  in  this  state  that  this  the- 
ory is  true  of  some  lands  and  that  it  is  not 
true  as  to  others,  dependent  entirely  upon  the 
character  of  the  soil,  its  depth,  the  kind  of 
subsoil,  the  drainage,  and  perhaps  other  con- 
ditions. 

Uights  to  the  use  of  the  waters  of  the  state 
shoula  not  be  determined  upon  a  given  theory 
that  may  or  may  not  prevail  in  a  particular 
case,  unless  it  clearly  appears  from  the  evi- 
dence that  it  does  and  should  apply  to  the 
conditions  under  Investigation.  The  court  is 
here  dealing  with  property  Interests  so  vast, 
and  with  conditions  so  various,  as  to  require 
actual  demonstration  of  a  condition  of  this 
kind  before  Ixising  any  portion  of  its  decree 
upon  it  Our  attention  has  not  l>een  directed 
to  any  evidence  In  this  record  that  will  Justi- 
fy this  finding,  so  far  as  the  lands  under 


appellant's  system'  are  concerned.  WbeOier 
conditions  may  arise  in  other  cases  wbidi 
might  Justify  the  court  in  allotting  an  appro- 
priator  of  water  a  certain  amount  for  one 
portion  of  the  irrigation  season  and  a  differ- 
ent amount  for  another  part,  or  whether  the 
law  would  permit  such  a  decree,  la  not  passed 
upon  in  this  opinion,  but  is  left  open  for  fu- 
ture determination  If  occasion  arises.  Tbe 
court  merely  determines  that  the  evidence  In 
this  case  does  not  Justify  such  a  changing  of 
the  allotment. 

The  remaining  basis  for  this  variable  dtity 
of  water  is  the  rotation  system  of  distribu- 
tion, and  it  would  appear  that  this  is  the 
principal  reason  the  amount  of  water  was 
scaled  down  from  five-eighths  of  an  inch  to 
the  acre  in  high-water  season  to  three-eighths 
in  low.  The  court  here  has  been  presented 
with  somewhat  elatmrate  briefs  and  the  cita- 
tion of  very  respectable  authority  In  favor 
of  the  adoption  of  this  system  as  the  pre- 
yalling  rule  In  the  atate.  Learned  and  emi- 
nent counsel  have  argued  with  force  and 
much  logic  to  the  effect  that  the  title  to  wa- 
ters of  our  natural  streams  is  in  the  state; 
that  the  use  <tf  this  water  is  granted  to  its 
citizens  and  others  upon  conditions;  that 
amongst  the  conditions  are  these:  That  the 
water  must  be  put  to  some  beneficial  use; 
that  they  may  take  only  so  much  as  they  can 
use  economically,  to  the  end  that  tbe  water 
supply — ^totally  Inadequate  to  the  needs  of  the 
people  of  the  state — may  be  made  to  perform 
tbe  largest  possible  public  service;  that  the 
user  of  water  shall  not  waste  that  which 
everybody  needs,  and,  in  a  certain  sense,  Is  a 
part  owner  of;  and  that  he  shall  not  take 
that  which  cannot  benefit  him,  when  it  might 
benefit  his  neighbor. 

[S]  They  say,  also,  that  experience  has 
demonstrated,  and  the  court  finds  as  a  fact 
in  this  case,  that  by  rotating  the  water,  es- 
pecially when  it  has  been  decreed  In  small 
amounts,  it  may  be  made  to  subserve  the 
wants  of-  more  people  and  irrigate  a  larger 
acreage  of  land.  Therefore  Uiey  reason  that 
it  Is  the  duty  of  the  court.  In  the  interest  of 
economy  In  the  use  of  water,  to  declare  the 
rule  in  this  state  compelling  the  use  of  water 
by  rotation. 

There  is  no  use  in  denying  the  force  of  tbla 
reasoning,  and  were  it  a  statement  of  all  of 
the  facts,  rules,  and  logic  that  we  apprehend 
are  applicable  to  the  case,  there  would  be  no 
other  conclusion  to  be  reached  in  the  matter; 
but  we  are  not  convinced  that  tbe  time  has 
yet  arrived  for  the  adoption  of  this  rule  In 
Idaho.  There  are  other  rules  of  law  and 
other  conditlcms  to  be  considered,  and  a  state- 
ment of  some  of  them  will  be  attempted. 

[6]  The  Constitution  has  delegated  to  the 
Legislature  control  of  the  waters  of  the  state, 
with  the  power  to  regulate  by  law  Its  distri- 
bution. Prior  to  the  Constitution,  and  prob- 
ably since,  in  the  absence  of  express  legisla- 
tive regulation,  tbe  courts  have  been  under 
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the  necenity  of  dedaring  law«  or  regulations 
relating  to  water  and  its  use  as  founded  in. 
the  practice,  custom,  or  Implied  understand- 
ing of  the  people  using  the  water.  These,  of 
course,  have  been  accepted  by  the  people  as 
the  law,  and  they  hare  proceeded  to  acquire 
property  based  upon  these  laws,  and  secured, 
as  they  supposed,  by  a  reliance  upon  them. 
Among  th^e  rules  was  the  oae  that,  when 
the  user  of  water  bad  procured  to  himself  the 
right  to  divert  a  certain  quantity,  he  was 
thereafter  entiUed  to  a  continuous  flow  of 
that  amount,  and  practically  every  decree 
quieting  titie  to  water  that  has  been  written 
in  this  state  for  60  years,  or  more,  has  been 
based  upon  this  rule  of  continuous  flow.  It 
has  been  the  law  since  the  creation  of  the 
territory,  and  property  Interests  of  tremen- 
dous value,  and  affecting^  thousands  of  In- 
divldnals,  have  had  their  *lnception  and  de- 
velopment under  it.  Numerous  statutes  have 
also  been  passed  by  the  Legislature  affecting 
the  water  law  of  the  state.  In  the  light  of  this 
rule  of  distribution  and  without  any  manifest 
Intention  or  purpose  to  change  It 

May  the  courts  thus  change  this  long  and 
well  established  rule  of  property  right,  and 
set  np  In  Its  place  a  new  and  different  rule? 
We  think  not,  for  there  are  lacking  all  those 
dement^  justifying    a    declaration    of   law 


ute  to  larger  and  better  crops,  and  to  the 
retention  of  soil  fertility. 

[7, 1]  But  when  and  In  what  cases  the  rules 
for  the  distribution  of  water  should  be  chang- 
ed must  be  left  entirely  to  future  Investiga- 
tion and  determination,  and  this  opinion 
should  not  be  understood  as  laying  down 
rules  for  any  prospective  modification  of  the 
law.  The  lower  court,  through  the  reports 
of  the  referee,  found  the  duty  of  water  to  be 
flve-elghths  of  an  Inch  per  acre,  continuous 
flow,  and  under  the  decisions  its  conclusions 
upon  this  question  are  binding  upon  this 
court.  If  there  Is  evidence  in  the  record  to 
support  It,  even  though  the  evidence  be  not 
harmonious.  The  evidence  supports  the  flnd- 
Ing,  and  we  should  not  change  It,  and  the  rule 
that  be  who  Is  prior  in  time  Is  prior  In  right 
must  be  adhered  to. 

The  Judgment  of  the  district  court  must 
be  reversed,  so  far  as  the  duty  of  water  is  In 
question;  but  It  Is  not  the  purpose  of  the 
court  to  order  a  new  trial.  If  In  the  opinion 
of  the  trial  court  a  new  Judgment  may  be 
formulated  In  harmony  with  this  opinion  nit- 
on the  evidence  now  before  It. 

But  there  is  one  other  question  that  should 
be  adverted  to  as  Involved  tn  specifications  4 
and  9:  Appellant  complains  of  the  allotment 
of  water  made  to  It   It  Is  found  by  the  court 


which  existed  at  the  time  of  the  adoption  of  |  that  there  are  8,000  acres  of  land  under  the 


the  original  rule.  This  conclusion  Is  more 
easily  arrived  at  when  we  consider  the  effects 
of  such  a  sweeping  change.  By  far  the  lar- 
ger portion  of  the  water  rights  existing  in  the 
state  have  passed  to  decree  based  upon  the 
rule  of  continuous  flow.  These  decreed  rights 
would  at  once  become  unsettled  and  disturb- 
ed, and  new  and  expensive  litigation  en- 
couraged. 

We  think  the  case  to  be  one  particularly 
suited  to  the  application  of  the  rule  of  stare 
decisis,  and  It  Is  held  that  It  does  apply.  But 
it  may  be  added.  In  passing,  that  It  is  far 
from  the  purpose  or  Intention  of  the  court  to 
dose  the  door  against  the  adoption  of  the 
rotation  system  In  the  state.  Undoubtedly 
the  courts  would  enforce  contracts  between 
parties  Involving  the  use  of  the  rotation  sys- 
tem, as  has  already  been  done  by  this  court 
In  the  case  of  State  v.  Twin  Falls,  eta,  Co., 
21  Idaho,  410,  121  Pac.  1038,  I*  E.  A.  1916ir, 
236,  and  perhaps  when  property  rights  have 
grown  up,  or  common  practice  and  usage  have 
made  it  a  settled  and  fixed  practice  In  a 
particular  community.  It  might  be  the  duty 
of  the  courts  to  enforce  It.  Experience  seems 
to  Indicate  that  the  use  of  the  rotation  sys- 
tem not  only  tends  to  conserve  the  already 
Inadequate  water  supply,  but  also  to  contrlb- 


Welser  Irrigation  canal  capable  of  Irrigation, 
and  that  7,200  acres  are  In  cultivation.  The 
evidence  shows  without  dispute  that  water 
under  this  syston  has  been  furnished  at  the 
rate  of  1  Inch  per  acre,  and  that  its  canal 
would  carry  at  least  8,000  inches  of  water. 
It  has  thus  diverted  and  been  placing  to  a 
beneficial  use  a  quantity  of  water  sufficient 
to  reclaim  the  balance  of  Its  Irrigable  land, 
in  addition  to  Irrigating  that  already  re- 
claimed under  the  duty  of  flve«lghths  of  an 
inch  per  acre  as  found  by  the  court;  and  the 
district  should  be  permitted  to  change  the 
place  of  use  of  water  heretofore  used  by  It  in 
sufficient  quantity  to  reclaim  the  balance  of 
Its  Irrigable  lands,  provided  the  bhange  is 
made  within  a  reasonable  time  to  be  fixed  by 
the  court. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  district  court  tor  further 
proceedings  In  harmony  with  this  opinion. 
Bach  party  hereto  shall  bear  Its  own  costs  on 
appeal,  except  that  the  cost  of  the  transcript 
shall  be  chargeable  to  the  several  litigants  in 
proportion  to  the  quantity  of  water  finally 
decreed  to  each,  to  be  ascertained  and  as- 
sessed by  the  trial  court 

MOBOAN,  O.  J.,  and  BUDGB,  J.,  concur. 
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ERtCKSON  at  ai.  v.  EDWARD  RUTLEDGE 
TIMBER  00.     (No.  3394.) 

(Sapreme  Ck>urt  of  Idaho.  .  June  30,  1920.) 

1.  Evidanee  <8=> 1 26 (4)— Declarations  of  In- 
]«red  employ^,  made  two  hour*  after  aeo|. 
dent,  held  not  re*  gesta. 

In  an  action  to  recorer  damagei  for  the 
death  of  one  employed  in  a  lumber  mill,  state- 
ments made  by  the  deceased  to  his  danghter  at 
the  hospital,  some  two  hoars  after  the  acci- 
dent occurred,  and  in  response  to  a  question 
as  to  the  cause  of  the  accident,  under  circum- 
stances 'which  show  that  his  statement  was 
not  so  spontaneous  as  to  be  elicited  by  the 
occasion  of  the  accident,  are  not  properly  part 
of  the  res  gestae. 

2.  Evldenoe  (^^125,  126(2)— Test  of  admissi- 
bility of  declarations  as  res  gestae  stated; 
dedaratloB  of  employ^  Injured  held  Inadmis- 
sible. 

The  controlling  test  is  not  whether  the 
statement  made  is  probably  true,  but  whether 
it  was  made  at  a  time  when  the  declarant  was 
in  such  a  calm,  reflective,  and  deliberate  state 
of  mind  as  to  enable  him  to  fabricate  a  state- 
ment, if  he  chose,  thereby  constituting  the  state- 
ment a  narrative  of  a  past  transaction.  Where 
the  circumstances,  as  in  this  case,  show  that 
the  statement  was  made  while  the  declarant 
was  in  such  a  state  of  mind,  it  is  immaterial 
whether  what  he  said  is  true  or  false.  In  ei- 
ther event  it  is  hearsay,  and  is  not  admissible 
as  a  part  of  the  res  gestte,  and  the  error  in 
admitting  it  Is  regarded  as  prejndidal. 

3.  New  trial  ®=335— Admission  of  hearsay  evi- 
dence warrants  new  trial. 

Beld,  that  the  lower  court  committed  no 
error  in  granting  a  motion  for  a  new  trial  upon 
the  ground  that  certain  evidence;  which  had 
been  admitted  as  part  of  the  res  gestte,  was 
not  properly  so  admitted,  but  was  hearsay. 

Appeal  from  District  Cioort,  Kootenai 
Cyounty;  John  M.  Flynn,  Judge. 

Action  by  Hattle  Erickson  and  another 
against  the  Edward  Rutledge  Timber  Oom- 
pany  to  recover  for  wrongful  death.  Judg- 
ment for  plaintiffs,  new  trial  granted,  and 
they  appeal.    Affirmed. 

Lynn  W.  (3nlp,  of  Gceur  d'Alene,  for  appd- 
lants. 

Ralph  S.  Ndson,  of  Ckeur  d'Alene,  for  re^ 
spondent. 

BUDGE,  J.  This  is  an  appeal  from  an 
order  granting  a  motion  for  a  new  triaL  The 
motion  was  granted  upon  the  theory  that 
certain  evidence,  which  had  been  admitted  as 
a  part  of  the  res  gestee,  was  not  t>roper]^  so 
admitted,  and  was  not  a  part  of  the  res 
gestse,  but  was  hearsay. 

Under  the  view  we  have  taken,  the  cor- 
rectness of  this  ruling  is  the  only  question  we 
need  to  determine.  The  action  la  to  recover 
damages  for  the  death  of  the  father  of  ap- 


pellant Hattlfr  BriekKm  and  hwiband  of  ap- 
pellant Ounhlld  Knnteson,  alleged  to  Iiav« 
been  caused  by  the  negligence  of  resptmdesit 
The  Injury  to  deceased  occurred  between  7 
and  8  o'clock  on  the  morning  of  the  2dth.  of 
August,  1916,  In  the  mill  -yards  of  respondent, 
while  on  a  conveyor  cariTing  cars  of  Inmbn 
from  the  mill  to  certain  stations  in  the  yard. 
The  statements  of  deceased  In  question  were 
made  to  the  daugjiter  at  the  hospital  during 
a  conversation  between  her  and  deceased, 
some  time  between  9:30  and  11  o'clock  the 
same  morning.  The  testimony  npom  which 
the  trial  court's  ruling  Is  based  Is  aa  follows: 

"Q.  Now,  when  yon  first  got  to  your  father's 
side,  and  he  was  on  the  operating  table  you 
are  speaking  of,  was  he  conscious?    A.  Tes. 

"Q.  Did  he  say  anything  to  yon? 

"Mr.  Nelson:  We  object  to  this  as  incompe- 
tent, irrelevant,  and  immaterial,  not  within  the 
issues  and  pleadings  in  this  case. 

"The  C!ourt:   I  will  overrule  the  objection. 

"A.  Xes;   he  said  quite  a  few  things  to  me. 

"Mr.  Gulp:  Q.  What  was  the  first  thing  he 
said  to  you?  Don't  give  any  long  detailed  de- 
scription of  what  he  said,  but  any  remarks 
abont  what  caused  the  accident,  or  as  to  his 
condition. 

"Mr.  Nelson:  Now,  if  your  honor  please,  w« 
object  to  that  aa  Incompetent,  irrelevant,  and 
immaterial,  not  within  the  issues  in  this  case, 
not  binding  upon  this  defendant,  hearsay. 

"The  Court:    I  will  overrule  the  objection. 

"A.  Well,  the  first  thing  he  said  when  I  came 
in —  I  put  my  arms  around  him,  and  he  says, 
'Ifs  going  to  kill  me,  Oiriie,  but  take  it  easy.' 

"The  (Tonrt:  That  is  not  material. 

"Mr.  Gulp:  No;  that  is  not  material;  that 
part  of  it  la  not  material. 

"Q.  Cro  on;  state  what  he  said  about  the  in- 
jury, .if  you  can,  please. 

"Mr,  Nelson:  I  object  to  it  as  incompetent, 
irrelevant,  and  immaterial,  hearsay,  not  End- 
ing upon  this  defendant,  not  within  the  is- 
sues. 

"Mr.  Gulp:  Q.  Did  he  make  any  statement  to 
you  about  how  the  injury  happened? 

"The  Court:  I  will  overrule  the  objection. 

"A.  I  lifted  op  the  sheet  and  looked  at  his 
leg,  to  see  what  condition  it  was  in,  and  I  went 
Inck  to  him,  and  I  asked  him  how  it  happened; 
but  I  wUl  have  to  say  in  Norwegian,  if  you  want 
me  to  say  exactly  the  words. 

"Mr,  Gulp:  Q.  State  what  he  said,  state  it 
in  English,  the  same  words;  that  is,  the  same 
things  that  he  said  in  Norwegian,  state  In  Eng- 
lish, if  you  can.  A.  Yes;  but  I  was  speaking  in 
Norwegian  to  him. 

"Q.  That  don't  matter;  Just  state  what  it 
was  in  English. 

"Mr.  Nelson:   We  make  the  same  ohjaction. 

"The  Ck>urt:   Same  ruling. 

"A.  I  asked  him  how  in  the  world  It  hap- 
pened, and  he  said  he  was  fixing  the  block  un- 
derneath the  wheel  of  the  car,  and  lost  his 
balance,  and  his  foot  slipped  in  by  the  wheel 
of  the  trailer. 

"Mr.  Onlp:  Q.  By  the  whed  of  the  trailerT 
A.  Tes. 

"Mr.  Nelson:  We  move  to  strike  out  the  an- 
swer as  hearsay,  not  within  the  issues  of  this 
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caae,  not  binding  on  tiM  defendant,  incompetent, 
irreleTant,  and  immaterial. 
"The  Coart:   I  'will  deny  the  motton." 

There  is  probably  no  principle  In  law  which 
has  occasioned  more  Judicial  perplexity  than 
the  rule  which  admits  in  evidence,  aa  an  ex- 
ception to  the  hearsay  rule,  atatementa,  dec- 
larations, or  exclamations  on  the  theory  that 
they  coDStltute  a  part  of  the  res  gests.  See, 
Kenerally,  Walters  t.  Spokane  International 
Ry.  Co.,  68  Wash.  29S,  108  Pac.  583,  42  U  B. 
A.  (N.  S.)  917;  Bernard  t.  Grand  Bapids 
Paper  Box  Co.,  170  Midi.  238,  186  K.  W.  374, 
42  U  R.  A.  Q^.  S.)  930,  and  exbaostlTe  note 
to  the  two  cases.  The  underlying  pilndplea 
are  well  understood,  and  as  to  them  the  atk 
thorltles  are  generally  harmonious.  But  the 
application  of  these  imderlying  principles  to 
the  given  facts  of  a  particular  case  has  oc- 
casioned great  difficulty,  and  is  left  pretty 
largely  to  the  sound  discretion  of  the  trial 
court.  Coffin  v.  Bradbury,  8  Idaho  (Hash.) 
770,  35  Pac.  716,  95  Am.  St.  Bq>.  87;  8  Wig- 
more  on  Evidence,  {  1760,  p.  2257;  State  T. 
McDanlel,  68  S.  C.  304,  47  S.  K  384,  102  Am. 
St.  Rep.  661 ;  Bernard  v.  Grand  Rapids  Pap»' 
Box  Oa,  supra.  This  does  not  Imply  that  the 
view  of  the  trial  court  is  necessarily  final, 
but  merely  that  In  reviewing  a  ruling  of  the 
trial  court  as  to  whether  or  not  certain  evi- 
dence is  part  of  the  res  gestn  the  appellate 
court  will  examine  the  facts  and  circumstanc- 
es In  the  light  of  the  underlying  principles, 
and  wUl  hesitate  to  reverse  the  ruling  of  Uie 
trial  court,  except  where  it  is  reasonably  ap- 
parent that  there  has  been  either  a  mlscoi>- 
ception  of  the  principles  involved  or  a  clear 
abuse  of  such  discretion.  In  the  McDaniel 
Case,  supra,  the  court  said: 

"Questians  of  this  kind  must  be  very  largely 
left  to  the  sound  jndlcial  discretion  of  the  trial 
judge,  who  is  compelled  to  view  all  the  circum- 
stances in  reselling  his  conclusion,  and  this 
court  will  not  reverse  his  ruling^  unless  it 
clearly  appears  from  undisputed  circumstances 
in  evidence  that  the  testimony  ought  to  have 
been  admitted  vr  rejected,  as  the  case  may  be." 

These  general  principles  have  been  broadly 
stated  as  follows: 

"Time  is  not  necessarily  a  controlling  ele- 
ment or  prindpls  in  the  matter  of  res  geata. 
The  general  rule  is  that  a  declaration  sought 
to  be  proved  must  hare  been  contemporaneous 
with  the  event  established  as  the  principal  act; 
but,  is  order  to  constitute  dedarationa  a  part 
of  tlia  res  geat«,  it  is  not  necessary  that  they 
shall  have  l>een  precisely  coincident  in  point  of 
time  with  the  principal  fact  If  they  sprang  out 
of  the  principal  fact,  tend  to  explain  it,  were 
volantary  and  spontaneous,  and  made  at  a 
time  so  near  it  as  to  preduds  the  idea  of  de- 
liberate design,  they  may  be  regarded  aa  con- 
temporaneous, and  are  admissible  in  evidence. 
Declarations  made  immediately  preceding  a  par- 
ticnlar  litigated  act,  which  tend  to  illustrate 
and  give  character  to  tlte  act  in  question,  are 
admissible,  as  part  of  the  res  gests.  A  dedara- 
tion,  however^  which  is  marsly  a  narrative  of  a 


past  occarrenee,  thoogh  made  ever  so  soon 
after  the  occurrence,  is  not  part  of  tiie  res 
gcstn,  and  cannot  be  received  in  evidence. 
While  'the  statements  may  be  aeparated  from 
the  act  by  a  lapse  of  time  more  or  less  apprecia- 
ble, yet  they  must  stand  in  inmiediate  causal 
relation  to  the  act— a  relation  not  broken  by 
the  interposition  of  voluntary  individual  wari- 
ness seeking  to  manufacture  evidence  for  it- 
self. Declarations  which  are  the  result  of  an 
afterthought  on  the  part  of  the  dedarant,  made 
concerning  a  past  event,  are  only  hearsay,  and 
not  competent  evidence  to  prove  the  facts  of 
such  event.  When  there  are  connecting  circum- 
stances, statements  may,  even  when  made  some 
time  afterward,  form  a  part  of  the  whole  res 
gesta,  or  If  a  subsequent  dedaration  aad  the 
idain  fact  at  isane,  taken  together,  form  a  con- 
tinuous transaction,  the  dedaration  is  admis- 
sible; but  a  mere  subsequent  dedaration  is 
not,  of  itself,  a  snffldent  connecting  drcum- 
stanee  to  make  it  admissible.  No  fixed  time  or 
diatance  from  the  main  occurrence  can  be  es- 
tablished as  a  rule  to  determine  what  shall  be 
part  of  the  res  gestae.  Each  caae  must  neces- 
sarily depend  on  its  own  drcumstancea."  lO  B. 
0.  U  978,  i  161. 

nie  circumstances  most  Important  to  con- 
sider In  any  case  are  t^ose  which  tend  to 
show  the  state  of  mind  of  the  declarant  at  the 
time  his  statements  were  made  As  already 
noted,  time,  although  not  controlling,  is  an 
Important  element  entering  Into  a  determina- 
tion of  the  fact.  Other  elements  equally  im- 
portant are:  (a)  Space;  that  Is,  whether  the 
statement  was  made  in  the  Immediate  pres- 
ence of  the  main  fact  or  transaction  In  ques- 
tion, or  made  after  the  dedarant  was  re- 
moved from  the  immediate  scene  of  the  main 
fact,  and  presumably  to  some  extent  or  In 
some  measure,  at  least,  from  its  attendant  in- 
fluence, (b)  Whether  or  not  the  statement 
was  elicited  In  resiwnse  to  a  question,  al- 
though neither  of  the  foregoing  elnnents  are 
controlling,  (c)  Any  fact  or  drcomstanoe 
Immediately  related,  Including  the  nature  of 
the  statement  Itself,  tending  to  show  the  ap- 
parent state  of  mind  existing  In  the  declarant 
at  the  time  of  making  the  statement  In  or- 
der to  constitute  such  a  statement  a  part  of 
the  res  geste,  it  must,  in  the  light  of  all  tba 
foregoing  drcumstancea,  appear  to  l>e  so 
Bp<Hitaneous  as  to  leave  no  su^don  that  the 
dedarant  was  in  a  ddlberate  or  reflective 
■tats  olf  mind. 

Elxamlning  the  evidence  above  quoted  In 
Om  light  of  what  has  been  said,  we  are  of  the 
opinion  that,  although  the  statement  in  qu^ 
tion  was  made  at  a  place  some  distance  re- 
moved from  the  place  of  the  injury  and  its 
attendant  Influence,  and  at  a  time  probably 
more  than  two  hours  thereafter,  these  el^ 
ments  could  not  be  regarded  as  controlling, 
when  we  stop  to  consider  tlie  severity  of  the 
injury  sustained  by  the  deceased  and  the  fact 
that  up  to  that  time  practically  nothing  had 
been  done  either  to  dress  the  wound  or  re- 
lieve his  suffering,  and  the  further  fact  that 
he  died  later  the  same  day,,  within  a  few 
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hours  thereafter.    Dallas  Hotel  Co.  y.  Fox 
(Tex.  Civ.  Ak).)  196  S.  W.  647. 

[1]  However,  the  lack  of  coincidence  as  to 
time  and  space  Is  Important  to  consider  (In- 
surance Co.  T.  Sheppard,  85  Ga.  751,  12  S.  E. 
18;  White  v.  CJlty  of  Marquette,  140  Mich. 
310,  103  N.  W.  698;  National  Masonic  Aca 
Ass'n  T.  Shryock,  73  Fed,  774,  20  C.  C.  A.  3; 
Spiegel's  House  Furnishing  Co.  t.  Industrlol 
Commission,  288  IIL  422,  123  N.  E.  606;  Sul> 
Uvan  V.  Oregon  R.  &  N.  Co.,  12  Or.  892,  7 
Pac.  508,  53  Am.  Rep.  364),  In  connection  With 
the  fact  that  the  statement  clearly  was  made 
during  a  conversation  which,  so  far  as  the 
record  discloses,  may  have  extended  over  a 
period  of  an  hour  and  a  half.  It  was  made 
in  reply  to  a  question  put  to  him  by  his 
daughter,  and  after  he  had  made  a  statement 
to  her  which,  to  our  mind,  clearly  indicates 
that,  notwithstanding  the  shock  which  he  had 
received  and  the  pain  which  he  mnst  still 
have  been  sufTering,  he  had  sufficiently  re- 
gained his  poise  that  he  was  thinking,  not  so 
much  of  his  own  misfortune  and  its  probable 
consequences  to  himself,  as  he  was  of  the 
effect  which  a  realization  of  the  extent  of  his 
Injury  was  going  to  have  np^n  his  daughter. 
His  statement,  "It  Is  going  to  kill  me,  Girlie, 
but  take  it  easy,"  leads  logically  to  this  coa- 
duslon.  After  he  had  thus  sought  to  bolster 
np  her  apparently  falling  courage  she  asked 
him  "how  in  the  world  It  happened."  Where- 
upon be  proceeded  to  relate  to  her  his  recol- 
lection of  the  occurrence.  These  circumstanc- 
es show  that  his  statement  was  not  so  spon> 
taneous  as  to  be  superinduced  by  the  occa 
slon.  While  it  may  well  be  that  there  is 
nothing  in  this  evidence  to  indicate  that  the 
statement  partakes  of  the  nature  of  deliberate 
design,  as  that  phrase  is  used  by  the  courts, 
that  ts  not  essential. 

[2,  3]  The  controlling  test  Is,  not  whether 
the  statement  made  is  probably  true,  but 
whether  it  was  made  at  a  time  when  the  dec- 
larant was  in  such  a  calm,  reflective,  and  delib- 
erate state  of  mind  as  to  enable  him  to  fabri- 
cate a  statement,  if  he  chose,  thereby  consti- 
tuting the  statement  a  narrative  of  a  past 
transaction.  Where  the  circumstances,  as  in 
this  case,  show  that  the  statement  was  made 
while  the  declarant  was  In  such  a  state  of 
m!n9,  it  is  immaterial  whether  what  he  said 
is  true  or  false.  In  either  event  it  is  hearsay 
and  is  not  admissible  as  a  part  of  the  fes 
gestse,  and  the  error  in  admitting  it  la  re- 
garded as  prejudicial.  As  was  said  by  the 
Court  of  Appeals  of  New  York: 

"Whatever  we  may  gonsider  to  have  been 
the  aufficiency  of  the  other  evidence,  we  could, 
and  should,  not  assume  that  a  declaration,  made 
ander  such  circumstances,  may  not  have  bad 
its  effect  upon  the  jurors'  minds."  Greener  v. 
General  Electric  Co.,  209  N.  Y.  135,  137,  102 
N.  E.  527,  528  (46  L.  R.  A.  [N.  S.]  975); 
National  Masonic  Ace.  Ass'n  v.  Shryock,  73 
Fed.  774,  20  C.  C.  A.  8. 


The  order  appealed  from  Is  alBrmed.  Costs 
are  awarded  to  respondent 

RICE,  J.,  concurs. 

MORGAN,  0.  J.  (concurring.  While  I  am 
not  in  accord  with  all  that  has  been  said  in 
the  foregoing  opinion  with  reference  to  the 
admissibility  of  statements,  otherwise  Inad- 
missible, on  the  ground  that  they  are  part 
of  the  res  gestae,  the  testimony  of  the  witness 
Hattie  Erickson,  wherein  is  recited  declara- 
tions made  to  her  by  her  father  as  to  the 
cause  of  the  injury  which  resulted  In  his 
death,  is  clearly  hearsay,  and  I  concur  in  the 
conclusion  reached. 


(M  Utah,  (61) 
STATE  V.  MARTINEZ.    (No.  3445.) 

(Supreme  Court  of  Utah.    Jane  19,  1920.) 

1.  Homicide  <8=»254— Eviienoe  held  Insuffioient 
to  sustmlB  oonvlotloa  for  secoad  dograo  oiur- 
der. 

In  a  prosecution  for  murder  committed  whilo 
deceased  was  attempting  to  arrest  defendant's 
son-in-law,  where  defense  was  that  son-in-law, 
and  not  the  defendant,  fired  the  shot  that  killed 
deceased,  evidence  held  inBufiScient  to  sustain 
conviction  of  murder  in  the  second  degree. 

2.  Criminal  law  «=>723(2)— Proseoatlno  attor- 
ney's argument  as  to  defendant  oommlttiag 
grays  crime  held  not  Improper. 

In  homicide  prosecution,  prosecuting  attor- 
ney's argument  to  jury  that  defendant  has 
"committed  one  of  the  gravest  crimes  ever 
committed  in  the  state"  held  not  improper; 
counsel  having  the  right  to  state  his  conclusions 
from  the  evidence,  though  conclusions  are 
wrong.  ' 

3.  Criminal  law  «=>III9(4)— Exoeptlon  eon- 
plaining  of  remarks  to  Jury  not  rovlewabia 
without  record  showing  remariis  made. 

Exception  complaining  of  remarks  of  coun- 
sel in  argument  to  jury  will  not  be  considered 
where  the  record  as  to  such  assignment  does        j 
not  show  what  remarks  were  made. 

4.  Criminal  law  «s»3l7— Failnrs  to  testify  doaa 
not  oreate  presumption  of  guilt.  j 

Under  Comp.  Laws  1917,  {  9279,  accused  is 
not  presumed  to  admit  his  guilt  because  of  fail- 
ure to  testify.  j 

5.  Criminal  law  «=»7 19(1)— Prosecuting  attor- 
noy's  stateneat  that  dofandant  admitted  fir- 
ing shot  held  roverslble  error. 

In  prosecution  of  Mexican  for  murder  of 
American,  where  the  evidence  was  very  close 
and  very  complicated,  prosecuting  attorney's 
statement  in  argument  to  jury  that  defendant 
admitted  that  he  fired  the  shot  that  killed  the 
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deceased,  and' bis  reiteration  thereof  on  ot>jec- 
tton  by  defendant's  counsel,  where  in  fact  de- 
fendant had  not  admitted  firing  shot,  Aeld  re- 
Tcrsible  error. 

Aiqieal  trma  District  Court,  Sanpete  Gonn- 
tj;  Geo.  Cairlatensen,  Judge. 

Ignado  MartlnsE  was  convicted  of  murder 
in  the  second  degree,  and  he  appeals.  He- 
Tersed  and  remanded,  with  dlrecti<ms. 

King,  Braffet  &  R.  O.  Scbalder,  of  Salt 
Lake  City,'  for  appellant 

Dan.  B.  Shields,  Atty.  Oen.,  and  O.  a  Dal- 
bj.  Ant.  Atty.  Oen.,  for  the  State. 


THt'HMAN,  J.  The  defendant,  Ignacio 
Martinez,  hereafter  called  defendant,  was  con- 
victed of  the  crime  of  murder  in  the  second 
degree  in  the  district  court  of  Sanpete  county, 
and  sentenced  to  a  term  of  15  years  in  the 
state  prism.  From  the  judgment  so  entered 
defendant  appeals.  The  errors  assigned,  as 
far  as  material,  will  be  considered  in  the 
course  of  this  opinion.  The  victim  of  the 
bomidde  was  one  Rudolph  Melentbln,  a  for- 
est ranger  stationed  at  a  point  about  ten 
miles  east  of  the  town  of  Lasal,  in  San  Juan 
county.  The  alleged  crime  was  committed 
Id  tbe  county  last  named,  and  -by  stipulation 
the  case  was  transferred  to  Sanpete  county 
for  trial.  Previous  to  the  trial  of  defendant 
one  Ramon  Archuletta  had  pleaded  guilty 
to  tbe  same  offense  and  was  sentenbed  to  Im- 
prisonment for  life. 

The  principal  question  presented  for  our 
ctmaideration  and  upon  wlildi  defendant  re- 
lies with  apparent  confidence  for  a  reversal 
of  the  Judgment  is  the  sufficiency  of  the  evi- 
dence to  sustain  the  conviction.  The  testimo- 
ny is  voluminous.  About  20  witnesses  were 
examined  and  cross-examined  at  great  length. 
It  is  necessary  for  this  coart  to  carefully  ex- 
amine all  the  evidence  in  order  to  arrive  at 
a  satisfactory  conclusion. 

The  defendant  and  Archuletta  are  both 
Uexicans,  the  latter  being  the  son-in-law  of 
the  former.  It  is  conceded,  however,  that 
they  never  met  or  became  acquainted  with 
each  other  nntn  about  July  15,  1018.  The 
homicide  occurred  on  August  23  of  the  same 
year.  As  to  whether  or  not  the  defendant 
was  aware  of  the  relationship  of  Archuletta 
at  the  time  of  the  homicide  the  evidence  Is 
in  conflict.  It  depends  more  or  less  npcm 
circumstances.  The  defendant  himself  was 
not  sworn  as  a  witness.  Archuletta  testified 
that  the  defendant  did  not  know  of  their 
relationship  to  each  other  until  after  they 
were  arrested  and  brought  to  Salt  Lake  City. 
From  drcnmstances,  however,  It  might  be  in- 
ferred that  the  defendant  was  Informed  of 
tbe  relationship  between  him  and  Archuletta 
when  they  first  met  about  July  IS,  1818. 


Defendant  was' engaged  in  caring  for  sheep 
for  a  company  in  San  Juan  county,  Bnd  was 
working  under  a  man  by  the  nama  of  Robin- 
son who  had  general  charge  of  the  sheep. 
Defendant  appeared  to  be  next  to  Robinson 
In  point  of  authority  concerning  tbe  sheep. 
The  testimony  shows  that  the  defendant  was 
a  married  man  and  had  a  family  in  New  Mex- 
ico from  whom  he  had  been  separated  for 
about  eight  years.  Correspondence,  however, 
had  been  kept  up  between  him  and  his  family. 
He  knew  that  one  of  his  daughters  had  mar- 
ried during  his  absence  end  that  her  husband 
had  joinod  the  United  States  army  but  he 
bad  no  personal  acquaintance  with  him.  This 
was  the  situation  in  the  month  of  February, 
1918. 

One  of  the  state's  witnesses,  a  Mexican 
woman  by  the  name  of  Rachel  Alire,  who  re- 
sided at  Lasal,  was  acquainted  with  the  de- 
fendant, who  also  resided  at  the  same  place. 
Defendant  frequently  took  his  meals  at  her 
house,  and  there  is  a  veiled  suggestion,  at 
least,  in  the  brief  of  the  Attorney  General 
that  the  intimacy  between  the  defendant  and 
Mrs.  Alire  was  more  than  ordinary  and  per- 
haps transcended  the  bounds  of  propriety. 
On  the  other  hand,  the  defendant's  counsel 
contend  that  Mrs.  Alire  was  not  a  friend  of 
defendant,  as  Indicated  by  the  circumstances 
and  by  a  contest  instituted  by  her  after  de- 
fendant was  sent  to  prison  concerning  a 
piece  of  land  in  which  defendant  claimed  to 
have  an  Interest.  The  charges  and  counter- 
charges made  by  counsel  for  the  respective 
parties  concerning  this  relationship  is  of  no 
special  significance,  as  we  view  the  case.  It 
is  sufficient  to  say  that  the  defendant  and 
Mrs.  Alire  appeared  to  be  on  neighborly  terms 
at  the  time  of  the  Incident  we  are  about  to 
relate,  and  bad  been  so  for  some  tiine  pre- 
viou&  She  bad  written  letters  for  him  at  his 
dictation  and  request  and  had  read  to  him 
letters  received  from  others:  Mrs.  AUre  tes- 
tified that  In  February,  1918,  the  def«mdant 
received  a  letter  postmarked  Ignacio,  Colo., 
and  requested  her  to  read  it  The  letter  was 
not  produced  at  tbe  trial,  but  the  substance 
of  Its  contents,  according  to  her  recollection, 
Is  as  follows: 

"My  Much  Beloved  father:  Ton  possibly 
know  that  I  am  fleeing  or  escaping.  I  am  a 
deserter  from  tbe  army.  I  am  in  this  place— at 
this  place  of  Ignacio.  I  would  like  to  know 
if  I  could  stay  with  you  there,  if  you  will  give 
me  work— to  me  and  my  companion.  I  would 
like  to  know  if  you  would  help  me  with  some 
money,  that  I  might  go  where  you  are  and  stay 
there  if  possible.  Xou  will  direct  my  mail  in 
the  name  of  Ignacio  Alguin.  I  am  your  son-in- 
law,  Ramon  Archuletta.  I  am  married  to  your 
daughter.  Don't  forget  to  direct  my  mail  Igna- 
cio Algnin  at  Ignacio,  Colorado."  Signed  by 
Ignacio  Alguin. 
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To  this  letter  tbe  defendant  dictated  the 
following  reply,  which  was  addressed  and 
mailed  as  directed  In  tbe  letter  aboye  qaoted: 

"To  Ramon,  my  Beloved  Son;  I  am  sorry 
that  yon  are  as  yon  are.  I  am  ready  to  help 
yon  if  yon  will  not  brin^  something  against  me. 
I  can  help  you  that  yon  might  come  here,  but 
it  would  be  better  for  yon  if  you  would  go  back 
again  to  the  army,  or  if  yon  will  come  here  I 
wUl  see  how  I  can  relieve  you  or  hide  yon.  I 
will  send  yon  money  to  help  you  and  tell  me 
who  is  your  companion.    I  have  work  for  yon." 

Nothing  further  is  heard  from  any  one  con- 
nected with  the  case  for  a  period  of  about 
five  months.  On  or  about  July  16  the  person 
now  known  as  Archuletta  called  at  the  home 
of  Mrs.  Alire  In  Lasal.  She  was  outside  of 
her  house.  Archuletta  Inquired  if  she  knew 
of  the  whereabouts  of  the  defendant,  calling 
him  by  name,  Ignado  Martinez.  She  inform- 
ed him  that  defendant  was  in  the  house,  and 
she  thereupon  called  defendant  out  The  un- 
disputed evidence  shows  that  was  the  first 
time  Archuletta  and  tbe  defendant  had  ever 
met  According  to  the  testimony  of  Mrs.  Alire 
they  spoke  in  low  tones  so  that  she  did  not 
hear  what  was  said.  From  there  the  two 
men  wmt  to  defendant's  home,  about  200 
yards  distant  Later  they  returned  to  tbe 
home  of  Mra  Alire  who  served  them  supper. 
In  conversation  with  Archuletta  at  that  time 
he  informed  Mrs.  Alire  that  his  name  was 
Pantaleon  Lagunas,  and  that  he  was  from  old 
Mexico.  Archuletta  went  to  work  for  defend- 
ant clearing  a  piece  of  land,  and  until  the 
date  of  the  homicide  was  known  among  his 
associates  as  Pantaleon  Lagunas.'  To  avoid 
confusion,  we  shall,  however,  refer  to  him  as 
Archuletta,  which  undoubtedly  was  his  true 
name. 

At  this  point  It  is  convenient  to  snbmit 
some  facts  respecting  Archuletta  which  are 
not  in  dispute.  He  was  a  resident  of  New 
Mexico.  He  gave  his  age  as  23  of  24  at  the 
time  of  the  trial.  On  or  about  September, 
1917,  he  Joined  the  United  States  army,  and 
later  was  stationed  at  Kansas  City,  Mo. 
From  this  point  be  deserted  from  the  army 
and  returned  to  New  Mexico,  where  he  was 
captured.  This  was  in  the  late  fall  of  1917. 
He  shortly  afterwards  escaped  and  went  to 
the  Navajo  reservation,  where  he  worked 
herding  sheep.  According  to  his  own  testi- 
mony, which  is  not  in  dispute,  he  was  on  the 
reservation  at  one  place  or  another  until 
May,  1918.  From  there  he  went  to  Pagosa 
Springs,  Colo.  This  he  states  was  about  the 
1st  of  June.  He  worked  there  several  days, 
and  then  came  to  Utah,  arriving  at  Lasal, 
as  before  stated,  about  July  16. 

As  we  have  seen,  Archuletta  was  emidoyed 
by  the  defendant  clearing  land  near  Lasal. 
He  continued  in  this  employment  until  about 
August  11,  when  he  was  employed  by  defend- 
ant to  herd  sheep.   This  was  done  at  the  sug- 


gestlon  of  Mr.  Boblnson,  who  authorised  the 
defendant  to  employ  a  herder.  In  paymoit 
or  part  payment  for  work  done  for  defend- 
ant he  gave  Archuletta  a  revolver,  afterwards 
referred  to  in  the  case.  On  the  first  day  Ar- 
chuletta Started  to  herd  she^  he  and  defend- 
ant met  Frank  Barnes,  sheriff  of  S^  Juan 
county,  and  Rudolph  E.  Mdenthln,  for  the  al- 
leged kllUng  of  whom  defendant  was  after- 
wards convicted.  Defendant  and  Archulettsi 
were  traveling  in  a  wagon.  Barnes  and  He- 
lenthln  were  on  horseback.  Barnes  informed 
the  defendant  that  he  bad  a  telegram  from 
the  adjutant  general  of  New  Mexico  author- 
izing the  arrest  of  Ramon  Archuletta  tm  a 
deserter  from  the  United  States  army.  De- 
fendant acted  as  Interpreter  between  Barnes 
and  Archuletta.  Barnes  testified  that  the  de- 
fendant told  him  the  boy  was  from  Old  Mex- 
ico, was  not  Ramon  Archuletta,  but  Panta- 
leon Lagunas ;  that  Melentbin  and  defendant 
engaged  in  some  conversation  which  he  could 
not  hear,  after  whlcb  Melentbin  said:  "I 
guess  everything  is  all  right  This  can't  be 
the  man."  Barnes  took  from  Archuletta  the 
revolver  heretofore  mentioned,  saying  that  al- 
iens had  no  right  to  carry  arms.  After  ad- 
vising defendant  as  to  the  consequences  of 
aiding  a  deserter  and  informing  him  that 
Archuletta  would  have  to  register,  and  learn- 
ing that  Archuletta  was  going  to  work  for 
Robinson  at  the  sheep  camp,  Barnes  and  Mel-> 
enthln  rode  away.  Before  leaving,  however, 
they  asked  defendant  what  he  bad  in  bis 
wagon.  Among  other  things^  the  defendant 
had  a  gun-  He  told  them  they  could  take 
that  if  they  wanted  to.  Melentbin  promised 
Barnes  to  look  out  for  the  case  and  if  any- 
thing developed  to  call  him  by  telephone. 
Tbey  then  separated.  This  is  the  last  we  see 
or  hear  qf  Melentbin  until  August  22,  the  day 
before  the  homicide. 

Before  considering  the  event  of  tbe  22d, 
there  are  a  few  circumstances  which  sliould 
be  detailed  which  it  la  oratended  "have  a  ma- 
terial bearing  upon  tl>e  state's  theory  of  tbe 
case.  Mrs.  Alire  testified  that  she  saw  de- 
fendant at  her  home  after  the  Barnes  and 
Melentbin  affair  to  which  we  have  referred, 
and  that  he  seemed  very  angry  because  soma 
<«e  was  betraying  this  man  (meaning  Archu- 
letta). She  also  testified  that  defendant  said 
some  dog  of  a  Mexican  was  befraylng  him. 
Asked  as  to  defendant's  conduct  on  that  oc- 
casion, witness  said  she  "couldn't  say  any- 
thing as  to  bis  conduct  at  that  time."  Later 
on  he  told  her  that  he  liked  the  man  and 
was  "going  to  protect  him  in  every  possible 
way."  She  also  testified  that  at  that  time 
she  gave  him  at  his  request  fifteen  30-30  cart- 
ridges for  bis  gun ;  that  defendant  kept  the 
gun  in  his  hand  all  the  time  when  he  was 
there;  that  before  that  be  always  left  his 
gun. 

Anotboc  circumstance  relied  on  by  the  state 
relates  to  an  exchange  of  guns  between  the 
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defendant  and  a  Mr.  Franklin  who  yni  In 
the  neig^borbood  on  a  ehoit  vacation,  and 
wbo  had  acme  acquaintance  with  defendant. 
Defendant  came  to  the  Franklin  camp,  and 
the  two  men  shook  hands.  Franklin  said: 
'T^e  want  some  meat  Robinson  says  we  can 
hare  some  meat."  Defendant  said:  "All 
right  I  go.  I  hare  no  gun.  My  gun  no  good." 
He  had  a  gun  with  blm  which  worked  loose- 
ly  and  did  not  eject  the  cartridges.  Defend* 
ant  said:  "I  take  your  gun.  I  want  scnne 
cartridges.  I  have  no  cartridges."  This  was 
on  the  14th  of  August  Franklin  took  de- 
f^danf  8  gun  and  stood  it  In  the  cabin  and 
handed  defendant  his  own  gun,  which  was 
loaded  with  eight  cartridges.  It  was  a  30-ao 
Winchester.  Defendant  killed  a  mutton  for 
Franklin,  and  a  few  days  later  killed  anoUt* 
w.  using  one  cartridge  on  each  occasion. 

The  foregoing  incidents  illustrating  the  de- 
meanor, condnct,  and  feelings  of  the  defend- 
ant prior  to  the  tragedy  which  occurred  on 
the  23d  day  of  August  are  the  main  ones  re- 
lied on  by  the  state,  together  with  the  dr- 
camstances  connected  with  the  tragedy  itself, 
In  support  of  its  contention  that  the  defend- 
ant was  the  actual  slayer  of  Mdenthln. 

On  the  22d  day  of  AugtMt  the  day  l>efore 
the  homicide,  Melentbln  called  sheriff  Barnes 
by  telephone  and  toformed  him  ite  had  re- 
ceived further  information  concerning  the  de- 
serter and  -guessed  that  they  had  made  a  ml»- 
tnke  in  releasing  ArchuIMta.  Barnes  author- 
ized Melentbln  to  arrest  AnAtdetta  and  ob^ 
tain  sadi  assistance  as  might  be  neccissary. 
On  the  next  morning  Melenthin  and  a  forest 
gnard  named  James  Moorb  proceeded  to  the 
camp  of  one  Lopez,  at  which  place  they  took 
lunch  about  11  or  11:40  a.  m.  At  this  place 
they  procured  a  Mexican  by  the  name  of 
Vejil,  who  was  acquainted  with  Archuletta. 
They  took  Yejil  along  to  make  the  Identifi- 
cation, and  arrived  at  defendant's  camp  after 
1  o'clock  p.  m.  On  approaching  the  camp 
tliey  saw  defendant,  Archuletta,  and  a  Mexi- 
can named  Francisco  Mesta,  some  distance 
from  the  camp.  Defendant  and  Francisco  had 
horses  saddled  and  guns  on  their  saddles.  Ar- 
dinletta  was  on  foot.  Seeing  the  approach  of 
Melenthin  and  party,  they  came  to  the  camp, 
Archuletta  first.  Archuletta  Immediately  en- 
tered the  north  tent  and  seated  himself  upon 
a  hunk  In  the  northeast  corner  of  the  tent 
There  was  atiother  bunk  in  the  southwest 
comer  upon  which  Melenthin,  Vejil,  and  de- 
fendant took  their  seats.  BYandsco  went  in- 
to the  south  tent  These  two  tents  were  plac- 
ed substantially  east  and  west,  about  20  feet 
apart  A  saddle  rack  consisting  of  a  pole  fas- 
tened at  each  end  to  a  post  extended  from  a 
point  about  3  feet  south  of  the  southeast 
comer  of  the  north  tent  in  a  southeasterly 
direction  to  a  point  nearly  in  front  of  the 
northeast  comer  of  the  south  tent.  A  plat 
or  diagram  of  the  premises  reproduced  by  the 
Attorney  Oeneral  from  an  exhibit  used  at  the 


trial  is  here  Inserted.  As  far  aa  we  are  able 
to  determine.  It  is  a  substantial  reprodactioa 
of  the  orlglnaL  It  illustrates  the  situation  oC 
the  pronises  and  the  various  objects  referred 
to  in  the  evidence  as  tifwtlfled  to  by  tb»  wlt< 
ness  Moore. 


»«!!?*. 
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The  diagram,  as  far  aa  practicable,  is 
self-explanatory.  Additional  explanation,  if 
necessary,  will  be  made  as  we  proceed. 

James  Moore,  who  accompanied  Meloithin 
to  the  scene  of  the  tragedy,  was  the  cmly  wit- 
ness called  by  the  state  who  testified  as  to 
what  transpired  at  the  camp  at  and  prior  to 
the  actual  confiict  whldi  resulted  in  the 
death  of  Melenthin. 

As  before  stated,  Archnlette  was  the  first 
to  enter  the  north  tent  Melenthin,  Vejil, 
and  the  defendant  followed.  Melenthin  said, 
"I  have  come  to  take  that  man."  Defendant 
acted  as  Interpreter.  Archuletta  said,  "All 
right."  The  parties  became  seated  on  the 
bunks  as  before  stated.  Moore  remained  on 
the  outside.  Shortly  thereafter  Melenthin 
and  Vejil  came  out  of  the  tent  Melenthin 
took  an  afildavlt  from  his  pocket,  handed  it 
and  a  fountain  pen  to  Vejil,  and  told  him  to 
sign  the  paper,  which  he  did.  Melenthin 
said,  "This  Is  the  man  we  are  after."  There 
was  some  conversation  between  Melenthin 
and  defendant  about  a  horse  and  saddle. 
Melenthin  asked  defendant  if  he  could  take 
a  horse.  Defendant  said  he  could  take  his 
grey  horse,  but  that  he  needed  his  saddle  him- 
self. Defendant  then  went  to  the  south  tent 
and  spoke  to  Francisco,  who  got  on  his  horse 
and  rode  north.  He  was  gone  about  one  hour 
and  a  quarter.  He  came  back  with  a  saddle 
and  laid  It  down  in  front  of  the  north  tent 
Defendant  had  told  Melenthin  he  thought  he 
oould  get  a  saddle  up  at  some  cabin.  Fran- 
cisco went  and  came  back  with  a  saddle. 
While  Francisco  was  away  defendant  made 
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some  Inqntry  of  Melenthln  about  a  spring 
tor  his  gun.  Melentliin  told  him  it  was  over 
at  the  station.  Defendant  said,  "I  wish  I 
bad  it  in  my  gun  now."  Melenthin  told  the 
defendant  to  bring  his  gun  over  and  be  would 
fix  it.  Defendant  took  a  paper  out  of  a  box 
he  was  sitting  on  and  handed  it  to  Melenthin, 
who  tossed  it  to  one  side.  Defendant  said, 
"This  war  is  all  damned  lies."  The  witness 
Moore  at  this  point  described  the  position 
of  the  parties  and  Identified  the  exhibit  from 
which  the  above  diagram  was  copied.  The 
square  in  the  northeast  comer  of  the  tent 
represents  where  Arcbttletta  sat  The  flaps 
of  the  tent  were  thrown  back,  and  the  tent 
was  O0en.  It  fronted  towards  the  east.  The 
drawing  in  the  southeast  comer  of  the  tent 
represents  another  bunk.  The  little  square 
near  the  front  represents  a  stove.  The  semi- 
circular dotted  line  in  front  of  the  north 
tent  represents  a  yard.  The  letter  A  on  the 
bunk  In  the  northeast  comer  of  the  tent 
represents"  where  Archuletta  sat  while  Fran- 
cisco went  for  the  saddle.  He  had  his  gun 
on  the  bunk  behind  blm.  Witness  asked 
.\rchuletta  if  he  had  a  gun.  He  took  It  up. 
Jolted  It  down  twice,  and  said  nothing.  He 
then  laid  it  behind  him.  During  this  time 
Melenthin  was  seated  at  point  M  near  the 
southeast  comer  of  the  north  tent  outside. 
Witness  sat  at  point  J  near  Melenthin.  De- 
fendant sat  at  point  D  nearly  east  of  Melen- 
thin. Vejil  stood  up  at  point  V,  leaning 
against  tlie  saddle  rack.  The  saddle  rack 
was  strung  with  pack  saddles.  During  the 
greater  part  of  the  time  Melensthin  sat 
watching  Archuletta.  Witness  said  to  Melen- 
thin, "l>t's  do  something."  Melenthin  said, 
"Don't  get  excited."  When  asked  the  reason 
for  saying  that,  witness  said  be  saw  Ar- 
chuletta was  road;  that  be  was  biting  bis 
finger  nails  off.  Defendant's  demeanor  was 
calm.  He  never  said  anything.  The  point 
marked  S  In  front  of  the  tent  indicates  where 
Francisco  dropped  the  saddle  on  his  return. 
After  taking  the  saddle  off  BVanclsco  went 
south  out  of  sight.  The  point  marked  F  in- 
dicates where  defendant's  horse  was  tied  to 
a  tree.  After  Francisco  went  south  defend- 
ant got  up  and  started  to  unsaddle  bis  horse. 
He  first  pulled  his  Winchester  out  of  the 
scabbard  and  laid  it  on  the  ground  north  of 
tbe  horsa  Point  D-2  represents  wbere  the 
defendant  laid  his  gun  after  taking  it  from 
the  scabbard.  Defendant  then  took  tbe  sad- 
dle off  the  horse,  shook  the  blankets,  put  the 
saddle  on  again,  and  cinched  it  tight  Melen- 
thin said,  "Ain't  you  going  to  let  me  take 
that  horse?"     Defendant  said,   "I  will  let 

no  G d  d n  white  man  take  my  horse." 

Melenthin  then  told  witness  to  get  on  his 
horse.  The  position  of  his  horse  is  shown 
by  point  M — H,  south  of  the  saddle  rack.  De- 
fendant then  came  around  and  picked  up  his 
gun  with  both  hands.  Archuletta  then  walk- 
ed rapidly  out  of  the  tent  to  tbe  point  marked 
A-2,  Just  in  front  of  tbe  tent,  with  bis  gun 


in  his  hand.  His  course  Is  marked  by  a  dot- 
ted straight  line.  Wlien  Archuletta  started 
off  the  bunk  Melenthin  Jumped  up  at  point 
M  and  motioned  his  hand  and  told  him  tbree 
times  to  lay  down  his  gun.  Archuletta  made 
no  response.  Melenthin  had  Ms  gun,  a  38 
six-shooter,  "drawn  tight  on  Archuletta." 
Melenthin  drew  his  gun  as  he  rose  up.  He 
approached  Archuletta  in  that  position.  Mel- 
enthin told  witness  to  run.  Witness  was  on 
his  horse  and  ran.  Witness  saw  VeJll  run 
from  where  he  was  leaning  against  the  pole: 
VeJU  ran  south,  indicated  by  the  dotted  line. 
He  ducked  under  the  pole  and  ran  out  of  wit- 
ness' Bight.  Witness  ran  out  between  the  two 
tents  indicated  by  the  arrows.  As  witness 
started  off  he  heard  a  shot  looked  back,  and 
saw  Melenthin  stagger.  Melenthin  and  Ax- 
obuletta  were  facing  each  other.  Witness 
saw  Arcbuletta's  gun  over  Melenthin's  right 
shoulder.  Witness  ran  in  a  southwesterly  di- 
rection. When  he  last  saw  Archuletta,  be- 
fore starting  to  run,  he  was  standing  with 
his  gun  In  an  upper  position,  and  Melenthin 
had-  him  covered  vrlth  his  six-sbooter.  They 
were  facing  each  other  about  41^  feet  apart 
Witness  here  undertook  to  lllostrate  the  ex- 
act position  of  M^entliln  and  Archuletta,  and 
the  manner  in  wbliih  they  held  their  guns. 
The  record,  however,  is  incompr^ensiUe  to 
one  who  did  not  witness  the  Illustration. 
Witness  from  there  went  to  Lopez's  camp, 
where  he  bad  taken  bis  lunch  at  noon.  VeJU 
had  arrived  there  Just  before. 

Such  Is  tbe  substance  of  tbe  examlnatloa 
In  chief  of  James  Moore,  the  state's  prlnd- 
pal  witness,  as  far  as  the  actual  tragedy  Is 
concerned.  We  have  endeavored  to  state  In 
substance  every  feature  of  the  testimony,  es- 
pecially such  features  as  tend  to  support  the 
conviction. 

Tbe  physician  who  made  tbe  post  mortem 
examination  of  Melenthin's  body  described 
tbe  wounds,  in  substance,  as  follows:  No.  1 
entered  the  body  6H  Inches  from  the  center 
of  the  spine  on  a  line  with  the  right  nipple 
and  6^  Inches  from  it.  It  was  10  inches 
from  the  top  of  the  shoulder  on  the  right  side. 
It  came  out  2H  inches  below  the  left  nipple. 
No.  2  entered  eight  Inches  from  the  center  of 
the  breast  bone  on  the  right  side  3  Inches  be- 
low tbe  level  of  the  right  nipple.  Its  exit 
was  214  inches  from  the  center  of  the  neck, 
about  six  inches  above  the  left  nipple.  Th«re 
was  another  wound  in  the  right  tbigji  wbldi 
is  not  deemed  material. 

It  appears  from  the  testimony  that  before 
the  last  shots  were  fired  defendant  got  on  his 
borse  and  left  the  camp,  iwsslng  Francisco, 
who  was  hobbling  his  horse  some  distance  be- 
low tbe  camp.  He  said  to  Francisco,  "These 
men  have  killed  each  other."  From  there  he 
went  to  Robinson's  camp.  He  arrived  at  the 
camp  on  a  fast  trot  about  4  o'clock.  His 
usual  bablt  was  to  ride  slowly.  He  got  off 
his  horse  and  went  Into  the  bouse;  then 
went  out  and  talked  to  the  boys.   Mrs.  Robin- 
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■on,  a  witness  for  the  defendant,  says  sbe 
beard  defendant  say  some  one  was  shot.  Sbe 
asked  him  what  the  trouble  was.  He  said, 
"One  of  the  herders  and  Mr.  Melenthin  had 
shot  one  another."  He  said  he  needed  help. 
Witness  sent  the  boys  for  the  horses,  and 
they  went  to  the  camp.  Witness  said  defend- 
ant told  her  Melenfhln  was  not  dead  when  he 
left  the  camp.  Whei  they  arrired  at  the 
camp  Mr.  Franklin  was  there.  He  Informed 
them  Melenthin  was  dead.  Melenthin's  body 
waa  bdilnd  the  north  tent,  as  shown  on  the 
diagram.  Witness  asked  Franklin  to  cover 
the  bo<}y,  which  was  done.  The  body  lay  on 
Its  fhce,  the  face  turned  up  a  little,  and  the 
left  hand  stretched  out.  There  was  no  scab- 
bard, plsttd,  Or  belt  on  the  body.  Witness 
was  Informed  that  Archnletta  was  abont  60 
feet  from  the  tent,  in  the  brush.  She  obserr- 
ed  one  rifle  shell  a  Uttle  In  front  of  the  north 
tent  There  was  a  cleared  spot  in  front  of 
the  tent  Witness  did  not  pick  np  the  shell. 
She  saw  some  blood  where  she  saw  the  shell. 
Reference  at  this  point  to  testimony  of  wit- 
nesses for  defendant  is  limited  soldy  to  sncta 
testimony  as  Is  not  in  conflict  with  evidence 
ofr»red  by  the  state. 

Mr.  Franklin,  a  witness  for  the  state,  testi- 
fied to  the  exchange  of  guns  between  him  and 
the  defendant  and  the  subsequent  killing  of 
the  two  sheep,  as  heretofore  stated.  At  the 
scene  of  the  homldde  on  the  afternoon  of  the 
23d  witness  found  Melenthin  and  Archuletta. 
Melenthin  was  lying  west  of  the  north  tent 
on  his  stomach,  face  slightly  turned  upward, 
breathing  his  last.  His  toes  were  stuck  in  the 
ground,  his  spurs  sticking  up.  His  head  lay 
close  to  a  rock.  His  hat  was  on  his  head. 
Hia  sihirt  at  the  back  was  i^otrudlng  from 
his  pants.  Witness  saw  some  blood  near  the 
comer  of  the  tent,  sprinkled  on  the  leaves. 
Archuletta  was  about  50  feet  north  of  north- 
west of  the  tent.  The  ground  at  Melenthin's 
feet  was  a  Uttle  bit  rufSed  up  next  to  his 
toes,  and  It  looked  like  he  had  been  digging 
with  his  heel.  His  tobacco  can  and  pencil 
were  in  the  left-hand  Jumper  pocket  There 
was  no  six-shooter  or  scabbard  on  his  body. 

On  the  24th,  the  day  after  the  shooting, 
when  the  defendant  was  under  arrest  for  the 
killing,  witness  Franklin  asked  him  why  they 
had  arrested  him.  Defendant  said,  "Sh-h; 
they  hear."  There  were  20  or  25  men 
around.  They  were  more  or  less  excited.  De- 
fendant made  no  further  reply.  The  gun 
witness  had  exchanged  with  the  defendant 
waa  returned  by  the  sherlfT  on  the  24th. 
There  were  six  cartridges  in  the  gun.  The 
witness  also  testified  to  seeing  Archuletta  In 
the  brush  on  the  23d,  and  that  he  had  a  pis- 
tol, scabbard,  and  a  long  gun.  Witness  recog- 
nized the  pistol  as  Melenthin's.  Archuletta 
was  wounded  also.  "His  left  hand  was  all 
shot  up."  He  was  also  shot  above  the  knee, 
through  the  leg.  Witness  was  at  the  camp 
when  defendant  and  the  Robinson  family  ar- 
rived on  the  23d.     There  were  two  holes 


through  the  back  of  the  tent  about  9  Inches 
apart.  The  holes  were  under  the  bunk.  Th« 
body  of  Melenthin  lay  by  the  side  of  the 
bunk,  but  outside  of  the  tent  Witness  cov- 
ered the  body  with  a  tarpaulin ;  the  defend- 
ant assisting  him.  The  ground  in  front  of 
the  north  tent  was  as  "clean  as  this  floor." 
When  witness  lifted  Melenthin's  body,  there 
were  four  cartridge  shells  from  a  revolver 
and  one  live  one,  also  a  pool  of  blood.  The 
cartridges  were  No.  38. 

Mrs.  Alire  testified  for  the  state,  and,  in 
substance,  said:  Defendant  was  brought  to 
her  house  on  the  24th  or  25th  of  August.  He 
was  a  prisoner.  He  asked  for  a  change  of 
clothing.  He  changed  his  shirt  and  told  wit- 
ness to  burn  the  shirt  he  had  taken  off.  She 
asked  defendant  what  he  had  done.  He  said, 
"If  he  (meaning  Archuletta)  said  he  done  all 
himself,  I  am  going  free  again." 
.  We  have  now  detailed  at  conslderabto 
length  the  principal  points  and  circumstances 
relied  on  by  the  state  in  support  of  its  theo- 
ry that  the  defendant,  and  he  alcne,  fired  the 
shots  tliat  killed  Melenthin.  That  is  the  theo- 
ry adopted  by  the  Attorney  Oeneral  and 
promulgated  in  his  brief  for  our  considera- 
tion. 

We  will  now  brlefiy  consider  the  testimony 
for  the  defendant  There  are  a  few  points  of 
greater  or  less  materiality  that  tend  to  reflect 
additional  light  on  the  situation.  We  have  al- 
ready referred  to  the  fact  that  Francisco, 
testifying  for  the  defendant  stated  that  de- 
fendant passed  him  leaving  the  camp  before 
the  shooting  ended,  making  the  remark  tltat 
these  men  had  killed,  or  were  killing,  <aie 
another,  and  at  the  same  time  told  Francis- 
co to  look  after  the  fold.  Francisco  also 
testified  to  certain  things  not  testified  to  by 
the  witness  Moore  because  Moore  could  not 
xmderstand  the  Spanish  language.  He  testi- 
fied that  he  and  defendant  were  preparing 
to  go  to  see  some  traps  when  Mdenthln, 
Moore,  and  Vejil  came  to  the  camp;  that 
after  they  had  been  there  awhile  defendant 
asked  him  to  go  to  Franklin's  camp  and  get 
a  saddle ;  that  he  understood  it  was  the  sad- 
dle of  Archuletta ;  that  he  went  on  his  horse 
for  the  saddle,  returned  with  it,  and  put  it  in 
front  of  the  north  tent ;  that  when  he  return- 
ed with  the  saddle  defendant  requested  him 
to  go  and  get  a  horse  belonging  to  witness, 
called  "Baldy."  Witness  got  on  his  horse 
and  went  in  a  southeasterly  direction  and 
found  the  horse.  The  horse  and  saddle  wm» 
to  take  Archuletta  away.  Witness  caught 
the  horse,  was  returning  to  the  camp,  and 
when  about  60  yards  away  he  beard  the  first 
shots.  He  saw  Archuletta  "sort  of  lying 
do^vn  on  the  ground,  but  raised  himself  on  his 
elbows,"  holding  his  gun  in  the  attitude  of 
shooting.  It  was  after  that  that  defendant 
passed  him  where  he  was  hobbling  his  horse. 
Point  F  on  the  diagram  indicates  the  diree- 
tlon  Francisco  was  when  he  heard  the  first 
shots.     Defendant  passed  him  about  three 
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mlnntea  afterwards.  Fifteen  or  twenty  min- 
utes after  that  Francisco  heard  the  last  two 
shots. 

Vejll  also  testified  for  defendant  Be  tes- 
tified to  going  with  Helenthln  to  Identify  Ar- 
chuletta.  The  distance  was  about  5  miles. 
Arrived  at  defendant's  camp  about  2  o'clock. 
Defendant  and  Francisco  were  there^  about 
30  feet  from  the  tent  When  he  arrived  Ar- 
cfauletta  was  in  the  tent  Witness  and  Mel- 
enthln  shook  hands  with  defendant  and  Fran- 
cisco. Witness  sat  on  the  bunk  by  Archulet- 
ta.  Melenthln  sat  on  the  west  bunlc  Melen- 
thln  told  defendant  to  come  on.  Defendant 
came  In  and  sat  down  next  to  Melenthln. 
Melenthln  told  defendant  he  had  come  for 
this  man.  Defendant  Interpreted  It,  and  Ar- 
chuletta  said,  "All  right"  When  witness 
came  In  the  ttnt  he  addressed  Archuletta, 
calling  him  by  name.  Defendant  then  went 
oat  of  the  tent  and  told  Francisco  to  "go  to 
the  little  house  and  bring  the  saddle  of  this 
man."  Francisco  went  In  the  direction  of  his 
tmt  Witness  and  Melenthln  went  out  and 
witness  signed  the  paper.  Melenthln  return- 
ed to  the  door  of  the  tent  and  asked  Archulet- 
ta who  the  rifle  belonged  to.  Archuletta  said 
it  was  his.  Melenthln  asked  Archuletta  if 
the  boss  had  any  of  his  money.  Ardiuletta 
said  he  had  a  little.  Melenthln  then  went 
and  sat  2  or  3  yards  from  the  southeast  cor- 
ner of  the  north  tent.  Witness  sat  down 
near  Melenthln.  Defendant  was  sitting  2  or 
3  yards  from  Melenthln  (direction  not  in- 
telligible.) Archuletta  was  in  the  tent 
Moore  was  at  the  end  of  the  saddle  rack. 
His  horse  was  In  front  of  the  south  tent 
They  all  sat  there  until  Francisco  returned 
with  the  saddle.  While  they  were  sitting 
there,  Archuletta  said  from  where  he  was 
sitttng,  "On  account  of  tattlers — babblers — 
they  have  caught  me."  Then  Archuletta  ask- 
ed about  the  pistol  they  had  taken  away 
from  him.  Melenthln  said  it  was  at  Lasal. 
Defendant  then  asked  Melenthln  how  much 
he  wanted  for  the  plstoL  Melenthln  said 
$22.  Defendant  went  to  his  bed  in  front  of 
the  tent  about  7  yards  away  and  got  some 
money.  Archuletta  asked  him  What  he  was 
going  to  do.  Defendant  said  he  was  going 
to  pay  Melenthln  $22  to  return  the  pistol. 
Melenthln  asked  defendant  If  it  was  his  gim. 
He  said  yes  it  belonged  to  him.  He  said  he 
sold  it  to  Archuletta  in  lieu  of  pay  for  work 
Archuletta  had  done  for  him.  Melenthln 
did  not  want  to  take  the  money  and  defend- 
ant put  It  in  his  pocket  E^ncisco  returned 
with  the  saddle  and  threw  it  down  In  front 
of  the  tent  Then  defendant  sent  him  after 
the  horse.  Melenthln  had  told  defendant 
he  wanted  a  horse  so  he  could  take  Archu- 
letta to  Lasal.  Defendant  said  he  could 
take  his  horse  he  had  there.  Defendant  then 
started  to  take  off  his  saddle.  Francisco 
went  away  when  defendant  sent  him  for  the 
horse.  While  defendant  was  taking  the  sad- 
dle off  his  horse,  Archuletta  said  to  defend- 


ant from  inside  the  tent  '^  will  BtSL  yoa  my 
horse,  Mr.  Ignado."  '  Defendant  said,  "I  will 
not  bny  it  from  yoa;  Bobinaan  will  buy  it 
from  yoa"  Defendant  had  told  Francisco 
the  horse  he  sent  for  was  over  there  by  the 
pine  tree.  Francisco  left  to  get  the  horse. 
Defendant  started  to  put  the  saddle  on  the 
horse  again.  He  pot  it  on.  There  was  s 
gun  in  the  scabbard  on  defendaQtfs  saddle^ 
Defendant  took  the  gna  oat  of  the  scabbaid 
and  set  it  against  a  tree.  After  he  put  the 
saddle  on  he  put  the  gun  back  in  the  scabbard. 
Defendant  then  went  to  a  point  in  front  of 
the  comer  of  the  north  teat — a  little  north- 
east The  point  is  indicated  on  the  diagram 
as  circle  D-4.  Melenthin  was  still  sitting  at 
the  place  before  indicated.  Moore  was  on 
his  horse  In  front  of  the  saddle  rack.  Witness 
saw  Archuletta  in  the  tent  bend  aret  and  get 
his  rifle.  Witness  touclied  Meloithln'a  foot 
Archuletta  came  out  of  the  tent  canylng  bis 
gun  in  his  left  hand  and  went  straight  from 
Qie  door  of  the  tent  Indicated  by  the  dotted 
line  leading  from  the  tent  to  A-2.  He  bad 
the  gun  in  his  left  hand  with  the  barrd 
pointed  down  and  the  stock  slightly  hack 
of  his  elbow.  He  walked  abont  6  yards.  De- 
fendant was  still  at  the  point  .Indicated  by 
circle  D-4.  Melenthln  got  vp  and  told  Ar- 
chuletta to  give  the  gun  to  defmdant  Mel- 
enthln walked  towards  Archuletta.  He  bad 
his  revolver  in  his  b^t  Melenthln  took  the 
gun  out  when  Archuletta  flred  the  first  shot 
Witness  ran  away.  Moore  ran  before  wit- 
ness did.  Witness  called  to  Moore  to  wait 
for  him.  Moore  turned  his  horse  around 
when  Archuletta  fired  the  first  shot  Before 
witness  ran  Archuletta  shot  twice,  idti&a- 
thln  shot  once.  Witness  heard  many  shots 
while  running.  Defendant  was  still  stand- 
ing at  the  same  place  when  witness  left 
Witness  did  not  see  defendant  have  a  goa 
at  that  time.  If  he  had  had  one,  witness 
thought  he  would  have  seen  it.  He  did  not 
see  defendant  after  that  He  saw  Francis- 
co coming  with  the  hwse  before  the  shoot- 
ing started  about  300  yards  distant  Wit- 
ness went  to  his  own  camp,  running  all  the 
way.  Moore  was  there  a  little  before  wit- 
ness. He  thought  there  were  abont  eight 
shots  flred.  He  didntt  hear  defendant  say 
he  would  'let  no  0 — d  d — ^n  white  man  have 
his  horse."  On  cross-examination  witness 
said  the  conversation  at  the  camp  sometimea^ 
was  in  Bnglish,  which  he  did  not  under- 
stand. Ho  testified  that  Mel^ithln  drew 
his  revolver  quickly.  Later  on,  on  cross-ex- 
amination, his  attention  was  called  to  the 
fact  that  on  the  preliminary  examination  be 
testified  that  Melenthln  at  first  had  some  dif- 
ficulty in  getting  his  pistol  out  of  the  scab^ 
bard.  He  admitted  saying  that  and  said  tt 
was  correct ;  that  Melenthln  could  not  get  his 
pistol  out  uivtll  Archuletta.  flred  the  second 
shot  After  running  to  his  camp,  witness  said 
Moore  asked  him  where  Melenthln  was,  and 
witness  answered,  "I  don't  loiow;  possibly 
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tbey  bare  Ulled  him."  Witness  also  stated 
that  Archnletta  handled  his  gun  with  his 
left  hand.  With  the  right  hand  be  held  the 
gun  and  with  the  left  he  pulled  the  trigger. 
Both  men  were  (m  th^r  feet  when  witness 
last  saw  them,  but  Melenthln  twisted  to  the 
light. 

Archuletta,  a  witness  for  defendant,  testi- 
fied concerning  his  former  life,  the  substance 
of  which  we  have  already  related.  He  de- 
nied writing  to  defendant,  as  testified  to  by 
Mra.  Alire.  Stated  that  he  never  wrote  him 
any  letter;  that  abont  the  27th  of  Jtme, 
1918,  he  saw  some  men  while  coming  to  Utah 
who  had  a  letter  of  rec<nmnendation  to  Igna- 
do  Martinez  (defendant).  Tbey  said  they 
were  not  thinking  of  coming  to  Utah  any 
more,  and  asked  witness  if  he  wanted  tbe 
letter.  Witness  said  "Yes."  The  letter  was 
addressed  to  Ignado  Martlnes,  liasal,  Utah. 
Witness  took  the  letter  and  came  to  Lasal 
and  inqoired  for  defendant  He  asked  an 
American  before  be  arrived  at  Lasal.  He 
inquired  of  Mrs.  Allre  and  defendant  came 
out  of  her  house.  That  was  the  first  time 
witness  had  seen  him.  Witness  asked  de- 
fttidant  bis  name,  and  on  being  answered 
told  him  be  had  a  letter  of  lecommendatlOD. 
Witness  gave  defendant  bis  name  as  Panta- 
leon  Lagunas,  and  told  him  he  was  from 
Old  Mexico  and  gave  him  the  letter.  Wit- 
ness asked  defendant  for  work.  Defendant 
said  he  bad  no  worlt,  bat  would  try  to  get 
work  at  another  place.  Defendant  finally 
gave  witness  work  clearing  a  ranch  at  (60  a 
m<Hith  and  board.  Witness  started  to  work 
with  the  staeep  August  10  or  11.  He  received 
from  defendant  a  revolver  as  part  payment 
the  price  .being  922.  He  related  tbe  incident 
In  wbl«di  tbe  sheriff  and  Melenthln  figured 
wherein  he  was  suspected  of  being  a  deserter. 
Tbe  pistol  referred  to  was  taken  from  him 
on  that  occasion,  as  testified  to  by  Sherilt 
Barnes.  Witness  never  told  defendant  that 
his  name  was  Ramon  Archuletta  prior  to 
August  23.  He  also  identified  the  rifle  In 
question ;  said  it  was  furnished  him  by  Mr. 
Robinson.  It  was  on  the  bunk  closest  to  the 
door.  He  said  Melenthln's  party  got  off  thdr 
horsea,  spoke  to  defendant,  and  came  Into 
the  tent.  Witness  was  seated  on  the  bunk. 
Defendant  told  witness  Melenthln  had  come 
for  him,  and  witness  said,  "All  right."  Mel- 
enthln asked  Yejll  If  that  was  the  man,  and 
VeJU  said  "Yes."  They  went  outside.  Melen- 
thln told  witness  if  he  was  Pantaleon  Lagun- 
as or  Ramon  Arditaletta  he  was  going  to  take 
btan.  Melenthln  and  the  others  sat  down 
oDtalde  Vejil  signed  the  paper.  Melenthln 
and  the  defendant  sat  dose  together.  VeJU 
■tood  op  at  the  saddle  rack.  Jim  Moore  stood 
op  abont  Ave  feet  from  tbe  otbers  in  front 
B*rand800  was  in  hia  tent  Defendant  told 
francisoo  to  get  witness'  saddle.  It  was  at 
S'rankUn'a  camp.  E^andsco  went  away  on 
liofadiack  and  returned  in  abont  an  Itoor  and 
a  half  with  tHe  saddle.    He  placed  it  in  front 


of  the  north  tent  Witness  rdated  the  Ind- 
doit  of  tbe  revolver,  and  the  offer  of  defend- 
ant to  pay  Melenthln  for  It  Witness  object- 
ed and  told  them  to  pay  him.  The  money  was 
not  given  to  witness.  After  Frandsco  re- 
turned with  tbe  saddle  defendant  asked  him 
to  lend  him  tbe  Baldy  horse  so  they  could 
take  witness  to  Lasal.  EVandsco  said  all 
right  and  went  after  it  Witness  told  defend- 
ant he  would  sell  blm  bis  horse,  and  defend- 
ant said  he  would  not  buy  It  but  that  possi- 
bly Robinson  would.  Witness  saw  defendant 
go  to  his  horse  and  take  the  saddle  off.  He 
had  a  gun  on  his  saddle.  He  took  off  the  gnn 
and  put  It  against  a  quaking  asp.  Defendant 
then  put  the  saddle  on  again.  Witness  could 
not  tell  why.  Defendant  then  put  the  gun 
back  in  tbe  scabbard.  He  then  returned  and 
sat  down  by  Melenthln.  Witness  was  still 
In  tbe  tent  Defendant  told  witness  Melen- . 
thin  said  tbe  horse  was  coming,  and  that  wit- 
ness should  fix  hia  saddle  and  get  it  ready. 
Witness  went  out  of  the  tent  with  his  rifle  In 
his  left  band  with  the  muaade  of  the  gun 
slightly  up  In  front  of  blm  and  the  stodc  of 
tbe  gun  down  near  the  side  of  hia  leg.  De- 
fendant was  then  on  the  north  side  of  the 
tent  indicated  by  D-1  about  five  feet  from 
the  northeast  comer  of  tbe  tent.  Witness 
walked  straight  out  in  front  towards  bis  sad- 
dle. He  at  that  time  heard  Melenthln  speak 
to  htm,  but  he  did  not  trnderstand.  Mden- 
tbln  made  signs  with  bis  right  hand.  He 
was  then  standing  up.  He  took  out  his  pis- 
tol. He  made  one  or  two  st^pa  toward  wit- 
ness. After  pulling  out  bis  piatol  bis  right 
arm  was  extended  from  his  shoulder  strai^t 
(witness  Uluatrates;  not  intdliglble).  Wit- 
ness turned  around,  Melenthln  shot  The 
shot  entered  witness'  1^  band,  in  which  he 
held  bis  gun.  Witness'  gun  was  still  by  bis 
side.  Witness  then  shot  with  bis  right  hand 
(illustrating ;  not  intdliglble).  Witness  shot 
as  quick  as  he  could.  Before  shooting  how- 
ever Melenthln  shot  again,  strildng  witness 
In  the  leg,  breaking  It  Witness  teil  for- 
ward on  his  face  and  shot  at  Mrienthln  again 
from  that  position.  Witness  shot  abont  three 
times  in  front  of  the  tent  After  witness  ahot 
Melenthln  made  a  move  (lllnatratlon  not  In- 
telligible). Witness  said:  "He  went  thla 
way,  abruptly  throwing  himself  to  his  left 
side."  He  did  that  when  witness  fired  the 
first  shot.  After  witness  was  shot  and  waa 
on  the  ground  Melenthln  went  along  the 
south  side  of  the  tent.  After  be  moved  out 
of  witness'  sight  witness  heard  another  shot 
from  the  north  tant  Witness  waa  still  in 
front  and  shot  two  more  sbots  through  the 
tent  He  could  not  see  Melenthln.  During 
the  shooting,  defendant  was  stUl  near  tha 
northeast  comer  of  the  north  tent  (drde  D- 
4).  He  had  no  gun.  Nobody  but  witness  fir- 
ed at  Mdenthin.  Witness  saw  defoidant 
pass  behind  him  in  the  dlrectioB  of  bis  horsey 
which  was  out  in  front  of  the  tent  where  ba 
had  taken  tha  saddle  off.   His  horse  was  a  11^ 
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tie  south  of  a  line  extended  from  tbe  south 
side  of  the  tent  probably  four  steps.  Witness 
bad  not  fired  through  the  tent  when  defend- 
ant went  away.  Defendant  got  on  his  horse 
and  went  In  the  direction  Fi-anclsco  went  for 
the  horse.  Witness  later  saw  defendant  pass 
In  n  northerly  direction.  That  was  after 
.witness  fired  through  the  tent  After  the 
last  shots,  in  about  ten  minutes,  witness  went 
around  the  tent  on  the  north  side.  Melenthln 
had  fallen  behind  the  tent,  face  downward. 
His  revolver  was  close  to  his  hand.  Witness 
took  off  tbe  cartridge  belt  and  put  It  on  him- 
self, scabbard  and  all.  He  took  the  shells  out 
of  the  revolver  and  reloaded  It.  There  were 
five  empty  shells — one  not  discharged.  It  was 
knlcked  or  misfired.  Witness  said  when  he 
went  out  of  his  tent  to  his  saddle  he  did  not 
expect  any  shooting  to  occur.  He  would  not 
have  fired  at  Melenthln  if  Melenthln  had  not 
fired  first  at  him.  When  witness  fired  he  be- 
lieved his  life  was  in  danger  and  that  he  was 
In  danger  of  great  bodily  harm.  Witness  fired 
for  the  purpose  of  saving  his  own  life.  The 
first  time  witness  ever  told  defendant  he  was 
bis  son-in-law  was  after  they  were  taken  to 
the  penitentiary.  He  never  advised  defend- 
ant that  he  was  a  deserter.  There  never  was 
any  agreement  or  arrangement  between  wit- 
ness and  defendant  that  defendant  would 
prevent  his  arrest. 

Mrs.  Minnie  Franklin,  testifying  for  de- 
fendant, said  she  knew  of  defendant's  getting 
her  husband's  gun  and  getting  mutton  for 
them;  remembered  Ftanclsco's  coming  on 
the  23d  for  a  saddle  and  taking  it  away.  He 
came  on  horseback.  Witness  and  her  hus- 
band were  then  preparing  to  leave  tbe  moun- 
tains tbe  following  morning.  Her  husband 
went  to  defendant's  camp  to  get  his  gun. 
He  returned  and  Informed  her  of  the  shoot- 
ing. She  went  with  him  to  defendant's  camp. 
Witness  stated  that  on  the  night  of  the  homi- 
cide James  Moore  came  to  their  tent.  He 
inquired  where  Melenthln  was  and  asked  who 
shot  him.  Her  husband  answered:  "Panta- 
loon Lagunas."  Moore  said:  "No;  AlUna 
shot  blm." 

Brouson,  a  witness  for  defendant,  testified 
that  he  was  acquainted  with  James  Moore; 
that  on  the  day  of  the  trouble  he  saw  Moore 
at  his  sawmill;  that  Moore  appeared  to  be 
excited  and  said  Melenthln  was  dead.  He 
said  Albina  had  come  up  behind  him  and 
"cut  loose."  He  said  when  he  last  saw  the 
defendant  he  was  standing  by  bis  horse,  and 
that  his  gun  was  partly  in  the  scabbard.  Wit- 
ness, on  cross-examination,  said  that  Moore 
stated  when  he  last  saw  defendant  he  had 
his  gun  in  his  hand. 

W.  H  Robinson,  a  witness  for  defendant, 
testified  that  defendant  was  in  his  employ- 
ment. Witness  was  manager  of  the  Indian 
Creek  Cattle  Company.  On  the  10th  day  of 
August,  1918,  witness  authorized  defendant 
to  employ  a  sheepherder.  On  the  morning  of 
tbe  12th  defendant  informed  him  he  had  em- 


ployed one.  On  the  18th  he  went  to  tbe 
herd  and  saw  the  man  defendant  bad  em- 
ployed. The  man  was  called  Pantaleon  La- 
gunas.  Witness  recorded  him  by  that  name. 
Defendant  and  Frandsoo  were  also  at  the 
herd.  Lagunas  asked  for  a  gun.  Witness 
told  blm  be  did  not'  have  to  buy  the  gun; 
that  tbe  gun  belonged  to  tbe  camp,  but  that 
he  would  have  to  buy  his  own  cartridges; 
that  if  he  lost  the  gun,  or  broke  It,  or  traded 
it  off.  It  would  cost  him  $12.  There  was  a 
box  of  cartridges  for  tbe  gun  whidi  witness 
delivered  to  him  and  diarged  them  to  bis 
account.  The  company  furnished  guns  to 
their  employes  to  kill  animals,  but  they  were 
required  to  pay  for  their  cartridges.  The 
company  gave  thqn  a  bounty  for  eadi  ani- 
mal killed.  That  Is  the  way  they  pay  for 
their  cartridges.  That  was  the  first  time 
witness  had  seen  the  man.  On  tbe  28d  of 
August  witness  met  Melenthln  and  James 
Moore.  Melenthln  asked  witness  If  that  fel- 
low (meaning  Archuletta)  was  still  working 
with  Ignaclo  (defendant).  Witness  told  blm 
be  was.  Melenthln  said  he  had  information 
that  be  was  a  deserter,  and  that  he  was  go- 
ing after  him,  and  wanted  to  know  who  was 
at  the  camp.  Witness  told  him  that  Ignado 
and  Francisco  were  there,  and  that  the  man 
had  a  -25-35  gun  and  a  box  of  cartridges. 
Melenthln  referred  to  the  man  as  Ramon  Ar- 
chuletta, and  said  if  he  was  the  man  he 
would  bring  him  back  vrlth  him.  That  was 
the  first  time  witness  bad  heard  that  name 
or  had  heard  anything  about  It  Mrienthln 
asked  if  defendant  was  at  the  camp;  if  so,  ' 
he  could  do  the  talking  for  him.  Witness 
told  him  the  man  had  a  horse  and  saddle  of 
his  own,  and  that.  If  he  did  not  find  tbe 
horse,  be  could  have  any  horse  that  was 
there;  that  there  were  plenty  of  horses. 
"Witness  told  Melenthln  to  tell  defendant  to 
get  him  a  horse.  Witness  then  testified  to 
telling  Franklin  he  could  have  some  meat; 
that  he  could  get  It  at  defendant's  camp ; 
that  the  cartridges  referred  to  for  the  26-^ 
gun  were  soft  point  bullets. 

We  have  now  stated  at  considerable  length 
the  history  of  this  lamentable  afl^air.  Tbe 
evidence  in  some  respects  is  fragmentary  and 
disconnected,  but  the  writer  has  attempted 
to  detail  every  material  feature  of  tbe  trans- 
action with  scrupulous  regard  for  accuracy 
and  truth. 

The  question  Is:  Is  the  evidence  sufficient 
to  support  a  Judgment  of  conviction?  The  At- 
torney General  on  behalf  of  the  state  baa 
supplied  us  with  an  able  and  comprehensive 
brief,  and,  notwithstanding  bis  conclualona 
drawn  from  the  evidence  may  be  at  varlanoo 
with  our  own,  it  must  be  admitted  that  no 
point  in  the  least  degree  favorable  to  the 
state  or  unfavorable  to  the  defendant  baa 
been  overlooked.  The  moat  possible  that 
could  be  made  out  of  every  circumstance  de- 
tailed in  tbe  evidence  has  been  made  and  i»r»- 
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sented  for  our  conslderaaon  with  consnin- f  cance.     In  these  circumstances  what  right 


mate  ability. 

Walvlag  preliminartes  for  the  present  and 
coming  at  once  to  the  scene  of  the  fatal  en- 
counter, the  state  contends  that  It  was  im- 
possible tliat  the  fatal  wounds  could  have 
been  inflicted  by  shots  from  the  gun  of  Ar- 
chuletta ;  that  they  must  have  been  Inflict- 
ed by  the  defendant,  and  by  him  alone.  As 
to  what  occurred  at  the  time  of  the  shoot- 
ing, the  state  relies  almost  entirely  upon  the 
testimony  of  James  Moore,  its  only  witness. 
In  the  light  of  the  testimony  of  Moore  and  the 
location  of  the  wounds  as  described  by  the 
post  mortem  physicians  It  is  contended  tliat 
the  wounds  were  in  such  position  on  the  body 
as  to  preclude  the  possibility  of  their  being 
made  by  Archuletta;  that  they  must  have 
l>een  made  by  defendant,  who  stood  almost 
at  right  angles  from  Melenthln  and  on  the 
side  from  which  the  shots  must  have  been 
fired.  It  la  unquestionably  the  strongest  dr- 
Cttmatance  In  favor  Of  the  state's  contention 
to  be  found  in  the  entire  record  of  the  case, 
and  if  it  is  so  connected  as  to  constitute  an 
unbrolien  chain,  it  should  be  well-nlgh  con- 
clusive of  the  question  we  are  endeavoring  to 
determine.  Moore  places  defendant  Just  be- 
fore the  shooting  began  at  circle  .I>-3,  a  little 
to  the  rear  of  a  line  drawn  at  right  angles 
from  where  Melenthln  stood.  Without  refer- 
ring in  detail  to  the  evidence,  it  is  admitted 
that,  if  Melenthln,  who  stood  at  circle  M-2, 
was  facing  Archuletta,  who  stood  at  circle 
A-2,  the  shots  which  inflicted  the  fatal 
wounds  could  have  been  fired  by  one  stand- 
ing In  the  position  of  defendant,  but  could 
not  have  l>een  fired  by  Archuletta.  At  this 
point  let  us  briefly  consider  the  testimony  of 
Moore.  Moore  says  when  Archidetta  started 
off  the  bunk  Melenthln  jumped  up  at  point 
M  and  told  him  three  times  to  lay  down  his 
gan  ■  that  Archuletta  made  no  response.  Me- 
lenthln had  his  gun,  a  SS-caliber  six  shoot- 
er, dra\^'n  right  on  Archuletta.  Mel«ithln 
drew  his  gun  as  he  rose.  He  approach- 
ed Archuletta  In  that  position.  Melenthln 
then  told  witness  to  run.  Witness  was 
on  his  horse  and  ran.  As  witness  start- 
ed off  he  heard  a  shot,  looked  back,  and 
saw  Melenthln  stagger.  Melenthln  and  Ar- 
chuletta were  facing  each  other.  Witness 
saw  Archuletta's  gim  over  Melenthln's  shoul- 
der. No  witness  at  any  time  saw -defendant 
holding  his  gun  in  a  menacing  attitude;  no 
witness  heard  him  threaten  to  shoot  or  heard 
him  say  anything  indicative  of  an  intention 
to  shoot  It  is  true,  according  to  Moore's 
testimony,  after  defendant  had  resaddled  his 
horse,  he  picked  up  his  gtm  from  the  place 
where  he  had  laid  it  He  picked  it  up  with 
both  hands,  and  thereafter  held  it  with  both 
bands,  but  It  is  evident  it  was  not  held  in  a 
menacing  manner,  or  Moore  would  certainly 
have  testified  to  a  fact  of  gndi  grave  sigaifl- 


has  this  court,  or  even  a  Jury,  to  assume  that 
defendant  fired  the  shots  that  killed  Melen- 
thin?  Mooi%  did  not  see,  nor  could  he  see, 
the  position  Melenthln  was  in  when  the  fatal 
shots  were  fired.  When  he  last  saw  Melen- 
thln before  the  shooting  Melenthln  was  fac- 
ing Archuletta ;  when  he  next  saw  him  a  few 
seconds  later,  he  was  staggering,  evidently 
from  the  effects  of  a  shot  Just  what  position 
he  was  In  when  that  shot  was  fired  is  a  miss- . 
ing  link  In  the  chain  of  evidence  as  far  as 
Moore's  testimony  is  concerned.  We  cannot 
indulge  in  speculation  or  conjecture ;  the  ju- 
ry had  no  right  to  do  so.  It  will  not  do  to 
presume  that  defendant  fired  the  fatal  shot 
Just  because  when  last  seen  he  was  in  a  po- 
sition from  which  the  shot  might  have  come. 
Especially  is  this  true  in  the  absence  of  pos- 
itive evidence  as  to  what  position  Melenthln's 
body  was  in  when  the  shot  was  fired.  This 
court  Is  bound  to  give  full  force  and  effect  to 
every  material  fact  as  to  which  there  is  any 
evidence  in  th^  case,  but  It  is  not  bound  to 
give  effect  to  assumptions  and  conclusions 
not  based  upon  established  facts.  There  is, 
however,  other  testimony  positive  and  di- 
rect as  to  who  fired  the  shots  that  killed  Me- 
lenthln. The  testimony  covers  the  period 
during  which  the  witness  Moore  did  not  see 
and  could  not  tell  just  what  the  attitude  of 
the  parties  was  or  who  did  the  shooting. 
The  witness  Vejll  w«it  with  Melenthln  to 
identify  Archuletta.  He  was  there  when  the 
shooting  began.  He  says  Archuletta  fired 
the  first  and  second  shots  before  Melenthln 
shot  at  all.  He  says  Melentttin  had  trouble 
getting  his  gun  out  of  the  scabbard,  which. 
If  true,  accounts  for  Melenthln's  delay  in 
shooting.  Vejll  says  tliat  when  the  second 
shot  was  fired  by  Archuletta  Melenthln 
"twisted  to  the  right"  He  also  says  tbat 
while  these  shots  were  being  fired  by  Ar- 
diuletta  defendant  was  at  circle  D-4  near 
the  northeast  comer  of  the  north  tent.  He 
saw  no  gun,  and  thinks  if  defendant  had  had 
a  gun  he  would  have  seen  it  Ardiuletta  tes- 
tified that  he  alone  did  the  shooting,  that  de- 
fendant did  not  shoot  at  all,  and  places  him 
at  circle  D-4  while  the  shooting  was  going 
on.  The  testimony  of  Archuletta  is  diamet- 
rically opposed  to  that  of  Vejll  as  to  who  fir- 
ed the  first  shots.  He  says  they  were  fired 
by  Melenthln,  wounding  him  in  the  hand  and 
imee,  and  that  thereupon  he  fired  ta  self-de- 
fense. It  is  not  our  intention  to  undertake 
the  difilcult  role  of  trying  to  determine  which 
of  these  stories  is  correct  It  is  not  our  prov- 
ince to  do  so.  Where  the  evidence  is  In  con- 
filct,  it  is  a  question  for  the  jury  to  deters 
mine.  In  so  far  as  the  testimony  Is  not  in 
conflict  it  la  our  duty  to  consider  it  and  de- 
termine its  effect  If  the  testimony  of  Vejll 
is  true  as  to  who  fired  the  first  shot  defend- 
ant ought  not  to  have  been  convicted.    Ya* 
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JU  claims  to  bave  seen  tbe  parties  at  tbe 
very  moment  of  the  shooting,  and  swears 
that  Archnletta,  and  not  the  defendant,  flred 
the  shot  Vejil's  testimony  on  that  point  Is 
not  inconsistent  with  that  of  Moore.  Moore 
did  not  see  who  flred  the  shot,  but  be  knows 
it  struck  Melenthin,  for  be  saw  him  stagger. 
Moore  says  Vejil  ran  Just  before  be  did.  Ve- 
JU  says  Moore  ran  first  Upon  this  point 
Vejil  is  corroborated,  Inferentlally  at  least, 
by  the  fact  that  each  of  them  arrived  at  Lo- 
pez's ranch  about  the  same  time,  and  Moore 
asked  Vejil  where  Melenthin  was.  If  Vejil 
left  the  scene  of  the  shooting  before  Moore, 
Moore  had  no  reason  to  ask  blm  for  the 
whereabouts  of  Melenthin. 

The  uncontradicted  evidence  shows  that 
within  two  or  three  minutes  after  the  first 
shots  were  flred  the  defendant  went  from 
near  circle  D-l,  passed  behind  Archuletta, 
who  was  standing  at  circle  A-2,  and  went 
south  to  where  Francisco  was  hobbling  his 
horse  south  of  the  tent  He  said  to  Francis- 
co, "These  men  have  killed  each  other."  He 
then  told  Francisco  to  look  after  the  flock. 
He  then  t\imed  and  went  north  to  Bobin- 
aon's  camp  for  help.  He  told  Mrs.  Robinson 
that  one  of  tbe  herders  and  Mr.  Melenthin 
had  shot  ea<dt  other,  and  that  be  had  oome 
for  help.  Mrs.  Robinson  and  members  of 
her  family  went  with  defendant  to  the  scene 
of  the  shooting.  Mr.  Franklin  was  tbera 
Defendant  assisted  Franklin  In  covering  the 
body  of  Melenthin  with  a  tarpaulin.  Some 
testimony  tending  to  impeach  Moore  was  pro- 
duced by  defendant  The  testimony  is  not 
only  conflicting,  but  It  is  not  of  sufficient  im- 
portance to  justify  consideration. 

The  state  contends  there  is  much  in  the 
testimony  tending  to  show  a  motive  on  the 
part  of  defendant  for  that  which  afterwards 
occurred.  In  view  of  what  we  have  already 
said,  it  is  probably  of  no  consequence  wheth- 
er he  bad  a  motive  or  not  In  order,  howev- 
er, that  every  point  relied  on  may  be  duly 
considered  and  our  views  thereon  faithfully 
recorded,  we  will  briefly  review  the  points 
which  are  deemed  material.  It  is  contended 
that  defendant  at  all  times  after  July  15, 
1918,  knew  the  relationship  between  him  and 
Archuletta,  and  also  that  Archuletta  was  a 
deserter  from  the  United  States  army.  Not- 
withstanding Archuletta  swears  that  such  is 
not  tbe  fact  we  are  Inclined  to  the  belief  that 
tbe  state's  contention  is  well  supported  by 
numerous  circumstances  developed  during 
tbe  course  of  the  trlaL  But  his  knowledge 
of  these  facts  Is  very  far  from  being  evidence 
of  a  motive  to  take  the  life  of  a  human  be- 
ing, especially  one  with  whom  his  relations 
had  been  friendly  and  tnttmate  up  to  the 
very  time  of  the  tragedy.  Even  If  we  go  far- 
ther and  find  that  defendant  not  only  had 
knowledge  of  the  facts  above  stated  concern- 
ing Archuletta,  but  also  had  a  deep  sympa- 


thy for  blm  In  bis  trouble,  still  we  find  no 
evidence  of  malice  or  ill  v^l  on  tbe  part  of 
defendant  towards  Melenthin.  Sympathy 
for  Archuletta  and  a  disposition  to  hide  blm, 
keep  him  under  cover,  or  even  to  endeavor  to 
screen  him  from  the  officers  by  deception  or 
dlsingenuousness,  is  but  the  manifestation  of 
human  frailty  with  which  a  large  percoitage 
of  mankind  is  more  or  less  afflicted.  We  see 
no  'significance  whatever  in  the-  Incident 
wherein  Sheriff  Barnes  and  Melenthin  had 
their  interview  with  Archuletta  and  defend- 
ant The  Attorney  General  professes  to  see 
a  feeling  of  resentment  In  the  defendant 
when  be  told  tbe  tiherlff  be  could  take  "his 
gun  also  If  he  wanted  It"  What  is  ther«  la 
the  Inddent  to  justify  tbe  deduction  made  by 
the  state?  When  the  sheriff  inquired  what 
defendant  had  in  his  wagon,  how  did  defend- 
ant know  but  that  firearms  or  weapons  were 
tbe  very  things  wbldi  prompted  the  inquiry? 
Indeed,  It  is  difficult  to  imagine  just  why  the 
sheriff  made  the  inquiry  at  all,  unless  It  waa 
for  something  of  that  kind.  If  that  be  true^ 
then  the  answer  of  defendant  was  perfectly 
consistent  with  good  feeling  and  respect 
The  defendant  was  a  Mexican,  and  periiap* 
not  the  most  enlightened  as  to  his  legal  rights. 
The  defendant  had  already  promised  the 
sheriff  and  Melenthin  that  Archuletta  was 
going  to  work  with  blm  in  Robinson's  em- 
ploym^t  thus  conveying  tbe  Idea  Qiat  U 
Archuletta  was  wanted  be  would  be  found  at 
defendant's  camp.  The  promise  was  not  vio- 
lated, hor  was  the  trust  betrayed.  It  is  ad< 
mltted  that  there  was  no  special  significance 
in  the  exchange  of  guns  between  defendant 
and  Franklin. 
Tbe  Attorney  Genoal  says  in  his  brief: 

'^t  is  not  ^together  certain  that  the  pnrpose 
of  sending  fgr  the  saddle  horse  by  the  defend- 
ant Ignacio  was  done  solely  at  the  solicitation 
of  Melenthin  and  for  the  purpose  of  permitting 
him  to  take  Archuletta  to  Lasal.  On  tbe  con- 
trary, there  is  at  least  the  suspicion  that  It 
was  done  for  the  purpose  of  permitting  Archu- 
letta to  escape." 

The  only  comment  we  deem  It  necessary 
to  make  as  to  this  contention  is  that  there  la 
not  a  syllable  of  testimony  in  the  oitire  rec- 
ord to  justify  the  suspicion  that  tbe  horae 
was  sent  for  for  any  other  purpose  than  to 
take  Archuletta  to  Lasal.  Bobinson  testified 
that  on  tbe  morning  of  tbe  28d  be  met  Me- 
lenthin and  Moore,  and,  after  Melenthin  told 
him  where  he  was  going  and  what  be  was 
going  for,  he  told  Melenthin  be  could  have  a 
borse;  that  there  were  plenty  of  horses 
there.  Moore  testified  that  Francisco  went 
for  a  saddle,  returned  with  it,  and  then  went 
off  In  another  direction.  He  also  testified 
that  defendant  told  Melenthin  be  could  have 
the  grey  horseu  Vejil  testified  to  Frandaco 
being  sent  for  a  borse.  Archnletta  testified 
to  It,  and  every  drcumstanoe  connected  with 
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Francisco  on  ttie  day  of  tbe  bomlcide  shows 
conclusively  that  at  Melenthln's  reqaest  de- 
fendant had  first  sent  Francisco  for  the  sad- 
dle and  then  for  the  horse. 

The  state  also  makes  the  point  that  Mrs. 
Allre  said  on  one  occasion  defendant  told  her 
be  liked  that  man  (speaking  of  Archuletta), 
that  some  dog  Mexican  was  trying  to  betray 
him,  and  that  he  was  going  to  protect  him  in 
every  way  possible.  There  is  here  some  in- 
dication of  feeling  towards  his  own  country- 
men, but  none  against  Melenthin.  His  uni- 
form course  of  conduct  towards  Melenthin 
and  Melenthln's  towards  him  was  that  of 
friendship,  confidence,  and  trust  At  de- 
fendant's camp  on  the  day  of  the  homicide, 
while  they  were  waiting  for  the  saddle  horse, 
defendant  understood  perfectly  what  Melen- 
thin had  come  for ;  he  had  complied  with  ev- 
ery request  made  by  Melenthin;  they  chatted 
and  smoked  and  apparently  were  on  the  best 
of  terms.  According  to  the  witness  Moore, 
however.  Just  before  the  shooting  began,  and 
when  defraidant  was  resaddling  his  horse, 
Melenthin  asked,  "Ain't  you  going  to  let  me 
have  that  horse?''    Defendant  answered  by 

saying,  "I  will  let  no  G d  d ^n  white 

man  have  my  horse."  If  this  language  was 
uttered  by  defendant.  It  Is  the  first  offen- 
sive remark  heard  from  bis  lips.  Moore, 
on  cross-examination,  admitted  that  in  the 
preliminary  examination  be  may  have  tes- 
tified that  defendant  said,  "I  will  let  no 
damn  man  have  my  horse."  Ue,  however, 
said  his  statement  as  made  at  tbe  trial  was 
correct  Witness  Moore  admits  that  op  to 
tbls  time  nbt  an  offensive  word  had  been  ut- 
tered, and  nothing  had  been  said  or  done  by 
■  either  party  evincing  the  slightest  feeling  of 
hostility.  Admitting  that  the  defendant  used 
tbe  language  as  stated  by  Moore  at  the  trial, 
it  bad  no  tendency,  In  the  mind  of  the.  writ- 
er, to  establish  a  malicions  Intent  to  murder 
a  man  with  whom  iie  luid  always  before  been 
on  frlouily  terms.     - 

Other  Incidents  are  relied  on  by  tbe  state. 
After  defendant  was  arrested  be  was  takai 
to  the  home, of  Mrs.  Allre  for  a  cbai%e  of 
dotbing.  mVs.  Alire  says  tbat  defendant 
pulled  otC  tbe  shirt  be  had  been  wearing, 
banded  It  to  ber,  and  told  her  to  bum  it  She 
does  not  say  tbat  anything  was  the  matter 
with  tbe  shirt,  whether  U  was  bloody,  dilapi- 
dated, or  unfit  for  further  use.  The  incident, 
without  farther  explanation,  seems  to  be  ok- 
tlrely  without  point  or  8ignlflcanc& 

Mrs.  Allre  also  testified  that  on  this  same 
occasion  she  asked  defendant  what  he  bad 
done.  Defendant  replied:  "If  he  (meaning 
Arcbnletta)  said  be  dooe  it  all  himself,  I  am 
going  free  again."  Ck>nsiderlng  the  awkward 
manner  of  expressing  his  meaning,  this  lan- 
guage may  well  be  construed  to  mean,  "If 
Arcbuletta  tells  the  truth  and  admits  be  did 
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it  all,  I  am  going  free  again."  If  a  reasona- 
ble interpretation  can  be  made  suggesting  a 
meaning  consistent  with  innocence,  the  de- 
fendant is  entitled  to  such  interpretation. 

Mr.  Franklin,  a  witness  for  the  state,  says 
that  on  tbe  24th  of  August  he  was  up  at  de- 
fendant's camp.  There  were  20  or  26  people 
around,  more  or  less  excited.  Defendant  was 
there  under  arrest.  Witness  asked  defend- 
ant, "Ignaclo,  what  have  you  done;  why  do 
tbey  arrest  you?"  Defendant  answered: 
"Sb-b ;  they  hear."  Hiis  statement  was  in- 
troduced by  the  state  and  relied  on  as  an  in- 
dication of  guilt  It  may  or  may  not  be.  It 
Is  only  ordinary  prudence  on  tbe  part  of  any 
man,  whether  guilty  or  Innocoit,  to  decline  to 
talk  about  his  case,  especially  when  be  Is  un- 
der arrest  If  he  says  nothing,  there  is  no 
language  to  be  distorted  or  misconstrued.  If 
he  talks,  especially  in  tbe  presence  of  those 
who  are  prejudiced  against  him,  lie  may,  or- 
dinarily, expect  bis  language  to  be  twisted 
into  some  sort  of  an  admission.  Defendant's 
precaution  la  this  req)ect  should  not  be  con- 
strued as  evidence  of  guilt 

Defendant,  daring  tbe  time  Frandsoo  was 
gone  for  the  saddle,  drew  a  paper  from  bis 
box,  passed  It  to  Melenthin  and  said:  "This 
war  is  all  damned  lies."  It  was  an  awkward 
expression,  and  bis  meaning  not  altogetber 
Intelligible.  The  incident  suggeatst  tbat  be 
was  somewhat  at  a  padflst  and  ixA  alto- 
getber in  sympatby  with  tbe  war.  It  Indi- 
cated no.  malice  toward  Melenthin,  or  any 
living  man. 

Every  inddeot  above  set  forth  and  relied 
on  by  tbe  state  to  eatabUsh  a  motive  for  tbe 
killing  is  susceptible  of  a  construction  con- 
sist^it  with  the  defendant's  innocence. 
Where  such  is  the  case,  guilt  cannot  be  pre- 
sumed. This  Is  a  fundamental  principle  of 
criminal  law,  and  cannot  be  disregarded 
without  grave  injustice  to  the  man  charged 
with  crime.  Much  of  tbe  conduct  of  defend- 
ant Immediately  after  the  homicide  was  not 
only  Inconsistent  with  guilt,  but  strongly  in- 
dicative of  Innocence.  Within  two  or  three 
minutes  after  tbe  first  shots  were  fired  he 
mounted  bis  horse,  rode  to  where  Francisco 
was,  and  said  to  him,  "These  men  have  killed 
each  other."  He  then  said  to  Francisco, 
"Look  after  the  flock."  It  Is  not  easy  to  con- 
ceive of  a  murderer,  his  hands  reeking  with 
tbe  blood  of  his  victim,  rushing  immediately 
from  the  scene  of  bis. crime  and  telling  b^ 
subordinate  to  look  after  a  flock  of  sheep. 
Tbe  mind  of  sudi  a  man  would  be  engrossed 
with  matters  of  greater  moment  The  inci- 
dent savors  of  Innocence  rather  than  gaOt, 
Besides  this,  tbe  remark,  "These  men  have 
killed  eadi  other,"  was  part  of  tbe  res  gestte, . 
spoken  without  deliberation  or  premedita- 
tion. It  was  Just  as  competent  as  evidence  as 
If  some  witness  on  the  trial  bad  sworn  tbat 
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-be  saw  IfeltatUn  and  Arclniletta  shooting  at 
one  anotber,  and  perhaps  more  satisfactory. 
The  defendant  then  went  on  to  Robinson's 
camp  for  help,  procured  It,  returned,  and  as- 
sisted EVanklln  In  covering  the  body  of  Me- 
lentblD.  These  circumstances  point  stron^y 
to  defendant's  innocence. 

[1]  The  court  Is  of  the  opinion  that  the  €▼• 
Idence  was  Insufficient  to  sustain  a  convic- 
tion. 

Defendant  excepts  to  the  giving  of  certain 
instructions,  also  to  certain  language  used 
in  other  Instructions,  and  to  the  refusal  of 
the  trial  court  to  instruct  as  requested  by 
defendant..  We  have  carefully  examined  all 
the  alleged  errors  In  these  respects,  and  have 
carefully  read  the  instructions  as  a  whole. 
We  are  of  the  opinion  the  rights  of  the  de- 
fendant were  carefully  safeguarded  by  the 
instructions,  and  that  in  all  cases  where  the 
refused  requests  correctly  stated  the  law  the 
matter  was  sufficiently  covered  by  the  in- 
structions given. 

[2]  Defendant  also  excepts  to  a  statement 
made  In  the  argument  to  the  jury  by  one  of 
the  state's  counsel  who  tried  the  case  to  the 
effect  that  "this  man  (meaning  the  defend- 
ant) committed  one  of  the  gravest  crimes  ev- 
er committed  in  the  state  of  Utah."  This 
was  simply  a  statement  of  counsel's  opin- 
ion made  In  the  course  of  argument.  Coun- 
sel had  the  right  to  state  his  conclusionB 
from  the  evidence  even  though  bis  ooncla- 
sions  were  wrong.  There  was  no  error  in 
this  regard. 

[S]  Defendant  also  excepts  to  alleged  re- 
marks made  by  the  state's  attorney  to  the 
effect  that  the  defendant  had  not  denied  the 
shooting.  Tbe  record  as  to  this  assignment  is 
Insufficient.  It  is  not  shown  Just  what  the 
state's  attorney  said.  The  exception  is  not 
well  taken. 

Finally,  defendant  excepts  to  a  certain 
statement  alleged  to  have  been  made  by  tbe 
district  attorney  in  his  argument  to  the  Jury. 
The  record  as  to  that  assignment  is  as  fol- 
lows: 

"Mr.  King:  I  except  to  the  statement  of 
counsel  that  defendant  admits  himself  that  be 
fired  the  shot.  The  defendant  does  not  admit 
it.  It  is  miscondnct  on  the  part  of  the  dis- 
trict attorney. 

"The  Court:  Counsel  did  not  say  he  admit- 
ted it. 

"Mr.  King:  If  there  is  any  dispute  about  it, 
I  want  the  record  right  at  this  time  as  to  what 
counsel  did  say.  Did  you  (addressing  Mr.  Pat- 
terson, the  district  attorney)  state  the  defend- 
ant said  he  fired  the  shot? 

"Mr.  Patterson:  That  is  correct. 

"Mr.  King:  I  except  to  that  as  misconduct 


on  the  part  of  the  district  attorney  in  this 
case." 

From  the  foregoing  record  it  appears  the 
district  attorney  did  make  the  statement,  and 
that  defendant's  attorney  made  seasonable 
objection  and  took  an  exception  thereto. 

[4,  E]  The  writer  of  this  opinion  has  read 
with  scrupulous  care  every  word  of  the  evi- 
dence produced  at  the  trial.  He  has  been 
unable  to  find  that  defendant  ever  at  any 
time  admitted  that  he  fired  a  single  shot  in 
connection  with  the  tragedy.  Just  why  the 
district  attorney  made  the  statement  and 
after  his  attention  was  specifically  called  to 
It,  in  effect,  reiterated  it  in  the  presence  of 
the  Jury,  is  Incomprehensible.  If  he  conceiv- 
ed the  idea  that  because  the  defendant  did 
not  offer  himself  as  a  witness  he  was  deemed 
to  have  admitted  his  guilt,  such  conception 
was  clearly  erroneous.  Tbe  statutes  of  this 
state  safeguard  a  man  accused  of  crime  who 
fails  to  become  a  witness  In  his  own  behalf 
against  every  such  presumption.  Comp. 
Laws  1917,  S  8279.  In  the  case  at  bar,  be- 
cause of  the  peculiar  nature  of  the  case,  the 
prosecuting  attorney  who  tried  the  case 
ought  to  have  been  more  than  ordinarily 
careful  to  see  that  no  Injustice  was  done. 
The  defendant  was  a  Mexican  appearing  at 
the  trial  In  the  attitude  of  a  man  who  was 
related  to,  and  In  sympathy  with,  a  deserter 
from  the  United  States  army.  The  Jury  was 
composed  of  Aiiierlcan  citizens  having  no 
particular  love  for  Mexicans,  and  more  or 
less  prejudice  and  race  feeling  was  to  be  ex- 
pected. The  prejudice  would  not  only  exist 
against  the  defendant,  but  against  his  wit- 
nesses, who  were  of  the  same  race.  The  dis- 
trict attorney  stood  before  the  Jury  repre- 
senting the  majesty  of  the  law,  and  no  doubt 
had  the  Implicit  confidence  of  the  Jury,  which 
was  well  deserved.  The  case  at  best  was  ex- 
ceedingly close,  and  th"  evidence  complicated 
and  difficult  to  digest  In  these  circumstanc- 
es the  defendant  was  at  a  decided  disadvan- 
tage. Wh«i  the  district  attorney  said  that 
the  defendant  had  admitted  the  shooting, 
and  reiterated  the  statement  in  the  presence 
of  the  Jury,  they  must  have  thought  that  by 
some  implication  of  law  an  admission  by  de- 
fendant had  actually  been  made.  In  view  at 
the  circumstances,  we  think  the  statement 
was  prejudicial  error. 

For  the  reasons  stated,  the  Judgment  is 
reversed,  and  the  cause  is  remanded  to  the 
district  court,  with  directions  to  grant  the 
defendant  a  new  trial. 

OORFMAN,  O.  J.,  and  FRICK,  WBBBB, 
and  GIDEON,  JJ.,  concur. 
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POWERS  V.  LAWSON  et  al.    (No.  3466.) 
(Sapreme  Court  of  Utah.    July  1,  1920.) 

1.  Vendor  and  pnrohaser  d=>77— laatallment 
eontraet  obligated  buyers  to  pay  only  $15  a 
month. 

A  contract  by  bnyera  of  realty  to  pay  $200 
cash  and  $15  a  month  thereafter  untU  whole  of 
price  had  been  paid,  with  interest  on  deferred 
paymenta  at  8  per  cent,  per  annum,  obligated 
bayen  to  pay  $15  each  month  in  extingniah- 
ment  of  the  interest  for  that  month,  balance  of 
payment  to  be  applied  on  principal. 

2.  Vendor  and  purchaser  €=34S— Conitructlon 
of  contract  by  parties  binding. 

Where  the  boyera  of  land  agreed  to  pay 
$200  in  cash  and  $15  a  month  thereafter  until 
the  whole  price  was  paid,  with  interest  on  de- 
ferred payments  at  8  per  cent,  per  annum,  an 
engagement  possibly  ambiguoua,  construction 
of  parties  for  nine  years,  effected  by  buyers 
making,  and  the  sellers  accepting,  a  payment  of 
$15  each  month  in  extinguishment  of  the  in- 
terest due,  balance  for  application  on  the  prin- 
cipal, was  binding  on  the  parties. 

3.  Mortgages  ^=3257  —  Transferee  charged 
with  notice  of  rights  of  persons  In  possession. 

The  transferee  of  a  note  and  the  mortgage 
securing  it  was  charged  with  notice  of  all  the 
rights  of  prior  purchasers  from  the  mortgagor, 
in  possession.  1 

4.  Appeal  and  error  «=3747( I)— Cross-appeal 
must  be  taken  to  reverse  or  modify  Judg- 
ment In  favor  of  party  assigning  cross-error. 

Where  the  purpose  of  a  cross-assignment  is 
to  reverse  or  modify  judgment  in  favor  of  the 
person  assigning  cross- errors,  it  is  necessary 
to  take  cross-appeals.! 

Appeal  from  District  Court,  Weber  Coun- 
ty;  A.  W.  Agee,  Judge. 

Action  by  Elizabeth  Fowers  against  Da- 
vid C.  Iiawson  and  others.  From  Judgment 
for  plaintiff,  Andrew  C.  and  Emily  Kas- 
mnssen,  two  defendants,  appeal.  Reversed, 
and  cause  remanded,  with  directions. 

Geo.  Halverson,  of  Ogden,  for  i^ppellants. 
Jobs  A.  Sneddon,  of  Ogden,  for  respond- 
ent. 

FBICK,  J.  The  plaintiff,  as  Indorsee  of  a 
promissory  liote  in  favor  of  one  Ralph  E. 
Hoag  and  the  assignee  of  the  mortgage  giv- 
en to  secure  said  note,  brought  this  action 
to  foredose  said  mortgage.  The  complaint 
is  In  the  ordinary  form  of  such  actions.  It 
la  tber^n  alleged  that  the  defendants  claim 
some  "Interest  In  or  lien  upon"  the  mort- 
gaged pranises,  but  the  plaintiff  avers  that 
such  Interest  or  claim  is  subject  to  the  mort- 
gage.   The  defendants  Andrew  0.  and  Emily 

'  Sharer  v.  KlUpack.  ITS  Pac.  MS. 
'  Dlsttngulishing  Railroad  v.  Board  of  Biducatlon,  86 
Vtait,  12,  99  Pac.  263. 
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Rasmussen  answered  the  complaint,  and  ad- 
mitted that  they  dalmed  some  interest  In 
the  premises,  setting  forth  the  same  and  to 
which  we  shall  refer  later,  and  averred  that 
their  Interest  is  superior  to  said  mortgage. 
The  defendant  Evona  Investment  Company 
also  answered  the  complaint,  and  set  forth 
its  daim,  to  wbldi  It  is  not  necessary  to 
refer,  however.  Upon  a  hearing  the  court 
entered  Judgment  In  favor  of  the  plaintiff, 
in  which  certain  conditions  were  Imposed, 
from  whldi  Judgment  Andrew  C.  and  Emily 
Rasmussen  appeaL 

In  order  to  fully  understand  the  real  ques- 
tions presented  for  determination,  it  will  be 
necessary  to  refer  to  the  court's  flndings  of 
fact  and  condnsioo  of  law  somewhat  In  de- 
tail. 

The  oooTt  In  substance  f oimd  the  following 
facts: 

That  on  the  24th  day  of  March,  1911,  the 
defendant  David  O.  Iiawson  was  the  owner 
of  the  real  estate  described  In  the  mortgage, 
and  that  on  that  date  he  entered  Into  a  con- 
tract with  Andrew  C.  and  Emily  Rasmusaoi, 
hereinafter,  for  convenience^  styled  (appel- 
lants, whereby  said  Lawson  agreed  to  erect 
a  certain  dwelling  house  on  the  real. estate 
described  in  said  contract  and  In  the  mort- 
gage aforesaid,  and  the  appellants  agreed  to 
purchase  said  dwelling  house  and  said  par- 
cel of  ground  for  the  agreed  price  of  $2460, 
to  be  paid  as  follows: 

"$200  in  cash,  the  receipt  of  which  is  hereby 
acknowledged,  and  $15  per  month  thereafter 
until  the  whole  of  said  purchase  price  has  been 
paid,  with  interest  on  all  deferred  payments 
at  the  rate  of  8  per  cent,  per  annum." 

That  thereafter  said  Lawson  completed 
said  dwelling  house,  and  the  appellants,  on 
the  20th  day  of  June,  1911,  went  into  pos- 
session of  said  dwelling  and  said  parcel  of 
ground  and  paid  said  sum  of  $200  and  the 
sum  of  $15  "each  and  every  month  thereaft- 
er" as  specified  in  said  contract. 

That  on  the  23d  day  of  June,  1911,  the  de- 
fendants David  C.  and  Orrllla  Ann  Lawson 
duly  executed  and  acknowledged  a  deed 
whereby  they  conveyed  said  parcel  of  ground 
to  the  appellants,  and  thereafter,  on  the  6th 
day  of  July,  1911,  said  deed,  together  with 
the  contract  of  pvurchase  entered  into  be- 
tween said  Lawson  and  appellants,  was 
placed  in  escrow  with  the  Utah  National 
Bank  of  Ogdoi.  After  referring  to  the  pa- 
pers left  In  escrow,  the  material  portions  of 
the  agreement  read  as  follows: 

"The  said  Utah  National  Bank  is  hereby  em- 
powered and  directed  to  deliver  the  above-de- 
scribed papers  to  Andrew  C.  Rasmussen,  party 
of  the  second  part,  or  order,  only  upon. payment 
tb  them  of  the  sum  of  $2,150  and  interest  as 
specified  below,  for  account  of  said  D.  0.  Law. 
son,  payable  as  follows:    As  per  contract  here> 


»For  other  cases  see  same  to»ie  and  KBY-NUMBER  In  all  Kay-Numbered  DigeaU  and  Indaxa* 
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witli,  payments  to  date  from  June  20,  IdU. 
In  case  the  terma  of  this  escrow  shall  be  ful- 
filled, then  this  agreement  shall  terminate  and 
be  null  and  void,  but,  however,  in  case  the  par- 
ty of  the  second  part  shall  fail  to  make  the 
payments  at  maturity,  as  aforesaid  and  for  a 

period  of  days  thereafter,  then  and  in 

that  case  the  said  party  of  the  first  part  shall 
have  the  option,  if  be  so  desires,  to  withdraw 
the  above-described  papers,-  and  shall  retain 
any  and  all  sums  of  money  which  may -have 
been  paid  thereon  by  the  said  party  of  the  sec- 
ond part  as  liquidated  damages,  and  the  Utah 
National  Bank  shall  be  released  from  the  trust 
herein  created,  and  from  any  further  respon- 
sibility in  this  matter." 

That  on  the  23d  day  of  June,  1911,  after 
the  appellants  had  entered  into  and  were  In 
possession  of  the  premises  aforesaid,  and 
without  their  knowledge  or  consent,  the 
IiEWsons  executed  and  delivered  to  Ralph  £>. 
Hoag  their  certain  pr<HniB8ory  note  tor  the 
sum  of  $1,000,  the  payment  of  which  they 
secured  by  executlngr  and  delivering  to  him 
a  mortgage  upon  said  parcel  of  ground  with 
the  dwelling  thereon,  which  note  was  pay- 
able in  three  years  from  date  with  8  per 
cent.  Interest 

That  when  said  note  became  due  said 
Lawaons  executed  and  delivered  to  said 
Hoag  a  renewal  note  for  said  sum  of  |l,O0O. 
payable  August  24,  1917,  with  8  per  cent  In- 
terest, and  Hecure<l  the  payment  thereof  by 
executing  and  delivering  to  said  Hoag  a 
mortgage  on  the  premises  aforesaid,  which 
mortgage  was  duly  recorded,  and  which 
note  and  mortgage  were  executed  and  .de- 
livered without  the  knowledge  or  consent  of 
the  appellants. 

That  on  the  26th  day  of  August,  1914,  said 
Hoag  duly  indorsed  and  delivered  said  note 
and  assigned  said  mortgage  to  the  plaintiff 
herein. 

That  said  Lawsons  did  not  pay  said  note 
or  any  part  thereof  except  the  accrued  in- 
terest up  to  the  3d  day  of  April,  1917,  which 
interest  was  paid  out  of  the  $15  monthly 
payments  made  by  the  appellants  on  said 
contract,  and  which  payments  were  made  to 
the  bank  aforesaid. 

That  there  is  due  on  said  note  and  mort- 
gage the  sum  of  $1477.75. 

l%at  appellants  "have  made  default  in 
the  payments  of  the  Installments  to  be  paid 
by  them  upon  the  contract  hereinbefore  set 
out  and  that  there  I9  now  owing  and  nn- 
paid  on  said  contract  the  sum  of  $1,649.83, 
of  which  sum  $14229.18  is  past  due." 

We  have  omitted  all  the  findings  and  con- 
clusions of  law  we  do  not  deem  pertinent  to 
the  qnestlon  to  be  decided. 

niie  court  also  found  as  conclusions  of 
law  that  the  appellants  "were  required  to 
pay  on  said  contract  the  sum  of  $15  prind' 
pal  and  interest  at  8  per  cent,  on  the  un- 
paid portion  of  the  purchase  price  each 
month."     The  court   therefore  found   that 


they  were  in  default  as  before  stated,  and 
found  that  they  ^onld  pay  said  $1,22943 
within  60  days,  and  in  case  they  failed  to 
do  so  that  said  premises  be  'sold  and  tlie 
proceeds  of  sale  applied  first  to  the  payment 
of  costs  and  second  to  the  payment  of  the 
amount  found  due  on  plalntifTs  mortgage. 
The  court  also  found  tiiat  the  Ijawsons  were 
personally  liable  for  the  debt  secured  by 
said  mortgage.  The  court  also  adjudged  the 
mortgage  to  be  inferior  to  the  rights  of  ap- 
pellants, but,  as  before  stated,  held  that  in 
view  that  they  were  In  arrears  in  the  pay- 
ments on  their  contract  of  purchase,  plaln- 
tlfif  was  entitled  to  the  money  which  la  due 
and  unpaid  thereon  as  before  stated. 

A  decree  was  entered  in  accordance  with 
the  findings  of  fact  and  conclusions  of  law, 
from  which  this  appeal  is  prosecuted. 

[1]  The  appellants  contend  that  the  ooart 
erred  in  finding  that  they  are  In  arrears  or 
"In  default"  in  making  the  payments  on  the 
contract  of  purchase.  The  objections  made 
by  them,  however,  really  relate  to  the  court's 
conclusion  of  law  in  construing  the  contract 
of  purchase  entered  into  between  Lawson 
and  the  app^lants  and  nnder  which  they 
are  In  possession  of  the  premises.  The  so- 
called  finding  of  fact  is  entirely  based  upon 
the  construction  the  court  placed  on  said 
contract.  The  portion  of  the  contract  con- 
strued by  the  court  relates  to  the  payment 
of  the  purchase  price  stipulated  in  the  con- 
tract of  purchase.  The  terms  with  regard  to 
the  payments  are: 

'^Two  hundred  dollars  in  cash,  the  receipt  of 
which  is  hereby  acknowledged,  and  $15  per 
month  thereafter  until  the  whole  of  said  pur- 
chase price  has  been  paid,  with  interest  on  all 
deferred  payments  at  the  rate  of  8  per  cent 
per  annum." 

While  to  the  writer  the  foregoing  language 
seems  reasonably  clear  and  free  from  doubt 
yet  such  may  not  be  true  as  to  all  minds. 
The  language  Is  that  $15  shall  be  paid  ea<<h 
ni.onth  until  the  principal  and  interest  are 
paid.  To  my  mind  this  language  means  that 
both  principal  and  interest  shall  be  paid  at 
the  rate  of  $15  per  month.  The  principal 
and  interest  so  far  aa  the  payment  thereof 
Is  concerned,  are  treated  as  though  Uie  In- 
terest were  a  part  of  the  purchase  price; 
that  Is,  in  making  the  paymeats  the  $15 
monthly  payments  include  both  th^  princi- 
pal and  the  interest  the  same  as  though 
both  were  expressed  as  part  of  the  purdiasa 
price.  The  court  however,  held  that  the 
contract  means  that  $15  was  to  be  paid  up- 
on the  principal,  and  in  addition  thereto  the 
appellants  were  required  to  pay  8  per  cent 
Interest  upon  the  entire  principal  each 
month.  The  cmtract  does  not  so  sped^r. 
Neither  does  the  contract  mean  that  the  ap- 
pellants should  pay  the  $15  and  in  addition 
thereto  8  per  'Cent  interest  on  the  $15  for 
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the  past  montb.  Kor  did  the  couit  so  con- 
strue It,  and  yet  tbe  language  is  more  sus- 
ceptible of  that  meaning  than  it  is  of  the 
meaning  the  court  placed  upon  it,  namely, 
that  It  means  that  the  appellants  were  re- 
qalred  to  pay  $15  each  month,  and  In  addi- 
tion thereto  a  sum  equal  to  8  per  cent.  In- 
terest on  the  whole  of  the  unpaid  purchase 
price.  If  that  were  the  intention  of  the 
parties,  the  languoge  used  does  not  clearly 
express  audi  Intention. 

[1]  Liet  it  be  conceded,  however,  that  the 
language  respecting  payments  ia  not  free 
from  ambiguity  or  doubt.  The  parties  to 
the  contract,  from  the  very  beginning,  com- 
mencing in  1911,  nntQ  the  bringing  of  this 
action,  and  for  a  period  of  practically  nine 
years,  always  cMistrued  the  contract  to 
mean  that  $15  was  the  maximum  monthly 
payment  that  could  be  required  tberetmder, 
and  payments  in  that  amount  have  always 
been  made  by  the  appelliuits  and  accepted 
by  Lawson  and  the  bank  to  which  the  pay- 
ments were  made.  So  much  of  the  $16  as 
was  necessary  was  each  month  applied  to 
the  payment  of  the  accfned  interest,  and 
the  remainder  was  applied  on  the  princi- 
pal. We  thus  have  a  contemporaneous,  a 
continued,  and  a  practical  construction  of 
the  contract  by  the  parties  thereto.  Ijet  It 
also  be  remembered  that  the  construction 
was  not  a  hasty,  or,  perhaps,  an  lUy  consid- 
ered construction.  Upon  the  Cimtrary,  It 
was  one  which  had  been  continued  for  years 
and  was  applied  very  many  times  in  making 
payments.  The  law  Is  well  settled  Qiat, 
where  the  language  used  in  a  contract  is 
ambiguous,  and  where  the  parties  have  con- 
strued it,  and  such  constmctlon  is  not  dear- 
ly contrary  to  the  ordinary  and  usual  mean- 
ing of  the  language,  the  courts  will  follow 
and  enforce  the  construction  the  parties 
have  given  the  contract  The  rule  is  well 
and  clearly  stated  In  2  Elliott,  Ck>ntract8,  | 
1537,  under  the  heading  "Practical  Oon- 
stmction,''  In  the  following  words: 

"^t  is  a  famihar  law  that,  when  a  contiact  is 
■mUgnoiM  in  its  terms,  a  construction  given  to 
U  by  the  parties  tbe^to  and  by  their  actions 
thcreonder,  before  any  controversy  has  arisen 
as  to  its  meaning,  with  knowledge  of  its  terms, 
is  entitled  to  great  weight,  and  will,  when 
reasonable,  be  adopted  and  enforced  by  the 
courts.  The  constraction  placed  on  the  con- 
tract by  parties  thereto  prevails  when  the  lan- 
gnage  used  will  reasonably  allow  sncb  constmc- 
tion,  even  tbongb  the  coart  would  probably 
adopt  a  different  construction  were  It  not  for 
the  practical  eoostroetion  already  placed  by 
the  parties  on  their  agreement.  The  construc- 
tion placed  upon  the  contract  by  the  parties 
tiiemselves  is  of  great  value  in  determining 
its  correct  interpretation.  The  reason  nnder- 
lyiog  this  mle  is  that  it  Is  the  duty  of  the  conrt 
to  give  effect  to  the  -intention  of  the  parties 
triiere  it  is  hot  whoDy  at  variance  'with  the 
correct  legal  interpretation  ol  the  terma  of 
the  contract,  and  a  practical  construction  plac- 
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ed  by  the  parties  upon  the  instnunent  is  th4 

best  evidence  of  their  intention." 

To  the  same  effect  are  North  Boulder, 
etc.,  Co.  V.  Leggett  D.  &  R.  Co.,  63  Colo.  522, 
168  Pac.  742,  and  Board  of  Com'rs  v.  Hen- 
derson  (Okl.)  168  Pac.  1007. 

[3]  Lawson  would  thus  be  bound  by  ti\e 
construction  he  himself  had  placed  upon  the 
contract.  Plaintiff  is  in  no  better  plight 
The  note  and  mortgage  in  question  were  ex- 
ecuted and  ddivered  by  Lawson  to  Hoag 
long  after  appellants  went  into  possession  of 
the  mortgaged  premises,  and,  as  the'  court 
found,  they  were  so  executed  and  delivered 
without  their  knowledge  or  consent  Plato- 
tiff,  by  reason  of  their  possession;  was 
charged  with  notice  of  all  of  their  rights. 
The  law  Is  well  and  tersely  stated  in  2  Bal- 
lard, Law  of  Real  Property,  |  44,  as  follows : 

"'Where  the  bolder  of  the  legal  title  is  'out  of 
possession,  those  who  deal  with  him  as  to  the 
title,  without  making  inquiry  of  the  one  in  pos- 
sesrfon,  do  so  at  their  periL" 

In  4  Ballard,  Law  of  Real  Property,  |  688, 
it  Is  said: 

"Possession  of  land  by  a  contract  purchaser 
is  constructive  notice  of  his  rights." 

In  7  Ballard,  Law  of  Real  Property,  i  619, 
It  Is  said: 

"Actual  possession  of  land  Is  notice  to  the 
world  of  the  ownership  or  interest  therein^ 
*  *  *  Such  possession  is  constructive  notice 
of  everything  which  a  party  interested  in  the 
premises  would  get  by  inquiring  of  the  party  in 
possession." 

'While  there  ,are  exceptions  to  the  rule 
just  stated,  which  are  referred  to  by  this 
court  In  the  case  of  Shafer  v.  KlUpack,  173 
Paa  948,  the  case  at  bar  does  not  come  witii- 
to  any  of  the  exceptions,  but  falls  wlthto 
the  general  rule.  Moreover,  the  plaintiff 
has  sacrificed  nothing,  since  her  security  Is 
ample,  and  if  she  needs  the  money  she  no 
doubt  may  obtain  It  by  selling  the  security, 
precisely  as  did  Hoag.  Upon  the  other 
hand,  the  court's  construction  may  seriously 
affect  KppMants.  They  may  lose  their  home 
by  being  ctnnpelled  to  make  the  payments  to 
a  much  shorter  period  of  time  than  they  had 
agreed  to  make  them  to  oase  they  are  finan- 
cially unable  to  do  so.  Had  the  payments 
been  required  to  be  made  by  Lawson  on  en- 
tering Into  the  contract  as  they  are  now  re- 
quired to  be  made  by  the  court.  It  is  quite 
probable  that  appellants  would  not  have  en- 
tered toto  the  contract  but  would  have  pur- 
chased a  home  from  some  other  person. 

'While  the  court  was  clearly  right  to  rul- 
tog  that  the  rights  of  the  platotiff  as  mort- 
gagee are  subsequent  and  Inferior  to  the 
rights  of  the  appellants  under  their  con- 
tract yet  to  our  Judgment  the  court  erred 
to  h<ridlng  that  the  appellants  had  breached 
the  terms  of  their  contract  and  are  to  ar- 
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rears  In  making  the  payments  on  the  pur- 
chase price. 

[4]  The ,  plaintiff  has,  however,  assigned 
cross-errors,  and  contends  that  the  court 
erred  in  holding  that  the  rights  of  appellants 
under  the  contract  of  purchase  are  superior 
to  her  rights  as  mortgagee,  and  she  assails 
the  Judgment  and  asks  that  it  be  reversed 
and  modified  in  that  particular.  In  view  of 
the  conclusion  we  have  reached  respecting 
the  terms  of  the  contract  of  purchase  enter- 
ed into  between  Lawson  and  appellants, 
plaintiff's  contentions  are  untenable.  We  de- 
sire to  add  here,  however,  that  In  view  that 
plaintiff  seeks  to  reverse  or  modify  the  judg- 
ment the  cross-assignment  of  errors  is  of  no 
avalL  Where,  as  here,  the  purpose  of  the 
cross-assignment  is  to  reverse  or  modify  a 
Judgment  In  favor  of  the  party  assigning 
cross-errors,  it  Is  necessary  to  take  a  cross- 
appeal.  It  is  true  that  in  the  case  of  Rail- 
road v.  Board  of  Education,  35  Utah,  13,  99 
Pac.  263,  and  on  which  case  plaintUTs  coun- 
sel relies  the  writer  of  this  opinion  used  lan- 
guage which  would  Justify  counsel  in  mak- 
ing the  foregoing  contentions.  The  Judg- 
ment in  that  case,  however,  was  not  revers- 
ed or  modified  upon  the  cross-assignment  of 
error,  and  this  court,  since  that  case  was  de- 
cided, has  in  no  case  reversed  or  modified  a 
Judgment  to  favor  vf  the  party  assigning 
cross-errors  upon  such  cross-assignment  of 
errors.  Appeals  in  this  Jurisdiction  are  per- 
mitted only  from  final  Judgments,  and  in 
case  it  is  Intended  to  reverse  or  modify  a 
Judgment  a  cross-appeal  is  as  necessary  by 
the  party  seeking  the  reversal  or  modifica- 
tion of  a  Judgment  In  his  favor  as  is  the 
principal  appeal.  True,  as  pointed  out  in 
the  case  referred  to,  the  cross-appellant 
may  avail  himself  of  the  bill  of  exceptions 
and  of  the  whole  record,  if  the  same  is 
brought  to  this  court,  which  is  prepared  and 
filed  by  the  principal  appellant.  It,  how- 
ever. Is  not  true,  as  there  intimated,  that  he 
may  also  reverse  or  modify  the  Judgment  In 
his  favor  upon  his  cross-assignment  of  errors 
without  a  cross-appeal.  If  he  desires  to  re- 
verse or  modify  the  Judgment  in  his  favor, 
he  must  serve  notice  of  his  cross-appeal  and 
assign  hl8  errors  In  support  tlieieof.  As  a 
matter  of  course,  if  he  does  not  desire  to  re- 
verse or  modify  the  Judgment,  but  merely  in- 
tends to  point  out  errors  which  neutralize, 
modify,  or  meet  the  assignment  of  errors'  of 
the  principal  appellant,  he  may  assign  such 
cross-errors  for  that  purpose  without  serv- 
ing a  notice  of  cross-appeal.  The  taking  of 
a  cross-appeal  in  this  Jurisdiction  is  so  sim- 
ple, and,  withal  so  free  from  labor,  trouble, 
or  expense  that  it  is  always  safer  and  more 
prudent  to  serve  notice  of  a  cross-appeal 
than  merely  to  rely  on  cross-assignments  of 
error.    We  have  made  the  foregoing  observa- 


tions and  do  so  unhesitatingly,  so  as  not  to 
mislead  the  profession  by  relying  on  what  Is 
said  in  the  case  of  Bailrokd  v.  Board  of  Ed- 
ucation, supra. 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  the  cause  is  remanded  to  the 
district  court  of  Weber  county,  with  direc- 
tions to  set  aside  its  findings  of  fact  and 
conclusions  of  law  in  which  It  found  that 
the  appellants  are  In  default  In  the  pay- 
ments on  the  purchase  price  under  their  con- 
tract and  to  substitute  findings  and  conclu- 
sions In  harmony  with  this  opinion,  and, 
further,  to  modify  the  findings,  conclusions 
of  law  and  Judgment  of  foreclosure  so  as  to 
make  plaintiff's  rights  subject  to  the  rights 
of  appellants  In  the  mortgaged  premises; 
appellants  to  recover  their  costs  on  this  ap- 
peal. 

CORFMAN,  0.  J.,  and  WEBMt,  GIDEON, 
and  THURMAN,  JJ.,  concur. 


(66  Utab,  430) 

VAN  ORDEN  V.  BOARD   OF  EDUCATION 

OF  CACHE  COUNTY  SCHOOL  DIST. 

et  al.     (No.  34S6.) 

(Supreme  Court  of  UUh.    July  2,  1820.) 

1.  ProhiMtiOB  «=>25— Geaeral  demurrer  tests 
suffioienoy  of  plaintiffs  allegations. 

General  demurrer  to  plaintiff's  affidavit  and 
petition  for  writ  of  prohibition  tests  the  Buffi- 
cieocy  of  the  grounds  complained  of  as  invali- 
dating proposed  bond  issue  and  sale. 

2.  Schools  and  school  districts  d=>97(4)— Time 
for  keeping  polls  open  at  bond  eleotlon  not 
controlled  by  general  election  statute. 

In  view  of  Comp.  Laws  1917,  {  5839,  pro- 
viding the  revised  statutes  establish  the  laws 
respecting  the  subjects  to  which  they  relate, 
aection  2111,  fixing  time  for  which  polls  shall 
be  opened  at  the  general  election,  does  not 
control  a  special  election  under  section  4627 
for  bonding  a- school  district  of  the  first  class, 
and  the  school  board  may  provide  polls  shall 
be  opened  between  1  and  7  o'clock  p.  m.,  it  be- 
ing incumbent  on  t>oard  to  give  notice  of  time 
and  place  of  election,  and  to  exercise  a  rea- 
sonable discretion  as  to  how  long  the  polls 
should  remain  opened.^ 

3.  Schools  and  school  districts  €=397(4)— Reso- 
lution and  notice  for  bond  eiectioa  held  aot 
to  invalidate  it. 

Resolution  of  school  board  of  district  of 
the  first  dags  calling  for  election  on  question 
of  a  bond  issue,  and  notice  of  the  election  as 
published  and  posted,  providing  the  question 
should  be  submitted  to  the  qualified  voters  and 
taxpayers,  did  not  invalidate  the  election;  a 
qualified  voter  and  taxpayer,  under  Comp.  Laws 
1917,  §  4630,  being  one  who  has  registered  and 
paid  taxes. 

>  Wbitmbrt  v.  Carbon   Oonnty,  U  Utah,  SM.   104 
Pac.  222. 
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4.  Schools  and  school  districts  i3=397(l)— Bond 
issBo  to  Improve  sohoolhouses  'and  make  ad- 
ditions hold  authorized;  "Improvement." 
Bond  issue  by  school  district  of  first  class 
for   racing   improvements  to   present  school- 
hoases   and   for   additions   held  autliorized   by 
Comp.  Lavs  1917,  |  4627,  authorizing  such  is- 
sues for  improving  the  grounds,  etc.,  "improve- 
ment" meaning  a  valuable  useful  addition,  as 
buildings,  fences,  etc.,  are  improvements  of  real 
estate,  and  repairs  and  additiona  are  improve- 
ments of  buildings. 

[B!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Improve- 
ment.] 

Original  application  for  writ  of  prohibition 
by  Peter  E.  Van  Orden  against  the  Board  of 
Edncation  of  Cache  County  School  District 
and  others.    Application  denied. 

C.  W.  Boyd,  of  Salt  Lalte  City,  for  plaintlflf. 
J.  C.  Walters,  of  Logan,  for  defendants. 

CORFMAN,  C.  J.  This  Is  an  original  pro- 
ceeding commenced  In  this  court  by  the  plain- 
tiff as  a  citizen,  resident,  and  taxpayer  of 
Cache  county  school  district  to  prohibit  the 
latter  from  issuing  and  selling  its  bonds  vot- 
ed at  a  special  bond  election  held  in  said  dis- 
trict February  17,  1920. 

The  question  submitted  at  the  election  to 
the  Toters  of  the  school  district,  in  so  far  as 
may  be  necessary  for  consideration  here,  was: 

"Shall  the  board  of  edncation  of  Cache  coun- 
ty school  Strict,  Cache  connty,  Utah,  be  em- 
powered to  issue  and  sell  its  negotiable  t)onds 
in  the  sum  of  four  hundred  thousand  ($400,- 
000.00)  dollars  for  the  purpose  of  purchasmg 
school  sites,  building  schoolbouses,  supply  the 
same  with  *  *  *  furniture  and  the  neces- 
sary apparatus,  and  improving-  buildings  and 
grounds,  said  bonds  to  be  issued  in  denomination 
of  $1,000.00,"  etc.? 

At  an  election  held  pursuant  to  notice,  778 
votes  were  cast  In  favor  and  327  against  the 
Issnance  of  said  bonds.  The  board  of  edu- 
catlcm  of  said  district  thereupon  proceeded, 
after  the  necessary  preliminary  steps  had 
been  taken,  to  negotiate  the  sale  of  the  bonds 
as  voted  for  at  said  election. 

The  plaintiff's  at&davit  and  petition  for  a 
writ  of  prohibition  challenge  the  legality  of 
the  bonds  and  the  right  of  Issuance  and  sale 
thereof  by  the  said  school  district  upon  three 
grounds,  namely: 

"(1)  That  the  notice  calling  such  election 
provided  that  the  polls  should  be  open  between 
the  hours  of  1  o'clock  p.  m.  and  7  o'clock  p.  m. 
of  said  day,  and  the  polls  were  actually  open 
only  between  said  hours,  whereas  the  laws 
of  the  state  of  Utah  require  that  at  all  elec- 
tions the  polls  shall  be  open  between  the  hours 
of  7  o'clock  a.  m.  and  7  o'clock  p.  m.  (2)  That 
the  resolution  calling  said  election  and  the  no- 
tice of  election  provided  that  the  question  of 
iaaaing  said  bonds  should  be  submitted  to  the 
'qualified  voters   and   taxpayers,'   whereas   the 


laws  of  the  state  of  Utah  require  that  such 
question  shall  be  submitted  to  the  'registered 
voters  residing  in  the  district  who  shall  have 
paid  a  property  tax  in  the  year  preceding  such 
election.'  (3)  That  the  resolution  calling  such 
election  and  the  notice  of  election  as  published 
and  posted  provide,  that  a  portion  of  funds  to 
be  derived  from  the  sale  of  said  bonds  shall  be 
used  for  the  purpose  of  making  improvements 
to  existing  schoolbouses,  whereas  there  is  no 
authority  under  the  laws  of  the  state  of  Utah 
whereby  a  board  of  education  may  issue  and 
sell  bonds  for  any  other  purpose  than  purchas- 
ing school  sites,  building  or  purchasing  one  or 
more  schoolbouses,  and  supplying  the  same  with 
furniture  and  the  necessary  apparatus,  for  im- 
proving the  grounds,  and  for  the  refunding  and 
redemption  of  all  or  any  portion  of  the  out- 
standing bonds  in  any  district." 


[1]  To  the  plaintiff's  affidavit  and  petitl(» 
the  defendants  have  filed  a  general  demurrer, 
thus  testing  the  sufficiency  of  the  grounds' 
complained  of  by  plaintiff  as  invalidating  the 
proposed  bond  issue  and  sale. 

1.  The  first  question  presented  by  the  plain- 
tiff, therefore,  is  whether  or  not  the  resolu- 
tion of  the  school  board  calling  the  election 
and  the  notice  of  election  as  posted  and  pub- 
lished providing  that  the  polls  should  be  open 
between  the  hours  of  1  o'clock  p.  m.  and  7 
o'clock  p.  m.,  and  the  fact  that  the  polls  re- 
mained open  only  during  said  hours,  invali- 
dated the  election. 

Cache  county  is  a  school  district  of  the 
first  class. 

Practically  all  the  laws  of  our'  state  apper- 
taining to  the  establishment  and  maintenance 
of  our  public  school  system  are  to  be  found 
under  title  90,  Comp.  Laws,  Utah  1017,  as 
amended  by  the  provisions  of  chapter  84, 
Laws  Utah  1919.  With  respect  to  special  elec- 
tions for  the  purpose  of  bonding  a  school  dis- 
trict of  the  first  class,  section  4627,  Comp. 
Laws  Utah  1917,  provides  that  the  board  of 
education  may  submit  the  question  of  bond- 
ing to  the  registered  voters  who  are  taxpay- 
ers of  the  district.  Section  4628  prescribes 
the  manner  In  which  such  an  election  may  be 
called  and  that  the  notice  of  the  election 
shall  contain,  among  other  things,  "the  time 
and  place  of  holding  the  same"  and  "the  time 
during  which  the  polls  will  remain  open." 
The  section  of  the  statute  under  consideration 
being  silent  as  to  the  hours,  the  defendant 
contends  that  the  time  the  polls  shall  remain 
open  is  to  be  determined  by  the  board  of  edu- 
cation and  fixed  by  them  at  the  time  of  call- 
ing an  election.  The  plaintiff  makes  the  con- 
tention that  the  provisions  of  titie  27,  Comp. 
Laws  Utah  1917,  with  respect  to  general  eleo- 
tions,  should  govern.  Section  2111  under  said 
last-mentioned  Utie  provides: 

"At  all  elections,  the  polls  shall  be  opened  at 
seven  o'clock  a.  m.,  and  continue  open  until 
seven  o'clock  p.  m.  of  the  same  day." 
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Botb  parties  agree  that  by  reaaon  of  sec- 
tion 4628,  supra,  providiiig  that  the  notice 
of  tbe  election  shaU  prescribe  tbe  time  during 
whidi  the  polls  shall  remain  open,  said  sec- 
tion presupposes  that  the  hours  should  be 
fixed,  either  by  action  of  the  board  or  by 
some  statute  in  order  to  hold  a  valid  election. 
That  must  be  conceded. 

The  provisions  of  title  27,  a  1,  supra,  re- 
lied on  by  the  plaintiff,  deal  with  a  "general 
election."  Under  the  aforesaid  title  and 
chapter,  It  la  provided  by  section  2100  there- 
of that— 

"There  mnst  be  held  throughout  the  state  on 
the  first  Tuesday  after  the  first  Monday  in  No- 
vember in  the  year  1898,  and  biennially  there- 
after, an  election  to  be  known  as  the  general 
election." 

[2]  Section  2101  of  the  same  chapter  defines 
a  general  election  to  be  "for  the  purpose  of 
choosing  in  the  proper  years  therefor  as  spec- 
ified by  the  Constitution  and  the  laws,  one  or 
more  of  the  following  officers,  to  wit,"  (nam- 
ing public  officers  and  not  including  municipal 
or  school  officers).  Sec.  2111,  supra,  provides 
that  at  all  elections  the  polls  shall  remain 
open  from  7  o'clock  a.  m.  until  7  o'clock  p.  m. 
of  an  election  day.  A  mere  cursory  reading 
of  the  provisions  of  chapter  1  under  said  title 
27  ought  to' convince  the  most  critical  that  the 
Legislature  is  there  dealing  with  general 
elections  held  for  the  purpose  of  electing 
public  officers  as  distinguished  from  all  Other 
elections.  So,  too,  we  think  it  is  apparent 
that  under  title  90,  supra,  the  Legislature  is 
dealing  solely  and  independently  with  mat- 
ters concerning  the  public  schools,  under 
which  title  is  found  section  4627,  providing 
for  a  "special  election  for  bonding  district," 
and  section  4628,  providing  how  an  election 
shall  be  called  for  that  purpose.  As  a  mat- 
ter of  Interpretation  of  statutes,  it  is  pro- 
vided by  section  5839,  Comp.  Laws  Utah  1917, 
that  "the  Revised  Statutes  establish  tbe  laws 
of  this  state  respecting  the  subjects  to  which 
they  relate."  In  view  of  the  foregoing  sec- 
tion, 5839,  we  would,  in  our  opinion,  be  going 
far  afield  to  attach  any  weight  Or  importance 
to  the  provisions  of  section  2111,  supra,  when 
It  is  so  patent  that  the  Legislature  by  that 
act  was  dealing  with  the  election  of  officers, 
an  entirely  different  subject  from  the  txHid- 
ing  of  a  school  district.  As  we  read  the  pro- 
visions of  section  4628,  it  was  incumbent  upon 
the  school  board,  the  time  not  being  fixed  by 
the  statute  relating  to  special  school  bond 
elections,  to  give  notice  of  the  time  and  place 
of  holding  tbe  bond  election  under  consider- 
ation. Further,  we  are  of  the  opinion  that 
the  requirements  of  said  section  4628  that  the 
notice  of  election  shall  prescribe  the  time 
which  the  polls  shall  remain  open  imposes 
up<m  the  board  the  duty  of  exercising  a  sound 
and  reasonable  discretion  as  to  what  hours 
the  polls  shall  remain  open  in  order  to  best 
tfubserve  the  Interests  and  convenience  of  the 


qualified  voters  within  tlie  district  We  an 
not  prepared  to  say,  at  least  in  the  abs»ioe 
of  some  showing  to  the  contrary,  that  the 
hours  fixed  in  the  notice,  from  1  o'dock  p.  m. 
to  7  o'clock  p.  m.,  were  not  reasonable  and 
beet  suited  to  subserve  the  Interests  and  ac> 
commodate  the  voters  of  the  district  We 
therefore  hold  that  tbe  validity  of  the  bonds 
voted  for  cannot  be  questioned  by  reason  of 
the  first  objection  urged  against  them  by  the 
plaintiff. 

2.  We  shall  next  consider  whether  the  fbct 
that  the  resolution  calling  an  election  and  the 
notice  of  the  election  as  published  and  posted 
providing  that  the  question  of  Issuing  bonds 
should  be  submitted  to  the  "qualified  voters 
and  taxpayers"  raider  the  election  an  IHegal 
one. 

The  qualifications  of  the  electors  are  pre- 
scribed by  section  4630,  Comp.  Laws  Utah 
1917,  which  provides: 

"Every  registered  voter  residing  in  any  school 
representative  district  in  which  any  election  is 
held  for  the  purpose  of  determining  tiie  qaes* 
tion  of  isaning  bonds  for  snch  school  district, 
and  who  shall  have  paid  a  property  tax  therein 
in  the  year  preceding  such  election,  shall  be 
entitled  to  vote  at  any  such  election.  Chal- 
lenges for  cause  by  any  qualified  voter  shall  be 
allowed  at  such  election,  and  promptly  decided 
by  the  Judges  eondncting  the  same." 

We  think  the  term  "qualified  voters  and 
taxpayers"  as  employed  in  the  notice  was 
equivalent  to  "registered  voters,  •  •  • 
who  shall  have  pfUd  a  property  tax,  •  *  • 
as  provided  in  the  statute."  Necessarily  a 
qualified  voter  and  taxpayer  must  be  one  who 
has  registered  and  paid  a  property  tax.  Mc- 
Laurln  v.  Tatum,  85  S.  C.  444,  67  S.  E.  560; 
Whitmore  v.  Carbon  County,  36  Utah,  394, 
104  Pac.  222.  Moreover,  In  the  case  last 
above  cited  this  court  held: 

"The  statute  itself  prescribes  the  qualifica- 
tions of  such  electors.  It  was  not  essential  to 
.set  them  forth  in  the  notice.  *  *  •  The 
function  *  *  *  of  the  notice  is,  not  to  notify 
the  public  *  *  *  what  the  law  is,  but  to  no- 
Utj  them  of  the  proposed  action  to  be  taken," 
etc. 

[S]  We  find  no  merit  in  plaintiff's  onten- 
tion  that  tbe  submission  of  the  question  to 
be  voted  upon  and  the  notice  given  Invalidat- 
ed the  election. 

8.  Lastly,  the  plaintiff  questions  the  valid- 
ity of  the  bond  issue  fbr  the  purposes  desig-  - 
nated  by  the  board  of  education  in  the  resolu- 
tion calling  the  election  and  in  the  notice 
posted  and  published. 

[4]  It  Is  provided  t^  section  4627,  Ctunp. 
Laws  Utah  1917,  that— 

"The  board  of  education  may  •  •  •  call 
an  election  in  each  school  representative  pre- 
cinct of  the  district,  and  submit  to  the  tax- 
payers of  the  district  whether  bonds  of  audi 
district  shall  be  issued  and  sold  for  the  pnrpoee 
of  raising  money  for  parchaslng  school  sites. 
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for  buildinc  or  pnrchaainc  one  or  more  school- 
houses,  and  aopplying  the  same  with  farniture 
and  necessary  apparatus,  for  improTinK  the 
gronnds,  and  for  the  refunding  and  redemption 
of  all  or  any  portion  of  any  bonda  outstanding 
in  SDcfa  district" 


Tbe  reaolution  passed  and  the  notice  post- 
ed and  published  designated,  among  other 
parpoBes  expressly  authorised  by  statute,  the 
purposes  of  making  "ImproTements  to  present 
Bchoolhonses"  and  also  "for  additions  to  pres- 
ent schoolhouses,"  and,  we  think,  rightly  so. 
Counsel  for  plaintiff  ooncedea  that  additions 
to  present  schoolhouses  may  be  considered 
within  the  meaning  of  the  statute  under  oon- 
sideration  wherein  It  Is  provided  that  one  of 
the  punmses  may  be  "building  a  schoolhouse,' 
bat  he  contends  that  the  statute  does  not  aa- 
thorixe  the  issuance  and  sale  of  bonds  for 
the  pnrpose  of  "improving  existing  build- 
ings." The  term  "improvement,"  as  defined 
by  the  Standard  Dictionary,  means  "a  valu- 
able or  useful  addition  to  or  modification  of 
something ;  as,  buildings,  fences,  etc.,  are  im- 
provements of  real  estate;  repairs  or  addi- 
tions are  Improvements  of  bi^lldlngs."  Webs- 
ter defines  the  term  as  a  "betterment"  We 
think  the  exiweeslon  "for  imprortng  the 
grounds,"  found  In  tbe  section  last  referred 
to,  wh«i  taken  in  its  ordinary  and  {jeneral 
acceptance,  must  be  held  to  mean  and  in- 
dnde  such  improvements  as  "additions"  anrf 
"improvements  to  existing  buildings"  upon 
school  grounds.  As  we  view  the  phrase  "for 
improving  the  grounds,"  found  in  section 
4627.  it  necessarily  has  a  comprehensive 
meaidng,  and,  if  tbe  expression  is  to  be  given 
effect  at  all,  it  must  be  held  to  include  all 
those  objects  or  purposes  which  tend  to  make 
a  school  ground  fit  and  serviceable  for  the 
proper  care  and  housing  of  school  children 
and  the  ccmductlng  of  the  school  Work.  It 
would  indeed  be  a  senseless  thing  to  say  that 
the  district  may  bond  for  new  buildings  or 
new  additions,  but  may  not,  under  the  statute, 
bond  for  the  improvement  of  existing  build- 
ings so  that  they  may  become  more  conven- 
ient and  serviceable  when  the  same  may  be 
done,  as  is  oftentimes  the  case,  at  a  mere 
nominal  expenditure  as  compared  with  the 
cost  of  building  new  structures. 

After  a  careful  review  of  the  proceedings 
of  the  defendant  board  of  education,  and  duly 
considering  all  the  questions  raised  by  plain- 
tiff's petition  and  tbe  contentions  made  by  his 
counsel,  we  have  become  convinced  that  the 
IKvposed  issuance  and  sale  of  bonds  by  the 
defendant  is  legal.  It  is  therefore  ordered 
that  plaintiff's  application  for  a  writ  of  pro- 
hibition be,  and  the  same  is  hereby,  denied. 
Costs  of  the  proceeding  to  be  taxed  to  plain- 
tiff. 

FRIOK,  WEBEK,  GIDEON,  and  TBDK- 
HAN,  JJ.,  concur. 
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BERGER  V.  SALT  LAKE  CITY.    (No.  3458.) 

(Supreme  Court  of  Utah.     July  1,  1020.) 


1.  Municipal  corporations  «=> 1 01 6— Legislature 
may  impose  conditions  on  right  te  sue  dtlM 
and  towns. 

The  liegislature  may  impose  such  conditions 
on  the  tight  to  sue  municipalities  as  in  its 
judgment  may  seem  wise  and  proper.i^ 

2.  Municipal  osrporatloat  «S98I6(II)— No  n- 
oovery  la  nceess  of  claim  In  notioe  to  eity 
without  pleading  exense. 

Flaintitr  suing  dty  could  not  recover  for 
permanent  injuries  an  amount  in  excess  of  that 
claimed  In  notice  to  dty,  under  Comp.  Iaws 
1917,  IS  816,  817,  not  indicating  that  she  was 
permanently  injured,  in  absence  of  allegations 
and  proof  of  an  excuse  for  the  failnr*  to  al- 
lege injuries  to  be  permanent  and  to  claim 
larger  amount* 

3.  Municipal  oorporatlons  «=98I8(II)— Plead- 
ing held  to  authorize  reovvery  of  «xoes«  of 
that  oialmed  la  notkwi. 

Claimant  against  dty  by  alleging  and  prov- 
ing that  he  did  not  know,  and  could  not  in 
exerdse  of  reasonable  diligence  have  discov- 
ered, the  serious  consequences  of  the  injury 
within  the  SO  days  in  which  he  was  required 
to  give  the  dty  notlee,  under  Comp.  Laws 
1917,  i§  816,  817,  and  that  failure  to  fully  de- 
scribe consequences  at  such  time  was  through 
no  fault  or  negligence  on  his  part  may  recover 
an  amount  in  excess  of  that  dalmed  in  notice, 
in  view  of  section  6619. 

4.  Municipal  oorporatlons  «s»77l— Not  liable 
for  ordinary  aeoanHilatloas  of  anow  anil  toe 
on  sidewalk. 

A  dty  is  not  liable  for  injuries  from  ordi- 
nary accumulations  of  snow  and  ice  on  side- 
walk, the  failure  to  remove  such  accumulations 
not  constituting  negligence. 

5.  Negligoneo  «s»l  —  "Nogllgem"  In  gonoral 
defluMl. 

Negligence  conidsta  in  doing  or  omitting  to 
do  any  act  which  an  ordinarily  prudent  and  care- 
ful person  under  the  same  drcumstances  would 
do  or  omit  to  do,  but  not  in  doing  or  omitting 
to  do  an  act  which  can  only  be  done  or  pre- 
vented by  the  exerdse  of  extraordinary  exer- 
tion or  care  or  by  the  expenditure  of  extraor- 
dinary sums  of  money. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negli- 
gence.] 

6.  Municipal  corporations  «=»77l  —  Liable  for 
Injuries  from  snow  and  loo  plaeed  on  streets 
or  sidewalks. 

Cities  and  towns  are  liable  for  injuries 
from  snow  and  ice  placed  on  streets'  or  side- 
walks by  their  own  acts. 


'Sveet  T.  Salt  Lake  CItr,  a  UtaH.  tOt,  124  Pac. 
U97 ;  Dahl  t.  Salt  Lake  City,  «  Utah,  GU,  147  Pan. 

m. 

*Hacka7  V.  Salt  Lake  City,  »  Utah,  Z4T,  81  Pao. 
SI,  4  Ann.  Cas.  834;  Connor  v.  Salt  Lake  City,  It 
UUb,  248,  78  Pac.  47>;  Sweet  v.  Salt  Lake  City. 
43  Utah,  806,  134  Pac.  1167. 


^soT»i  oth«  ouas  see  lanw  toplo  and  KBT-MUMBSa  in  all  Ksy-Nuiabared  Diaastsaad  IndaxM 


Digitized  by 


Google 


234 


191  PACIFIC  RBPOBTBB 


(Utab 


Apiieal  from  District  Court,  Salt  Lake 
County ;  J.  Louis  Brown,  Judge. 

Action  by  Bmma  S.  Berger  against  Salt 
l^ke  City.  Judgment  for  plaintiH,  and  de- 
fendant appeals.    Beversed. 

Wm.  H.  FoUand,  aty  Atty.,  and  H.  H. 
Smith,  Asst.  City  Atty.,  both  of  Salt  Lake 
City,  for  appellant 

Frank  B.  Scott  and  WlUard  Hanson,  both 
of  Salt  Lake  City,  for  respondent 

FBICK,  J.  The  plaintiff  obtained  Judg- 
ment against  Salt  Lake  City  for  damages  for 
personal  injuries  which  she  sustained  by  fall- 
ing on  one  of  the  sidewalks  of  said  dty,  and 
the  dty  appeals. 

The  plaintiff,  in. her  third  amended  com- 
plaint, after  stating  the  necessary  matters 
of  inducement,  alleged  that  during  the  win- 
ter of  1916-17  "large  auautities  of  snow  and 
sleet  had  fallen  and  banked  upon  the  said 
sidewalk,  and  had  partially  melted,  and  had 
become  packed  and  frozen  in  such  a  manner 
as  to  leave  an  uneven  surface,  and  to  lay 
In  ridges  In  rounded  form  and  bumps,  so  that 
said  sidewalk  was  slippery  and  dangerous  to 
pedestrians,  •  •  •  and  by  reason  of  pe- 
destrians tramping  over  the  same,  and  by  rea- 
son of  the  freezing  and  thawing  of  the  said 
snow  and  sleet,  the  surface  became  rough 
and  full  of  ridges  and  depressions  which 
were  several  inches  In  depth";  that  the  ap- 
I>eUant  had  n^ligently  failed  to  remove  said 
snow  and  ioe  from  said  sidewalk,  and  had 
failed  "to  exercise  reasonable  care  to  keep  said 
sidewalk  in  a  reasonably  safe  condition  for  pe- 
destrians"; that  on  the  15th  day  of  January, 
1917,  while  walking  on  said  sidewalk,  "and 
while  in  the  exercise  of  due  care  and  cau- 
tion," the  plaintiff,  "by  reason  of  said  uneven- 
ness  and  roughness  of  said  snow,  ice,  and 
sleet,"  slipped  and  fell  and  fractured  both 
bones  of  her  left  arm ;  that  on  January  25, 
1917,  plaintiff  filed  her  verified  claim  against 
said  city,  "stating  the  particular  time  at 
which  the  injury  happened,  and  designating 
and  describing  the  particular  place  in  which 
it  occurred,  and  also  particularly  describing 
the  cause  and  circumstances  of  said  injury 
and  damages,  and  so  far  as  known  to  claim- 
ant the  name  of  the  person,  firm,  or  corpora- 
tion who  created,  or  brought  about  or  main- 
tained, the  defect,  obstruction,  and  condition 
causing  such  accident  and  injury,  and  also 
stating  the  nature  and  probable  extent  of 
such  injury,  and  the  amount  of  damages 
daimed  oa  account  of  same";  that  said 
dalm  was  disallowed ;  that  by  reason  of  such 
injuries  plaintiff  had  sustained  damages  in 
the  sum  of  $5,000,  for  which  she  demanded 
Judgment. 

The  appellant  filed  its  answer  to  the  com- 
plaint, in  which,  after  admitting  the  matters 
of  inducement,  and  denying  all  negligence,  it, 
as   afflnnative  defenses,   averred:    (1)   Con- 


tributory negligence;  (2)  that  the  injuries 
were  caused  by  natural  causes  over  whldi 
appellant  had  no  control;  and  (3)  that  the 
plaintiff  had  not  presented  her  claim  for 
damages  as  provided  by  our  statute,  statins 
the  particulars. 

A  great  many  errors  are  assigned  oo  Vie 
part  of  appellant,  which  are  exhaustively 
argued  in  its  brief.  The  first  assignment  we 
shall  consider  relates  to  the  flUng  of  plain- 
tiff's daim  for  damages. 

Our  statute  (Comp.  Laws  Dtah  1917,  f  818), 
which  was  in  force  when  this  action  was 
commenced,  so  far  aa  material  here  reads  aa 
follows: 

"Every  daim  against  an  incorporated  d^  or 
town  for  damages  or  injury  .alleged  to  have 
been  caused  by  the  defective,  unsafe,  danger- 
ous, or  obatmcted  condition  of  any  street,  al- 
ley, crosswalk,  sidewalk,  culvert,  or  bridge, 
•  •  •  or  from  the  negligence  of  the  city  or 
town  authorities  in  respect  to  any  such  street, 
alley,  crosswalk,  sidewalk,  culvert,  or  bridge 
shall,  within  thirty  days  after  the  happening 
of  such  injury  or  damage,  be  presented  to  the 
city  council  *  •  •  in  writing,  signed  by  the 
claimant. or  by  some  person  by  claimant  author- 
ized to  sign  the  same,  and  properly  veri6ed, 
stating  the  particular  time  at  which  the  injury 
happened,  and  dttiipMtinQ  and  detoribino  the 
pariioular  place  in  wfttck  it  oooiumd,  and  aUo 
particularlj/  d«aoribing  the  oauae  and  oiroum- 
stancet  of  the  taid  injury  or  damage*,  *  •  * 
and  alto  ttatino  the  nature  and  probable  ex- 
tent of  euch  injury,  and  the  amount  of  damagee 
claimed  on  account  of  the  tome;  •  •  •  and 
no  action  shall  be  maintained  against  any  dty 
or  town  for  damages,  or  injury  to  person  or 
property,  unless  it  appears  that  the  claim  for 
which  the  action  was  brought  was  presented  as 
aforesaid  to  the  ctiy  coundl  •  *  *  and  that 
such  coundl  •  •  *  did  not  within  ninety 
days  thereafter  andit  and  allow  the  same." 
(Italics  ours.) 

The  succeeding  section  provides  that  nn- 
less  the  claim  is  presented  to  the  dty  coundl 
"in  the  manner  and  within  the  time  in  sec- 
tion 816  specified"  it  shall  be  barred. 

We  call  special  attenticxi  to  the  parts  that 
we  have  italicized,  which,  as  will  appear 
hereinafter,  are  very  material,  for  the  rea- 
son that  certain  decisions  of  this  court  are 
relied  upon.  At  the  time  those  decisions 
were  rendered,  h9wever,  the  words  in  italics 
were  not  in  the  statute,  but  were  thereafter 
inserted  by  am»idment 

The  particular  question  on  this  appeal  re- 
specting the  statute  arose  as  follows: 

The  plaintiff,  within  the  time  provided  by 
statute,  filed  a  daim  duly  verified,  in  words 
as  follows; 

"Salt  Lake  City,  a  Munidpal  Corporation,  to 
Emma  S.  Berger,  Dr. 

"Jan.  16,  1917. 

"To  broken  left  forearm  suffered  by  the  claim- 
ant by  reason  of  slipping  and  falling  on  side- 
walk in  front  of  167  North  Main  street,  of  whidi 
a  Mr.  Jensen  was  the  occupant,  Tnttle  Bros. 
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agenta.  and  Mr.  W.  B.  Smelles.  Snch  falling 
waa  caused  by  tbe  dangerous  condition  of  such 
sidewalk  by  reason  of  four  inches  of  ice  and 
frozen  snow  being  allowed  to  accumulate  there- 
on, and  to  remain  on  same  for  several  weeks  last 
past,  contrary  to  the  provisions  of  the  city  ordi- 
nance in  regard  to  the  removal  of  snow  from 
sidewalks.  Both  the  radius  and  nlna  bones  be- 
ing broken  completely  off,  and  there  l>eing  the 
possibility  of  it  being  six  weeks  at  least  before 
the  claimant  will  be  able  to  use  the  arm  at  aUL 
The  accident  happened  about  tiiree  or  four 
o'clock  in  the  afternoon  of  January  15,  191T. 
$1,000.00." 

It  will  be  observed  liiat  tbere  is  no  dalm 
or  Inttanatlon  tbat  tbe  result  or  effects  of  tbe 
Injury  would  be  permanent,  and  the  amount 
claimed  la  limited  to  $1,000.  Notwithstand- 
ing that  fact,  however,  the  court  permitted 
the  plaintiff  to  recover  upon  the  theory  that 
the  effects  of  the  Jury  were  permanent,  and 
also  permitted  her  to  claim  tbe  sum  of  $5,000 
in  her  complaint,  and  allowed  a  recovery  and 
entered  Judgment  for  a  sum  in  excess  of 
$1,000. 

Appellant's  coim^el,  with  much  vigor,  argue 
that  under  oar  statute  the  Injured  claimant 
is  limited  In  her  recovery  to  the  amount 
specified  in  her  claim.  Upon  the  other  hand, 
tilaintiff'a  counsel  contend  that  such  is  not 
the  law,  and  in  support  of  their  contention 
dte  Mackay  v.  Salt  Lake  City,  29  Utah,  247, 
81  Pac.  81,  4  Ann.  CBs.  824,  and  Connor  v. 
Salt  Lake  City,  28  Utah,  248,  78  Pac.  479. 

While  It  is  true  that  in  the  Mackay  Case 
it  was  held  that  the  plaintiff  was  not  limited 
'  in  his  recovery  to  the  amount  stated  in  his 
dalm,  yet  It  is  also  true  that  at  the  time 
the  injury  arose  in  that  case  tbe  statute  did 
not  require  tbe  claimant  to  state  the  "amount 
of  damages  claimed."  After  that'  case  was  de- 
cided, however,  the  statute  was  amended  so 
as  to  require  the  claimant  to  state  the 
amount  of  damages  that  he  claimed.  Tbe 
changes  in  the  statute  since  tbe  Mackay  Case 
was  decided  are  indicated  by  the  italicized 
words.  It  would,  therefore,  be  folly  to  con- 
tend tbat  by  the  amendments  to  the  statute 
no  change  was  Intended  or  effectuated.  The 
statute  now  requires  tbe  claimant  to  state 
tbe  "amount  of  damages  claimed."  Tbe 
change  In  the  statute  was  no  doubt  effectu- 
ated for  the  express  purpose  of  obviating  the 
conclusion  reached  In  the  Mackay  Case.  Tbe 
«>bange  having  been  made,  it  is  our  duty  to 
give  It  effect  To  that  effect  is  the  holding 
In  a  later  case.  Sweet  v.  Salt  Lake  City,  43 
DUb,  306,  134  Pac.  1167. 

While  it  is  true  that  In  the  Sweet  Case 
the  question  arose  in  a  somewhat  different 
form,  yet  the  principle  was  the  same  tbere  as 
It  Is  here.  In  the  Sweet  Case  the  decision 
In  the  Mackay  Case  is  referred  to,  and  the 
changes  in  the  statute  are  pointed  out. 

[1]  The  decisions  of  this  court  (Sweet  v. 
Salt  Lake  City,  supra,  and  Dabl  v.  Salt  Lake 
City,  46  Utah,  644,  147  Pac.  622)  are  in  har- 


mony with  the  overwhelming  wel^t  of  au- 
thority, which  Is  to  the  effect  that  it  is  with- 
in the  power  of  the  Legislature  to  Impose 
such  conditions  upon  the  rig^t  to  sue  cities 
and  towns,  which  are  merely  arms  of  the 
state  government,  as  In  Its  Judgment  may 
seem  wise  and  proper,  and  that  tbe  condi- 
tions which  are  thus  imposed  are  conditions 
precedent,  and  cannot  be  Ignored  either  by 
the  claimants  or  by  the  courts. 

In  determining  the  effect  of  a  particular 
statute  upon  this  subject  it  Is  of  the  utmost 
importance  to  keep  in  mind  Its  terms  and 
provisions.  An  examination  of  the  cases  will 
disclose  that  the  terms  of  the  statutes  in  tbe 
different  states  vary  to  a  considerable  extent, 
which  fact  is  frequently  overlooked  by  coun- 
sel in  citing  cases  in  support  of  their  respec- 
tive views.  In  many  statutes  it  is  not  made 
essential  to  state  the  amount  of  damages 
daimedi  and  hence  a  failure  to  do  so  is  not 
controlling.  Under  such  statutes,  If  the 
amount  be  stated  Judgmoit  may,  neverthe- 
less, be  obtained  in  excess  of  tbe  amount 
stated.  There  are  statutes,  however,  like 
ours,  in  which  it  is  provided  that  the  amount 
of  damages  claimed  shall  be  stated,  and, 
where  such  is  tbe  case,  the  courts  ^ve  held 
that  tbe  recovery  must  be  limited  to  the 
amount  stated,  unless  for  good  and  sufficient 
cause  an  amendment  to  tbe  claim  bas  been 
aUowed  to  be  filed.  Tbe  statute  of  tbe  state 
of  Iowa  Is  in  effect  like  ours.  In  the  case 
of  Marsh  v.  Benton  County,  76  Iowa,  469,  39 
N.  W.  713,  it  was  held  error  to  permit  the 
plaintiff  to  recover  an  amount  in  excess  of 
the  amount  claimed,  although  the  Judgment 
was  based  "on  the  ground  that  her  injuries 
were  much  more  serious  than  at  first  sup- 
posed." Tbe  court  held  tbat  the  amount 
stated  in  tbe  claim  controlled  unless  an 
amendment  of  the  claim  was  first  made  and 
filed.  The  Iowa  statute,  like  ours,  provides 
that  no  action  shaU  be  brought  or  maintained 
unless  a  claim  has  been  presented  and  pay- 
ment demanded  and  the  amount  of  damages 
claimed  stated  therein.  The  court,  in  tbe 
course  of  the  opinion,  says: 

"Such  amount  must  be  stated,  and  the  pay- 
ment thereof  refused,  before  an  action  can  be 
maintained.  If,  after  an  action  has  been  com 
menced,  something  occurs  which  the  plaintiff 
believes  entitles  him  to  a  larger  amount,  such 
claim  must  be  presented  to  the  board.    •    •    *  » 

The  Supreme  Court  of  Iowa,  In  two  later 
decisions,  approved  and  followed  the  deci- 
sion in  the  case  Just  referred  to,  namely. 
Van  Camp  v.  City  of  Keokuk,  130  Iowa,  716, 
107  N.  W.  933,  and  Buchmeler  v.  City  of  Dav- 
enport, 138  Iowa,  623,  116  N.  W.  696.  In  a 
recent  case  from  Montana  (Berry  v.  City  of 
Helena  [Mont]  182  Pac.  117)  the  Supreme 
Court  held  that  tbe  provisions  of  tbe  statute 
must  be  complied  with.  Tbe  court  said: 
"It  is  not  an  answer  to  say  that  the  city 
ofiicials  obtained  correct  Information  from 
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ofhec  sonrces  and  were  not  misled.  The  only 
ilgbt  which  plaintiff  can  assert  against  the 
dty  Is  >the  right  granted  by  statute.  Com- 
pliance with  the  law  on  her  part  is  a  neces- 
sary prerequisite  on  ber  part  to  institute 
this  action.  •  •  •  * "  To  the  same  effect 
are  Walters  v.  City  of  Ottawa,  240  111.  250, 
88  N.  £.  651;  MacMullen  t.  aty  of  Middle- 
town,  187  N.  X.  87,  79  W.  E.  8«3,  11  U  R.  A. 
(N.  8.)  391 ;  and  Rldgeway  y.  Caty  of  Bsca- 
naba.  164  Mich.  68, 117  N.  W.  550.  Numerous 
other  cases  could  be  cited  to  the  same 
effect,  but  it  is  unnecessary  to  do  so. 

[2]  As  pointed  out,  the  plaintiff  in  this  case 
stated  the  amount  claimed  by  her,  but  after 
doing  so  was  permitted,  without  showing  any 
cause  or  reason  therefor,  to  recover  an  amount 
In  excess  of  the  amount  claimed.  In  her  claim 
she  did  not  indicate  that  she  was  permanent- 
ly injured,  nor  did  she  claim  anything  in  ex- 
cess of  $1,000.  In  her  complaint,  "however, 
without  alleging  any  cause  o;  excuse  for  so 
doing,  she  alleged  that  she  had  sustained 
permanent  injuries,  and  that  she  had  suf- 
fered damages  in  the  sum  of  $5,000;  and, 
notwithstanding  the  statement  contained  in 
her  claim  and  the  objections  of  the  appellant, 
the  court,  without  pleadings  or  proof  of  any 
•  cause  or  excuse  for  the  departure,  permitted 
her  to  recover  for  permanent  Injuries  an 
:  amount  in  excess  of  what  she  had  stated  In 
'  her  claim.  The  court  thus  in  effect  Ignored 
the  legislative  requlri^nent  that  the  amount 
.  of  damages  must  be  stated  In  the  dalm.  We 
say  Ignored  the  requirement  advisedly,  for 
the  reason  that  if  the  amount  stated  In  the 
claim  may  be  disregarded  without  proper 
cause  or  excuse,  then  there  is  no  reason 
whatever  for  requiring  the  amount  to  be 
stated  in  a  claim.  The  provision  in  the  stat- 
'ute  to  that  effect  is  therefore  treated  as  a 
'  nullity.  That  amounts  to  a  Judicial  repeal 
of  Em  Important  provision  of  the  statute. 

[3]  We  are  of  the  opinion  that,  as  sug- 
gested in  the  case  of  Sweet  v.  Salt  Lake  City, 
supra,  namely,  that  In  case  the  claimant, 
within  the  30  days  given  him  by  the  statute, 
is  unable,  or,  in  the  exercise  of  reasonable 
diligence,  does  not,  discover  and  Imow,  and 
hence  cannot  state,  all  of  the  consequences  of 
the  Injury,  and  that  he  thereafter  discovers 
that  the  natural  and  proximate  consequences 
of  the  injuries  stated  in  his  claim  have  devel- 
oped to  be  more  serious  than  was  known  at  the 
time  he  filed  the  same,  he  should  not  be  pre- 
vented ftoni  recovering  for  such  consequences, 
.  provided  he  fully  and  fairly  pleads  and  proves 
.  the  facts,  and  fully  and  fairly  states  the  rea- 
sons why  he  could  not  at  the  time  state  all  the 
consequences  of  the  injuries  described  in  his 
complaint,  and  also  states  in  what  particu- 
lars the  consequences  are  more  serious,  and 
"that  they  have  not  been  made  so  through  his 
negligence  or  fault  The  city  will  thus  be 
-given  ample  opportunity  to  inquire  into  the 
Teasons  advanced  by  the  claimant,  and  will 


have  the  same  opportanlts  to  investigate  the 
condition  of  the  injuries  described  In  the 
claim  as  it  had  when  the  claim  was  first 
filed,  and  can  in  no  way  be  legally  prejudiced 
in  the  premises,  while,  upon  the  other  hand  no 
injustice  will  result  to  the  claimant  More- 
over, the  provisions  of  the  statute  will  thus 
be  observed  and  complied  with  in  that  the 
amount  claimed  will  contr(d,  unless  for  the 
reason  stated  the  consequences  have  devel- 
oped to  be  more  serious  than  they  were 
when  the  claim  was  filed,  and  for  that  rea^ 
son  could  not  be  stated  within  the  time  re- 
quired by  the  statute.  The  amendment  to  the 
pleadings  suggested,  if  allowed,  is  permitted 
in  the  Interest  of  Justice  and  for  good  cause, 
and  does  no  violence  to  any  provision  of  the 
statute,  but  is  in  harmony  with  our  Comp. 
Laws  UCah  1917.  {  6619. 

There  is  nothing  to  the  contrary  In  any 
of  the  (Ases,  not  even  In  those-  from  Iowa. 
Counsel  for  idalntiff  have,  however,  dted 
some  cases  which  they  contend  permit  a  re-^ 
covery  In  excess  of  the  amount  claimed  with- 
out showing  any  cause  or  excuse  therefor. 
Among  others  they  cite  five  decisions  from 
the  Supreme  Court  of  Washington.  Counsel 
have  evidently  overlooked  the  fact  that  after 
all  of  those  cases  were  decided  the  Washing- 
ton statute  was  amended,  and  that  the  Su- 
preme Court  of  Washing^n  thereafter  fol- 
lowed the  decisions  we  have  hereinbefore  re- 
ferred to. 

We  think  the  rule  herein  laid  down   la  , 
practical,  and  if  properly  applied  will  reflect 
Justice  in  all  cases  without  in  any  way  Im- 
pairing either  the  purpose  or  the  spirit  of 
the  statute. 

We  are  of  the  opinion,  therefore,  that  in 
view  of  the  statement  contained  in  the  claim 
as  filed,  and  In  the  absence  of  the  suggested 
averments  in  the  complaint,  the  court  erred 
in  permitting  plaintiff  to  recover  an  amount 
in  excess  of  the  amount  stated  in  the  claim 
as  filed. 

It  is  next  contended  that  the  court  erred 
in  overruling  appellant's  motion  for  a  non- 
suit; that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial;  and  that 
the  evidence,  for  various  reasons  stated,  does 
not  sustain  the  verdict  and  Judgment  These 
assignments  may  be  considered  together. 

The  evidence  on  the  part  of  the  plaintiff  is 
to  the  effect  that  on  CSiristmas  Day  preced- 
ing the  accident  there  was  an  unusually 
heavy  fall  of  snow  in  Salt  Lake  City;  that 
much  snow  bad  fallen  during  the  month  of 
December,  1916,  and  tbat  some  more  fell  in 
January,  1917,  before  the  accident ;  tbat  the 
city  had  attempted  to  dear  the  sidewalks, 
indudlng  the  one  in  question,  with  a  snow- 
plow;  that  the  pedestrians  had,  however, 
tramped  down  the  snow,  and  the  snowidow 
did  not  clear  the  walks;  that  the  accident 
occurred  in  front  of  a  vacant  hous^  at  which 
place  snow  to  a  considerable  d^th  was  left 
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on  tbe  sldewallc  for  i3ie  reason  that  the  snow 
had  b«en  tramped  down  and  the  snowplow 
had  iMssed  over  it;  that  the  surface  of  the 
mow  at  the  point  in  question  was  rough  and 
uneven.  One  of  the  plaintiff's  witnesses  tes- 
tified that  she  had  passed  over  the  place 
many  times;  that  the  elevations  and  depres- 
sions were  entirely  due  to  the  "footprints" 
of  the  pedestrians;  thai  it  was  a  very  cold 
winter,  with  "unusual  snowstorms";  that 
people  had  walked  over  tbe  entire  width  of 
the  sidewalk,  and  that  )t  was  rough  from 
"footprints."  The  plaintiff,  quoting  from  the 
bill  of  exceptions,  testified  that  the  surface 
was  "uneven  and  slippery;  and  as  I  was 
going  over  farther  toward  the  middle  of  the 
sidewalk  I  fell";  that  there  were  "large  and 
Bnlall  footprints,  and  seemed  to  have  slanted 
Bldewise,  and  the  larger  ones — they  were  be- 
tween two  and  four  inches  deep."  On  cross- 
examination  she  said,  "Well,  I  looked  at  the 
sidewalk,  and  it  was  all  coyered  with  snow 
and  rough  with  footprints,  and  when  the 
snow  had  been  thawed  the  people  had 
tramped  it— made  it  very  rough."  She  fui^ 
ther  testified,  in  answer  to  a  certain  question 
put  to  her  by  appellant's  counsel;  "No,  it 
wasn't  exacUy  a  ridge;  it  was  the  slant  on 
which  my  foot  slipped;  it  wasn't  what  you 
mig^t  call  a  ridge;  it  was  a  little  slanting, 
and  with  it  being  frozen  ice  and  snow  it  was 
very  difficult  to  walk  over."  Thtx%  Is  much 
more  evidence  to  the  same  effect 

On  the  part  of  the  defendant  (and  we  only 
refer  to  these  facts  because  they  are  not  dis- 
puted or  contradicted  in  any  way)  it  was 
shown  that  during  the  month  of  December, 
1916,  over  81  inches  of  snow  had  fallen,  and 
that  there  were  slight  falls  of  _8now  during 
the  first  15  days  of  January,  1917 ;  that  tbe 
weadier  was  cold  so  that  tbe  highest  tem- 
perature during  the  first  15  days  of  January 
was  on  the  5th,  when  the  temperature  rose 
to  38  degrees,  and  that  after  the  6th,  and 
up  to  the  15th  day  of  January,  It  was  al- 
ways below  the  freezing  point;  that  at  the 
time  of  the  accident  there  were  396.97  miles 
of  paved,  that  is,  concrete  dt  cement,  side- 
walks in  Salt  Lake  City,  and'  approximately 
1,000  miles.  Inclusive,  of  the  paved  walks; 
that  the  only  way  the  city  had  of  clearing  the 
walks  outside  of  the  busiuess  section  was  by 
means  of  snowplows,  which  were  constructed 
of  wood  in  triangular  form,  and  in  passing 
ovee  the  walks,  when  pn^jelled  by  a  horse, 
would,  make  a  path  about  four  feet  wide.  In 
case  the  snow  was  tramped  dovra,  however, 
the  snowplows  could  not  clear  the  snow  down 
to  the  cement  walks,  but  would  clear  a  path 
for  the  pedestrians  to  walk  in.  It  was  also 
stipulated  that  at  the  point  of  tbe  accident 
there  was  a  grade  or  incline  of  8%  per  cent. 
in  tbe  walk,  but  plaintiff's  counsel  concede 
that  it  was  not  claimed  that  the  incline  was 
improper;  nor  was  it  contended  that  the 
sidewalk  itself  was  not  in  good  condition. 


Upon.  subetanttaUy  tbe  foregoing  facts  the 
court  submitted  the  case  to  the  Jury  upon 
the  usual  Instructions  respecting  the  duty  of 
cities  to  keep  their  streets  and  ddewalks  In 
a  reasonably  safe  condition,  etc. 

The  question  to  be  determined  is,  Do  the 
ordinary  rules  of  law  respecting  the  duty  of 
cities  and  towns  to  exercise  ordinary  care 
and  diligence  to  maintain  the  streets  and 
sidewalks  in  a  reasonably  safe  condition  and 
free  from  dangerous  obstructions  apply  to  the 
natural  and  ordinary  accumulations  of  snow 
and  ice? 

The  question,  in  the  form  that  it  is  pre- 
sented by  this  record,  is  an  open  one  in  this 
Jurisdiction.  It  may  be  conceded  that  there 
are  snne  decisions  of  coiurts  of  last  resort 
where  it  was  held  that  facts  like  those  in 
this  case  respecting  the  oonditlon  of  the  side- 
walk, independently  of  other  considerations, 
were  sufficient  to  take  tbe  facts  to  tbe  Jury. 
The  difficulty  with  all  of  those  cases  is  that 
in  none  of  them  is  a  clear  and  definite  rule 
or  test  stated  which  should  govern  either 
court  or  Jury  in  determining  what  constitutes 
negligence  in  not  removing  snow  and  Ice 
which  naturally  falls  and  accumulates  on  the 
sidewalks.  In  all  of  them  it  is  stated,  how- 
ever, that  merely  because  snow  has  fallen, 
and  snow  and  ice  have  accumulated  on  the 
sidewalks,  and  that  thereby  the  walks  have 
become  rough  and  slippery,  does  not  give  rise 
to  a  cause  of  action  to  one  who  Is  Injured  in 
passing  over  them.  In  those  cases  it  is  also 
held  that  the  accumulations  must  amount  to 
"dangeferoue  obstructions,"  but  no  rule  or 
test  is  laid  down  with  respect  to  what  a 
Jury  may  find  to  constitute  such  a  dangerous 
obstruction.  The  whole  question  is  therefore 
left  to  the  whim  or  caprice  of  the  Jury,  which 
may  on  one  day  find  certain  accumulationa  to 
be  dangerous  obstructions  and  on  the  next 
day  may  find  one  equally  as  bad  or  worse 
not  to  constitute  a  dangerous  obstruction. 
The  cases,  therefore,  establish  neither  a  rule 
nor  a  guide,  and  require  an  extraordinary 
amount  of  care  to.  be  exercised  on  the  part 
of  cities  and  towns  in  .our  cUmate,  and  hence 
should  not  be  f<rtlowed.  There  are,  however, 
well-considered  cases  In  which  the  courts 
have  laid  down  some  principles  diat  If  fol- 
lowed will  lead  to  reasonable.  Just,  and  fair 
results.  In  Michigan  it  has  always  been  held 
that  in  the  absence  oif  a  special  statute  cities 
are  not  liable  for  injuries  resulting  from  the 
usual  and  natural  accumulaticws  of  snow 
and  ice  on  streets  or  sidewalks.  The  rule 
was  first  stated  in  the  case  of  McKellar  v. 
Detroit,  67  Mlcb.  158,  23  N.  W.  621,  58  An. 
Rep.  357,  and  was  followed  in  Rolf  y.  City 
of  GreenvlUe,  102  Mich.  544,  61  N.  W.  8.  to 
the  same  effect  is  Jefferson  t.  City  of  Sault 
Ste.  Marie,  166  Mich.  340,  130  N.  W.  610. 

Harrington  v.  City  of  Buffalo,  121  N.  X. 
147,  Is,  in  many  respects,  a  parallel  case  with 
the  one  at  bar.    Recovery  was,  however,  dls- 
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allowed  as  a  matter  of  law.  In  Hatch  ▼. 
City  ot  Elmlra,  142  App.  Dlv.  174,  126  N.  X. 
Snpp.  863,  the  surface  of  tbe  sidewalk  was 
described  as  "humpy"  and  "lumpy,"  and  that 
It  was  uneven,  rough,  and  slippery,  and  made 
so  by  the  people  tramping  down  the  snow. 
Recovery  was  denied  as  a  matter  of  law.  To 
the  same  effect  is  Hyer  v.  Janesville,  101  Wis. 
371,  77  N.  W.  729. 

In  Dapper  v.  City  of  Milwaukee,  107  Wis. 
88,  82  N.  W.  725,  the  decision  is  correctly 
reflected  In  the  first  headnote,  wherein  it  Is 
said: 

"In  the  absence  of  structural  defects  which 
combine  with  the  action  of  the  elements  in 
causing  accamulationa  of  ice  and  snow  on  a 
sidewalk,  the  condition  of  a  sidewalk  crossinc 
an  alley,  which  has  become  uneven  by  falling 
snow  and  the  melting  and  freezing  of  the  same 
while  used  by  persons  and  teams,  does  not  con- 
stitute an  actionable  defect" 

In  the  opinion  it  appears  that  the  sidewalk 
was  substantially  in  the  same  condition  as  In 
the  case  at  bar.  In  that  case  It  is  also  point- 
ed out  under  what  circumstances  and  condi- 
tions cities  may  become  liable  for  dangerous 
obstructions  on  sidewalks  which  are  due  to 
the  accumulations  of  ice  and  snow. 

In  Norwalk  v.  Tuttle,  73  Ohio  St.  242,  76  N. 
E.  617,  the  Supreme  Court  of  Ohio  gave  the 
matter  very  careful  .consideration.  It  is 
there  held  that  a  dty  is  not  liable  for  the 
natural  accumulations  of  ice  and  snow  upon 
the  sidewalks,  but  in  case  such  accumulations 
are  made  unsafe  or  dangerous  by  reason  of 
ice  or  snow  which  is  placed  there,  or  caused 
to  be  there,  by  the  acts  of  the  city,  it  then 
is  responsible  for  such  conditions.  In  the 
course  of  the  opinion  It  is  said: 

"Recurrence  to  a  very  elementary  proposition 
seems  necessary.  The  proposition  is  that  in' 
oases  of  this  character  there  is  no  liability 
where  there  has  been  no  default  in  duty.  No  dA- 
fault  of  the  municipality  appears  in  cases  of 
this  character  when  the  peril  is  not  due  to 
defective  construction  or  to  any  other  act  of 
the  city  contributing  to  or  causing  the  danger- 
ous condition  of  the  street,  but  where  that  con- 
dition is  due  solely  to  the  action  of  the  elements. 
In  a  climate  where  the  winter  brings  frequent- 
ly recurring  storms  of  snow  and  rain  and  sudden 
and  extreme  changes  in  temperature,  these  dan- 
gerous conditions  appear  with  a  frequency  and 
suddenness  which  defy  prevention,  and,  usually, 
correction.  Ordinarily  they  disappear  before 
correction  would  be  practicable  by  any  provision 
which  the  city  might  reasonably  be  expected  to 
make.  It  is  within  common  observation  that 
without  the  presence  of  snow  or  rain,  from  tbe 
mere  alternations  of  beat  and  cold  operating 
upon  the  frozen  earth  beneath  the  walk,  there 
result  dangerous  conditions  of  pavements  which 
it  would  not  lie  possible  to  prevent  or  correct. 
To  hold  that  a  liability  results  from  these  ac- 
tions of  the  elements  would  be  the  affirmance  of 
a  duty  which  it  would  often  be  impossible,  and 
ordinarily  impracticable,  for  a  city  to  per- 
form." 


See,  also.  Chase  v.  City  of  Cleveland,  44 
Ohio  St  505,  9  N.  E.  225,  68  Am.  Rep.  843. 
where  the  question  is  carefully  considered, 
and  where  it  la  held  that  the  cities  cannot  be 
held  liable  for  Injuries  caused  by  natural  ao 
cumulations  of  snow  and  Ice. 

The  Supreme  Court  of  Missouri  has  also 
given  the  question  careful  attention.  .  In 
Reedy  v.  St  Louis  Brewing  Ass'n,  161  Ma 
536,  61  S.  W.  862,  63  li.  R.  A.  806,  it  la  said: 

"Running  through  all  the  cases  to,  which  our 
attention  has  been  called  on  this  subject  we 
find  the  general  proposition  that  ice  or  snow 
upon  a  sidewalk  or  in  a  street  is  not  to  be 
classed  with  dangerons  obstructions,  such  as  a 
city  is  required  to  remove.  It  would  be  moT« 
accurate  to  say  that  it  is  a  dangerons  obstruc- 
tion, hut  that  it  is  excepted  from  the  category 
of  obstructions  for  which  the  city  is  liable  upon 
the  ground  of  the  impracticability  of  the  city's 
removing  it.  There  are,  for  example,  in  this  city 
many  hundreds  of  miles  of  sidewalks  upon  which 
snow  falls  and  ice  forms  when  the  weather 
suits,  and  immediately  upon  its  fall  the  snow  is 
beaten  down  by  tbe  feet  of  thousands  walking 
over  it  To  some  extent  the  sidewalks  and 
streets  may  be  and  are  cleared  of  such  obstruc- 
tion, but  to  remove  it  entirely  or  to  a  degree 
that  would  render  it  not  dangerous  is  imprac- 
ticable, and  therefore  not  embraced  in  the  law's 
reasonable  requirements.  There  is  another  rea- 
son for  making  snow  or  ice,  on  the  sidewalks 
and  in  the  streets,  an  exception  to  that  danger- 
ous condition  for  which  a  city  is  liable ;  that  is, 
when  that  condition  exists  generally,  it  is  ob- 
vious and  every  one  is  on  his  guard.  Any  pedes- 
trian on  the  sidewalk  or  traveler  in  the  street  is 
warned  by  all  his  surroundings  that  ice  and 
snow  abound,  and  consequently  danger  of  slip- 
ping and  falling  is  to  be  apprehended  at  every 
step.  The  law  is  reasonable  in  this  as  in  aU 
things." 

That  case  is  approved  and  followed  in  the 
later  case  of  V<mkey  t.  St  Louis,  219  Mo.  37, 
U7  S.  W.  733. 

Substantially  the  same  rule  is  laid  down 
by  the  court  in  Albritton  v.  Kansas  City,  192 
Mo.  App.  574,  188  S.  W.  239.  In  that  case  It 
is  pointed  out  that  the  ordinary  rules  apply- 
ing to  defects  in  or  obstructions  on  sidewalks 
do  not  apply  to  the  ordinary  and  natural 
accumulations  of  snow  and  ice. 

In  Wilson  T.  City  of  Idaho  Falls,  17  Idaho, 
425,  105  Pac.  1057,  the  rule  adopted  by  the 
Supreme  Court  of  Idaho  is  stated  In  the  first 
headnote  as  follows: 

"In  an  action  against  a  city  for  injuries  al- 
leged to  have  been  caused  by  a  slippery  side- 
walk occasioned  by  the  melting  and  freexing  of 
snow,  the  travel  over  the  sidewalk  and  the 
melting  and  freezing  of  the  ice  and  snow  there- 
on having  left  tbe  sidewalk  in  a  rough  and  slip- 
pery condition,  held  that  the  evidence  is  not 
sufficient  to  show  the  negligence  of  the  city  or 
its  liability." 

In  City  of  Aurora  v.  Park,  12  III.  App.  122, 

substantially  the  same  doctrine  is  laid  down^ 

[4]  Nothing  could  be  accomplished  by  fur-. 
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ther  qaodng  from  ttn  decided  cases.  It  is, 
however,  important  to  keep  In  mind  the  fact 
tliat  In  some  states  there  are  statutes  requir- 
ing cities  and  towns  to  remove  snow  and  Ice 
from  sidewalks.  la  some  states  sncb  provi- 
sions are  incorporated  into  the  city  charters. 
In  most  of  those  states,  however,  the  statutes 
require  that  actual  notice  for  a  spedfled  time 
be  given  to  the  city  of  the  condition  of  the 
sidewalk  before  liability  attaches.  See 
Hatch  v.  City  of  Blmira,  supra.  Such  is  now 
the  law  in  the  state  of  Rhode  Island,  ^ving 
l)eea  ■  <dianged  after  the  Supreme  Court  in 
that  state  had  applied  the  ordinary  rale. 
Such  a  law  is  Just,  fair,  and  rational.  In 
fbe  case  at  bar  the  city  was  fotind  negligent 
for  the  existence  of  a  condition  which  the 
undisputed  evidence  showed  was  practically 
impossible  to  avoid.  If  the  cities  and  town^ 
of  this  mountain  country  are  to  be  charged 
with  being  negligent  for  not  removing  the 
natural  accumulations  of  snow  and  Ice  from 
sidewalks,  then  negligence  may  be  found  to 
exist  although  the  acts  or  omissions  which 
are  charged  as  negligent  cannot  by  any  rea- 
sonable eCFort  be  avoided.  In  this  mountain 
w)untry,  where  the  cities  and  towns  are  lo- 
cated at  an  altitude  of  from  4,000  to  7,000 
feet,  and  are,  in  some  liistances  at  least,  lo- 
cated upon  more  or  less  steep  Inclines,  and 
where  the  snowfall  at  times  Is  great  and  coo- 
tinuous  for  a  considerable  period  of  time, 
and  where  the  noonday  sun,  whose  rays  di- 
rectly fall  upon  the  southerly  slopes  and  melt 
the  snow  and  ice,  causing  water  to  flow  over 
the  sidewalks,  which  will  freesse  in  the  night 
and  will  make  the  walks  rough  and  slippery, 
it  is  utterly  Impossible  to  keep  all  of  the 
sidewalks  free  from  either  ice  or  snow. 
Take  Salt  Lake  City  as  an  example.  With  ito 
concrete  sidewalks  covering  a  distance  of 
almost  400  miles,  with  practically  000  miles 
more  of  open  walks,  the  task  to  keep  the 
walks  free  from  snow  and  ice  is  exceedingly 
great  Moreover,  it  is  a  fact  known  to  all 
that  the  i>eople  pass  over  the  sidewalks  con- 
stanQy  while  the  snow  is  falling,  and  as  a 
general  rnle  it  is  wet  or  moist  when  It  falls, 
and  while  in  that  condition  is  being  tramped 
down  on  the  sidewalks.  When  thereafter 
snowplows  come  along  they  cannot  remove 
the  tramped  down  snow,  and  when  it  falls, 
as  is  usually  the  case,  it  freezes  during  the 
night,  and  the  only  way  to  remove  the 
tramped  down,  frozen,  and  hard  snow  and 
ice  is  by  means  of  pick  and  shovel,  and,  as 
aD  of  us  have  experienced,  that  is  a  most 
laborious  task.  It  should  also  be  remembered 
that  the  snow  falls  upon  every  part  of  the 
400  miles  of  sidewalk  at  the  same  time,  and 
very  many  mUes  may  be  in  a  tramped  down 
condition  by  the  thousands  of  pedestrians 
who  pass  to  and  fro  over  it  in  going  from 
and  returning  to  their  homes.  To  keep  those 
sidewalks  free  from  such  accumulations  of 
ice  and  snow  as  are  described  in  this  record 


is  therefore  a  most  extrabrdinaiy  task.  To 
characterize  as  negligent  a  failure  of  the 
cities  and  towns  of  this  state  to  keep  the 
sidewalks  free  from  the  natural  accumulationa 
of  ice  and  snow  under  circumstances  which, 
as  every  one  knows,  are  here  stated  entirely 
within  the  bounds  of  truth,  is  contrary  tc 
both  reason  and  common  sensa 

[B]  Negligence,  in  the  eye  of  the  law,  con- 
sists In  doing  or  omitting  to  do  any  act  which 
an  ordinarily  prudent  and  careful  person 
under  the  same  drcumstances  would  do  or 
omit  to  do.  The  law  does  not  condemn  an 
act  or  omission  as  negligent  which  can  only 
be  done  or  prevented  by  the  ezerdse  of  ex: 
traordlnary  exertion  or  care  or  by  the  ex- 
penditure of  extraordinary  siuns  of  money. 
The  law,  as  stated  by  the  Supreme  Court  of 
Missouri  in  the  case  quoted  from,  requires 
only  that  which  is  reasonable. 

In  view  of  what  has  been  said,  how  can  it 
successfully  be  contended  that  the  officials 
of  Salt  Lake  City  were  culpably  negligent 
(and  that  the  taxpayers  should  respond  in 
damages)  for  not  accomplishing  what  it  was 
unreasonable  to  expe<ft?  In  this  connection 
it  may  not  be  out  of  place  to  observe  that  it 
is  reasonably  clear  that  our  statute  under 
whidi  cities  and  towns  are  required  to  exer- 
cise ordinary  care  to  maintain  the  streets 
and  sidewalks  in  a  reasonably  safe  condi- 
tion, and  under  which.  In  case  a  claim  is 
filed  as  required  by  the  statute,  the  cities  and 
towns  may  be  held  liable  for  negligently  fail- 
ing to  maintain'  the  streets  and  sidewalks  in 
such  condltton,  was  not  intended  to  apply 
to  the  ordinary  and  natural  accumulations  of 
ice  and  snow.  Under  the  statute  the  claiim, 
together  with  the  statements  required  there- 
in, may  be  filed  at  any  time  before  the  ex- 
piration of  30  days  after  the  injury  wliich  is 
complained  of.  This  Implies  that  the  condi- 
tion in  the  street  ot  sidewalk  of  .whldi  com- 
plaint is  made  Is  not  entirely  ephemeral, 
and  may  be  seen  and  examined  islto  even 
after  the  30  days  have  expired.  This  is  not 
possible  with  the  natural  accumulations  of 
snow  and  ice.  The  condition  of  the  snow  and 
ice,  as  all  know,  may,  and  most  always  does, 
change  tron  day  to  day,  and  certainly 
changes  in  a  very  few  days.  Where  the  ac- 
cident occurs,  however,  by  reason  of  the  al- 
leged accumulations' of  snow  and  Ice,  and  a 
claim  Is  filed  at  or  near  the  end  of  30  days, 
the  condition  tliat  existed  at  the  time  of  the 
injury,  and  which  was  the  aOeged  cause 
thereof,  would  have  disappeared,  and  it 
would  be  useless  for  any  city  officer  to  make 
an  examination  of  the  place  to  ascertain  the 
condition  of  the  sidewalk.  The  statute, 
therefore,  was  not  intended  to  meet  such  a 
condition.  For  that  reason  the.  statutes 
which  require  actual  notice  to  the  city,  and 
provide  that  unless  the  condition  is  remedied 
within  the  time  allowed  by  the  statute  the 
city  la  liable^  are  fair,  just,  and  reasonable. 
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and  are  adapted  to  tbe  aotnal  condlttons 
wbich  they  are  intended  to  meet. 

[8]  We  remark  that  by  what  we  have  said 
we  do  not  wish  to  be  understood  as  holding 
that  the  cities  and  towns  of  this  state  may 
not  be  held  liable  for  injuries  arising  from 
the  accumulations  of  snow  and  ice  upon  the 
streets  or  sidewallis  which  are  placed  there 
by  their  own  acts.  Under  such  drcumstane- 
ea  the  municipalities  have  notice  of  their 
own  acts,  and  must  respond  in  damages  to 
persons  injured  through  such  negligence. 
We  are  n(^  now  dealing  with  such  a  case 
however. 

While  there  are  numerous  other  errors  as- 
signed and  argued,  in  view  of  the  conclusions 
reached  those  assignments  are  not  mate^ 
rlaL 

From  what  has  been  said  it  follows  that 
the  Judgment  should  be,  and  It  accordingly 
is,  reversed,  with  costs. 

CORFMAN.  0.  J.,  and  WEBER,  OIDEON, 
and  THURMAN,  JJ.,  concur. 


(S6  Utali.  4S0) 

CHADWICK    V.    BENEFICIAL    L1PE    INS. 

CO.     (No.  3406.) 

{Supreme  Court  of  Utah.    April  80,  1020. 

On  Application  for  Rehearing,  July 

22,  1920.) 

1.  Appeal  and  error  «=9l099(t)— OplBloa  on 
former  appaal  law  of  oate  on  •■kaeqaant  ap- 
peal. 

Opinion  on  former  appeal  is  controlling  on 
subsequent  appeal  as  to  all  questions  raised  and 
passed  on  on  former  appeal. 

2.  Inauranoe  «=>253  •>  Inanrad  held  to  have 
■ade  stateineatt  In  applloatlon. 

In  action  on  life  policy,  in  which  insurer 
sought  to  avoid  policy  on  ground  of  false  state- 
ments in  application  as  to  condition  of  his 
health,  insured  not  having  denied  reading  ap- 
plication before  signing,  he  will  be  deemed  to 
have  made  statements  therein,  where  applica- 
tion ezpresaly  stated  that  no  information  with 
which  insurer  should  be  made  acquainted  had 
been  withheld,  that  statements  therein  by  in- 
aured  constituted  the  basis  of  the  policy,  were 
true,  and  were  offered  to  insurer  as  a  con- 
sideration for  the  contract. 

3.  Insurance  «=929l(i)— Representations  as  to 
insured's  kealth  held  material. 

Representations  in  application  for  life  pol- 
icy as  to  condition  of  insured's  health  and  as 
to  consnltation  of  physidaas  hM  material. 

4.  Insurance  «S329I  (3)— Material  representa- 
tions as  to  health  known  false  avoid  policy. 

If  insured,  at  the  time  of  making  his  appli- 
cation for  a  policy,  has  knowledge,  or  good  rea- 
son to  know,  that  he  is  afflicted  with  a  disease 
that  renders  his  condition  serious,  and  that 
thereby  bis  longevity  will  be  prejudidaUy  im- 


paired, his  statements  and  representatioBS  to 
the  contrary,  in  reply  to  specific  inquiries,  con- 
stitute a  fraud  upon  the  insurer  wiiich  invali- 
dates the  policy. 

5.  Insurance  «B3a68(7)   —  Rafnaal  to  dirwl 
venllot  for  Insurer  held  error. 

In  action  on  Ufe  policy,  defended  on  ground 
that  insured  in  application  represented  himself 
to  be  in  good  health,  where  it  was  condusively 
established  beyond  the  possibility  of  a  doubt 
that  insured  was  suffering  from  the  disease 
from  wbich  he  died  at  the  time  that  he  applied 
for  the  policy,  and  where  there  was  uncontra- 
dicted testimony  that  insured  himself  stated 
shortly  before  making  application  that  he  was 
under  constant  «are  of  a  .doctor,  and  that  he 
was  in  serious  condition,  court's  refusal  to  di- 
rect verdict  for  insurer  on  ground  that  false 
statements  avoided  the  policy,  in  view  of  Comp. 
Laws  1917,  {  1164,  subd.  8.  held  reversible  er- 
ror. 

Weber,  J.,  dissenting. 

Appeal  from  District  Court,  Weber  Coun- 
ty; J.  D.  Call,  Judge. 

Action  by  Maud  Chadwlck  against  Benefi- 
cial Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

Young  &  Young,  of  Salt  Lake  City,  for  ap- 
pellant 
A.  O.  Horn,  of  Ogden,  for  reapondut 

CORFMAM,  C.  J.  Plaintiff  brought  this 
action  in  the  district  court  of  Weber  county 
to  recovw  a  Judgment  against  the  defend- 
ant <xi  a  life  insurance  policy  issued  by  the 
defendant  upon  the  life  of  her  husband,  J. 
Charles  Chadwlck,  wherein  she  was  named 
as  the  beneficiary.  The  policy  was  issued 
June  1,  1916,  and  attached  thereto  and  ex- 
pressly made  a  part  thereof  was  a  copy  of 
the  signed  application  of  the  insured,  J. 
Charles  Chadwlck,  dated  May  29,  1916,  con- 
taining the  purported  questions  propounded 
by  the  defendant's  medical  examiner  to,  and 
the  answers  made  by,  the  applicant  In  com- 
pliance with  Comp.  Laws  Utah  1917,  |  1164, 
subd.  S,  the  policy  contained  the  provision 
that  "all  statements  made  by  the  Insured 
shall,  in  the  absence  of  fraud,  be  deemed 
representations  and  not  warranties,  and  no 
such  statement  shall  avoid  or  be  used  in  de- 
fense under  the  policy  unless  it  is  contained 
in  the  written  and  printed  application  and 
a  copy  of  such  application  is  indorsed  on  the 
policy  Issued." 

In  so  far  as  may  become  material  for  a 
proper  consideration  of  the  issues  inv<dved 
in  this  case  the  signed  application  indorsed 
or  attached  to  and  made  a  part  of  the  policy 
contains  these  express  agreements  on  the 
part  of  the  insured: 

"I  hereby  declare  and  agree  that  I  am  now 
*  *  *  in  good  health,  and  ordinarily  have 
good  health,  and  that  in  my  statements  and 
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•Bswen  in  tbia  appUcatiaB,  and  to  tba  medical 
cxaminera,  no  mfonnation  haa  been  or  will  be 
withheld  touching  my  past  and  present  state  of 
health  •  *  *  with  which  the  Beneficial  Life 
Insurance  Company  should  be  made  acquainted; 
and  tbat  the  statements  and  answers  to  the 
printed  questions  above,  together  with  this 
declaration,  as  weB  as  those  made  by  the  com- 
pany's medical  examiner,  shall  constitute  the 
application  and  be  the  basis  of  this  contract." 

AlBo: 

"I  hereby  agree  that  the  foregoing  statements 
made  to  the  company's  medical  examiner  are 
a  part  of  my  application  for  insurance,  are 
declared  to  he  tme,  and  offered  to  tha  company 
as  a  consideration  for  the  contract." 

The  Insured,  J.  Charles  Cbadwtck,  died 
August  13, 1916,  and  thereupon,  after  refusal 
of  the  defendant  company  to  pay  the  death 
loss  under  the  policy,  the  beneficiary  com- 
menced this  action  in  the  usual  form. . 

The  case  has  been  twice  tried  before  a  jury 
In  the  district  court,  and  this  Is  the  sec- 
ond appeal  to  this  court  The  first  appeal 
was  by  the  plaintiff  from  a  Judgment  entered 
upon  a  directed  verdict  In  defendant's  favor. 
We  reversed  that  Judgment,  ond  ordered  that 
the  plaintiff  be  granted  a  new  trial.  Chad- 
wick  V.  Benefldal  Life  Ins.  Co.,  181  Pac.  448. 
A  new  trial  being  granted,  the  defendant  ap- 
plied for  and  was  granted  permission  to 
amend  its  answer,  which,  as  amended,  after 
admitting  the  issuance  and  delivery  of  the 
policy,  the  death  of  the  insured,  and  Its  re- 
fusal to  make  payment,  sets  up  the  following 
defenses: 

"(1)  That  the  said  policiy  of  insurance  was  is- 
sued by  this  defendant  and  accepted  by  said 
Chadwick  in  the  following  express  condition  and 
agreement  contained  in  said  policy  and  made 
part,  of  said  contract  of  insurance,  to  wit: 
That  the  statements  and  answers  contained  in 
the  application  for  insurance  and  in  answer  to 
the  medical  examiner  of  the  defendant  com- 
pany, and  on  the  faith  of  which  said  policy 
was  issued,  were  in  all  respects  true,  and  that 
no  information  hod  been  withheld  touching  the 
past  or  present  state  of  health  of  the  applicant 
with  which  the  d^endant  company  should  have 
bpeo  acquainted;  and  upon  the  further  consid- 
eration, to  wit,  that  the  answers .  and  state- 
ments so  made  in  said  application  and  to  the 
medical  examiner,  together  with  the  declaration 
contained  in  the  said  application  form,  should 
constitute  the  application,  and  be  the  basis  of 
the  contract  between  said  Chadwick  and  the  de- 
fendant company. 

"(2)  That  the  said  Chadwick  violated  the  con- 
ditioBS  contained  in  said  application  form,  and 
en  faith  of  which  the  said  policy  of  insurance 
was  issued,  in  that  he  stated  therein  tbat  he 
waa  in  good  health  at  the  time  of  making  ap- 
plication for  insurance  to  the  defendant  com- 
pany; and  that,  further,  the  said  Chadwick 
in  answer  to  said  question  No.  11  of  the  ques- 
tions submitted  to  him  as  aforesaid  by  the 
medical  examiner  6t  the  defendant  company,  to 
wit,  'Are  you  in  good  health  so  far  as  you  know 
ox  believe?'  answered,  "Yss;'   whereas,  tbg  said 
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Chadwick  at  the  time  was,  and  for  some  time 
prior  to  applying  for  insurance  to  the  defend- 
ant company  had  been,  suffering  with  a  dis- 
ease which  tended  to  prejudicially  influence  his 
health  and  impair  his  longevity,  and  from  which 
disease  the  said  Chadwick  in  fact  died  on  or 
about  the  13th  day  of  August,  1916;  and  that 
at  the  time  that  the  said  Chadwidc  made  his 
aforesaid  appllcatioa  for  insurance  and  answer- 
ed the  said  question  No.  11  submitted  to  him 
by  the  defendant's  medical  examiner  as  afore- 
said the  said  Chadwick  knew,  or  had  reason  to 
believe,  that  he  was  not  in  good  health,  and 
was  afflicted  with  a  disease  which  tended  to 
prejudicially  influence  his  health  and  impair  his 
longevity. 

"(3)  That  the  said  Chadwick  further  violated 
the  condition's  contained  in  said  contract  of  in- 
snrance  in  that  in  the  answer  made  to  question 
No.  6  contained  In  the  statement  mSde  to  the 
medical  examiner  of  the  defendant  company  as 
aforesaid,  which  question  reads  as  follows,  to 
wit:  'Give  name  and  address  of  physician  last 
consulted,'  the  said  Chadwick  answered,  'None;' 
whereas,  in  fact,  within  the  space  of  a  few 
weeks  prior  thereto,  he  had  consulted  doctors 
at  Afton,  Wyoming,  and  at  Ogden,  Utah,  in  re- 
gard to  the  disease  with  which  he  waa  at  such 
time  afflicted  and  from  which  he  died. 

"(4)  That  the  said  Chadwidc  further  vi<dat- 
ed  the  conditians  contidned  in  said  contract  of 
insurance  in  that  in  the  answer  made  to  B  of 
question  No.  S  contained  in  the  statement  made 
to  the  medical  examiner  of  the  defendant  com- 
pany as  aforesaid,  which  question  reads  as 
follows,  to  wit,  'Have  you  ever  had  any  of  the 
following  diseases?  Of  each  illness  state  date, 
number  of  attacks,  duration,  severity,  complica- 
tions, and  result,  thus  avoiding  correspondence 
and  delay.  R.  Rheumatism  or  gout' — the  said 
Chadwick  answered,  'No;'  whereas,  in  fact,  the 
said  Chadwick  was  at  such  tim^  suffering  with 
a  disease  which  he  believed,  or  had  reason  to 
believe,  tended  to  prejudidally  influence  iiM 
health  and  impair  his  longevity,  and  which,  as 
the  result  of  the  opinion  expressed  to  him  by 
his  physician,  the  said  Chadwick  then  believed 
to  be  rheumatism." 

Upon  submission  of  the  case  to  the  Jury 
on  the  second  trial  the  defendant  again  mov- 
ed the  district  court  for  a  directed  verdict 
in  its  favor,  which  was  denied.  The  Jury 
then  returned  a  verdict  in  plaintlll's  favmr, 
and  Judgment  was  entered  thereon  against 
tike  defendant  for  the  amount  of  the  policy, 
interest,  and  costs.  Motl<m  for  new  trial 
was  made  and  denied.  Defendant  appeals, 
and  assigns  as  errors:  (1)  The  denial  of  de- 
fendant's motion  for  a  directed  verdict;  (2) 
the  refusal  to  charge  the  Jury  as  requested  by 
defendant;  (3)  denial  of  motion  for  new  trial; 
(4)  that  the  evidence  was  Insufllclent  to  sup- 
port the  verdict,  and  that  the  Judgment  is 
contrary  to  law. 

Briefly  stated,  the  testimony  shows  that 
the  insured  had  been  a  rancher  by  occiqm- 
tion,  strong  and  vigorous  until  on  about  Feb- 
ruary 1,  1910,  when  he  became  afflicted  with 
some  malady  causing  him  pains  in  the  back. 
He  then  resided  at  Afton,  Wyo.,  where  he 
consulted  a  physician,  one  Dr.  tteese^  who 
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diagnosed  the  case  and  treated  and  advised 
with  him  about  twice  a  week  from  Feb- 
ruary 1st  until  about  the  middle  of  March 
for  .what  was  supposed  to  be  rheumatism. 
The  malady  did  not  yield  to  the  treatment  of 
Dr.  Reese,,  and  the  health  of  insured  became 
so  seriously  Impaired  that  be  could  not  per- 
form his  customary  labors  without  result- 
ing pain  and  distress.  About  the  latter  part 
of  March  the  insured  went  to  Ogden,  Utah, 
and  did  not  return  to  Afton-  until  about  July 
1st.  While  at  Ogden  he  was  attended  by  Dr. 
Rich,  who  treated  him  and  placed  him  In  a 
plaster  cast,  which  be  was  wearing  on  bis 
return  to  Wyoming  in  July.  He  continued 
to  grow  worse,  and  finally  died  August  13th. 
After  death  an  autopsy  was  performed  on 
the  body  by  Dr.  Reese,  who  found  and  testi- 
fied that  the  Insured  had  died  of  tuberculosis 
of  the  spine.  On  the  29th  day  of  May  the 
Insured  mnde  application  for  a  life  Insurance 
policy  to  the  defondant,  In  which  application 
be  expressly  agreed  and  declared: 

"I  am  now  in  good  health,  and  that  in  my 
statements  and  answers  in  this  application  and 
to  the  medical  examiner  .no  information  has 
been  or  will  be  withheld  touching  my  past  and 
present  state  of  health  *  *  *  with  which  the 
Beneficial  Life  Insurance  Ck>mpany  should  be 
made  acquainted." 

As  appears  from  tbe  application,  among 
other  questions  asked  of  the  insured  by  tbe 
medical  examiner  were  tbe  following: 

"Q.  Have  you  eyer  bad  any  of  the  following 
diseases?  *  *  *  R.  Rheumatism  or  gout? 
A.  No.  Q.  Oive  name  and  address  of  physi- 
cian last  consulted.  A.  None.  Q.  Are  you  in 
good  health,  so  tar  as  you  know  or  believe?  A. 
Yes." 

Tbe  physician,  Joseph  R.  Morrell,  who  con- 
ducted the  medical  examination,  testified 
that  the  foregoing  questions  were  propounded 
to  the  insured,  and  that  tbe  answers  made 
were  recorded  in  tbe  application  as  given 
to  bim  by  the  Insured.  Tbet  same  witness 
testified  tbat  tbe  usnal  physical  examination 
was  given  the  applicant,  from  which  it  was 
not  apparent  tbat  the  applicant  was  suffer- 
ing with  or  bad  any  symptoms  of  tbe  disease 
tuberculosis  of  tbe  spine.  The  witness  also 
testified  that,  had  the  applicant  answered  the 
questions  propounded  to  bim  In  tbe  medical 
examination  truthfully,  tbe  Information  be 
would  have  obtained,  if  there  was  a  presence 
of  tuberculosis  of  the  spine,  would  elicit 
something  that  would  make  him  suspicions 
of  such  a  condition.  Tbe  same  pbysidanl  Dr. 
Morrell,  tbe  testimony  shows,  made  a  con- 
fidential report  to  tbe  defendant  company 
tbat  be  was  satisfied  that  everything  had 
been  fully  stated  as  to  applicant's  physical 
condition  In  tbe  application,  and  that  he  rec- 
ommended tbe  applicant  for  insurance  with- 
out reservation.  The  witness  Dr.  Morrell 
further  testified  that  he  would  not  have  made 
the  recommendation  be  did  malce  of  the  ap- 


plicant bad  be  given  bim  the'  Infbrmatloa 
that  he  had  consulted  physician  Reese  in  F^>- 
ruary  and  March  before,  concerning  paina 
In  tbe  back  which  became  more  intense  and 
severe  after  performing  bard  latwr;  and  that 
he  would  have  used  such  information  bad  he 
obtained  it  in  the  medical  examination  as  a 
basis  for  finding  out  the  ailment  for  which 
the  applicant  bad  been  under  treatment. 
Three  other  physicians,  together  with  Dr. 
Morrell,  in  answer'to  hypothetical  questl<Hi8 
propounded  to  them  by  the  defendant,  in 
which  tbe  aUment  causing  tbe  death  of  the 
insured  and  Its  symptoms  were  described, 
testified  that  the  applicant  would  know,  or 
have  reason  to  believe,  he  was  suffering  with 
some  disease,  even  if  be  did  not  know  what 
it  was,  of  a  serlons  nature. 

Junius  Romney,  a  witness  in  behalf  of  the 
defendant,  testified  that  he  was  superintend- 
ent of  agencies  for  the  defendant  company, 
and  that  after  the  death  of  tbe  Insured  be 
visited  the  plaintiff  beneficiary  at  Afton  to 
investigate  plaintiff's  claims  under  tbe  policy, 
and  tbat  plaintiff  then  stated  tbat — 

"Her  husband  had  been  a  strong,  vigorous 
man,  doing  outdoor  work,  np  until  that  same 
year  in  the  month  of  March,  when  she  said  he 
began  to  complain  of  pains  in  his  back  and  of 
being  unable  to  do  bis  work  as  usual,  as  had 
been  bis  custom;  that  they  bad  gone  to  consult 
the  Drs.  Reese,  the  local  phyaJcians  there,  who 
bad  first  diagnosed  fa  la  case  as  rfaeumatism,  and 
treated  him  for  that,  but  that  the  malady  did 
not  yield  to  the  treatments  they  gave,  and  as  a 
result  they  stated  they  thought  it  was  tubercu- 
losis of  the  spine,  and  advised  him  to  go  to  tbe 
state  of  Utah  and  consult  specialists  in  regard 
to  his  case.  She  said  he  came  to  Ogden  for  that 
purpose,  and  consulted  Dr.  Rich  and  others; 
tjiat  she  later  Joined  him  in  Ogden,  and  after 
treatment  here  be  returned  to  Afton,  his  home, 
with  a  plaster  of  Paris  cast,  and  tbat  he  later 
died." 

Carl  Oook,  a  witness  on  behalf  of  the  de- 
fendant, testified  tbat  in  the  spring  of  1916 
he  was  acting  as  clerk  of  the  district  court 
at  Kemmerer,  Wyo.,  and  as  such  clerk  be 
Issued  a  summons  for  tbe  insured  to  l>e  In 
attendance  upon  said  court  as  a  juror  May 
1,  1916 ;  tbat  tbe  insnred  did  not  attend,  but 
about  a  week  or  10  days  before  the  opening 
of  tbe  court  he  received  a  letter  from  the 
insured  stating  in  substance  and  to  tbe  effect 
tliat  be  was  in  Ogden  under  tbe  constant  care 
of  a  doctor;  tbat  be  was  in  a  serious  condi- 
tion, and  unable  to  leave  Ogden  to  attend 
court,  and  asked  tbe  witness  to  take  steps 
to  have  him  excused  for  the  term. 

Maud  Chadwick,  the  plaintiff,  testified  tbat 
tbe  insured  had  been  a  strong  and  vigorous 
man,  doing  his  customary  farm  labor  and 
logging  in  tbe  canyon,  until  the  early 
months  of  1916,  when  be  commenced  com- 
plaining of  pains  in  bis  back;  that  he  «»- 
suited  the  family  physician.  Dr.  Reese,  be- 
fore going  to  Ogden  In  Mardi:  that  she  and 
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the  Insared  did  not  consult  together  as  to  bis 
making  the  trip  to  Ogden  to  see  a  physician, 
and  that  "practically  the  only  reason"  for 
the  trip  to  Ogden  was  for  the  purpose  of  a 
visit  to  friends  and  family  relatives;  that 
she  had  no  personal  knowledge  that  be  con- 
sulted a  physician  at  Ogden,  but  that  he 
did  consult  a  chiropractor,  one  Dr.  F.  J. 
Freenor ;  that  she  and  the  insured  bad  talk- 
ed over  the  adTisability  of  bis  having  chiro- 
practic treatments  for  9ome  ailment  causing 
pain  in  the  back  which  they  bad  thought  to 
be  rheumatism;  that  when  insured  returned 
from  Ogden  in  July  he  was  wearing  a  plaster 
cast  and  was  a  very  sick  man.  This  witness 
further  testified: 

"Q.  Do  you  remember  making  the  statement 
that  Dr.  Reese'  had  advised  you  prior  to  the 
time  of  your  hnsband's  coming  down  to  Ogden 
that  your  husband  waa  suSer^g  from  tuberca- 
losis  of  the  spine?    A.  I  did  not." 

Some  eight  witnesses,  neighbors  of  de- 
ceased, testified  to  the  effect  that  Oiey  had 
been  acquainted  with  the  insured  prior  to 
June  1,  1916,  and  that  they  did  not  know  of 
his  being  sick  or  confined  to  his  bed  prior  to 
that  time. 

Counsd  for  defendant  admits  on  this  ap- 
peal that  in  so  far  as  this  Jurisdiction  Is 
concerned  the  law  applicable  to  this  dass  of 
cases  has  been  fnlly  and  decisively  declared 
by  the  former  opinion  of  this  court  How- 
ever, counsel  calls  oar  attention  to  the  de- 
fendant's amended  answer,  and  the  additional 
testimony  offered  and  received  at  the  second 
trial  of  the  case,  and  then  proceeds  to  very 
vlgoroasly  and  earnestly  contend  that  the 
defendant  on  the  present  appeal  has  met 
every  requirement,  both  as  matter  of  law 
and  fhct,  that  may  be  found  necessary  for  a 
reversal  of  the  ]ud$niient  of  the  district  court 
and  to  have  the  issues  finally  determined  in 
its  fftvor. 

The  plaintiff  meets  us  at  the  very  thresh- 
old, and  contends  that  there  are  no  new  is- 
sues presented  under  the  pleadings  as  amend- 
ed by  defendant,  and  Insists  that  the  testi- 
mony is  practically  the  same  as  on  the  for- 
mer appeal ;  that  no  new  testimony  was  of- 
fered and  received  In  the  retrial  of  the  case 
before  the  district  court,  except  such  as 
would  give  rise  to  a  disputed  question  of 
fact ;  and  therefore  there  Is  nothing  left  for 
'  us  to  do  but  affirm  the  orders  and  Judgment 
the  defendant  has  appealed  from.  By  ireaaon 
of  the  extremely  divergent  views  of  counsel 
as  to  the  result  that  should  be  readily  ar- 
rived at  by  this  court,  and  in  order  to  make 
dear  the  Issues  inv<dved  In  the  second  trial, 
we  have  heretofore  made  a  more  comprehen- 
sive statement  of  the  case,  both  as  to  tiie 
pleadings  and  testimony,  than  we  otherwise 
would  have  done  upon  the  present  appeal. 

[1]  However,  it  will  be  kept  in  mind  that 
•s  to  the  law  applicable  to  the  case  our  for- 


mer opinion  is  controlling  on  all  questions 
then  raised  and  passed  upon. 

The  defendant  very  strenuously  omtends 
that  the  insurance  policy  in  question  was 
procured  by  fraud  practiced  upon  it  by  the 
insured.  The  fraud  relied  upon  by  the  de- 
fendant as  Invalidating  the  policy  was,  first, 
the  declaration  and  express  agreement  made 
by  the  insured  in  his  application  that  "I  am 
*  *  *  now  in  good  health,  and  ordinarily 
have  good  health,  and'that  in  my  statements 
and  answers  in  this  application  and  to  the 
medical  examiners  no  Information  has  been 
or  will  be  withheld  touching  my  past  and 
present  health  •  *  *  with  whidi  the 
Beneficial  lAte  Insurance  Company  shoulfl  be 
made  acquainted,"  etc.;  second,  that  the  in- 
sured made  false  and  fraudulent  representa- 
tions as  to  material  matters  contained  in  his 
application,  and  untrue  answers  to  defend- 
ant's medical  examiner  concerning  the  state 
of  his  health,  when  he  knew,  or  should  have 
known,  them  to  be  untrue. 

Bearing  on  these  questions  much  has  been 
said,  and  authorities  dted,  in  the  former 
opinion  of  this  case  written  by  Mr.  Justice 
Tburman.  181  Pac.  448.  In  so  far  as  the 
findings  and  rulings  made  by  this  court  on 
the  former  appeal  may  have  any  bearing  on 
the  additional  facts  disclosed  by  the  record 
and  the  questions  now  involved  it  was  then 
held: 

(1)  "If  there  was  any  testimony  which  the 
jury  aa  a  matter  of  law  should  have  considered 
in  order  to  determine  the  question  of  liability, 
the  court  had  no  right  to  direct  a  verdict." 

(2)  "The  harden  was  on  the  defendant  to 
void  the  policy  by  proving  that  it  was  procnred 
by  fraud.  It  was  not  sufficient  merely  to  prove 
that  the  deceased  made  false  answers  to  ques- 
tions propounded  by  the  medical  examiner.  It 
was  incumbent  npon  defendant  to  prove  that  the 
answers  were  not  <mly  untrue,  but  that  the 
deceased  knew,  or  should  have  known,  them  to 
be  untrue." 

(3)  "The  question  of  good  faith  on  the  part 
of  the  insured  by  the  defendant's  answer  is 
made  the  very  gist  of  the  controversy.  As  a 
matter  of  pleading  it  is  made  the  essential  ele- 
ment of  the  defense.  *  *  *  In  view  of  onr 
statute  (secUon  1154,  0.  L.  1917),  •  •  •  in 
a  case  of  this  kind,  where  an  insurance  com- 
pany relies  upon  false  statements  and  answers 
of  the  insared  as  a  defense  against  an  action  on 
the  policy,  it  must  not  only  allege,  as  the  de- 
fendant has  done  in  this  case,  that  the  state- 
ments and  answers  are  untrue,  but  also  that  the 
insured  knew,  or  should  have  known,  them  to 
be  nntrue  at  the  time  he  made  them.  Not  only 
this,  bat  as  a  necessary  corollary  in  Judicial 
proceeding  the  truth  of  such  allegations  should 
be  substantially  established  at  the  trial." 

(4)  "Under  the  issues  made  and  the  authori- 
ties referred  to,  assuming  the  deceased  made 
the  statements  and  answers  relied  on  by  re- 
spondent, tiie  controlling  question  la,  did  the 
deceased  in  good  faith  believe  he  was  afflicted 
with  only  a  temporary  ailment,  or  did  he,  on 
the  other  hand,  know,  or  have  reason  to  believe. 
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that  he  was  afflcted  with  a  disease  which  tend- 
ed to  prejudicially  influence  his  health  and  im- 
pair his  longreTily?  If  the  former,  the  state- 
ment, eTen  if  untme,  would  not,  as  a  matter 
of  law,  void  the  policy;  if  the  latter,  it  would." 
"The  same  rule  must  be  applied  in  consider- 
ing the  negative  answer  of  deceased  as  to  the 
name  and  address  of  the  physician  last  consult- 
ed." "As  the  plaintiff  is  the  beneficiary  of  the 
policy  and  entitled  to  the  exclusive  enjoyment 
of  the  benefits  that  may  be  derived  therefrom, 
any  admissions  made  by  her  as  to  the  health 
of  her  husband  and  his  consultation  with  phy- 
sicians, under  the  issues  presented,  were  dear- 
'  ly  admissible." 

Tba  foregoing  expressions  made  by  this 
court  in  its  former  opinion  become  the  law 
of  tbe  case,  However,  a  retrial  was  had, 
new  features  were  introduced  by  way  of 
amendments  to  the  defendant's  answer,  and 
additional  testimony  has  been  received  not 
only  in  support  of  the  amended  pleadings, 
but  also  for  the  purpose  of  strengthening  tbe 
contentions  made  by  the  defendant  on  the 
former  trial.  It  therefore  becomes  our  duty 
to  again  pass  upon  the  case  and  review  the 
record  with   conscientious  consideration. 

It  is  undisputed  that  the  policy  was  ap- 
plied for  and  that  it  was  Issued.  It  was 
brought  out,  however,  in  the  testimony,  that 
the  insured,  after  receiving  the  policy,  made 
the  statement  to  his  wife,  the  plaintiff,  that 
be  had  not  been  asked  the  following  ques- 
tions contained  in  the  applioation,  "Give 
name  and  address  of  physician  last  consult- 
ed;" to  which  the  answer  Is  recorded, 
"None."  "Are  you  now  In  good  health  so  far 
as  you  know?"  to  which  the  answer  Is  re- 
corded, "Yea."  The  plaintiff  contends  that 
this  testimony  gave  rise  to  questions  'Of  fact 
for  the  Jury  to  pass  upon,  notwithstanding 
the  record  shows  that  the  medical  examiner, 
who  did  not  testify  at  the  first  trial,  gave 
positive  testimony  upon  the  second  hearing 
of  the  case  that  the  foregoing  questions  were 
actually  propounded  to,  and  answers  made 
by,  the  Insured  precisely  as  be  recorded  them 
and  as  they  now  appear  in  the  application. 
With  respect  to  this  testim(»y  the  contention 
of  counsel  for  the  plaintiff  Is  right  It  was 
for  the  Jury  alone,  and  not  for  the  court,  to 
determine  the  fact  under  this  conflicting' tes- 
timony. However,  there  are  other  phases  of 
the  testimony  bearing  on  the  question  of  al- 
leged false  and  fraudulent  representations  of 
the  Insured  in  the  procurement  of  the  policy 
that  present  much  greater  dUUculties.  It  ap- 
pears from  the  application  offered  and  re- 
ceived In  evidence  that  It  was  expressly  de- 
clared and  agreed  on  the  part  of  the  insured 
that  he  was  at  the  time  of  making  his  appli- 
cation "in  good  health  and  ordinarily  have 
good  health,  and  that  in  my  statements  and 
answers  In  this  application  and  to  the  medi- 
cal examiners  no  Information  has  been  or 
Will  be  withheld  touching  my  past  or  present 
state  of  health  with  which  the  Beneflcial  Life 


Insurance  Company  should  be  made  ac- 
quainted; and  that  the  statemoita  and  an- 
swers to  the  printed  questions  above,  to- 
gether with  thi»  declaration,  as  well  as  those 
made  to  the  company's  medical  examiner, 
shall  constitute  the  application  and  the  haaia 
of  this  contract  [policy]."  (Italics  ours.)  It 
was  further  provided  In  the  signed  applica- 
tion of  the  insured  that  his  statements  to  the 
medical  examiner  were  true  and  offered  to 
the  company  as  a  "consideration  for  the  con- 
tract." In  view  of  these  express  statements 
whldh  are  printed  In  the  application,  and  tbe 
unquestioned  fact  that  the  insured  signed  the 
application,  and  no  question  being  raised 
that  be  did  not  read  tbe  application  before 
signing,  it  must  be  considered  as  fully  es- 
tablished that  the  insured  made  the  forego- 
ing statements  last  above  mentioned  attrib- 
uted to  blm. 

[2, 3]  The  question  arises,  were  they  ma- 
terial, and,-  If  so,  were  they  false  and  fraud- 
ulent, or,  In  other  words,  did  the  Insured 
know  or  have  reason  to  believe  they  were 
untme?  It  certainly  cannot  be  successfully 
contended  that  they  were  not  material,  for 
they  were  made  the  veiy  basis  of  tbe  con- 
tract They  were  offered  to  the  defendant  as 
a  ctmslderation  for  the  policy.  That  these 
statements  were  «be<dutely  untrue  the  tes- 
tim<Hiy  In  the  record  before  us  conclusively 
establishes  beyond  the  possibility  of  a  doubt 
These  statements  were  made  at  the  very 
time,  May  20th,  when  the  insured  was  suffer^ 
Ing  with  that  which  Is  generally  regilnled  as 
an  incurable  disease,  tuberculosis  of  the 
spine.  It  had  attacked  him  months  before, 
and  thenceforth  continued  Its  ravages  upon 
him  unabated  until  death  ensued. 

Touching  on  the  questi(m  of  good  faith  of 
the  Insured,  or  his  not  having  knowledge  or 
good  reason  to  believe  that  he  was  suffering 
with  an  ailment  that  was  seriously  affecting, 
or  would  seriously  affect,  his  health  and  Im- 
pair his  longevity,  much  of  the  testimony  was 
hi  conflict  The  plaintiff  testified  that  she  and 
the  Insured  thought,  up  to  the  time  Insured 
went  to  Ogden,  that  he  was  suffering  with 
rheumatism,  and  that  the  pains  In  his  back 
were  occasioned  by  a  rheumatic  condition. 
Eight  of  the  insured's  close  neighbors  testified 
In  effect  that  they  in  dally  association  with 
him,  did  not  know  that  be  was  afflicted  or  was 
other  than  a  strong  and  vigorous  man  up  to  the 
time  of  his  leaving  home  and  going  to  Og^den  In 
March.  We  remark,  however,  that  this  neg- 
ative testimony  Is  of  no  value,  and  tbAt  it 
can  have  no  probative  force  in  determining 
whether  the  insured  knew,  or  had  good  rea- 
son to  believe,  his  health  to  be  impaired  after 
he  arrived  at  Ogden  In  Mardi;  for  it  Is  very 
certain  these  Wyoming  ndghboni  had  mo 
opportunity  of  observing  insured  while  at 
Ogden  at  the  time  when  and  whore  the  policy 
was  applied  for.  The  same  would  be  true 
and  may  be  said  as  to  the  testimony  of  tbe 


Digitized  by 


Google 


Utah) 


CHADWICK  V.  BBa^ETICIAIi  UFE  INS.  C». 
(itl  P.) 


2iS 


plaintiff;  for  according  to  her  testimony,  ahe 
was  not  with  the  lusnred  at  Ogden  except  for 
a  very  Umlted  time  before  bis  return  to 
Wyoming.  In  conflict  with  the  statements 
made  by  the  plaintiff  as  to  what  was  consid- 
ered the  nature  of  the  insured's  aliment  prior 
to  his  trip  to  Ogden  is  the  testimony  of  the 
witness  Booth  that  the  plaintiff  had  made 
the  statement  to  him  after  death  of  insured 
that  they  (the  insured  and  herself)  had  con- 
sulted with  Drs.  Reese,  and  they  thought  the 
malady  to  l>e  tuberculosis  of  the  spine,  and 
had  advised  the  insured  to  go  to  Ogden  and 
consult  with  specialists;  that  Insured  came 
to  Ogden  for  that  purpose,  and  consulted  Dr. 
Rich  and  others,  and  later  she  joined  her 
husband  there,  and  after  treatment  returned 
with  him  to  "Wyoming,  wh«i  he  was  Incased 
In  a  plaster  of  Paris  cast.  This  testimony 
was  not  before  us  for  consideration  on  the 
former  appeal.  Again,  it  appears  from  the 
tincontradlcted  testimony  on  this  appeal  that 
some  time  during  the  latter  part  of  At)rfl, 
before  the  application  for  the  policy  was 
made,  the  Insured  expressly  stated  in  writing 
to  Clerk  Cook  of  the  Wyoming  conrt  at  Kem- 
merer,  after  he  had  been  snmmoned  as  a 
juror,  that  his  health  was  in  a  serious  condi- 
tion and  that  he  was  under  the  constant  care 
of  a  doctor.  Again,  bearing  on  the  question 
of  the  good  faith  of  the  insured  in  making 
application  for  the  policy,  several  physicians, 
some  of  them  specialists  in  tuberculosis  and 
kindred  ailments,  gave  testimony  In  the  sec- 
ond trial  and  for  the  first  time  In  the  case, 
after  hypothetical  questions  had  been  pro- 
pounded to  them  In  which  the  symptoms,  du- 
raticm,  and  the  effect  6f  the  insured's  ailment 
npon  him  were  detailed,  that  a  person  so 
affected  would  know  and  have  reason  to  be- 
lieve that  he  was  atDicted  with  some  disease 
which  would  seriously  affect  his  health  and 
prtjudidally  impair  his  longevity,  although 
he  might  not  know  Just  what  the  disease  was. 
Under  the  issues,  as  reframed  by  the  plead- 
ings upon  the  second  trial,  the  defendant  al- 
leged and  proved  that  the  insured,  in  answer 
to  the  question  found  in  the  application, 
"Have  you  any  of  the  following  diseases'? 
Of  each  illness  state  date,  number  of  attacks, 
duration,  severity,  complications,  and  result, 
thus  avoiding  correspondence  and  delay.  R. 
Rheumatism  or  gout,"  stated  "No."  It  Is 
not  denied  in  the  record  that  the  foregoing 
question  was  propounded  to  the  Insured,  nor 
is  it  denied  that  he  made  the  answer  "No" 
recorded  in  the  application.  It  Is  contended 
by  the  defendant  that  this  too  sheds  light 
on  the  question  of  good  faith  of  the  insured 
when  he  applied  for  the  policy.  In  view  of 
the  uncontradicted  testimony  of  the  examin- 
ing physidah,  who  testified  that  had  the 
answer  been  given  in  the  affirmative  (which, 
according  to  the  contention  of  plaintiff,  the 
insured  believed)  he  would,  as  an  examiner, 
have  made  further  investigation  by  reason 


of  the  suspicion  that  an  affirmative  answer 
would  have  aroused  in  his  mind,  we  think 
there  is  much  force  in  defendant's  conten- 
tion ;  that  had  the  answer  been  made  in  the 
affirmative  the  medical  examiner  would  have 
made  further  inquiry,  which,  in  all  probabil- 
ity, would  have  led  to  a  discovery  that  the 
insured  was  then  suffering  vrith  tuberculosis 
of  the  Bpin& 

As  heretofore  remarked,  upon  the  former 
ai^>eal  the  principles  of  law  applicable  to  the 
facts  then  presented  were  fully  discussed, 
and  the  law  governing  in  this  class  of  cases 
laid  down  for  the  future  guidance  of  the 
trial  courts  within  this  jurisdiction.  l%at  we 
then  endeavored  to  promulgate  and  follow 
such  rules  of  law  as  would  tend  to.  a  most, 
liberal  construction  of  the  insurance  policy, 
so  that  unless  false  and  fraudulent  practices . 
were  resorted  to  on  the  part  of  the  applicant 
and  clearly  proven  by  the  insurer  the  valid- 
ity of  th«  policy  might  not  be  successfully 
questioned,  a  mere  cursory  reading  of  the 
opinion  will  convince.  However,  in  the  light 
of  the  additional  testimony  that  appears 
upcni  the  record  of  this,  the  jsecond,  appeal, 
we  are  of  the  opinion  that  tlie  verdict  of  the 
jury  In  the.plaintUTs  favor,  when  tested  by 
all  the  rules  of  law  applicable  thereto,  and  as 
formerly  announced  by  this  court,  shonid  not 
be  permitted  to  stand.  181  Pac.  448,  supra. 
Aside  from  what  appears  to  us  to  he  the 
overwhelming  weight  of  the  other  testimony 
that  the  insured  had  good  reason  to  believe 
that  his  health  was  seriously  affected  -by 
some  disease  that  would  prejudicially  im- 
pair his  longevity  at  the  very  time  he  made 
application  for  the  policy  in  question,  the 
case  now  comes  to  us  with  the  uncontradict- 
.ed  testimony  in  the  record  that  he  himself 
stated,  shortly  before  he  made  the  applica- 
tion, that  he  was  under  the  constant  care 
of  a  doctor  and  that  he  was  in  a  serious  con- 
dition. Legally  speaking,  testimony  of  such 
great  import  in  this  class  of  cases  cannot  and 
should  not  be  permitted  to  be  successfully 
Ignored  by  either  court  or  jury.  That  the 
insured  made  the  statement  attributed  to  him 
stands  in  the  record  uncontradicted.  That  In 
itself  ought  to  have  ended  this  controversy. 

[4]  If  the  insured  at  the  time  of  making 
his  application  for  a  policy  has  knowledge  or 
good  reason  to  know  that  he  is  afflicted  with 
a  disease  that  renders  his  condition  serious, 
and  that  thereby  his  longevity  will  be  prej- 
udicially impaired,  his  statements  and  repre- 
sentations to  the  contrary  in  reply  to  specific 
inquiries  constitute  a  fraud  practiced  upon 
the  insurer,  and  which,  when  successfully 
proven.  Invalidates  the  policy. 

[1]  For  the  reasons  stated,  we  think  the 
district  court  erred  in  not  granting  defend- 
ant's request  for  a  directed  verdict  In  its 
favor.  The  question  next  arising  is  whether 
the  case  should  be  remanded  to  the  district 
court  with  directions  to  dismiss  the  action  or 
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to  order  a  new  trial.  In  view  of  the  fact  that 
there  have  already  been  two  trials  followed  by 
appeals  to  this  court,  and  It  does  not  now  ap- 
pear but  that  the  plaintiff  has  had- ample  op- 
portunity to  present  all  of  the  testimony  that 
may  be  produced  In  her  favor,  the  writer  of 
this  opinion  has  a  very  strong  conviction 
that  the  ends  of  justice  would  be  better 
subserved  in  a  dismissal  of  the  action.  Had 
the  district  court,  upon  defendant's  request, 
directed  a  verdict  In  its  favor,  that  would 
have  been,  under  the  ruling  of  this  court  In 
Smalley  v.  Railroad,  34  Utah,  423,  88  Pac. 
311,  a  submission  of  the  case  for  determi- 
nation on  the  merits.  The  defendant  was  en- 
titled to  a  directed  verdict,  and  had  It  been 
given  by  the  district  court  that  would  have 
ended  the  case.  Nothing  being  apparent  at 
this  time  from  Oie  record  before  us  which 
would  suggest  the  propriety  of  a  new  trial 
or  further  proceedings  by  way  of  amendment 
to  the  pleadings,  or  that  the  Introduction  of 
new  or  additional  evidence  might  establish 
the  validity  of  the  policy  sued  upon  by  the 
plaintiff,  this  court  might  well  exercise  a 
lawful  discretion  by  terminating  the  litiga- 
tion between  the  parties. 

However,  my  esteemed  Associates,  those 
concurring  as  well  as  those  dissenting  in 
the  reversal  of  the  Judgment,  are  of  one 
mind,  that  in  remanding  the  case  the  order 
should  be  to  grant  a  new  triaL  It  is  only  in 
deference  to  their  opinions  that  I  yield  my 
assent  that  such  shall  be  the  order. 

It  is  therefore  ordered  that  the  Judgment 
of  the  district  court  entered  on  verdict  be 
reversed,  and  that  the  case  be  remanded, 
with  direction  to  grant  a  new  trlaL  Defend- 
ant to  recover  costs. 

FRICK,  J.  I  concur.  It  now  appears 
from  the  unmistakable  and  uncontradicted 
declarations  of  the  insured  th^t  he  not  only 
had  reason  to  believe,  but  that  he  knew,  that 
at  tihe  time  be  made  appHcatlon  for  Insur- 
ance with  the  defendant  he  was  afflicted  with 
some  serious  ailment.  The  record  now  con- 
clusively shows  that  he  concealed  from  the 
medical  examiner  of  the  [defendant  some 
material  and  important  information,  which, 
had  it  been  disclosed,  would  have  led  to  the 
discovery  of  the  fact  that  the  insured  was 
then  suffering  from  the  disease  which,  within 
a  comparatively  short  time,  resulted  in  bis 
death.  The  fact,  therefore,  that  the  Insured 
knew  that  his  health  was  seriously  impaired, 
and  that  he  willfully  concealed  and  withheld 
that  fact  from  the  medical  examiner,  neces- 
sarily, and  as  a  matter  of  law,  vitiates  the 
policy.  The  Jury  had  no  right  to  disregard 
the  statements  of  the  insured,  which  were  In 
ivrltlng  and  stand  wholly  unexplained;  nor 
can  we  disregard  them,  although  the  Jury,  by 
inadvertence  or  for  some  other  reason,  did 
so.  Where  the  evidence  is  conflicting,  or 
wtiere  the  facts  and  circumstances  respecting 


any  material  fact  are  such  that  conflicting 
Inferences  may  legitimately  be  deduced  there- 
from, the  finding  of  the  Jury  is  binding  upon 
us.  Where,  however,  as  here,  the  statements 
of  the  Insured  are  uncontradicted,  and  in  and 
of  themselves  are  sufficient  to  vitiate  tiie 
policy,  it  is  our  plain  duty  to  set  aside  the 
flnding  of  the  Jury. 

In  this  case  the  decision  of  this  court  may 
affect  every  iwUcy  holder  who  carries  insur- 
ance with  the  defendant  company.  If  unjust 
claims  are  allowed  against  the  company,  it 
necessarily  increases  the  rate  each  policy 
holder  must  pay  in  order  to  meet  such 
claims,  it  may,  however,  go  farther  than 
that.  It  may  aftect  the  financial  soundness 
and  integrity  of  the  company.  Such  a  result 
would  be  detrimental  to  every  policy  holder. 
It  is  the  duty  of  the  insurer  to  avoid,  as 
far  as  possible,  the  payment  of  all  unjust 
claims.  When,  therefore,  as  here^  it  is  made 
to  appear  without  question  that  the  insured, 
in  making  bis  application,  knowingly  oon- 
cealed  from  the  insurer  hU  true  condition  of 
health,  which  was  of  such  a  serious  nature 
that  If  it  had  been  disclosed  his  application 
would  necessarily  have  been  rejected,  the 
courts  may  not  shut  their  eyes  and  blindly 
accept  the  flnding  of  the  Jury.  Jurors  usual- 
ly  see  only  those  who  are  dependent  upon  the 
insured,  and  their  sympathies  are  easily 
aroused  in  their  favor.  They  do  not  stop 
to  consider  the  consequences  that  may  follow 
from  the  allowance  of  unjust  daintt.  To 
permit  a  recovery  upon  a  policy  wrongfully 
obtained  encourages  similar  applications 
which  may  ultimately  result  In  preventing 
the  Insurer  from  paying  the  claims  of  legiti- 
mate policy  holders,  and  thus  there  may  be 
hundreds  of  worthy  claimants  whose  Insur- 
ance fails  because  the  rights  of  the  insurer 
have  been  disregarded  by  the  courts.  The 
undisputed  facts  which  must  control  this 
case  are  such  which,  to  my  mind,  in  the  in- 
terest of  fairness  and  Justice,  and  to  protect 
the  honest  policy  holder,  clearly  require  us 
to  deny  a  recovery  In  this  case  as  matter  of 
law. 

It  is,  however,  further  earnestly  contended 
that  the  evidence  on  the  last  trial  Is  substan- 
tially the  same  as  it  was  on  the  former  one, 
upon  which  it  was  held  by  this  court  that  the 
question  of  whether  the  deceased  knowingly 
concealed  his  real  condition  from  the  defend- 
ant was  for  the  Jury,  and  hence  the  district 
court  had  erred  in  directing  a  verdict.  I 
was  of  the  opinion  that  the  evidence  on  the 
former  bearing  was  ^nch  as  entitled  the 
plaintiff  to  go  to  the  jury.  The  evidence  re- 
specting the  deceased's  Imowledge  of  bis  ac- 
tual state  of  health  was  in  doubt,  and  that 
was  true  also  with  regard  to  whether  he 
made  the  answers  respecting  his  consulting  a 
physician  or  whether  those  were  written  by 
some  other  person.  There  was  some  doubt, 
therefore^  as  to  whether  deceased  knowing- 
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]S  misstated  or  concealed  fkcts  concerning 
his  state  of  health  and  the  consulting  of  a 
physician.  Those  questions,  however,  as  the 
evidence  now  stands,  are  no  longer  in  doubt 
(or  the  following  reasons:  .l^e  evidence  is 
without  dispute  Htat  the  answers  were  made 
oD  Maj^  2dth,  and  that  tlw  deceased  died 
August  13th,  Jnst  76  days  thereafter;  that 
he  died  from  tuberculosis  of  the  spine;  that 
the  disease  is  in  its  nature  progressive,  aAd  in 
most  instances  terminates  fatally,  sometimes 
sooner,  sometimes  later;  that  the  deceased 
was  afflicted  with  the  disease  at  the  time  he 
made  Oie  application  for  insurance  and  an- 
swered the  qaesttons  therein,  and  for  some 
time  prior  th^eto  Iiad  been  so  afflicted,  and 
tliat  he  received  medical  attention  and  treat- 
ment for  some  ailment  for  a  considerable  time 
prior  to  the  time  hi  made  ttte  answers;  that  he 
was  placed  in  a  plaster  cast  within  less  than 
20  days  from  the  time  be  made  the  answers ; 
and  that  he  wrote  a  letter  daring  the  time 
be  was  being  treated,  in  whidi  letter  he 
stated  that  he  was  in  a  serious  condition 
physically,  and  was  imaUe  to  leave  Ogden, 
where  he  was  being  treated,  and  attend  court 
at  Kemmerer,  Wyo.  The  statements  stand 
oneontradicted  and  anexplained.  What, 
then,  is  the  natural,  the  inevitable,  the  ir- 
resistible conclusion  which  follows  from  the 
undlspnted  facts?  Necessarily  this:  That 
the  deceased  did  know,  when  he  made  the 
application  for  Insarance  and  answered  the 
questions,  that  he  was  seriously  afflicted  with 
some  aliment,  and  that  he  then  was,  and  for 
some  time  prior  thereto  had  been,  under  the 
doctor's  care  and  treatment.  It  Is  Idle  to 
attempt  to  explain  away  that  evidence,  and 
it  Is  equally  idle  to  refer  to  cases  where  the 
nature  of  the  disease  and  the  facts  concern- 
ing the  condition  and  surroundings  of  the 
insQied  were  different  from  what  they  are 
here;  Wliile  it  is  true  that  the  deceased  may 
not  have  appreciated  the  nature  of  his  dis- 
ease, be,  as  the  undisputed  evidence  shows, 
did  know  that  he  was  seriously  afflicted  with 
some  mulady,  and  that  he  had  not  wly  con- 
sulted doctors,  but  was  behig  treated  by  them 
therefor.  The  evidence  thus  stands  uncon- 
tradicted that  the  deceased  did  conceal  mate- 
rial facts  from  the  defendant,  and  It  la  but 
fair.  Just,  and  right  that  the  oonsequencea  of 
such  concealment  should  fall  upon  the  bene- 
ficiaries of  the  insured  rather  than  upon  the 
defendant,  and  Indirectly  up<n  the  policy 
holders. 

I  most  cheerfully  concede  that  it  Is  pos- 
sible tliat  the  very  material  and  damaging 
statements  made  by  tibe  deceased  in  the  let- 
ter, wlilch  was  estalAlshed  by  secondary  evi- 
dence, might  have  been  depied,  and,  if  not 
demed,  might  neverthedesa  have  t>eea  ex- 
plained satisfactorily  to  a  jury.  Such  was 
not  done,  however,  but  the  statements  stand 
admitted  and  anexplained.  It  is  idle  to  con- 
tend that  the  deceased's  answers  to  the.  ques- 


tions in  the  application  constituted  ^tber  a 
denial  or  on  explanation  of  those  statements. 
The  answers  cannot  deny  or  explain  away 
the  fact  that  the  deceased  knew  that  he  was 
seriously  afflicted  with  some  malady,  and 
that  he  was  l>eing  treated  for  the  same,  both 
of  which  facts  he  concealed  In  making  the 
answers  to  the  questions  In  the  application 
for  insurance.  Therefore,  unless,  and  until 
the  statements  contained  in  the  letter  written 
by  him  are  either  denied  or  explained, 
neither  the  jury  nor  the  oourt  has  a  right  to 
ignore  them,  and  if  the  Jury  does  so  the  court 
nevertheless  cannot  evade  its  duty  by  seek- 
ing refuge  behind  the  findings  of  the  Jury. 
Nor  does  this  in  any  way  conflict  with  the 
former  opinion  of  Mr.  Justice  Thurman.  That 
decision  turned  entirely  upon  the  question 
whether  there  was  some  substantial  evidence 
to  go  to  Oie  Jury  with  respect  to  whether  the 
deceased  at  the  time  he  made  the  answers  in 
the  application  knowingly  concealed  some 
material  fact  or  facts  which  It  was  his  duty 
to  disclose.  We  held  that  there  was  some 
sach  substantial  evidoice,  and  In  arriving 
at  that  conclusion  at  least  some  reliance  was 
placed  upon  the  negative  evidence  of  the  de- 
ceased's neighbors.  In  the  face  of  the  un- 
explained and  uncontradicted  statements 
that  he  did  know  that  he  was  in  a  serious 
condition,  and  was  being  treated  by  doctors, 
that  evidence  has  been  entirely  dissipated, 
and  has  no  probative  force  or  effect,  and  there 
is  now  no  alternative  except  to  arbitrarily 
say  ttiat  the  deceased  did  not  know  what  his 
own  uncontradicted  and  un^3)lained  state- 
ments show  he  did  know  or  to  take  thote 
statements  at  their  face  value.  As  the  evi- 
dence stood,  therefore,  at  the  dose  of  the 
last  trial  the  ctmdition  of  the  case  from  a 
legal  standpoint  was  substantially  this:  As- 
suming that  A.  sues  B.  upon  a  promissory 
note,  and  B.  Interposes  the  defense  of  pay- 
ment, the  harden  to  prove  the  defense  being 
on  B.,  and  in  support  thereof  he  produces 
some  substantial  evidence  of  payment,  but 
the  court,  nevertheless,  directs  a  verdict  in 
favor  of  A.  B.  appeals,  and  this  court  holds 
that  the  evidence  of  payment  should  have 
been  submitted  to  the  JU17,  and  on  that 
ground  reverses  the  Judgment  Upon  another 
trial  plaintiff's  evidence  is  substantially  the 
same  upon  the  question  of  payment  as  it  was 
upon  the  first  trial,  but  B.  produces  a  re- 
ceipt in  full,  admitting  the  payment  of  the 
note  in  question  from  A.,  and  A,  neither  de- 
nies nor  explains  the  receipt  May  the  Jary 
or  the  court  ignore  the  receipt  upon  the 
ground  that  It  may  l>e  a  forgery  or  may  have 
been  obtained  by  duress  or  by  fraud,  etc.? 
Clearly  not.  In  the  absence  of  any  denial  or 
explanation  of  the  receipt  both  court  and 
Jury  would  be  required  to  receive  and  con- 
sider it  at  Its  face  value,  and  find  that  the 
debt  was  fully  paid  and  discharged.  To 
bold  otherwise  Is  to  bold  that  verdicts  and 
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Judgments  need  not  be  based  upon  the  evi- 
dence, but  may  reflect  merely  the  arbitrary 
conclusions  of  the  jury,  and  may  be  based 
entirely  upon  their  conjectures  and  caprice. 
When  we  once  reach  that  state  of  affairs  in 
the  administration  of  law  and  Justice,  the 
courts  had  better  be  abrogated. 

THURMAN,  J.  (concurring),  On  ttie  for- 
mer appeal  I  regarded  this  as  a  border-line 
case.  The  same  question  presented  then  is 
presented  now:  Was  the  evidence  sufficient 
to  sustain  a  verdict?  E>very  reasonable 
doubt  was  solved  in  favor  of  the  plalntUTs 
contention.  Hiven  upon  questions  of  law  we 
adopted  a  rule  most  favorable  to  the  plain- 
tiff. In  doing  80  we  were  compelled  to  disre- 
gard numerous  decisions  rendered  by  some 
of  the  most  distinguished  courts  of  the  coun- 
try— decisions  which  hold  that  if  the  state- 
ments and  answers  of  the  insured  in  his  ap- 
plication for  a  policy  are  false,  the  policy 
may  be  avirfded  without  regard  to  the  ques- 
tion as  to  what  the  Insured  knew  or  believed. 
These  cases  are  dted  in  the  opinion.  181 
Pac.  at  page  4S1.  We  adopted  what  we  be- 
lieved to  be  the  bett»  doctrine,  especially  in 
▼lew  of  our  statute  (COmp.  Laws,  1917,  | 
1154).  I  have  no  apology  to  make  for  the 
rule  enunciated  In  that  opinion,  nor  for  hav- 
ing given  plaintUTs  contention,  as  to  the 
sufficiency  of  the  evidence,  the  benefit  of 
every  reasonable  doubt.  I  am  strongly  im- 
pressed with  the  conviction  that  such  is  our 
duty  in  every  case  where  we  are  called  upon 
to  determine  such  question  as  a  matter  of 
law. 

The  case,  however,  on  this  appeal  presents 
a  different  aspect,  especially  as  concerns  the 
evidence  produced  at  the  trial. 

It  is  assumed  by  my  Associate  with  whom 
I  disagree  that  tbe  evidence  before  us  now 
is  substantially  the  same  as  on  the  former 
appeal.  If  that  Is  true,  the  decision  on  the 
former  appeal  becomes  the  law  of  the  case. 
As  before  stated,  the  sufficiency  of  the  evi- 
dence was  the  only  question  then.  It  is  the 
only  question  now.  It  will  be  conceded,  how- 
ever, that  If  the. evidence  on  both  trials  of  the 
case  Is  not  substantially  the  same  then  the 
rule  known  as  the  "law  of  the  case"  has  no 
application. 

The  Nebraska  Supreme  Ciourt,  In  Phelps 
County  Farmers'  Mutual  Ins.  Oa  v.  Johnson, 
66  Neb.  at  page  602,  92  N.  W.  at  page  S77, 
siteaking  of  the  rule,  says: 

"The  evidence  in  different  cases,  and  in  dif- 
ferent trials  of  the  same  case,  may,  and  often 
does,  differ  in  many  essential  particulars.  It 
-  may  stilft  and  change  as  the  current  of  a  stream 
In  a  bed  of  sand.  Not  only  may  changes  occur 
by  reason  of  newly  discovered  evidence,  new 
witnesses  whose  testimony  may  supply  a  miss- 
ing link,  but  often  those  having  the  management 
of  a  case  turn  the  current  of  evidence  in  one 
direction  at  one  time  and  in  an  entirely  new 
channel  at  another.     If  the   evidence  is   the 


same,  or  substantially  so,  and  made  to  thus 
appear,  doubtless  the  rule  would  apply." 

On  the  former  trial  there  waa  evideaoe  to 
the  effect  that  prlpr  to  February,  IBIA,  ttie  in- 
sured, Thomas  CSiadwlck,  hereinafter  called 
deceased,  waa  »  strong  able-bodied  man. 
That  during  February  and  March  of  that 
year  he  was  afflicted  with  some  disease  sup- 
posed to  be  rheumatism.  He  suffered  con- 
siderably with  pains  In  his  back  and  was  un- 
der the  care  of  a  phyaldan.  Some  treatment 
w«B  administered,  but  whatever  it  was  it  did 
not  effect  a  cure.  In  March  he  came  from 
his  home  in  Wyoming  to  Qgden,  Utah.  De- 
fendant contends  he  came  for  medical  advice 
and  treatment.  Plaintiff  testified  he  came 
merely  to  visit  friends  or  rdatives.  The  next 
heard  of  him,  on  the  former  trial,  waa  whoi 
he  returned  home  about  the  middle  of  June 
in  a  plaster  cast  In  August  next  following 
he  died  of  tuberculosis  of  the  spine.  What 
deceased  did  except  to  procure  the  insurance 
policy  In  question,  or  what  his  condition  waa 
while  he  was  in  OgAtsa  during  April,  May, 
and  June,  until  be  returned  in  a  plaster  cast, 
was  not  known,  or  at  least  did  not  appear  in 
the  evidence  on  the  former  trial  of  the  case. 

In  considering  the  evidence,  as  before 
stated,  this  court  resolved  every  doubt  in 
favor  of  the  plaintiff's  contention.  It  waa 
not  dear  to  the  court  that  the  deceased,  at 
the  time  he  made  bis  application  for  the 
policy  in  May,  knew,  or  had  reason  to  b^eve. 
he  was  affllctiad  with  anything  mote  than  « 
passing  ailment.  Giving  to  the  evideace 
every  intendment  favorable  to  the  plaintiff, 
we  were  bound  to  find  that  deceased  had  been 
a  strong  healthy  man  all  his  life  up  to  Feb- 
ruary, 1016;  that  he  then  became  afflicted 
with  some  ailment  which  caused  liim  more 
or  lees  pain  during  February  and  March. 
We  would  not  have  been  Justifled  in  finding 
that  the  ailment  with  which  the  deceased 
was  afflicted  in  Mandi,  wh«i  he  came  to  Og- 
den,  was  anything  more  than  rlieumatism  of 
very  reeent  origin  or  some  similar  ailment 
of  a  temporary  nature.  We  would  not  have 
been  justified  in  finding  that  the  deceased 
knew,  or  had  reason  to  believe,  that  he  was 
afflicted  with  a  disease  whidi  mig^t  aolous- 
ly  affect  bis  health  or  impair  his  longevity. 
Besides  this,  we  were  bound  to  find  that  he 
had  come  to  Ogden,  in  March,  not  for  the 
purpose  of  consulting  phyrtdana  or  in  search 
of  medical  treatment,  but  merely  to  visit 
friends  or  relatives.  Such  are  the  mlea  by 
which  this  court  is  bound;  no  matter  what 
we  may  have  believed  had  we  been  triers  of 
the  case,  we  were  bound  to  give  effect  to 
every  word  of  substantial  evidence  in  favor 
of  plaintiff's  contKitlon,  whether  it  convinced 
our  understanding  or  not  We  were  not  sit- 
ting as  Jurors  and  could  not  consider  the  case 
from  that  point  of  view.  Under  these  cir- 
cumstances tills  court,  on  the  iormer  appeal. 
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reversed  the  Jndgment  whldi  was  entered 
npon  a  directed  verdict  because  as  the  evi- 
dence then  stood  we  considered  It  a  case  for 
the  Jury. 

On  the  trial  of  the  present  case  the  tes- 
timony was  absolutely  conclnslve  that  In 
April,  1916,  deceased.  Instead  of  being  In  Og- 
den  visiting  with  friends,  as  testified  by 
plaintiff,  was  In  fact  there  under  the  care 
of  a  doctor,  as  contended  1^  defendant  on 
both  trials  of  the  case;  that  he  was  not  only 
under  the  care  of  a  doctor,  but  in  a  serlons 
condition  of  health.  This  evidence  did  not 
come  from  company  physicians  or  expert  wlt- 
nesaeB  employed  by  defendafat,  but  from  the 
deceased  himself — the  one  who,  of  all  men 
living,  had  the  best  ivportnnity  to  know. 
It  should  be  considered  by  this  court  of  the 
highest  probative  value  In  determining  the 
state  of  mind  of  the  deceased  as  to  the  actu- 
al condition  of  hla  health.  We  are  bound  to 
assume  that  the  letter  written  by  deceased 
waa  true,  in  whidi  he  stated  the  seriousness 
of  his  condition  and  that  he  was  under  the 
care  of  a  doctor.  The  unequivocal  statement 
«f  deceased  contained  in  the  letter  Is  in  strict 
harmony  with  all  the  established  facts.  It 
la  admitted  he  had  pains  In  his  back  from 
which  he  suffered  In  February  and  March; 
that  he  returned  home  in  June  in  a  plaster 
cast,  and  that  he  died  In  August  next  follow- 
ing of  tuberculosis  of  the  spine.  The  evi- 
dence supplies  a  "missing  link."  It  covers  a 
period  of  time  not  touched  by  tbe  evidence 
in  the  former  trial.  It  makes  altogethei^ 
a  different  case.  Whereas,  on  tbe  former 
trial  there  was  nothing  except  by  a  pro- 
cess of  ratiocination  from  which  It  could 
be  determined  tbat  deceased  must  have 
known  his  health  waa  in  a  serloos  condition 
when  he  applied  for  the  policy,  it  is  now  as 
dear  as  the  no<Miday  sun  that  he  was  in  a 
bad  state  of  health  at  that  very  time,  and  It 
is  equally  clear  that  he  must  have  known 
that  such  was  the  case.  As  shown  by  tbe 
evidence,  tuberculosis  of  the  spine  is  a  pro- 
gressive disease.  The  victim  does  not  im- 
prove ;  he  grows  worse  until  the  disease  cul- 
minates In  death.  Such  la  the  rule.  The  ex- 
ertions are  rare.  If  tbe  deceased  was  In  a 
serious  condition  as  to  health  in  April,  he 
must  have  been  in  a  worse  cpndltion  In  May, 
when  he  applied  for  the  policy ;  for  two  weeks 
afterwards  he  was  placed  in  a  plaster  cast, 
and  two  months  after  that  he  was  In  hla 
grave. 

As  the  case  now  stands,  there  ia  no  sub- 
stantial conflict  in  the  evidence.  It  has  be- 
come a  question  of  law.  As  I  view  the  law, 
I  cannot  concede  that  the  statement  and  an- 
swers made  by  deceased  in  his  application  fbr 
a  policy  raise  a  substantial  conflict  In  the 
evidence.  The  statement  made  In  April,  If 
not  in  its  nature  a«D  admission,  is  at  least  a 
solemn  statement  of  fact  The  statement 
and  answers  in  the  application  mada  in  May 


were  self-serving,  and  would  not  have  beoa 
admissible  if  offered  by  the  plaintiff.  They 
were  introduced  by  the  defendant  as  a  mat- 
ter of  necessity  to  prove  the  allegatlMis  of 
its  answer  that  the  statements  and  answers 
were  made  as  alleged.  While  there  is  a  pre- 
sumption that  the  statement  and  answers 
were  true  and  sufficient  to  cast  the  burden 
of  proof  on  the  defendant,  yet  the  probative 
effect  of  such  presumption,  when  Invoked  as 
against  substantial  evldoice  to  the  contrary, 
became  practically  negligible  for  the  reason 
above  stated.  They  were  self-serving  decla- 
rations, made  in  his  own  interest,  to  accom- 
pUsb  a  selflsh  purpose.  Besides  this,  the 
statement  and  answers  fly  in  the  face  of 
every  well-established  fact 

I  am  also  of  the  opinion  that  statements 
made  by  the  medical  examiner  in  his  oonfl- 
dential  report  as  to  tlie  appearance  of  de- 
ceased when  he  was  examined  as  a  risk  for 
insurance,  under  the  facts  of  this  case,  are 
entitled  t»  little  or  no  consideration.  It  Is 
manifest  that  whatevw  report  the  medical 
examiner,  made  was  based  substantially,  if 
not  entirely,  upon  the  false  answers  of  the 
deceased.  What  the  medical  examiner  con- 
cluded from  the  general  appearance  of  the 
deceased  certainly  should  have  no  weight  as 
against  the  s<Aemn  statement  of  deceased  a 
few  days  prior  thereto  that  he  was  in  a  8«4> 
ous  omdltlon  and  under  the  care  of  a  doctor. 
Aa  I  view  the  case,  the  admitted  facts  all 
tend  to  establish  with  unerring  certainty  the 
concltislon  that  when  deceased  made  his 
statement  and  answers  to  the  medical  .ex- 
aminer, upon  which  statement  and  answers 
the  pcrticy  was  issued,  he  knew,  or  mnst  have 
known,  he  was  afflicted  with  a  fterious  dis- 
ease, and  one  which  he  believed  impaired  hla 
longevity.  1  can  arrive  at  no  other  oondu- 
slon. 

Besides  these  considerations,  there,  ia  an- 
other feature  of  the  case*  entirely  new,  de- 
veloped on  the  last  trial,  which  strengthens 
In  a  material  degree  the  conviction  that  de- 
ceased deliberately  intended  to  mislead  and 
defnud  Che  defendant  company.  It  Is  al- 
leged In  the  amended  answer  of  defendant 
tbat  at  the  time  the  policy  of  insurance  waa 
applied  for  deceased  was  aaked  by  the  med- 
ical examiner  if  he  had  ever  been  afflicted 
with  rheumatism,  to  which  question  the  de- 
ceased answered,  "No."  If  there  Is  any  fact 
established  in  the  case  beyond  the  peradv«i- 
tvre  of  a  doubt.  It  is  tbe  fact  that  In  Febru- 
ary and  March,  1916,  deceased  was  treated 
by  Dr.  Beeee  for  a  disease  supposed  at  that 
time  to  be  rheumatism,  and  the  deceased  un- 
derstood and  must  have  known  that  he  was 
being  treated  ftir  that  disease.  When  he  was 
asked  the  question  on  May  29th  if  he  had 
even  been  afflicted  vrith  rheumatism^  and  un- 
qualifiedly answered  "No,"  It  was  not  the 
frank  candid  answer  of  an  honest  man.  It 
waa  misleading  and  disingaraoos.    It  was 
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calculated  to  deceive  the  medical  examiner, 
and  cause  him  to  relax  the  rigor  of  his  ex- 
amination as  to  the  physical  condition  of  the 
deceased.  Can  any  one  believe  that  the  pol- 
icy in  this  case  would  have  been  Issued  at  all 
if  the  deceased  had  frankly  and  honestly  an- 
swered the  questions  aslced?  Is  it  conceiv- 
able that  the  medical  examiner  would  have 
recommended  the  deceased  as  an  insurable 
rislc  if  the  deceased  had  told  him  he  had 
l>een  treated  by  physicians  in  February  and 
March  for  a  disease  supposed  to  be  rheu- 
matism, and  that  the .  disease  had  not  re- 
sponded to  the  treatment,  and.  that  in  April 
he  was  still  under  the  care  of  a  doctor  and  in 
a  serious  condition?  I  have  no  doubt  that 
medical  examiners  in  these  cases  are,  ordi- 
narily, anxious  to  extend  the  business  of  the 
companies  they  represent,  and  probably  some- 
times take  long  chances  in  their  recommen- 
dations; but  I  cannot  believe  that  any  rep- 
utable physician  desirous  of  maintaining 
good  standing  with  hia  employer  would  rec- 
ommend for  insurance  a  case  of  this  kind  if 
all  the  facts  he  was  entitled  to  kn^w,  in  re- 
sponse to  the  questions  asked,  had  been  fair* 
ly  and  honestly  disclosed. ,  We  may  therefore 
well  believe  the  testimony  of  the  medical  ex- 
aminer in  the  instant  case  to  the  effect  that 
he  would  not  have  recommended  the  policy 
holder  if  the  questl<Mis  asked  liad  been  truth* 
folly  answered. 

It  follows,  therefore,  that  in  my  opinion 
the  policy  o(  insurance  was  not  procured  by 
the  deceased  In  good  faith,  believing  he  was 
entitled  thereto,  but  was  procured  tbrongh 
fraud  and  miar^resentation,  as  to  which 
there  is  no  substantial  conflict  in  the  evi- 
drace.  For  this  reason  the  judgment  of  the 
trial  court  should  not  be  permitted  to  stand. 

I  concur  In  a  reversal  of  the  Judgment 

OIDEX>N,  J.  By  the  former  c^lnion  of  this 
court  in  this  case  it  was  held  that  the  plain- 
tiff was  entitled,  under  the  evidence  then 
produced  by  her,  to  have'  the  same  submitted 
to  the  jury.  In  other  words,  the  effect  of 
that  decision  was  that  plaintiff  had  made 
out  a  prima  facte  case.  That  decision  is,  to 
that  extent  at  least,  the  law  of  the  case.  It 
was  the  law  of  the  case  in  the  district  court 
at  the  last  trial.  At  that  trial  the  plaintiff  of- 
fered the  same  proof  as  at  the  former  trial. 
The  defendant  was  permitted  to  amend  its 
answer.  It  produced  testimony  in  addition 
to  that  given  by  it  at  the  former  trial  and 
the  same  was  admitted  by  the  court.  Part 
of  this  additional  proof  was  the  testimony 
of  one  Oook,  who  recited  the  contents  of  a 
lost  letter  written  to  him  by  the  insured  In 
April  preceding  the  date  of  the  policy.  In 
that  letter  the  witness  Cook  stated  that  the 
Insured  wrote,  in  Bul>stance,  that  he,  the  in- 
sured, was  then  seriously  ill  and  under  the 
care  of  a  doctor.  The  testimony  of  the  wit- 
ness Cook  was  not  disputed  by  any  witness. 


At  the  close  of  the  case  counsel  for  defendant 
moved  for  a  directed  verdict  In  its  favor 
upon  the  ground  that  it  had  been  conclusive- 
ly shown  that  the  deceased,  at  the  time  be 
made  application  to  the  d^endant  company, 
and  at  the  time  he  made  answers  to  Its  medi- 
cal examiner,  knew  or  believed,  or  had  good 
reason  to  believe,  that  he  was  suffering  from 
a  disease  which  was  prejudicial  to  his  health 
and  which  would  impair  his  longevity.  The 
refusal  of  the  court  to  grant  that  motion  is 
the  principal  error  relied  upon.  The  other 
errors  all  relate  to,  and  are  dependent  nixm, 
the  denial  of  this  motion.  In  the  Judgment 
of  the  majority  of  the  members  of  this  court 
the  district  court  should  have  granted  that 
motion,  and  it  is  held  to  be  prejudicial  error 
not  to  have  done  so.  I  withhold  my  assent 
from  that  conclusion,  but  concur  In  the  order 
remanding  the  cause  for  a  new  trial. 

WEBEB,  J.  (dlssentbt^.  At  the  first  trial 
of  this  case  plaintiff  recovered  Judgment, 
which  was  set  aside  by  the  district  court  on 
motion  for  new  trial.  At  the  second  trial  a 
verdict  was  directed  by  the  court  in  favor  ot 
defendant,  and  plaintiff  appealed.  Oiadwldc 
v.  Beneficial  Ufe  Ins.  Co.,  181  Pac.  448.  Aa 
stated  in  the  opinion  by  Mr.  Justice  Thar- 
man,  tbe  facts  at  that  trial  were: 

"The  testimony  introduced  by  respondent 
tended  strongly  to  show  that  the  deceased  was 
afflicted  with  some  jihyslcal  ailment  as  early 
as  Ifarch,  1916,  over  two  months  before  he  ap- 
plied for  insurance;  that  he  was  in  frequent 
consultation  with  a  physician,  and  was  receiv- 
ing medical  attention;  that  he  complained  of 
pain  in  his  back,  and  electric  treatment  was 
applied;  that  he  was  advised  by  the  physician 
to  come  to  Utah  (or  medical  advice;  that  he 
came  to  Ogden  and  cmisnlted  one  or  more  phy- 
aidana;  that  while  there  he  applied  for  tbe 
inanrance  In  question,  and  made  the  statements 
and  answers  which  respondent  relies  on  as  a 
defense.  It  was  shown  by  the  autopsy  that 
deceased  died  of  tuberculosis  of  the  spine,  and 
in  the  opinion  of  the  physician  the  conditions 
were  such  that  deceased  mast  have  known  that 
he  was  not  in  good  health  at  the  time  the  poli- 
cy was  applied  for.  It  most  be  admitted  that 
Che  evidence  tended  strongly  to  support  re- 
spondent's contention,  bat  it  did  not  pass  en- 
tirely unchallenged.  The  testimony  on  behalf 
of  plaintiff  tended  to  show  that  tbe  deceased, 
who  bad  previously  been  in  good  health  and  was 
strong  and  vigorous,  al>out  March,  1916,  became 
afflicted  with  a  pain  in  his  back;  that  it  was 
supposed  to  be  rheumatism,  in  fact  was  so  con- 
sidered by  the  company  physician  who  treated 
him;  that  up  to  the  time  he  went  to  Ogden  he 
had  been  attending  to  his  farm  work  and  log- 
ging in  tbe  canyon.  Plaintiff  testified  that  she 
went  with  deceased  on  one  occasion  to  the 
doctor;  that  she  did  not  realize  her  husband 
was  seriously  ill  until  in  June,  1916;  that  when 
be  went  to  Ogden  it  was  not  for  the  purpose  of 
consulting  physicians,  bat  merely  oo  a  visit; 
that  when  he  returned  in  July  he  was  in  a 
plaster  of  Paris  cast. 

"The  depositions  of  eight  witnesses,  all  reai- 


Digitized  by 


Google 


Ctalk) 


CHADWIOK  V.  BENETICIAl*  LIFE  INS.  CX>. 
(isi  F.) 


251 


dent!  of  Afton,  Wyo.,  and  neighbor*  of  de- 
ceated  in  his  lifetime,  were  read  in  behalf  of 
pluntiS.  Each  of  them  testified  he  had  known 
dpcraaed  intimately  during  his  lifetime.  Several 
of  them  bad  aeen  him  almost  daily  for  several 
jears  preTioos  to  his  death.  None  of  them 
ever  knew  of  his  being  sick  or  attended  by  a 
pii.vsician  antil  June,  1916,  or  ever  knew  of  bis 
being  nnable  to  do  his  work,  which  was  farm- 
ing. The  testimony  of  these  witnesses  waa  of 
t  negative  character.  Its  probative  force  is  for 
that  reason  limited,  bat  tlskt  goes  to  the  weight 
of  the  evidence  only,  and  waa  therefore  a  ques- 
tion for  the  Jury. 

"It  thus  appeara  there  waa  aome  aubatantial 
evidence  before  the  court  and  jury  to  the  ef- 
fect that  prior  to  March,  1916,  th&  deceased 
was  a  strong,  able-bodied  man,  capable  of  log- 
ging in  the  canyon  and  working  on  his  farm; 
that  in  March  he  complained  of  pain  in  his  back, 
and  consulted  Dr.  Reese,  who  treated  him  for 
riieomatism;  that  he  atiU  continued  to  carry 
on  his  work;  that  he  went  to  Ogden  on  a  visit, 
and  when  he  returned  in  July  he  was  incaaed 
in  a  plaster  of  Paria  cast.  There  is  not  a  sug- 
gestion in  any  of  the  evidence  that  the  de- 
ceased had  reaaon  to  believe  he  was  afflicted 
with  anything  more  than  rheumatism  until  aft- 
er the  policy  of  insurance  was  issued,  and  this 
affliction  was  of  recent  origin.  These  consider- 
ationa,  together  with  the  testimony  of  eight  of 
deceased's  neighbors,  who  were  intimately  ac- 
qoainted  with  him  for  several  years  before  bis 
death,  and  never  knew  him  to  be  sick  or  unable 
to  do  bis  work,  or  to  consult  a  physician  in  re- 
gard to  his  health  prior  to  June,  1916,  are 
sufficient  in  themselves  to  present  a  serious 
question  as  tp  whether  or  not  the  deceased, 
at  the  time  he  applied  for  insurance,  believed, 
or  had  reason  to  believe,  that  he  was  afflicted 
with  anything  more  than  a  temporary  ailment. 
The  same  rule  must  be  applied  In  considering 
the  negative  answer  of  deceased  as  to  the  name 
and  address  of  the  physician  last  consulted. 
The  uncontradicted  evidence  shows  that  Dr. 
Reese,  whom  the  deceased  consulted,  treated 
Um  for  rbenmatlnn  before  he  went  to  Ogden. 
There  i«  no  evidence  that  he  was  treated  for 
anything  else  by  any  other  physician,  either  in 
Wyoming  or  Utah,  prior  to  his  application  for 
insurance.  In  fact  there  is  no  evidence  that 
prior  to  making  his  application  be  consulted 
any  physician  at  all  except  Dr.  Reeae,  of  Afton, 
Wyo.  Hence  it  cannot  be  contended  as  matter 
of  law  that  deceased  knew,  or  had  reason  to 
believe,  he  waa  afflicted  with  anything  more 
than  a  temporary  ailment  at  the  time  he  ap- 
plied for  insurance." 

It  was  held  that  the  case  waa  one  for  the 
Jury,  and  that  the  district  court  erred  in  di- 
recting a  verdict  for  defendant 

The  only  difference  between  the  testimony 
at  the  second  trial  and  the  last,  in  which 
plaintlfr  obtained  the  Judgment  from  whI(A 
this  appeal  is  taken,  was  that  further  testi- 
mony was  Introduced  for  the  defendant  at 
the  last  trial  and  that  the  defense  was 
strengthened.  If  I  am  right  in  that,  the 
former  decision  of  this  court  should  now  be 
the  law  of  the  case  and  the  present  Judgment 
should  stand. 

But,  waiving  the  qaestton  of  the  law  of  the 


case,  there  is,  nevertheless,  no  good  reason 
that  I  can  perceive  for  reversing  this  Judg* 
ment  The  defendant,  however,  claims  that 
the  evidence  produced  by  the  defense  was 
so  strong  and  convindng  that  this  court 
should,  as  a  matter  of  law,  hold  the  insur- 
ance policy  to  be  null  and  void.  As  stated 
in  its  brief: 

"The  defendant  contends  •  •  *  that,  in 
view  of  the  testimony  submitted  on  this  Mai, 
which  was  stronger  and  clearer  than  submitted 
at  the  first  trial,  and  which  stands  uncontradict- 
ed, that  the  trial  court  should  have  directed 
a  verdict  for  the  defendant.  We  contend  that, 
as  a  matter  of  law,  the  policy  of  insurance  upon 
the  life  of  this  party  was  null  and  void,  inas- 
much as  it  is  shown  that  the  deceased  knew,  • 
or  had  good  reason  to  believe,  that  he  was  af- 
fected at  the  time  he  made  his  false  answers 
to  Dr.  Morrell." 

As  I  read  the  record,  the  testimony  at 
the  last  trial,  was  no  more  uncontradicted 
than  at  the  second  trial,  as  a  review  of  the 
new  or  additional  testimony  will  demonstrate; 

Dr.  Joseph  H  Morrell,  who  examined  Chad- 
wick  for  defendant,  and  who  did  not  testi- 
fy at  the  former  trial,  was  produced,  and 
testified  that  he  made  the  usual  examination 
of  the  Insured  on  May  29,  1910 ;  that  certain 
questions  were  asked  Chadwlck,  the  appli- 
cant; that  applicant  answered .  every  ques- 
tion on  the  exanflner's  report,  and  that  the 
answers  were  recorded  as  given;  that  ap- 
plicant was  submitted  to  the  usual  physical 
tests.  In  reply  to  a  question  on  cross-ex- 
amination as  to  whether  he  recalled  what 
took  place  at  the  ilme  of  the  examination 
Dr.  Morrell  testified  that  there  were  so  many 
examinations  that  he  could  not  remember 
what  occurred.  The  doctor  further  testified 
that  very  often  he  took  the  family  history 
and  inserted  it  in  the  application,  and  filled 
out  the  balance  of  the  answers  after  the 
signing  of  the  application  by  the  applicant; 
that  he  could  not  say  that  this  was  not  done 
In  this  case;  that  there  waa  nothing  aside 
from  the  average  case  to  bring  this  particu- 
lar case  back  to  his  mind;  that  at  the  time 
of  the  examination  of  Chadwlck  there  was 
nothing  about  him  that  caused  the  witness 
to  notice  anything  out  of  the  ordinary ;  that 
Chadwlck  walked  naturally;  that  there  was 
nothing  to  indicate  that  he  was  favoring  any 
part  of  his  body,  and  that  there  was  noth- 
ing about  deceased  when  he  was  examined  to 
Indicate  to  layman  or  doctor  that  he  was  suf- 
fering from  tuberculosis;  that  from  symptoms 
shown  by  deceased  at  the  time  of  examina- 
tion he  might  have  had  only  a  passing  ail- 
ment; that  there  was  nothing  about  the 
length  of  time  that  spinal  tuberculosis  ex- 
ists to  indicate  when  it  started  or  when  the 
patient  might  know,  he  had  it ;  that  from 
the  history  of  the  case  the  deceased  "would 
not  be  able  to  tell  from  the  history  of  the 
pain  of  that  length  of  time  whether  It  would 
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be  fleriooB  or  not,  because  backacbes  are 
common  from  simpler  causes." 

Dr.  WiUlam  R.  Galderwood,  medical  di- 
rector of  defendant  company,  in  answer  to 
a  question  which  assumed  that  a  person  died 
of  tnberculosis  of  the  i^ine  Ang\ist  13,  1916, 
that  a'  post  mortem  examinatioa  of  the  body 
of  such  deceased  person  showed  two  of  the 
vertebrae  to  have  undergone  what  is  known 
as  caseous  degeneration,  and  assumed  that 
snch  person  had  been  under  the  care  of  phy- 
sicians from  February  1st  until' the  middle  of 
March,  being  treated  about  twice  a  week  for 
pain  In  the  back,  such  pains  being  more  in- 
tense when  such  person  performed  manual  la- 
_  bor,  and  assumed  that  such  person  was  incas- 
'  ed  in  a  plaster  of  Paris  cast  on  or  about  June 
13,  1916,  and  from  that  time  was  unable  to 
do  any  work  around  the  house  until  his  death, 
testified  that  such  a  person  would,  on  the 
29th  day  of  May,  1916,  know  that  he  was  suf- 
fering from  a  serious  ailment,  and  one  which 
was  not  merely  temporary  and  passing,  but 
which  was  prejudicial  to  his  health  and  would 
impair  his  longevity.  On  cross-eKamlnation 
the  witness  said  that  if  symptoms  of  the  dis- 
ease are  not  present  so  that  a  doctor  could 
observe  them  imder  those  conditions  the  pa- 
tient would  not  know.  He  further  said  that 
ordinarily  it  took  a  period  of  years  for  the 
spinal  processes  to  become  degenerated  as 
they  were  in  the  deceased ;  that  before  com- 
plete softening  occurred  it  would  be  a  period 
of  months  to  a  period  of  a  year,  all  depend- 
ing upon  the  rapidity  of  the  disease. 

Dr.  Calderwood's  testimony  was  corrobo- 
rated by  that  of  Dr.  Horace  O.  Holbrook. 

Dr.  John  F.  Sharp,  in  response  to  an  hy- 
pothetical question  similar  to  that  propound- 
ed to  Dr.  Calderwood,  stated  that  the  patient 
would  have  reason  to  know  he  was  not  In 
good  health,  but  suffering  from  a  serious 
alhnent  that  would  Impair  his  longevity.  In 
answer  to  the  question  as  to  what  symp- 
toms he  would  look  for  on  May  29,  1916,  in 
the  deceased.  Dr.  Sharp  said  that  he  would 
look  for  rheumatic  pain  In  the  region  of  the 
back  and '  abdomen,  for  a  tendency  on  the 
part  of  the  patient  to  save  himself  any  Jars 
or  accidents,  and  whether  he  would  have  a 
tendency  to  move  as  lightly  as  possible, 
whether  he  would  find  that  doing  as  little 
as  possible  would  make  him  feel  best  After 
describing  the  symptoms,  and  at  the  close 
of  the  cross-examination  of  this  witness,  he 
was  Interrogated  and  made  answers  as  fol- 
lowd: 

"Q.  Snppose  such  a  patient  came  to  you  to 
be  examined  for  insurance  on  the  29th  of  May, 
and  was  stripped  to  the  waist  line,  and  went 
through  the  movementa  coming  Into  the  office, 
and  did  not  exhibit  any  of  these  symptoms, 
what  would  you  say  then?  A.  I  cannot  con- 
ceive him  not  exhibiting  any  of  them.  Q.  I 
am  assuming  that  is  the  case;  wonld  you  say 
then  there  was  anything  about  his  eondiijon 


that  would  ca^ae  Mm  to  beUeve  he  was  anlCer- 
ing  from  anything  but  a  passing  ailment?  A. 
If  h«  had  none  of  these  aymptoms,  he  would 
not" 

It  is  vlgoroudy  contended  b7  defendant 
that  there  Is  no  escape  from  the  conclusion 
to  be  drawn  from  the  testimony  of  these  doc- 
tors and  from  the  corrobprating  testimony  of 
other  witnesses  in  the  case  that  Chadvrick, 
on  May  29,  1916,  when  he  was  examined  by 
Dr.  Morreil,'  had  reason  to  believe  or  knew 
that  be  was  suffering  from  a  serious  aliment 
prejudicial  to  his  health,  and  which  would 
impair  his  longevity.  So  far  as  the  evidence 
of  the  physicians  is  concerned,  it  was  gn^eat- 
ly  weakened  upon  cross-examination,  and  the 
statements  of  Dr.  Sharp,  as  above  quoted, 
could  easily  and  with  good  reason  have  in- 
duced the  Jury  to  wholly  disregard  the  ex- 
pert testimony. 

Junius  Romney,  defendant's  superintend- 
ent of  agents,  who  visited  plaintiff  after 
Cliadwlck's  death,  testified  that  plaintiff 
then  stated  that  slie  and  her  husband  had 
gone  to  consult  the  Drs.  Reese,  physicians 
at  Afton,  Wyo.,  and  Oiat  they  first  diag- 
nosed the  case  as  rheumatism  and  treated 
him  for  that;  that  she  further  said  that, 
the  malady  not  yielding  to  the  treatments, 
the  doctors  informed  both  her  and  the  in- 
sured that  Chadwick  was  then  suffering  with 
tnberculosis  of  the  spine,  and  advised  him 
to  go  to  Utah  and  there  consult  specialists; 
that  she  then  further  said  that  he  went  to 
Ogden  for  that  purpose,  and  consulted  Dr. 
Rich  and  others,  and  that  she  later  Joined 
him  in  Ogden,  and  ttiat  after  treatment  there 
her  husband  returned  to  Afton  in  a  plaster 
of  Paris  cast,  and  later  died.  The  Jury  may- 
have  concluded  that  Mr.  Romney  was  mis- 
taken. They  could  have  fairly  Justified  such 
a  finding  upon  the  following  grounds  and 
for  the  following  reasons:  (a)  At  the  former 
trial  Romney  testified,  in  substance  and  ef- 
fect, that  tuberculosis  of  the  spine  was  not 
mentioned  until  after  Dr.  Reese  had  madei 
his  post  mortem  examination,  (b)  H.  H. 
Booth,  one  of  the  defendant's  agents  who 
was  present  at  the  conversation  referred  to 
by  Romney  and  whose  testimony  at  the  sec- 
ond trial  was  read  at  the  last,  testlfled  that 
Mrs.  Chadwick  said  In  the  presence  of  Rom- 
ney ttiat  Dr.  Reese  advised  her  that  he 
thought  that  Chadwick  had  rheumatic  pain 
in  the  back.  Booth  further  testified  that 
Mrs.  Cliadwlck  said  that  Dr.  Reese  had  per- 
formed a  post  mortem  examination  on  her 
husband  and  said  he  found  tliat  the  deceased 
had  tuberculosis  of  the  spine.  (<d  When 
plaintiff's  attorney,  on  September  16,  1017, 
wrote  to  Dr.  Reese  calling  his  attention  to 
the  statements  by  the  company  that  Chad- 
wick had  tnberculosis  of  the  spine  in  May, 
1916,  the  answer  received  was  to  the  effect 
that  Chadwick  consulted  Dr.  Reese  for  a  pain 
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In  the  back,  aad  that  tb«y  (the  Drs.  Reese) 
gare  him  electric  treatments.  It  is  evident 
that  Dra.  Reese  &  Reese  had  not  diagnosed 
the  case  as  spinal'  tuberculosis,  or,  if  they 
did,  they  failed  to  treat  him  for  that  disease, 
and  failed  to  inform  Cliadwick  that  they 
had  so  diagnosed  his  case.  It  appears  from 
the  admissicm  of  defoidant's  attorney  in  the 
record  in  this  case  that  If  the  Drs.  Reese 
diagnosed  Chadwlck's  disease  as  tuberculosis 
of  the  spine  they  never  conveyed  their 
thought  or  belief  to  the  deceased.  Neither 
is  there  any  evidence  that  either  of  the  Drs. 
Reese  ever,  prior  to  the  post  mortem  exam- 
ination, told  Mrs.  Chadwick  that  her  hus- 
band was  afflicted  with  spinal  tuberculosis, 
(d)  Mrs.  Chadwick  denied  that  she  made  the 
statements  ■  as  testified  to  by  Mr.  Romney. 

Not  only  is  there  a  conflict  in  the  evidence, 
but  on  this  proposition  plaintlfCs  evidence  is 
so  strong  and  convincing  that  it  is  difficult  to 
conceive  how  a  Jury  could  fall  to  arrive  at  the 
conclusion  that  Mr.  Romney  was  mistaken 
in  that  part  of  his  testimony. 

The  most  important  testimony  produced 
by  the  defense  at  the  last  trial  is  that  of  Carl 
Cook,  who  testified  that  as  clerk  of  the  dis* 
trict  court  at  Kemmerer,  Wyo.,  he  Issued  a 
Bummons  for  the  insured  to  attend  court  as 
a  Juror  May  1,  1916,  and  that  about  a  week 
or  10  days  before  the  opening  of  court  he 
received  a  letter  from  Chadwick  stating 
that  the  writer  of  the  letter  was  In  Ogden, 
Utah,  under  the  constant  care  of  a  doctor; 
stating  also  that  he  was  in  a  serious  condi- 
tion, and  unable  to  leave  Ogden  to  attend 
courL  Cook  testified  that  he  had  filed  the 
letter  with  the  court  records;  that  he  bad 
made  search  for  it,  but  was  unable  to  find 
the  document  It  Is  claimed  that  the  testi- 
mony  of  Cook  is  conclusive;  If  that  be  true, 
it  follows  that  tbe  Jury's  verdict  is  wrong, 
and  that  the  court  erred  in  falling  to  direct 
a  verdict  for  the  defendant,  and  abused  its 
discretion  In  denying  defendant's  motion  for 
a  new  trlaL  Why  Cook's  testimony,  under 
the  circumstances  of  this  case,  should  be  ac- 
cepted as  conclusive  I  am  unable  to  ];>ercelve. 
There  is  no  evidence  whatever  In  the  record 
except  what  Cook  said  Chadwick  stated  in 
his  letter  that  Chadwick  was  under  a  doc- 
tor's care  at  Ogden  before  the  policy  of  in- 
surance in  question  here  was  issued.  It  is 
claimed  that  Chadwick  wrote  that  he  was 
In  a  serious  condition.  The  record  contains 
no  evidence  whatever,  except  this  alleged  ad- 
mission in  tbe  letter  by  Chadwick,  tending  to 
show  that  he  was  actually  in  a  serious  or 
dangerous  omdition;  nothing  to  prove  that 
tbe  statement  had  any  refer^ice  to  the  dis- 
ease from  which  be  ultimately  died.  Nei- 
ttier  is  there  anything  in  the  record  to  show 
that,  whatever  his  condition  in  April  was, 
be  knew,  or  had  reason  to  beUeve,  that  he 
bad  not  Tecovered  entirely  by  the  time  that 


tbe  examination  for  the  insurance  ^ras  made. 
The  fact  that  Cook  testified  that  a  letter 
was  received  by  him  does  not  make  bis  tes- 
timony any  stronger,  or  any  more  convino- 
ing,  than  if  he  had  testified  to  verbal  admis- 
sions, as  tbe  letter  was  not  produced.  Cook's 
testimony,  therefore,  was  nothing  save  un- 
corroborated testimony  of  Inconsistent  dec- 
larations by  Chadwick.  The  letter  was  re- 
ceived soDfe  time  in  April  asking  to  be 
relieved  ftom  court  attendance  in  May.  Ac-, 
cording  to  Cook's  testimony,  Chadwick  datm- 
ed  to  be  under  the  constant  care  of  a  doctor. 
From  other  testimony,  and  from  a  certificate 
attached  to  the  letter  by  Dr.  Freenor,  a  chiro- 
practor, it  may  be  reasonably  inferred  that 
he  was  taking  chiropractic  treatments,  and 
not  that  he  was  under  the  care  of  a  doctor 
constantly  or  otherwise.  As  he  ai^arently 
was  in  good  health  oa  May  20th,  when  ex- 
amined for  insurance,  as  shown  by  Dr.  Mor- 
rell's  confidential  report  to  the  company,  it 
is  a  Justifiable,  if  not  a  necessary.  Inference 
from  the  evidoice  that  Chadwick  ha:d  ob- 
tained at  least  temporary  relief  from  the 
chiropractor,  and  bad  been  induced  by  the 
chiropractor  to  believe  that  that  relief  meant 
a  permanent  cure;  that  on  that  date  he,  in 
good  faith,  believed  that  he  had  suffered  from 
a  passing  ailment  or  temporary  indisposi- 
tion only,  and  that  at  the  examination  be 
believed  himself  to  be  in  good  health  and  had 
good  reason  for  such  belief. 

The  answers  made  by  Chadwick  when 
examined  for  insurance  are  presumed  to  be 
true,  and  the  burden  was  upon  the  defend- 
ant to  prove  their  falsity.  Not  only  is  the 
burden  of  proof  upon  defendant,  but  tbe 
evidence  to  establish  fraud  must  be  clear 
and  convincing.  Wlngo  v.  New  York  Life 
Ins.  Co.  (8.  G.)  101  S.  E.  663.  The  fact  that 
Chadwick  in  a  letter  to  Cook  made  declara- 
tions inconsistent  with  his  answers  to  the 
company's  questions  was  not  necessarily  con- 
clusive, but  it  was  for  the  Jury  to  say  wheth- 
er it  was  sufficient  proof  to  overcome  the  pre- 
sumption that  Chadwlck's  answers  were 
truthful.  In  McE}wen  v.  New  Tork  lif^  Ins. 
Co.,  183  Pac  373,  decided  by  the  Distrtct 
Court  of  Appeals,  Sec(»d  District,  Division 
1,  California,  July  9,  1919,  rehearing  denied 
by  Supreme  Court  September  4,  1019,  the 
efFect  of  declarations  made  In  response  to 
questions  at  the  time  of  examination  for  in- 
surance, and  of  admissions  by  the  Insured 
prior  to  obtaining  the  insurance,  Is  discussed, 
and  what  is  said  is  applicable  here.  The 
court  said: 

"In  response  to  question  8,  'How  long  since 
you  conanlted  or  have  bad  the  core  of  a  phy- 
sician}' McEwen'g  answer  was,  '1291;  Dr. 
Tliomas,  Bucyrus,  Ohio;.'  and  in  response  to 
question  9,  'If  so,  for  what  ailment;  name  and 
address  of  physician?'  the  answer  was,  '1^- 
phoid  fever.'    The  verdict  that  the  answers  to 
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tbese  quedtloDB  were  true  is  attacked  by  ap- 
pellant upon  the  groand  that  the  evidence  18 
insnfficient  to  support  the  same.  The  declara- 
tions made  by  the  appellant  in  response  to  the 
questions  are  presumed  to  be  true,  and  hence 
the  burden  was  upon  defendant  to  prove  the 
contrary.  The  only  evidence  adduced  on  the 
part  of  defendant  tending  to  overcome  the  pre- 
sumption so  attaching  to  the  answers  given  by 
McEwen  was  the  testimony  of  one  Hosick  to 
the  effect  that  McEwen,  after  an  occasion  when 
he  was  said  to  have  been  drunk,  told  him  that 
be  had  been  under  a  doctor's  care  ever  since, 
and  the  testimony  of  Dr.  Garrett  that  on  Au- 
gust 18,  1909,  McEwen  sUted  to  him,  while 
acting  in  the  capacity  of  medical  examiner  for 
an  accident  insurance  company,  that  he  (Mc- 
Ewen) was  under  treatment  from  Dr.  Taylor, 
which  fact  of  being  under  Taylor's  treatment 
McEwen  also  stated  in  the  notice  of  an  injury 
sustained  which  he  gave  to  the  accident  insur- 
ance company.  It  thus  appears  that,  in  de- 
termining the  issue,  all  that  the  jury  had  be- 
fore it  was  the  declaration  of  McEwen  made  in 
his  application  to  defendant,  to  which  a  pre- 
sumption of  its  truth  attached,  and  subsequent 
*  *  *  declarations  insufficient  as  evidence 
to  overcome  the  presumption  of  truth  attaching 
to  the  answers  made  by  McEwen  in  his  appli- 
cation for  the  policy." 

The  court  further  said: 

"The  only  evidence  tending  to  show  the  falsi- 
ty of  McEwen's  answer,  'No,'  to  question  6, 
'Have  you  ever  raised  or  spat  blood?'  is  a 
statement  made  by  him  to  Dr.  Oarrett  to  the 
effect  that  he  had,  following  an  injury  from  be- 
ing kicked  or  struck  in  the  chest  by  the  foot 
of  a  mule,  spat  blood.  The  representation  made 
to  the  insurance  company  must,  in  the  absence 
of  sufficient  proof  to  overcome  the  presumption, 
be  deemed  to  be  true,  and  we  cannot  say  that 
it  is  overcome  by  an  inconsistent  statement 
therewith  made  by  McEwen.  As  to  the  special 
verdict  rendered  in  response  to  this  question 
no  ground  appears  for  complaint,  since  the 
jury,  in  weighing  the  inconsistent  declarations, 
decided  in  favor  of  the  one  presumed  to  be  true 
as  against  one  as  to  which  no  such  presumption 
existed." 

'  At  the  last  trial  the  defendant  Introduced 
In  evidence  the  medical  examiner's  confiden- 
tial report  to  defendant.  This  report  shows 
the  "vigor  and  general  appearance"  of  the 
Insured  to  be  "erect  and  healthful"  and 
gives  other  information  not  contained  in  the 
answers  made,  to  the  medical  examiner — the 
report  being  a  favorable  account  of  Chad- 
wick's  health.  These  statements  by  the  ex- 
amining physician,  who  was  the  representa- 
tive of  the  company,  were  statements  of  the 
company  itself,  and  are  the  admissions  of  the 
company  Itself,  and  are  testimony  for  plain- 
tiff. It  was  for  the  Jury,  and  not  for  the 
trial  court  or  this  court,  to  say  what  weight 
should  be  given  to  the  company's  admis- 
sions as  well  as  what  weight  should  be  given 
to  the  admissions  made  by  Chadwick  iu  the 
letter  to  Ck>ok. 


In  McGowan  v.  Supreme  Court,  Ind.  Or- 
der of  Foresters,  104  Wis.  173,  80  ».  W. 
603,  it  is  said: 

"The  examining  physician,  who  was  an  officer 
of  the  local  court  of  Galena,  made  a  personal 
examination  of  Pyon  at  the  time  of  his  appli- 
cation, and  made  a  long  written  report,  in 
answer  to  questions,  as  to  Pyon's  physical 
condition,  in  which  he  gave  a  very  favorable 
account  of  his  health.  This  report  was  offer- 
ed in  evidence  by  the  defendant  on  the  trial,  in 
connection  with,  and  as  part  of,  the  applica- 
tion. Thereafter  the  plaintiff  asked  one  of  the 
medical  experts  a  hypothetical  question  based 
on  the  facts  stated  in  the  physician's  report, 
and  the  defendant  objected,  on  the  ground  that 
the  paper  was  not  evidence  of  the  facts  stated 
in  it,  but  only  of  the  fact  that  such  a  report 
was  made.  The  court  overruled  the  objection, 
and  held  that  the  statements  in  the  report  were 
in  the  nature  of  admissions  by  the  company  of 
the  facts  therein  stated,  not  conclusive,  but 
competent  to  go  to  the  jury  on  the  subject. 
We  think  the  ruling  was  correct  The  state- 
ments were  made  by  one  of  the  defendant's  of- 
fi,eer8,  as  a  part  of  his  official  duties,  and  with- 
in the  scope  of  such  duties.  Such  statements 
are  plainly  statements  of  the  company  itself, 
and  must  be  regarded  as  upon  the  same  plane 
as  the  admissions  of  agents  generally,  made  dur- 
ing the  transaction  of  the  agency  business,  and 
within  its  scope,  which  are  deemed  part  of  the 
res  gestffi.    1  Jones,  Ev.  {  266." 

Vor  tilts  court  to  say  that  Cook's  testi- 
mony must  l>e  accepted  as  conclusive  is,  in  my 
opinion,  a  dear  Invasion  of  the  province  of 
the  jury.  It  is  resolving  the  conflict  between 
the  evidence  produced  by  plaintiff  and  that 
produced  by  appellant  In  the  tatter's  favor. 
It  Is  a  substitution  of  the  court's  judgment  <m 
the  weight  of  the  evidence  for  that  of  the 
jury. 

I  think  the  judgment  should  be  affirmed. 

On  Ai^Ucation  for  Rehearing. 

CORFMAN,  C.  J.  PlainUff  has  filed  a  pe- 
tition for  rehearing.  It  Is  asserted  by  coon- 
sel  that  the  members  of  the  court  concur- 
ring In  a  reversal  of  the  judgment  miscon- 
ceived and  misinterpreted  the  testimony  of 
certain  witnesses,  particularly  the  testimony 
of  the  physicians  who  testified  in  behalf  o£ 
the  defendant  We  think  the  record  fully 
justifies  all  that  has  been  said  in  the  concur^ 
ring  (^inicMiB  with  regard  to  this  testimony, 
and  that  a  further  review  would  be  useless 
and  unavailing.  It  will  suffice  to  say  that  tbe 
testimony  of  the  physicians,  although  an 
important  factor  Ih  the  case,  was  not  treat- 
ed nor  regarded  alone  as  controlling  nor 
determinative  in  arriving  at  the  findings  at 
fact  and  conclusions  of  law  upon  which  tlie 
Judgment  of  reversal  Is  predicated. 

It  is  further  contended  that  eadi  of  tbe 
concurring  members  of  the  court  founded  hla 
separate  opinion  upon  the  testimony  of  Carl 
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Cook,  a  witness  who  testified  to  fbe  written 
admissions  made  to  him  by  the  insured  con- 
cerning his  health  shortly  before  the  policy 
was  written.  Again,  we  do  not  think  a  care- 
fal  reading  of  the  opinions  justifies  the  con- 
clusion arrivjed  at  by  counsel.  However,  as 
counsel  insist  we  attached  too  much  impor- 
tance to  the  testimony  of  this  particular  wit- 
ness, and  that  his  testimony  was  merely  hear- 
say, and  therefore  erroneously  admitted  by 
the  trial  court  over  plaintiff's  objection,  we 
have  taken  the  pains  to  examine  the  following 
cases  and  authorities  cited  and  relied  on  by 
plaintiff  in  support  of  her  contention:  7  Ann. 
Cas.  647,  648;  Taylor  t.  Grand  Lodge  A.  O. 
V.  W.,  101  Minn.  72,  111  N.  W.  S19,  11  U  R. 
A.  (N.  S.)  92,  118  Am.  St  Rep.  606,  11  Ann. 
Cas,  260;  14  R.  0.  L.  1438;  McGowan  v. 
Supreme  Court  I.  O.  F.,  104  Wis.  173,  80  N. 
W.  603;  Valley  Mut.  Life  Ass'n  v.  Teewalt, 
79  Va.  421 ;  Schwalzbach  v.  Ohio  Valley  Pro- 
tective Union,  25  W.  Va.  622,  52  Am.  Rep. 
227 ;  Mobile  Life  Ins.  Co.  v.  Morris,  3  Lea. 
(Tenn.)  101,  31  Am.  Rep.  631 ;  Holland  v.  Tay- 
lor, 111  Ind.  121, 12  N.  B.  116;  Penn.  Mut.  Life 
Ins.  Co.  T.  WUer,  100  Ind.  92,  50  Am.  Rep. 
768 :  Supreme  Lodge  K.  of  P.  v.  Schmidt,  98 
Ind.  374;  Rawson  v.  Milwaukee  Mut.  Life 
Ins.  Co.,  115  Wis.  641,  92  N.  W.  378;  Supreme 
Lodge  of  Knights  of  Honor  v.  Wollschlager, 
22  Colo.  213,  44  Paa  598;  Union  Central 
Life  Ins.  Co.  t.  Cheever,  36  Ohio  St.  201; 
Fraternal  Hut.  life  Ins.  Co.  t.  Applegate, 
7  Ohio  St.  292;  Granger's  Life  Ins.  Co.  t. 
Brown,  57  Miss.  308,  34  Am.  Rep.  446 ;  Bding- 
ton  V.  Mut.  Life  Ins.  Co..  67  N.  Y.  185;  DU- 
leber  v.  Home  Life  Ins.  Co.,  69  N.  T.  256,  25 
Am.  Rep.  182;  Washington  Ufe  Ins.  Co.  v. 
Haney,  10  Kan.  395;  Lazensky  v.  Supreme 
Lodge  Knights  of  Honor  (C.  C.)  31  Fed.  692. 

Most,  tf  not  all,  of  the  above  cases  will  be 
found  cited  In  the  foot  notes  supporting  the 
text  of  14  R.  C.  L.,  and  in  the  editorial  notes 
of  11  L.  R.  A.  (N.  S.)  supra.  If  the  texts  of 
these  authorities  properly  reflect  the  decisions 
of  the  courts,  as  we  think  they  do,  the  con- 
tention made  by  plaintiffs  In  the  case  before 
OS  finds  no  support  whatever. 

The  case  note  of  Taylor  v.  Grand  Lodge  A. 
O.  U.  W.,  11  L.  R.  A.  (N.  S.),  anpra,  reads: 

"It  may  be  laid  down  as  a  general  rule,  estab- 
lished by  the  weight  of  authority,  that,  wher» 


the  defense,  in  actions  on  contracts  of  life  In- 
surance is  Imsed  upon  the  alleged  falsity  of 
statements  contained  in  the  application,  ad- 
missions, or  declarations  of  the  assured,  wheth- 
er made  before  or  after  the  policy  was  issued, 
will  not  be  admissible  against  the  beneficiary, 
unlets  they  were  made  at  a  period  not  too  re- 
mote in  time  from  the  making  of  the  contract 
of  inaurance,  and  were  of  tueh  nature  as  to  te 
of  real  prohatioe  force  in  determining  the 
truth  or  falsity  of  such  statements;  apparently 
upon  the  ground  that  the  contract  of  insurance 
is  between  the  insurer  and  the  beneficiary ;  that 
the  assnred  is  not  a  party  to  the  suit;  and  that 
the  beneficiary  has  a  vested  interest  in  the  policy 
of  which  he  cannot  be  deprived  by  the  insured 
except  by  some  act  in  violation  of  a  condition 
of  the  policy."    (Italics  ours.) 

To  the  same  effect  will  be  found  the  text 
of  14  R.  0.  U  p.  1438,  i  601,  supra ;  6  Joyce, 
Law  of  Ins.  {  3819;  Kelsey  v.  Universal 
Life  Ins.  Co.,  35  Conn:  225 ;  Haughton  t. 
Mtaa.  Life  Ins.  Co.,  165  Ind.  32,  73. N.  B. 
592,  74  N.  E.  613;  Swift  t.  Mass.  Mutual 
Life  Ins.  Co.,  63  N.  Y.  186,  20  Am.  R^.  522; 
Welch  V.  Union  Central  Life  Ins.  Co.,  108 
Iowa,  224,  78  N.  W.  853,  50  L.  B.  A.  774. 

In  the  case  at  bar  the  contract  sued  upon 
was  between  the  defendant  company  and  the 
assured,  not  between  the  Insurance  company 
and  the  plaintiff,  the  beneficiary  named  in 
the  policy.  The  plaintiff,  therefore,  had  no 
vested  interest  In  the  policy.  The  representa- 
tions and  declarations  of  the  assured  concern- 
ing his  health,  made  at  or  about  the  time 
of  his  procurement  of  the  policy,  were  ma:- 
terlaL  The  letter  in  question  was  written 
by  the  assnred  very  shortly  before  the  policy 
or  <iontract  of  Insurance  was  entered  Into 
by  the  assured  and  defendant  We  think 
It  was  properly  admitted  by  the  district  court 
in  the  trial  of  the  case,  and  as  to  its  pro- 
baUve  value  in  arriving  at  the  truth,  luder 
all  the  drcomstances  attending  the  case, 
there  cannot  be  the  possibility  of  a  doubt 

The  apikllcatlon  for  a  rehearlnK  is  denied. 


FRICK  and  THURBIAN,  JJ.,  ooncnr. 
OIDEON,  J.,  concurs  in  the  order  deny- 
ing a  rehearing. 

WBBER,  J.,  dissents 
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Ifl  ra  LAWLESS'  ESTATE.* 

FINLEY  V.  GILMORE  et  aL 

(No.  22605.) 

(Supreme  Court  of  Kansas.     July  10,  1920.) 

(Svllaiui  hy  the  Court.) 

1.  Partnership  «=33I5  —  Liquidating  partner 
may  sue  other  partner  for  share  of  ascer- 
tained ilaltliittes  paid. 

Where  by  asreemeot  of  two  partners  their 
partnership  business  is  turned  oyer  to  one  of 
them  for  the  purpose  of  settling  its  outstanding 
liabilities,  and  collecting  its  claims  and  ac- 
counts, and  winding  up  its  affairs,  a  cause  of 
action  will  lie  on  behalf  of  the  liquidating  part- 
ner against  the  retiring  partner  for  the  letter's 
share  of  the  ascertained  liabilities  of  the 
partnership  which  have  been  paid  by  the  Ugoi- 
dating  partner. 

2.  Limitation  of  aotio'ns  e=>S3  (4)— Limitations 
not  ruanlng  against  liability  of  retiring  part- 
nor  nntil  asoertalnsd. 

Under  the  circumstances  stilted  in  the  first 
paragraph  of  the  syllabus,  the  btatute  of  limi- 
tations does  not  begin  to  run  until  the  business 
has  been  wound  up  by  the  liquidating  partner 
and  the  liability  of  the  retiring  partner  ascer- 
tained. 

Appeal    from     District    Court,    BawUns 
'  County. 

Claim  by  J.  L.  Flnley  against  the  estate  of 
John  E.  Lawless,  deceased,  opposed  by  Mrs. 
J.  B.  Gilmore  and  others.  C!laim  rejected 
by  the  probate  court,  and  demurrer  to  peti- 
tion sustained  on  appeal,  and  claimant  ap- 
peals.   Reversed  and  remanded. 

T.  F.  Carver,  of  Ft.  Worth,  Tex.,  and  J.  L. 
tMnley,  of  St.  Francis,  for  appellant 
E.  B.  Kite,  of  SL  Francis,  for  appellees. 

DAWSON,  J.  This  was  an  action  on  a 
claim  against  the  estate  of  the  late  John  E. 
Lawless,  of  Rawlins  county.  The  claim  was 
founded  upon  the  outcome  of  a  certain  busi- 
ness partnership  which  had  existed  between 
the  plaintiff  and  Lawless. 

In  the  year  1907,  plaintiff  established 
Lawless  In  business  at  McDonald,  In  Raw- 
lins county,  and  furnished  him  with  a  stock 
of  merchandise  valued  at  $4,374.48.  Plain- 
tiff and  Lawless  agreed  that  the  latter 
should  conduct  the  business  and  pay  the  ex- 
penses, and  that  the  profits  should  be  divid- 
ed between  them.  Lawless  was  to  order  and 
purchase  merchandise  on  the  advice  and  ap- 
proval of  plaintiff,  and  to  turn  over  to 
plaintiff  the  cash  and  notes  received  trom 
the  sale  of  merchandise,  and  Lawless  was 
to  be  credited  therewith,  and  charged  with 
the  value  of  the  original  stock  and  the  cost 
of  other  goods  purchased.  Plaintiff  was  to 
supervise  and  handle  their  dealings  with 
wholesalers,      tinder    these    arrangements, 


the  business  was  conducted  from  1907  until 
March,  1011,  although  Lawless  did  not  whol- 
ly comply  with  his  duty  to  report  to  plain- 
tiff, nor  did  he  always  remit  the  cash  and 
proceeds  of  the  business,  and  he  sometimes 
did  obligate  the  business  to  wholesalers 
without  the  approval  or  knowledge  of  plain- 
tiff. In  March,  1911,  the  parties  agreed  to 
discontinue  the  business,  and  the  goods, 
notes,  and  accounts  were  turned  over  to 
plaintiff.  It  was  agreed  that  the  plaintiff 
should  liquidate  the  business  and  pay  off 
the  bills  payable  to  wholesalers,  collect  the 
notes  and  accounts,  and  that  plaintiff  and 
Lawless  would  then  make  a  final  settlement. 

All  these  agreements  were  oral.  The  com- 
munity where  the  business  had  been  cod- 
ducted  suffered  from  crop  failures  and  short 
crops  during  the  years  1911  to  1915,  inclu- 
sive, and  the  collection  of  outstanding  ac- 
counts was  consequently  very  slow.  Law- 
less had  obligated  the  busineets  heavily  to 
wholesalers,  and  he  had  failed  to  ke^  plain- 
tiff apprised  of  the  nature  and  extent  of 
these  obligations,  and  some  litigation  arose 
over  their  adjustment  Iiawless,  also,  with- 
out the  knowledge  of  plaintiff,  had  with- 
drawn cash  and  merchandise  from  the  busi- 
ness for  bis  private  use.  It  took  a  long 
time  to  straighten  these  details,  and  it  was 
not  until  1916  that  the  business  was  finally 
wound  up,  and  then  it  became  apparent 
that  plaintiff  was  entitled  to  recoupment  in 
the  sum  of  $7,147.40. 

Meanwhile  Lawless  had  died  in  February, 
1914.  No  administrator  had  been  .appointed 
for  his  estate,  nor  was  any  effort  made  to 
secure  such  appointment  until  In  May,  1917, 
when  plaintiff,  as  a  creditor,  filed  applica- 
ti<»  therefor.  An  appointment  was  made  in 
December  of  that  year,  and  thereafter  plain- 
tiff filed  a  verified  dalm  against  Lawleas' 
estate^  consisting  of  a  book  account,  covering 
all  the  transactions  of  the  business  from  its 
Inception  in  1907,  and  which  Involved  debits 
of  $30,478.94  and  credits  of  $23,331.64. 
Plaintiff's  claim  was  rejected  by  the  probate 
court,  and  on  appeal  a  demurrer  to  bis  peti- 
tion was  sustained  on.  two  grounds :  (1)  No 
cause  of  action ;  and  (2)  the  statute  of  limi- 
tations. 

[1]  Since  the  cause  was  determined  cm  a 
demurrer  to  plalntUTs  petition,  the  forego- 
ing recital  of  facts  must  be  taken  as  true, 
so  far  as  concerns  this  appeal ;  and  the  de- 
fendant's first  objection  raised  by  the  de- 
murrer was  not  well  taken.  While  the  bust- 
ness  relationship  between  plaintiff  and  Law- 
less was  governed  by  the  terms  of  their  con- 
tract that  relationship  was  essentially  a 
partnership.  Their  dealings  with  each  other 
and  with  the  wholesalers  and  with  the  pub- 
lic were  of  a  character  which  logically  be- 
long in  the  category  of  partnerships.  Their 
rights  and  liabilities  toward  each  other  and 


^saFoT  otber  case*  nee  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digesta  and  Indaxse 
*Rehearlns  denied  September  29,  1920. 
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"Th«  other  casa  dted  by  appeUant  (Benoist 
et  al.  T.  Markey,  Tator,  et  al.,  25  La.  Ann.  60) 
Is  much  more  to  the  point.  There  the  firm  e( 
Benoist,  Shawn,  Murphy  &  Newman  had  fonn> 
ed  a  partnership  in  1859.  Its  bnsinesa  waa 
mined  by  the  Civil  War,  and  there  was  nothing 
done  towards  a  settlement  of  the  partnership 
businesa  until  1866,  when  suit  was  begun  and  a 
receiver  appointed  upon  the  application  of  the 
parties.  Litigation  of  several  years'  duration 
ensued.  This  was  a  plain  case  where  the  stat- 
ute should  not  be  held  to  begin  to  run  until  a 
settlement  of  the  partnership  affairs  had  been 
etFected  and  until  the  partners  could  have  an 
opportunity  to  commence  proceedings  under 
the  judgment  settling  the  respective  rights  of 
the  liquidating  partners.  Other  cases  holding 
that  the  statute  does  not  under  all  circumstanc- 
es begin  to  run  on  the  dissolution  of  the  i>art- 
nership  are  HoUoway  v.  Turner,  61  Md.  217, 
Jordan  ▼.  Miller  et  aL,  75  Va.  442,  and  Biddle 
V.  Whitehill,  135  U.  S.  621.  They  relate  to 
partnerships  being  wound  up  in  due  course, 
realidBg  assets,  satisfying  debts,  etc.  Obvi- 
ously no  statute  of  limitations  would  ran  i> 
such  caaea."    97  Kan.  211.  156  Fac.  43L 


toward  third  parties  were  those  of  partners. 
It  was  proper  and  not  nnnsuAl  that  they 
should  agree  that  <»e  of  them  should  liqui- 
date the  business.  It  was  proper,  and  legal- 
ly correct,  that  their  final  adjustment  with 
each  other  should  be  deferred  until  the  busi- 
ness was  completely  wound  up  so  tor  as 
concerned  their  debtors  and  creditors.  And 
80  this  court  has  no  difficulty  in  holding  that 
the  petiti<»  stated  a  cause  of  action.  In 
Brooks  T.  Campbell,  97  Kan.  208,  16S  Pac. 
41,  syU  1  (Ann.  Cas.  1918D,  1105),  it  was 
said: 

"When  a  partnership  business  is  dosed  out, 
a  cause  of  action  for  an  accounting  and  set- 
tlement arises  between  the  partners,  under  an 
implied  contract  mutually  and  equally  to  share 
the  profits  and  bear  the  burdens  of  the  partner- 
ship." 

[2]  What  about  the  statute  of  limitations? 
The  law  is  thoroughly  established  that  when 
a  businesa  partnership  is  discontinued,  and 
its  affairs  are  turned  over  to  a  liquidator 
for  the  purpose  of  being  wound  np,  a  final 
settlement  between  tile  partners  cannot  be 
made,  whether  for  division  of  proceeds  or 
for  determination  of  their  proportionate  lia- 
bilities, until  fbe  partnership  assets  have 
been  sold,  and  credUa  collected,  and  the 
debts  paid. 

Taking  plaintiff's  petition  as  true,  as  at 
present  we  are  bound  to  do,  the  long  delay 
In  winding  up  the  business  was  caused  by 
the  uncertainty  surrounding  the  extent  of 
the  llabnities  to  wholesalers  and  the  series 
of  crop  failures  in  that  locality,  which  de- 
layed the  collection  of  tlie  outstanding  notes 
and  accounts.  Notwithstanding  these  de- 
lays. If  the  final  determination  of  the  status 
of  affairs  In  1916  had  disclosed  a  surplus  In 
the  hands  of  the  liquidating  partner,  Lawless 
or  Lawless'  estate  would  have  an  absolute 
ri{jit  to  share  lu  that  surplus.  Moreover,  If 
there  had  been  no  assets  In  Lawless'  estate 
to  make  It  worth  while  to  have  an  adminis- 
trator aiipolBted  until  such  surplus  was  dis- 
closed In  1916,  the  right  of  the  Lawless  heirs 
to  have  an  administrator  appointed  to  sue 
for  a  share  of  that  surplus  could  not  have 
been  denied.  In  this  case  an  earlier  ap- 
pointment of  an  administrator  would  have 
served  no  parpose.  There  would  have  been 
nothing  for  an  administrator  to  do.  He 
would  merely  have  had  to  wait  until  the 
liquidating  partner  had  acoompllshed  the 
task  of  winding  up  the  business.  The  fact 
that  the  contract  was  not  In  writing  does 
not  affect  It.  It  was  the  circumstances,  and 
not  the  terms  of  the  contract,  that  delayed 
Its  performance  for  ipore  than  a  year.  Hen- 
■haw  V.  Smith,  102  Kan.  509,  602,  603,  171 
Pac.  616;  Ihibbs  v.  Ha  worth,  102  Kan.  603, 
607.  171  Pac.  624. 

In  Brooks  v.  Campbell,  supra,  this  court 
casually   noticed  the  principle  which  goT- 

erns  this  case.    In  the  *oplnlon  it  was  said :  i  representatives  in  Interest  for  an  accounting 
191  P.— 17 


Brooks  V.  Campbell  has  been  republished 
In  Ann.  Cas.  19180,  1106,  and  is  followed  by 
an  tiaborate  note,  from  which  we  glean 
these  pertinent  excerpts ; 

"If  after  the  dissolution  of  a  firm,  either  by 
the  act  of  the  persons  concerned  or  by  opera- 
tion of  law,  it  Is  necessary  to  continue  the 
partnership  relation  for  Um  purpose  of  wind- 
ing up  the  firm's  affairs,  the  statute  cannot  be- 
gin to  run  against  an  aetion  between  the  part- 
ners or  their  successors  in  interest  for  an  ac- 
counting and  settlement  so  long  as  the  winding 
up  of  the  firm's  buaineas  continues.  Biddle  v. 
WhitehiU,  135  V.  8.  621,  10  S.  Ct.  924,  34  L. 
Bd.  282;  Hammond  v.  Hammond,  20  Oa.  566; 
Prentice  v.  BlUott,  72  Oa.  154;  Baudnc's  Syn- 
dics v.  Laurent,  2  La.  449;  Benoist  v.  Markqr, 
25  La.  Ann.  69;  Bender  v.  Markle,  37  Mo.  App. 
234,  2)44;  Patterson  v.  LOly,  00  N.  C.  82,  88; 
MUler  T.  Harris,  9  Baxt.  (Tenn.)  101;  Peel 
V.  Oiesen,  21  Tex.  Civ,  App.  334,  61  S.  W.  44; 
Marsteller  v.  Weaver,  1  Grat  (Va.)  391; 
Jordan  V.  Miller,  76  Va.  442,  449;  Boggs  r. 
Johnson,  26  W.  Va.  821.''    Page  1108. 

"Where  by  an  agreement  between  the  part- 
ners the  assets  of  the  firm  are  left  with  one  or 
more  of  them,  after  the  firm  has  been  dissolved, 
for  the  purpose  of  winding  up  the  business,  the 
partnership  relation  is  continued,  and  the  stat- 
ute cannot  begin  to  run  against  the  right  of 
the  copartners  to  an  accounting  so  long  as  the 
trust  thus  created  in  the  firm  proper^  in  the 
hands  of  the  liquidating  partner  or  partners 
continues  and  is  recognized  by  all  of  the  part- 
ners as  such.  Causler  v.  Wharton,  62  Ala. 
358;  Taylor  v.  Morrison,  7  Dana  (Ky.)  241; 
Coudrey  v.  Gilliam,  60  Mo.  86;  Dye  v.  Bowling, 
82  Mo.  App.  587,  502."    Pages  1100,  1110. 

"Therefore,  until  the  liquidating  partners 
have  succeeded  in  closing  up  the  firm's  busineas 
and  the  accounts  of  debtors  and  creditors  of 
the  firm  and  in  adjusting  the  balances  between 
the  partners,  the  statute  cannot  begin  to  run 
against  an  action  between  the  partners  or  their 
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and  ■ettlement.  Thomas  t.  Hurst,  7S  Fed. 
>72;  Haynes  ▼.  Short,  88  Ala.  5«2,  7  So.  157; 
McKaig  ▼.  Hebb,  42  Md.  227,  235;  Gray  ▼. 
Green,  142  N.  Y.  316,  37  N.  B.  124,  40  Am. 
St.  Rep.  686;  Miller  t.  Harris,  8  Baxt.  (Tean.) 
101;  Roberts  v.  Nunn  (Tex.)  169  S.  W. 
1086."    Page  1111. 

It  follows  that  the  Judgment  on  the  de- 
murrer must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

It  iB  so  ordered. 

All  the  Justices  concurring. 


(107  Kan.  221) 

PATTERSON  v.  UNCLE  SAM  OIL  CO.  et  al. 

(No.  22437.) 

(Supreme  <3ourt  of  Kansas.     July  10,  1820.) 

(SyUaInu  (y  ih«  Cowri.) 

f.  Explosives  «=>9— Evidence  held  not  to  show 
that  defendant  sold  mixture  of  gasoline  and 
kerosene  to  plaintiff  as  ooal  oil. 
Plaintiff  was  injared  by  the  ezidoalon  of 
a  coal  oil  lamp,  and  sued  the  defendant,  a 
wholesale  dealer  in  gasoline  and  coal  oil,  al- 
leging that  defendant  had  carelessly  mixed  a 
large  quantity  of  gasoline  with  coal  oil,  and 
negligently  sold  and  delivered  some  of  the  prod- 
uct as  high-grade  coal  oil  to  the  retail  grocer 
from  whom  it  was  purchased,  and  that  the  mix- 
ture of  gasoline  cansed  the  explosion  which  in- 
jured her.  On  the  trial  it  was  conceded  that 
at  defendant's  place  of  business  several  thou- 
sand gallons  of  kerosene  from  a  tank  car  had 
been,  by  mistake,  loaded  into  a  tank  contain- 
ing gasoline,  and  that  some  of  the  contents  was 
sold  to  the  trade  as  gasoline.  The  principal 
issue  of  fact  was  whether  any  of  this  mixture 
was  sold  to  the  trade  generally,  or  to  the  retail 
grocer  in  question,  as  coal  oil.  Upon  an  ex- 
amination of  the  record  it  is  held  that  there  was 
no  substantial  evidence,  direct  or  circumstan- 
tial, tending  to  prove  that  fact,  and  therefore 
plaintiff  failed  to  prove  her  cause  of  action. 

2,  Explosives  «=>8— Negligent  sale  as  ooal  oil 
of  a  mixture  oontaining  gasoline  eould  not  be 
shown  by  proof  of  negligent  sale  of  gasoline. 

Over  defendant's  objections,  plaintiff  was 
permitted  to  prove  that  shorUy  after  the  acci- 
dental mixture  of  gasoline  and  coal  oil  at  de- 
fendant's plant,  other  persons  purchased  high- 
grade  gasoline  from  the  defendant,  which  con- 
tained large  quantities  of  coal  oil.  Beli>,  that 
the  testimony  was  not  admissible,  for  the  rea- 
son that  evidence  of  defendant's  negligence  in 
selling  for  coal  oil  a  mixture  containing  gaso- 
line could  not  be  established  by  proof  that  it 
was  negligent  in  the  sale  of  gasoline. 

(Adiiiional  ByUabut  iy  Bditorial  Staff.) 

3.  Explosives  «=>9— Testimony  of  wholesaler** 
superintendent  as  to  quality  of  alleged  explo- 
sive mixture  held  admlsslMe. 

In  action  for  injury  by  the  explosion  of  a 
coal  oil  lamp,  wherein  the  petition  .alleged  that 


defendant,  a  wholesale  dealer  In  gasoline  and 
coal  oil,  had  carelessly  mixed  gasoline  witll 
coal  oil,  and  negligently  sold  some  of  the 
product  to  the  grocer  from  whom  plaintiff 
bought  it,  testimony  of  defendant's  superintend- 
ent, tending  to  show  the  quality  of  the  mix- 
ture at  the  time  it  was  sold  and  sent  out  for 
delivery,  was'  admissible. 

Appeal  from  District  Court,  Sedgwick 
County. 

Acticm  by  Hortenae  Patteison  against  tbe 
Uncle  Sara  Oil  Ompany  and  otbers.  Vordict 
and  Judgment  for  plaintiff,  and  defendants 
appeal.  Reversed,  and  cause  remanded,  witb 
directions  to  enter  Judgment  for  defendant. 

Redmond  S.  Brennan,  of  Kansas  City,  Mo., 
and  J.  N.  Haymaker  and  A.  V.  Roberts,  both 
of  Wichita,  for  appellants. 

John  Adams  and  WUUam  Keith,  both  of 
Wichita,  for  appellee. 

PORTER,  J.  On  the  26tb  of  December, 
1913,  Hortense  Patterson  was  seriously  in- 
jured by  the  explosion  of  a  coal  oil  lamp. 
On  April  24,  1815,  she  brought  this  action 
against  tbe  Uncle  Sam  Oil  Company  to  re- 
cover damages  for  her  injuries,  alleging  that 
the  defendant  was  engaged  in  the  wholesale 
and  retail  gasoline  and  coal  oil  business  in 
the  city  of  Wichita,  and  kept  large  quantities 
of  ooal  oU  and  gasoline  in  storage  tanks  for 
that  purpose ;  that  isome  time  prior  to  plain- 
tiff's accident  the  defendant,  through  its 
agents  and  servants,  mixed  and  mingled  a 
large  quantity  of  gasoline  with  a  large  quan- 
tity of  coal  oil,  and  negUgentiy  and  carelessly  ' 
delivered  and  sold  to  one  J.  H.  MissUdine,  a 
retail  grocer,  large  quantities  of  the  mixture,  i 
knowing  that  he  would  sell  and  retail  the 
same  to  his  customers  as  coal  oil,  for  use  in  I 
lamps  for  lighting  purposes;  that  the  mix- 
ture was  sold  to  him  as  pure,  high-grade  coal  | 
oil,  and  that  the  plaintiff's  husband  pur- 
chased some  of  the  mixture  from  him  as  j 
coal  oil;  and  that  the  large  content  of  gaso- 
line therein  caused  the  explosion  which  in- 
jured the  plaintiff.  There  was  a  verdict  and 
Judgment  in  plaintiff's  favor  for  |3,000,  from 
which  the  defendant  appeals. 

It  is  insisted  that  the  petition  does  not 
state  a  cause  of  action,  since  it  is  not  brought 
under  any  statute,  because  there  is  no  com- 
mon-law action  in  Kansas  for  injuries  soa- 
tained  through  the  explosion  of  coal  oil  sold 
for  illuminating  purposes;  that  a  recovery 
for  such  injuries  can  only  be  had  under  the 
Kansas  statute  (section  6028,  General  Stat- 
utes  1815),  which  declares  that: 

"Whoever  shall  sell  any  fluids  without  ta> 
spection  as  provided  for  in  this  act  shall  be 
liable  to  any  person  purchasing  any  of  said 
oils  or  fluids,  or  any  person  injured  thereby, 
for.  any  damages  to  persons  or  property  arising 
from  the  explosion  thereof." 
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The  defendant  relies  upon  the  case  of  Oil 
Co.  T.  Bankin,  68  Kan.  679,  76  Pac.  1013,  the 
ayllaboB  of  which  reads: 

"In  the  absence  of  an  express  warranty, 
frand,  or  deceit,  the  rule  of  caveat  emptor  ap- 
plies where  a  dealer  sells  goods  on  the  mar- 
ket for  retail."    Paragraph  1. 

"Chapter  TSa,  General  Statntea  of  1901, 
makes  no  provision  for  the  recovery  of  dam- 
iges  to  persons  or  property  resulting  from  the 
explosion  of  illuminating  oil,  except  where  such 
oil  is  sold  without  having  been  inspected  and 
tested."     Paragraph  2. 

In  that  case  the  petition  set  up  two  causes 
of  action:  The  first,  under  the  statute  for 
damages  for  selling  lUnniinating  oil  without 
having  It  tested;  the  second  was  a  common- 
law  action,  charging  the  defendant  with  hav- 
ing manufactured  for  illuminating  purposes 
oil  which,  because  of  its  liability  to  explode, 
was  dangerous.  In  both  causes  of  action  it 
was  alleged  that  the  oil  was  sold  by  the  de- 
fendant to  a  retail  grocer,  who  sold  it  to 
the  plaintiff.  The  evidence  showed  that  the 
defeadant  was  a  dealer  in  oil  and  sold  to 
the  retail  trade.  It  was  held  that  the  de- 
murrer to  the  second  cause  of  action  should 
have  been  sustained.  In  the  opinion  it  was 
said: 

"Onr  statute,  nnlike  the  statutes  of  many 
states,  does  not  give  a  right  of  action  against 
the  seller  of  oil  for  damages  sustained  by  an 
explosion,  except  where  the  oil  was  sold  with- 
out having  been  tested. '  It  gives  that  right, 
however,  if  the  oil  has  not  been  tested,  regard- 
less of  what  its  actual  test  may  be.  The  pur- 
pose of  the  act  is  to  require  all  oils  to  be  test- 
ed before  being  put  on  the  market;  in  all  its 
provisions  that  one  idea  predominates."  68 
Kan.  681,  75  Pac.  1014. 

[1]  In  the  present  case  the  Jury  made  a 
finding  that  the  oil  had  not  been  tested.  The 
finding  is  unsupported  by  any  evidence.  The 
only  evidence  upon  the  subject  was  offered 
by  the  defendant,  and  showed  affirmatively 
that  the  oil  had  been  tested.  The  court  re- 
fnsed  to  set  aside  the  flncUng.  The  defend- 
ant concedes  that  the  Jury  were  not  bound  to 
believe  the  testimony  offered  by  it  to  show 
that  there  had  been  an  inspection,  but  with 
ninch  reason  Insists  that  the  Jury  could  not, 
in  £be  absence  of  any  testimony  that  there 
liad  been  no  Inspection,  make  a  finding  that 
there  had  been  none. 

Evidence  offered  by  both  plaintiff  and  de- 
fedant  established  the  fact  that  at  the  de- 
fendant's place  of  business  in  Wichita  there 
were  six  or  eight  oil  tanks,  including  fuel 
oil  tanks,  gasoline  tanks,  and  coal  oil  tanks, 
which  were  filled  as  occasion  required  from 
tank  cars;  that  in  the  latter  part  of  Novem- 
ber, 1913,  there  was  an  accidental  mixture 
of  some  of  defendant's  coal  oil  and  gasoline. 
The  mistake  arose  by  misunderstanding  a 
telephone  message  from  the  railway  agent  at 
Wlcblta,  notifying  defendant  that  a  tank  6f 


oil  had  arrived.  The  employ^  who  received 
the  message  understood  the  agent  to  say: 
"We  have  a  car  of  gasoline  for  you."  When 
the  tank  car  filled  with  coal  oil  arrived  at 
the  plant,  about  4,000  gallons  of  the  contents 
were  pumped  Into  one  of  the  gasoline  tanks 
which  held  about  10,000  gallons,  and  which 
already  contained  several  thousand  gallons 
of  gasoline.  The  mistake  was  then  discover- 
ed. The  evidence  showed,  however,  that  none 
of  the  mixture  was  run  into  the  coal  oil  tank 
from  which  wagons  were  filled  for  trade  in 
Wichita;  that  the  mixture  was  allowed  to 
stand  in  the  gasoline  tank  until  the  next  day, 
when  the  coal  oil  had  settled  to  the  bottom, 
and  part  of  the  contents  was  run  off  into  a 
reserve  tank  and  into  barrels,  and  shipped 
back  to  Cherryvale  for  treatment.  What  re- 
mained after  having  been  tested  was  sold  in 
Wichita  as  gasoline. 

In  an  attempt  to  show  that  some  of  this 
mixture  got  into  the  general  trade  at  Wichita, 
the  plaintiff  produced  the  testinumy  of  two 
witn^^es — one,  the  proprietcnr'  of  a  cleaning 
establishment,  who,  over  the  objections  of  the 
defendant,  was  permitted  to  testify  that  in 
December,  1913,  he  ordered  high-grade  gaso- 
line from  the  defendant  for  use  in  hla  dry- 
cleaning  establishment,  and  whoi  it  was 
used  it  left  a  coal  oil  odor  In  the  garments, 
which  could  not  be  removed,  and  he  was 
obliged  to  pay  customers  for  injuries  to  the 
garments;  that  he  had  tested  the  gasoline 
so  purchased  from  the  defendant,  and  that  it 
contained  a  large  quantity  of  coal  oil.  He 
had  never  bought  any  coal  oU  from  the  de- 
fendant Over  the  objections  of  the  defend- 
ant the  witness  was  permitted  to  testify  that 
he  brought  an  action  against  defendant  and 
recovered  damages  for  the  loss  occasioned 
by  coal  oil  being  mixed  with  the  gasoline. 
Another  witness  testified  that  he  was  con- 
ducting a  garage  in  Wichita,  and  during  the 
month  of  December  purchased  gasoline  from 
the  defendant  whldi  contained  kerosene  or 
coal  oil;  that  he  complained  of  the  quality  of 
the  gasoline,  and  the  defendant  immediately 
replaced  It  with  a  high  grade  of  gasoline,  to 
which  he  had  no  objection;  that  he  had 
purchased  coal  oil  from  the  defendant,  and 
had  found  it  all  right 

AU  of  this  testimony  was  objected  to  on 
the  ground  that  evidence  of  these  transac- 
tions had  no  tendency  to  establish  the  fact 
that  any  of  the  mixture  caused  by  the  acci- 
dent at  the  defendant's  plant  was  sold  as 
coal  oU,  and  that  they  liad  no  connection 
whatever  with  the  transaction  between  the 
defendant  and  the  grocer,  Mlssildlne.  It  was 
further  objected  to  on  the  ground  that  It 
confused  the  Issues  and  was  not  admissible, 
because  evidence  of  defendant's  want  of  car«i 
could  not  be  established  by  proving  its  neg- 
ligence at  other  times,  or  that  it  was  genets 
ally  careless.  S.  K.  Rly.  Co.  v.  Bobbins,  43 
Kan.  147.  28  Pa&  113;    Roberta  v,  Dizoos 
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60  Kan.  436,  81  Pac.  1083;  C,  K.  &  W.  Bid. 
Go.  v.  Hoffman,  60  Kan.  097,  32  Pac.  382; 
Railway  Co.  ▼.  Morris,  64  Kan.  411,  67  Pac. 
837.  Nnmerous  additional  authorltieitf  are 
cited  on  tbe  proposition  that  particular  acts 
of  negligence  cannot  be  admitted  to  prove  the 
negligence  in  question. 

[3]  Mr.  Wade,  who  was  the  superintendent 
In  charge  of  the  defendant's  plant  at  Wichita, 
and  who  discovered  that  the  employes  had 
made  a  mistake  and  were  filling  a  gasoline 
tank  with  kerosene,  testified  that  they  drew 
off  all  except  a  little  that  was  left  In  the 
tank,  and  a  thorongh  test  was  made  of  what 
remained  after  it  had  settled;  that  It  was 
sold  to  garages  and  the  gasoline  trade  in 
Wichita;  that  the  rest,  including  that  first 
drawn  into  the  reserve  tank  and  into  barr^s, 
was  shipped  back  to  Cherryvale.  He  testi- 
fied that  he  personally  superintended  the  dis- 
position of  this  mixture ;  that  it  was  sold  as 
gasoline,  and  before  any  of  it  was  sold  or  de- 
livered he  personally  tested  It.  His  testlnmny 
Is  that  sales  and  deliveries  of  coal  oU  were 
under  his  direct  supervision.  He  identified 
the  delivery  tickets,  showing  two  sales  of 
coal  oU  to  Grocer  Mlssildine,  one  of  20  gal- 
lons on  December  16th,  and  one  of  30  gal- 
lons on  December  22d,'  Just  prerions  to  plain- 
tiff's accident  He  testified  that  he  was  pres- 
ent and  knew  the  tank  wagons  were  loaded 
with  tbe  coal  oil  shown  by  the  exhibits. 

Tbe  Gonrt  sustained  a  motion  to  strike  ont 
the  latter  part  of  his  testimony,  possibly  on 
the  theory  that  something  might  have  hap- 
pened to  the  coal  oil  after  it  left  the  de- 
fendant's place  and  before  it  was  emptied  In- 
to the  tanks  at  the  Mlssildine  grocery.  The 
witness  had  explained  the  different  method 
used  in  loading  tank  wagons  with  gasoline 
and  with  coal  oil.  The  storage  tank  for 
coal  oil  was  mounted  on  piers,  and  the  wag- 
ons were  loaded  from  it  by  gravity.  When 
the  gasoline  tank  wagons  were  loaded  the 
gasoline  was  pumped  from  a  tank  lying 
on  the  ground  into  a  graduating  tank,  in 
order  to  ascertain  the  grade  of .  the  gaso- 
line; from  this  tank  It  was  then  loaded 
Into  the  wagons  by  gravity.  On  cross- 
examination,  Mr.  Wade  testified  that  In  De- 
cember, 1913,  the  product  that  remained  in 
the  tank  after  the  mistake  occurred  had  been 
sold  and  distributed  over  the  city  of  Wichita 
as  gaB<^ne,  and  that  some  of  it  was  sold  to 
Jackson,  the  dry  cleaner,  some  of  it  went  to 
tbe  Hughes  garage,  and  that  some  of  It 
might  have  gone  to  Mlssildine  as  gasoline. 

Manifestly  It  was  error  to  strike  out  the 
testimony  of  the  witness  Wade.  It  concerned 
the  most  Important  issue  In  the  case — the 
diaracter  and  quality  of  the  most  recent  sales 
of  coal  oil  to  Mlssildine,  the  retail  dealer, 
Jnst  previous  to  the  purchase  made  by  the 
plaintiff's  husband  of  tbe  miztnre  which,  it 
is  claimed,  caused  her  injuries.  It  was,  at 
least,  evldMice  tending  to  show  the  quality 


of  the  mixture  at  the  time  it  was  sold  and 
sent  out  for  ddlvery.  Tbe  witness  did  not 
attempt  to  testify  aa  to  what  Dalght  have 
happened  to  tbe  mixture  after  tbe  wagons 
left  tbe  defendant's  place  of  business. 

[2]  We  think,  too^  that  it  was  error  to  ad- 
mit evidence  as  to  the  sales  of  gasoline  to 
Jackson  and  Hughes.  The  plaintiff  does  not 
claim  to  have  purchased  gasoline^  and  the 
fact  that  defendant  bad  sold  to  other  persons 
or  to  the  public  generally,  as  high-grade  gaso- 
line, a  product  which  contained  coal  oil,  or 
that  damages  had  been  recovered  In  an  ac- 
tion against  U  for  such  sales,  was  not  compe- 
tent evidence  to  establish  a  particular  sale, 
as  high-grade  coal  oU,  of  a  product  ndxed 
with  gasoline.  The  testimony  merely  served 
to  confuse  the  Jury  as  to  the  real  issue  of 
fact  involved.  The  error  was  highly  preju- 
dicial, because  it  was  upon  this  character 
of  testimony  alone  that  plaintiff  was  forced 
to  rely  In  order  to  establish  by  mer»  infer- 
ence that  the  defendant  had  sold  as  coal  oil 
a  product  mixed  with  gasoline. 

Tbe  importance  of  this  character,  of  proof 
to  the  plainttfTs  case  is  apparent  from  the 
contentions  presented  in  the  brief,  where  it 
is  insisted  that  the  evidence  shows  that  this 
mixture  of  gasoline  and  kerosene  was  sold 
to  the  retail  trade  of  Wichita  through  the 
month  of  December,  and  that  the  evidence 
of  Jackscm  and  Hughes  was  admissible  for 
the  purpose  of  showing  that  defendant  bad 
mixed  its  gasoUne  and  coal  oil.  It  is  said 
in  tbe  brief  that: 

"This  evidence  was  admissible  for  the  pur- 
pose of  showing  that  tbe  defendants  had  mixed 
their  gasoline  and  coal  oil,  for  the  parpose  of 
showing  knowledge  and  notice,  and  for  the  pur- 
pose of  showing  the  intention  of  defendants  to 
sell  this  mixture  to  the  trade  generally.  •  •  • 
The  defendant's  own  witness  [Wade]  testified 
that  this  mixture  was  sold  all  during  the  month 
of  December  in  the  city  of  Wichita.  •  •  • 
It  was  merely  evidence  of  selling  the  same  mix- 
tare  here  complained  of,  and  as  audi  was  dear- 
ly admissible.  *  *  *  The  gasoline  waa  sold 
to  the  trade,  and  the  coal  oil  mixture  was  sold 
to  tbe  trade." 

But  the  witness  Wade  testified  that  none  of 
tbe  mixture  went  into  the  coal  oil  storage 
tank;  that  some  of  it  might  have  gone  to 
Mlssildine  as  gasoline;  if  he  bought  any, 
he  bought  It  as  gasoline.  Beferring  to  tbe 
testimony  of  the  witnesses  Jackson  and 
Hughes,  It  is  said  in  plaintiff's  brief: 

"^he  evidence  of  these  witnesses  waa  mere* 
ly  cnmulative  of  tbe  fact  that  a  mixing  of  this 
coal  oU  and  gasoline  had  taken  place.  The  time 
of  the  sales  and  mixing  all  corresponded.  The 
witnesses  all  testified  that  the  time  was  the 
same,  and  the  evidence  all  shows  that  it  was 
but  one  act  of  mixing.  The  fact  that  a  mixture 
was  sold  to  others  shows  the  purpose  of  the 
defendants,  and  the  intention  of  the  defend- 
ants to  sell  this  mixture  to  their  cnstomers. 
It  also  shows  notioe  to  and  knowledge  of  the 
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defendant  of  th«  dangerous  character  of  the 
mixture." 

Entirely  Independent  of  the  errors  In  the 
admission  of  testimony,  It  is  the  opinion  of 
the  majority  of  the  court  that  plaintiffs  case 
must  fail  because  of  a  lack  of  evidence  upon 
the  vital  question  involved.  It  was  only  by 
mere  conjecture  and  speculation  that  the 
Jury  could  find  that  any  of  the  mixture  at 
defendant's  plant  was  sold  or  delivered  to 
Mlsslldine,  the  grocer,  as  coal  oil.  In  Duncan 
v.  Railway  Co.,  86  Kan.  112, 119  Faa  356,  61 
L.  R.  A.  (N.  S.)  565,  It  is  said: 

"While  the  jury  were  warranted  in  drawing 
fair  and  reasonable  inference  from  the  facts 
and  conditiona  shown,  it  was  only  from  those 
ihown,  and  not  from  those  imagined  or  infer- 
red, that  such  inference  could  rightfully  be 
drawn."    86  Kan.  123,  119  Pac.  369. 

See,  also,  another  case  with  same  title, 
Duncan  ▼.  Railway  Co.,  82  Kan.  2S0, 108  Pac. 
101,  and  cases  cited  in  the  opinion. 

In  Railway  Co.  v.  Rhoades,  64  Kan.  553, 
68  Pac.  58,  it  was  mled  in  the  syllabus: 

"So,  to  establish  a  theory  by  circumstan- 
tial evidence  that  it  may  be  accepted  as  a 
fact  proved,  the  known  facta  relied  on  as  a 
bans  for  the  theory  must  be  of  such  nature  and 
so  related  to  one  another  that  the  only  rea- 
sonable conclusion  that  may  be  drawn  there- 
from is  the  thoery  sought  to  be  established." 
Paragraph  1. 

"The  term,  'a  presumption  of  fact,'  has  ref- 
erence to  a  fact  whose  existence  is  established 
by  that  jnst  and  reasonable  inference  which 
common  sensie  and  experience  naturally  draw 
from  another  fact  known  to  exist.  It  must 
have  a  fixed  fact  for  its  foundation.  It  cannot 
be  based  upon  a  presumption."    Paragraph  2. 

To  the  same  general  effect  see  Hart  v. 
Railway  Co.,  80  Kan.  689,  102  Pac  1101; 
Rrown  v.  Union  Pac.  R.  Co.,  81  Kan.  701, 
106  Pac.  1001,  29  L.  R.  A  (N.  S.)  808. 

In  Duncan  v.  Railway  Co.,  82  Kan.  230, 
lOS  Pac.  101,  Judge  Benson,  speaking  for  the 
oonrt,  said: 

"nie  real  qaesti«n  must  always  be  whether 
there  is  substantial  evidence,  direct  or  dreum- 
stantial,  fairly  tending  to  prove  the  fact  in 
ismie.  Presumptions,  as  understood  in  the 
law  of  evidence,  must  have  substantial  proba- 
tive force,  as  distinguished  from  surmise.  If  a 
fact  may  be  established  by  inference  from 
the  presumption  of  another  fact,  it  should  at 
least  be  a  logical  deduction,  and  reasonably 
certain  in  the  light  of  all  other  proper  pre- 
sumptions, and  of  an  collateral  facts.  The 
diain  of  presumptions  ought  not  to  be  extended 
into  the  region  of. conjecture.  Oiel  v.  Ho.  Pac. 
Ry.  Co.,  37  Mo.  App.  464.  A  fact  is  not  proved 
by  circnmstances  which  are  merely  consist- 
ent with  its  existence.  Carruthers  v.  C,  R.  1. 
&  P.  By.  Co.,  65  Kan.  600."  82  Kan.  233,  108 
Pac.  102. 

The  theory  of  plaintiff's  case,  as  set  out  in 
her  petition  and  at  the  trial,  was  that  there 


had  been  an  accidental  mixtare  of  coal  oil 
and  gasoline  at  the  defendant's  plant  lo 
Wichita,  and  that  defendant,  knowing  this, 
negligently  sold  and  delivered  to  Misstldine 
as  coal  oil  a  part  of  this  mixture,  contain- 
ing quantities  of  gasoline,  which  exploded 
and  caused  her  injuries.  That  there  was  an 
accidental  mixture  of  coal  oil  and  gasoline  at 
defendant's  plant  a  few  weeks  before  is  con- 
ceded, but  the  burden  rested  on  the  plaintiff 
to  establish  that  some  of  this  mixture  was 
sold  and  delivered  to  Mlsslldine  for  coal  oil. 
That  was  the  principal  Issue  of  fact  involved 
at  the  trial.  It  must  be  held  that  there  was 
no  substantial  evidence,  direct  or  drcnm- 
stantlal,  tmdlng  to  prove  Otat  fact. 

It  follows  that  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  wlfih  dlrec-' 
tlons  to  render  Judgment  for  the  defendant. 

JOHNSTON,  C.  J.,  and  BURCH,  MASON. 
WEST,  MARSHALL,  and  DAWSON,  JJ.. 
concur. 

PORTER,  J.  (concurring  specially).  I  con- 
cur in  the  judgment  of  reversal  on  the  ground 
of  failure  of  proof,  but  in  my  opinion  the 
doctrine  of.  the  Rankin  Case  is  controlling, 
and  the  allegations  of  the  petition,  as  well  as 
the  proof,  being  that  the  defendant  was  a 
dealer  in  oils  and  sold  without  any  express 
warranty  to  the  retail  dealer,  no  cause  of 
action  was  stated  or  proved. 


(lOT  Kan.  224) 
CHAMBERLAIN  V.  MISSOURI  PAC.  R.  CO. 
(No.  227S0.) 

(Supreme  Court  of  Kansas.     July  10,  1920.) 

(St/Uainu  Iv  the  Court.) 

Cosstltatlosal  law  «s>MI  —  Emisest  dosiaia 
«=»2(8)— Statste  fMinirlng  orosslsg  oonasot* 
Ing  parts  of  fara  after  paymest  of  all  daai. 
ages  takes  property  without  oofflpensatioaaNd 
doNles  equal  protaotios. 
Where  a  railway  company  acquired  a  li^t 
of  way  across  a  farm  in  1886,  and  at  ttiat  time 
paid  the  owner  the  full  compensation  for  all 
the    damages,    matured,   continuing,   and   pro- 
spective, which  be  thereby  sustained,  the  rail- 
way  company   cannot  be  compelled,   nnder   a 
statute  enacted  many  years  later,  to  furnish 
a  erossing'over  the  railway  and  to  construct  it 
at  its  own  expense  to  connect  the  two  parts  of 
the  farm  divided  by  the  railway,  since  such  an 
application  of  tlie  after-enacted  statute  would 
deprive  the  railway  company  of  its  property 
without  compensation,  and  deny  to  it  that  equal 
protection  of  the  law  which  is  guaranteed  by 
both  the  state  and  federal  C!onstitutions. 

Appeal   from   District   Court,    Sedgwick, 
County. 

Mandamus  by  Jess  (Chamberlain  against 
the     Missouri     Pacific    Railroad    (Company 
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.  to  compel  H  to  furnish  plaintiff  a  conven- 
ient crossing  connecting  the  two  parts  of  his 
farm  which  were  divided  by  the  construc- 
tion of  the  Railroad.  Peremptory  writ  al- 
lowed, and  defendant  appeals.  Reversed, 
with  Instructions  to  enter  Judgment  for  de- 
fendant 

W.  P.  Waggener  and  3.  M.  Challlas,  both 
of  Atchison,  and  O.  H.  Bentley,  of  Wichita, 
for  appellant. 

Wilson,  Madalene  &  Hudson,  of  Wichita, 
for  appellee. 

DAWSON,  J.  This  was  an  action  to  com- 
pel the  defendant  railway  company  to  con- 
struct, at  Its  own  expense,  a  private  cross- 
ing over  defendant's  railroad  track  and  right 
of  way  which  runs  through  the  farm  of  the 
plaintiff  in  Sedgwick  county.  The  purpose 
was  to  furnish  the  plaintiff  a  convenient 
crossing  to  connect  the  two  parts  of  his  farm 
which  were  divided  in  1886  by  the  construc- 
tion of  the  railway.  In  1885  the  defendant 
railway's  predecessor  procured  by  condem- 
nation and  by  deed  from  plaintiff,  and  by  the 
payment  of  12,502.40  In  cash  therefor,  a 
right  of  way  through  this  farm,-  and  a  rail- 
way has  been  continuously  operated  there- 
oa  since  that  time. 

In  1911  (Laws  1911,  c.  244,  fS  1-3)  the 
Leglsla  ture  enacted : 

"Sec.  8460.  Whenever  any  railroad,  either 
•team  or  electric,  shall  run  tbrougli  any  farm 
80  as  to  divide  it,  such  railroad  at  the  request 
of  the  owner  of  auch  farm,  shall  construct, 
keep  and  maintain,  a  crossing  either  on,  over 
or  under  such  railroad  track,  at  some  conven- 
ient place,  which  crossing  shall  be  so  construct- 
ed as  to  permit  ready  and  free  crossing  there- 
on, by  animals,  farm  implements  and  vehicles. 

"Sec.  8467.  That  through  the  fences  on  either 
side  of  the  right  of  way  of  such  railroad,  at 
such  crossing,  such  raUroad  shall  construct, 
keep  and  maintain  gates  so  as  to  permit  the 
passage  of  animals,  farm  implements  and  vehi- 
cles. 

"Sec.  8468.  If  upon  such  request  being  made, 
such  railroad  shall  fail,  neglect  or  refuse  to 
construct  such  crossing  and  gates,  or  to  keep 
the  same  in  repair,  then  the  owner  of  such  farm 
may,  by  appropriate  action,  compel  such  rail- 
road to  so  construct,  keep  and  maintain  such 
crossing  and  gates,  or  such  owner  may  con- 
struct or  repair  such  crossing  and  gates,  and 
then  collect  from  such  railroad  the  cost  there- 
of." 

An  alternative  writ  of  mandamus  being 
Issued  oh  plalntUTs  application,  the  defend- 
ant answered  as  to  the  facts,  set  up  Its  deed 
from  plaintiff  Issued  In  1885,  and  raised  all 
pertinent  defenses  under  the  state  and  fed- 
eral Constitutions. 

The  trial  court  decreed: 

"That  peremptory  writ  of  mandamus  be  and 
the  same  is  hereby  allowed,  directed  to  the 
said  defendant,  Missouri  Pacific  Railroad  Com- 
pany,  commanding  it  to   forthwith   construct, 


'  keep,  and  maintain,  at  its  own  cost,  a  crossing 
on,  over,  or  under  its  railroad  track  at  some 
convenient  place  on  the  premises  of  the  plain- 
tiff, Jesse  Chamberlain,  whidi  crossing  shall 
be  so  constructed  as  to  permit  ready  and  free 
crossing  thereon  by  animals,  farm  implements, 
and  vehicles." 

The  defendant  appeals. 

Twenty-six  yean  before  the  enactment  of 
1911  the  defendant's  predecessors  In  title 
and  interest  bought  and  paid  for,  and  also 
acquired .  by  condemnation,  all  the  rights 
which  defendant  now  possesses  and  which 
affect  the  plaintiff.  AU  the  inconvenience, 
matured,  continuing,  and  prospective,  of 
which  he  now  cmnplains,  was  Included  in 
and  compensated  for  by  the  payment  of  $2,- 
502.40  In  1885.  16  Cyc.  715,  800-803,  80&- 
896,  and  notes.  The  plaintiff's  right  and  the 
defendant's  liability  in  this  lawsuit.  If  any, 
are  based  upon  the  act  of  1911.  Is  that  act 
constitutional?  Defendant  says  Its  effect, 
as  Interpreted  in  the  trial  court's  Judgment, 
is  to  reconfer  on  plaintiff  part  of  what  was 
taken  from  him  In  1885  by  condemnation, 
and  to  return  to  him  part  of  what  he  sold 
to  defendant's  grantors  by  his  right  of  way 
deed,  and  that  the  act  bestows  on  him  gratis 
what  defendant's  grantors  paid  their  money 
for  35  years  ago.  The  act  of  1911  and  the 
Judgment  based  thereon,  according  to  defend- 
ant, impair  the  obligation  of  the  contract 
of  the  parties  made  In  1885,  take  the  defend- 
ant's property  without  Just  compensation, 
take  the  defendant's  property  for  a  private 
purpose,  and  deny  the  defendant  the  eQual 
protection  of  the  law. 

We  have  no  present  concern  with  the  act 
of  1911  BO  far  as  it  may  effect  the  duties  of 
railway  companies  towards  private  farm 
owners  where  rights  of  way  which  divide 
farms  have  been  established  eiuce  1911, 
nor  are  we  now  writing  a  treatise  on  this 
general  subject  See  22  R.  C.  L.  786-787, 
873-875.  Our  present  concern  is  with  the  ob- 
jections to  the  act  of  1911  as  applied  to  the 
rights  which  defendant  acquired  in  1885. 
A  way  of  convenience  or  of  necessity  to  con- 
nect two  iiarts  of  a  farm,  divided  by  a  raU- 
road or  otherwise  divided,  is  a  private,  and 
not  a  public,  right  Presumably  there  are, 
or  can  and  should  be,  public  roads  in  the 
neighborhood  whereby  a  landowner  may  have 
access  to  the  divided  p^rts  of  his  property. 
Kansas  Cent  Ry.  Co.  v.  AUoi,  22  Kan.  285, 
31  Am.  Rep.  190;  Atchison  &  N.  B.  Co.  t. 
Gough,  29  Kan.  94;  K.  C.  &  S.  B.  Co.  t. 
Kregolo,  S2  Kan.  608,  6  Fac.  15;  a,  £L  & 
W.  R.  Co.  V.  Oosper,  42  Kan.  561,  22  Pac. 
634.  See,  also,  Fergus<Hi  v.  Ferguson,  106 
Kan.  828,  189  Pac.  925.  But  If  the  chief 
object  of  the  creation  of  a  roadway  or  cross- 
ing is  to  serve  the  necessity  of  a  private  per- 
son, the  servient  estate  must  ordinarily  he 
compensated  at  the  ^cpense  of  the  person 
benefited  thereby.    Oen.  Stat  1915,  f  8767. 
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(1(1 
Why  should  not  the  defendant  raOway  compa- 
ny be  compensated  for  subjecting  Its  property 
to  an  easement  for  a  private  farm  dressing? 
Still  more,  why  should  the  railway  company 
constmct  such  crossing  at  Its  own  expense? 
A  legislative  act  which  thus  discriminates 
between  a  railway  company  and  all  other 
property  owners  is  subject  to  constitutional 
Inflrmities.  Most  of  defendant's  objections  to 
this  act  were  similarly  raised  in  Railroad  Co. 
V.  Utilities  Commission,  96  Kan.  667, 158  Paa 
863,  but  In  that  case  It  was  not  necessary  to 
detersortne  the  questioned  constitutionality  of 
the  statute.  Bere  our  responsibility  to  de- 
dare  the  law  most  be  met  and  discharged. 
Here  we  are  bound  to  hold  that  the  text  and 
qririt  of  both  state  and  federal  Constitutions 
(Kansas  Bill  of  Rights,  f|  1,  2,  and  18;  Fed. 
Const.  14th  Amend.;  Winters  t.  Myers,  92 
Kan.  414,  140  Pac.  1033;  State  v.  Wilson, 
101  Kan.  789,  795.  796,  168  Pac.  679)  are 
violated  in  the  act  of  1911  when  applied 
to  railroads  whose  rights  of  way  were  ac- 
qolred,  and  paid  for,  and  in  use  long  prior 
to  that  enactment  To  compel  the  defendant 
to  furnish  this  crossing  and  to  construct  it 
at  its  own  expense  would  be  to  deprive  it  of 
its  property  without  compensatlott,  and 
would  deny  to  it  that  protection  of  the  law 
which  the  railway  company,  equally  with  all 
other  persons  and  corporations,  is  guaranteed 
under  both  the  state  and  federal  Constitu- 
tions. The  Supreme  Courts  of  other  states 
have  also  reached-  this  conclusion  In  similar 
cases.  See  Railway  v.  Rowland,  70  Tex. 
29S,  7  S.  W.  718,  and  citations;  People  v. 
Railway.  79  Mich.  471.  44  N.  W.  934.  7  U  R. 
A.  717,  and  citations ;  note  in  Ann.  Gas.  1916 
C.  1192. 

Reversed,  with  instructions  to  enter  Judg- 
ment for  defendant 

AQ  the  Justices  concurrlnit 


am  KuL  fi») 

BEALIMEAR  et  al.  V.  HILDEBRAND.  County 
SHperintendent.     (No.  22968.) 

(Supreme  Court  of  EUnaas.     July  10,  1920.) 

(SyOalHU  »y  the  Court.) 

Schools  a«d  solioor  diatrtat*  «=34^(2)— Private 
peraons  cannot  question  organization  by  ac- 
tion to  enjoin  offlcers. 
Private  persona  have  no  standing  to  qaes- 
tion  the  legality  of  the  organization  of  a  rural 
high    school   district,   by   an   action   to    enjoin 
election  of  rural  high  school  district  officers. 

Appeal  firom  District  Oonrt,  Oray  County. 

Action  by  Hays  Bealmear  and  others 
against  Smma  Hildebrand,  as  County  Su- 
perintendent, etc..  to  enjoin  the  calling  an 
election  in  a  rural  high  school  district,  .to 
choose  a  board  of  offlcers.    From  a  judgment 
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sustaining  a  demurrer  to  ihe  petition,  pla>a- 
tlSs  appeal.    Affirmed. 

L.  A.  Madison  and  Carl  Van  Riper,  both 

of  Dodge  City,  for  appellants. 

John  M.  Martin,  of  Hutclilnson,  for  appel- 
lee. 

BT7HCH.  J.  The  action  was  one  by  tax- 
payers to  enjoin  tihe  county  superintendent 
from  calling  an  election  in  a  rural  high 
school  district,  to  choose  a  board  of  officers. 
A  demurrer  to  the  petition  was  sustained, 
and  the  platntlffs  appeal. 

The  petition  discloses  that  persons  living 
at  and  near  Ensign,  in  Gray  county,  close  to 
the  Ford  county  line,  promoted  organization 
of  a  rural  high  school  district  composed  of 
territory  lying  In  both  counties.  A  petition 
was  circulated  and  signed  before  boundaries 
of  the  proposed  district  were  approved  by 
the  county  superintendent  of  Ford  county. 
When  the  petition  was  presented  to  her.  she 
declined  to  approve  it.  In  order  to  save  cir- 
culation of  a  new  petition  stating  different 
boundaries,  the  promoters  of  the  district  and 
the  county  superintendent  of  Oray  county 
made  a  proposition  not  to  oppose  segregation 
of  part  of  the  Ford  county  territory,  and  to 
recommend  such  segregation,  after  the  dis- 
trict was  formed  and  bonds  voted,  if  the 
county  superintendent  of  Ford  coan^  would 
approve.  The  proposition  was  accepted,  re- 
duced to  writing,  and  signed,  and  the  county 
superintendent  of  Ford  county  approved  tiie 
boundaries  of  the  proposed  district  as  de- 
scribed in  the  petition.  The  writing  reads 
as  follows: 

"Inasmuch  as  some  opposition  exists  by  cer- 
tain parties  within  the  east  two  tiers  of  aec- 
tloDS  of  township  27,  range  26,  to  being  incor- 
porated in  the  proposed  Ensign  rural  high 
school  district,  it  is  agreed  by  the  county  so- 
perintendenta  of  Oray  and.  Ford  counties,  and 
the  promoters  of  said  district,  that  in  con- 
sideration of  the  approval  of  the  county  su- 
I>eTintendent  of  Ford  county  of  the  boundaries 
in  Ford  county  as  stated  in  the  i>etition  pre- 
sented for  the  proposed  Ensign  rural  high 
school  district,  the  county  superintendents  and 
the  promoters  agree  that  after  the  district  is 
formed  and  the  bonds  voted  and  sold,  they  will 
not  oppose  the  segregation  of  the  said  east  two 
tiers  of  sections  in  township  27,  range  26,  and  ■ 
the  said  county  superintendents  agree  to  in- 
dorse the  segregation  of  said  two  tiers  of  sec- 
tions. 
"Done  at  Dodge  Ci^.  Kansas,  Feb.  7, 1920. 
"Executed  in  dnpUcate. 

"[Signed]    Esther  M.  Wilkinson, 

"Co.  Supt.  of  Ford  Co. 
"Emma  Hildebrand, 

"Co.  Supt  of  Oray  Co. 
"O.  M.  Bratton. 
"Chas.  B.  Sturdevant" 

The  petition  charges  fraud  on  the  county 
superintendent  of  Ford  county  because  there 
Is  no  way  to  detach  the  Ford  county  sections. 
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and  allegefl  tbat  because  of  the  agreement 
some  of  the  Inhabitants  desisted  from  efCorta 
to  defeat  establishment  of  the  district 

Section  1  of  chapter  284  of  the  Laws  of 
1917  authorizes  electors  to  form  a  rural  high 
school  district  whose  boundaries  have  been 
approved  by  the  county  superintendents  of 
each  county  In  whidi  a  portion  of  the  pro- 
posed district  Is  situated.  Secticm  2  provides 
as  follows: 

"Whenever  a  petition,  signed  by  two-fifths  of 
the  legal  electors '  residing  in  the  territory  of 
the  proposed  rural  high  school  district  •  •  • 
■hall  be  presented  to  the  board  of  county  com- 
missioners of  the  county  in  which  lies  the 
greatest  portion  of  territory  comprising  said 
district,  reciting  the  boundaries  of  said  pro- 
posed district  and  the  approval  thereof  as 
provided  in  section  1  of  this  act,  and  requesting 
said  board  of  county  commissioners  to  call  a 
special  election  to  vote  on  establishing  and  lo- 
cating a  rural  high  school,  *  *  *  it  shall  be 
the  duty  of  the  board  of  county  commissioners 
forthwith  to  call  a  special  election  in  said  pro- 
posed district  to  vote  on  establishing  and  locat- 
iag  a  rural  high  school.    *    •    *  " 

CDhe  statute  further  provides  as  foIlowB: 

"On  the  Friday  following  the  election  held  as 
provided  in  sections  2  and  3  of  this  act  the 
board  of  county  commissioners  shall  canvass  the 
vote  and  shall  report  the  same  to  the  county 
superintendent  of  public  instAiction.  Upon 
receiving  notice  that  a  proposition  to  establish 
a  rural  high  school  has  been  adopted  by  a  ma- 
jority o|  those  voting  in  an  election  held  as 
provided  in  sections  2  and  3  of  this  act,  the 
county  superintendent  of  publie  instruction  shall 
call  a  special  meeting,  notice  of  which  shall  be 
given  as  provided  in  section  2,  to  elect  a  rural 
high  school  board  which  shall  consist  of  a 
director,  clerk,  and  treasurer.  ♦  •  •  ••  Gen. 
Stat  1915,  {  9350. 

Uiid«r  this  law  a  high  school  district  has 
been  established.  In  calling  tiie  election  to 
choose  a  district  board,  the  defendant  acts  in 
a  purely  ministerial  capacity  to  execute  the 
command  of  the  Legislature.  The  proposi- 
tion is  that  the  plaintiffs  may  litigate  with 
her  the  legal  existence  of  the  corporation. 
This  court  has  uniformly  held,  under  a  great 
variety  of  drcnmstances,  that  this  may  not 
fee  done.  A.  T.  &  S.  F.  R.  Oo.  v.  Wilson, 
Treas.,  33  Kan.  223,  6  Pac.  281,  and  cases 
cited  In  the  opinion;  Topeka  v.  Dwyer,  TO 
Kan.  244.  78  Pac.  417,  3  Ann.  Cas.  239,  and 
cases  cited  in  the  opinion;  Horner  v.  City  of 
Atchison,  93  Kan.  557,  144  Pac.  1010;  Miely 
v.  Metzger,  97  Kan.  804,  156  Pac.  753. 

The  petition  presents  no  facts  which  would 
authorlsse  the  court  to  depart  from  the  es- 
tablished rule.  No  matter  what  moved  the 
mind  of  the  county  superintendent  of  Ford 
county,  she  approved  the  boundaries  of  the 
proposed  district  There  came  to  the  board 
of  county  commissioners  a  petition,  signed 


by  &it)  proper  number  of  electmrs,  and  ai>- 
proval  of  boundaries  by  the  county  superin- 
tendents of  both  counties.  If  approval  of 
boundaries  fc^lowed.  Instead  of  preceded, 
signing  of  the  petition,  the  proceeding  was 
Irregular  merely,  and  not  void,  and  the  board 
of  county  commissioners  was  authorized  to 
call  the  election  and  declare  the  result 
Whatever  It  was  that  influenced  or  did  not 
influence  the  minds  of  the  voters,  fhe  re- 
sult of  the  election  was  favorable  to  tlie 
establishment  of  the  district,  and  tbat  ends 
the  matter,  unless  the  state  should  choose  to 
interfere.  Besides  what  has  been  said,  it  Is 
dear  the  plaintiffs  are  not  entitled  to  the  re- 
lief prayed  for,  because  of  the  rule  forbid- 
ding injunction  against  calling  or  holding  an 
election.  Duggan  v.  Bmporla,  84  Kan.  429, 
114  Pac.  235,  Ann.  Gas.  1912A,  719. 

The  judgment  of  the  district  court  is  afr 
finned. 

All  the  Justices  eancorxliig. 


aOT  Kan.  233) 
STOKES  V.  MORRIS  A,  CO.    (No.  22533.)'* 

(Supreme  Ck>urt  of  Kansas.   July  10,  1920.) 

(BvUahtu  hv  th»  Court.) 

Master  and  servant  «=94li>/2,  Nmr,  vol.  5A 
Kqr-No.  Series— New  trial  held  warranted 
en  ground  that  claimant  was  not  entitled  ts 
oompensatlon  as  wlfow 
A  woman,  who  claimed  to  be  the  vite  and 
sole  dependent  of  a  deceased  woricman,  recor- 
ered  judgment  for  his  death  against  his  em- 
ployer under  the  Workmen's  Oempensation  Act 
The  woman  died,  and  after  her  death  the 
judgment  was  revived  in  the  name  of  her  ad- 
ministrator and  that  of  the  deceased  workman, 
and  the  administrator  .and  guardian  of  a  minor 
child  of  the  deceased  was  substituted  for  the 
plaintiff.  On  a  motion  for  a  new  trial,  it  was 
shown  that  the  plaintiff  was  not  the  wife  of 
the  deceased  workman,  tbat  another  woman 
then  living  was  his  wife,  and  that  the  plaintiff 
bad  knowledge  of  that  fact.  Held,  that  the 
judgment  should  have  been  set  aside,  and  that  a 
new  trial  should  have  been  granted. 

AK>eal  from  District  Coort,  Wyandotta 
County. 

Action  by  Lillle  Stokes,  as  widow  of  Ma- 
jor Stokes,  deceased,  employ^,  against  Mor- 
ris &  Oo.,  employer.  Judgment  for  plaintiff, 
and  after  her  death  action  waa  revived  in 
the  name  of  Earl  R.  Gilbert,  public  admin- 
istrator and  administrator  of  Llllie  Stakes 
and  Major  Stokes,  and  as  administrator  and 
guardian  of  Ralph  Stokes.  Moticat  for  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence denied,  and  defendant  appeals.  Re- 
versed, and  new  trial  granted. 
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C.  W.  Trlctett,  oC  KAnsas  City,  Kan,  tor 
appellant 

McCanlea,  Thompson  &  Gonnch,  of  Kan- 
aas  Gtty,  Mo.,  tor  appellee. 

MABSHAIX,  J.  The  defendant  appeals 
fKtn  a  jndgment  against  It  under  the  Work- 
men's Compensation  Act  <Oen.  St  1916,  It 
5S9e-6M2).  Major  Stokes  was  Injured  No- 
vember, 1917,  while  he  was  an  employ^  of 
the  defendant,  and  according  to  the  verdict 
of  the  Jury  died  as  a  result  of  that  Injury. 
The  plaintiff  brought  the  action  as  the  wid- 
ow of  Major  Stokes.  The  defendant  came 
within  the  opera^on  of  the  Workmen's  Com- 
pensation Act 

The  serious  question  presented  arises  out 
of  the  order  overruling  the  defendant's  mo-. 
tiaa  for  a  new  trial.  One  of  the  grounds  of 
that  motion  was  newly  discovered  evidence 
material  to  the  defeMant,  which  it  could 
not  with  reasonable  diligence  have  ascer- 
tained and  produced  at  the  trial.  The  new- 
ly discovered  evidence  tended  to  show  that 
the  plaintiff  was  not  the  wife  of  Itajor 
Stokes  at  the  time  of  his  injury  and  death. 
An  agreed  statonent  of  fticts  filed  on  the 
hearing  of  the  motion  for  a  new  trial  recit- 
ed tliat  Major  Stokes  was  married  to  Lillian 
Wembly,  another  w<nnan,  January  9,  1909; 
that  In  February,  1918,  he  filed  an  action 
for  divorce  against  his  wife,  Llllfon  Stokes« 
fcnmeriy  Ulllan  Wembly,  but  that  aetton 
bad  not  been  tried,  nor  disposed  of,  but  was 
pending,  on  the  date  of  the  death  of  Major 
Stokes,  June  28,  1918;  that  Major  Stakes 
and  bis  wife,  Lllltan  Wembly  Stokes,  sepa- 
rated, and  that  after  such  separation  the 
plaintiff  and  Major  StcAes  lived  together, 
when  the  plaintiff  took  the  name  Stokes, 
and  afterward  went  by  that  name.  The  affi- 
davit of  Lillian  Wembly  Stokes  was  filed, 
in  whlck  she  stated  that  she  was  married  to 
Major  Stokes  at  Newton,  Kan.,  and  was 
the  motner  of  Ralph  Stokes  and  Homer 
St<Aes,  children  of  Major  Stokes;  that  Ma- 
jor Stokes  never  got  a  divorce  from  her ;  and 
that  he  and  she  were  husband  and  wife  uu- 
tu  his  death.  The  affidavit  of  the  attorney 
who  filed  the  petition  for  a  divorce  for  Ma- 
jor Stokes  was  presented,  and  It  tended  to 
prove  that  the  plaintiff,  Idllle  Stokes,  knew 
that  Major  Stokes  had  a  living  wife. 

The  evidence  produced  was  sufficient  to 
establish  the  fact  that  the  plaintiff  was  not 
the  wife  of  Major  Stokes  at  the  time  of  his 
death.  If  she  was  not  his  wife,  and  he  had 
a  wife  living  at  that  time,  the  plalntifl  can- 
not recover  ocanpensatlon  in  this  action  for 
herseU  or  for  the  dependent  members  of  the 
family  aC  Major  Stokes.  Part  of  the  statute 
under  which  the  plaintiff  seeks  to  recover 
reads: 

"  T>ependentB'  means  such  members  of  the 
workman's  fantily  as  were  wholly  or  in  part 
dependent  apon  the  workman  at  the  time  of 


the  accident  "Members  of  a  family,'  for  the 
purpose  of  Uiis  act  means  only  wido'yr  or  hus- 
band, as  the  case  may  be,  and  children."  Laws 
1917,  c.  226,  {  2,  aubd.  (j). 

If  the  evidmce  produced  on  the  motion 
for  a  new  trial  was  true,  the  plaintiff  was 
not  the  wife  of  Major  Stokes  at  the  time  of 
his  injury  and  death,  and  was  not  then  a 
member  of  his  family  within  the  meaning 
of  the  Workmen's  Compensation  Act  She 
cannot  recover  compensation  as  ttie  wife  of 
Major  Stokes;  neither  can  she  recover  In 
an;^  other  capacity,  because  she  does  not 
come  within  any  of  the  provisions  of  the 
act  Ellis  V.  Coal  Co.,  100  ECan.  187,  163 
Pac.  654,  supports  this  condaston.  See,  al- 
so, Armstrong  v.  Industrial  Cooanlssion,  161 
Wis.  530,  164  N.  W.  844 ;  Hall  v.  Industrial 
Commission,  165  Wis.  864,  162  N.  W.  812,  U 
R.  A.  1918D,  829;  1  Honnold  on  Workmen's 
Comi>en8atlon,  g  75,  and  notes. 

The  plaintiff  cites  authorities  which  hold 
that  a  woman  who  Innocently  lives  with  a 
man  whom  she  believes  to  be  her  husband, 
but  who  has  a  -vrite  living,  can  recover  com- 
pensation. We  have  two  difficulties  in  fbl- 
lowing  these  authorities,  the  first  of  which 
is  our  statute,  of  which  a  part  has  been 
quoted,  and  the  second  of  which  is  that  in 
the  present  case  the  evidence  tended  to  show 
that  the  plalntifl  knew  that  Major  Stokes 
had  a  wife  Uving. 

After  Judgment  was  rendered  In  this  ac- 
tion, the  plaintiff  died,  and  the  aetion  was 
revived  in  the  name  of  Blarl  R.  Gilbert  pub- 
lic administrator  and  administrator  of  the 
estates  of  Lillie  Stokes  and  of  Major  Stokes, 
and  Earl  B.  Gilbert,  as  such  administrator 
and  as  guardian  of  Ralph  Stokes,  was  sub- 
stituted for  the  plaintiff.  It  Is  argued  that 
the  substitution  was  proper  and  avoided  the 
eonsequences  of  a  Judgment  having  been 
wrongfully  obtained  In  favor  of  the  plaintiff. 
It  is  also  argued  that  the  defendant  has 
waived  its  right  to  object  to  the  subatltu- 
Hon  by  filing  its  motion  for  a  new  trial  in- 
stead of  objecting  to  the  substitution.  It  is 
further  argued  that  a  defect  of  parties  or  a 
want  of  proper  parties  cannot  be  presented 
or  reached  by  a  moticm  for  a  new  triaL 
The  fault  in  this  argument  lies  in  the  fact 
that  the  Judgment  was  improperly  obtained, 
that  the  plaintiff  lied  no  right  of  action,  and 
that  the  defendant  may  have  valid  defenses 
against  all  parties  for  whose  benefit  a  Judg- 
ment might  be  obtained.  On  the  showing 
made,  a  new  trial  should  have  been  granted, 
and  the  defendant  should  have  been  permit- 
ted to  set  up  any  defense  that  It  may  have 
against  tiie  substituted  party  and  against 
those  for  whose  benefit  a  Judgment  might  be 
obtained  by  the  substituted  party. 

The  Judgment  Is  reversed,  and  a.jaew  tdal 
la  granted. 

All  the  Justices  concurring 
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Om  Kan.  43S) 

LASWELL  et  al.  v.  8EAT0N  et  al. 
(No.  23059.) 

(Supreme   Court  of  Kansas.     July  19,  1020. 
ReheariAg  Denied  Aag.  10,  1920.) 

(SyUabm  by  (&«  Court.) 

1.  Appeal  and  error  «=>I90(2)— Appeal  Ilea 
from  temporary  Injunction  without  first  ap- 
plying for  vaoatloD  or  modlfloatlon. 

An  appeal  will  lie  from  a  temporary  in- 
jnnction,  granted  without  notice  under  section 
262  of  the  CivU  Code  (Gen.  8t  1916,  {  7160), 
without  first  applying  to  the  court  or  judge  to 
vacate  or. modify  the  order. 

2.  Appeal  aBd  error  «=»242(l)— Right  of  ap- 
peal from  teaporary  Injunction  not  destroyed 
ky  motion  to  vacate  not  passed  upon. 

The  right  of  appeal  in  such  case  is  not 
destroyed  by  the  filing  of  a  motion  to  vacate 
which  has  not  been  presented  to  nor  been 
passed  upon  by  the  judge  or  the  court  granting 
the  order. 

3.  InjuRotlen  «=>  1 32— Though  eontaining  words 
"until  the  further  order  of  the  court,"  order 
was  a  "temporary  Injunotton,'.'  and  not  a 
"restraining  order." 

On  the  facta  and  circumstances  in  this  case, 
the  order  granted  ia  held  to  be  a  temporary 
injunction. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Tem- 
porary Injunction;    Restraining  Order.] 

4.  Schools  and  school  districts  «=3l03(l)— Ru. 
ral  high  school  district  can  only  elect  rural 
tobool  board. 

In  an  ordinary  school  district  the  patrons 
of  the  school  at  the  annual  meeting  of  the 
district  determine  what  lievy  shall  be  made  for 
school  purposes,  but  a  rural  high  school  district 
at  its  annual  meeting  has  no  power  except  to 
elect  the  rural  high  school  board,  which  de- 
termines at  its  annual  meeting  on  the  third 
Monday  in  April  how  the  school  shall  be  con- 
ducted, and  make*  the  levy  of  taxes  for  school 
purposes. 

5.  Schools  and  school  districts  «=>IOO— Rural 
high  school  board  may  ereot  suitable  build- 
ing, and  meet  bond  defldenoy  by  levy  of  taxes. 

Under  sections  4  and  5,  chapter  284,  Laws 
of  1917,  the  rural  high  school  board,  in  the 
erection  of  a  school  building,  is  not  necessarily 
limited  to  the  proceeds  of  bonds  voted  by  the 
district  for  that  purpose,  and  where  it  ia  found 
that  a  school  building,  suitable  and  fit  for  the 
district,  cannot  be  erected  for  the  amount  of 
bonds  voted  and  issued,  the  board  may  proceed 
to  erect  a  building  and  meet  the  deficiency  by 
a  levy  of  taxes  made  within  the  limits  of  the 
levy  authorized  by  aection  4,  chapter  284,  Liawa 
of  1917. 

6.  Sohools  and  school  districts  «=>!  1 1— Tem- 
porary injnnotlon  against  oHlcers  of  joint  ru- 
ral high  aehoot  district  restraining  their  tax 
levy  hold  erroneous. 

On  appeal  from  an  order  granting  a  tem- 
porary   injunction,    restraining    a    rural    high 


school  board  from  erecting  a  Ugh  school  build- 
ing or  levying  any  taxes  for  that  purpose,  h«Id^ 
that  the  petition  fails  to  atate  a  cause  of  ac- 
tion, and  that  it  waa  error  to  grant  the  in- 
junction. 

Appeal  from  District  Coart,  Pottawatomla 
0>uaty. 

Action  for  Injunctloii  by  Otis  Laswell  and 
others  against  O.  M.  Seaton  and  otbers,  as 
officers  of  joint  rural  high  sdiool  district  No. 
8  in  Pottawatomie  county  for  erecting  a 
sdiool  bnlldlng.  Temporary  injunction  grant- 
ed, and  defendants  appeaL  Reversed  and 
remanded,  with  directions  to  dissolve  the  in- 
junction. 

Wheeler,  Brewster  &  Hont,  of  T(H)eka,  for 
appellants. 

A.  E.  Crane,  of  Topeka,  and  Maurice  Mur- 
phy, of  St.  Marys,  for  appi^ees. 

PORTER,  J.  The  appeal  is  from  an  order 
granting  a  temporary  Injunction,  restraining 
the  defendants,  as  officers  of  joint  rural  high 
school  district  No.  3,  in  Pottawatomie  coun- 
ty, from  erecting  a  school  building. 

Joint  rural  high  school  district  Na  3, 
which  comprises  four  school  districts  in  Pot- 
tawattHnle  county  and  three  In  Jackson  conn- 
ty,  was  establiahed  at  an  election  held  in 
1919.  At  the.  same  election  an  issue  of  $25,- 
000  of  bonds  was  authorized  for  the  purpose 
of  constructing  a  high  school  building  in  the 
town  of  Bmmett  in  Pottawatomie  county, 
and  the  bonds  were  issued  and  sold.  The 
ttlalntlffs  are  residents,  landowners,  and  fax- 
payers  of  the  district,  a^d  in  their  petition 
allpged  that,  aside  from  the  proceeds  of  the 
bonds,  the  defendant  offlcns  have  no  other 
funds;  that  $60,000  was  the  lowest  bid  for 
the  erection  of  the  building  which  could  be 
obtained  by  (he  defendants,  and  that  In  No- 
vember, 1919,  defendants  called  a  special 
election  for  authority  to  issue  $19,000  addi- 
tional bonds,  which  proposition  was  defeated 
at  the  election;  that  thereafter  defendants, 
without  ahy  legal  authority,  were  procenllng 
to  erect  a  building  "whl<di,  according  to  the 
plans  and  specifications,"  will  cost  not  less 
than  $76,000,  and  had  hired  labor,  employed 
mechanics,  and  purchased  materials  for  the 
bnildlng;  that  this  unwarranted  action  of 
the  defendants  will  occasion  the  levy  of  an 
illegal  tax  against  the  property  of  plaintiff 
and  other  taxpayers.  .  A  temporary  injunc- 
tion was  prayed  for,  restraining  defendants 
from  entering  into  any  contract  for  the  erec- 
tion of  the  building,  hiring  any  labor,  pur- 
chasing any  material,  or  collecting  any  taxes 
for  that  purpose  until  the  final  trial,  and 
that  the  Injunction  be  made  permanent.  The 
petition  was  verified  by  one  of  the  plalntUCs. 
On  the  26th  of  March,  1920,  Oie  judge  ot  the 
district  court  granted  a  temporary  injunc- 
tion, which  became  effective  upon  the  giving 
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(1*1 
of  a  bond  by  plaintiffs  In  the  buid  of  $1,000. 

The  answer  alleged  that  defendants  were 
proceeding  to  constnict  a  boilding  that  would 
cost,  fully  equipped,  not  to  exceed  (60,000, 
and  that  the  district  was  already  indebted  in 
a  large  ram  for  materials  purchased,  ordered, 
and  anpplied,  and  that  it  would  be  impossible 
to  erect  a  building  suitable  and  fit  for  the 
needs  of  the  school  district  at  a  less  cost. 

[1,  t]  At  the  outset  we  are  met  with  an  ob- 
jection to  a  hearing  of  the  appeal,  and  plain- 
tiffs ask  that  it  be  dismissed  on  the  ground 
that  defendants  are  attempting  to  appeal 
from  an  order  granting  a  temporary  injunc- 
tion allowed'wlthout  notice.  While  it  is  con- 
ceded that  the  Code  of  1009  dispenses  with 
the  necessity  of  taking  or  saving  exceptions 
(Keliey  ▼.  Scbrelber,  82  Kan.  403,  404.  108 
Pac.  816,  20  Ann.  Cas.  192;  Kroenert  ▼. 
Sawyer,  87  Kan.  8T4,  124  Pac.  418).  It  is 
insisted  it  is  stiU  necessary  to  make  ob- 
jections to  a  ruling  before  an  appeal  will 
lie,  and  that  the  Code  does  not  contemplate 
an  appeal  from  an  order  granting  a  tempo- 
rary Injunction  without  notice,  for  the  rea- 
son that  the  defendant,  under  section  262  of 
the  Code  (Gen.  St.  1915,  §  7160),  at  any  time 
before  trial  may,  upon  notice,  apply  to  the 
court  or  Judge  to  vacate  or  modify  the  injunc- 
tion. In  this  connection  it  is  urged  that  de- 
fendants gave  notice  and  filed  a  motion  to 
set  aside  the  injunction ;  that  the  motion 
was  set  for  hearing,  but  was  afterwards  con- 
tlnoed.  Slnre  it  haa  been  neither  presented 
to  the  court  nor  decided,  it  is  urged  that  the 
granting  of  the  temporary  Injunction  Is  not 
a  final  order.  We  are  unable  to  see  any  mer- 
it in  these  contentions.  The  injunction  was 
granted  before  the  defendants  had  answered, 
and  in  such  a  case  the  statute  allows  a  tem- 
porary Injunction  to  be  granted  without  no- 
tice. The  Code.  {  665  (section  7469)  author- 
1268  an  appeal  from  an  order  granting  an  in- 
junction, and  the  fact  that  a  motion  filed  by 
defendants  to  set  it  aside  has  not  yet  been 
■  considered  or  passed  upon  by  the  trial  court 
does  not  destroy  defendants'  right  to  appeal 
from  the  granting  of  the  injunction. 

[3]  Although  the  plaintiffs  speak  in  their 
brief  of  the  order  as  a  "temporary  injunc- 
tion," there  Is  a  suggestion  that,  because  the 
order  enjoined  the  defendants  "until  the  fur- 
ther order  of  the  court,"  it  was  not,  in  fact, 
a  temporary  injunction,  but  a  mere  restrain- 
ing order,  and  therefore  not  a  final  order. 
The  plaintiffs  asked  and  obtained  a  tempo- 
rary injunction,  which  has  been  in  force 
since  some  time  in  March.  It  has  apparent- 
ly been  created  by  all  the  parties  and  the 
conrt  as  a  temporary  injunction ;  and  up  to 
this  time  has  effectually  restrained  the  de- 
fendants from  proceeding  further  with  the 
erection  of  the  school  building.  "  T^dporary 
injunction'  and  'restraining  order*  are  often 
nsed  synonymously.  •  •  •  The  restraint 
which  the  order  purports  to  impose,  and  not 
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the  name  givoi  to  It,  determines  its  true 
name  and  character."  State  v.  Johnston,  78 
Kan.  615,  97  Pac.  790;  (3ity  of  Emporia  v. 
Tel^hone  Co.,  90  Kan.  118,  133  Pac.  868. 
We  regard  the  order  In  this  case  as  a  tem- 
porary injunction,  and  for  the  reasons  stated 
the  motion  to  dismiss  is  overruled. 

[4, 1]  In  their  brief,  plaintiffs  dte  several 
casee  involving  the  powers  of  the  board  of 
directors  of  a  school  district,  which  we  do 
not  regard  as  in  point  In  the  ordinary 
school  district  the  resident  taxpayers  deter- 
mine at  the  annual  school  meeting  what  levy 
shall  be  made  for  school  purposes;  but  at 
the  annual  meeting  of  a  rural  high  school 
district  the  patrons  of  the  school  have  no 
power  except  to  elect  a  board.  Section  4,  c. 
284,  Laws  of  1917,  fixes  the  time  for  the  an- 
nual school  meeting  for  the  electi<»i  of  of- 
ficers of  rural  high  school  districts  on  the 
day  preceding  the  annual  meeting  of  school 
districts.  In  the  same  section  It  is  provided 
that  the  annual  meeting  of  the  high  school 
board  shall  be  held  on  the  following  Monday, 
at  which  time  the  board  ia  required  to  make 
the  necessary  levy  for  taxes,  not  to  exceed 
four  mills  on  the  dollar,  on  the  valuation  of 
all  property  In  the  high  school  district,  to 
pay  teachers,  to  create  a  fund  to  retire  any 
Indebtedness  and  interest  on  the  same,  to 
purchase  a  site,  to  build,  hire,  or  purchase  a 
schoolhouse,  and  to  pay  incidental  expenses 
of  the  high  schooL  It  is  at  the  annual  meet- 
ing of  the  high  sdiool  board  on  the  third 
Monday  of  April  that  the  board  determines 
how  the  school  shall  be  conducted  and  makes 
the  tax  levy.  Rural  high  school  district  No. 
3  was  not  organized  until  July,  1919,  and  the 
annual  meeting  for  that  year  was  not  held. 

In  section  6  the  board  is  given  authority  to 
Issue  the  bonds  of  the  district  for  the  pur- 
chase of  a  site  and  for  the  constructicm  of  a 
building,  or  buildings,  for.  school  purposes; 
provided,  that  no  bonds  shall  be  Issoed  unless 
authorized  by  an  election. 

The  petition  in  this  case  all^^  that  the 
board  had  no  funds  In  its  hands  except  the 
proceeds  of  the  bonds  Issued,  which  were  In- 
sufllcient  to  meet  the  cost  of  the  building 
contemplated  by  the  board ;  but  the  suit  was 
Sled  and  the  temporary  injunction  was  grant- 
ed on  March  25,  1920,  only  a  few  days  prior 
to  the  time  fixed  for  the  annual  meeting  of 
the  board  to  make  a  levy  of  taxes  for  the 
purposes  determined  to  be  necessary. 

One  theory  upon  which  the  petltl<ni  is 
drawn  appears  to  be  that  in  the  erection  of 
a  school  building  the  rural  high  school  board 
Is  limited  to  the  proceeds  of  the  bonds  voted 
by  the  district,  but  this  is  a  mistaken  view. 
In  Wright  V.  Board  of  Education,  106  Kan. 
469,  188  Pac.  439,  the  court  considered  the 
authority  of  a  board  of  education,  after  be- 
ing authorized  at  an  election  to  issue  $50,000 
in  bonds  for  the  purpose  of  erecting  a  build- 
ing for  an  industrial  training  school,  whicb 
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was  foand  to  T)«  Inrafflcieoft,  to  mabe  np  the 
deficiency  by  the  levy  of  a  two-mill  tar  au- 
thorized by  another  statute  for  the  construc- 
tion and  repair  of  school  buildings.  A  some- 
what similar  situation  arose  in  that  case  as 
In  this.  It  was  discovered,  after  the  bonds 
had  been  voted,  that  owing  to  the  increased 
cost  of  labor  and  material,  the  process  of 
the  bonds  (even  when  sni^Iemented  by  a  do- 
nation of  $10,000)  would  not  be  sufficient  to 
pay  for  the  building  called  for -by  the  plans. 
In  that  case  the  board  at  first  adopted  a  res- 
olution to  submit  to  the  voters  a  proposition 
to  issue  additional  bonds,  but  afterwards  re- 
scinded their  action  and  decided  to  raise  the 
additional  amount  by  taxation.  This  action 
was  under  the  authority  of  the  statute  au- 
thorizing an  annual  levy  of  that  amount  "for 
the  purchase  of  sites  and  for  the  constmc- 
tlon  and  repair  of  school  buildings."  Not- 
withstanding the  fact  that  the  statute  which 
authorized  the  voting  of  bonds  for  the  erec- 
tion of  buildings  contained  a  provision  that 
the  board  must  complete  the  building  within 
the  estimated  cost,  and  should  in  no  case 
cieate  a  deficiency  in  connection  therewith, 
1(;  was  held  that  this  did  not  prevent  the  ex- 
penditure for  that  purpose  of  such  sum  In 
excess  of  the  amount  of  bonds  voted  as  might 
be  raised  by  the  levy  of  a  two-mill  tax  under 
the  general  statute. 

In  the  present  case  we  may  assume  that 
after  the  bonds  were  voted  the  school  board 
discovered  that,  owing  to  the  Increased  cost 
of  labor  and  materials,  it  would  be  impos- 
sible to  erect  a  building  suitable  and  fit  for 
the  needs  of  the  district,  and  keep  within  the 
amount  of  the  bonds  and  the  original  esti- 
mate. In  the  Leavenworth  Case,  supra,  It 
was  said: 

"The  Legislature  can  hardly  have  intended 
that  where,  as  in  the  present  case,  it  Is  found 
impoSBible  to  erect  a  suitable  building  for  the 
amount  of  the  original  estimate,  the  board 
must  nevertheless,  despite  any  obstacles  or 
changed  conditioDS,  proceed  to  put  up  such  an 
edifice  as  the  bonds  already  voted  would  pay 
for.  *  *  *  If  a  board  has  on  hand,  or  can 
raise  by  the  tax  permitted  in  the  current  year, 
a  sufficient  fund  to  pay  for  such  a  building 
as  is  found  to  be  necessary,  there  can  be  no 
occasion  for  issuing  bonds.  And  if  a  part  of 
the  amount  necessary  to  pay  for  the  construc- 
tion of  a  new  building  is  available  from  a  fund 
on  hand  or  from  the  proceeds  of  current  taxes, 
there  can  be  no  occasion  for  issuing  bonds  be- 
yond the  sum  needed  to  make  up  the  difference. 
We  interpret  the  statutes  as  permitting  the 
board  to  incur  such  expense  in  the  erection  of 
a  school  building  as  may  be  met  from  the  pro- 
ceeds of  the  bonds  and  the  levy  of  a  two-mill 
tax."    106  Kan.  478,  188  Pac.  441. 


[6]  In  this  case  tbe  petition  vhowB  tbat 
tbe  defendants,  who  were  authorized  to  pro- 
vide a  school  building,  found  that  tilie  $25,000 
in  bonds,  voted  for  the  purpose  of  building 
a  'schoolhouse,  was  insuflSdent,  and  that  they 
contemplated  the.  levy  of  a  tax  to  meet  the 
deficiency.  It  is  not  contended  that  tbe 
building  the  board  was  proceeding  to  erect  is 
unnecessary;  it  seems  to  be  conceded  that 
a  adiool  building  suitable  for  the  district 
cannot  be  erected  for  the  amount  of  the 
bonds  or  for  a  sum  lees  than  that  which  the 
board  proposed  to  expend.  It  is  not  alleged 
that  the  amount  that  might  be  levied  under 
tbe  provisions  of  the  statute  for  the  very  pur- 
pose of  erecting  a  school  building  would  not 
be  sufficient  to  meet  the  deficiency  In  the 
amount  of  the  bonds.  There  is  no  provision 
in  the  statute  that  a  rural  high  school  build- 
ing shall  not  cost  to  exceed  $25,000;  nor  is 
there  any  provision  that  deprives  the  board 
of  the  power  to  contract  for  a  baildlng  In  ex- 
cess of  the  amount  of  bonds  issued.  We  see 
no  reason  why  the  board  might  not  raise  part 
of  the  funds  necessary  to  erect  a  building 
by  the  issuance  of  bonds,  and  levy  a  tax  for 
the  remainder  of  the  cost,  so  long  as  they 
keep  within  the  limits  of  the  levy  authorized 
by  the  statute.  The  doty  providlog  a  suit- 
able bidldlng  for  the  high  school  is  imposed 
upon  tile  board,  and  not  upon  the  district, 
and  there  is  nothing  alleged  in  the  petition  to 
Indicate  bad  faith  upon  tbe  part  of  the  board. 
We  interpret  the  provisions  of  section  4,  c 
281,  Laws  of  1917,  as  conferring  authority  up- 
on the  district  board  to  levy  taxes  to  be  used 
in  the  erection  of  a  school  building,  and  au- 
thorizing them,  if  they  find  it  necessary,  to 
issue  bonds  for  that  purpose,  provided  the 
proposition  be  submitted  to  the  voters  at  an 
election.  There  is  nothing  in  the  statute  to 
prevent  the  board.  In  our  opinion,  from  mak- 
ing a  levy  of  taxes  to  be  used  in  whole  or  In 
part  for  Uie  erection  of  a  school  building.  As 
suggested  in  defendants'  brief,  we  think  that 
If  a  proposition  for  the  Issuance  of  bonds 
were  defeated  at  an  election,  it  would  be  tbe 
duty  of  the  board,  under  section  4  of  the  Act, 
to  make  the  necessary  levy  for  taxes  in  order 
"to  purchase  a  site,  to  build,  hire  or  pur- 
chase a  schoolhouse,"  provided  they  had  not 
acquired  the  site  "by  donation"  as  authoriz- 
ed under  section  6. 

The  petition  was  subject  to  demurrer  on 
the  ground  that  it  states  no  cause  of  action, 
and  it  was  error  to  grant  the  temporary  In- 
junction. The  cause  la  reversed  and  re- 
manded, with  directions  to  dissolve  (he  In- 
junction. 

AH  the  Justices  eoncorrlng. 
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STATE  ex  rel.  BURNETT.  Comity  Attorney, 
V.  STEWART,  Connty  Clerk.    (No.  330230 

(Supreme  Gourt  of  Eoneas.   Joly  19,  1920.) 

(avllaiu*    bv  tine  Court.) 

Wohwtyt  «=> 1 27 (I)— Taxes  oan  be  levied  be- 
fore Improvement  Is  completeii. 
Ufider  the  proTisions  of  the  road  law,  it  ie 
not  neceasary  that  an  improvement  shall  be 
completed  before  general  county  and  township 
taxes  can  be  levied  to  provide  a  fund  to  meet 
at  maturity  the  first  installment  of  the  bonded 
debt  created  therefor,  notwithstanding  that  lo- 
cal asaeaaments  upon  the  land  specially  bene- 
fited cannot  be  made  until  each  completion. 

Orlj^ioal  mandamng  by  the  State  of  Kan- 
sas, on  the  relation  of  William  H.  Bnmett. 
County  Attorney,  Reno  County,  against  Cbaa. 
H.  Stewart,  as  County  Clerk  of  Reno  County. 
Writ  of  mandamus  awarded. 

wmiam  H.  Burnett,  Co.  Atty.,  of  HutChln- 
son,  for  plaintiff. 

Walter  F.  Jones,  of  Hntdilnson,  for  de- 
fendant. 


MASON,  J.  The  commissioners  of  Reno 
county  on  May  28,  1920,  levied  connty  and 
township  taxes  to  meet  the  first  payment  of 
principal  and  Interest  due  January  16,  1921, 
upon  bonds  issued  to  raise  money  for  a  road 
Improvonent  Ihe  county  derk  declined  to 
extend  the  levies- upon  the  tax  rolls  on  the 
ground  that  they  were  not  authorized  foy  law. 
This  action  la  brought  against  him  by  the 
state  on  the  relation  of  tbe  county  attorney 
to  compel  such  extension.  The  case  is  suD- 
mltted  upon  an  agreed  statement  of  facts. 

The  connty  clerk  contends  that  no  tax  can 
be  levied  to  provide  a  fund  for  the  payment 
of  the  bonds  until  the  Improvement  la  com- 
pleted, and  the  disposition  of  the  case  turns 
upon  the  soundness  of  that  contention. 

The  first  steps  for  the  Improvement  of  the 
road  were  taken  in  1918,  and  were  Qontrolled 
by  the  law  then  In  force.  Laws  1917,  c.  265. 
After  Its  amendment  In  the  following  year, 
the  proceedings  were  governed  by  the  new 
law.  Laws  1919,  c.  246,  t  8;  Washburn  ▼. 
Shawnee  Coimty,  103  Kan.  169,  172  Pac.  997. 
Under  the  act  of  1917,  no  bonds  were  to  be 
Issued  until  the  completion  of  the  improve- 
ment. Section  9.  The  section  of  the  present 
law  relating  to  the  Issuance  of  the  bonds 
and  the  levy  of  taxes  reads  as  follow^: 

"That  section  9  of  chapter  285,  Laws  of  Kan- 
sas of  1917,  be  amended  to  read  aa  follows: 
Sec  9.  After  the  approved  estimates  have 
bees 'filed  with  the  county  clerk  and  the  coat 
to  be  assessed  against  the  taxable  property  of 
the  county  and  township  has  been  approximate- 
ly determined  by  deducting  from  the  total  es- 
timated cost  all  donationF,  subscriptions,  dtate 
aid  or  federal  aid  that  have  been  granted  or 
promised,  the  board  of  county  commiasioDera 
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may  issue  from,  lime  to  time  as  required,  bond* 
of  the  connty,  bearing  not  to  exceed  five  pe^ 
cent,  interest,  payable  within  the  time  fixed  in 
the  petition  for  levying  special  assessments: 
Provided,  the  total  amount  of  bonds  issued  pre- 
vious to  completion  of  the  improvement,  shidl 
not  exceed  the  amount  of  the  estimated'  cost 
to  be  assessed  against  the  county  and  town- 
ships. Said  bonds  shall  be  issued  in  series  and 
shall  be  payable  in  equal  amounta  each  year  as 
nearly  as  practicable,  and  shall  be  disposed  of 
by  the  county  iboard  in  the  manner  provided  by 
law,  and  the  proceeda  thereof  shall  be  deposited 
with  the  county  treasurer  in  the  special  fund 
for  the  improvement.  After  completion  of  the 
improvement,  the  application  of  state  and  fed- 
eral aid,  the  ascertainment  of  apportionments 
to  be  charged  against  the  taxable  property  in 
the  connty  and  township  and  the  amount  as- 
sessed against  the  several  tracts  of  land  within 
the  benefit  district,  the  board  of  county  com- 
missioners shall  issue  bonds  of  the  connty  In 
the  same  manner  aa  above  provided  in  this  sec- 
tion and  the  proceeds  thereof  shall  be  used  in 
paying  the  remaining  outstanding  warrants  for 
the  improvement.  After  any  such  bonds  are 
issued  the  board  of  county  commissioners  shall 
make  an  annual  levy  upon  all  the  taxable  prop- 
erty of  the  connty  and  upon  the  taxable  proper- 
ty of  the  township  and  upon  the  lands  within 
the  benefit  district  according  to  the  apportion- 
ment of  cost  fixed  upon  said  lands  In  all  cases 
in  proportion  to  the  respective  lialHlitiea,  which 
tax  ahall'be  sufiScient  to  pay  the  bonds  falling 
due  each  year  and  the  interest  upon  outstanding 
bonds;  these  bonds  shall  be  in  addition  to  any 
other  bonds  which  the  connty  may  by  law  be 
authorized  to  issne:  Provided,  that,  the  .board 
may  in  its  discretion  pay  the  county's  propor- 
tion of  the  cost  ont  of  the  general  fund  and 
road  fund  of  the  county  if  such  funds  are  suf- 
ficient for  that'  pnrpose  after  deducting  all 
other  proper  charges  against  said  funds,  and. 
after  such  payments  no  general  county  levy 
shall  be  made  for  payment  of  the  bonds,  or  if 
any  portion  of  the  county's  proportion  of  the 
cost  is  paid  in  such  manner  the  county  levy 
shall  be  reduced  proportionately  thereto:  Pro- 
vided further,  that  the  township  board  oi 
boards  of  the  township  or  townships  affected 
by  the  benefit  district  may.  In  their  discretion, 
deposit  with  the  board  of  county  commissioners 
sufficient  funds  to  pay  the  township's  propor- 
tion, or  any  part  thereof,  of  the  cost  of  the 
road  out  of  the  general  funds  or  T^oad  funds  of 
said  township  or  townships,  if  such  funds  are 
sufficient  for  that  purpose,  and  if  any  of  the 
townships'  proportion  of  the  cost  is  paid  in 
snch  manner,  the  township  levy  shall  be  reduced 
proportionately  thereto."  Laws  1919,  c  ^16, 
§6. 


The  act  farther  provides  that  the  ccet  of 
the  improvement  In  ^cess  of  the  aid  rec^ved 
from  the  federal  government  and  from  other 
sources  shall  be  distributed  thus:  Bifty  per 
coit.  to  the  county,  25  per  cent,  to  the  town- 
ships in  which  the  benefit  district  la  situated, 
divided  according  to  its  area  In  eadi  town- 
ship, and  26  p&e  cent,  among  the  aeVenU 
tracts  within  the  district  according  to  the 
ben^t  received  as  determined  by  the  county 
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eommlssiotierB  after  the  coiapletion  of  the 
Improvement  (section  5) ;  and  also  that  the 
petition  shall  designate  "the  number  of  an- 
nual assessments  to  be  levied  upon  the  lands 
In  the  benefit  district"  (section  2)— in  this 
Instance  twenty. 

It  will  be  observed  that  the  statute  au- 
thorizes the  issuance  of  one  set  of  bonds 
upon  the  filing  of  the  approved  estimates 
and  another  after  the  Improvement  Is  com- 
pleted, and  then  provides  for  the  levy  of 
taxes  for  the  payment  of  "any  such  bonds," 
obviously  referring  to  those  of  both  sets. 
The  dlflScnlty  to  which  the  defendant  calls 
attention  arises  out  of  the  fact  that  no  levy 
can  be  made  upon  the  specially  benefited 
property  until  the.  work  is  finished.  This 
dilemma  is  therefore  presented:  Either  no 
provision  is  made  for  the  levy  of  a  tax  in 
time  to  provide  a  fund  to  meet  at  maturity 
the  first  installment  due  on  the  bonds  al- 
ready Issued,  or  else  a  series  of  annual  coun- 
ty and  township  general  levies  must  be  be- 
gun before  any  special  assessment  can  be 
levied  upon  the  peculiarly  benefited  land.  It 
cannot  have  been  contemplated  by  the  Legis- 
lature that  bonds  should  be  issued  on  wliich 
a  payment  should  be  due  before  means  could 
be  provided  to  meet  it.  In  the  absence  of  an 
express  provision  on  the  subject,  it  could 
readily  be  Inferred  that  the  Intention  was 
for  a  tax  levy  to  be  made  In  time  to  prevent 
a  default.  United  States  v.  New  Orleans, 
OS  U.  S.  381,  393,  25  L.  Ed.  225;  4  Dillon's  Mu- 
nicipal Corporations  (5th  Ed.)  1 1506.  The  de- 
fendant has  not  shown  that  there  is  any  way 
other  than  that  pur8^ed  by  the  commissioners 
by  which  that  result  can  be  avoided.  In  the 
oral  argument  it  was  suggested  that  war- 
rants might  be  issued  for  the  purpose ;  but 
the  issuance  of  warrants  unless  a  fund  ex- 
isted against  which  they  could  properly  be 
drawn  would  not  amount  to  a  payment  or 
better  the  situation,  and  there  is  no  showing 
of  the  existence  of  such  a  fund. 

The  language  of  the  statute  to  the  effect 
that  after  the  issuance  of  bonds  the  commis- 
sioners shall  make  an  annual  levy  upon  all 
the  property  of  the  county  and  of  the  town- 
ships, and  Ufton  the  lands  witliin  the  benefit 
district,  would  naturally  seem  to  mean.  In 
the  absence  of  some  specific  reason  to  the 
contrary,  that  the  levies  of  the  general  tax 
and  of  the  special  assessments  were  to  be- 
gin at  the  same  time.  But  to  avoid  the  con- 
sequences pointed  out — the  opening  of  a 
way  for  thte  issuance  of  bonds  without  tbe 
power  to  provide  for  their  payment — it  may 
readily  be  interpreted  as  meaning  that,  if 
any  installment  of  principal  or  interest  on 
the  bonds  matures  before  a  special  assess- 
ment can  be  made,  a  general  tax  sufficient 
for  the  'purpose  shall  be  levied.  It  will  be 
noted  that  the  limitation  of  the  number  of 
levies  is  not  in  terms  made  applicable  to  the 
general  county  and  township  taxes,  the  pro- 
vision being  that  the  petition  for  the  road 


Improvement  shall  designate  "the  number  at 
annual  assessments  upon  the  lands  in  the 
benefit  district  *  •  *  which  shall  not  be 
less  than  ten  nor  more  than  twenty."  The 
bonds,  moreover,'  are  required  to  be  made 
"payable  within  the  time  fixed  in  the  peti- 
tion for  levying  special  assessments." 

We  conclude  that  it  was  proper  for  the 
commissioners  to  levy  the  taxes  in  question 
upon  all  the  property  of  the  county  and  town- 
ships, although  for  the  present  no  local  as- 
sessment can  be  made  against  the  land  spe- 
dflcally  benefited. 

It  is  suggested  that  this  conclusion  results 
in  practical  difficulty  because  the  tax  levied, 
being  based  on  the  estimate  and  not  on  the 
actual  cost  of  the  improvement,  may  over- 
run the  amount  needed.  While  the  imme- 
diate occasion  for  levying  a  tax  at  this  tloe 
is  the  need  of  providing  a  fund  to  meet  the 
installment  first  maturing,  the  purpose  of 
the  tax  is  to  pay-  a  part  of  the  (lebt  incurred 
to  make  the  improvement,  the  statutory  re- 
quirement being  that  it  shall  be  "sufficient" 
therefor,  and  any  surplus  can  be  carried 
over  to  the  next  installment  without  con- 
stituting a  diversion.  Although  the  obvious 
intention  is  that  the  amounts  raised  annually 
shall  be  approximate  equal,  there  is  no  re- 
quirement of  absolute  equality,  and  minor 
diflferences  can  easily  be  adjusted  from  year 
to  year. 

The  defendant  interprets  the  statute  as 
requiring  that- all  the  taxes  it  provides  for 
shall  be  levied  -  "according  to  the  apportion- 
ment of  cost"  and  argues  that  this  can- 
not be  arrived  at  until  the  completion  of  the 
work.  The  language  from  which  he  derives 
this  meaning  is  to  the  ^ect  that  the  com- 
missioners "shall  make  an  annual  levy  upon 
all  the  taxable  property  of  the  county  and 
upon  the  taxable  property  of  the  town^ip 
and  upon  the  lands  within  the  benefit  dis- 
trict according  to  the  apportionment  of  cost 
fixed  upon  gaid  land»  in  all  cases  in  pro- 
portion to  the  respective  liabilities."  The 
italicized  words  of  the  quotation  show  that 
the  requirement  regarding  apportionment  has 
reference  only  to  the  special  assessment  upou 
the  benefited  property,  for  the  general  tax 
runs  against  personalty  as  w^l  as  real  es- 
tate. 

A  final  argument  against  the  tax  is  based 
on  the  theory  that  its  levy  before  the  com- 
pletion of  the  improvement  would  derive 
the  townships  of  the  opportunity  given  them 
by  the  statute  to  avoid  general  township  tax- 
es, or  reduce  their  amount,  by  depositing 
with  the  county  board  funds  to  pay,  or  to  ap- 
ply upon,  its  proportion  of  the  cost  We  do 
not  see  that  such  a  consequence  follows.  It 
was  not  necessary  for  the  officers  of  a  town- 
ship -to  know  the  precise  amount  for  which  it 
would  ultimately  be  liable  in  order  to  make 
a  cash  deposit  in  lieu  of  the  first  year's  levy, 
and  that  course,  wbldi  was  open  to  them. 
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wonid  have  ta'keA  care  of  the  situation  tor 
the  time  being. 

The  writ  of  mandamus  asked  for  Is  al- 
lowed. 

All  the  Justices  concurring. 


(107  Kan.  IM) 

SCHUMACHER  et  al.  v.  JACOBS.* 

(No.  22r03.) 

(Supreme   Court  of  Kansas.    July  10,  1820.) 

(ByUahtu  ty  the  Oovrt.) 

1.  Contraets    «=>322 (3)— Evidence    snstalning 
Jadgnent  for  contractor  in  suit  for  his  breach. 

The  record  examined,  and  held  sufficient  to 
sustain  a  jnd^ent  for  defendant  in  an  action 
against  a  contractor  for  an  alleged  breach  of  an 
oral  contract  to  protect  the  stone .  wall  of  a 
boildinf;  adjacent  to  the  place  where  the  con- 
tractor was  engaged  in  excavation  and  founda- 
tion work  for  a  new  building. 

2.  Cvntraels  «=3353(2)— Instructions     as     to 
oral  Mntraot  held  not  erroneous. 

The  instruction  to  the  jury  examined,  and, 
when  read  and  construed  together,  are  held  to 
fairly  state  the  issues  and  the  pertinent  law, 
and  to  be  free  from  material  error. 

Appeal  fnxn  District  Court,  Ellis  County. 

Actimi  by  Anton  Scbumacber  and  others, 
copartners  doing  business  under  the  firm 
name  and  style  of  A.  Schumacher  &  Sons, 
and  others,  against  Anton  Jacobs.  Judpnent 
for  defendant,  and  plaintiffs  appeal.  Af> 
firmed. 

Bnrcb,  Lltowlch  ft  Royce,  of  Sallna,  and 
Lee  Monroe,  James  A.  McClurev  and  C.  M. 
Monroe,  all  of  Topeka,  for  appellants. 

B.  A.  Rea  and  B.  O.  Flood,  both  of  Hays, 
for  appellee. 

DAWSON,  J.  This  was  an  action  against 
a  contractor  for  damages  occasioned  by  a 
falling  wall  which,  it  was  alleged,  the  con- 
tractor had  agreed  to  protect  The  def^idant 
had  been  awarded  a  contract  to  erect  a  new 
building  next  to  the  waU  In  question;  and 
plalutUFs  alleged  that  one  of  the  conditions 
under  which  he  was  awarded  the  contract 
was  an  independent  oral  agreement  that  he 
should  protect  and  save  the  wall.  The  de- 
fendant denied  the  making  of  this  agree- 
ment. In  the  contract  for  the  new  building 
the  only  reference  to  the  wall  provided: 

"If  old  stone  wall  on  south  requires  under- 
pinning when  basement  (of  new  building)  is 
dug,  this  will  be  an  extra  paid  by  owners,  time 
and  material." 

[1]  The  plaintiffs'  testimony  was  amply 
sufficient  to  support  their  claim  that  defend- 
ant bad  agreed  to  protect  and  save  the  wall. 
They   testified  that  prior  to  and  about  the 


time  of  the  letting  of  the  contract  toe  the  new 
building  they  had  repeatedly  mentioned  the 
matter  to  defendant  and  had  explained  to 
him  that  he^  or  whoever  should  get  the  Job 
fer  the  new  building,  would  have  to  protect 
and  save  the  old  stone  wall  of  their  adjacent 
building,  and  that  defendant  agreed  to  that, 
and  assured  them  that  he  could  and  would 
protect  and  save  the  wall. 

On  the  other  hand,  defendant  testified  that 
he  had  never  made  any  such  agreemmt ;  that 
this  matter  never  was  the  subject  of  negotia- 
tl(ms  between  than;  but  that  the  architect 
who  drew  the  plans  for  the  new  building 
brought  up  the  subject  of  the  old  wall  on  the 
day  the  contract  was  awarded ;  'and  that  at 
that  time  no  one  knew  the  character  or  depth 
of  the  foundation  of  the  old  wall,  and  so  it 
was  then  agreed  that. if  the  old  stone  wall 
had  to  be  underpinned  that  such  Item,  for 
work  and  material,  would  be  an  extra. 

The  stone  wall  which  fell  was  two  stories 
in  height  It  formed  the  north  wall  of  a 
building  otherwise  made  of  lumber.  This 
building  faced  the  west  Its  ground  fioor 
had  been  occupied  theretofore  as  a  restau- 
rant and  its  second  story  as  a  residence. 
Next  to  it  on  the  north,  there  had  been  two' 
old  mercantile  buildings  which  plaintiffs  re- 
moved to  make  space  for  their  new  building. 
Tbe  merchandise  from  these  removed  build- 
ings was  stored  in  the  building  on  tbe  south, 
and  much  of  it,  weighing  several  thousand 
pounds,  was  stored  on  the.  second  floor.  The 
joists  of  this  building,  upstairs  and  down, 
were  2x8's,  laid  24  inches  on  centers,  having 
an  unsupported  span  of  22  feet  Near  the 
stone  wall,  on  the  north,  was  a  basement 
which  had  pertained  to  one  of  the  buildings 
which  had  been  removed  to  make  room  for 
the  new  stmctafe.  This  basement  was  wall- 
ed, and'  it  served  as  a  retaining  waU  for  the 
fotindatlon  of  the  wall  which  collapsed;  hht 
this  basement  did  not  extend  the  entire  length 
of  the  stone  wall  in  controversy.  It  was 
>diown  that  the  stone  wall  was  weak  and 
<(haky  in  times  of  high  winds,  and  especially 
so  since  the  removal  of  the  old  buildings  to 
the  north  of  it  A  day  or  two  before  the  wall 
(ell.  It  was  seen  to  be  "pufling  out  about  the 
middle  east  and  west  and  about  the  middle 
up  and  down."  The  eave  trough  of  the  old 
building  next  to  the  wall,  which  had  been  re- 
moved, was  clogged  and  defective,  and  rain- 
water from  that  building  had  disintegrated 
the  lime  in  the  stone  wall  and  had  rendered 
sodden  its  foundation.  The  wall  fell  on  March 
29.  Tbe  weather  was  ordinarily  freezing  at 
that  season,  and  it  was  usually  about  the  mld- 
liie  of  the  afternoon  ere  it  thawed — just  about 
which  time  the  wall  collapsed.  It  was  also 
shown  that,  after  some  of  the  excavation 
work  was  done,  the  defendant  talked  with 
one  of  the  irtaln tiffs  about  his  proposed  meth- 
od of  underpinning  the  wall,  and  the  latter 
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approved  of  that  method.  Accordingly,  de- 
fendant, who  had  left  a  bank  of  earth  2  or 
3  feet  wide  ai  the  top  and  6  or  6  feet  wide  at 
the  base,  next  to  the  stone  wall,  set  laborers 
at  work  dlgslng  two  holes  in  the  bank,  at 
the  east  end  of  the  stone  wall,  beyond  where 
the  old  basement  extended ;  the  purpose  be- 
ing to  build  stone  and  cement  pillars  to  up- 
hold that  part  of  the  wall.  While  the  wwk- 
men  were  so  engaged,  the  wall  bulged  out  in 
Its  Gedter  at  a  considerable  distance  from 
where  the'  workmen  were  digging,  and  then 
the  whole  mass  4X>llapsed,  carrying  down  the 
whole  structure,  precipitating  the  mercban 
dlse  into  the  old  basement,  and  also  damaging 
the  next  building  to  the  south  which  was  par- 
tially attached  to  the  fallen  building. 

We  have  set  out  the  foregoing  to  develop 
the  main  features  of  the  evidence-^to  show 
plalntlfls'  contention  that  defendant  had 
agreed  to  protect  and  save  the  wall,  and  de- 
fendant's contention  that  he  did  not  so  agree, 
but  that  the  wall  fell  from  its  own  weakness 
and  its  overloading  with  merehandise,  and 
that  what  defendant  was  doing  at  the  time 
and  what  he- had  theretofore  done  had  noth- 
ing to  do  with  the  collapse  of  the  wall. 
'  The  general  verdict  and  certain  special 
findings  of  the  Jury  were  in  defendant's  fa- 
vor: 

"(1)  Did  the  plaintiffs  and  the  defendant  An- 
ton Jacobs  prior  to  the  letting  of  the  written 
building  contract  or  before  the  falling  of  the 
bnildiog  in  qnestion  enter  into  a  verbal  con- 
tract by  the  terms  of  which  Anton  Jacobs 
agreed  to  protect  the  wall  of  the  stone  building 
on  the  south,  to  underpin  the  same,  and  to. use 
such  means .  by  underpinning  or  otherwise  as 
were  necessary  to  keep  said  stone  wall  from 
falling  into  the  excavation  or  cellar  on  the 
north?    Answer:    No.    *    •    • 

"(14>  How  much  do  you  allow  the  defendant 
for  work  and  material  under  his  contract}  An- 
swer:   $784.61.'' 

Judgment  was  rendered  accordingly,  and 
plaintiffs  appeal. 

Plaintiirs  first  complain  of  the  enlargement 
of  the  issues,  but  we  do  not  discern  that  they 
went  beyond  the  rather  extensive  recitals  of 
facts  set  up  in  the  pleadings. 

A  model  of  the  stone  building  was  intro- 
duced, over  plaintiffs'  objection,  to  show  that 
the  building  had  collapsed  by  reason  of  Its 
inherent  weakness  and  its  overloading  with 
merchandise  which  would  tend  to  bend  and 
spring  the  Joists  and  push  the  wall  outward. 
This  was  competent  for  what  it  was  worth 
to  prove  that  the  wall  fell  from  obvious  caus- 
es with  which  defendant's  alleged  negligence 
had  nothing  to  do.  While  it  is  true  that  plain- 
tiffs' theory  of  a  right  to  recover  was  even- 
tually narrowed  to  the  question  of  a  specific 
oral  contract  to  protect  and  save  the  wall, 
the  issue  was  not  originally  so  clearly  defined 
in  the  trial  below.    Plaintiffs  had  allied: 

"The  defendant  carelessly  and  negligently  and 
wantonly  proceeded  with  said  excavation  nearly 


to  the  base  of  said  stone  wall  without  employ- 
ing any  means  or  methods  for  die  protection 
thereof;  and  on  account  of  snch  excavation, 
and  by  so  carelessly,  negligently,  and  wantonly 
digging  and  removing  the  earth  near  to  the  base 
of  said  stone  wall  and  to  the  depth  of  about  S 
feet,  withont  employing  any  means  or  methods 
to  prevent  the  giving  away  of  said  atone  wall, 
or  the  dirt  thereunder,  i}pon  March  20,  1917, 
the  defendant  cansed  said  stone  wall  ajid  the 
dirt  thereunder  to  give  way  and  fall  into  said 
excavation  and  caused  said  two-story  building 
to  collapse  and  fall  into  said  excavation,  where- 
by the  same  Wak  totally  destroyed." 

[2]  Considerable  ebjectlos  Ur  made  to  the 
trial  court's  instructions,  but  when  these  are 
read  and  construed  together  th^  are  free 
from  serious  fault  They  elaborated  <m  the 
theory  of  plaintiffs'  right  to  recover  If  de- 
fendant did  agree  to  protect  and  save  the 
stone  wall,  and  even  went  so  far  (in  plain- 
tiffs' favor)  as  to  declare  that,  if  he  ^id  so 
agree,  only  the  act  of  God,  inevitable  acd^ 
dent,  and  the  like,  would  excuse  him.  The 
instructions  said  that  gndi  a  contract  as 
plaintiffs  insisted  oa  could  be  made  by  a  ae- 
ries of  oral  conversations,  and,  if  the  nature 
of  the  contract  could  be  gleaned  witt  sufll* 
dent  precision  from  the  several  different  con- 
versations had  at  different  times  and  places, 
it  would  be  binding.  "There  must^  however," 
said  the  court,  "be  a  fairly,  reasonably  defi- 
nite proposition,  offer,  or  condition  or  com- 
blnatioo  of  these  on  erne  side  of  things  to  be 
done  and  performed  under  an  oral  contract, 
and  a  fairly,  reasonably  definite  acceptance 
by  the  other  party  by  words  or  acts  or  acqui- 
escence, or  all  of  these." 

It  U  difficult  to  find  anytUoc  that  looks 
like  a  plain  palpable  eiror  in  this  case.  The 
plaintiffs'  argument  Is  maiaiy  based  upon  the 
assumption  that  it  can  stiU  be  considered 
that  there  waa  a  contract  to  protect  and  save 
the  stone  wall.  But  the  Jury  has  said  that 
there  was  no  such  contract,  and,  after  a  la- 
borious study  oX  this  record,  the  court  has 
no  misgiving  about  the  correctness  of  that 
finding.'  What  the  record  does  show  is  strong 
corroborative  proof  that  the  clause  inserted 
In  the  written  building  contract  relating  to 
the  underpixming  as  a  posaible  necessil^  and 
consequent  extra  item  to  be  paid  for  by  plain- 
tiffs was  all  the  contract  ever  entered  into 
by  the  parties  concerning  tliis  walL  The 
parties  did  not  know,  even  the  architect  did 
not  know,  whether  the  etoae  wall  would  need 
to  be  underpinned.  Its  foundation  structure 
was  unknown  by  any  of  the  parties  concerned. 
Defendant  did  not  know  of  the  inherent 
weakness  of  the  wall.  He  did  not  know  of 
the  overloading.  Ko  negligence  was  shown 
in  the  way  he  set  about  the  work  of  under- 
pinning, and  the  wall  did  not  collapse  at  the 
place  the  underpinning  was  attempted  until 
It  gave  way  In  the  middle  where  no  work  of 
any  sort  liad  been  done.  Some  of  these  facta 
were  in  dlqpute,  of  conrse;  but  the  evidencr 
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for  tbe  defendant— which  the  Jnry  obvlotiBly 
Mleved — was  to  that  effect 

There  was  a  controversy  In  the  trUl  court 
OTer  the  fallare  to  notify  the  defendant  of  a 
default  of  his,  under  his  written  contract 
That  feature  of  the  case  only  Involved  his 
right  to  recover  for  loss  of  profits  when  his 
contract  was  cancelled.  But  as  qo  allowance 
was  made  to  him  on  that  account,  that  mat- 
ter  needs  no  present  attention. 

There  is  notlilng  further  in  this  case  to  Jus- 
tify discussion.  A  reply  brief  for  plaintiffB 
attempts  a  somewhat  dlfTerent  theory  from 
that  pressed  in  the  original  brlel  In  the  lat- 
ter brief  it  is  said: 

"The  plaintiffs,  at  all  times,  sought  to  re- 
cover upon  an  oral  contract  for  the  underpin- 
ning of  tbe  wall." 

In  their  first  brief  they  say:  ° 

"Tbe  plaintiffs  instituted  this  action  against 
the  defendant  for  damages,  alleging  the  breach 
of  his  contract,  verbally  made,  to  protect  the 
stone  wall  in  case  he  was  awarded  tbe  build- 
ing contract" 

But  tbe  record  fails  to  establish  a  right 
of  redress  on  either  theory ;  and,  as  nothing 
approaching  error  in  this  case  can  be  dis- 
cerned, the  Judgment  is  affirmed. 

All  tbe  Justices  concurring,  except  BUBGH, 
J^  who  did  not  sit 


aOT  Kan.  »8) 

SMART  V.  MAYER  st  at.     (No.  22408.) 

(Sspreme  Court  of  Kansas.     July  10,  iflSO.) 

(Byttahut  hv  the  Court.) 

Appeal   and  error  «=>  1 070  (2)— Limitation  of 

aotioas  «=>  1 27  (5)— Amendment  held  not  to 

latroduoe  a  new  oause  of  aotloa;   refusal  to 

sat  aside  finding  of  faot  held  not  prejudicial. 

The   proceedings    examined,    and   held,    an 

amendment  to  the  petition  did  not  Introduce  a 

new  cause  of  action,  and  no  prejudice  resulted 

from  refusal  to  set  aside  a  finding  <^  fact 

Appeal  from  District  Ckrart,  Crawford 
County. 

Action  by  Mack  Smart  against  John  May- 
er, Joe  Gladdls,  and  John  Mayer  doing  busi- 
ness as  the  Katy  Coal  Company.  Judgment 
for  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

R  L.  Burton,  of  Parsons,  and  J.  J.  Camp- 
bell, of  Pittsburg,  for  appellants. 

Maurice  McNeill,  of  Topeka,  Thomas  W. 
Clark,  of  Pittsburg,  and  Charles  StetShens,  of 
Colombiis,   for  a()peUee. 

BCRCH,  J.  The  action  was  one  for  dam- 
ages for  personal  injuries  sustained  by  a 


coal  miner  in  the  defendants'  mine.  The 
plaintiff  recovered,  and  the  defendants  ap- 
peal. 

All  questions  but  one  are  solved  by  an  in- 
terpretation of  the  amended  petition  on 
which  the  parties  went  to  trial.  After  stat- 
ing that  the  plaintiff  was  injured  by  a  fall 
of  rock  from  the  roof  of  the  room  in  which 
he  was  working,  and  describing  the  place 
where  the  accident  occurred,  the  petition  con- 
tained a  general  charge  that  the  defaidauts 
were  negligoit  in  falling  to  furnish  plain- 
tiff with  sufficient  and  proper  prop  timbers 
for  bracing  the  roof  of  the  plalnttCTs  mine 
room.  The  petition  then  continued  as  fol- 
lows: 

"Third.  Flaintiir  now  says  and  alleges  that 
it  was  the  duty  ot  the  defendants  and  their 
■aid  mining  bosst  Joe  Gladdis,  to  fumiah  this 
plaintiff  with  prop  timber  of  suitable  length, 
quality,  and  size  for  the  purpose  of  bracing 
Uie  roof  of  said  mine  room,  and  that  the  tim- 
bers so  furnished  were  insufficient  in  length, 
size,  and  strength,  and  at  the  time  of  the  in- 
jury to  plaintiff  at  the  time  and  in  the  manner 
aforesaid,  the  said  props  gave  way,  broke,  and 
fell  ander  the  wsight  and  pressure  of  tbe 
roof  of  his  room,  thereby  can  sing  and  per- 
mitting the  said  rock,  slate,  or  stone  to  fall 
upon  and  injure  plaintiff  as  aforesaid. 

"Fourth.  Plaintiff  further  alleges  that  he 
was  unaware  of  the  impending  danger,  as  here- 
in alleged  and  fully  set  forth,  at  the  time,  but 
that  the  defendants  either  knew,  or  could  have 
ascertained  by  use  of  due  care  and  diligence, 
that  said  prop  timber  furnished  him  was  in- 
suffident  in  length,  size,  and  strength,  and  that 
it  was  not  suitable  for  the  purposes  intended 
by  them. 

"Fifth.  Plsintiff  further  alleges  that  it  was 
the  duty  of  the  said  mining  boss,  Joe  Gladdis, 
defendant  here,  to  inapect  or  keep  a  careful 
watch  over  the  daas  and  kind  of  prop  timber 
furnished  plaintiff,  for  the  purpose  of  properly 
bracing  his  said  room  in  said  mine,  and  to 
keep  said  timber  at  easy  access,  and  that  this 
duty  was  independent  of  the  employment  of 
the  said  John  Mayer  and  John  Mayer  doing 
business  as  the  Katy  Coal  Company,  but  that 
this  duty  was  incident, to  and  part  of  the  op- 
eration of  aaid  mine  as  imposed  by  law,  but 
that  said  defendant  Joe  Gladdis  willfully,  care- 
lessly, and  negligently  failed  to  keep  aaid 
careful  watch  over  the  dass  and  kind  of  tim- 
ber furnished  plaintiff  for  propping  said  room. 

"Sixth.  Plaintiff  further  alleges  that  it  was 
the  duty  of  said  John  Mayer  and  John  Mayer  . 
doing  business  as  the  Katy  Coal  Company  to 
employ  a  mining  boss,  and  that  they  did  em- 
ploy the  said  defendant  Joe  Gladdis  as  such 
mining  boss,  whose  duty  it  was  to  supply  plain- 
tiff with  suffident  prop  timber  of  suitable 
length,  quality,  and  size  for  the  room  or  place 
where  it  was  to  be  used,  and  that  said  timber 
should  be  kept  at  easy  access  to  plaintiff,  but 
said  prop  timbers  were  not  supplied,  and  that 
the  defendants  John  Mayer  and  John  Mayer 
doing  business  as  the  E^ty  Coal  Company  knew, 
and  were  negligent  in  that  they  knew,  that  said 
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prop  timber  was  not  so  eivplied,  as  they  were 
by  law  required  to  do. 

"Seventh.  Plaintiff  now  complains  and  alleges 
that,  by  reason  of  the  fault,  negligence,  and 
carelessness  of  the  defendants,  and  each  of 
them,  he  has  been  greatly  and  permanently 
damaged.    *    •    ♦ " 


Cionsldering  nothing  bat  tbe  face  of  the 
pleading,  It  is  manifest  that  it  spedfles  three 
grounds  of  negligence:  First,  furnishing  de- 
fective prop  timbers,  which  were  Insufficient 
to  sustain  the  weight  of  the  roof  of  the 
room;  second,  failure  to  inspect  prop  tim- 
bers furnished;  and,  third,  failure  to  furnish 
prop  timbers.  The  defendants  say  the  sixth 
paragraph  of  the  petition  la  consistent  with 
paragraphs  3  and  4,  whldi  la  true.  There  is 
no  Inconsistency  between  allegations  that 
prop  timbers  which  were  furnished  were  de- 
fective and  allegations  that  a  sufficient  sup- 
ply of  prop  timber  of  proper  length,  quality, 
and  size  was  not  furnished.  That  the  sixth 
paragraph  was  designed  to  dtacge  and  did 
charge  failure  to  supply  at  all  a  sufficient 
quantity  of  suitable  prop  timber  is  .  made 
clear  by  the  reference  to  the  defendants'  doty 
to  keep  such  timber  at  a  place  easy  of  ac- 
cess by  the  plaintiff. 

The  accident  occurred  on  Monday.  The 
plaintiff  testified  that  the  height  of  his  room 
was  3  feet  4  Inches;  that  be  needed  props 
3  feet  4  inches  long  for  an  unpropped  area  of 
his  room  some  12  or  13  feet  wide  by  15  feet 
long;  that  he  ordered  props  of  Joe  Gladdls, 
one  of  the  defendants,  and  of  Jackson,  a 
driver,  on  Friday,  Saturday,  and  again  on 
Monday  morning,  but  did  not  receive  thera ; 
that  he  had  no  props  in  his  room  at  the  time 
of  the  acddeot ;  that  a  rock  In  the  unpropped 
space  fell  on  him  and  injured  him ;  and  that 
no  props  were  broken  by  fall  of  the  rock. 
Jackson  testified  that  on  Saturdayv  and  on 
lionday  morning  before  the  accident,  the 
plaintiff  asked  him  to  bring  3-foot  4-lnch 
props,  and  that  he  did  not  do  so. 

At  the  close  of  the  plaintiff's  evidence,  the 
defendants  moved  to  strike  out  the  testi- 
mony In  relation  to  there  being  no  unused 
props  in  the  room  at  the  time  of  the  accident 
as  immaterial  and  contrary  to  allegations  of 
the  petition.  The  motion  was  properly  over- 
ruled. 

The  plaintiff  then  amended  his  petition  by 
dropping  the  charges  of  negligence  relating 
to  defective  props  and  want  of  Inspection, 
and  rested  liability  on  failure  to  furnish 
props.  The  amendment  was  wholly  unneces- 
sary. The  court  would  have  taken  from  the 
Jury  the  charges  abandoned  by  the  amend- 
ment, because  there  was  no  evidence  to  sus- 
tain them,  and  the  remaining  charge  was 
simply  restated,  'in  what,  for  all  purposes  of 
the  law,  was  the  same  form  as  before,  as  ap- 
pears by  the  following  paragraphs  of  the 
amende  petition: 


"Third.  That  on  or  about  the  said  22d  day 
of  November,  1915,'  it  was  the  daty  of  said 
John  Mayer,  trading  and  doing  business  as  the 
Katy  Coal  Company,  and  Joe  Gladdis,  as  mios 
boss,  to  supply  plaintiff  with,  and  keep  in  easy 
access  to  him  at  his  working  place  in  said  coal 
mine,  sufficient  prop  timber  of  suitable  length 
and  size  for  tbe  purpose  of  propping  the  roof 
of  his  said  working  place,  or  room  therein." 

"Fifth.  That  said  defendants,  omitting  their 
duty  to  plaintiff,  did  on  or  about  said  22d  day 
of  November,  1915,  willfnlly,  unlawfully,  care- 
lessly, and  negligently  fail  and  refuse  to  sup- 
ply and  keep  in  easy  access  to  plaintiff  prop 
timber  of  suitable  length  and  size  for  tbe 
purpose  of  propping  the  roof  of  said  room, 
which  plaintiff  alleges  was  the  direct  and  prox- 
imate cause  of  Ills  said  injnry." 

"Seventh.  That  the  injury  to  plaintiff  was 
caused  solely  and  wholly  on  account  of  the 
negligence  and  carelessness  of  said  defendants, 
as  herein  alleged.    •    •    • " 

The  defendants  then  demurred  to  the  plaln- 
tifTs  evidence,  on  two  grounds,  stated  in  the 
def^idants'  brief  aa  follows: 

"(a)  That  the  statute  of  limitations  had  run 
on  the  ground  of  negligence  set  out  in  the 
second  amended  petition. 

"(b)  That  after  appellee  had  claimed  for  two 
years  that  the  injury  resulted  from  the  use 
of  defective  props,  he  was  estopped  from  claim- 
ing he  had  no  props." 

The  demurrer  to  the  evidence  waa  overrul- 
ed. The  defendants  then  asked  for  a  con- 
tinaance,  which  was  denied.  In  support  of 
the  applicatidn  for  a  continuance,  counsel 
for  the  defendants  stated  that  at  a  former 
trial  of  the  case  he  had  a  witness  in  attend- 
ance who  would  have  testified  that  after  the 
accident  broken  props  were  found  at  the 
place  where  the  accident  occurred ;  but  coun- 
sel concluded  the  testimony  was  immaterial 
under  the  pleadings,  and  the  witness  was  not 
presently  available.  The  practice  which  tbe 
court  is  accused  bt  sanctioning,  by  allow- 
ing the  amendment  and  refusing  the  continu- 
ance, is  discussed  in  tbe  defendants'  brief 
as  follows: 

"If  this  practice  can  be  pursued,  then  no 
man  is  safe  to  attempt  .to  defend  a  lawsuit. 
Issues  may  be  m^sde,  preparation  made  to  dis- 
prove the  issues,  witnesses  not  be  subpoenaed, 
because  their  testimony  is  immaterial,  and  then 
upon  trial  an  entirely  new  issue  may  be  pre- 
sented, the  old  issue  abandoned,  and  the  party 
be  in  the  midst  of  a  lawsuit,  with  no  oppor- 
tunity to  defend  against  the  new  issue.  This 
changes  lawsuits  from  settlement  of  rights,  and 
offers  success  to  the  shrewd  juggler,  punishes 
honest  pleaders,  and  offers  a  premium  'to  the 
shrewder  schemer.  If  this  practice  is  permit- 
ted, honest  and  conscientious  pleaders  will  with- 
draw from  the  profession,  and  leave  the  field 
open  to  those  who  believe  that  lawsuits  should 
be  won  by  him  who  deceives  his  adversary 
most" 

There  was  a  former  trial  of  the  action,  and 
a  former  appeal  to  this  court.     Smart  v. 
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Mayer.  103  Kan.  366,  175  Pac.  159.  At  the 
oral  presentation  of  thU  appeal  the  court 
was  invited  to  inspect  the  record  of  the  for- 
mer proceedings.  While  the  propriety  of  the 
court's  mlings,  now  complained  of,  may  not 
be  tested  by '  reference  to '  that  record,  the 
court  has  pemsed  it  with  interest  It  shows 
the  trial  of  just  one  issue — ^failure  to  furnish 
props.  There  was  no  evidence  whatever  re- 
latinsr  to  defective  props,  or  the  subject  of 
inspection.  The  plaintiff  gave  substandally 
the  same  testimony  as  at  the  second  trial, 
and  so  did  Jackson.  The  defendants  met  this 
testfanony  by  testimony  that  props  were 
found  in  the  room  after  the  accident,  and 
the  question  whether  or  not  the  defendants 
furnished  the  plaintiff  sufficient  prop  timber 
of  suitable  length  and  slie  for  his  working 
place,  and  kept  such  timber  in  a  place  easy 
of  access  by  the  plaintiff,  was  the  only  ques- 
tloo  submitted  to  the  Jury.  Special  que»- 
tirais  bearing  upon  this  issue  were  propound- 
ed to  tbe  Jury,  and  the  record  is  barren  of 
any  suggestion  by  counsel  for  defendants 
that  the  sole  issue  under  the  pleadings  was 
defective  props.  When  the  case  came  to  this 
court,  the  brief  of  the  defendants  contained 
the  followliig: 

"The  plaintifl  testified  he  had  no  props,  and 
that  it  was  necessary  to  prop  his  room; 
•  •  •  and  the  inference  might  be  drawn  from 
the  evidence  of  P.  H.  Scott  that  there  were  no 
props,  ♦  •  •  while  the  evidence  of  B.  B. 
Welch  •  •  •  and  the  evidence  of  defendant 
Joe  Oladdls  *  *  •  was  that  there  were 
props.  Therefore  this  question  was  in  dispute 
in  Uiis  case." 

Tbe  special  questions  propounded  to  the 
Jury  were  answered,  "We  do  not  know,"  and 
the  argument  of  the  defendants  was  that  those 
answers  determined  the  dispute  in  their  fa- 
vor. This  court  stated  the  issue,  failure  to 
fomtsh  props  (Smart  v.  Mayer,  103  Kan. 
366,  367,  175  Pac.  159),  and  disposed  of  the 
case,  in  blissful  Ignorance  that  the  issue  of 
defectlTe  props  was  the  only  one  triable  un- 
der the  pleadings. 

When  tbe  case  came  on  for  trial  the  last 
time,  counsel  tor  defendants  expressed  no 
surprise  and  made  no  objection  when  coun- 
sel for  plaintiff.  In  his  opening  statement) 
said  this: 

"The  evidence  win  show,  gentlemen  of  the 
jury,  that  at  the  time  and  place  the  plaintiff 
was  without  props  of  suitable  length  and  size 
for  the  purpose  of  propping  the  roof  of  his 
room;  that  he  had  ordered  props  of  Joe  Olad- 
dis  and  the  driver  in  this  entry;  the  driver's 
name,  I  think,  is  Will  Jackson ;  and  that  such 
props  had  not  been  supplied  him  or  kept  with- 
in easy  access  to  Mr.  Smart    *    *    * 

"It  is  further  contended  by  the  plaintiff  that 
thexe  were  no  props  at  the  particular  point 
where  the  rock  fell,  and  that  he  had  none  to 
place  there,  and  the  failure  to  furnish  these 
props  was  the  proximate  cause  of  bis  injory." 
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Not  until  the  evidence  for  the  plaintiff  was 
all  In  did  It  occur  to  the  defmdants  that  tbo 
matter  of  defective  props  was  the  sole  ques- 
tion for  determination,  and  consequently  that 
the  time  of  the  district  court  at  two  trials, 
and  of  this  court  on  appeal,  had  been  wasted 
in  considering  an  issue  not  raised  by  tbe 
pleadings. 

Leaving  out  ct  accoimt  the  record  of  the 
case  anterior  to  commencement  of  the  sec- 
ond trial,  the  demurrer  to  the  plaintiff's 
evidence  was  properly  overruled,  and  the 
motion  for  continuance  was  properly  denied. 

The  defendants  answered  the  amended  pe- 
tition by  pleading  the  statute  of  limitations. 
The  basis  of  the  plea  was  that  a  new  issue 
had  been  Injected  Into  the  case,  which  was 
not  true. 

The  Jury  found  specially  that  there  was  an 
unpropped  porti<Hi  of  tbe  roof  of  the  plain- 
tiff's room  12  by  13  feet  in  extent  that  the 
h^ht  of  the  room  was  3  feet  4  Inches ;  that 
the  plaintiff  was  in  need  of  from  12  to  16 
3-foot  4-lnch  props,  and  that  he  had  ordered 
such  props  of  Joe  Gladdls  and  of  Jackson. 
The  Jury  also  returned  the  following  special 
findings: 

"(5)  Were  there  any  loose  or  unsound  props 
in  plaintiff's  room  at  the  time  of  his  injury? 
Answer:   Yes. 

"(6)  If  yon  answer  question  6  In  the  affirm- 
ative, state  the  number  and  length  of  said 
props.  Answer:  In  our  opinion  there  were 
loose  props  as-  follows:  Bight  30-inch  props, 
one  36-incfa  prop,  and  45  caps." 

Welch,  a  witness  for  tbe  defendants,  testi- 
fied that  after  the  accident  he  made  a  sketch 
of  the  room,  from  which  he  afterwards  made 
a  blueprint  plat  which  was  introduced  In 
evldmce.    He  testified  as  follows: 

"Q.  I  wish  you  would  state  now  the  num- 
ber of  props  and  the  length  of  the  props  yon 
found  lying  down.  A  One  3-foot  6,  three  S- 
foot  4,  eight  3-foot,  and  four  or  five  cap  pieces. 
I  mean,  when  I  say  cap  pieces,  small  pieces  of 
wood  about  an  inch  thick  and  about  6  inches 
long  and  3  or  4  inches  wide,  used  in  connec- 
tion with  the  props.  They  are  used  over  the 
prop  and  under." 

The  court  refused  to  set  aside  tbe  sixth 
finding.  The  defendants  say  nobody  testified 
tbere  were  any  30-inch  pr(q;)s  in  the  room. 
The  plaintiff  says  the  Jury  did  its  best  to 
state  some  figures  on  Welch's  blueprint  which 
were  difficult  to  decipher.  The  blu^rlnt  has 
not  been  photographed,  and  the  original  has 
not  been  brought  to  this  court  It  wQl  be 
noted  that  the  Jury  did  not  attempt  to  give 
a  positive  answer  to  the  questl<»i.  Whatever 
Welch  and  his  plat  might  say,  the  Jury  did 
not  believe  there  were  any  8-foot  4-inch  pr(q;>s 
in  the  room,  and,  conceding  the  finding  was 
wrong  in  reference  to  30-inch  props,  it  does 
not  disclose  passion  or  prejudice^  or  vltbito 
the  general  verdict 


Digitized  by 


Google 


276 


191  PACXBTO  BBPOBTBB 


fKan. 


There  la  nothing  dse  ot  impartance  In  the 
case,  and  the  Judgmoit  of  the  district  eonrt 
iB  affirmed. 

All  the  Justice*  ooncorring. 


(107  Kan.  268) 

BROWN  V.  WOOLWINE,  Sheriff  (two  cases). 
(Nes.  22587,  22588.) 

(Saprems  Oonrt  of  Kansas.  July  10,  1920.) 

(Syllahut  hy  the  Court.) 

1.  Exsnptloas  «=3l45— Court  Issuing  attaoh- 
MSNt  to  another  county  has  sole  Jurfsdlotlon 
as  to  Its  (flscbarBS. 

Where  an  action  is  bronght  m  one  county 
and  an  attachment  issaes  to  another  ^coanty, 
and  the  defendant  claims  that  the  property  tak- 
en in  the  attachment  is  exempt,  the  only  conrt 
that  has  Jurisdiction  to  determine  whether  the 
attachment  shonld  be  discharged  is  the  court 
from  wliich  the  attachment  issued. 

2.  Attachment  £=9300— District  court  of  couU' 
ty  In  which  levied  has  Jurisdiction  of  replevin 
Iqr  third  party  against  sheriff. 

Where  an  action  is  brought  in  one  county 
and  an  attachment  issues  to  another  county, 
,  the  district  court  of  the  county  where  the 
attachment  ia  leried  has  Jurisdiction  to  enter- 
tain an  action  in  replevin  against  the  sheriff 
by  one  who  is  not  a  party  to  the  main  action, 
and  who  daims  to  be  the  owner  of  the  attached 
property. 

3.  Stipniatlons  €=3l8(7)  —  Court  not  oonolu- 
slvely  bound  by  agrsed  statement. 

In  a  replevin  action  to  recover  personal 
'  property  taken  by  attachment,  the  plaintiff 
claimed  to  have  purchased  the  property  from 
his  brother,  who  was  the  defendant  in  the  at- 
tachment. Beld,  upon  the  agreed  statements 
of  facts  that  the  transaction  by  which  the 
plaintiff  purchased  the  property  was  in  fraud 
of  his  brother's  creditors,  in  which  the  plaintiff 
with  full  knowledge  participated,  and  therefore 
the  judgment  in  plaintiff's  favor  is  reversed,  and 
Judgment  ordered  for  the  defendant. 

Appeal  from  Mstrict  Court,  Ford  Connty. 

Action  by  Tom  Brown  against  C.  W.  Wool- 
wine,  Sheriff  of  Ford  County,  Kansas,  to  en- 
Join  proceedings  on  an  attachment.  Attach- 
ment discharged  and  defendant  appeals.  Re- 
versed and  cause  remanded  with  directiona  to 
dismiss  the  action. 

Replevin  action  by  Bd  Brown  against  C. 
W.  Woolwlne,  Sheriff  of  Ford  County,  Kan- 
sas. Judgment  for  plaintiff  and  defendant 
appeals.  Reversed  and  remanded  with  di- 
rections to  enter  Judgment  for  defendant. 

Richard  J.  Hopkins,  Atty.  Gen.,  Q.  Porter 
Craddock,  of  Richfield,  Albert  Watklns,  of 
Dodge  City,  Geo.  Getty,  of  Syracuse,  and 
Edgar  Foster,  of  Garden  City,  for  appellant 

K  A.  Madison  and  Carl  Van  Riper,  Iwfh  of 
Dodge  City,  for  appellees. 


PORTER,  J.  These  cases  are  an  aftermath 
of  the  case  of  State  of  Kansas  r.  Don  Van 
Womfer,  who  was  convicted  In  the  district 
court  of  Hamilton  county  of  murder  in  the 
flrst  degree  and  appealed  from  the  Judgment 
One  of  the  signers  on  his  appeal  bond  was 
Tom  Brown,  who  resides  In  Ford  county. 
Upon  the  affirmance  of  the  Judgment  (State 
V.'  Van  Wwmer,  103  Kan.  809,  173  Pac.  1076, 
180  Pac.  4S0)  Van  W<Hrmer  disappeared  and 
has  ever  since' been  a  fugitive  from  Justice. 
His  ap];)eal  bond  was  declared  forfeited,  and 
suit  was  brought  In  the  district  oonrt  of 
Hamilton  county  to  recover  from  the  suretiea. 
In  that  action  an  order  of  attachment  issued 
to  the  defendant  as  sheriff  of  Ford  county ; 
he  levied  the  same  upon  a  quarter  section  of 
land  and  certain  personal  property  in  Ford 
county,  and  on  October  1, 1918,  duly  returned 
the  order  to  the  district  conrt  of  Hamilton 
county.  On  October  28,  1918^  Tom  Brown 
brought  this  action  to  enjoin  the  defendant 
from  proceeding  with  the  attachment,  alleg- 
ing that  the  plaintiff  ia  the  head  of  a  family, 
that  the  land  levied  upon  constitutea  his 
homestead  and  la  exempt,  and  that  the  per- 
sonal property  levied  upon  consists  of  fann- 
ing implements  used  by  him  In  his  farming 
and  is  exempt 

A  demurrer  to  tbe  iietition  on  the  ground 
that  the  district  court  of  Ford  county  had  no 
Jurisdiction  of  the  subject  of  the  action  was 
overruled,  the  court  holding  that  it  had  Jnrls- 
■dictlon  on  the  sole  ground  that  the  sheriff 
had  exceeded  the  authority  given  him  by  the 
writ  In  levying  the  attachment  on  exempt 
property,  the  court  held  that  it  could  not 
exercise  Jurisdiction  to  set  aside  the  attach- 
ihent  on  any  other  grounds.  The  case  was 
tried  on  an  agreed  statement  of  fiicts,  and 
the  court  found  that  all  the  property  attach- 
ed Is  exempt,  and  for  that  reason  discharged 
the  attachment    The  defendant  appeals. 

[i]  The  statute  forbids  the  taking  by  at- 
tachment execution  or  other  process  property 
which  is  exempt  to  the  head  of  a  family,  and 
the  writ  of  attachment  issued  by  tlie  district 
court  of  Hamilton  county  In  express  terms  di- 
rected the  sheriff  of  Ford  county  to  levy 
upon  the  property  of  Tom  Brown  that  was 
not  exonpt  from  execution.  But  where  a 
defendant  In  an  action  contends  that  property 
which  the  sheriff  has  levied  upon  by  attach- 
ment Is  exempt  and  a  controversy  arises  over 
that  question,  it  must  be  determined  by  some 
court  The  only  court  that  had  Jurisdiction 
to  discharge  the  attaclunent  In  this  case,  or 
to  entertain  a  suit  or  motion  by  a  party  to 
the  action  attacking  the  validity  of  any  pro- 
ceedings under  the  attacdiment  was  the  dis- 
trict court  of  Hamilton  connty,  where  the 
action  is  pending  In  wlilch  the  attachment  is- 
sued. Code,  I  209  (Gen.  St  1916,  i  7101). 
declares  that: 


AssFor  other  oases  m«  same  toolo  and  KBT-NTIIIBES  la  all  K«r-Nimibn«d  Dlscsts  aad  Indesw 
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"From  the  tfane  of  the  lanrfng  of  the  ordei 
of  attachment,  the  court  shall  be  deemed  to 
have  acquired  Jai'isdictioD  and  to  have  control 
of  all  sobsequent  proceedings  under  the  at- 
tadiment." 

Any  other  rule  tronid  manifestly  tend  to 
coofnalon,  expense,  and  nncertalhty  In  the 
Utigatlon. 

It  is  conceded  t&at  the  attached  property 
belongs  to  Tom  Brown.  A  different  ml© 
would  obtain  If  the  title  to  real  estate  were 
IsTolved  in  the  attachment  (l>ecanse  the 
district  court  of  the  county  where  the  land  is 
aitnated  has  exdusiTe  jnrtsdlctfon  to  deter- 
mine, questions  of  title  to  real  property),  or 
In  a  case  where  one  not  a  iwrty  to  the  action 
In  which  an  attachment  issues  tnm  one 
connty  claims  ownership  of  personal  property 
attached  in  another  county.  But  Tom  Brown, 
who  brings  this  action  in  Ford  county,  is  the 
defendant  in  the  action-  pending  in  Hamilton 
county,  and  no  question  of  title  arises  or  can 
arise.  He  owns  the  attached  propierty,  but 
claims  that  It  is  exempt,  which  raises  an  is- 
sue affecting  the  validity  of  the  attachment 
proceedings,  to  be  determined  as  to  him  by 
the  court  from  wbidi  the  attachment  issued. 

The  second  case  Is  a  replevin  action  by 
Bd  Brown  to  recover  certain  personal  proper- 
ty taken  by  the  sherUF  under  the  attachment 
as  the  proi>erty  of  Tom  Brown.  He  recovered 
Judgment  In  the  district  court  of  Ford  coun- 
ty for  the  return  of  the  property,  and  the 
defendant  appeals. 

It  was  shown  by  the  agreed  statement  of 
fitcts  upon  which  the  case  was  tried  that  Tom 
Brown  and  his  brother,  Ed,  had  been  resi- 
dents of  Ford  county  for  many  years,  and 
were  partners  in  farming  and  raising  stock. 
They  bad  accumulated  a  large  amount  of 
real  and  personal  property,  which  they  owned 
and  held  as  partners.  A  few  days  after  Don 
Van  Wormer  became  a  fugitive  from  Justice 
the  brothers  began  negotiations  for  a  settle- 
ment and  division  of  their  partnership  prop- 
erty. The  settlement  was  insisted  upon  by 
Ed .  Brown  in  order  that  his  share  of  the 
partnership  property  might  not  become  In- 
volved In  the  litigation  which  he  anticipated 
would  follow  against  his  brother  on  Van 
Wormer's  bond.  Both,  brothers  knew  of  the 
flight  of  Van  Wormer  before  they  began 
negotiations  for  the  settlement  It  was  found 
In  the  course  of  thb  settlement  that  the  part- 
nership was  indebted  to  various  persons  In 
the  sum  of  $23,420;  the  value  of  all  the  part- 
nership property  was  fixed  by  agreement  at 
$.51,977,  and  the  net  value  at  $28,657.  It  was 
agreed  that  Tom  should  take  at  a  valuation 
of  $6,976  the  quarter  section  of  land  he  now 
daima  as  his  homestead,  and  a  half  interest 
therein  was  conveyed  to  him  by  a  deed  ex- 
ecuted by  Ed  Brown,  dated  July  16,  and  re- 
corded September  13,  1918,  the  stated  consid- 
eration being  "one  dollar  and  exchange  of 
property." 


Ed  Brown  Bssnihed  the  partnership  In- 
debtedness, and  for  that  reason  was  given,  in 
the  settlement,  property  valued  at  $37,968. 
The  net  amount  which  each  was  to  receive 
after  payment  of  debts  was  $14,278.  Allow- 
ing for  the  real  estate  and  personal  property 
taken  by  Tom  Brown,  there  was  a  balance 
due  him  from  his  brother,  amounting  to 
$4,964,  which  his  brother  paid  by  a  bank 
dieck. 

The  defendant  demurred  to  the  petition  on 
ttie  ground  that  the  I^rd  county  district  court 
had  no  Jurisdiction,  and  that  the  district 
court  of  Hamilton  county  was  the  only  court 
that  could  determine  a  controversy  which 
affected  the  attadiment  proceedings.  The 
demurrer  was  overruled,  and  the  case  proceed- 
ed to  trial  upon  an  «greed  statement  of  the 
facts. 

The  defendant  contended  that  he  was  en- 
titled to  a  Judgment  declaring  that  the  prop- 
erty attached  was  the  property  of  Tom 
Brown,  because  tlie  sum  of  $4,934  was  paid 
by  Ed  Brown  to  his  brother  for  property  sold 
in  fraud  of  his  brother's  creditors,  and  that 
the  plalntltt  knowingly  participated  in  the 
fraud.  The  trial  court  held  otherwise,  and 
rendered  Judgment  In  favor  of  Ed  Brown  for 
the  return  of  the  property. 

[2,  3]  The  trial  court  was  correct  in  hold- 
ing it  had  Jurisdiction  to  try  the  replevin 
action  for  the  reason  that  the  plaintiff  was 
not  a  party  to  the  suit  in  Hamilton  county. 
It  has  often  been  held  that  replevin  need 
not  be  brought  in  the  court  from  which  the 
process  Issued  under  which  the  property  was 
seized.  Ramsden  v.  Wilson,  49  Iowa,  211; 
Seaton  v.  Higglns,  60  Iowa,  806;  Dayo  v. 
Provinski,  90  Mich.  851,  61  N.  W.  514.  lo 
Carpenter  v.  Innes,  16  Oolo.  166,  26  Pac. 
140,  25  Am.  at  Rep.  256,  the  court  sali : 

"The  rule  has  been  established  that  replevin 
win  lie  in  any  state  court  of  competent  Jurig- 
dlction  in  favor  of  one  who  is  the  owner  of 
goods  which  had  been  seized  by  the  sheriff,  or 
any  other  offloer,  upon  a  writ  against  a  thirH 
person,  where  the  suit  in  which  the  writ  is- 
sued has  been  brought  in  any  other  of  the 
courts  of  the  .state." 

It  seems  that  the  only  exception  to  the  rule 
is  that,  where  the  process  Issued  from  a  fed- 
eral court,  an  action  of  replevin  cannot  be 
maintained  in  a  state  court  to  recover  the 
property  from  the  hands  of  a  United  States 
marshal.  Covell  v.  Heyman,  111  tJ.  S.  176,  4 
Sup.  Ct  366,  28  L.  Ed.  890;  note,  7  Ann.  Cas. 
909. 

There  remains  the  question  whetiter  Hm 
court  erred  In  rendering  Judgment  in  favor 
of  Ed  Brown.  There  is  no  conflict  or  dis- 
pute over  tbe  facts,  since  they  are  agreed  to. 
The  question  is  merely  one  of  law.  What  are 
the  controlling  facts?  The  brothers,  with  full 
knowledge  of  Van  Wormer's  flight  and  of 
Tom  Brown's  liability  on  the  appeal  bond, 
anticipating  that  be  would  be  sued  and  Judg- 
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ment  rendered  against  him,  entered  into  an 
arrangement  by  which  all  of  Tom  Brown's 
Interest  in  the  partner^ip  property,  which 
so  far  as  the  record  discloses  was  all  the 
property  he  possessed,  was  transferred  be- 
yond the  reach  of  his  creditors. 

Ed  Brown  had  a  perfect  right  to  Insist  up- 
on a  dissolution  of  the  partnership  and  a  divi- 
sion of  the  property  in  order  to  avoid  antic- 
ipated complications  affecting  his  interests  as 
a  partner.  He  had  the  right  to  assnme  the 
Indebtedness  of  the  partnership,  and  to  take 
an  additional  share  of  the  property  in  order 
to  compensate  him  for  so  doing.  When,  a 
settlement  to  that  extent  was  made,  the  part- 
nership property  was  divided  and  the  debts 
provided  for,  his  rights  were  fuUy  protected. 
But  he  went  much  further  than  merely  to 
protect  his  own  rights.  He  took  a  convey- 
ance of  all  the  interest  of  Tom  Brown  In  the 
partnership  property,  which  they  believed  to 
be  subject  to  the  claims  of  bis  creditors,  and, 
assuming  for  the  moment  that  when  the 
question  is  tried  in  the  proper  court,  the  lands 
dalmed  by  Tom  Brown  as  his  homestead  and 
the  other  personal  property  will 'be  held 
exempt,  there  still  remains  the  property 
which  the  plaintiff  purchased  from  his  broth- 
er, and  for  which  he  paid  the  sum  of  $4,934. 
This  part  of  the  transaction,'  In  our  opinion, 
was  in  fraud  of  Tom  Brown's  creditors  with 
the  plalntUTs  full  knowledge  and  participa- 
tion. 

In  the  written  opinion  by  the  trial  court 
it  was  stated  that,  so  far  as  the  agreed  state- 
ment of  facts  show,  Tom  Brown  may  be  the 
owner  of  much  more  property  than  that  In- 
volved in  this  action,  and  which  is  more  than 
sufficient  to  pay  any  Jndgment  which  the 
state  may  recover.    It  was  said: 

"The  statement  of  facts  deals  simply  with 
the  partnership  property.  There  is  no  state- 
ment that  this  is  all  the  property  owned  by  the 
debtor.  If  be  owned  other  property  not  ex- 
empt sufficient  to  pay  bis  debts,  this  transfer 
would  not  have  the  effect  of  hindering,  delaying, 
or  defrauding  his  creditors." 

When  Tom  Brown  rigned  the  appeal  bond 
he  was  required  by  the  statute  to  testify 
under  oath  as  to  his  qualifications  as  a  sure- 
ty; the  presumption  is  that  he  made  a  full 
(UscloBure.  Aside  from  the  fact  that  the  stat- 
ute authorizes  an  attachment  upon  a  showing 
that  the  defendant  is  about  to  remove,  or  con- 
vert, or  has  assigned  or  removed  or  di8X>osed 
of  "his  property  or  a  part  thereof  with  the 
intent  to  defraud,  hinder  or  delay  his  credi- 
tors," we  think  the  absence  of  a  showing  In 
the  statement  of  facts  as  to  whether  Tom 
Brown  owned  other  property  subject  to  exe- 
cution or  attachment  furnished  no  substan- 
tial basis  upon  which  to  rest  the  Judgment 
The  trial  court  was  not  irrevocably  bound  by 
the  agreed  statement    If  the  matter  was  be- 


lieved to  be  Important  the  court  should  have 
inquired,  and  might  have  compelled,  the  par- 
ties  to  agree  upon  the  fact  with  reference  to 
that  matter.  Doubtless  an  inquiry  by  the 
court  would  have  disclosed  the  fact  We 
think  the  only  reasonable  conclusion  from  the 
facts  is  that  the  transaction  was  In  fraud  of 
creditors,  and  that  the  plaintiff,  Ed  Brown, 
participated  in  the  fraud. 

In  the  Tom  Brown  Case,  the  district  court 
had  no  Jurisdiction,  and  the  Judgment  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  the  action. 

In  the  case  of  Ed  Brown  the  Judgment  will 
be  reversed,  and  the  cause  remanded,  with  di- 
rections to  enter  Judgment  for  the  defendant 

All  the  Justices  concurring. 


Om  Kan.  238) 
THOMPSON  ct  al.  V.  UNION  TRACTION  CO. 
(No.  22579.) 

(Supreme  Court  of  Kansas.     July  10,  1920.) 

(BpUabu*  hy  the  Court.). 

1.  Explosives  4=>8— Overruliag  demiirrar  to 
evidenoe  held  not  error. 

There  was  no  error  in  overruling  the  de- 
fendant's demurrer  to  the  plaintiffs'  evidence. 

2.  Damages  «=»l88(2)—E«idenoe  held  to  a*- 
thorlze  finding  of  value  of  maohtnery  de- 
stroyed. 

There  was  evidence  from  which  the  Jnrjr 
could  ascertain  the  value  of  the  machinery  de- 
stroyed, and  there  was  no  reversible  error  in 
the  admission  of  incompetent  evidence. 

3.  Explosives  «=>&— Instraotlan  applying  rnle 
as  to  crossing  of  railroad  track  held  properly 
refused. 

There  was  no  error  in  refusing  to  give  re- 
quested instmctions. 

4.  Explosives  «=38— Findings  held  not  to  rs- 
quire  Judgment  for  defendants. 

It  was  not  error  to  deny  the  defendant's 
motion  for  Judgment  on  the  findings  of  the  jory. 

5.  Refusal  of  new  trial. 

The  motion  for  a  new  trial  was  properly 
overruled. 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  J.  A.  Thompson  and  others 
against  the  Union  Traction  Company.  Judg- 
ment for  plaintifEs,  and  defendant  appeals. 
Affirmed. 

John  J.  Jones,  of  Channte,  and  Chester 
Stevens,  of  Independence,  for  appellant 

SuUlvan  Lomax,  of  Cherryvale,  for  appel- 
lees. 

MABSHALL,  J.  The  plaintlfb  recovered 
Judgment  for  the  damages  sustained  by  them 
on  account  of  the  loss  of.  a  traction  engine 
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and  threshing  machine,  and  the  defendant 
appeals.  This  Is  the  second  time  this  action 
has  been  In  this  court.  Thompson  t.  Trac- 
tion Co..  103  Kan.  104,  172  Pac.  900. 

The  facts  disclosed  by  the  evidence  as  ab- 
stracted in  the  present  appeal  are  not  sub- 
stantfally  difTerent  from  thoete  set  ont  In  the 
opinion  on  the  former  appeal,  but  some  dif- 
ferent questions  are  argued.  The  main  facts 
material  for  an  understanding  of  the  qnes- 
tlons  argued  by  ttie  defendant  are  that  It 
maintained  an  oil  pipe  Que  on  the  south  side 
of  a  public  highway  in  Montgomery  county ; 
that  the  pipe  line  was  laid  on  the  top  of  the 
ground;  that  an  Inspection  of  the  ground 
would  have  disclosed  that  the  pipe  line  was 
there;  that  the  plaintiffs  were  engaged  In 
threshing  grain;  that  they  desired  to  mor9 
their  machinery,  a  traction  engine  and  a 
threshing  machine,  from  the  public  road  into 
a  field  adjoining  the  road  on  the  south ;  that 
when  for  that  purpose  they  attempted  to 
drive  oat  of  the  road  into  the  field,  they  drove 
across  the  pipe  line;  that  in  so  doing  the 
engine  broke  the  pipe;  that  the  oil  which 
was  being  pumped  through  the  pipe  escaped 
(herefrom  and  was  ignited  by  the  fire  In  the 
engine;  and  that  the  engine  and  threshing 
machine  were  destroyed  by  the  fire. 

(11  1.  The  first  question  argued  by  the 
defendant  Is  that  "the  court  erred  In  OTer- 
mllng  the  demnrrer  of  the  appellant  to  the 
CTldeoee  of  the  appellees."  This  argument  is 
baaed  on  the  contention  that  the  evidence  did 
not  show  that  the  pipe  line  was  in  the  high- 
way. The  plaintiffs'  evidence  tended  to  show 
that  the  place  was  a  public  highway ;  that 
there  was  a  fence  along  the  south  side  of  the 
Midway ;  and  that  the  pipe  line  was  betwten 
the  fence  and  the  traveled  portion  of  the 
read.  That  evidence  was  snfllclent  to  com- 
pel its  snbmisslon  to  the  Jury,  Justified  over- 
nllng  the  demnrter  to  the  evidence,  and 
brings  the  present  sttnatlon  within  the  terms 
of  the  decision  rendered  on  the  former  ap- 
peal. 

[2]  2.  A  second  contMition  la  that  "the 
court  erred  in  the  admission  of  evidence  as 
to  the  value  of  the  threshing  machine." 
Henry  Behner,  who  had  owned  and  (derated 
a  thresliing  machine  for  a  number  of  years, 
testified:  .     . 

"The  machine  had  run  the'  eighth  or  ninth 
season.  I  think  $1,600  would  be  a  tait  price 
for  it.  Threahiug  machines  do  not  have  a 
ready  market,  and  it  is  hard  to  sell  for  ready 
casii.  *  *  •  The  front  end  of  the  separator 
was  the  worst  burned.  The  wind  stacker  on  the 
back  end  was  hurt  very  little.  At  that  time  a 
new  wind  stacker  would  cost  $250.  This  stack- 
er was  practically  new." 

D.  P.  Curlls,  a  dealer  in  machinery,  testi- 
fied: 

"I  am  familiar  with  \he  fair  and  reasonable 
value  of  new,  rebuilt  and  secondhand  ma- 
chinery.   •    •    • 


"Q.  Mr.  Curlis,  you  may  state  whether  or 
not  this  machine,  after  it  had  been  repaired,'  is 
what  yon  would  call  a  rebuilt  machine  or  notf 
A.  It  undoubtedly  was  a  rebuilt  machine. 

"Q.  I  will  ask  you  whether  or  not  yon  exam- 
hied  it?    A.  No,  air;  I  did  not. 

"Q.  That  is,  not  carefuUy?  A.  Not  carefully; 
no,  sir. 

"Mr.  Stevens:  What  do  you  mean  by  that? 
Do  you  mean  that  you  did  examine  it  or  didn't 
examine  it?  A.  I  mean  that  I  did  not  go  over 
this  machine  and  look  at  each  and  every  part, 
but  I  do  mean  I  was  to  the  machine  and  saw  it 
in  operation. 

"Mr.  Lomaz:  Now  from  what  you  saw  and 
knew  of  that  machine,  taking  into  consideration 
the  repairs  it  had  on  it  that  spring,  would  you 
have  an  opinion  as  to  its  fair,  reasonable  mar- 
ket  value?  A.  I  have  my  own  judgment  aa  to 
its  valne. 

"Q.  What  is  your  Judgment  as  to  its  fair, 
reasonable  market  valne?  A.  I  would  cttesider 
it  an  easy  sale  on  |2,700  or  $2,800.    •    •    • 

"Q.  Do  you  think  that  he  could  sell  it  yet  tor 
cash  on  the  2lBt  day  of  August,  1916,  for 
12,800?  A.  I'll  answer  that  in  this  way.  We 
sell  these  threshing  machines  mostly  on  time. 
We  never  have  sold,  except  one,  (or  cash.  It's 
a  time  price  on  threshing  machines.  As  one  of 
tile  witnesses  I  heard  testify,  a  man  was  always 
poor  that  owned  a  threshing  machine.  *  *  * 
I  was  out  there  in  October  or  Novemlter,  181S, 
and  looked  at  the  machine. 

"Q.  Have  you  an  opinion  as  to  what  tlM  cost 
would  be  to  rebuild  It?  ••  *  A.  I'm  speak- 
ing of  the  engine,  now  understand.  Bbigine 
alone.  And  the  expert  that  I  took  there  aaid 
that  it  would  cost  about  $1,200." 

3.  A.  Thompson,  one  of  the  plaintiffs,  testi- 
fied: 

"I  would  not  say  that  the  outfit  was  worth 
more  than  $1,000  in  1915.  *  •  •  After  the 
fire  we  went  off  and  left  the  outfit  where  it 
burned." 

One  witness,  a  Junk  dealer,  testified  that 
the  engine  and  threshing  machine  were  worth 
$50  as  Junk.    That  witness  further  testified^ 

"I  didn't  pay  much  attention  to  the  separa- 
tor. AH  I  saw  was  burned  up  and  twisted.  I 
didn't  pay  much  attention  to  it  The  iron  on 
the  separator  I  couldn't  use  beo^use  it  is 
most  all  steel,  and  I  use  most  always  cast 
iron." 

That  evidence  was  suffldent  to  enable  the 
Jury  to  determine  the  value  of  the  engine  and 
threshing  machine.  While  some  of  the  evi- 
dence introduced  to  establish  these  facts  may 
have  been  incompetent,  yet  the  court  Is  un- 
able to  see  wherein  the  admission  ol  that 
evidence  materially  prejudiced  any  suNtan- 
tial  right  of  the  defendant. 

[3]  8.  Another  complaint  by  the  defend- 
ant is  that  the  court  refused  to  give  certain 
requested  instmctlona.  Those  inatmctl'ias 
were  as  follows: 

"One  of  the  contentions  of  the  defendant  f* 
that  the  pipe  line  was  plainly  visible  across 
the  gap  through  which  the  plaintifls  att»«>pt#d 
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t*  drive  their  threshing  ootfit.  If  yon  find 
and  belMTe  (rom  the  evidence  that  said  pipe 
line,  or  a  snbetantial  portion  thereof,  was  visibla 
where  it  extended  across  the  gap  through  wUcli 
the  plaintiffs  attempted  to  drive  their  threshing 
outfit,  and  you  further  find  and  believe  from 
tba  evidence  that  the  plaintiffs  did  not  see  said 
pipe  line,  or,  having  seen  it,  failed  to  properly 
protect  it  by  placing  planks  over  it  or  covering 
it  with  dirt,  or  in  some  other  manner  protect- 
ing it,  and  then  attempted  to  drive  their 
threshing  outfit  over  the  same,  the  plaintiffs 
cannot  recover  in  this  case,  and  your  verdict 
will  be  for  the  defendant  and  against  the  plain- 
tiffis.  And  in  this  connection  you  are  instructed 
that  if  a  thing  ia  visible  and  within  the  range 
of  vision  of  the  person  complaining,  it  makes 
no  difference  whether  he  saw  it  or  did  not  see 
it,  for  the  law  presumes  that  he  saw  what 
he  shonld  or  could  have  seen  had  he  looked, 
and  does  not  excuse  him  because  he  did  not 
see  it." 

"You  are  inatroeted  that  in  this  country  a 
vast  nnmber  of  pipe  lines  conveying  oil  and 
natural  gas  are  maintained  over,  along,  and 
across  the  public  highways  within  the  same. 
If  yon  find  and  believe  from  the  evidence  in 
the  case  that  the  plaintiffs,  or  either  of  them, 
knew  of  tiie  custom  and  practice  of  laying  pipe 
lines  conveying  oil  and  natural  gas  over,  acrosst 
under,  or  along  the  public  highway,  then  it 
woidd  be  their  duty  to  exercise  care  and  cau- 
tion in  attempting  to  use  that  portion  of  the 
highwar  not  worked  or  traveled,  for  the  pur- 
pose of  ascertaining  whether  such  unworked  or 
untravcled  portion  was  reasonably  safe  for 
the  passage  of  their  threshing  outfit,  and  if 
yon  find  and  believe  from-  the  evidence  in  this 
case  that  they  did  not  exercise  such  ordinary 
care  as  herein  defined  to  you,  and  by  i«aaon 
thereof  ran  over  the  pipe  line  of  the  defendant,- 
tC  you  find  that  the  defendant  owned  and  con- 
trolled the  pipe  line,  in  question,  and  their 
Ibresfaing  outfit  was  destroyed,  damaged,  or 
hijured,  then  they  are  guilty  of  such  con* 
tiibntoqr  negligence  as  will  bar  them  from  a 
recovery  in  Utis  action,  and  your  verdict  will  be 
for  the  defendant  and  against  the  plaintiffs." 

T)we  principle  embodied  in  these  Instruc- 
tiona  is  analogQTU  to  that  part  of  the  railroad 
law  of  this  state  applicable  to  one  who,  on 
a  pnbllc  highway,  is  about  to  cross  a  rail- 
road tragic  The  principle  does  not  appear 
to  be  applicable  to  one  who  Is  driving  out  of 
a  public  highway  into  an  adjoining  field. 
When  this  action  was  here,  before,  this 
court  said: 

"In  taking  meir  threshing  outfit  into  a  field 
adjoining  the  highway,  in  order  to  thresh  a 
crop,  the  plaintiffs  were  entitled  to  use,  not 
only  the  worn  ^art  of  the  highway,  but  also 
the  whole  width  of  the  same  so  far  as  it  was 
necessary."  Thompson  v.  Traction  Co.,  103 
Kan.  104,  172  Fac  090,  Syl.  2. 

If  the  plalntiffa  had  the  right  to  use  tbe 
entire  highway,  they  had  the  right  to  aasnine 
that  they  could  lea  re  the  travded  road  and 
go  into  the  adjoining  field  with  safety,  except 
that  they  must  not  encounter  such  dangers  as 
were  manifest  by  a  casual  observation  of  tlie 


road.  They  were  not  bound  to  use  the  pre- 
cautions that  a  traveler  must  use  when  be  is 
about  to  cross  a  railroad  track,  and  the 
court  cannot  say  as  a  matter  of  law  that 
they  were  guilty  of  contributory  nei^gence 
for  falling  to  look  for,  or  see  danger,  or  for 
falling  to  protect  their  machinery  against  the 
pipe  line  if  they  saw  it  In  Murphy  v.  Oas 
&  Oil  Co.,  86  Kan.  321,  831,  160  Pac  681,  686, 
the  plaintiff  was  injured  while  driving  an 
engine  and  a  thredilng  machine  out  of  a 
field  into  a  public  road,  v^iere  be  broke  a 
gas  pipe  line.  The  eocaplng  gas  became  ignit- 
ed and  sertoosly  Injured  him.  This  court 
there  said: 

"The  plahitfff  had  a  right  to  assume  that  the 
highway  was  safe  from  one  aide  to  the  other. 
He  was  under  no  obligation  to  make  an  ex- 
amination of  the.  highway  for  the  purpose  of 
ascertaining  whether  or  not  gas  pipes  were 
laid  thereon.  The  evidence  shows  that  neither 
the  plaintiff  nor  his  father  knew  of  the  ex- 
istence of  the  gas  pipe  before  the  explosion." 

In  Cunningham  v.  Clay  Township,  69  ECan. 
873,  76  Pac.  807,  this  language  is  used : 

"To  be  free  from  oontributory  negligence  it  is 
not  necessary  that  one  using  a  highway  known 
by  him  to  be  defective  exercise  more  than  or- 
dinary care,  but  he  must  adapt  his  conduct  to 
that  condition  and  employ  such  care  as  may 
justly  be  regarded  as  ordinary,  in  view  of  Us 
knowledge  of  such  defect."    8yL  6. 

The  most  that  can  be  said  in  favor  of  this 
contention  <rf  the  defendant,  even  if  the  plaln- 
tlfls  saw  the  pipe  line,  is  that  dUferent  minds 
might  reasonably  come  to  different  oondiH 
slons  concerning  the  wntributory  neitflgeBce 
of  the  plaintlfts.  This  then  presented  a  ques- 
tion for  the  jury  to  determine.  Kansas  Pae. 
B.  Co.  V.  Pointer,  14  Kan.  88;  Kemp  ▼. 
Hallway  Co.,  01  Kan.  477,  478,  188  Pac.  ^21: 
Wade  V.  Electric  Co^  94  Kan.  400,  460^  147 
Pac.  63 ;  Wade  t.  IBIectric  Co.,  98  Kan.  866; 
371,  US  Pac.  2a  The  iBstmctlons  of  tbe 
court  properly  submitted  to  the  jury  the  ques- 
tion of  contribntoty  negligence,  and  it  was 
not  error  to  refuse  to  give  the  instructions 
requested  by  the  defendant 

[4]  4.  The  fourth  propasltion  argued  li 
that-> 

"The  court  erred  in  refusing  to  sustain  the 
motion  of  the  appellant  for  judgment  in  its 
favor  on  the  special  findings  of  the  Jury." 

The  special  findings  of  the  Jury  were  as 
follows : 

"(1)  Do  you  find  that  Just  before  plaintiib 
attempted  to  drive  their  threshing  machine 
across  the  pipe  line  of  the  defendant  at  the 
entrance  of  Henry  Buma'  field,  the  one  oper- 
ating the  engine  walked  over  to  the  gap  and 
looked  at  said  lineT     (1)  No. 

"(2)  If  you  find  for  the  plahitiffs  do  you 
allow  them  anything  fer  loss  of  profits  on 
threshing  for  which  they  had  no  contracts  T 
(2)  No. 
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"(3)  What,  it  anything,  Ad  the  plaintiffa,  or 
either  of  them,  do  to  protect  the  line  from  in- 
iarj  when  thejr  attempted  to  drive  their  ma- 
shine  over  and  across  the  same?    (3)  Nothing. 

"(4)  Was  the  public  highway  mentioned  in 
plaintiffs'  petition  a  regularly  laid  oat  highway? 
(4)  Yea. 

"(5)  If  yon  answer  to  the  above  question 
Tea,  how  wide  is  soch  highway?     (5)  Fence. 

"(6)  How  far,  in  feet,  was  it  from  the  center 
of  the  worked  part  of  the  highway  to  the  pipe 
line  where  it  crossed  the  gap  through  which 
plaintiffs  tried  to  drive  their  thresliing  outfit? 
(6)  On  or  about  28  feet. 

"(7)  How  long  had  the  plaintiff!  owned  and 
operated  the  machine?     (7)  Nine  years. 

"(8)  What  was  the  assessed  value  of  the 
areahing  ontflt  in  191S?     (8)  Don't  know. 

"(9)  Conld  the  plaintiffs  by  the  exercise  of 
ordinary  care  on  their  part  have  protected  the 
line  so  as  to  prevent  breaking  it  when  they 
drove  their  machine  over  it?  (9)  Tea;  had  he 
known  it  was  there. 

"(10)  How  much  do  yon  allow  the  plaintiffs 
for  and  as  the  valae  of  their  threshing  outfit? 
(10)  $l,50O.0O." 

The  argnment  of  tbe  defendant  ia  based  on 
tbe  answers  to  questions  numbered  5  and  6, 
and  on  the  record  evidence  introdnced  by  it 
to  show  tbat  the  established  load  was  40 
feet  wide.  The  defendant  contends  that  un- 
der tlie  sixth  finding  the  pipe  line  conid  not 
have  been  in  the  public  highway.  The  diffi- 
culty with  this  contention  is  that  the  evidence 
Introdnced  by  the  defendant  Aowed  that  the 
plpf  line  was  28  feet  from  the  center  of  the 
traveled  road,  bnt  the  evidence  did  not  show 
tliat  the  center  of  the  traveled  road  was  the 
center  of  the  highway.  Tbe  pipe  line  may 
have  been  28  feet  from  the  center  of  the 
traveled  roadway,  and  yet  have  l)een  within 
the  established  highway.  A  careful  reading 
of  the  findings  does  not  disclose  any  reason 
for  rendering  Judgment  in  favor  of  the  de- 
fendant. 

[1]  6.  The  last  matter  nrged  is  "that  the 
coort  erred  in  overruling  the  defendant's  mo- 
tion for  a  new  trial."  This  is  based  on  the 
argument  advanced  to  snpirart  tlie  other  con- 
tentions of  the  defendant,  and  must  follow 
the  conclnsion  reached  thereon.  It  has  not 
been  shown  that  there  was  error  in  OTemU- 
Ing  the  motion  for  a  new  trial. 

The  Judgment  is  affirmed. 

All  the  Jastlces  concorrlnc 


(in  Kan.  SU) 

STATE  ax  rsl.  ZAWADA  V.  LYONS. 

(No.  22619.) 

(Supreme   Court  of  Kansas.    July   10^  19fiO.) 

(SvUabut  by  the  Oourt.) 

I.  Bastards    «=»65— 'Evidence   of    proseoatlag 
witness  bald  to  sspport  Judgment. 
The  testimony  of  the  prosecuting  witness 
was  sufficient  to  justify  the  verdict  and.  support 
the  Judgment 
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2.  Bastards  «=9ft2— Wltnassea  «=>340(3)— ON 
far  to  show  Intlmaoy  with  others  held  prop- 
erly excluded;  vulgar  conduct  Inadmissible  to 
affect  oredlbillty  of  prosecutrix. 
The  record  shows  no  error  respecting  the 

ezdnsion  of  evidence. 

Appeal  from  District  CJonrt,  Ford  County. 

Proceeding  by  the  State,  on  relation  of 
Helen  Zawada,  against  John  Lyons,  for 
bastardy.  From  an  adverse  judgment,  de- 
fendant appeals.    Affirmed. 

(3arl  Van  Riper  and  L.  A.  Madison,  both 
of  Dodge  City,  for  appellant 

Richard  J.  Hopkins,  Atty.  G«n.,  and  Kari 
Miller,  of  DodgB  City,  for  ai^ellee. 

WEST,  X  The  defendant  appeals  from  an 
adverse  Judgment  in  a  bastardy  proceeding, 
claiming  that  the  court  erred  in  the  rejection 
and  admission  of  testimony  and  the  refusal 
to  grant  a  new  trial,  and  asserting  that  the 
verdict  was  contrary  to  the  evidence. 

[1]  The  prosecuting  witness  was  a  Polish 
girl,  employed  as  chambermaid  at  the  Harvey 
House  In  Dodge  City;  the  defendant  being 
a  porter  there,  In  which  position  he  Iiad  been 
employed  for  a  good  many  years.  It  Is  con- 
tended that  the  unsupported  testimony  of  the 
girl  is  too  unreasonable  for  belief,  In  view  of 
the  fact  that  the  defendant  denied  all  her 
charges  and  produced  witnesses  to  his  good 
reputation.  But  the  description  of  the  re- 
lations between  the  two  given  by  tbe  girl 
covered  so  much  time  and  was  so  full  of  de- 
tails that  it  is  hard  to  believe  they  were 
manufactured,  and  we  find  nothing  in  the  I'cc- 
ord  to  render  them  incredible.  Her  story 
seemed  to  satisfy  the  Jury,  who  heard  the 
cross-examination  and  were  able  to  Judge 
of  the  girl's  credlbUity  in  a  way  impossible 
to  ns. 

[2]  Complaint  is  made  that  the  court  re- 
fused to  let  the  defense  show  that  during 
some  of  the  time  covered  by  tbe  alleged  in- 
timacy with  the  defendant  the  girl  associated 
with  another  man,  and'  at  one  time  made  a 
statement  Indicating  intimacy  with  him.  01>- 
Jection  was  made  to  this,  on  the  ground  Qiat 
It  was  too  remote  In  point  of  tiqie.  The 
court  stated  that  any  misconduct  with  other 
men  within  one  or  two  months  of  the  period 
of  gestation  might  be  shown,  wherenpon  the 
defendant's  counsel  stated: 

That  he  could  show  by  witnesses  that  the  girl 
was  oat  frequently  late  at  night  with  this  other 
man,  and  this  conduct  continued  up  to  about 
tbe  time  she  left  Dodge  City.  "I  will  take  this 
matter  np  a  little  later,  when  I  know  just  what 
tbe  proof  will  be  as  to  tiiat;  but  you  deny 
the  right  to  introduce  this  testimony  with  re- 
gard to  this  specific  act  notwithstanding  we 
could  connect  it  up  to  a  time  within  the  period 
of  gestation?" 

To  which  the  coart  reidled,  "Tea."  The 
record  does  not  show  any  further  attempt  to 
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Introduce  tWs  or  similar  evidence,  or  to  pro- 
duce It  In  support  of  the  motion  for  a  new 
trial  which  frees  the  matter  from  anything 
which  amounts  to  prejudicial  error. 

After  the  prosecuting  witness  came  back 
to  Kansas  with  her  child,  she  stayed  for  some 
time  at  the  county  farm  near  Dodge  City, 
and  It  was  attempted  to  prove  that  during 
this  stay  she  was  guilty  of  certain  extremely 
coarse  and  vulgar  conduct.  This  proof  seems 
to  have  been  sought  for  the  puri)ose  of  af- 
fecting her  credibility.  An  early  decision  by 
this  court,  frequently  quoted  In  former  years, 
was  to  the  effect  that  loss  of  virtue  does  not 
imply  a  lack  of  truthfulness.  Craft  v.  State, 
3  Kan.  450 ;  2  Wlgmore  on  Ev.  {  924 ;  48  L. 
R.  A.  (N.  S.)  272.  No  authorities  are  cited 
supporting  the  competency  of  this  testi- 
mony, and  we  do  not  deem  its  rejection  er- 
roneous. 

Finding  no  prejudicial  error  in  the  record, 
the  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


(107  Kan.  S40) 

GASAWAY   et   al.   v.   TEICHQRAEBER. 

(No.  22757.) 

(Supreme  Court  of  Kansas.    July  10,  1920.) 

(Byllabu*  by  the  Oovrt.) 

Miaea  and  minerals  «s>79(6)— Faots  held  to 
Justify  eanoellation  of  oil  and  gas  lease. 
Under  the  facts  shown,  it  was  not  error  to 
decree  cancellation  of  the  oil  and  gas  lease  in- 
volved. Doombos  V.  Warwick,  104  Kan.  102, 
177  Pac.  627. 

Appeal  from  District  Court,  Greenwood 
County. 

Action  by  Susan  Oasaway  and  husband 
against  R.  F.  Telchgraeber.  Judgment  for 
plaintlfb,  .and  defendant  appeals.    Affirmed. 

Hamer  &  Oanse,  of  Emporia,  for  appellant. 
Wicker  &  Badger,  of  Eureka,  for  appellees. 

WEST,  J.  The  plaintiff  and  iher  husband 
made  a  gas  and  oil  lease  to  the  assignor  of 
the  defendant,  providing,  among  other  things, 
that  unless  a  well  was  begun  within  six 
months  the  rental  of  a  dollar  an  acre  should 
be  paid  in  advance  or  the  lease  should  be- 
come void.  No  well  was  begun  and  the 
rental  waa  due  on  April  17{h.  Under  the  lease 
this  might  be  paid  direct  to  the  plaintiff  or 
deposited  to  her  credit  In  the  Virgil  State 
Bank.  On  the  17th  of  April,  1919,  the  defend- 
ant mailed  a  check  to  the  Virgil  State  Bank 
for  the  proper  amoimt  payable  to  its  order,  a 
notation  thereon  indicating  that  it  was  the 
rental  on  the  land  covered  by  the  lease  of  70 
acres  to  April  17,  1920.  This  check  was  not 
received  by  the  bank  until  the  morning  of 


April  18.  The  bank  was  unable  to  determine 
to  whose  credit  the  check  should  be  placed 
and  telegraphed  the  defendant,  and  It  was 
not  in  fact  placed  to  tlie  plaintiff's  credit  un- 
til April  19th.  The  only  way  for  mail  to 
come  from  Emporia  to  Virgil  was  on  the 
train  leaving  about  seven  o'clock  each  day. 
From  a  remark  in  one  of  the  briefs  it  would 
seem  that  this  train  goes  at  7  a.  m. 

The  court  rendered  Judgment  for  the  plain- 
tiffs canceling  the  lease  and  allowing  them 
$100  damages  and  $75  attorneys'  fees.  The 
defendant  appeals,  claiming  that  the  Judg- 
ment is  not  supported  by  the  facts  and  that 
the  latter  do  not  show  the  plaintiffs  to  be 
entitled  to  cancellation.  Of  course,  the  dam- 
ages and  attorneys'  fees  arise  from  the  de- 
fendant's failure  to  cancel  when  the  donand 
was  made  to  do  so,  and  the  real  question  Is 
whether'  or  not  the  court  erred  in  ordering 
cancellation. 

While  forfeitures  are  abhorred  by  the 
law,  this  is  not  strictly  a  forfeiture,  but  a 
mere  holding  of  a  party  to  the  contract  It 
has  made.  There  wai  no  need  of  delaying 
the  payment,  and  the  failure  to  remit  in  time 
was  not  chargeable  to  the  plaintiffs,  and  the 
delay  left  the  defendant  in  the  attitude  of 
calling  on  the  plaintiffs  to  make  or  recognize 
a  different  contract  from  the  one  tbe  parties 
had  voluntarily  made.  No  equitable  feature 
arises  by  way  of  money  expended,  as  in  Kays 
V.  Uttle,  103  Kan.  461,  176  Pac.  149,  1  A.  L. 
R.  676;  but  the  circumstances  are  very  sim- 
liar  to  those  involved  In  Doombos  ▼.  War- 
wick, 104  Kan.  102,  177  Pac.  627. 

l%e  trial  court  decreed  cancellation,  and 
it  cannot  be  said  that  this  ruling  was  an 
abuse  of  discretion  or  otherwise  erroneous. 

The  Judgment  is  affirmed. 

All  tbe  Jostlces  omcurrlng. 


(107  Kan.  ZH) 
NOROBOE  V.  FRYE  et  al.     (No.  22612.) 

(Supreme  Court  of  Kansas.     Jnly  10,  1920.) 

(BfOahut  6y  the  OtMrtJ 

1.  Appeal  and  srror  <g=>l039(l3)— Varlanoa  w 
to  oontraot  to  deviss  property  held  not  to  rs- 
quire  reversal. 

A  difference  between  the  date  and  char- 
acter of  the  contract  s&own  by  the  evidence 
and  that  pleaded  la  held  not  to  require  a  rever- 
sal, because  it  does  not  appear  that  any  preju- 
dice reaoltad. 

2.  Wills  «s»58  (2)— Evidence  hsid  to  snstals 
finding  that  deoeased  had  agreed  t«  nake 
will. 

Tbe  evidence  is  held,  sufficient  to  justify 
findings  that,  when  the  plaintiff  was  14  years  ot 
age,  a  contract  was  made  between  him  and 
his  mother,  on  tbe  one  hand,  and  the  decedent, 
whose  estate  is  in  controversy,  on  the  other, 
that  at  the  death  of  the  latter  the  plaintiff 
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to  have  all  tlie  property  be  left,  In  consider- 
ation of  remaining  with  him  and  working  for 
him  nntil  the  plaintiff  should  become  of  age,  and 
that  the  plaintiff  had  carried  oat  the  agreement 
an  Us  part. 

3.  Fraads,  atatate  ef  ^s>75— Spaolflo  perform- 

aaoa   «s»86— Eaforoaaiaat  of   agreemeat  to 

doviaa  la  ooasldaratloa  of  •arvlce  not  ref  aaed 

becaoso  of  statute. 

It  is  held  that  enforcement  of  the  contract 

referred  to  should  not  be   refused,  either  on 

the  KToand  of  ineqoity  or  because  of  the  itat- 

nte  of  frauds. 

Appettl  tma  Dlatilct  Oonrt,  Uncoln 
Coonty. 

Action  by  Otto  Nordboe  against  Mary  A. 
Frye  and  others.  Judgment  for  plalntUC. 
and  defendants  appeal.    Afflrmed. 

Bnrch,  Lltnwldi  ft  Royce,  of  Sallna,  and  B. 
A.  McFarland,  of  Uncoln,  for  appellant 
Z.  C.  Milllkin,  of  Sallna,  for  appellees. 

MASON,  X  Thomas  7.  Nordboe  died  in 
November,  1915,  at  the  age  of  86,  leaving  a 
will,  executed  a  few  days  before  his  death, 
devising  real  estate  to  a  sister-in-law  and 
her  two  daughters.  Otto  Nordboe  (that  be- 
ing the  name  by  which  he  was  generally 
known,  althongh  his  real  name  was  Otto 
Cnshman)  brought  action  against  these  dev- 
isees, claiming  a  right  to  the  land  by  virtue 
of  a  promise  that  he  should  have  It,  made  to 
himself  and  his  mother  by  Thomas  J.  Nord- 
boe, in  consideration  of  agreements  that  had 
been  performed  oa  their  part  The  plaintiff 
recovered,  and  the  defendants  appeal. 

The  court  made  special  findings,  the  more 
material  of  which  may  be  thus  summarized: 
In  1881  the  plaintiff,  then  7  years  of  age, 
and  bis  younger  brother,  Julius,  were  taken 
into  the  home  of  Thomas  J.  Nordboe  and  his 
wife,  to  be  reared  by  tliem.  At  this  time 
Nordboe's  eyesight  had  begun  to  fall,  and 
3  years  later  he  l)ecame  totally  blind.  Mrs. 
Nordboe  died  in  January,  1801,  and  Julius  6 
months  later.  The  plaintiff  continued  to  live 
with  Nordboe,  doing  such  work  as  was  ctis- 
tomary  for  boys  of  his  age,  assisting  Nord- 
boe in  going  about  the  premises,  and  acting 
as  his  companion  when  he  left  home.  In  the 
Utter  part  of  1891  the  plaintiff's  mother  ask- 
ed Nordboe  to  permit  him  to  return  to  her 
home  to  be  of  assistance  to  her.  He  was  un- 
willing to  do  80,  saying  that  he  was  old  and 
blind,  and  In  need  of  his  services,  and  that 
tt  the  boy  was  permitted  to  remain  with  him, 
and  serve  him  and  work  for  him,  until  of 
age,  he  would  at  his  death  leave  him  all  the 
property  he  might  then  own.  An  agreement 
was  then  made  between  Nordboe  and  the 
plaintiff  and  his  mother  that  the  plaintiff 
should  remain  with  Nordboe,  and  faithfully 
serve  talm,  and  perform  such  work  and  serv- 
ices as  a  Child  would  be  expected  to  perform 
for  a  parent  until  be  should  attain  his  ma- 
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Jority,  and  that  Nordboe,  In  consideration 
thereof,  should  leave  him  all  the  property  he 
owned  at  the  time  of  his  death.  Under  this 
agreement  the  plaintiff  was  permitted  to  re- 
main with  Nordboe,  and  did  so,  faithfully 
performing  his  part — serving  blm  until  ha 
reached  the  age  of  27. 

The  defendants  ask  a  reversal  on  two 
grounds:  That  these  findings  do  not  support 
the  allegations  of  the  petition;  and  that 
thegr  are  not  sustained  by  the  evidence. 

[1]  1.  The  amended  petition,  upon  which 
the  case  was  tried,  alleged  that  a  contract 
substantially  like  that  set  out  In  the  findings, 
but  including  an  agreement  on  the  part  of 
Nordboe  to  a.iopt  the  plaintiff,  was  made  In 
1884,  Just  before  the  plaintiff  entered  the 
Nordboe  home.  The  defendants  argue  that 
proof  of  a  contract  made  In  1881  created  a 
variance  of  such  Importance  as  to  require  a 
reversal,  because  a  contract  made  In  1881 
would  have  been  In  jtart  for  the  benefit  of 
Jullnsi  and  would  not  by  his  death  have  in- 
ured to  the  sole  benefit  of  the  plaintiff. 

In  addition  to  the  averment  already  re- 
ferred to,  the  petition  alleged  that  Nordboe^ 
after  the  plaintiff  had  entered  his  home, 
from  time  to  time  repeated  and  reiterated  Ids 
promise  and  agreement  This  language 
might  perhaps  by  a  liberal  construction  be  so 
Interpreted  as  to  allow  proof  of  a  new  con- 
tract to  be  made  under  It  We  do  not  rest 
the  case  on  that  theory,  however.  We  bold 
ttiat,  although  the  contract  found  to  have . 
been  made  was  of  a  somewhat  different  char- 
acter from  that  pleaded,  because  the  rela- 
tions of  the  parties  were  different  In  1891 
from  what  they  had  been  in  1884,  there  is  no 
such  showing  or  presumption  of  prejudice  as 
to  require  a  setting  aside  of  the  Judgment 
Oen.  Stat  1916,  i  7026.  It  does  not  appear 
that  the  defendants  would  have  been  better 
enabled  to  meet  the  evidence  produced  by  the 
plaintiff,  if  the  petition  had  more  deariy 
indicated  its  scope,  or  that  up(m  another 
trial  any  more  light  could  be  thrown  npon 
the  matter. 

[2]  2.  The  evidence  concerning  the  trans- 
action that  took  place  in  1884  tends  to  show 
that  it  was  then  agreed  that  the  boys  were 
to  live  with  Nordboe  as  his  children,  but  that 
he  then  made  no  promise  with  reference  to 
his  property.  There  was,  however,  evidence 
of  such  a  pKHnlse  made  in  1861.  The  plain- 
tiff gave  this  testimony  concerning  a  conver- 
sation between  his  mother  and  Nordboe  aftp 
er  the  deaOi  of  Julius: 

"My  motlier  wanted  to  have  him  release  mo 
and  come  back.  He  said,  'No;'  he  had  promised 
to  do— if  I  would  stay  with  him  until  I  was— 
take  care  of  him,  at  the  end  of  his  death  I 
was  to  have  the  property  that  was  left  That 
is  the  substance  of  the  conversation.  I  can't 
repeat  it  word  for  word.  Q.  Stay  with  him 
how  long?    A.  Until  I  was  a  young  man." 
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He  also  testified  that  he  remained  with 
Nordboe,  who  was  totally  and  permanently 
blind,  working  for  blm,  having  so  mach  to 
do  that  he  could  only  attend  school  a  part 
of  the  time;  that  he  was  there  about  19 
years,  leaving  In  1905,  after  talking  about  It 
with  Nordboe,  who  made  no  objection. 

Another  witness  gave  thU  testimony  con- 
cerning a  conversation  with  Nordboe  after 
the  death  of  Julias: 

"Well,  be'  laid— he  told  ine,  whenever  he  dies, 
all  that  wliich  belongs  to  him  Otto  was  going 
to  have  for  his  work  in  taking  care  of  him. 
Always  what  is  left  over  after  his  death,  that 
faUs  to  Otto." 

Another  witness,  testifying  to  a  talk  with 
Nordboe  In  October,  1916,  said: 

"I  asked  Uncle  Tom  if  be  had  given  Thanke 
his  property  after  he  was  through  with  it.  He 
spoke  op  quick:  'No;  no;'  he  said,  'after  I 
am  through  with  it,  it  goes  to  Ott.  That  is 
what  it  belongs,  and  that  is  the  contract,  or 
agreement'  He  didn't  say  contract.  That  is 
the  agreement' " 

There  was  other  testimony  of  the  same 
character.  Some  of  It  was  open  to  a  differ- 
ent Interpretation,  but,  taken  altogether,  we 
regard  the  evidence  as  sufficient  to  Justify 
the  conclusion  that  the  contract  described  in 
the  findings  of  the  court  had  been  made,  and 
that  the  plaintiff  had  performed  his  part  of  It 

[3]  3.  It  is  urged  that  the  contract  should 
not  be  enforced,  even  if  it  is  established  that 
It  was  entered  Into,  and  upon  one  side  per- 
formed, because  it  was  inequitable,  and  be- 
cause of  the  statute  of  frauds.  The  charac- 
ter of  the  services  required,  particularly  In 
view  of  the  decedent's  total  blindness,  were 
■ndi  as  In  our  Judgment  to  relieve  the  con- 
tract from  any  Imputation  of  Inequity,  and 
to  take  the  case  out  of  the  statute  of  frauds, 
if  It  would  otherwise  be  applicable,  which 
may  well  be  doubted  (Heery  v.  Reed,  80  Kan. 
S80,  102  Pac.  846;  Stahl  v.  Stevenson,  102 
Kan.  447,  171  Paa  1164),  on  the  ground  that 
the  amount  of  reasonable  compensation  in 
money  could  not  be  satisfactorily  determin- 
ed (Schoonover  v.  Schoonover,  86  Kan.  487, 
121  Pac.  486,  38  L.  R.  A.  (N.  S.)  752 ;  6  Pom- 
eroy'a  Equity  Jarlspmdence,  1 2248,  pp.  6024, 
6026). 

The  Jndgment  is  affirmed. 

All  the  Justices  «mcarrin& 


(IW  Ksn.  SS) 

WEBSTER  V.  CAMI>.     (No.  22653.) 

(Supreme  Court  of  Kansas.    July  10,  1920.) 

(BfUdbuM  iy  the  Court.) 
I.  CORtraets  4[=:>6I— For  support  of  aged  wo- 
man held  not  unreasonable  or  unconscionable. 
A  contract,  in  which  a  sick  and  helpless  old 
lady  agrees  to  pay  $11,000  to  a  young  woman 


for  service  rendered  In  the  past  and  to  bo  ren- 
dered in  the  future  during  the  life  of  the  old 
lady,  has  a  sufficient  consideration,  and  is  not 
unreasonable,  unconscionable,  or  void,  where 
it  has  been  understood  between  the  parties 
that  the  past  service  should  be  paid  for,  al- 
though the  old  lady  provided  a  homo  for  and 
raised  the  young  woman. 

2.  Exeontort  and  administrator*  «=9205(l)— 
Contraet  for  sorvloeo  provable  aa  olalm 
agalast  oatatOk  although  all  assets  exhausted 
thereby. 

A  contract  to  pay  a  certain  sum  tor  aervioo 
may  be  proved  and  allowed  as  a  claim  against 
the  estate  of  the  party  eontraeting  to  pay,  and 
may  be  collected  from  the  estate  in  the  same 
manner  as  any  other  claim  of  the  same  class, 
although  the  payment  of  the  claim  may  exhaust 
all  the  assets  of  the  estate. 

Appeal  from  District  Court,  Unn  Ooanty. 

Action  by  Heloi  L.  Webster  against  the 
estate  of  Mary  J.  Camp,  deceased.  From  a 
Judgment  for  plaintiff,  Mahlon  Ciamp,  sur- 
viving husband  of  decedent,  appeals.  Af- 
firmed. 

B.  C.  Garrison  and  John  O.  Morse,  both  of 
Mound  City,  for  appellant 
John  A.  Hall,  of  Pleasanton,  for  appellee. 

MABSHALL,  J.  Mahlon  Camp,  the  sur- 
viving husband  of  Mary  J.  Camp,  deceased, 
appeals  from  a  Judgment  in  favor  of  the 
plaintiff  against  the  estate  of  Mary  J.  Gamp 
for  $11,286.  The  action  was  tried  without  a 
Jury,  and  the  court  made  special  findings  of 
fact  as  follows: 

"(1)  That  Mary  J.  Camp  died  hi  Pleasanton, 
Kan.,  July  23,  1918,  and  at  the  time  ol^  her 
deatli  was  the  owner  of  property  situated  ia 
said  county  of  the  value  of  about  $18,000. 

"(2)  That  the  claimant  herein,  Helen  Ii. 
Webster,  was  taken  when  a  very  small  diild 
by  the  decedent,  Mary  J.  Camp,  and  made  her 
borne  with  the  said  Mary  J.  Camp  until  her 
death  on  Ju^  23,  1918;  that  the  said  Mary  J. 
Camp  provided  a  home  for  the  said  Helen  I<. 
Webster,  and  the  said  Helen  L.  Webster  ren- 
dered such  help  as  she  could  In  the  home,  and 
they  at  all  times  Uved  together  as  mother  and 
daughter,  and  treated  each  other  as  mother  and 
daughter;  that  said  Helen  L.  Webster  was  nev- 
er legally  adopted  by  said  Mary  J.  Camp,  and 
had  not  reached  her  majority  at  the  time  of 
the  death  of  said  Mary  J.  Camp;  that,  while 
said  Helen  L.  Webster  lived  with  said  Mary  J. 
Camp,  the  said  Mary  J.  Camp  was  sick  a 
considerable  portion  of  the  time,  and  Helen  Ii. 
Webster  stayed  with  and  took  care  of  her,  and 
consequently  was  deprived  of  the  schooling  she 
should  have  had  during  the  time  she  Uved  with 
said  Mary  J.  Camp. 

"(3)  That  hi  April,  1909,  Mary  J.  Camp  mar- 
ried Mahlon  Gamp,  and  be  was  her  lawful 
husband  at  the  date  of  her  death,  but  the  said 
Mahlon  Camp  and  Mary  J.  Camp  separated 
about  four  years  ago,  and  since  separatioc  said 
Mahlon  Camp  has  lived  outside  of  the  state 
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of  Kansaa,  and  that  from  their  marriage  in 
1909  until  about  four  years  ago  said  parties 
lived  together  in  Linn,  county,  Kan. 

"(4)  That  there  was  an  understanding  be- 
tween said  Mary  J.  Camp  and  Helefl  L.  Wobster 
that  Mary  J.  Camp  was  to  pay  said  Helen  L. 
Webster  for  her  Bervices,  and  that  Mary  J. 
Camp  told  a  number  of  her  friends  end  neigh- 
bors, prior  to  the  making  of  the  contract  here- 
inafter referred  to,  that  she  could  never  repay 
Helen  for  the  care  she  had  taken  of  her. 

"(5)  That  on  the  4th  day  of  July,  1918,  and 
during  the  last  sickness  of  Mary  J.  Camp,  the 
following  contract  was  entered  into  between 
Mary  J.  Camp  and  Helen  L.  Webster,  a  copy 
of  which  is  attached  hereto,  marked  Exhibit  A, 
and  made  a  part  of  these  findings  of  fact. 

"(6)  That  said  contract  was  entered  into  in 
good  faith  by  both  parties  to  the  same,  and  at 
the  time  Mary  J.  Camp  executed  said  contract, 
marked  Exhibit  A,  she  was  of  sound  mind  and 
knew  and  fully  appreciated  what  she  was  doing, 
and  that  there  was  no  undue  influence  used  by 
the  said  Helen  L.  Webster  or  any  one  else 
to  procure  the  execution  of  said  contract,  and 
that  the  servfces  mentioned  in  said  contract, 
that  had  been  performed  and  were  to  be  per- 
formed by  Helen  Ia  Webster,  were  in  fact  per- 
formed by  her." 

On  these  findings  of  fact  the  conrt  made 
tbe  following  conclnsions  of  law: 

"(1)  That  said  contract  entered  into  between 
Mary  J.  Camp  and  Helen  L.  Webster,  dated 
the  4th  day  of  July,  1918,  was  and  is  a  valid 
and  legal  contract 

"(2)  That  Helen  L.  Webster  is  entitled,  nn- 
der  said  contract,  to  an  allowance  of  her  claim 
against  the  estate  of  Mary  J.  Camp  in  the  sum 
of  $11,000,  with  interest  thereon  at  the  rate 
of  6  per  cent,  per  annum  from  the  23d  day 
of  July,  1918,  the  date  of  the  death  of  Mary  J. 
Camp,  and  that  said  claim  should  be  allowed 
by  the  probate  court  of  Linn  county,  Kan.,  for 
said  amount  as  a  fifth-class  claim." 

The  contract  referred  to  in  the  findings  of 
fact  reads: 

"This  agreement,  made  this  4th  day  of  July, 
1918,  by  and  betwe«i  Mary  J.  Camp,  party  of 
the  first  part,  and  Helen  Ik  Webster,  party  of 
the  second  pert,  witnessetb  that,  wliereas,  the 
second  party  has  for  many  years  cared  for  and 
nursed  the  said  first  party;  and  whereas,  first 
party  is  now  helpless  and  in  great  need  for 
some  one  to  care  for  and  nurse  her,  and  to 
provide  for  her  wants ;  and  whereas,  it  has  been 
agreed  between  the  parties  hereto  that  eleven 
thousand  dollars  (111,000.00)  fs  a  reasonable 
compensation  for  the  services  rendered  to  the 
first  party  by  the  second  party,  and  for  the  care 
and  support  and  maintenance  of  the  first  party: 

"^ow,  therefore,  it  is  hereby  agreed  that  the 
first  party  is  indebted  to  the  second  party  in 
die  sum  of  eleven  thousand  dollars  ($11,000.00) 
for  services  rendered,  and  that  the  second  party 
skall  continue  to  care  for  and  support  and 
maintain  the  first  party  daring  the  lifetime  of 
the  first  party;  that  this  agreement  shall  not 
in  any  way  alfect  the  operation  of  the  will 
heretofore  made  and  executed  by  the  first  party 
u  to  any  property  of  which  the  first  party 
may  die  the  owner,  after  the  payment  of  all 


lawful  debts  against  the  estate  of  the  said  first 
party,  including  the  payment  of  this  debt,  which 
includes  the  care  and  maintenance  of  the  first 
party  during  her  last  sickness." 

The  Judgment  rendered  In  favor  of  Helen 
L.  Webster  was  on  that  contract 

[1]  1.  The  first  question  argued  by  Mahlon 
Camp  la  that  the  contract  was  without  consid- 
eration, and  was  unreasonable,  unconscion- 
able, and  void.  The  validity  of  contracts  for 
services  between  persons  holding  a  family  re- 
lation to  each  other  has  been  recognized  in  a 
number  of  instances  by  this  court.  Ayres 
V.  Hull,  5  Kan.  419 ;  Qreenwell  v.  Qreenwell, 
28  Kan.  678 ;  Ensey,  Ex'r,  v.  Hines,  30  Kan. 
704,  2  Pbc.  861 ;  Wyley  v.  Bull,  41  Kan.  206, 
20  Pac.  855;  Story  v.  McCormick,  70  Kan. 
323,  333,  78  Pac.  819;  Lowe  v.  Weaver,  89 
Kan.  443,  131  Pac.  142;  Engelbrecht  v.  Her- 
rlngton,  101  Kan.  720,  723,  172  Pac.  716. 
Such  contracts  have  been  enforced  against 
the  estates  of  persons  who  had  agreed  to 
make  payments,  by  allowing  as  claims  against 
the  estate  compensation  for  the  services  req- 
dered.  Griffith  v.  Robertson,  73  Kan.  666, 
85  Pac.  748';  Heery  v.  Reed,  80  KAn.  S80, 
102  Pac.  846;  Dubbs  t.  Haworth,  102  Kan. 
603,  171  Pac.  624.  SecoYery  on  sndi  eon- 
tracts  has  been  had  directly  against  the  par- 
ty for  whom  the  service  was  rendered. 
Shane  v.  Smith,  37  Kan.  66,  14  Pac.  477; 
Longhofer  v.  Herbel,  83  Kan.  278,  111  Pac. 
483.  Specific  performance  of  such  agree- 
ments has  been  compelled.  Anderson  T.  An- 
derson, 75  Kan.  117,  88  Pac.  743,  9  L.  R.  A. 
(N.  S.)  229 ;  Smith  v.  Cameron,  92  Kan.  652, 
141  Pac.  596,  62  L.  R.  A.  (N.  S.)  1067;  Harris 
V.  Morrison,  100  Kan.  167,  162,  168  Pac.  1062. 
The  trial  court  found  as  a  conclusion  of  law 
that  the  contract  was  a  valid  and  legal  con- 
tract, and  this  conrt  cannot  agree  with  Mah- 
lon Camp  that  the  contract  was  without  con- 
sideration, or  was  unreasonable,  unconscion- 
able, or  void.  The  amount  to  be  paid  for  the 
service  that  was  actually  afterward  rendered 
may  seem  large ;  but  it  must  be  remembered 
that  the  period  of  future  service  might  have 
been  long,  and  that  compensation  for  I<mg 
years  of  servioe  prior  to  the  time  of  making 
the  contract  was  Included  within  the  111,000. 

[2]  2.  The  other  and  principal  question 
argued  is  that  the  contract  1b  void,  because 
it  operated  to  deprive  Mahlon  Camp  of  the 
one-half  Interest  In  Us  wife's  property  which 
the  law  says  she  cannot  by  deed  or  will,  with- 
out his  consent,  prevent  her  husband,  Mahloa 
Camp,  from  inheriting  at  her  death.  The  law 
does  not  deprive  the  owner  of  property  ftom 
making  contracts  and  incurring  obllgatloaa, 
the  performance  of  which,  after  the  death  of 
the  maker,  may  be  enforced  as  against  his 
estate.  The  only  exception  to  this  rule  Is 
that  found  in  the  homestead  and  exemption 
statutes  of  this  state.  The  contract  was  a 
valid  and  binding  one,  and  the  debt  created 
thereby  was  a  lawful  claim  against  the  es- 
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"tate  of  Mary  J.  Gamp,  payment  of  which  can 
be  enforced  In  the  same  manner  as  the  pay- 
ment of  any  other  claim  against  the  estate, 
althongh  the  payment  of  the  claim  may  ex- 
haust all  the  assets  of  the  estate. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(107  Kan.  305) 

PEARSON  et  al.  v.  ORCUTT  et  al. 
(No.  22618.) 

(Siq>reme  Court  of  Kansas.     July  10,  1920.) 

(Sytlaliu  hy  the  Oouri.) 

1.  Appeal  and  error  «=9l008(l)— Speoiflo  flnd- 
Ino  that  deed  was  gift  held  binding. 

A  contention  that  a  deed  was  based  upon 
a  yaloable  consideration  is  held  to  be  untenable, 
because  of  a  specific  finding  against  it. 

2.  Former  rulings  oonstrued. 

A  decision  contrary  to  that  reached  is  held 
not  to  be  required  by  former  rulings. 

3.  Courts  «s> 1 00 (I)— Effect  of  erroneoss  de- 
eislon,  later  overruled,  but  In  force  upon  ex' 
eoutlon  of  will,  stated. 

The  fact  that  a  will  was  drawn  and  the 
testator  died  after  a  decision  had  been  made 
by  this  court  announcing  a  rule  of  interpreta- 
tion applicable  thereto,  and  before  the  rendi- 
tion of  another  decision  assumed  to  be  in  con- 
flict therewith,  is  not  a  sufficient  reason  for  fol- 
lowing the  rule  first  announced  rather  than  the 
later  one.  If  the  second  decision  is  regarded 
as  overruling  the  first,  the  accepted  theory 
is  that  the  first  was  wrong,  not  that  a  change 
had  taken  place  in  the  law.  The  earlier  rendi- 
tion of  an  erroneous  decision  could  not  affect 
the  matter,  unless  in  a  situation  where  it 
might  have  a  bearing  upon  the  testator's  actual 
intention. 

Appeal  from  District  Oourt,  Shawnee 
County. 

On  motion  for  rehearing.     Denied. 
For  former  opinion,  see  106  Kan.  610,  189 
Paa  160. 

MASON,  J.  In  this  case  (106  Kan.  610, 
189  Pac.  160)  this  court  decided  that  the  will 
involved  gave  to  the  widow  of  the  testator  a 
life  interest  in  his  realty,  a  farm,  coupled 
with  a  power  of  disposition  which  was  not 
unlimited,  and  did  not  enable  her  to  make 
an  outright  gift  of  the  entire  property  to  tbe 
prejudice  of  the  remaindermen. 

[1]  1.  In  a  motion  for  a  rehearing  It  is 
argued  that  tbe  deed  to  the  farm  was  not  a 
gUt,  although  no  money  was  actually  paid  at 
tlie  time  of  its  execution,  but  was  made  in 
consideration  of  a  promise  that  the  grantee, 
ber  grandson,  would  support  her  during  the 
remainder  of  her  life.  The  trial  court  found 
that  there  was  no  consideration  paid  by  the 


grantee  to  the  grrantor  and  that  the  transac- 
tion was  treated  and  considered  as  a  gift 
Whatever  doubt  on  the  matter  might  have 
been  left  by  the.  evidence  was  resolved  by 
this  finding,  which  determines  the  voluntary 
character  of  the  conveyance. 

[2]  2.  It  is  also  urged  that  the  conclusion 
readied  is  in  conflict  with  a  number  of  oar 
own  decisions,  as  well  as  those  of  other  Ju- 
risdictions. While  for  reasons  stated  in  the 
original  opinion  we  deem  It  inexpedient  to 
enter  into  kny  very  extended  review  of  the 
authorities,  some  of  those  most  strongly 
pressed  will  be  briefly  referred  to. 

In  Greenwalt  v.  Keller,  75  Kan.  578,  90 
Pac  233,  the  portion  of  the  will  preceding 
that  indicating  the  final  disposition  of  the 
property  read  as  follows: 

"I  wish  my  wife,  Eliaa  Bunt,  to  have  all 
my  property  of  every  kind  that  I  may  own  at 
my  death,  to  have  for  her  own  use  and  bene- 
fit wliile  she  may  live.  And  at  her  death  all 
property  that  may  be  left  by  her,  first  I  want 
Mary  Greenwalt  or  ber  heirs  to  have  what  I 
owe  her." 

The  widow,  not  being  able  otherwise  to 
pay  the  debt  to  Mary  Greenwalt,  which 
amounted  to  $300,'  in  satisfaction  thereof 
made  a  conveyance  of  real  estate  which  had 
been  owned  by  ber  husband  at  tbe  time  of 
his  death.  It  was  held  that,  although  no 
power  of  disposition  was  expressly  given,  it 
was  to  be  inferred  from  the  fact  that  the 
other  persons  named  were  to  receive  only  the 
property  that  might  be  "^eft  by  her,"  and  that 
the  deed  was  valid.  The  question  there  pre- 
sented and  determined  was  whether  or  not 
a  power  of  disposition  was  given  by  the  will 
— not  as  to  the  scope  of  the  power,  if  it  ex- 
isted. 

Otis  v.  Otis,  104  Kan.  88,  177  Pac.  520,  was 
a  quite  similar  case;  one  party  contending 
that  the  widow  took  a  fee,  the  other  that  she 
took  a  life  estate  with  power  of  disposition, 
and  the  decision  being  in  favor  of  the  latter 
contention. 

In  Postlethwaite  t.  Edson,  98  Kan.  444, 155 
Pac.  802,  a  will  executed  by  a  husband  and 
wife  read  as  follows: 

"They  and  each  of  them  do  hereby  devise  and 
bequeath  to  the  other  surviving,  aU  the  estate 
*  *  *  of  which  the  one  dying  first  shall  be 
seised,  or  have  an  estate,  claim  or  interest 
therein,  and  to  be  owned  and  disposed  of  by 
the  survivor  as  he  or  she  may  desire,  and  that 
upon  the  death  of  the  survivor,  all  the  estate 
of  the  survivor  not  disposed  of  by  such  sor- 
vivor,  is  hereby  devised  and  bequeathed  to  their 
children    •    •    •    in  equal  parts." 

After  the  death  of  the  wife,  preceded  by 
that  of  the  husband,  an  attempt  was  made  to 
subject  real  property  which  they  had  occu- 
pied as  a  homestead,  the  title  being  in  the 
i  husband,   and   whidi    had   passed    into    tbe 
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hands  of  fhelr  children,  to  tbe  payment  of  a 
jQdgnient  against  him.  The  children  claimed 
that  under  the  will  the  fee  had  passed  to 
their  mother,  and  the  property  had  thereby 
been  freed  from  the  lien.  The  creditor 
dalmed  that  their  mother  oo  tbe  death  of 
her  bnsband  took  merely  a  life  estate,  al- 
tbougb  accompanied  by  a  full  power  of  dis- 
position; the  remainder  vesting  In  tbe  chil- 
dren, who  acquired  the  property  subject  to 
the  lien  of  the  Judgment  The  question  In 
dispute  was  whether  or  not  the  widow  took 
a  fee;  the  alternatlTe  theory  being  that  she' 
took  a  life  estate  with  a  power  of  dlspod- 
tlon.  There  was  no  controversy  over  the  ex- 
tent of  that  power.  It  was  spoken  of  In  th^ 
(pinion  as  being  "full" ;  the  context  Indicat- 
ing the  meaning  to  be  that,  however  absolute 
It  might  have  been,  it  did  not  convert  the 
widow's  title  Into  a  fee.  There  was  no  occa- 
sion to  consider  whether  the  wife  ml^t  have 
attempted  some  disposition  of  tbe  property 
which  was  beyond  the  power  conferred,  for 
no  such  Issue  was  raised. 

In  Brown  v.  Brown,  101  Kan.  33S,  166  Pac 
498,  a  husband  and  wife  made  a  Joint  will, 
by  which  the  survivor  was  to  take  a  life  In- 
terest in  the  property  of  the  other,  with  the 
rlg^t  to  dispose  of  any  part  of  It,  the  estate 
to  be  distributed  after  an  interval  to  their 
bodily  heirs.  The  widow  of  a  deceased  son 
of  the  testators  claimed  an  Interest  therein 
on  the  theory  that  her  husband  had  acquired 
a  title  which  descended  to  her.  Her  claim 
was  denied,  and  the  opinion,  in  describing 
the  effect  of  the  will,  mentioned  that  on  the 
death  of  one  of  the  testators  the  property 
was  to  vest  in  the  other,  with  full  power  of 
disposition.  As  in  the  case  Just  discussed, 
no  question  was  raised  as  to  whether  the 
power  was  literally  absolute  and  unlimited. 

It  la  urged  that  the  decision  in  the  present 
case  Is  not  consistent  with  that  In  Markham 
V.  Waterman,  105  Kan.  93,  181  Pac.  621,  but 
we  discover  no  inconsistency  In  principle. 
There  the  testator  did  not  expressly  confer 
upon  his  widow  a  right  to  sell  or  dispose  of 
the  property  he  left,  but  for  reasons  stated 
in  the  opinion  we  concluded  that  such  an  in- 
tention on  his  part  was  to  be  gathered  from 
a  consideration  of  the  entire  will.  Here  the 
testator  did  not  expressly  limit  the  power  of 
disposition  he  conferred  uiwn  his  widow,  but 
for  reasons  stated  In  the  original  (pinion 
w«  conclude  that  snch  an  intention  was 
dearly  Inferable  from  his  language,  viewed 
in  the  light  of  the  surroondtng  drcnmetances. 

We  treAy  concede  that  many  cases  are  to 
be  fonnd  having  at  least  an  apparent  tend- 
ency against  the  conclusion  we  have  reached. 
Sonae  of  them  are  Influenced  by  rules  of  con^ 
stmction  which  we  do  not  accept,  and  some 
are  distinguishable  upon  the  facts.  We  find 
no  case  favorable  to  the  view  we  have  taken 
that  Is  so  abBolutdy  in  i)oint  that,  if  conced- 
ed to  be  sound,  it  would  be  necessarily  ccm- 


trolling.  JTohnson  et  al.  v.  Johnson,  61  Ohio 
St.  446,  38  N.  E.  61,  would  probably  meet 
that  description,  were  it  not  for  the  fact  that 
In  providing  for  the  distribution  of  tbe  prop- 
erty undisposed  of  by  the  widow  the  will  de- 
scribed it  as  that  remaining  "unconsamed" 
at  her  death.  The  court  held  that,  although 
she  was  expressly  empowered  to  dispose  of 
the  property  as  she  might  think  proper,  she 
was  not  anthorlzed  to  give  It  away.  The  use 
of  the  word  "unconsumed"  was,  of  course, 
an  aid  in  reaching  that  conclusion,  but  only 
by  virtue  of  an  Inference  to  be  drawn  from 
It  It  was  Important  only  as  It  was  of  as- 
sistance in  determining  the  real  meaning  of 
the  testator,  which  his  language  did  not  In- 
dicate with  strict  accuracy.  In  Teriy  v. 
Wiggins,  47  N.  Y.  612,  a  grant  of  power  to  a 
widow  to  dispose  of  property  if  she  should 
deem  It  expedient  was  held  to  be  limited,  be- 
cause it  was  devised  to  her  "for  her  own  pct- 
Bonal  and  Independent  use  and  maintenance." 
The  decision  was  obviously  correct,  but  it 
rested  only  on  an  inference. 

In  the  present  case  the  devise  to  the  wid- 
ow was  accompanied  by  a  direction  that  she 
shoold  immediately  enter  upon  the  posses- 
sion of  the  property  (a  provision  which  car^ 
ries  some  Implications  of  a  purpose  to  pro- 
vide for  her  support),  with  power  to  sell  and 
dispose  of  it  In  any  way  she  might  desire, 
without  the  Intervention  of  any  court  during 
her  natural  life.  Any  property  that  remain- 
ed at  her  death,  after  the  payment  of  %S0 
to  her  grandson,  was  to  be  distributed  among 
her  five  children.  We  regard  it  as  entirely 
clear  that  the  devise  was  Intended  as  a  pro- 
vision for  the  'maintenance  and  comfort  of 
the  widow — as  much  so  as  though  it  had  beea 
expressed  to  be  for  her  use  and  benefit — 
and  that  some  limitation  on  her  power  of 
disposal  was  intended.  In  that  situation  the 
Inference  has  been  drawn  that  the  body  of 
the  estate  could  be  diminished  so  far  as 
might  be  necessary  to  the  support  of  the  wid- 
ow. West  V.  West  106  Kan.  157,  159,  186 
Pac  1004.  We  do  not  hold  that  in  the  pres- 
ent case  the  widow  could  dispose  of  the 
property  only  where  it  should  be  necessary 
or  convenient  for  her  support,  unless  that 
term  should  be  so  extended  as  to  cover  any 
expenditure  she  might  see  fit  to  make  for 
her  own  benefit  or  pleasure.  The  testator 
plainly  did  not  Intend,  however,  that  she 
should  have  any  power  to  determine  who 
should  have  the  farm  after  her  death,  if  It 
had  not  been  previously  disposed  of.  If  she 
bad  undertaken  to  give  the  farm  to  her 
grandson  by  will,  instead  of  by  deed,  the  at- 
tempt would,  of  course,  have  been  futile. 
She  made  the  deed  at  the  age  of  84,  after  be- 
ing in  ill  health  for  some  months.  She  gave 
as  a  reason  for  determining  to  make  it  that 
her  grandson  was  the  only  one  who  stayed 
with  her  and  did  for  her,  and  she  thought  he 
was  the  only  one  to  leave  it  to.    To  give  ef- 
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feet  to  tile  deed  would  be  to  allow  the  mani- 
fest purpose  of  the  testator  to  be  frastrated 
— to  permit  the  grandson,  to  whom  he  had 
allotted  but  $50,  to  possess  the  entire  estate, 
which  he  designed  to  hare  distributed  among 
the  children  when  his  wife  should  be  through 
with  It  We  think  It  dear  that  this  method 
of  disposing  of  the  property  was  not  one  of 
those  her  husband  Intended  to  place  within 
her  power,  and  we  derive  this  belief  from 
the  reading  of  the  whole  will  in  the  Ugbt  of 
the  situation  of  the  partiea. 

[3]  3.  In  the  brief  of  the  appellee  it  was 
contended  that  whatever  interpretation  might 
properly  be  placed  upon  the  wUl,  U  made  at 
this  time,  it  should  be  construed  as  authorle- 
ing  the  widow  to  give  away  the  property,  be- 
cause it  was  executed  in  1911  and  the  testa- 
tot  died  In  1912,  when  a  different  rule  of 
construction  prevailed  from  that  now  adopt- 
ed— the  rule  dedared  in  cases  ot  which  Mc- 
Nntt  ▼.  McCon^b,  61  Kan.  20,  68  Pac.  965,  is 
typical.  Inasmuch  as  the  present  case  was 
held  to  be  distinguishable  from  that,  a  dis- 
cussion of  this  contention  was  regarded  as 
uimecessary,  and  no  mentlon^of  It  was  made 
in  the  original  opinion.  In  the  motion  for  a 
rehearing  the  point  la  again  pressed,  but  Is 
dearly  untenable.  The  argument  In  Its  sup- 
port is  based  dilofly  upon  a  recent  decision 
of  the  United  States  Circuit  Court  of  Ap- 
peals for  this  drcult.  Wells,  v.  Browa,  2BS 
Fed.  852,  167  G.  C.  A.  180.  There  one  para- 
graph of  a  Kansas  will  gave  all  the  testa- 
tor's property  to  his  mother.  The  succeed- 
ing' paragraph  expressed  a  wish  and  reqti^t 
that  she  should  devise  and  bequeath  to  cer- 
tain itersons  whatever  of  it  remained  at  her 
death.  Apparently  it  was  assumed  that,  if 
the  rule  of  interpretatlrai  now  followed  by 
this  court  (that  the  real  intention  of  the  tes- 
tator as  gathered  from  all  parts  of  the  in- 
strument should  be  given  effect)  were  ap- 
plied, the  request  as  to  the  final  disposition 
of  the  property  must  be  treated  as  mandato- 
ry. The  court  held,  however,  that  the  rule 
In  McNutt  V.  McGomb  should  control,  because 
the  rights  of  the  devisee  accrued  before  any 
Qualification  of  the  language  of  the  opinion 
therein  had  been  indicated  by  this  court;,  and 
that  therefore  the  testator's  mother  took  an 
absolute  estate  in  fee;  the  grant  of  title  not 
being  affected  by  any  limitation  attempted  to 
be  placed  upon  it  in  the  succeeding  para- 
graph.     . 

It  is  a  familiar  fact  that,  where  two  ded- 
sions  of  a  state  court  of  last  resort  respect- 
ing local  law  are  in  conflict,  the  federal 
courts  do  not  regard  themselves  as  bound  to 
follow  the  later  expression  to  the  prejudice 


of  any  one  whose  rights  (espedally  If  con- 
tractual and  presumptively  affected  by  reli- 
ance on  the  earlier  Interpretation)  accrued 
in  the  Interval  bet^reen  them,  but  will  exer- 
cise their  own  Judgment,  and  ordinarily  give 
effect  to  the  original  view  of  the  state  court. 
Note,  40  L.  E.  A.  (N.  S.)  396.  Indeed,  where 
there  is  no  conflict  in  the  state  decisions, 
they  will  not  necessarily  be  followed  by  the 
federal  courts  with  respect  to  rights  that 
accrued  prior  to  thdr  rendition.  Same  note, 
page  897 ;  Kuhn  v.  Fairmount  Goal  Ob.,  215 
U.  8.  349,  30  Sup.  Ct  140,  64  L.  Bd.  22a 
The  reasons  given  for  this  well-established 
practice  have  not  been  entirely  xmiform. 
The  Wells-Brown  Case  is  perhaps  exception- 
al in  treating  the  overruling  of  a  decision  as 
an  actual  change  in  substantive  law,  as 
though  made  by  the  Legislature.  Moreover, 
it  is  apiiarently  not  in  tiarmony  with  a  for- 
mer mUng  of  the  same  court,  where  the  lat- 
er of  two  conflicting  interpretations  by  a 
state  Supreme  Court  of  local  statutes  relat- 
ing to  vrills  was  followed,  to  the  disadvan- 
tage of  a  UtigBnt  whose  rights  had  accrued 
in  tbe  meantime.  Yocum  v.  Parker,  134  Fed. 
SOS,  67  O.  C.  A.  227.  The  problems  presented 
by  this  aspect  of  the  matter,  however,  are 
purely  those  of  federal  practice,  in  which 
this  court  has  but  an  academic  interest ;  no 
question  of  constitutional  taw  bdng  involved. 
Although  a  different  theory  at  (we  time 
had  a  considerable  vogue,  we  tblat  there  is 
now  little  dissent  from  the  view,  which  at  all 
events  is  that  of  this  court,  thus  expressed 
In  an  opinion  written  by  Mr.  Justice  Benstm, 
wherein  the  subject  is  fully  treated: 

"Courts  do  not  and  cannot  change  the  law, 
by  overmlinK  or  modifying  former  opinions. 
They  only  d«dare  it,  by  correcting  an  imper- 
fect or  erroneous  view.  The  law  itself  remaias 
the  same,  although  interpretations  may  have 
differed  {citing  cases].  An  erroneous  ruling 
may  in  some  circumstances  become  the  law  of 
the  particular  case,  but  this  will  not  pr<>Tent 
the  court  in  another  action  from  holding  to  the 
contrary.  A  person  who  la  not  a  party  or 
privy  in  the  action  cannot  acquire  a  vested 
right  in  an  erroneous  deeiaion  made  therein." 
Grigler  v.  Sheplnr,  79  Kan.  834.  842,  101  Pac. 
619.  622,  28  L.  B.  A.  (N.  S.)  600. 

If  It  should  appear  that  the  wording  of  a 
will  might  have  been  Influenced  by  a  decision 
of  the  Supreme  Court,  which  was  overruled 
after  the  death  of  the  testator., the  matter 
would  doubtless  be  one  to  be  considered  In 
arriving  at  the  actual  purpose  in  his  mind; 
but  no  such  situation  la  here  presented. 

The  motion  for  a  rehearing  Is  overmled. 

All  the  Justices  coacurrlng. 
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WARNER    (STATE.   Utervanor)   v.  SNOOK 
et  at.    (No.  22570.) 

(Sopreme   Oonrt  of  Kansas.    July  10,   1920.) 

(SvUabui  hi  <h«  Oomi.) 

1.  Pabllo  lands  «=>52— Evidenoe  hold  not  to 
sustain  existeace  of  ansnrveyed  Island,  so  as 
to  anthorize  its  aoquisttlOR  as  stato  aoliool 
laad. 

In  an  action  maintained  by  plaintiff  as  a 
■dtkool  land  claimant  and  the  state  as  intervener, 
and  defended  by  riparian  title  holders,  the  rec- 
ord shows  that  plaintiff  and  intervener  failed 
to  establish  by  preponderating  proof  the  first 
essential  to  their  snccess,  the  existence  of  an 
island  of  a  permanent  character,  nnsurreyed  by 
the  federal  government,  Ijring  between  the  me- 
ander lines  of  the  Arkansas  river,  to  which  the 
sovereign  proprietorship  of  the  state  could 
attach,  so  that  it  might  be  acquired  by  plaintiff 
as  state  school  land. 

2.  Assign  moats  of  orror. 

The  record  discloses  no  error  of  sufficient 
importance  to  justify  a  distnrbance  of  the  judg- 
ment. 


Appeal  tram  District  Oonrt,  Ford  Oonnty. 

Suit  by  Glenn  A.  WaTner  against  E.  O. 
Snook  and  others,  wherein  the  State  Inter- 
venes. Judgment  for  defendants,  and  plain- 
tur  and  the  State  appeal.    Affirmed. 

Blcbard  J.  Hopkins,  Atty.  Gen.,  Edgar  Foa- 
ter,  and  Borate  J.  Foster,  both  ot  Garden 
City,  for  appellants. 

Madiaon  &  Van  Biper,  of  Dodge  City,  and 
W.  W.  Harvey,  of  Asliland.  for  appellees. 

DAWSON,  J.  The  plaintiff,  Glenn  Wat^ 
ner,  and  the  state  of  Kansas,  intervener, 
claimed  that  a  certain  tract  of  land  in  Ford 
county  was  an  Island  in  the  Arkansas  river, 
and  as  such  that  It  was  state  school  land. 
Warner  entered  upon  the  disputed  property 
with  intent  to  perfect  bis  right  thereto  as 
a  school  land  settler.  The  defendants  claim- 
ed the  tract,  or  most  of  it,  as  riparian  own- 
ers, and  that  th^  held  fee  titles  thereto. 
The  land  In  dispute  lies  mainly  between  the 
original  government  meander  lines  of  the 
Arfcansas  river  in  that  locality. 

The  jury  made  special  findings,  all  of  which 
were  approved  by  the  trial  court.  The  most 
significant  of  these  read: 

Questions  propounded  by  plaintiff: 

"(1)  Q.  Did  any  portion  of  the  land  claimed 
by  the  plaintiff  originate  as  an  island?    A.  No. 

"(2)  Q.  Did  aU  that  portion  of  the  land 
daimed  by  plaintiff  lying  south  .of  the  north 
channel  of  the  ArluuiBas  river,  as  the  said  river 
is  designated  on  the  plat  filed  by  the  plaintiff, 
and  north  of  what  has  been  termed  the  old 
channel  of  the  river  as  Indicated  on  the  plat, 
originate  as  an  island?    A.  No." 

Tlie  Jury  found  spedilcaUy  that  the  north 
bank  of  the  river  in  Uiat  locality  had  re- 


WABNXR  ▼.  SNOOK 
(Ml  P.) 

malned  unetianged  since  the  time  of  the  gov- 
emm«it  survey  In  1868,  and  that  the  origi- 
nal meander  line  on  the  north  bank  coin* 
dded  with  a  later  (Fonda)  survey. 

Other  questions,  propounded  by  defend- 
ants, were  answered: 

"(6)  Q.  Was  the  so-called  soath  or  abandon- 
ed channel  in  existence  at  the  time  the  United 
States  government  made  its  survey  of  the  lands 
adjoining  the  river?    A.  No. 

•  ••••• 

"(7)  Q.  Was  the  so-called  sonth  or  abandon- 
ed channel  cut  through  or  made  at  some  fiood 
stage  of  the  river,  by  the  water  breaking  over 
the  south  bank  and  running  over  and  across  the 
lands  adjoining  the  river,  after  making  of  the 
United  States  government  survey?    A.  Yes. 

"(S)  Q.  If  yon  answer  the  last  preceding 
question  in  the  negative,  then  state  if  the  Unit- 
ed States  government  surveyed  and  disposed  of 
the  lands  north  of,  the  so-called  south  or  aban- 
doned channel.  A.  Government  sold  certain 
lots  north  of  so-called  abandoned  channel. 

"(9)  Q.  Are  lota  5  and  6  of  section  36,  lots 
5,  6,  7,  and  8  of  section  85,  and  lots  7  and  8 
of  section  84,  township  27,  range  22,  or  any  por- 
tion or  portions  thereof,  as  originally  surveyed 
by  the  United  States  govemzztent,  located  north 
of  the  so-called  south  or  abandoned  channel? 
A.  Yes.- 


Judgment  was  entered  for  defendants,  and 
the  plaintiff  and  intervener  appeal. 

The  issue  In  this  case  was  whether  the 
land  settled  upon  by  plaintiff  was  or  bad 
been  an  Island  lying  between  the  meander 
lines  of  the  Arkansas  river  in  Ford  county 
for  such  duration  of  time  as  to  grive  it  per- 
manency. It  does  not  show  on  the  govern- 
ment plat,  nor  in  the  United  States  survey- 
or's field  notes  made  in  1868;  so  it  must  be 
assumed  that,  if  an  island  did  exist  there- 
about in  1861  or  1868,  it  was  ignored  as  a 
part  of  the  federal  domain,  and  passed  to 
Kansas  as  an  incident  to  the  state's  sover- 
eign proprietorship  of  the  bed  of  the  strea^n. 
Dana  t.  Hurst,  86  Kan.  947,  122  Pac.  1041; 
State  ex  rel.  t.  Akers,  92  Kan.  169,  140  Pac. 
637,  Ann.  <3aB.  1916B,  543;  Wilson  v.  Zuta- 
Tern,  98  Kan.  315,  158  Pac.  231 ;  Corbett  t. 
Cohen,  100  Kan.  348,  164  Pac.  264;  Bren- 
neman  v.  Fleming,  101  Kan.  398,  166  Paa 
482 ;.  Stogsdill  v.  Minor,  103  Kan.  790,  176 
Pac.  643;  Wear  v.  Kansas,  245  U.  8.  154, 
38  Sup.  Ct  65,  62  L.  Ed.  214,  Ann.  Oas.  1918B 
586. 

It  U  not  contended  by  the  defendants  that 
they  own  all  the  land  which  Is  claimed  by 
the  plaintiff  and  the  state  as  school  land. 
What  they  do  contend  Is  that  a  very  con- 
siderable part  of  the  disputed  tract  is  theirs 
by  virtue  of  government  patents  and  mesne 
conveyances  deraigned  therefrwn.  There  is 
considerable  evidence  in  the  record  tending  to 
show  that  the  government  surveyors  in  1868 
had  done  loose,  and  inaccurate  work  in  that 
locality.    TbexB  was  testimony  that  no  gov^ 
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eminent  mon-uments,  stones,  or  charred 
stakes,  could  be  fotind  south  of  the  river  for 
about  12  miles,  and  scarcely  any  north  of 
the  river  for  6  miles.  It  Is  also  suggested 
that  the  meander  line  of  1868  on  the  south 
side  of  the  river  was  a  mere  paper  survey, 
and  did  not  correspond  with  any  possible 
measurements  wliich  could  have  been-  made. 
The  meander  line  north  of  the  river  was  de- 
terminable from  permanent  monuments,  cer- 
'  tain  rocks  on  the  river  bank,  and  the  "Santa 
F6  Trail,"  which  ran  near  by.  The  want  or 
disappearance  of  the  government  monuments 
had  necessitated  several  later  surveys;  the 
so-called  "Fonda  survey"  north  of  the  river, 
and  the  "Mather  survey"  on  the  south  side. 
From  a  calculation  based  upon  measurements 
between  the  river  and  recognized  monuments 
located  many  miles  south  of  the  river,  a  con- 
siderable surplus  of  land  Was  disclosed.  In 
apportioning  this  surplus  (doubtless  in  the 
test  of  faith  and  in  the  exercise  of  bis  best 
Judgmoit),  Mather,  one  of  these  later  sur- 
veyors, whose  work  has  l)een  generally  ac- 
cepted and  acquiesced  in,  alloted  part  of  this 
surplus  to  lands  north  of  the  Southern 
meander  line  of  the  river;  and  but  for  the 
fact  that  the  government  monuments  north 
of  the  river  were  so  obvious,  and  the  north- 
ern meander  line  of  the  river  so  readily  as- 
certainable, jthe  Mather  apportionment  of 
surplus  land  would  have  inured  to  lands 
north  of  the  river.  But,  as  that  line  could 
not  be  shifted,  this  apportionment  of  Ma- 
ther's could  be  placed  nowhere  except  In 
the  river  bed.  Because  of  this  surplus  of 
land,  a  surveyor  who  testified  for  plalntUT 
and  intervener  said: 

"Q.  How  do  yon  account  for  this  land  that 
you  have  described  between  the  north  boundary 
of  the  lots  and  the  south  channel  of  (he  river  as 
it  now  exists?  A.  Well,  I  should  judge  that,  at 
the  time  of  the  survey,  the  inacouracy  of  the 
government  making  these  surveys,  and  being 
such  a  surplus  east  of  that  in  coming  np  the 
line,  that  it  has  been  a  large  island  there,  and 
the  government  did  not  take  it  into  considera- 
tion, by  not  knowing  that  it  was  there.  I  never 
could  figure  out  how  they  could  have  snch  a 
vast  surplus  along  the  Kiowa  and  Edwards 
county  line." 

In  Foskuhl  V.  Herzer,  T7  Kan.  809,  91  Pac. 
66,  the  Fonda  and  Mather  surveys  are  dis- 
cussed. But  it  attaches  altogether  too  much 
significance  to  the  Mather  snrvey  to  argue 
that,  because  that  survey  discloses  such  a 
large  tract  of  land  In  the  river  bed,  there 
must  have  been  an  island  there,  which  the 
government  surveyors  ignored  in  1868.  This 
great  area  of  land  in  the  stream  bed  Is  part- 
ly due  to  Mather's  division  and  apportion- 
ment of  the  surplus.  If  Mather  had  given  a 
larger  proportion  of  th>»  surplus  to  the  12 
tiers  of  sections  to  the  south,  or  disposed  of 
it  at  other  intervals,  the  surplus  In  the  river 


bed  would  have  been  less,  and  the  conjec- 
tured existence  of  an  Island  in  the  river  in 
1861  or  1888  would  not  have  arisen. 

[1]  But  it  is  true  that  the  evidence  shows 
that  there  was  an  island  which  existed  for 
some  length  of  time  In  tliat  locality.  It 
was  known  by  early  settlers  as  Titus'  island. 
Titus  lived  on  It,  and  cut  and  sold  hay  from 
It.  Titus  patented  it  (findings  8  and  9),  and 
the  defendants,  or  one  of  them,  holds  the  fee 
by  a  chain  of  conveyances  from  Titus.  An- 
other curious  incident,  which  the  evidence 
disclosed.  If  true,  was  that  Warner's  house, 
as  a  school  land  settlement,  is  located  fur- 
ther south  than  was  the  settlement  cabin  of 
Titus  35  years  ago.  Be  that  as  it  may,  the 
plaintitr  and  the  intervener  have  not  estab- 
lished the  first  primary  essential  to  the  main- 
tenance of  this  lawsuit,  the  existence  of  an 
Island  unsurveyed  by  the  federal  govern- 
ment, lying  between  the  meander  lines  of  the 
river,  to  which  the  proprietorship  of  the 
state  could  attach,  so  that  it  might  be  ac- 
quired by  plaintitr  as  state  school  land. 

It  is  not  enough  to  justify  a  disturbance 
of  the  judgment  to  point  out  that  the  evi- 
dence conflicts  with  the  jury's  finding  No.  1. 
Two  juries  have  made  the  finding  that  no  por- 
tion of  the  land  claimed  by  the  plaintiff  orig- 
inated as  an  island.  Warner  v.  Snook,  102 
Kan.  814,  172  Pac.  621.  At  the  former  trial 
the  judge  first  set  aside  that  finding  as  con- 
trary to  the  uncontradicted  evidence,  bat 
later  he  changed  his  ruling,  and  held  that  the 
Jury  could  compare  the  soil  on  the  disputed 
tract  with  the  soil  of  the  mainland  aonth 
of  the  river,  and  could  properly  conclude 
frwn  their  similarity  that  the  disputed  tract 
did  not  originate  as  an  island. 

[2]  'This  lawsuit  is  largely  another  fact 
case.  There  was  no  error  in  admitting  the 
evidence  of  the  Fonda  survey,  nor  of  the 
government  field  notes.  Defendants  would 
have  a  grievance  If  these  had  been  excluded. 
The  fact  that  the  government  field  notes  have 
been  discredited  In  other  litigation  by  the 
Mather  survey,  and  that  private  rights,  pub- 
lic roads,  etc.,  have  been  established  there- 
under, does  not  disqualify  the  Fonda  survey 
and  the  field  notes  as  admissible  evidence 
on  the  question  whether  there  is  or  ever  was 
an  island  thereabout  to  which  the  state  may 
lay  claim.  While  conflicting  0eductions  may 
be  made  by  giving  validity  to  both  the  Fonda 
and  Mather  surveys,  the  Fonda  snrvey,  which 
coincides  with  the  Indisputable  monuments  of 
the  first  government  survey,  cannot  be  ig- 
nored. The  fact  that  there  is  a'  large  sur- 
plus of  land  thereabout  to  squabble  over 
does  not  prove  that  this  surplus  is  Island 
school  land.  Even  if  it  be  conceded  that  the 
evidence  is  Insufficient  to  sustain  findings 
1  and  2,  the  appellants  cannot  prevail.  It 
was  for  them  to  prove  the  contrary  to  the 
satisfaction  of  the  Jury.    This  in  two  trials 
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tbey  bave  failed  to  do,  and  tbls  Ugltatlon 
should  not  be  protracted  any  furtber. 

Tbe  Judgment  U  affirmed. 

All  tbe  Justices  concurring. 


(107  Kan.  214) 

WILLIAMS  V.  AMERICAN  IN8.  UNION  et  al. 
(No.  22435.)* 

(Supreme  Court  of  Kansas.    July  10,  1920.) 

(ByUaiut  hv  the  Oovri.) 

1.  Insaranoe  «=>7I9(I)— Amendment  of  by- 
law to  oonform  to  statute  did  not  violate  oer- 
tlteate  preMbitIng  change. 

Tbe  by-laws  of  a  fraternal  beneficiary  socl- 
es and  die  beneficiary  certificate  issued  by  it 
most  conform  to  section  5400,  Gten.  St  1916, 
which  prohibits  such  a  society  from  issuing  a 
certificate  except  for  the  smallest  amount  pro- 
Tided  for  in  its  by-laws  until  its  membership 
shall  be  such  that  cue  assessment  on  each  mem- 
ber will  produce  sufficient  funds  to  pay  its  pro- 
posed next  largest  benefit  certificate  in  full, 
and  a  by-law  by  such  society  to  make  its  laws 
conform  to  the  statute  does  not  Tiolate  the 
terms  of  the  certificate  prohibiting  a  change  in 
its  terms  and  conditions  before  the  year  1925. 

2.  lasarenoo  «s»7l9(3)— Statute  eonstrued  not 
to  prohibit  ebaase  In  assessment  rate. 

Section  5419,  Gen.  St.  1916,  which  provides 
for  the  merger  of  fraternal  beneficiary  sod- 
eties,  compels  such  societies  to  provide  for  the 
continuance  of  tbe  insurance  of  all  the  mem- 
bers of  both  organizations,  but  does  not  pro- 
hibit a  change  in  the  rate  of  assessment  to  be 
paid. 

Appeal  from  District  Conrt,  Labette  County. 

Action  by  lillian  Jane  Williams  against 
the  American  Insurance  Union  and  another. 
Judgment  for  plaintiff,  and  tbe  named  de- 
fendant appeals.  Modified  by  redu(>ing  the 
amount  of  the  Judgment 

Wbeeler,  Brewster  &  Hunt,  of  Topeka,  Geo. 
B.  Allen,  of  Kansas  City,  Kan.,  H.  M.  Waring, 
of  Kansas  City,  Mo.,  and  John  Y.  Sees,  of 
Oilumbus,  Ohio,  for  appellant. 

A.  D.  Neale,  of  C!hetopa,  for  appellee. 

MARSHALL,  J.  An  opinion  in  this  action 
was  filed  on  January  10,  1920,  but  on  tbe 
application  of  the  American  Insurance  Union 
a  rehearing  was  granted,  and  the  opinion 
was  not  published. 

The  plaintiff  recovered  Judgment  against 
the  American  Insurance  Union  for  $1,862.10 
on  a  beneficiary  certificate  issued  by  the 
Home  Builders  Union,  a  fraternal  mutual 
benefit  society  organized  under  the  laws  of 
this  staW.  The  American  Insurance  Union 
appeals. 

In  1905,  tbe  Home  Builders  Union  issued 
its  certificate  to  N.  R.  Williams  providing 
for  tbe  payment  to  the  plaintiff,  tbe  bene- 


ficiary named  therein,  of  certain  graduated 
sums  beginning  with  $600  if  the  death  of  N. 
R.  WllUams  occurred  during  tbe  first  year 
after  tbe  date  of  his  certificate,  and  ending 
with  $2,000  if  his  death  occurred  after  the 
expiration  of  16  years.  The  certiflcate  pro- 
vided for  the  payment  of  $1,800  if  his  deatb 
occurred  "after  thirteen  years  and  before  the 
expiration  of  fourteen  years." 

The  application  signed  by  N.  B.  Williams 
contained  tbe  following : 

"I  hereby  consent  and  agree  that  this  applica- 
tion to  which  I  have  attached  my  signature,  the 
examining  physician's  report,  and  all  of  the 
provisions  of  the  constitution  and  laws  of  tbe 
order,  now  in  force,  or  that  may  hereafter  be 
adopted,  shall  constitute  tbe  basis  for  and  form 
a  part  of  any  beneficiary  certificate  that  may 
be  issued  to  me  by  Supreme  Lodge  of  the  Home 
Builders  Union,  whether  printed,  or  referred 
to  therein,  or  not" 

The  certiflcate  contained  tbe  toUowing  pro- 
visioDs: 

"This  certificate  is  issued  upon  the  express 
condition  that  said  Nicholas  R.  Williams,  shall 
in  every  particular  comply  with  all  tbe  laws  of 
the  order.  The  terms  and  conditions  of  this 
certificate  shall  not  be  changed  before  the  ^ear 
A.  D.  1925,  except  upon  written  consent  of  the 
meml>er  holding  same,  duly  acknowledged  be- 
fore a  notary  public." 

The  by-laws  of  tbe  Home  Builders  Union 
iprovlded  for  their  amendment  An  amend- 
ment made  in  1906  provided : 

"That  in  no  event  shall  any  beneficiary  or 
benefidaries  under  any  certificate  issued  in 
either  dass  of  this  order,  be  entitled  to  receive 
a  larger  sum  than  will  be  produced  and  received 
from  one  full  assessment  on  all  members  be- 
longing to  tbe  order  at  the  time  of  the  death  of 
the  party  holding  such  certificate  under  the  es- 
tablished rates  and  rules  of  the  order.  Provided 
also  the  foregoing  provision  is  hereby  declared 
to  have  been  the  meaning  and  intention  of  the 
by-laws  as  originally  adopted,  and  this  meaning 
and  construction  shall  apply  to  all  certificates 
heretofore  written,  as  well  as  those  hereafter  to 
be  written." 

The  by-laws  also  provided: 

"Each  benefidary  certificate  shall  name  the 
rate  paid  by  the  member  and  shall  contain  an 
agreement  that  the  rate  named  therein  shall 
not  be  changed  before  the  year  A  D.  192S." 

A  further  provision  of  tbe  by-laws  was 
that  each  certificate  should  contain  tbe  fol- 
lowing: 

"The  terms  and  conditions  of  this  certificate 
shall  not  be  changed  before  the  year  A.  D. 
1925,  except  upon  the  written  consent  of  the 
member  holding  the  same." 

In  April,  1918,  the  Home  Builders  Union 
merged  with  the  American  Insurance  Union. 
Tbe  contract  of  merger  contained  tbe  follow- 
ing: 


4^s»FoT  otbar  eases 
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"Any  member  of  the  Hom«  Builderi  hereby 
merged  and  consolidated  who  has  attained  the 
age  of  fifty-five  (55)  years  at  the  time  this  con- 
tract goes  into  affect  and  who  became  a  member 
of  the  said  the  Home  Builders  prior  to  Janu- 
ary Ist,  1912,  shall  continue  to  pay  the  premi- 
ums and  assessments  required  by  the  laws  of 
the  Home  Builders  and  shall  be  entitled  to  re- 
ceive the  amount  of  insurance  wliich  said  pre- 
miums or  assessments  so  paid  will  purchase  on 
the  basis  of  the  American  Experience  Table  of 
Mortality  with  interest  at  4  per  cent.,  so  loaded 
as  to  provide  for  the  use  of  the  same  amount 
for  the  expense  fund  as  it  set  aside  for  expense 
on  the  Level  and  Twenty-year-payment  Tables 
of  the  American  Insurance  Union  and  on  the 
basis  of  the  level  rate  at  the  age  attained  at 
the  time  this  contract  goes  into  effect.  Should 
said  members  last  above  referred  to  desire  to 
continue  their  present  certificates  In  force  for 
the  fnn  amount  thereof  by  paying  their  premi- 
nm«  on  the  basis  of  the  American  Experience 
Table  of  Mortality  with  interest  at  4  per  cent. 
so  loaded  as  to  provide  for  the  use  of  twenty- 
five  (25)  cents  per  month  for  expenses,  and  on 
tile  basis  of  the  level  rate  at  the  age  attained 
at  the  time  this  contract  goes  into  effect,  they 
may  do  so  upon  proper  notice  in  writing  to  the 
association  and  the  consent  and  approval  of  the 
national  surgeon  of  the  American  Inanrance 
Union." 

On  May  10,  1918)  the  American  Insurance 
Union  isstied  a  rider  to  be  attached  to  the 
certificates  held  by  members  of  the  Home 
Bnllders  Union.    The  rider  stiptilated  that — 

"The  holder  of  the  certificate  hereto  attached 
hereby  becomes  a  member  of  the  American  In- 
surance Union,  subject  to  all  the  conditions  and 
limitationB  and  entitled  to  all  the  benefits  of 
said  membership  in  accordance  with  and  snb- 
Ject  to  the  terms  of  ihe  contract  of  merger  and 
consolidation  reprinted  on  the  back  hereof  and 
subject  to  the  constitution  and  laws  of  the 
American  Insurance  Union  now  in  force  or 
that  may  hereafter  be  in  force." 

The  rider  sent  to  Williams  was  not 
attached  to  the  certificate.  He  was  insane 
from  December,  1917,  continuously  until  the 
time  of  bis  death,  which  occurred  In  Septem- 
ber, 1918.  He  was  50  years  old  at  the  time 
he  became  a  member  of  the  Home  Builders, 
and  was  63  years  old  when  he  died.  After 
the  merger  his  assessments  were  paid  to  the 
American  Insurance  Union.  It  offered  to 
confess  Judgment  for  $266.67,  the  amount  of 
insurance  the  assessments  paid  by  N.  R.  Wil- 
liams would  purchase  under  the  terms  of  the 
iBerger  contract.  That  offer  was  refused  by 
the  plaintiff.  At  the  time  of  his  death,  there 
were  1105  members  in  the  Home  Builders 
Union,  and  one  full  assessment  thereon  would 
have  produced  $912.76;  in  October,  1918, 
there  were  1,092  members,  and  one  full  as- 
sessment thereon  would  have  produced  $8S2.- 
49.  The  American  Insurance  Union  argues 
that  judgment  should  not  have  been  rendered 
for  more  than  $266.67. 

[1]  1.  The  application,  the  certificate,  and 
the  by-laws  as  they  existed  at  the  time  the 


certificate  was  Issued,  must  b«  construed  to- 
gether as  the  contract  between  the  Home 
Builders  Union  and  N.  R.  Williams;  how- 
ever, all  must  be  subordinate  to  law.  In 
the  application  Williams  consented  to  all  the 
laws  of  the  organization  that  might  there- 
after be  adopted.  The  by-laws  provided  for 
their  own  amendment,  but  they  stipulated 
that  no  phange  should  be  made  In  the  terms 
and  conditions  of  the  certificate  before  1925 
without  the  written  consent  of  the  member. 
The  by-laws  further  stipulated  that  each  cer- 
tificate should  contain  an  agreement,  "that 
the  rate  named  therein  should  not  be  changed 
before  1925."  The  certificate  must  be  con- 
strued to  have  been  Issued  under  the  terms 
Imposed  by  law.  Section  5409  of  the  General 
Statutes  of  1915,  governing  certificates  issued 
by  fraternal  beneficiary  societies,  in  part' 
reads: 

"No  such  asBodation  shall  issue  benefit  cer- 
tificates except  for  the  smallest  amount  provid- 
ed for  by  its  laws,  until  its  membership  shall 
be  such  that  one  assessment  upon  each  will 
produce  sufficient  funds  to  pay  its  proposed 
next  largest  benefit  certificate  in  full;  a  sim- 
ilar restriction  shall  apply  until  the  number  of 
its  membership  shall  authorise  the  issuance  of 
its  maximum  certificate." 

The  amendment  to  the  by-laws  of  the  Home 
Builders  Unkm  adopted  In  1906  made  the  by- 
taws  conform  to  statutory  requirement.  The 
by-laws  of  the  Union  prior  to  the  amendment 
did  not  conform  to  the  laws  of  the  state,  and 
to  that  extent  were  invalid,  because  the  state 
law  controlled  and  prohibited  the  Union  from 
Issuing  the  character  of  certificate  that  was 
held  by  N.  R.  WUiiams.  For  the  reason  that 
the  amendment  of  1906  made  the  by-laws  con- 
form to  the  statutory  requirement,  that 
amendment  cannot  be  said  to  have  been  in 
violation  of  the  terms  of  the  contract  between 
the  Home  Builders  Union  and  N.  R.  Williams. 

[2]  2.  The  statutes  providing  for  the  mer- 
ger of  fraternal  beneficiary  societies  must  be 
examined  and  Interpreted.  Those  statutes, 
sections  5418  and  5419  of  the  General  Stat- 
utes of  1915,  In  part  read: 

"That  any  fraternal  beneficiary  society,  order 
or  association  of  the  state  of  Kansas  is  hereby 
authorized  to  consolidate  or  merge  with  or 
transfer  Its  members  to  or  reinsure  its  mem- 
bers with  any  other  similar  organization  au- 
thorised to  do  business  in  this  state."  Ota. 
Stat  I  6418. 

"To  affect  (effect)  such  consolidation,  merger, 
transfer  or  reinsurance,  it  shall  be  necessary 
for  the  organizations  contemplated  in  section  1 
of  this  act,  to  file  with'  the  superintendent  of 
insurance  a  copy  of  their  contract,  signed  by 
the  president  and  secretary,  or  corresponding 
officers,  of  the  contracting  organizations)  togeth- 
er with  a  sworn  statement  of  the  financial  con- 
dition of  each.  Such  contract  shall  provide 
for  the  continuance  of  the  insurance  of  all  the 
members  of  both  organizations:  Provided,  the 
consolidated  organization  or  the  organisation 
taking  over  the  members  shall  have  the  same 
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defenae  to  any  certifleate  that  the  orgaaixatioii 
hid  which  isBned  the  same.    •    •    • 

"Upon  the  gubmission  of  aaid  contract, 
*  *  *  the  BoperintendeDt  of  inanrance.  If 
satisfied  that  the  consolidation,  merger,  trana- 
(er  or  reioaarioK  is  jast  and  equitable  to  the 
membera  of  each  of  said  organizatlon(8),  shall 
approve  aaid  contract  and  notify  the  respec- 
tive partiea  to  aaid  contract  of  hia  approve 
and  aaid  contract  ahall  not  become  affectiTe  an- 
til  approred  by  the  auperintendent  of  inanr- 
ance."    Gen.  Stat  <  5419. 

Ifergeia  of  fraternal  beneficiary  aodetles 
most  be  made  In  compliance  with  section 
M19.  Prior  to  the  enactment  of  that  law, 
fraternal  beneficiary  societies  in  this  state 
could  not  merge  with  each  other.  Bankers' 
TInlon  V.  Crawford,  67  Kan.  449,  73  Pac.  79, 
100  Am.  St  Rep.  465 ;  Jackson  v.  Insurance 
Co.,  101  Kan.  383,  385,  167  Pac.  1046.  The 
object  of  permitting  mergers  of  such  societies 
80  t&r  as  it  can  be  ascertained  shonld  be 
stated.  It  Is  well  known  that  many  fraternal 
beneficiary  societies  have  been  conducted  on 
a  financial  basis  tliat  has  inevitably  resulted 
In  Insolvency.  This  has  deprived  members 
of  such  associations,  in  many  Instances,  of 
insurance  at  a  time  when  they  could  not  get 
other  insurance.  Many  of  such  associations, 
after  operating  with  apparent  success  for  a 
few  years,  have  been  compelled  to  cease  to 
pay  their  beneficiary  certificates  because 
money  with  which  to  pay  them  could  not  be 
realized  from  the  assessments  authorized  un- 
der the  by-laws  of  the  societies.  0\)  assist  in 
avoiding  these  consequences,  mergers  of  bene- 
ficiary societies  were  resorted  to.  The  evi- 
dent purpose  of  the  statute  was  to  authorize 
anch  mergers  and  to  save  the  insurance  to  the 
members  of  the  organizations  that  desired  to 
merge.  To  effect  the  latter  object  the  statute 
provides  that  "such  contract  shall  provide 
for  the  continuance  of  the  insurance  of  all 
the  menbers  of  both  organizationB.*'  What 
insurance?  Necessarily  the  insurance  that 
was  in  existence — ^not  other  insurance,  but 
the  same  insurance.  The  statute  says  "the 
insurance."  Particular  Insurance  is  thus 
epedfled.  "The  insurance"  means  that  insur- 
ance carried  by  the  members  at  the  time  the 
merger  contract  is  put  into  effect  If  the 
statute  read,  "the  contract  ahall  provide  for 
the  iDsorance  of  all  the  members  of  both 
organlsatiODS,"  there  would  be  ample  room 
for  arguing  that  any  insurance  tliat  would 
be  just  and  eqnltaMe  would  comply  with  the 
statute.  But  the  statute  does  not  read  as 
indicated.  It  positively  points  out  the  insur- 
ance that  ahall  be  conthmed. 

But  the  statute  does  not  say  what  rate  of 
assessment  shall  be  paid  for  the  insurance 
that  shall  be  continued.  If  the  purposes  of 
the  statute  are  to  be  accomplished,  it  must 
be  conceded  that  in  the  merger  of  fraternal 
benefldary  societies  with  inadequate  rates 
the  merger  contract  may  provide  for  a 
change  In  the  rate  of  assessment     If  the 


statute  will  not  bear  tUs  Interpretation, 
mergers  of  beneficiary  societies  that  are  ap- 
proaching insolvency  cannot  successfully  be 
carried  into  effect  The  statute  directs  that 
the  insurance  shall  be  continued;  therefore, 
the  rate  of  assessment  may  be  increased  if 
necessary. 

Wliat  about  tte  member  who  la  unwilling 
or  unable  to  Increase  his  payment  for  insure 
ance.  Shall  he  be  denied  any  insurance  what- 
ever after  having  paid  his  assessments  for  a 
number  of  years  and  after  having  continued 
to  pay  hia  assessments  subsequent  to  the 
mteiger  and  those  assessments  have  been  ac- 
cepted by  the  merged  association?  That 
would  be  unjust  and  inequitable.  The  con- 
tract in  the  present  case,  however,  provides 
that  the  benefldary  shall  have  that  amount 
of  insurance  which  tbe  assessments  paid  by 
him  will  purchase  on  the  terms  named  in  ih^ 
contract,  which  terms  are  on  the  same  basbi 
as  those  that  must  be  complied  with  by  the 
member  who  desires  to  continue  the  lull 
atnount  of  his  insurance. 

This  conclusion  com];>els  a  modification  of 
the  judgment.  It  is  therefore  modified  bv 
reducing  It  to  $266.67,  the  amount  tendered 
by  the  defendant  to  the  plaintiff. 

JOHNSTON,  O.  J.,  and  BURGH,  MASON, 
PORTER,  and  WEST,  JJ.,  concurring. 

DAWSON,  J.  (concurring  specially).  A 
condition  and  not  a  theory  concerning  many 
of  these  fraternal  insurance  societies  has 
arisen  with  Increasing  frequency  in  recent 
years.  Although  designed  in  the  most  com- 
mendable spirit,  they  have  too  often  been 
"mathematically''  unsound ;  their  obligations 
could  not  be  met  from  their  sources  of  In- 
come. They  did  not  charge  enough  for  the 
service — the  Insurance — whidi  they  furnish- 
ed. This  Inherent  weakness  only  grew  acute 
afte^  their  seemingly  successful  careers  had 
run  for  a  considerable  number  of  years.  As 
time  developed  the  certainty  of  thdr  ulti- 
mate Insolvency,  the  several  state  Legisla- 
tures, the  courts,  and  the  supervising  depart- 
ments of  Insurance  have  faithfully  sought  to 
make  the  best  of  a  bad  situation.  Thus 
mergers  and  Increased  rates  have  been 
countenanced.  I  do  not  tliink  these  mergers 
and  increased  rates  violate  the  true  spirit 
of  the  constitutional  inhibition  against  the 
impairment  of  contracts.  To  insist  on  the 
cold  letter  of  that  inhibition  brings  to  the 
front  the  fact  of  the  fraternal  sodety's  in- 
herent insolvency,  and  the  same  cold  letter 
of  the  law  would  require  a  summary  teimina- 
tioh  of  thf  sodety's  existence  by  cancellation 
of  its  charter,  a  receivership,  a  winding  up 
of  ite  affairs,  and  a  distribution  of  its  frag- 
mentary assets  among  all  Its  members  hold- 
ing certificates  of  insurance.  In  such  a 
situation  no  one  member  la  equitably  entitled 
to  a  preference — to  an  exaction  of  the  utter- 
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moat  ftirthlng.  He  Is  equitably  entitled  to  a 
pro  rata  division  with  his  fellow  members, 
and  no  more.  Bo  long  as  a  merger,  constrain- 
ed into  existence  by  sncfa  necessity,  equitably 
and  economically  preserves  what  assets  the 
failing  Institntion  has,  no  member  has  any 
Just  cause  of  complaint  To  hold  otherwise  is 
to  declare  that  a  mei^r  of  a  weak  or  in- 
solTent  Insurance  society,  to  prolong  its  life 
and  possible  usefulness,  may  not  be  under- 
taken at  all  unless  such  merger  provides  for 
the  literal  discharge  of  all  the  merged  so- 
ciety's obligations  dollar  for  dollar — and  for 
the  impossible  folflllment  of  the  hopes  of  its 
founders  as  well.  I  should  only  yield  to  that 
conclusion  U  I  could  find  no  logical  escape 
from  It. 


OOTKaa.  tU) 

CUNNINGHAM  at  ai.  v.  CUNNINGHAM  et  ai. 
(No.  22644.) 

(Supreme  Oonrt  of  Kansas.     July  10,  1920.) 

(ByUaiut  b»  the  Court.) 

1.  Wills  «=>55(l),  166(1)— Evidence  held  not 
to  show  mental  Incompetenoy  or  undue  Influ- 
•noe. 

In  an  actitm  to  set  aside  a  will  on  the 
ground  that  the  testator  was  mentally  incom- 
petent and  unduly  Influenced,  the  record  is  ez- 
amined,  and  AeZd  to  show  abundant  evidence  to 
sustain  a  finding  upholding  the  will. 

2.  Evidenee  <S=9474(4)  —  Witnesses  «=>202— 
Attorney  drawing  will  may  testify  to  facts 
allowing  absence  of  Improper  restraint,  and 
mental  eapacity. 

Rule  followed  that  in  an  action  to  set  aside 
a  will,  the  lawyer  who  drew  it  may  relate  the 
facts  and  drcumstances  surrounding  the  prep- 
aration and  execution  of  the  will  to  show  that 
the  testator  was  not  under  an  improper  re- 
straint, and  that  he  is  a  competent  witness  as 
to  the  mental  condition  of  the  testator.  Black 
V.  Funk,  93  Kan.  60,  143  Pae.  426;  Durant  v. 
Whitcher,  97  BCan.  603,  156  Pac.  739. 

3.  Witnesses  «=:> 1 39 (9),  159(14),  160(1)— Tes- 
timony of  daughter  as  to  oommnnloatioas  with 
testator  held  properly  stricken. 

Rulings  as  to  the  admission  of  testimony 
examined  and  held  to  be  without  error. 

Appeal  from  District  Court,  Blk  County. 

Action  by  Pete  Cunningham  and  others 
against  Logan  Cunningham  and  others  to 
set  aside  a  will  of  Harvey  Cunningham, 
deceased.  Verdict  and  Judgment  for  de- 
fendants,  and    plaintiffs    appeal     Affirmed. 

J.  D.  McBrian,  of  Sedan,  and  S.  H.  Piper, 
of  Independence,  for  appellants. 

J.  A.  McHenry  and  C.  B.  Crawley,  both 
of  Howard,  for  appellees. 

PORTER,  J.  The  10  plalnUfCs  are  the 
children  and  heirs  at  law  of  Harvey  Cunning- 


ham, deceased,  and  ttie  34  defendants  are 
his  grandchildren.  The  plaintiffs  seek  to  set 
aside  the  will  of  their  father  0a  the  ground 
that  at  the  time  it  was  executed  he  was  men- 
tally Incompetent  and  under  undue  Influence. 
The  court  submitted  to  a  Jury,  in  an  advisory 
capacity,  two  questions:  First,  whether  at 
the  time  the  will  was  executed  the  testator 
was  of  sound  and  disposing  mind  and  mem- 
ory, which  they  answered  in  the  affirmative; 
second,  whether  the  testator  was  unduly 
influenced  by  any  person  in  making  the  will, 
which  the  Jury  answered  In  the  negative. 
The  court  approved  the  verdict,  adopted  the 
findings  upon  these  questions,  and  further, 
found  all  the  Issues  in  favor  of  the  minor 
defendants  and  against  the  plaintiffs.  The 
plaintiffs  appeal. 

[1]  Harvey  Cunningham  was  an  old  res- 
ident of  Elk  county,  and  the  evidence  shows 
that  he  was  a  man  of  strong  and  forceful 
character,  had  taken  an.  active  part  in 
local  affairs,  and  had  frequently  been  a  dele- 
gate to  political  conventions.  He  owned  about 
1,920  acres  of  land  in  Elk  and  Cliautauqua 
counties,  which,  aside  from  the  homestead, 
consisted  wholly  of  pasture  lands.  At  the 
time  the  will  was  executed  he  was  88  years 
of  age.  His  wife  bad  died  a  few  months 
before,  and  he  was  greatly  affected  by  her 
death.  There  was  evidence  offered  by  the 
plaintiffs  Indicating  that  he  had  hallucina- 
tions; that  he  was  worried  over  the  belief 
that  his  wife  had  been  prematurely  buried, 
and  that  he  frequently  asked  to  be  taken  to 
the  cemetery,  that  the  grave  be  opened ;  and 
that  apparently  be  would  not  be  satisfied 
until  he  knew  that  his  wife  had  not  turned 
over  In  her  coffin  or  he  was  assured  that  she 
had  not  been  smothered.  The  will  was  exe- 
cuted on  the  12th  day  of  September,  1917. 
He  died  about  two  months  later.  His  son 
Pete  Cunningham  was  the  only  one  of  the 
family  who  had  remained  at  home,  and  for 
many  years  Pete  and  his  family  had  lived 
at  the  home  place.  In  order  to  compensate 
them  for  their  trouble  and  services,  Mr. 
Cunningham,  at  the  time  he  executed  the 
win,  and  as  part  of  the  same  transaction, 
executed  a  deed  conveying  to  Pete  the  160 
acres  comprising  the  homestead  and  160  acres 
of  the  pasture  land,  and  stated  la  hla  will 
that  by  reason  of  this  provision  neither 
Pete  nor  his  children  should  take  anything 
under  the  will.  After  giving  his  personal 
property  to  a  daughter  and  son,  he  devised 
all  his  real  estate  to  Pete  Cunningham  in 
trust  to  hold  and  dispose  of  as  directed  In 
another  provision.  The  trustee  was  directed 
to  rent  and  manage  the  real  estate  according 
to  his  own  Judgment,  and  annually  divide  and 
apportion  the  net  rents  and  profits  among 
the  testator's  children  and  certain  of  bis 
grandchildren. 

The  will  contained  the  further  provisicm 
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that,  should  any  chHd  or  grandchild  contest 
the  will,  the  one  so  contesting  shonld  take 
no  portion  of  the  estate,  that  portion  to  be 
divided  among  the  remaining  devisees. 
There  was  a  provision  that  Pete  Gunnlng- 
hain  should  receive  for  his  services  as  trustee 
under  the  will  the  sum  of  $100  annually 
and  he  was  named  as  executor  of  the  will. 
Immediately  after  the  death  of  Harvey 
Cunningham,  the  plaintiffs  agreed  among 
themselves  to  ignore  the  rights  of  the  grand- 
children (including  their  own  children)  and 
made  an  offer  to  Pete  Cunningham  that  If  he 
would  consent  to  tbls  he  was  to  be  allowed 
to  retain  the  land  given  him  by  the  deed 
and  to  share  equally  with  the  others  in  the 
rest  of  the  real  estate.  '  It  was  agreed  that 
he  should  qualify  as  executor,  that  the  will 
should  be  probated,  and  that  afterwards  a 
suit  should  be  brought  to  set  aside  the  will 
on  the  grounds  stated  in  the  petition. 

On  the  trial  Pete  Cunningham  and  several 
of  the  plaintiffs  testified  that  this  agreement 
was  entered  Into;  that  they  agreed  among 
themselves  that  by  this  method  they  could 
take  the  lands  In  fee  simple;  that  they  dis- 
regarded entirely  the  rights  of  the  grand- 
children, and  did  not  consult  with  them.  He 
also  admitted  that  before  this  agreement 
was  made  he  had  retained  an  attorney  to 
defend  the  wUI  In  case  an  attempt  was  made 
by  any  of  the  heirs  to  set  it  aside. 

nie  grandchildren,  among  other  conten- 
tions, insist  that  the  appeal  should  be  dis- 
missed and  the  Judgment  affirmed  on  the 
ground  that  Pete  Cunningham,  having  ac- 
cepted the  real  estate  deeded  to  him  by  his 
father  as  part  of  the  same  transaction,  and 
having  accepted  the  trust  imposed  by  the  will 
by  qualifying  as  executor,  comes  into  court 
with  hands  that  are  unclean ;  that  the  agree- 
ment between  him  and  bis  brothers  and  sisters 
to  set  aside  and  Ignore  the  will  is  one  which 
under  the  circumstances  equity  should  not 
enforce.  Authorities  are  cited  where  it  has 
been  held  that  contracts  of  this  kind  are  void 
as  against  public  policy,  because  they  amount 
to  a  breach  of  faith  on  the  part  of  the 
trustee.  The  court,  however,  found  all  the 
issues  In  favor  of  the  defendants;  the  an- 
swer had  alleged  that  Pete  Cunningham  was 
estopped  by  his  conduct  to  maintain  the 
action,  |nd  that  three  of  hla  brothers,  who 
had  become  sureties  on  his  executor's  bond, 
were  also  likewise  estopped.  In  view  of  the 
fact  that  the  record  discloses  such  an  abun- 
dance of  evidence  to  sustain  the  findings  made 
by  the  Jury  and  the  court  upholding  the 
validity  of  the  will,  we  deem  It  unnecessary 
to  pass  upon  the  question  of  estoppel  or  the 
question  of  public  policy  presented. 

Some  years  prior  to  the  making  of  the  will, 
Harvey  Cunningham  had  executed  a  wiU,  to 
whic^  he  had  attached,  at  different  times, 
■seven  codicils.  A  day  or  two  before  he 
made  his  last  wUl  he  went  In  a  car  with 
Pete  to  Moline,  and  at  his  request  the  banker, 
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who  had  charge  of  the  old  will,' came  out  and 
talked  with  him.  He  told  his  banker  that 
he  wanted  to  make  a  deed  to  Pete  to  the 
home  place  and  some  other  lands,  and  wanted 
It  done  as  quickly  as  possible.  Els  banker, 
who  had  been  his  friend  for  30  years,  told 
him  that  this  would  probably  Interfere  with 
his  will — ^mlght  necessitate  the  making  of  a 
new  one.  He  asked  the  banker  if  he  could 
attend  to  the  matter  of  making  a  new  will, 
but  the  latter  told  him  it  was  an  attorney's 
business,  and  suggested  Mr.  Sims,  an  at- 
torney. It  was  agreed  that  the  banker 
would  make  arrangements  with  Mr.  Sims, 
and  on  the  following  day  the  banker  brought 
the  attorney  to  the  Cunningham  home.  The 
attorney,  In  the  meantime,  had  read  the  old 
will,  and  advised  Mr.  Cunningham  that  there 
qught  to  be  a  new  one  written  in  place  of 
having  an  additional  codicil  to  the  old  will. 

The  testimony  of  Pete  Cunningham,  so 
far  as  it  tended  to  show  that  his  father  was 
not  mentally  sound,  was  largely  discredited 
by  his  admissions  that,  although  he  and 
other  members  of  the  family  were  present 
at  the  time  the  will  was  talked  over  and 
when  it  was  executed,  none  of  the  family 
suggested  that  the  old  gentleman  was  not 
competent  to  make  a  will;  that  Pete  never 
suggested  that  his  father  was  not  capable 
of  making  the  deed  to  him,  which  he  accepted, 
recorded,  and  claimed  title  under,  and  also 
by  the  uncontradicted  testimony  showing 
that  some  time  after  the  will  had  been  exe- 
cuted Pete  retained  the  services  of  Mr.  Sims, 
the.  attorney  who  drew  the  will,  to  defend 
any  action  that  might  be  brought  by  any 
one  to  defeat  the  will. 

The  deposition  of  Mr.  Sims,  the  attorney, 
was  taken  and  read  on  behalf  of  the  defend- 
ants. He  told  what  occurred  at  the  first 
Interview,  and  the  reasons  stated  by  the  tes- 
tator for  making  the  provisions  with  respect 
to  the  disposition  of  his  real  estate.  In  . 
substance  Mr.  Sims  testified  that  Mr.  Cunn- 
ingham said  he  wanted  to  fix  it  some  way 
so  that  his  children,  except  Mrs.  Bryan  and 
one  son  In  Colorado,  should  get  the  rents 
and  the  profits  of  the  pasture  land;  that 
he  told  the  attorney  the  number  of  acres  of 
land  that  he  owned,  and  the  attorney  sugge8^ 
ed  to  him  that  this  would  amount  to  over  160 
acres  for  each  of  the  children  after  giving 
Pete  the  lands  spoken  of, .  and  suggested 
that  it  would  be  a  good  thing  for  him  to 
divide  the  land  himself  and  let  each  child 
have  certain  pieces  of  the  land;  that  Mr. 
Cunningham  said,  In  reply, 

"  'That  ia  not  a  good  way  to  handle  it;  the 
land  is  nearly  all  in  one  big  pasture,  and  it 
ought  to  be  kept  and  used  together  as  one 
body;'  that  some  parts  of  it  was  much  better, 
than  others;  some  had  water  on  it;  other 
parts  did  not;  and  it  would  be  almost  impossi- 
ble to  divide  the  land  equitably.  I  then  said 
to  him,  'If  you  fix  this  land  as  yon  are  talking, 
it  will  be  held  together  here  and  won't  be  di- 
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vlded  for  40  or  50  years,'  end  he  said  (with 
an  oath),  'That  b  jiut  the  way  I  wai^t  it;  they 
won't  get  to  spend  it  and  run  through  with 
it,  and  tbem  little  grandchildren  will  get  it.' 
He  said,  They  will  say  I  am  crazy  because  I 
don't  let  them  have  it  themselves  so  they  can 
spend  it,  but  I  want  them  little  grandchildren 
to  get  that  property  after  they  are  through  with 
it  and  all  get  their  share.' " 

The  witness  further  testifled.  In  sabstance: 

"I  asked  him  if  he  wanted  to  pay  anything, 
and,  if  so,  how  much  (to  Pete  for  acting  as 
trustee),  and   the   old   gentleman   caUed  Pete, 

*  *  *  and  asked  how  much  he  thoughi  he 
ought  to  have;  •  •  •  and  Pete  said  he 
thought  $150  would  be  all, right  and  the  old 
man  said.  That  ia  too  mucli;   $100  is  enough.' 

•  *  •  I  further  said  to  him,  'If  they  are 
going  to  say  you  are  craiy,  you  ought  to  have 
some  of  your  old  neighbors  who  know  you  best 
act  as  your  witnesses,'  •  •  •  and  I  told 
him  I  thought  it  would  be  best  to  have  at  least 
four.  He  said  that  Andy  McKay  of  Longton 
was  one  of  his  best  friends,  and  he  would  like 
mighty  well  to  have  Andy;  that  Phil  Amall,  of 
Blk  Falls,  was  another  good  friend,  but  he 
guessed  he  lived  too  far  awa^.  I  said  to  him, 
'Mr.  (junningham,  you  leave  uat  to  me;  if  you 
want  these  men  to  act  as  witnesses,  I'll  see 
that  they  get  here,'  and  he  said,   'All   right.' 

*  •  •  I  said  to  him  it  would  probably  be  a 
good  idea  to  have  his  family  physician,  and 
asked  him  who  he  was.  He  said  *  *  *  Dr. 
Shaffer  had  been  waiting  on  him  some.  I 
asked  him  if  I  should  bring  Dr.  Shaffer  out,  and 
he  saidi  'Yes,'  if  I  thought  it  necessary;  that 
he  wanted  to  fix  it  so  they  couldn't  say  that  he 
was  crazy." 

The  testimony  of  the  attorney  as  to  yrh&t 
occurred  the  following  day  after  he  had 
stated  to  Mr.  Cunningham  that  the  witnes- 
ses were  there  to  witness  the  will  Is: 

"I  said  to  him,  'What  do  you  want  to  ^ve 
Pete?'  and  he  said.  The  home  place  and  160 
acres  of  pasture  land.'  *  *  *  I  asked  him 
what  he  wanted  done  with  his  personal  prop- 
erty, and  he  said,  'Oive  it  to  the  son  in  the 
West,'  •  •  *  and  Mrs.  Bryan.  I  asked  him 
what  he  wanted  done  with  the  balance  of  his 
pasture  land,  and  he  said  be  wanted  to  keep  it 
together  in  one  body,  Pete  to  look  after,  pay  the 
taxes,  and  divide  the  proceeds  up  equally  among 
sll  his  children,  except  Sarah  Bryan  and  his 
son  in  the  West  and  Pete;  •  •  •  how  much 
he  wanted  Pete  to  have  for  taking  care  of  the 
pasture,  and  he  said,  'One  hundred  Collars  a 
year;'  •  •  •  how  long  he  wanted  the  pas- 
ture land  kept  together  and  rented,  and  he 
said    as   long   as    any   of   his    children    lived; 

•  •  *  what  he  wanted  done  with  the  pas- 
ture land  after  his  children  were  all  dead,  and 
he  said  to  divide  it  among  his  grandchildren. 
I  asked  him  to  tell  the  witnesses  what  he  want- 
ed done  if  any  ot  his  children  brought  suit  to 
set  aside  the  will,  and  he  said  to  cut  them  off 
without  anything." 

Several  of  the  witnesses  to  the  will  testi- 
fied. In  substance,  that  they  saw  nothing  to 
Indicate  that  the  testator  did  not  know  what 


he  was  doing  at  the  time  he  executed  the 
papers — the  deed  and  the  wUL 

[2]  One  of  the  contentions  urged  by  the 
plaintiffs  Is  that  the  testimony  oonoeming 
communications  between  the  attorney  and 
client  was  Incompetent  under  |  321  of  the 
Civil  Code  (Gen.  St  1916,  g  7228).  We  think 
the  objections  to  his  testimony  and  the  mo- 
tion made  to  strike  out  were  properly 'over- 
ruled. In  addition  to  the  fact  that  many  of 
the  things  the  attorney  testifled  to  were  cor^ 
roborated  by  other  testimony,  it  has  beoi 
decided  that  an  attorney  who  acts  as  a 
scrivener  in  the  pr^mratioa  of  a  contract 
regarding  property  or  In  the  drawing  of  a 
will  may  testify  to  communications  with  the 
deceased  at  the  time  the  deed  or  will  was 
prepared  or  executed,  because  under  sudi  cir- 
cumstances the  commiinicatlons  are  not  privi- 
leged. Black  V.  Funk,  93  Kan.  80,  143  Pac 
426 ;  Sparks  v.  Sparks,  61  Kan.  195,  82  Pac. 
892;  Lumber  Co.  v.  Oox.  94  Kan.  663,  906, 
147  Pac  67 ;  4  WIgmore  on  Evidence,  {  Wdl. 

In  Durant  v.  Whltcher,  97  Kan.  603,  156 
Pac.  739,  the  rule  was  applied  that  "in  an 
action  to  set  aside  a  will  the  lawyer  who 
drew  It  may  testify  to  the  cMiversation  had 
at  the  time  between  himself  and  the  testa- 
tor,"  and  also  that  the  scrivener  and  sub- 
scribing witnesses  of  a  will  are  competent 
witnesses  as  to  the  mental  condition  of  the 
testator. 

In  BlaA  ▼.  Funk,  supra.  It  was  said: 

"Oommnnications  received  from  the  testator 
not  being  privileged,  it  is  manifest  that  the 
attorney  may  relate  the  facts  and  circumstances 
surrounding  the  preparation  and  execution  of 
the  will  to  show  that  the  testator  was  not  un- 
der any  improper  restraint."  93  Kan.  63,  143 
Pac.  427. 

[4]  One  of  the  witnesses  for  the  plain- 
tiff •  was  Mrs.  Stuckey,  a  daughter  of  the 
deceased.  The  court  sustained  a  number  of 
objections  to  i>arts  of  her  testimony,  and 
struck  out  other  parts  of  it  It  is  complained 
that  the  testimony  was  Improperly  excluded. 
No  error  was  committed  In  the  rulings.  The 
court  properly  struck  out  testimony  of 
communications  between  the  daughter  and 
her  father,  In  his  lifetime,  but  permitted 
her  to  testify  to  statements  by  him  to  other 
persons  in  her  presence.  There  was  no 
error  in  the  court  admonishing  her  to  tell 
what  she  observed,  in  place  of  gifing  her 
opinion  as  to  the  condition  of  her  father's 
mind.  Many  of  the  statements  stricken  out 
were  mere  conclusions  and  opinions.  She 
was  permitted,  however,  to  testl^  that  her 
father  was  not  in  his  right  mind,  and  that 
his  mental  condition  had  been  the  same  for 
about  six  months  prior  to  the  execution  of 
the  will. 

There  Is  no  force  in  the  contention  that 
the  court  erred  in  the  instructions  to  the 
Jury.  The  findings  submitted  were  merely 
advisory,  ,and  the  views  o£  the  court,  aa 
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reflected  by  the  Instractlons,  Bbow  that  the 
court  fnlly  understood  and  applied  the  law 
of  the  case.  The  Instructions  were  fair, 
and  f^lly  covered  the  Issues  submitted  to 
the  Jary.  • 

Mary  BSlen  McMillan,  one  at  the  plain- 
tiffs, has  filed  a  motion  asking  to  be  dis- 
missed as  an  appellant,  and  stating  in  an 
affidavit  that  she  never  authorized  the  use  of 
her  name  as  a  plaintiff  In  the  court  below, 
and  never  authorized  an  appeal  In  her  behalf. 
As  to  the  authority  for  the  appeal,  she  is 
contradicted  by  an  affidavit  of  one  of  appd- 
lants*  attorneys.  The  minor  defendants  also 
resist  the  motion,  and  direct  attention  to 
the  record  showing  her  x>reBence  during  the 
trial  In  the  district  court  and  a  statement 
in  her  presence  by  her  sister,  Mrs.  Stuckey, 
while  a  witness,  to  the  effect  that  her  sister 
who  was  present  in  the  court  room,  had 
agreed  with  the  other  plaintiffs  about  the 
settlement  of  the  estate.  It  is  also  said 
that  a  similar  motion  was  presented  to  the 
trial  court  after  the  rendition  of  the  Judg- 
ment, and  that  It  was  overruled.  In  view 
of  these  facts  there  seems  nothing  for  us 
to  do  but  to  overrule  the  motion. 

Finding  no  error  in  the  record  and  the 
Judgment  being  supported  by  sufficient  evi- 
dence, it  is  affirmed. 

All  the  Justices  concurring. 


am  Ku.  su) 

PURL  V.  PURL  et  iL    (No.  22685.) 

(Supreme   0>art  of  Kansas.    July  10,  1920.) 

fByUahu*  hv  the  Covrt.) 

1.  Taxation  <ss>674— Wife  held  not  entmed  to 
take  tax  title  on  land  In  whlcti  husband  has 
life  estate. 

Where  a  husband  and  wife  occupy  a  farm, 
in  which  he  has  a  life  estate  with  remainder  to 
Ua  children,  and  the  wife  ahares  in  ha  man- 
agement and  proceeds,  keeping  stock  of  her 
own  thereon,  she  la  «lisqualified  to  aequire  a 
tax  title  thereto,  based  upon  taxes  which  ac- 
crued while  these .  conditions  existed,  and  paid 
for  out  of  a  fund  derived  from  its  operation. 

2.  Taxation  «=>8I0(3)— EvIdenoe  held  to  show 
that  widow  obtained  tax  deeds  an  farm  frem 
Its  proceeds. 

Bvldence  la  ftekZ  to  support  the  findings. 

(AdtUtitmal  SyOabiM  by  Bditorial  Staff.) 

S.  Appeal  and  error  «=993l(6)— Court  trying 
ease  presumed  to  have  considered  only  com- 
petent evidence. 
Bven  if  testimony  should  have  been  exclud- 
ed, because  relating  to  a  privileged  communica- 
tion,  and  because  otherwise  incompetent,   the 
Judgment  ahould  be  afi&rmed,  uuIbbb,   without 
it,  the  findings  would  lack  support,  since,  in  a 
ease  tried  without  a  Jury,  and  in  the  absence 


of  an  affirifaative  showing  to  eontrary,  it  must 
be  presumed  that  the  court  was  influenced  only 
by  competent  evidence. 


from    Dlatrict    Court,    Shawnee 


Appeal 
County. 

Acti<m  by  Kate  Purl  against  Thomas  C. 
Purl  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

W.  r.  Schocb,  Edwin  A.  Austin,  Otis  E. 
Hungate,  and  Paul  Heinz,  all  of  Topeka,  for 
appellant 

John  J.  Scbenck,  W.  B.  Atchison,  Waters  A 
Waters,  and  B.  S.  Qulnton,  all  of  Topcfka, 
for  appellees. 

MASON,  J.  In  1891  Filhnore  Purl,  through 
a  will,  acquired  a  life  estate,  with  remain- 
der to  his  children.  In  a  Kansas  farm  then 
occupied  by  hlmsdf  and  family,  consisting 
of  a  wife  and  (for  a  part  of  the  time)  their 
children^  this  occupancy  continuing  until 
1906,  after  which  the  place  was  rented.  On 
July  15,  1918,  he  died,  and  the  next  day  his 
widow,  Kate  Purl,  brought  this  action 
against  their  cbildr^,  claiming  full  title  to 
the  farm  under  tax  deeds  Issued  to  her  In 
1809,  based  upon  the  taxes  of  1895,  1806,  and 
1897.    She  was  denied  relief,  and  appeals. 

[1]  Findings  were  made  to  this  effect: 
When  Kate  Purl  came  to  Kansas,  she 
brought  with  her  two  mares,  which  were 
taken  upon  the  farm.  From  these  horses, 
colts  and  mules  were  raised,  whidh  were  kept 
there.  She  also  acquired  other  property 
from  the  products  of  the  farm.  From  1801 
to  1899  she  returned  for  taxation  as  her 
property  horses,  mules,  cows,  hogs,  and 
chickens,  which  were  kept  and  cared  for 
there;  her  husband  returning  no  personal 
property  for  taxation  during  these  years.  He 
was  away  from  home  quite  a  good  deal  dur- 
ing the  time,  and  when  he  was  at  home  he 
and  his  wife  were  In  Joint  charge  and  control 
of  the  farm;  when  he  was  away,  she  exer- 
cised complete  control.  She  shared  with  him 
in  the  proceeds  derived  from  the  farm.  She 
looked  after  the  payment  of  taxes  upon  the 
farm  for  1801  and  subsequent  years,  and  paid 
them  out  of  the  proceeds  derived  from  the 
farm,  taking  receipts  for  the  years  1801, 
1893,  and  1804  in  her  own  name.  The  land 
was  sold  for  taxes  in  September,  1893,  and 
she  redeemed  it  from  this  sale  in  her  own 
name  two  months  later.  In  1806  the  land 
was  sold  for  the  taxes  of  1895,  and  the  taxes 
for  1896  and  1807  were  indorsed  on  the  cer- 
tificates. In  February,  1890,  she  took  an  as- 
signment of  the  certificates,  and  upon  these 
deeds  were  issued  to  her  in  September,  1809. 
The  subsequent  taxes  were  paid  In  her  name. 
The  money  which  went  to  purchase  the  tax 
sale  certificates  was  derived  from  the  prop- 
erty of  Fillmore  Purl  and  Kate  Purl;  and 
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from  their  labor  in  connection  wltii  the  farm 
and  personal  property. 

One  contention  made  by  the  defendants  is 
that  a  wife  cannot  under  any  circiunstances 
acquire  a  tax  title  to  her  husband's  property. 
In  Bioquet  t.  Warner,  43  Kan.  48,  22  Pae. 
1004,  19  Am.  St  Rep.  124,  a  tax  title  taken 
by  a  husband  upon  his  wife's  land  was  up- 
held;  stress  being  laid  upon  the  fact  that 
neither  had  been  In  possession.  On  a  subse- 
qnokt  appeal  in  the  same  case  It  was  said 
that  there  was  suffldent  evidence  to  show 
actual  possession  of  the  land  by  the  husband 
at  the  date  of  the  tax  sale,  but  that  the  ear- 
lier decision  would  be  overruled,  and  the 
deed  held  void,  on  the  ground  that,  Irrespec- 
tlve  of  possession,  a  husband  cannot  obtain 
a  Talld  tax  title  to  his  wife's  property. 
Warner  ▼.  Broquet,  54  Kan.  649,  39  Pac.  228. 
Still  later  the  whole  question  was  re-exam- 
ined, in  a  case  where  neither  spouse  had 
ever  resided  In  Kansas;  the  court  conclud- 
ing tliat  the  mere  relation  of  husband  and 
wife  does  not  prevent  the  acquisition  by  one 
of  them  of  a  tax  title  to  the  land  of  the 
other,  and  overruling  the  decision  In  54  Kan. 
649,  39  Pac  228,  so  far  as  it  overruled  that 
in  43  Kan.  48,  22  Pac.  1004,  19  Am.  St.  Rep. 
124.  Nagle  v.  Tieperman,  74  Kan.  32,  45,  53, 
85  Pac  941,  88  Pac  969,  9  I*  R.  A.  (N.  S.) 
674,  10  Ann.  Cas.  977. 

In  Croner  v.  Keefer,  103  Kan.  204, 178  Pac. 
282,  it  was  held  that  the  husband,  under  the 
facts  there  presented,  was  disabled  to  acquire 
a  tax  title  to  land  standing  in  the  name  of 
his  wife.  He  Iiad  owned  the  property  him- 
self, until  it  had  been  sold  for  taxes  and  bid 
In  by  the  county,  and  he  had  executed  a  deed 
to  his  wife  after  such  sale.  This  obviously 
disqualified  him  to  take  an  assignment  of  the 
certificate  from  the  county,  and  subsequent 
unpaid  taxes  were  annually  added  to  the 
lien  arising  from  that  sale,  and  there  could 
be  no  new  sale  until  a  redemption  therefrom. 
Oen.  Stat  1915,  i  11426.  To  the  decision  on 
this  ground  the  court  added  the  citation  of 
Warner  v.  Broquet,  54  B^an.  649,  39  Pac  228, 
with  a  statement  of  Its  effect  The  doctrine 
of  tliat  case  was  not  necessary  to  the  deci- 
sion, and  was  not  re-established  by  it  In 
Peck  T.  Ayres,  79  Kan.  467,  100  Pac.  283,  the 
two  Warner-Broquet  Cases  were  cited,  with- 
out reference  being  made  to  Nagle  v.  Tieper- 
man, and  both  were  in  a  sense  in  point,  be- 
cause the  tax  deed  there  taken  by  the  hus- 
band to  his  wife's  land  was  bad  nnder  either 
rule;  he  having  shared  the  possession  with 
her  and  enjoyed  the  rents  and  profits. 

In  the  present  case,  likewise,  the  question 
whether  a  disability  of  one  spouse  to  ac- 
quire a  tax  title  to  land  of  the  other  follows 
from  the  mere  fact  of  their  relationship  is 
not  necessarily  involved.  Under  the  findings, 
the  attempt  of  Kate  Purl  to  buy  the  tax  sale 
certificates  amounted  to  a  redemption  of  the 


property,  tiecanse  when  the  taxes  accrued  she 
was  living  upon  the  farm  with  her  husband, 
operating  it  Jointly  with  him,  using  it  in  part 
for  her  own  Individual  benefit  deriving  a 
revenue  from  it  and  paying  for  the  certifi- 
cates, in  part  at  least,  with  money  obtained 
therefrom.  The  suggestion  is  made  that  if 
the  farm  had  been  rented,  the  toiant  would 
have  been  at  liberty  to  buy  it  at  a  tax  sale, 
and  that  inasmuch  as  Fillmore  Purl,  in  pur- 
suance of  Ms  legal  obligation,  furnished  It 
to  his  wife  as  a  place  of  residence,  her  situ- 
ation is  not  essentially  different  We  do  not 
think  the  analogy  dose.  The  occupancy  was 
that  of  the  family,  of  the  husband  and  wife 
jointly,  and,  notwithstanding  the  legal  right 
of  each  to  transact  business  separately,  we 
hold  that  they  were  equally  incompetent  to 
devest  the  titie  of  the  remaindermen  by  the 
acquisition  of  a  tax  deed. 

[2,  3J  2.  The  findings  of  fact  are  not  direct- 
ly challenged  in  the  plaintiff's  brief,  but  com- 
plaint is  made  of  the  admission  of  the  testi- 
mony of  one  witness  on  the  ground  that  it 
related  to  a  privileged  oonmiunlcatlon  and 
was  otherwise  incompetent    Assuming  that 
this  evidence  should  have  been  excluded,  the 
Judgment  should  nevertheless  be  affirmed,  un- 
less v^ithout  it  the  findings  would  lack  sup- 
port  for  the  case  was  tried  without  a  Jury, 
and  in  the  absence  of  an  affirmative  showing 
to  the  contrary  it  must  be  presumed  that  the 
court  was  Influenced  only  by  competent  evi- 
dence.   McCready  v.  Crane,  74  Kan.  710,  88 
Pac  748.    Leaving  out  of  account  the  testi- 
mony of  the  witness  r^erred  to,  and  bearing 
in  mind  that  the  court  obviously  discredited 
certain  statements  of  the  plaintiff,  we  regard 
the  findings  as  sufficiently  sustained.     The 
plaintiff  testified  that  she  "carried  the  pock- 
etbook"  all  the  time,  and  had  stock  on  the 
farm;  that  she  kept  the  money  for  whicb 
things,  were  sold  on  the  farm ;  that  her  hus- 
band did  not  run  the  farm  half  the  time; 
that  he  was  away  from  it  fr^uently.    Any 
of    the    specific    find'ings    concerning    whlcb 
there  was  no  direct  evidence  related  to  c(hi- 
clusions   fairly   inferable  from   the   circiun- 
stances shown.    For  Instance,  no  witness  tes- 
tified that  the  money  paid  for  the  tax  certifi- 
cates was  derived  from  the  property  of  BTIl- 
more  and  Kate  Purl,  and  from  their  labor 
in  connection  with   the  farm  and  persoaal 
property.    But  this  was  a  legitimate  infer- 
ence from  the  manner  in  which  it  was  shown 
the  business  had  been  conducted.     Account 
must  be  taken  of  the  difficulty  in  establlsb- 
ing  snch  matters — ^involving  the  tracing   of 
family  expenditures — by  positive  testimony, 
a  recognition  of  which  difficulty  has  doubt- 
less fostered  the  view  that  one  spouse  should 
under  all  conditions  he  barred  from  acqair- 
ing  a  tax  tlUe  to  the  other's  property. 

The  Judgment  is  affirmed. 

All  the  Justices  concurrlns> 
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JONES  V.  SMITH.     (No.  22367.) 
(Sapreme  Court  of  Kansas.     Jnly  10,  1920.) 

(Syttabui  T>v  the  Court.) 

Frauds,  statute  of  «=» 1 29 (1 2)— Preparation  of 
crops  by  tenant  under  lease  cannot  give  him 
right  of  ooonpaacy  under  subsequent  void  oral 
lease. 
A  tenant,  occupying  land  under  a  written 
lease,  cannot,  by  plowing  ttie  land  and  prepar- 
ing it  for  crops  dnring  tlie  written  lease,  ac- 
quire the  right  to  occupy  the  land  under  a  void 
oral  lease  after  the  term  of  tbe  written  lease 
has  eq>ired. 

Am>eal  from  District  Court,  Sedgwick 
County. 

Action  by  J.  W.  Jones  against  W.  N. 
Smith.  From  a  judgment  for  defendant, 
plaintiff  appeals.   Reversed. 

3.  W.  Blood  and  E.  L.  Foulke,  both  of 
Wichita,  for  appellant 
John  W.  Adams,  of  Wichita,  for  appellee. 

MARSHAIjL,  J.  This  action  was  brought 
by  the  plaintiff  to  recover  the  possession  of 
real  property  from  the  defendant,  who,  hav- 
ing lawfully  entered  thereon,  wrongfully 
and  forcibly  retained  the  possession  thereof. 
Judgment  was  rendered  in  favor  of  the  de- 
fendant, and  the  plaintiff  appeals. 

The  defendant  has  not  filed  any  brief. 
However,  one  of  the  matters  presented  by  the 
plaintiff  will  be  noticed.  W.  B.  Jones  former- 
ly owned  the  land,  and  in  writing  leased  it 
to  the  defendant  for  12  months,  commencing 
March  1,  1017,  and  endhig  February  28,  1918. 
The  plaintiff,  J.  W.  Jones,  purchased  the  land 
from  W.  E.  Jtmes.  The  defendant  claims  to 
hold  possession  of  the  land  under  an  oral 
lease  for  less  than  a  year,  given  by  Wiley 
Jones,  as  agent  of  W.  E.  Jones.  The  plain- 
tiff denies  that  such  a  lease  was  made. 
There  was  evidence  which  tended  to  prove 
that  Wiley  Jones  was  the  agent  of  W.  B. 
Jones,  and  that  Wiley  Jones  orally  rented 
the  land  to  the  defendant;  but  the  plaintiff 
daims  that  the  oral  lease,  if  any  was  made, 
was  void  under  section  4888  of  the  General 
Statutes  of  1015,  which  reads: 

"No  leases,  estates  or  interests  of,  in  or  out 
of  lands,  exceeding  one  year  in  duration,  shall 
at  any  time  hereafter  be  assigned  or  granted, 
unless  it  be  by  deed  or  note,  in  writing,  signed 
by  the  party  so  assigning  or  granting  the  same, 
or  their  agents  thereunto  lawfully  authorized. 
by  writing,  or  by  act  and  operation  of  law." 

There  was  no  evidence  which  tended  to 
show  that  Wiley  Jones  had  been  authorized 
by  writing  to  lease  the  land  to  any  person. 
The  testimony  of  the  defendant  showed  that 
tbe  oral  lease  was  made  in  July  or  August, 
1917,  that  he  planted  oats,  com,  and  kafflrj 
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com  in  the  spring  of  1918,  and  that  he  har- 
vested the  oats  in  July,  1918.  Com  and 
kafflr  com  could  not  be  harvested  until  the 
fall  of  1918.  The  def^dant  proceeded  as 
though  the  oral  lease  was  for  more  than  a 
year;  at  any  rate  he  commenced  what  could 
not  be  completed  within  a  year  from  the  time 
he  claftned  the  oral  lease  was  made.  The 
court  Instructed  tbe  Jury  as  follows: 

"You  are  further  instructed  that  in  consid- 
ering the  question  of  whether  tbe  lease  agreed 
upon,  if  yon  find  such  a  lease  has  been  made, 
could  have  been  performe^witbin  a  year,  you  are 
to  take  into  consideration  all  tbe  facts  in  the 
case;  and  if  from  all  the  facts  yon  find  that 
a  contract  could  not  have  been  performed  with- 
in a  year,  then  your  verdict  must  be  for  the 
plaintiff,  unless  you  further  find,  as  herein 
elsewhere  instructed,  that  Smith  prepared  the 
land  for  sowing  it  to  wheat  and  oats." 

That  instraction  was  erroneous.  The 
preparation  of  the  land  during  the  existence 
of  the  written  lease  for  planting  crops  could 
not  give  effect  to  the  void  oral  lease.  The 
work  that  was  •done  on  the  land  while  tbe 
written  lease  was  in  effect  must  be  referred 
to  that  lease,  and  not  to  the  void  oral  lease. 
Skinner  v.  Davis,  104  Kan.  467,  179  Pac.  359 ; 
Nave  V.  Shaver,  105  Kan.  176, 182  Pac.  888. 

The  Judgment  is  reversed. 

All  the  Justices  concurring. 


(107  Kas.  UK) 
SHEPHERD  V.  WHITMORE  et  al. 
(No.  22614.) 

(Supreme  Court  of  Kansas.     July  10,  1920.) 

(Syttabvi  bv  the  Court.) 

1.  Brokers  «=a9'l — Contract  oonstrued  to  be  a 
mere  listing;  brolcer  authorized  to  find  irar- 
chaser  could  not  bind  prineliMl  by  written  eon- 
tract 

Correspondence  between  a  real  estate  bro- 
ker and  tbe  executor  of  an  estate,  with  au- 
thority under  the  will  to  sell  real  property,  is 
held  to  show  a  mere  listing  of  the  real  estate, 
with  authority  in  the  broker  to  find  a  pur- 
chaser, and  that  a  written  contract  made  by  tbe 
broker  with  a  purchaser  is  not  binding  upon 
the  executor;  and  (following  Haggart  v.  King, 
107  Kan.  75,  190  Pac.  763,  Wiggam  v.  Shouse, 
105  Kan.  637,  185  Pac.  896,  and  authorities 
cited  in  those  cases)  further  held  that  the  bro- 
ker had  no  authority  to  bind  tbe  executor  by 
a  written  contract  with  a  purchaser. 

2.  Broken  «=»  1 06— Evidence  held  to  show 
principal  had  not  ratified  broker's  unauthor- 
ized oontraet  to  sell  land. 

In  an  action  to  enforce  such  a  void  contract, 
it  is  held  that  tbe  evidence  is  sufficient  to  sus- 
tain a  finding  that  the  executor  had  not  ratified 
the  contract. 
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S.  Brokers  «=>  1 06— Evidence  held  to  sustain 
Judgment  for  oancellatlon  of  deed  and  re- 
lease of  mortgage. 

The  eridence  is  fortlter  held  to  sustain  a 
Jndfnnent  for  the  cancellatipn  of  the  executor's 
deed,  which  the  purchaser  obtained  from  a 
bank  and  placed  of  record,  and  for  the  release 
of  a  mortgage  he  had  placed  on  the  land. 

Appeal  from  District  Court,  Lyon  County. 

Action  for  specific  performance  by  J.  M, 
Shepherd  against /Wliliam  VVhltmor^  execu- 
tor of  Jonathan  J.  Whltmore,  deceased,  and 
Brnest  Hamilton  and  another,  his  successors, 
with  answer  and  cross-petition  by  the  ex- 
ecutor. Judgment  for  defendants!,  and  plain- 
tiff appeals.    Affirmed. 

W.  h.  Hngglns,  O.  T.  Atherton,  and  B.  B. 
Boynton,  all  of  Emporia,  for  appellant 

Hamer  &  Ganse,  of  Emporia,  P.  A.  Meckel, 
of  Cott(»wood  Falla,  and  Hamilton  &  Ham- 
ilton, of  Topeka,  for  appellees. 

PORTER,  J.  This  Is  an  appeal  from  a  Judg- 
ment denying  plaintiff  specific  performance  of 
a  contract  for  the  conveyance  of  real  estate. 
The  land  in  question  consists  of  a  farm  of 
240  acres  in  Lyon  county,  which  belonged,  in 
his  lifetime,  to  Jonathan  J.  Whltmore,  of 
Logan  county,  Ohio.  He  died,  and  under  the 
terms  of  his  will  his  executor,  William  Whit- 
more,  was  authorized  to  sell  all  the  real  prop- 
erty of  the  estate  without  an  order  of  court 
The  plaintiff  lives  near  the  land  in  Lyon  coun- 
ty, and  in  his  petition  alleged  that  E.  Cotton, 
acting  as  agent  of  the  executor,  and  under 
writt^  authority,  sold  to  plaintiff  by  written 
contract  the  farm,  also  the  wagon  scales  on 
the  farm,  telephone,  and  telephone  shares; 
ihat  In  the  contract  the  defendant  agreed  to 
give  plaintiff  possession  of  the  premises  on 
March  1,  1919 ;  that  the  written  contract  was 
thereafter  ratified,  confirmed,  and  partly  per- 
formed by  the  executor ;  that  plaintiff  was  at 
all  times  ready,  willing,  and  able  to  fully 
perform  all  of  the  terms  of  the  contract  on 
March  1,  1919,  and  that  the  defendants,  Whlt- 
more, executor,  and  Cotton^  as  agent,  failed  to 
perform  the  contract  according  to  its  terms, 
and  refused  to  convey  the  land  as  agreed,  and 
failed  to  give  plaintiff  possession;  that  de- 
fendant W.  y.  Gibbs  was  a  tenant  In  posses- 
sion of  the  premises,  and  refused  to  vacate, 
and  on  March  27,  1919,  the  executor  and  his 
agent  informed  plaintiff  that  the  executor 
would  not  be  responsible  for  giving  possession 
of  the  land ;  that  If  plaintiff  desired  to  ta^e 
the  land  under  the  contract  he  must  immedi- 
ately accept  a  warranty  deed,  which  deed  re- 
served to  defendant  Glbbs  his  share  of  the 
growing  crops ;  that,  for  the  purpose  of  pro- 
curing money  to  make  the  purchase,  plaintiff 
.  had  sold  a  farm  and  had  negotiated  a  loan 
covering  the  land  in  question  and  other  land, 
and  for  these  reasons  and  in  order  to  mitigate 


his  damages  he  waa  compelled  to  accept  the 
deed  as  tendered;  that  he  is  entitled  to  the 
immediate  possession  of  the  premises,  has  the 
legal  and  equitable  title  thereto,  and  that  the 
defendants  are  unlawfully  keeping  him  out  of 
possession.  He  asked  for  an  order  of  the 
court  directing  the  exectuor,  and  Cotton,  aa 
his  agent,  to  specifically  perform  the  terms 
of  the  contract  and  give  him  possession  of 
the  premises,  and  that  he  recover  from  the 
executor  and  Cotton  actual  danuiges  in  the 
sum  of  ¥1,000  and  Interest  from  March  1, 
1919.  He  also  prayed  for  $200  damages 
against  the  defendant  Glbbs. 

William  Whltmore,  executor,  filed  an  an- 
swer and  cross-petition.  The  answer  denied 
that  Cotton  was  the  agent  of  the  executor,  or 
that  he  had  authority  to  represent  the  exec- 
utor in  any  of  the  matters  alleged  in  the  peti- 
tion and  denied  generally  Qie  averments  of 
the  petition.  For  his  cross-petltiop  the  ex- 
ecutor alleged  that  on  or  about  October  1, 
1918,  B.  C.  Cotton  solicited  the  price  at  which 
the  executor  would  sell  the  proi>erty  in  con- 
troversy; that  after  considerable  correspond- 
ence between  them  relative  to  the  sale  of  the 
farm,  copies  of  which  were  attached  to  the 
cross-petition,  the  defendant  agreed  to  sell 
the  farm  to  Shepherd  for  $15,000,  but  at  no 
time  agreed  to  deliver  possession  of  the  farm 
on  March  1st,  or  any  other  time;  alleged  that 
Shepherd,  the  plaintiff,  had  actual  notice  chid 
knowledge  of  the  contents  of  the  correspond- 
ence bet\veen  the  executor  and  Cotton,  and 
that  defendant  Glbbs  was  in  possession  of  the 
land  under  a  lease  terminating  Uardi  1, 
1919;  that  Shepherd,  the  plaintiff,  had  knowl- 
edge of  the  rights  of  Gibbs  as  tenant  in  the 
land ;  that  as  executor  he  at  no  time  entered 
Into  or  executed  a  written  contract  for  the 
sale  of  the  land.  The  only  agreement  he  had 
was  contained  In  the  letters  and  telegrams, 
copies  of  which  were  attached.  The  cross- 
petition  further  alleged  that,  in  keeping  with 
the  correspondence,  Whltmore  had  executed 
an  executor's  deed  conveying  the  lands  to  the 
plaintiff,  deposited  the  same  in  a  bank  at 
Bellefontaiue,  Ohio,  to  be  forwarded  to  the 
Miller  State  Bank,  of  which  Cotton  was  cash- 
ier, with  draft  on  the  Miller  State  Bank  for 
the  sum  of  $15,600 ;  that  the  deed  and  draft 
were  forwarded  to  the  bank,  with  instructions 
to  deliver  the  deed  to  Shepherd  upon  bis  pay- 
ment to  the  bank  of  $15,600;  that  Cotton, 
acting  for  himself,  and  as  agent  of  plaintiff, 
and  as  officer  of  the  bank,  delivered  the  deed 
to  the  plaintiff,  and  received  from  him  the 
$15,600,  and  on  the  same  day  made  a  draft 
for  that  sum  payable  to  the  Peciple's  National 
Bank  of  Belief ontalne,  Ohio,  and  deposited 
the  same  In  the  post  office  at  Miller,  Kan.,  of 
which  J.  R.  Shepherd,  son  of  the  plaintiff,  was 
postmaster,  who,  acting  In  collusion  wltlk 
plaintiff,  for  the  purpose  of  cheating  and  de- 
frauding the  defendant  executor  and  the  es- 
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t£te  oC  Jonathan  J.  Wbltmore;  deceased, 
caused  the  dralt  to  remain  In  the  poet  ot- 
flee  at  Miller  for  two  days  after  it  had  been 
regularly  mailed,  and  that  by  false  state- 
ments in  affldavits  plaintiff  procured  garnish- 
ment proceedings  and  a  restraining  order  to 
be  served  on  Cotton,  who  in  the  meantime 
procured  from  the  postmaster  the  return  of 
the  draft,  thereby  preventing  the  executor 
from  receiving  the  purchase  money  for  the 
farm.  Be  alleged  that  the  plaintiff  had  nev- 
er accepted  the  terms  of  the  defendant's  of- 
fer to  sell  the  farm,  and  he,  as  executor, 
elected  to  withdraw  his  offer  to  sell  the  farm 
to  plaintiff,  and  asked  for  the  cancellation 
of  the  deed  and  the  release  of  a  mortgage 
placed  on  the  land  by  Shepherd,  and  that  the 
$15,600  In  the  hands  of  the  Miller  State 
Bank  be  paid  into  court  to  satisfy  the  mort- 
gage. Attached  to  the  answer  and  cross^te- 
titlon  were  copies  of  the  executor's  deed  and 
the  correspondence  which  passed  between  the 
execntor  and  Cotton. 

The  court  appointed  a  receiver  to  take  con- 
trol of  the  real  estate.  The  case  was  tried 
to  the  court,  and  Judgment  was  rendered  in 
favor  of  the  Whitmore  estate  and  against 
tlie  plaintiff.  William  Wbltmore,  the  ex- 
ecutor of  the  estate,  died,  and  the  Judgment 
recites  that  his  successors  have  been  substi- 
tuted as  defendants.  The  court  held  there 
was  no  contract  for  the  sale  of  the  land  be- 
tween plalntur  and  the  executor,  and  that 
the  executor's  deed  was  never  delivered,  and 
It  was  ordered  canceled.  The  mortgage  plac- 
ed on  the  land  by  the  plaintiff  was  ordered 
released. 

[1]  The  principal  error  complained  of  is 
the  finding  of  the  court  that  there  was  noth- 
ing In  the  correspondence  authorizing  Cot- 
ton to  enter  Into  any  contract  on  behalf  of 
the  executor.  It  is  conceded  that  power  to 
sell,  as  ordinarily  applied  to  real  estate  bro- 
kers, means  authority  to  find  a  purchaser,  and 
not  authority  to  close  the  deal  and  make  a 
contract  of  sale ;  bat  it  is  Insisted  that  this 
rule  cannot  be  applied  in  the  present  case. 
After  preliminary  correspondence  between 
the  executor  and  Cotton,  beginning  in  July, 

1918,  the  executor  fixed  a  price  on  the  land, 
and  requested  Cotton,  if  he  had  any  pur- 
obasNS  at  that  figure,  "to  proceed  to  do  busi- 
ness," and  the  executor  would  pay  him  the 
usual  commission.  On  October  23d,  in  an- 
swer to  one  of  Cotton's  letters,  he  wrote: 

"I  have  decided  to  say  that  if  you  can  sell  to 
this  party  at  $70  per  acre  to  let  It  go." 

On  January  18,  1919,  Cotton  wrote  to  the 
etzecntor: 

"I  have  sold  the  farm  at  $65  per  acre,  or  a 
total  of  $15,600,  a  payment  of  $1,000  cash,  and 
the  bahinee  of  $14,600  will  be  paid  March  1, 

1919.  I  will  have  to  get  a  loan  on  the  farm  for 
the  man,  and  will  need  the  abstract  the  first 
thing.     Possession  is  to  be  given  March  lat, 

the  deal  completed." 


On  January  20th  the  executor  wrote; 

'Tou  said  you  bad  sold  the  farm,  but  did  not 
say  anything  about  Mr.  Gibbs  and  the  wheat, 
and  I  am  wondering  if  you  had  an  understand- 
ing with  him.  *  •  *  We  are  indosing  the  ab- 
stract Please  let  us  know  at  once  what  ar- 
rangements yon  have  made  with  Mr.  Oibbs." 

This  was  followed  three  days  later  by  a 
telegram  to  Cotton,  as  follows: 

"Don't  close  any  deal  for  sale  of  farm  with- 
out written  instructions  from  me." 

And  on  the  day  following  the  executor 
wrote: 

"Confirming  my  telegram  to  you  of  January 
23,  1919,  I  desire  to  say  that  I  cannot  comply 
with  your  request  to  sell  the  Kansas  farm  and 
agree  to  give  possession  of  same  March  1,  1919, 
or  until  such  time  aa  I  have  the  farm  in  my 
possession." 

On  January  24th  Cotton  wrote  the  execu- 
tor saying: 

"Received  the  abstract  to  the  land  and  wire 
message.  We  have  made  contract  of  sale  to  the 
farm  as  stated  in  onr  previoas  letter,  receiv- 
ing payment  of  $1,000  down,  and  the  balance 
to  be  paid  March  1st,  when  possession  is  giv- 
en. *  *  *  I  suppose  Mr.  Qibbs  is  writing  you 
all  kinds  of  letters,  threatening  to  make  you 
trouble  and  collect  damages  and  the  like.  Do 
not  get  scared.  *  *  *  He  has  no  need  to 
kick,  as  the  man  win  pay  him  what  he  has  put 
into  the  wheat  sown,  or  take  the  share  agreed 
upon.    He  will  treat  him  all  right,  he  tells  me." 

On'  the  27th  of  January  the  executor  wrote 
to  Cotton: 

"Tour  letters  received  three  in  a  bunch  to- 
day, which  eases  ap  matters  with  us  very  much. 
We  were  very  uneasy,  not  knowing  what  claims 
Mr.  Gibbs  might  put  up  to  the  place,  fearing 
he  might  have  picked  up  something  from  our 
correspondence  with  him  about  the  wheat  that 
would  give  him  permission  to  hold  it  for  anoth- 
er year.  The  Gibbs  deal  is  all  that  we  know 
of  that  might  happen  to  cause  trouble  in  get- 
ting this  sale  through,  and  we  believe  from 
your  letters  that  everything  will  be  all  right." 

On  January  19th  Cotton  wrote  to  the  ex- 
ecutor: 

"Mr.  J.  M.  Shepherd,  the  man  who  purchased 
the  place,  was  in  yesterday,  and  said  he  had 
talked  with  Mr.  Gibbs,  and  we  would  have  no 
trouble  at  all  with  him,  he  said,  as  he  under- 
stood the  situation  better  now.  *  *  *  I  am 
arranging  matters  so  as  to  run  smoothly,  and 
at  the  time  that  we  dose  the  deal,  March  Ist, 
the  land  will  be  turned  over  peaceably  to  Mr. 
Shepherd,  and  the  cash  will  be  paid  to  the  es- 
tate in  fuU,  $16,600." 

In  a  letter  dated  Febrnaiy  12th  the  execu- 
tor stated  to  Cotton: 

"Mr.  Oibbs  wrote  regarding  the  wheat.  Our 
agreement  with  him  was  'that,  if  he  put  out 
any  wheat,  he  was  to  have  the  privilege  of  re- 
turning to  harvest  and  thresh  the  same,  and 
to  give  us  or  the  purchaser  the  customary  grain 
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rental.'  This  agreement  win  hare  to  be  made 
a  part  of  tbe  deed.  If  Mr.  Gibbs  and  tlie  pur- 
chaser make  a  different  agreement,  that  will  be 
their  deal." 

On  March  Ist  the  attorneys  for  tbe  ex- 
ecutor sent  to  C!otton  certified  copies  of  the 
will  and  probate  proceedings  in  the  Whltmore 
estate,  and  on  tbe  same  day  sent  direct  to 
the  Miller  State  Bank,  as  an  ordinary  collec- 
tion, an  executor's  deed  with  draft  attached 
for  $15,600,  the  deed  to  be  delivered  npon 
payment  of  the  draft.  The  executor's  deed 
contained  the  statement  that — 

"The  tenant's  share  of  the  now  growing  wheat 
crop  ia  heieby  reserved  to  the  tenant,  W.  V. 
Gibbs," 

The  next  day  the  executor  wired  Cotton 
as  follows: 

"Sent  deed  yesterday.  Hold  same  nntQ  I 
write  you." 

On  the  same  day  he  wrote: 

"In  regard  to  deed  which  I  asked  you  to  hold, 
I  want  you  to  hold  the  same  until  I  have  a 
better  understanding  regards  the  wheat. 
•  •  *  I  don't  want  this  deed  turned  over  to 
Mr.  Shepherd  until  the  wheat  question  has  been 
settled.  As  regards  tbe  chattels,  which  you  put 
in  the  contract,  I  can't  say  yet  what  I  can  do 
regarding  the  same.  Tbe  telephone  we  can't 
deliver,  as  it  belongs  to  Gibbs.  As  regards  tbe 
telephone  right  aqd  line,  we  can't  say  about 
this  until  we  hear  from  Mr.  Shultz,  who  had  it 
put  in  and  paid  for  the  same.  I>on't  deliver 
this  deed  until  I  notify  you  to  do  so." 

The  next  day  Cotton  wired: 

"Tour  telegram  at  hand.  Will  hold  deed  as 
instructed." 

March  10th  the  executor  telegraphed  the 
bank  to  deliver  the  deed  to  Shepherd  upon 
payment  of  the  draft  attached  to  the  deed. 
On  March  17th  Cotton  wrote  that: 

"The  possession  of  the  farm  is  holding 'the 
closing  of  the  deal  up.  *  *  *  Let  me  hear 
what  you  say  in  regard  to  the  matter." 

On  March  19th  the  attorneys  for  the  ex- 
ecutor wrote  the  Miller  State  Bank,  unless 
the  draft  was  paid  at  once,  to  return  the 
deed  with  draft  to  the  bank  in  Ohio  from 
which  it  had  been  received.  On  the  same 
day  Cotton  wrote  the  executor,  "We  have 
had  a  lawyer  look  at  our  contract  with  Mr. 
Gibbs,"  and  that  in  the  opinion  of  the  law- 
yer tliere  would  have  to  be  an  arbitration, 
and  said: 

"Now,  as  it  seems  Impossible  for  Mr.  Shep- 
herd and  Mr.  Gibbs  to  agree  upon  the  value  of 
the  wheat,  and  Mr.  Gibbs  still  is  in  possession 
of  tbe  place,  it  will  be  necessary  for  you  to 
follow  the  contract  and  arbitrate  with  him, 
and  pay  him  off  for  the  wheat,  before  you  can 
get  possession." 

In  the  meantime  the  plaintiff  had  employ- 
ed  attorneys  and  had  verified  the  petition 


to  be  filed  in  this  case.  Cotton  was  a  wit- 
ness, and  admitted  that  oa  March  22d  he 
was  in  the  ofSce  of  plaintlfTs  attorneys, 
where  he  wrote  a  letter  to  the  executor,  in- 
closing an  agreement  to  guarantee  Sh^herd 
possession  of  the  farm.  In  which  he  told 
the  executor  to  sign  and  return  the  agree- 
ment, and  thereupon  Shepherd  would  pay 
in  the  full  price  of  the  farm,  which  would 
be  sent  to  the  executor  at  once.  He  testified 
that  Shepherd  paid  the  money  into  the  bank, 
and  that  he,  as  cashier,  sent  a  draft  for 
the  amount  to  the  bank  at  Bellefontalne, 
Ohio;  that  he  deposited  the  letter  In  the 
post  office  on  Friday,  the  28th,  and  on  the 
next  morning  ordered  the  postmaster  to 
hold  tbe  letter;  that  the  postmaster  told 
him  Saturday  evening  that  he  should  either 
send  the  letter  or  return  it;  that  no  mail 
leaves  Miller  on  Sunday,  and  that  on  Mon- 
day morning,  before  the  mall  went  out,  wit- 
ness went  to  the  post  office  and  got  the  letter 
back.  He  was  served  with  a  restraining  or- 
der on  March  28th,  after  he  had  deposited 
the  letter  in  the  post  office.  On  March  28th 
he  wrote  the  executor: 

"Mr.  Shepherd  paid  for  the  farm  yesterday, 
and  took  the  deed,  and  immediately,  while  we 
were  in  the  act  of  mailing  a  draft,  *  *  *  he 
had  papers  served  on  as  sestraining  us  from 
making  payment." 

Later  aa  he  wrote,  suggesting  that  the  ex- 
ecutor come  (H-  send  s<Hne  one  to  settle  mat- 
ters with  Gibbs,  so  as  to  give  Mr.  Shepherd 
possession  before  the  trial  and  save  extra 
expense.  In  a  letter  in  reply,  the  executor 
sharply  criticized  his  actions.  Cotton  an- 
swered, stating  that  he  mailed  the  letter 
March  28th  "but  took  it  back  at  the  order 
of  the  court,  and  will  forward  it  as  soon  as 
released." 

The  trial  court  held  that  there  was  noth- 
ing In  the  correspondence  or  in  the  under- 
standing between  the  parties  that  author- 
ized Cotton  to  enter  into  any  contract  for 
the  executor,  that  the  evidence  showed  that 
neither  the  contract  nor  a  copy  <a  it  was 
ever  sent  to  the  executor,  and  that  none 
of  tbe  details  were  ever  submitted  to  him. 
In  our  opinion  the  correspondence  shows 
nothing  more  than  tbe  usual  and  ordinary 
listing  of  real  estate  with  a  broker  for  sale, 
giving  him  authority  to  find  a  purchaser. 
The  question  has  been  before  this  court  bo 
often  that  further  discussion  of  It  would  be 
superfluous.  In  the  recent  case  of  Haggart 
V.  King,  107  Kan.  76,  190  Pac.  763,  It  is 
said  in  the  opinion: 

"It  has  been  held  that,  under  the  usual  con- 
tract by  which  a  landowner  lists  his  property 
for  sale  with  an  agent,  the  latter  has  no  au- 
thority to  make  a  written  contract  that  would 
be  binding  upon  the  owner.  SuUivant  v.  Jahren, 
71  Kan.  127,  79  Pac.  1071;  Wiggam  v.  Shouse. 
106  Kan.  637,  186  Pac.  896,  and  cases  cited  in 
the  opinion." 
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Aside  from  a  total  want~of  authority  on 
the  part  of  Cotton  to  make  a  contract  for 
the  sale  of  the  land  binding  upon  the  ex- 
ecutor, he  bad  no  authority  to  make  a  con- 
tract that  required  possesion  to  be  given  on 
March  1st,  or  for  a  warranty  deed,  or  to 
contract  for  the  sale  of  personal  property, 
something  not  mentioned  In  the  correspond- 
ence. 

[2]  It  Is  contended,  however,  that  the  ex- 
ecutor ratified  the  contract,  and  that  the 
estate  is  estopped  to  deny  C!otton's  author- 
ity to  enter  Into  it.  We  are  unable  to  find 
in  the  correspondence  anything  to  Indicate 
that  the  executbr  knew  until  after  the  suit 
was  brought  that  any  written  contract  had 
been  entered  into— nothing  to  Indicate  that 
RUdi  coDtract,  or  a  copy  of  It,  had  ever  been 
sent  to  him.  Nor  can  It  be  said  that  he 
ever  consented  to  give  possession  on  March 
Ist,  except  upon  the  condition,  which  he  in- 
sisted upon  all  through  the  correspondence, 
that  the  purchaser  settle  with  the  tenant 
In  the  first  letter  written  after  notice  that 
a  puicliaaer  had  been  found,  the  executor 


"I  am  wondering  if  yon  had  an  Understanding 
with  him"  (Gibbi). 

Time  and  again  he  was  assured  by  Cotton 
that  he  need  not  be  alarmed  about  any  cotn- 
plicatlons  with  Gibbs — that  everything  would 
be  arranged  satisfactorily  to  the  tenant. 
Becoming  apprehensive  tiiat  there  ml^t 
still  be  trouble  with  the  tenant,  the  executor 
telegraphed  to  Cotton: 

"Do  not  close  any  deal  for  sale  of  farm  with- 
out written  Instructions  from  me." 

The  telegram  was  confirmed  by  a  letter.  In 
which  the  executor  said  that  he  could  not 
comply  with  Cotton's  request  to  sell  the  farm 
and  agree  to  give  possession  March  1st.  In 
response  he  was  assured  by  Cotton  that  he 
had  been  informed  by  the  purchaser  that  he 
would  treat  the  tenant  all  right.  In  all  the 
correspondence  the  executor  manifested  a 
desire,  not  ooly  to  protect  the  tenant  from 
any  annoyance,  but  a  desire  not  to  be  In- 
volved in  any  way  in  litigation  or  trouble 
arising  out  of  any  attitude  the  tenant  might 
take  with  respect  to  possession,  and  as  late 
as  January  27th  the  executor  wrote: 

"The  Gibbs  deal  Is  all  that  we  know  of  that 
might  happen  to  cause  trouble  In  getting  this 
■ale  through,  and  we  believe  from  year  let- 
ters that  everything  will  be  all  right." 

He  was  again  assured  that  Cotton  was 
arranging  matters  "to  run  smoothly"  and 
that  on  March  1st  "the  land  will  be  turned 
over  peaceably  to  Mr.  Shepherd,  and  the  cash 
will  be  paid  to  the  estate  in  full."  Full 
knowledge  of  all  the  material  facts  was  es- 
sential before  the  doctrine  of  ratification 
could  apply.  Upon  the  question  of  ratlflca- 
titm,  the  court  said,  in  ruling  upon  the  mo- 
tion for  a  new  trial: 
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"I  have  found  nothing  is  the  correspondence 
that  would  indicate  a  ratification,  or  an  Inten- 
tion to  ratify  the  contract,  on  the  part  of  the 
executor,  as  claimed." 

We  think  the  trial  court  took  the  proper 
view  of  the  question  of  ratification,  and 
that  the  evidence  abundantly  sustains  the 
holding  that,  in  sending  the  deed  to  the  bank 
to  be  delivered  to  the  plaintiff,  the  executor 
was  relying  upon  Cotton's  assurances  that 
there  would  he  no  trouble  or  complications 
with  the  tenant,  and  that,  as  soon  as  he 
discovered  the  truth,  he  promptly  wired  the 
bank  to  return  the  deed  unless  it  was  ac- 
cepted immediately. 

[3]  Finally,  it  is  insisted  by  plaintiff  that 
he  bought  the  land  and  paid  for  It,  that  the 
executor  sent  the  deed  to  the  bank,  with 
directions  to  deliver  to  him  upon  payment  of 
the  agreed  price,  and  that  while  be  may 
not  be  entitled  to  a  decree  for  specific  per- 
formance, he  is  entitled  to  hold  the  deed,  and 
that  the  court  erred  In  ordering  Its  cancella- 
tion. The  view  of  the  court  on  this  questlMi, 
after  having  heard  the  oral  testimony  of 
Shepherd  and  Cotton,  appears  from  the 
court's  language  In  overruling  the  motion 
for  a  new  trial: 

"As  to  the  argument  that  Shepherd  bought 
the  land  and  paid  for  it  -under  the  proposition 
that  the  executor  made:  He  did  not  do  that  in 
-'ood  faith;  Shepherd  never  intended  to  pur- 
chase under  the  conditions  laid  down  by  the 
executor;  he  never  accepted  the  proposition 
tliat  was  made  by  the  executor.  It  is  true 
that  Shepherd  paid  his  money  into  the  bank, 
but  before  he  did  so  he  made  preparation 
*  *  *  immediately  to  sue  the  executor  and 
tie  up  that  money,  so  that  it  could  not  reach  the 
executor.  There  is  no  question  at  all  about 
that.  *  •  *  Mr.  Shepherd's  only  reason  for 
malting  the  payment  was  to  get  possession  of 
that  deed,  get  it' of  record,  and  sue  the  execu- 
tor to  make  him  'come  through'  with  the  con- 
tract that  he  [Shepherd]  had  proposed  in  the 
first  instance. 

"It  developed  in  the  trial  of  this  case  on  the 
receivership  that  Shepherd's  son  was  postmas- 
ter at  Miller,  a  town  in  the  vicinity  of  this  prop- 
erty. The  plan  was  so  laid  that,  when  Shep- 
herd paid  the  money  and  the  draft  was  issued 
by  the  bsiik,  and  the  letter  containing  the  draft 
was  placed  In  the  post  office,  it  lay  in  the  post 
office  long  after  it  should  have  started  to  its 
destination,  and  that  CottiKi,  for  some  reason, 
withdrew  that  letter,  took  it  back  to  the  bank, 
and  held  it  In  bis  possession.  If  Shepherd,  in 
good  faith,  had  intended  to  accept  and  carry 
out  the  contract  that  the  executor  had  propos- 
ed to  him,  be  would  have  paid  his  money  and 
received  the  deed,  and  that  would  hare  been 
the  end  of  it  *  *  *  I  believe  Shepherd  has 
not  acted  In  good  faith,  •  •  •  and  that  he 
has  placed  himself  In  a  position  where  he  can> 
not  plead  equities." 

Doubtless  the  court  was  Impressed  with 
the  evidence  of  collusion  between  plaintiff 
and  Cotton,  aided  by  plaintiff's  son,  who  was 
postmaster,  and  by  the  bank,  to  allow  plain- 
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tiff  to  aecare  possession  of  the  deed  by  a 
colorable  payment  of  the  money  into  the 
bank,  with  an  understanding  that  it  wonld 
be  tied  np  by  a  suit  already  agreed  npon. 
Neither  the  bank  nor  Cotton  had  authority 
to  enter  Into  any  arrangement  to  aid  plain- 
tiff in  a  scheme  to  Involve  the  estate  in  this 
litigation.  Both  Cotton  and  the  bank  were 
the  agents  of  the  executor,  and  good  faith 
required  Cotton  to  protect  the  interests  of 
the  executor.  The  evidence  was  sufficient  to 
sustain  a  finding  that  he  not  only  failed  to 
do  this,  but  that  he  rendered  assistance  to 
plaintiff  to  enable  the  latter  to  gain  an 
advantage  over  the  executor.  The  court 
heard  considerable  oral  testimony,  includ- 
ing that  of  plaintiff,  who  testified  that  he 
paid  Cotton  the  money  for  the  deed,  had 
read  the  deed  t)efore  receiving  it,  and  was 
familiar  with  it,  that  before  Cotton  deliver- 
ed the  deed  he  understood  the  estate  would 
not  attempt  to  furnish  him  possession  of  the 
land,  and  that  he  had  to  accept  the  deed  and 
pay  the  money  in  order  to  hold  the  farm,  and 
that  he  "supposed"  arrangements  were  made 
for  a  restraining  order  to  tie  up  the  money 
in  the  bands  of  the  bank.  There  was  the 
testimbny  of  Cotton  to  the  effect  that  before 
he  entered  into  the  written  contract  with 
Shepherd  he  informed  him  of  the  executor's 
statement  in  regard'  to  the  claims  of  the 
tenant,  and  that  he  had  explained  to  him 
the  position  of  the  estate  with  regard  to  the 
wheat  and  to  Gibbs'  right  in  the  land,  and 
that  Shepherd  promised  to  do  the  "fair, 
square  thing,"  and  to  pay  Gibbs  wliat  the 
wheat  was  worth.  To  some  extent  this 
was  contradicted  by  Shepherd,  who  testified 
he  had  never  seen  any  of  the  letters,  and 
nerrer  knew  what  their  contents  were;  but 
the  court  heard  the  witnesses,  and  reached 
the  conclusion  that  Shepherd  bad  not  acted 
in  good  faith,  and  that  there  was  collusion 
between  him  and  the  executor's  agent.  Un- 
der these  circumstances,  in  our  opinion,  the 
court  was  Justified  in  ordering  the  executor's 
deed  canceled,  and  in  holding  that  plaintiff 
was  not  in  a  position  to  ask  equitable  re- 
nef. 

The  Judgment  is  affirmed. 

All  the  Jus^ces  concurring. 


(107  Kan.  SM) 

IRELAND  V.  WAYMIRE  et  al.   (HILL,  IB- 
fervener).    (No.   22792.)* 

(Supreme   CJoart  of  Kansas.    July  10,  1920.) 

(SyWOm*  by  <ke  Oowt.) 

I,  Action  «=>28— Election  of  remedies  9=>i5 
—Owner  may  sue  for  value  of  property  eon- 
verted;  election  to  sue  for  value  of  property 
makes  suit  for  specific  property  unavailable. 
Where    property    is    wrongfully    obtained 

from  the  owner  by  another  and  converted  to 


Us  own  ase,  the  former  owner  has  two  vane- 
dies  open  to  him,  one  to  treat  the  title  as  hav- 
ing passed,  and  sne  for  its  valae,  and  the  other 
to  sue  for  the  recovery  of  the  specific  property; 
and,  when  with  knowledge  of  the  facta,  he  sues 
for  the  value  of  the- property  converted,  the 
election  is  complete,  and  the  other  remedy  is 
no  longer  available  to  him. 

2.  Eleotlon  of  remedies  «=99— That  first  ao- 
tlon  was  dismissed  does  net  avoid  effect  as 
election. 

The  fact  that  the  first  action  did  not  pro- 
ceed to  judgment,  but  was  dismissed,  does  not 
avoid  the  effect  of  the  election.  The  com- 
mencement of  an  action  or  any  decisive  act  of  a 
party  determines  the  election,  and  gives  finality 
to  it  regardless  of  its  result 

(Aiditionai  Syttabiu  hy  Bditorial  BHg.) 

3.  Eleotlon  of  remedies  «=9l4 — Choice  of  one 
of  two  Inconsistent  remedies  bars  other  rem- 
edy. 

Where  a  parly  having  the  right  to  choose 
one  of  two  inconsistent  remedies  deliberately 
elects  to  follow  one  of  them  with  knowledge  or 
means  of  knowledge  of  tiie  facts,  he  is  elEeCf 
tually  barred  from  thereafter  making  a  new 
election  and  pursuing  the  other  remedy. 

Appeal  from  District  Oiurt,  Linn  (bounty. 

Action  by  J.  C.  Ireland  against  GeOrge  W. 
Waymire  and  others,  with  Intervention  by 
Juanita  Hill.  Motion  by  plaintiff  for  Judg- 
ment against  intervener  on  the  pleadings  was 
sustained,  and  intervener  appeals.    Afiirmed. 

Jolm  A.  Eiall,  of  Pleasanton,  for  appellant. 
Hariy  W.  Fislier,  of  Mound  Oity,  for  ap- 
pellee. 

JOHNSTON,  C  J.  This  case  involves  the 
doctrine  of  election  of  remedies  which  was 
invoked  in  a  controversy  as  to  the  rig^t  to  the 
possession  of  an  automobile.  The  car  was  in 
the  possession  of  the  defendant,  Waynrire; 
and  the  intervener,  Juanita  HUl,  of  Arisona, 
finding  him  in  that  state,  brought  an  action 
against  him  Oiere,  alleging  that  he  had  ob- 
tained possession  of  her  car,  refused  to  re- 
turn it  upon  demand,  and  had  converted  it 
to  his  own  use.  She  .therefore  asked  Judg- 
ment for  fl,120,  the  value  of  the  car,  with 
interest  from  the  Ume  of  the  conversion.  He 
answered  that  she  never  was  the  owner  of 
the  car,  that  be  had  purchased  and  paid  for 
it,  and  was  not  indebted  to  her  in  any  sunu 
Subsequently  she  dismissed  her  acUon  in 
Arizona,  and  undertook  to  recover  possession 
of  the  car  in  this  proceeding.  Ireland,  the 
plaintiff  herein,  brought  this  action. to  re- 
cover $1,025  from  Waymire,  alleged  to  have 
been  fraudulently  obtained  from  plaintiff,  and 
obtained  an  order  of  attachment,  which  was 
levied  upon  the  car  in  question.  Upon  a 
trial  the  attachment  was  sustained,  and  a 
Judgment  against  Waymire  for  the  amount 
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of  tbe  debt  was  rcndend.  After  an  order 
tat  the  sale  of  the  attached  property  had 
been  lasuedr  Juanlta  Hill  intervened  In  the 
action,  alleged  that  ahe  owned  the  car,  and 
asked  for  the  poasession  Of  It  She  alleged 
that  the  location  of  the  car  had  been  conceal- 
ed from  her,  and  therefore  she  had  brought 
the  action  in  Arizona,  but  npon  learning 
that  the  car  vaa  in  Kansas,  she  had  dis- 
missed that  action,  and  was  seeking  a  re- 
covery of  it  in  this  action.  Ireland's  answer 
to  her  interplea  was  a  general  denial,  and 
the  defense  that  by  her  action  in  Arizona  she 
bad  elected  to  treat  the  automobile  as  the 
property  of  Waymlre,  and  was  therefore  pre- 
dnded  from  prosecuting  an  action  for  the 
recovery  of  ttie  apeciflc  property.  The  facts 
related  were  set  forth  in  the  pleadiniBi,  and 
the  court  sustained  a  motion  made  by  the 
plaintiff  for  Judgment  against  the  intervener 
npon  the  pleadings. 

[1]  In  her  appeal  the  intervener  inststs 
that  while  she  had  alleged  the  conversion  of 
tbe  property  by  Waymlre,  she  did  not  aver 
tbat  It  had  been  sold  to  him,  or  that  he  bad 
acquired  It  by  contract,  but  had  alleged  own- 
ership of  the  property,  and  was  asking  a 
recovery  because  she  had  been  wrongfully 
deprived  of  it  It  appears,  however,  that 
she  did  not  ask  for  the  specific  possession  of 
the  property,  but  explicitly  alleged  that  Way- 
mlre had  converted  it  to  his  own  use,  and  she 
proceeded  npon  the  theory  that  be  had  made 
the  property  bis  own,  and  therefore  asked 
that  he  be  required  to  pay  for  It  Two  reme- 
dies were  open  to  her ;  one  for  the  recovery 
of  the  specific  property,  and  the  other  to 
waive  the  tort  and  sue  on  the  implied  obliga- 
tion of  Waymlre  to  pay  for  the  property 
which  he  had  converted.  She  chose  the  latter 
repiedy,  and  Is  conclusively  bound  by  her 
election. 

[3]  It  has  been  consistently  held  through- 
out a  long  line  of  decisions  in  this  state  that 
where  a  party  having  the  right  to  choose  one 
of  two  Inconsistent  remedies  deliberately 
elects  to  follow  one  of  them,  with  knowledge, 
or  the  means  of  knowledge,  of  the  facts,  he 
is  effectually  barred  from  thereafter  making 
a  new  election  and  pursuing  tbe  other  remedy. 
Smith  V.  McCarthy,  30  Kan.  308, 18  Pac.  204 ; 
Moline  Plow  Co.  t.  Rodgers,  63  Kan.  743,  37 
Pac.  Ill;  42  Am.  St  Bep.  S17;  Evans  v. 
Rothschild,  54  Kan.  747,  39  Pac.  701;  Na- 
tional Bank  v.  National  Bank,  67  Kan.  115, 
46  Pac.  79;  Burrows  v.  Johntz,  67  Kan.  778, 
48  Pac.  27 ;  Blaker  v.  Morse,  60  Kan.  24,  55 
Pac.  274;  Bank  v.  Haskell  County,  61  Kan. 
785,  60  Pac.  1062 ;  Railway  Co.  v.  Henrie,  63 
Kan.  330,  65  Pac.  665 ;  Remington  Paper  Co. 
V.  Hudson,  64  Kan.  43,  67  Pac.  636;  James 
V.  Parsons,  70  Kan.  156,  78  Pac.  438;  DU- 
ridi  V.  Bigger,  81  Kan.  756,  106  Pac.  1073. 

The  doctrine  Is  an  application  of  one  phase 
of  the  law  of  estoppel,  which  prevents  one 
who  comes  into  court  asserting  or  defending 
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his  rights  from  taking  and  oceiqtyliic  Incon- 
sistent posldcms. 

"A  party  cannot  either  in  tbe  oonrse  of  liti- 
gation or  in  dealing  Id  pais,  occupy  inconsistent 
positions.  Upon  that  rule  election  is  founded; 
'a  man  shall  not  be  allowed,'  in  the  language 
of  the  Scotch  law,  'to  approbate  and  repro- 
bate.'"   Blgelow  on  Estoppel    (6th  Ed.)   732. 

Another  statement  of  the  basis  of  tbe  rule 
and  of  its  aniUcBtlon  in  cases  like  the  one 
In  hand  Is: 

"The  reason  of  this  role,  as  applied  to  a 
case  of  conversion  where  the  tort  is  waived, 
is  that  the  plaintiff  thereby  electa  to  treat  tiia 
transaction  as  a  sale  whereby  title  to  the  prop- 
erty ia  transferred  to  defendant  and  he  can- 
not thereafter  aaacrt,  either  against  the  de- 
fendant or  another,  that  the  title  so  trans- 
ferred stni  remains  in  himself."  1  a  J.  1040, 
note  60a. 

Plow  Company  t.  Rodgera,  supra,  like  this, 
was  a  case  of  conversion.  Underwood,  an 
agent  to  whom  goods  were  Intrusted,  abscond- 
ed after  disposing  of  them.  The  plow  com- 
pany, the  owner,  aaed  the  agent  uiwn  the 
theory  that  there  had  been  a  conversion  and 
a  transfer  of  ownership  to  Underwood,  and 
asked  for  the  recovery  of  tbelr  value.  Aa' 
that  action  did  not  promise  satisfactory  re- 
sults, the  plow  company  dismissed  it  uid 
sought  a  recovery  of  the  property  itaelf  In 
another  action.  It  was  held  that  the  com- 
pany could  not  blow  hot  and  cold,  that  its 
first  action  was  upon  the  theory  that  the 
title  bad  passed,  and,  if  title  had  passed.  It 
had  no  right- to  tbe  property.  It  was  re- 
marked that — 

"Having  made  Its  election  witii  a  knowledge 
at  least  of  tbe  more  Important  facta  alfacting 
ita  rights,  the  plaintiff  may  not  thereafter  aban- 
don its  first  election  and  choose  the  opposite 
remedy.  An  election,  once  fairly  made  by  a 
party  having  the  right  to  make  it  is  final  and 
conclusive." 

[2]  It  is  dear  that  at  the  outset  both  reme- 
dies were  open  to  the  intervener,  and  that  she 
had  knowledge  of  ber  rights.  Considerable 
Is  said  about  tbe  form  of  the  actlona,  and  it 
Is  urged  that  botb  were  in  their  nature  ex 
delicto,  and  that  therefore  the  rule  Invoked 
was  not  applicable.  The  doctrine  of  election 
does  not  depend  so  much  on  tbe  form  aa  the 
nature  and  theory  of  the  actions.  It  is  the 
inconsistencies  of  the  remedies,  rather  than 
the  fbrnu,  which  give  rise  to  the  e8toiK>eI. 
Commission  Co.  v.  Bank,  79  Kan.  761,  101 
Pac.  617,  24  Ii.  R.  A.  (N.  B.)  490,  17  Ann. 
Cas.  956.  This  view  was  stated  in  Sweet  t. 
Bank,  60  Kan.  641,  77  Pac.  538,  as  foUows : 

"Election  goes  not  to  the  form  but  to  the 
essence  of  the  remedy.  It  applies  only  where 
the  law  supplies  to  a  party  two  or  more  modes 
of  procedure,  predicated  upon  inconsistent  and 
conflicting  theories.  If  the  remedies  afforded 
be  predicated  npon  consistent  theories,  the 
suitor  may  use  one  or  all  of  them;   there  can 
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be  but  one  Batigfacdon.  Where  the  remedies 
afforded  are  inconsistent,  the  election,  of  one 
operates  as  a  bar." 

The  first  action,  whatever  It  may  be  called, 
was  brought  upon  the  theory  that  the  title  to 
the  property  wrongfully  obtained  had  passed 
to  Waynilre.  Although  she  had  not  contract- 
ed a  sale  of  It  to  him,  her  action  in  treating 
the  property  as.  his  and  asking  for  its  value 
operated  as  a  transfer  of  title.  When  she 
chose  that  remedy,  as  she  had  a  right  to  do, 
the  law  Implied  an  obligation  upon  his  part 
to  pay  for  the  property  converted,' and  this 
obligation  was  the  foundation  of  that  action. 
The  cases  dted  clearly  demonstrate  that  the 
remedy  first  chosen  is  wholly  inconsistent 
with  that  invoked  in  the  second  action 
brought  to  recover  the  specific  property. 
Having  chosen  one  remedy,  the  other  was  no 
longer  available  to  her. 

Nor  does  the  fact  that  the  action  did  not 
proceed  to  judgment  affect  the  application  of 
the  principle.  The  commencement  of  an  ac- 
tion or  any  decisive  act  of  a  party  determines 
the  question,  and  gives  finality  to  the  election, 
whatever  may  be  its  result  In  Ck>nrow  v. 
LitUe,  115  N.  T.  387,  22  N.  B.  346,  6  L.  B.  A. 
688,  where  an  election  by  plaintiffs  to  a£arm 
or  avoid  a  contract  was  under  consideration, 
It  was  said : 

"They  could  not  do  both,  and  there  most  be 
a  time  when  their  election  should  be  consid- 
ered final.  We  think  that  time  was  when  they 
commenced  an  action  for  the  sum  due  under 
the  contract." 

The  court  farther  held  that  the  discontinu- 
ance of  the  action  was  immaterial.  See,  also, 
Terry  ▼•  Hunger,  121  N.  Y.  161,  24  N.  B.  272, 
8  L.  R.  A.  216,  18  Am.  St.  Rep.  803. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

All  the  Justices  concurring. 


CUn  Kan.  2741 
MoMULLEN  V.  ATCHISON,  T.  &  S.   F. 
RY.  CO.     (NO.  22593.)* 

(Supreme  Court  of  Kansas.     July  10,  1820.) 

(BvUabu$  by  the  Oourt.) 

1.  Matter  and  servant  «=3276(  10)— Evidence 
held  to  show  that  brakeman  was  engaged  in 
coupling  air  hose  when  killed. 

The  evidence  fairly  tends  to  show  that  the 
deceased  brakeman  was,  when  injured,  engaged 
in  the  performance  of  his  duty  in  attending  to 
the  air  hose  on  the  train  then  being  made  up 
by  the  switching  crew. 

2.  Master  and  servant  ®=>286(33)— Negligence 
In  transmitting  kick  signal  to  engineer  held 
for  jury. 

Thb  record  presents  a  case  rightfully  sub- 
mitted ti>  the  jury  as  to  the  defendant's  negli- 
gence. 


3.  Master  and  servant  «=s>258(l8)— Charge  of 
negligence  In  kicking  oars  held  to  Inoiude 
wrong  signals. 

The  charge  of  negligence  in  kicking  certain 
cars  violently  and  without  warning  against  the 
deceased  is  held  to  include  the  transmission  of 
a  wrong  signal  by  a  member  of  the  switclilng 
crew,  which  signal  was  the  cause  of  such  vio- 
lent movement. 

4.  Matter  and  servant  «=32 1 9(1)— Assumption 
of  risk  under  federal  Enpioyert'  Liability 
Aot,  defined. 

Under  the  federal  Employers'  liiability  Act 
(TJ.  S.  Comp.  St.  H  8657-8665)  assumption  of 
risk  does  not  depend  on  a  danger  so  glaring 
that  a  person  of  ordinary  prudence  would  not 
have  encountered  it,  but  an  employ^  is  not  held 
to  have  assumed  the  risk  unless  the  danger 
is  so  obvious  that  an  ordinarily  prudent  person 
would  observe  and  appreciate  it. 

5.  Matter  and  servant  4=a2l3(5)  —  Brakeman 
held  net  to  have  assumed  risk  from  kicking 
oars. 

WhOe  it  was  a  frequent  thing  to  make  op 
trains  by  kicking  and  shoving  cars,  the  switch- 
ing crew  in  this  instance  knew  that  some  mem- 
ber of  the  train  crew  would  be  required  to  at- 
tend to  coupling  the  air  hose  on  Uie  train  be- 
ing made  up,  and  the  deceased  is  not  held  to 
have  assumed  the  risk  of  the  sudden  and  vio- 
lent propulsion  of  the  cars  against  him  without 
warning,  under  the  circumstances  shown  by  the 
record,  and  which  the  jury  found  was  done  in 
a  negligent  manner. 

6.  Master  and  servant  ^9 1 36— Lack  of  knowU 
edge  of  dangerous  position  of  brakeman  eon- 
pllng  oars  held  not  to  excuse  employes. 

It  was  not  error  to  refuse  an  instruction 
exonerating  the  defendant  if  the  switching  crew 
bAd  no  notice 'and  were  ignorant  that  the  de- 
ceased was  in  a  position  of  danger. 

7.  Special  InterrogatOflet. 

No  material  error  arose  by  the  refusal  to 
require  more  definite  answers  to  certain  speci- 
fied questions,  or  the  refusal  to  set  aside  the 
answers  to  certain  others. 

Appeal  from  District  C!ourt,  Earvey 
County. 

Action  by  Esther  I.  McMulIen,  administra- 
trix of  the  estate  of  Hugh  Gale  McMullen, 
deceased,  against  the  Atchison,  Topeka  & 
Santa  V6  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Wm.  R.  Smith,  0.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  J.  D.  Houston,  of  Wichita, 
for  appellant. 

Branine  &  Hart,  of  Newton,  for  app^ee. 

WEST,  J.  The  plaintiff  reoovered  a  Judg- 
ment for  $10,000  for  the  death  of  her  hus- 
band, alleged  to  have  been  caused  by  the  neg- 
ligaice  of  the  defendant  in  kicking  certain 
cars  against  those  connected  with  the  ca- 
boose where  he  was  worldng.  The  defend- 
ant appeals,  and  in  its  brief  complains  of 
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rulings  refusing  instructions,  denying  mo- 
tions to  set  aside  certain  flndlngs,  and  for 
Jndsmait  on  the  special  findings,  and  refus- 
ing a  new  trial. 

Tbe  deceased  was  In  tlie  employ  of  the  de- 
fendant as  a  brakeman,  and  on  the  momTng 
In  question  was  engaged  at  Emporia  In  help- 
ing make  up  a  west-bound  freight  train.  The 
way  car  and  six  freight  cars,  coupled  togeth- 
er, were  standing  on  track  No.  4,  the  way 
car  being  attached  at  the  east  end  of  the 
string  and  the  deceased  was  at  the  east  end 
of  the  way  car.  Another  part  of  the  train  to 
be  made  up  was  propelled  against  these  cars, 
and  In  some  way  he  was  caught  and  run 
over  and  suffered  fatal  injuries. 

"Hie  petition  alleged  that  his  death  was 
caused  by  the  negligence  of  the  defendant  In 
this:  That  while  he  was  at  the  rear  or  east 
end  of  the  way  car  the  defendant,  its  agents, 
■ervants,  and  employes,  negligently  ran  the 
switch  engine  with  freight  cars  attached 
thereto,  and  being  shoved  at  a  dangerous 
rate  of  speed,  and  negligently  kicked  the  way 
car,  and  ran  the  engine  and  cars  with  great 
force  and  Tlolence,  and  without  warning  and 
in  a  negligent  manner,  against  the  west  por- 
tion of  the  train  then  made  up,  thereby  neg- 
ligently causing  such  portion  of  the  train 
and  way  car  to  be  suddenly  moved  back- 
n-arda  and  oyer  the  body  of  McMullen.  ^ 

The  train  was  being  made  up  on  a  curved 
track,  so  that  the  signals  had  to  be  relayed 
to  tbe  ^iglneer,  and  it  is  claimed  that  the 
trouble  arose  from  the  fact  that  one  of  the 
train  crew  who  received  a  signal  to  come 
ahead  signaled  to  the  eng^ineer  to  make  a 
kick,  meaning  to  move  his  engine  rapidly 
and  then  suddenly  stop,  so  that  cars  uncou- 
pled from  those  still  attached  to  the  engine 
would  be  kicked  or  projielled  violently  in 
the  direction  in  which  they  had  been  started. 

The  defendant  filed  a  general  denial,  and 
pleaded  contributory  negligence  and  assump- 
tion of  risk.  The  Jury  with  their  verdict  an- 
swered several  questions,  and,  having  been 
required  to  retire  and  answer  certain  ones 
more  definitely,  came  in  with  17  findings,  one 
to  the  effect  that  the  verdict  was  based  on 
negligence  of  the  switching  crew  in  transmit- 
ting signal'  to  the  engineer,  another  that  the 
evidence  did  not  show  what  tbe  deceased  did 
to  protect  himself  from  the  time  he  placed 
himself  in  the  position  where  he  was  struck. 
As  to  whetlier  there  was  anything  to  prevent 
McMullen  from  seeing,  hearing,  and  ascer- 
taining that  the  switching  crew  were  engag- 
ed in  shifting  and  moving  cars  in  and  about 
the  making  up  of  the  train  the  answer  was: 

"McMullen  had  a  right  to  assume  that  switch- 
ing crew  knew  where  he  was  at  that  time. 
No  evidence  to  show  that  McMullen  did  not 
know  switclting  crew  were  making  up  train." 

"(15)  If  the  come-ahead  signal  given  by 
Switchman  Moomaw  had  been  correctly  trans- 
mitted by  the  Switchman  Philips  to  the  engi- 


neer, and  the  engineer  had  obeyed  the  signal, 
would  the  brakeman  Mr.  McMullen  have  been 
injured?     A.  No." 

"(17)  Is  it  not  a  fact  that  Switchman  Moo- 
maw gave  the  come-ahead  signal,  and  that  the 
Swltdiman  Philips  transmitted  the  kidc  signal 
to  the  engineer?    A  Tea." 

The  defendant  contends  that  it  was  guilty 
of  no  negligence  towards  McMullen.  It  is 
argued  that  his  presence  at  the  way  car  was 
unknown  to  any  member  of  the  switching 
crew  engaged  in  making  up  the  train;  that 
the  way  car  had  been  coupled  to  the  switch 
engine  and  Idcked  a  number  of  times  before 
the  accident;  that  McMullen  Just  before  the 
injury  was  In  the  way  car,  and  knew  what 
the  switching  crew  were  doing ;  that  he  was 
an  experienced  brakonan,  and  fully  under- 
stood the  manner  in  which  trains  were  made 
up.  It  seems  that  the  duty  he  had  to  per- 
form was  to  connect  the  air  hose  on  the  cars 
as  they  were  coupled  up  by  the  switching 
crew,  and  it  is  beyond  dispute  that  kicldng 
was  a  common  practice  of  which  he  with  his 
two  years'  experience  was  quite  well  aware. 
It  was  equally  well  known  to  the  switch 
crew  that  it  was  the  duty  of  some  one  of 
the  train  crew  to  be  on  hand  to  attend  to  this 
coupling,  although  it  does  not  appear  that 
they  had  any  knowledge  that  McMullen  was 
actually  the  one  at  work  at  this  time.  It 
was  alleged  in  the  answer  that  it  was  the 
duty  of  McMullen  to  see  that  the  air  hose 
on  the  train  were  in  proper  condition  l>efore 
the  train  started,  and  to  attend  to  the  cou- 
pling up  of  the  cars  therein. 

One  of  the  switchmen  testified: 

"They  couple  up  the  air  between  each  of  the 
cars  and  open  up  the  angle  cock.  Yon  have 
to  go  in  between  the  cars  when  that  is  done. 
That  is  done  by  the  brakeman  when  the  train 
is  being  made  up.  That  is  the  general  rule. 
As  the  cars  are  put  in  they  step  in  and  couple 
up  the  air.  That  is  tbe  custom  and  practice. 
Onr  engine  crew  knew  that  fact." 

It  was  testified  that- 
after  the  six  cars  and  .caboose  were  kicked 
down  on  track  4,  a  car  was  kicked  to  track  5, 
and  it  was  desired  to  run  it  on  the  head  end 
of  the  train,  and  it  was  left  on  track  No.  5 
temporarily.  "Then  we  kicked  2  more  towards 
4  track.  We  gave  them  a  little  kick  to  Idck 
them  dear  of  No.  6.  *  *  *  Those  2  cars 
did  not  dear  track  6.  Tbe  head  car  was 
pointed  into  4,  and  the  hind  car  of  the  two 
stopped  so  that  it  fouled  6,  so  that  this  car 
couldn't  go  into  6  without  cornering  it.  In 
other  words,  the  west  end  of  those  two  cars 
didn't  quite  dear  track  5.  Tbe  drag  was  stand- 
ing a  little  west  of  6  track,  about  halfway  be- 
tween. I  would  imagine  there  were  about 
60  or  70  cars  between  the  end  of  the  drag  that 
we  had  hold  of  and  the  west  end  of  the  car 
that  stopped.  When  we  lucked  them  down  in 
there  I  stepped  on  the  other  side  to  see  if  the 
other  cars  went  to  clear  No.  5,  and  I  saw  that 
they  didn't,  and  I  lined  the  switch  back  for  th* 
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lead,  and  I  stepped  over  on  the  sonth  side, 
and  gave  tbem  Uie  sign,  to  come  ahead  and 
shove  them  into  the  dear.  «  •  •  When  I 
gave  the  come-ahead  signal  Philips  gave  the 
come-ahead  signal.  The  engineer  came  ahead 
and  shored'  down  against  those  2  cars.  When 
we  coupled  into  them  I  gave  the  sign  to  come 
ahead,  to  come  on  in.  I  saw  Philips;  he  gave 
them  a  sign  to  give  them  a  kick.  *  *  •  When 
the  high-ball,  or  kick  signal,  was  given  by  Philips 
the  engineer  opened  her  up  and  gave  it  a  shot. 
As  quick  as  I  seen  the  high-ball  and  seen  that 
the  engineer  was  going  to  kick  them,  I  com- 
menced to  stop  him,  flag  him  down.  I  gave 
a  stop  sign.  •  •  •  After  the  2  cars  stopped, 
and  we  bad  come  np  to  them,  we  intended  to 
shove   them    in   far    enough    to    dear    No.    6. 

*  *  *  The  effect  of  the  2  car*  coming  np 
against  tfa«  6  cara  that  wer«  standing  on 
track  4  was  this,  the  distance  was  so  short 
between  the  string  of  cars  attached  to  the 
way  car,  and  the  rest  that  we  bad  hold  of 
after  we  had  coupled  in  to  those  that  it  bit 
those  cara  a  pretty  hard  rap,  and  it  had  a 
tendency  to  give  them  a  violent  Jar  backwards. 
I  should  judge  that  the  caboose  moved  about 
four  car  lengths  by  reason  of  that  impact.  A 
ear  length  is  generally  figured  about  40  feet. 

*  *  *  The  difference  in  the  movement  of 
those  cars  by  reason  of  the  high-ball,  or  kick 
signal,  being  given  by  Philips,  instead  of  the 
alow  and  easy  come-ahead  signal,  caused  them 
to  hit  the  drag  of  cars  and  give  them  a  lurch 
backwards.  •  •  •  If  the  engineer  had  only 
responded  to  the  come-ahead  signal  that  Taylor 
and  I  were  giving  at  that  time,  we  would  not 
have  hit  the  w«st  end  of  those  standing  ears 
at  that  time." 

The  condition  of  the  deceased's  body  when 
found  showed  tbat  be  had  been  dragged  for 
some  distance,  and  cinders  were  ground  into 
the  wounds.  The  engineer  of  the  switching 
crew  testified: 

"A.  If  it  was  kicked  hard  enough  to  more 
the  way  car  four  car  lengths,  it  was  an  awful 
hard  lick  they  got  I  don't  know  that  It  was 
moved  that  far. 

"Q.  Assuming  that  it  did  move  that  far,  you 
would  say  it  got  an  awful  hard  lick?  A.  Yes, 
sir;  if  it  moved  it  that  far,  it  must  have  got 
an  awful  kick." 

llils  iB  not  a  cose  of  a  trespasser  or  track- 
walker, or  even  of  a  switchman  working 
where  he  could  be  seen  by  the  engineer  and 
those  In  charge  of  the  train  movement  It 
was  the  duty  of  the  switching  crew  to  make 
up  the  trains,  except  attending  to  the  air 
hose,  and  tbat  was  the  deceased's  duty.  A 
rule  of  the  company  provided  that  brakemoi 
must  be  at  their  trains  and  ready  for  duty 
30  minutes  before  leaving  time,  and  earlier 
if  required. 

"Brakemen  of  freight  trains  will  be  expect- 
ed to  conple  air  hose  in  making  up  trains  at 
terminal  points,  and  have  train  in  readiness  to 
test  air  when  engine  reaches  train.  They  will 
begin  invariably  at  the  rear  end  of  train,  and 
see  that  stopcock  in  train  pipe  at  rear  of  last 
air  car    is  closed,  and  all  other  stopcoiAs  in 


train  pipe  at  end  of  ears  are  open;  that  the 
hose  are  all  coupled;  that  the  stopcock  in 
branch  pipe  of  each  car  i«  open;  the  handle 
of  pressure-retaining  valve  on  each  car  turned 
down,  and  all  hand  brakes  released,  unless  they 
are  needed  to  hold  the  cars  while  making  up 
train." 

It  was  testified  that— 

These  cars  were  equipped  with  automatic  air 
brakes.  "There  is  a  hose  between  each  car, 
and  when  they  are  coupled  np  and  the  angle 
cock  is  open,  and  they  are  coupled  on  to  the 
engine,  there  is  an  air  pump,  and  the  engine 
pumps  air  into  the  reservoir  and  Into  the  train 
line,  so  that  when  they  want  to  stop  and  want 
to  set  the  brakes,  the  engineer  makes  a  re- 
duction, and  that  squeeses  the  train  line  and 
the  reservoir,  and  that  has  a  tendency  to  push 
the  brake  cylinder  ahead  and  set  the  brake. 
*  *  *  In  coupling  up  the  air  hose  and  air 
line,  the  first  thing  for  a  man  to  do  in  con- 
nection with  that  duty  on  that  morning  would 
be  to  shut  the  angle  cock.  *  *  *  He  would 
bare  something  to  do  with  reference  to  the 
tail  hose.  •  *  *  It  has  always  been  cus- 
tomary for  the  rear  brakeman  to  couple  np  the 
air  hose." 

The  conductor  testified  that — 

He  said  nothing  to  McMuUen  about  the  work 
to  be  done  that  morning.  "He  knew  what  was 
to  be  done.  All  there  was  left  for  him  to  do 
was  to  couple  up  the  hose  on  the  train.  He 
would  commence  at  the  rear  end  of  the  way 
car,  then  turn  the  angle  cock.  He  was  sup- 
posed to  commence  his  duties  80  minutes  be- 
fore the  time  come  to  leare.  *  *  *  McMul- 
len  was  supposed  to  hang  np  the  tail  hose  on 
the  hook  prorided  for  it" 

After  the  Injury  Conductor  Tenney  exam- 
ined the  rear  end  of  the  way  car,  and  found 
the  angle  cock  closed.  He  did  not  believe 
the  tall  hose  was  hung  up.  He  thought  it 
was  banging  down.  He  had  gott«i  four  cars 
ahead  of  the  way  car  in  checking  the  train 
when  the  injury  occurred.  The  witness  said 
that,  assuming  McMullen  was  hanging  np  the 
tail  hose  or  adjusting  the  angle  cock,  be 
would  say  tbat  he  was  in  the  performance  of 
his  duty  at  tbat  time. 

Philips,  one  of  the  switching  crew,  testified 
that  when  they  gave  the  kick  signal,  the  dis- 
tance between  the  ends  of  the  cars  they  bad 
hold  of  and  the  train  on  the  track  was  about 
10  or  12  feet.  Another  brakeman  of  the  train 
crew  testified  tbat  he  went  on  duty  at  6:30. 
McMullen  was  In  the  way  car  when  he  ar- 
rived. After  the  witness  left  the  way  car  he 
proceeded  to  check  the  train  the  same  as  the 
conductor  did,  and  while  they  were  checking 
up  the  train  all  tbat  McMullen  had  to  do 
would  be  to  couple  up  the  air  hose.  McMul- 
Icn's  first  duty  to  perform  in  connection  with 
the  coupling  up  of  the  air  line  would  be  to 
go  to  the  rear  end  of  the  way  car  and  couple 
up  the  tail  hose  and  turn  the  angle  cock  on 
the  rear  end  of  the  way  car.    At  the  time 
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they  arrived  at  the  way  car  the  angle  cock 
wonld  be  open  and  the  tail  hose  down.  He 
examined  the  rear  end  of  the  way  car  after 
McMnllen  was  injured.  The  angle  cock  was 
closed.  The  tall  hose  was  still  down.  If 
McMnllen  was  at  the  rear  of  the  way  car 
closing  the  angle  cock  and  hanging  up  the 
tail  hose  at  the  time  he  was  injured,  he 
would  th'jn  be  in  the  performance  of  his  du- 
ty. There  would  not  be  any  other  occasion 
for  his  l>eing  hack  there  at  all,  exc^t  to  close 
the  angle  cock  and  hang  the  tail  hose  up. 
Counsel  for  defendant  in  their  brief  say: 

"There  was  no  eyewitness  to  t|ie  accident, 
Bor  was  there  any  testimony  as  to  how  it  oc- 
curred. It  may  be  assumed,  however,  that 
Tcry  shortly  after  the  conductor  and  brakeman 
left  the  way  car,  he  left  the  car  and  dosed  the 
angle  co^,  and  at  that  time  the  cars  were 
kicked  in  on  track  4,  and  by  the  impact,  while 
he  waa  between  the  rails  on  track  4,  and  at 
the  rear  end  of  the  way  car,  was  knocked 
down  and  run  over.  This  assumption  is  baaed 
entirely  on  the  situation  appearing  after  the 
accident.  •  •  •  The  duty  of  the  conductor 
and  brakeman  of  the  train  crew  was  to  exam- 
ine the  seals  and  check  the  cars  in  the  train, 
and  tliat  of  McMullen  was  to  dose  the  angle 
cock,  hang  up  the  tail  hose,  and  couple  up 
the  air  hose  on  the  tr^n.  This  was  usually 
done  after  the  train  was  made  up,  and  just 
before  or  after  the  road  engine  was  attached 
to  the  train.  Although,  from  what  he  told  Dr. 
Eckdall,  it  waa  not  the  proper  time  to  do  so, 
be  tboogbt  it  had  to  be  done,  and  he  would 
.perform  that  duty  while  the  train  was  being 
made  up." 

[11  From  all  this  testimony  and  the  mles 
of  the  company  referred  to  and  the  condition 
of  affairs  assumed  by  counsel  for  defendant, 
it  seems  unreasonable  to  hold  that  McMullen 
waa  not  engaged  in  the  performance  of  his 
duty  when  injured,  or  that  he  was  not  locate 
ed  and  engaged  as  the  switch  crew  knew  lie 
or  some  other  brakeman  ought  to  be. 

[2]  While  it  may  not  have  I>een  the  duty 
of  the  switch  crew  to  keep  a  lookout  under 
ordinary  circumstances  for  a  member  of  tlie 
train  crew  attending  to  the  air  couplings,  the 
viol^it  collision  caused  by  the  wrong  signal 
and  its  effects  were  such  as  to  make  it  a 
question  for  the  Jury  whether  such  operation 
was  negligent  or  not  Saar  t.  Bailway  Co., 
97  Kan.  441, 16S  Pac.  964. 

[3]  But  it  is  urged  that  the  negligence  on 
which  the  Jury  Insed  the  verdict  waa  other 
than  that  alleged  in  the  petition.  We  hold, 
however,  the  charge  tliat  the  switch  engine 
and  cars  were  shoved  at  a  dangerous  rate  of 
speed  and  ran  with  great  force  and  violence 
without  warning  against  the  other  cars  of 
the  train,  causing  the  way  car  suddenly  and 
violently  to  move  backwards  over  the  body  of 
McMnllen,  fairly  includes  the  cause  of  such 
alleged  violence,  which  was  the  transmission 
of  the  wrong  signal.  Ldnker  v.  Bailroad  Co., 
82  Kan.  580,  109  Pac.  678. 


[4,  6]  It  is  also  urged  that  the  deceased 
assumed  the  risk,  thereby  exonerating  the 
defendant.  In  Spinden  v.  Bailway  Oa,  95 
Kan.  474,  148  Pac.  747,  we  held  that,  in  an 
action  under  the  federal  Employers'  Lia- 
bility Act  it  was  error  to  instruct  that  tlie 
assumption  of  risk  could  only  be  established 
by  showing  that  its  danger  was  so  glaring 
that  a  person  of  ordinary  prudence  would  not 
have  attempted  it  In  the  opinion  it  was 
said: 

"The  employ^  is  not  regarded  as  assuming 
Quknown  or  unappreciated  risks  arising  from 
his  employer's  neglect,  unless  they  are  so  ob- 
vious that  an  ordinarily  prudent  person  would 
observe  and  appreciate  them"  (at  page  476 
of  95  Kan.  at  page  748  of  148  Pac). 

The  federal  Supreme  Conrt  in  Seaboard 
Air  Line  v.  Horton,  233  U.  S.  492,  34  Sup. 
Ot  635,  68  U  Ed.  1062,  L.  R.  A.  1915C,  1, 
Ann.  Cas.  1915B,  475,  held  that .  Congress 
in  enacting  this  legislation  based  the  action 
upon  negligence  only,  and  excluded  responsi- 
bility of  the  carrier  to  its  employte  for  de. 
fects  not  attributable  to  negligence.  Touch- 
ing risks  not  naturally  incident  to  the  occu- 
pation, it  was  said: 

"These  the  employ^  is  not  treated  as  assum- 
ing ontil  he  becomes  aware  of  the  defect  or 
disrepair  and  of  the  risk  arising  from  it  unless 
defect  and  risk  aUke  are  so  obvious  that  an 
ordinarily  prudent  person  under  the  circum- 
stances would  have  observed  and  appreciated 
them."  233  V.  S.  at  page  504,  34  Sup.  Ct 
at  page  640  (58  L.  Ed.  1062,  L.  R  A.  1915C, 
1,  Ann.  Cas.  lOlSB,  475). 

The  same  court,  in  Beese  v.  Pbila.  ft  R.  By., 
239  n.  S.  463,  36  Sup.  Ct  134,  60  L.  Ed. 
384,  held  that  a  railroad  is  hotmd  to  exercise 
under  the  circumstances  the  care  towards  its 
employes  "which  the  exigency  reasonably 
demands  in  furnishing  proper  roadbed, 
tracks  and  other  structures"  (SyL  par.  L), 
and  that  failure  to  exercise  this  care  con- 
stituted negligence.  In  CSies.  &  Ohio  By.  v. 
De  Atley,  241  U.  S.  310,  36  Sup.  Ct  564, 
60  L.  Ed.  1016,  the  plaintitC  was  the  head 
brakeman  on  a  fast  interstate  freight  train, 
and  was  directed  by  the  engineer  to  go  to 
a  telephone  at  a  certain  station  to  ascertain 
the  wherealMuts  of  another  train,  so  as 
to  determine  wbettier  it  was  safe  to  pro- 
ceed ahead  of  it  Be  was  unable  to  under- 
stand the  operator  and  so  reported  to  the 
engineer,  then  got  Into  the  cab,  and  rode 
until  it  stopped  for  coal  and  water.  He  was 
then  directed  by  the  engineer  to  go  forward 
and  ascertain  the  whereabouts  of  the  other 
train.  He  at  onoe  left  the  cab,  and  saw 
the  other  train  approaching.  When  it 
reached  the  platform  he  attempted  to  board 
the  engine.  He  could  not  accurately  Judge 
the  speed  of  it,  but  it  appeared  to  be  going 
slowly  enough  for  liim  to  board  it  But  in 
att«nptlng  to  do  so  he  fell  beneath  the 
wheels,  and  his  arm  was  cut  off.    He  had 
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been  employed  about  six  weeks,  and  had 
made  two  round  trips  to  get  familiar  with 
his  duties.  He  had  frequently  been  called 
on  to  leave  the  train  and  go  forward  for 
signal  orders.  On  this  occasion  the  train 
was  running  about  12  miles  an  hour.  The 
case  went  to  the  jury  under  instructions 
making  the  defendant's  liability  dependent 
upon  whether  the  engineer,  with  knowledge 
of  the  plaintiff's  presence  and  of  his  attempt 
to  board,  operated  the  train  at  such  a  speed 
as  to  make  the  attempt  unusually  hazardous. 
There  was  a  verdict  for  the  plaintiff.  The 
court  said: 

"It  is  insisted  that  the  tme  test  is,  not  wheth- 
er the  employ^  did,  in  fact,  know  the  speed  of 
the  train  and  appreciate  the  danger,  but  wheth- 
er he  ought  to  have  known  and  comprehended; 
whether.  In  effect,  he  ought  to  have  anticipated 
and  taken  precautions'  to  discover  the  danger. 
This  is  inconsistent  with  the  rule  repeatedly 
laid  down-  and  uniformly  adhered  to  by  this 
court  According  to  our  decisions,  the  settled 
rule  is,  not  that  it  is  the  duty  of  an  employi 
to  exercise  care  to  discover  extraordinary  dan- 
gers that  may  arise  from  the  negligence  of 
the  employer  or  of  those  for  whose  conduct 
the  employer  is  responsible,  but  that  the  em- 
ployi  may  assume  that  the  employer  or  his 
agents  have  exercised  proper  care  with  respect 
to  his  safety  until  notified  to  the  contrary,  un- 
less the  want  of  care  and  the  danger  arising 
from  it  are  so  obvious  that  an  ordinary  careful 
person,  under  the  circumstances,  would  observe 
and  appreciate  them."  241  U.  S.  at  page  315, 
36  Sup.  Ct  at  page  666  (60  L.  Ed.  1016). 

It  was  further  stated  that  the  court  was 
unable  to  concur  In  the  view  that  there  was 
no  question  for  the  Jury. 

"Whether  the  risk  was  an  extraordinary  risk 
depended  upon  whether  the  speed  of  the  train 
was  greater  than  plaintiff  reasonably  migbt 
have  anticipated;  and  this  rested  upon  the 
same  considerations  that  were  determinative  of 
the  question  of  the  engineer's  negligence."  241 
U.  S.  at  page  317,  36  Sup.  Ct  at  page  666 
(60  L.  Ed.  1016). 

In  Ches.  &  Ohio  Ry.  v.  Proffitt,  241  D.  S. 
462,  36  Sup.  Ct.  620,  60  L.  Ed.- 1102,  the  plain- 
tiff was  head  brakeman  on  a  fast  interstate 
freight  train  comprising  about  40  cars 
which  bad  just  come  Into  the  terminal  yards 
and  were  about  to  be  taken  forward.  He 
got  upon  the  road  engine,  and  this  was  at- 
tached to  the  train,  plaintiff  making  the 
coupling.  Just  after  this  he  met  the  yard- 
master,  who  directed  him  to  cut  out  3  cars 
at  the  head  end  of  the  train  and  switch 
them  off  on  a  side  track  and  come  back  and 
Touple  up.  The  plaintiff  went  with  the 
engine  and  crew  to  take  oat  the  three  cars, 
and  returned  to  the  main  track  with  the 
engine  and  one  car,  coupled  the  latter  to  the 
forward  end  of  the  train  and  was  in  the 
act  of  coupling  up  the  air  hose,  an  opera- 
tion whldi  required  him  to  step  between 
the  rails.    While  be  was  in  this  position  a 


colllBlon  took  place,  caused  by  the  acts  of  the 
yard  crew  who,  unknown  to  the  plaintiff, 
under  orders  of  the  yardmaster  were  engaged 
in  switching  cars  at  the  rear  end  of  the 
train  and  drove  a  cut  of  29  cars  into  th« 
standing  cars  vi-ith  undue  violence.  The 
Impact  was  such  that  the  plaintiff  wa« 
knocked  down,  run. over,  and  injured.  There 
was  the  usual  conflict  In  the  testimony 
about  what  happened  and  what  the  custom 
of  the  railroad  men  was.  The  trial  court 
instructed  that  if  the  Jury  found  the  method 
of  making  up  trains  employed  by  the  defend- 
ant on  this  occasion  was  such  as  a  reason- 
ably  prudent  man  would  have  adopted  in 
the  conduct  of  his  business,  then  the  plaintiff 
assumed  the  risks  reasonably  and  usually 
incident  thereto.  It  refused  to  give  a  re- 
quested Instruction  that  if  the  method  em. 
ployed  was  the  usual  and  ordinary  method 
then  the  plaintiff  assumed  all  the  risks  in- 
cident thereto.    The  Supreme  Ckturt  said: 

"To  subject  an  employ^,  without  warning,  to 
unusual  dangers  not  normally  incident  to  the 
employment  is  itself  an  act  of  negligence.  And, 
as  has  been  laid  down  in  repeated  decisions 
of  this  court,  while  an  employe  aasumea  the 
risks  and  dangers  ordinarily  incident  to  the  em- 
ployment in  which  he  voluntarily  engages,  so 
far  as  these  are  not  attributable  to  the  negli- 
gence of  the  employer  or  of  those  for  whose 
conduct  the  employer  is  responsible,  the  em- 
ploy£  has  a  right  to  assume  that  the  employer 
has  exercised  proper  care  with  respect  to  pro- 
viding a  reasonably  safe  place  of  work  (and 
this  includes  care  in  establishing  a  reasonably 
safe  system  or  method  of  work),  and  is  not 
to  be  treated  as  assuming  a  risk  that  is  at- 
tributable to  the  employer's  negligence  until 
he  becomes  aware  of  it,  or  it  is  so  plainly  ob- 
servable that  he  must  be  presumed  to  have 
known  it.  The  employd  is  not  obliged  to  ex- 
ercise care  to  discover  dangers  not  ordinarily 
incident  to  the  employment,  bul  which  result 
from  the  employer's  negligence."  241  U.  S.  at 
page  468,  86  Sup.  Ct  at  page  622  (60  L.  Ed. 
1102). 

In  Chicago,  R.  I.  &  P.  Co.  v.  Ward,  2S2 

TT.  S.  18,  40  Sup.  Ct  275   (64  L.  Ed.   )         i 

decided  by  the  same  court  March  1,  1920, 
it  was  held: 

"In  the  absence  of  notice  to  the  contrary,  i 
a  switchman  on  a  cut  of  cars  to  be  cut  off 
from  the  engine  had  a  right  to  act  on  the 
belief  that  the  usual  method  would  be  followed 
and  the  cars  cut  off  at  the  proper  time,  so  that 
he  might  safely  proceed  to  perform  bis  duty 
of  setting  the  brake  to  check  the  cars."  Syl. 
par.  4. 

"A  switchman,  whose  duty  it  was  to  set 
the  brake  on  a  cut  of  cars  after  it  had  been 
cut  off  from  the  engine,  and  who  was  injured 
by  the  sudden  checking  of  the  cars,  due  to  the 
engine  foreman's  failure  to  make  the  disconnec- 
tion when  the  speed  of  the  engine  was  reduced, 
did  not  assume  the  risk,  as  the  injury  did  not 
result  from  an  obvious  condition  of  danger,  bat 
from  the  negligent  operation  of  the  particuler 
cat  of  cars."    SyL  par.  6. 
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The  trial  Gonrt  Instracted  that  when  an 
employ4  knows,  or  in  the  exercise  of  rea- 
aonable  and  ordinary  care  sboald  know, 
the  risk  to  which  he  is  exposed,  he  will  as  a 
rale  be  held  to  have  assumed  sndi  risk. 
The  Supreme  Court  said  this  charge  was, not 
applicable,  and  qaoted  from  the  De  Atlejr 
decision  that  It  Is  not  the  duty  of  the  employ^ 
to  exercise  care  to  discover  extraordinary 
dangers  that  may  arise  from  the  negligence 
vt  the  onployer  or  those  for  whose  conduct 
he  is  responsible,  and  that  the  employe  may 
assume  that  the  Employer  has  exercised 
proper  care  for  bis  safety  ontil  notified  to 
tbe  contrary,  unless  the  want  of  care  and 
danger  arising  from  it  are  so  obvious  that 
an  ordinarily  careful  person  under  the  circum- 
stances would  observe  and  appreciate  them. 
Tbe  United  States  Circuit  Court  of  Appeals, 
Second  Circuit,  in  Brie  B.  Co.  v.  Liinnekogel 
(decided  January  16,  1017)  248  Fed.  388, 
160  C.  C  A.  S99,  held  that  when  one  acting 
as  brakeman,  while  assuming  the  risk  of 
falling  from  the,  car  on  which  he  was  riding 
did  not  assume  the  risk  of  bieing  thrown 
therefrom  by  the  negligent  act  of  the  compa- 
ny, "for  such  risks  are  not  risks  incidental 
to  tbe  eotfployment  assumed  under  the  act" 
Syl.  par.  1. 

While,  as  already  observed,  it  was  a 
frequent  thing  to  make  up  trains  by  re- 
sponding to  the  kick  signal,  and  the  Jury 
were  asked  whether  on  this  occasion  the 
switching  crew  were  engaged  in  making  up 
trains  by  kicking,  shoving,  and  shifting 
cars  in  about  the  same  manner  as  defend* 
anfs  employes  had  frequently  done  before, 
and  the  answer  was,  "No,  on  account  of 
transmitting  signals,"  In  reply  to  another 
question  (No.  7)  whether  it  was  customary 
and  necessary  to  kick  and  bump  cars  against 
each  other  in  order  to  make  lip  trains, 
they  said,  "It  was  customary,  but  done  in 
negligent  manner  at  time  of  deceased's 
injury." 

[i]  The  trial  court  is  criticized  for  refusing 
to  instruct  that  if  the  members  of  the  switch 
crew  had  no  notice  and  were  ignorant  that 
the  deceased  was  in  a  position  of  danger 
when  the  cars  were  moved  against  him 
they  should  find  for  tbe  defendant,  -  and  cite 
Ivey  T.  BaUroad  Co.,  99  Kan.  613,  162  Pac 
288.  But  in  that  case  the  Jury  found  that 
no  member  of  the  switctilng  crew  other  than 
the  plaintiff  had  reasonable  cause  to  think 
be  was  in  a  i)ositlou  of  danger  when  the  car 
in  which  he  was  working  was  moved,  while 
here  the  switching  crew,  not  only  ou^t  to 
have  known,  but  did  know,  that  in  the  ordi- 
nary operation  of  the  train  the  deceased, 
or  some  one  else,  would  be  engaged  in  cou- 
pling the  air  hose ;  hence  the  refusal  to  give 
tbe  instruction  was  not  error. 

[7]  Fault  is  found  with  the  refusal  to  re- 


quire more  definite  answers  to  questions  Nos. 
4,  6,  and  13.  No.  4  asked  if  any  of  the 
switching  crew  knew  that  McMullen  was  in 
a  position  of  danger,  and  the  answer  was 
they  knew  he  was  on  duty.  Under  the  evi- 
dence that  they  knew  he  or  some  other 
employe  ought  to  be  on  duty,  this  answer 
was  not  so  evasive  as  to  render  the  ruling 
materially  prejudicial.  To  question  No.  6, 
as  to  what  McMullen  did  to  protect  himself 
from  the  time  he  placed  himself  where  he 
was  struck,  the  answer  was  "Evidence  don't 
show."  This  was  about  the  only  correct 
answer  that  could  have  been  given,  for  there 
was  no  evidence  on  this  point  Question 
No.  13  inquired  whether  in  making  up  trains 
the  switching  crew  ott&a  kicked  and  bumped 
cars  as  hard  and  often  lighter  than  they 
were  kicked  on  this  occasion,  and  the  an- 
swer was:  "Yes,  when  signals  call  for  such 
movements."  We  see  nothing  wrong  with 
this  answer,  which  was  evidently  Intended 
to  mean  that  hard  kldcs  were  frequently 
given  when  signals  therefor  were  made,  but 
it  was  not  Intended  by  this  to  find  that  it 
was  customary  to  give  wr(mg  signals  there- 
for. 

Findings  Nos.  6,  7,  and  9  were  sought  to 
be  set  aside  as  against  the  evidence  and  not 
supported  thereby.  No.  6  wanted  to  know 
whether  or  not  the  switch  crew  were  making 
up  the  train  "by  kldilng,  shoving,  and  shift- 
ing cars  in  about  tbe  same  manner  as  de- 
fendant's employes  had  frequently  done  be- 
fore in  defendant's  yards,"  and  the  Jury 
said,  "No,  on  account  of  transmitting  sig- 
nals." We  regard  this  as  a  direct  and  fair 
answer  iMrne  out  by  the  evidence.  No.  7 
has  already  been  given.  We  can  find  in  the 
record  no  ground  for  setting  aside  this  find- 
ing. No.  9  was  'an  inquiry  as  to  what  there 
was  to  prevent  McMullen  from  learning  that 
the  crew  was  engaged  in  shifting  and  moving 
cars  in  making  up  the  train  had  he  taken 
pains  to  look  and  listen: 

"A.  McMnll'en  had  a  right  to  aBirame  that 
switching  crew  knew  where  be  was  at  that 
time.  No  evidence  to  show  that  McMullen  did 
not  know  switching  crew  were  maldng  np 
train." 

This  was  not  a  very  direct  answer,  but 
we  cannot  perceive  that  failure  to  set  it 
aside  worked  any  material  prejudice. 

Following  the  applicable  rules  whldi  have 
been  laid  down  by  tbe  national  courts,  and 
which  are  our  guide  in  cases  under  the  fed- 
eral act  we  find  no  material  error  in  the 
record,  and  the  Judgment  Is  afSrmed. 

All    the    Justices    concurring. 

BUBCH,  J.,  concurs  in  the  affirmance  Of 
the  Judgment 
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8WADER  V.  KANSAS  FLOUR  MILLS 
CO.  atai.    (No.  22469.)* 

(Bapreme  Conrt  of  Kanatm.    July  10,  1920.) 

(8vttabii»  by  thg  Court.) 

1.  Muter  and  Mrvant  «=92S8(20)-Avanii«Bt 
held  to  Include  failure  to  procure  skilled 
workman. 

The  chaEge  of  negligence  fairly  included 
failure  to  procure  a  skilled  workman  to  build 
the  platform  by  means  of  which  the  plaintiff's 
decedent  met  bis  death. 

2.  Master  and  servant  «=9278(I9),  279(1)— 
Negllaenoe  held  shown  by  the  evidence. 

The  two  principal  findings  retamed  by  the 
jury  were  supported  by  the  evidence,  kdA  it 
was  error  to  set  them  aside. 

3.  Mastw  and  servant  «=>278(8)  —  Evldanoo 
keld  to  show  aegligeaee  causing  oollaps*  of 
false  floor  In  grain  bin. 

The  evidence  examined,  and  MA  to  support 
the  general  verdict. 

4.  Appeal  and  error  «=>7I9(5)— Exohislon  of 
aviflenee,  not  covered  by  assignments  ef  er- 
ror, cannot  be  considered. 

A  roling,  exclttding  certain  evidence  not  cot- 
ored  by  the  aaaignments  of  error,  cannot  now 
be  considersd. 

9.  Trial  «=937— Plaintiff's  failure  to  prove  ap- 
pointment of  administrator  or  legal  repr»> 
sentatlve  held  waived. 
Under  the  circumstances  shown  by  the  rec- 
ord, the  defendant  cannot  avail  himself  of  the 
daimed   error  in   overruling   his  demurrer  to 
the  plaintiff's  evidence. 

Appeal  from  Dtatrlct  Ooart,  Di(^iiuK» 
(Tonnty. 

Action  by  Cora  J.  Swader  against  tbe  Kan- 
sa«  Flour  Mills  Company  and  R.  W.  Hoff- 
man. Judgment  for  defendant  last  named 
notwltliBtandlng  the  verdict,  and  both  parties 
api)eal.    Beversed  and  remanded. 

Lee  Monroe  and  C.  M.  Monroe,  twth  of  To- 
peka,  and  L.  B.  Morris,  of  Junction  City, 
for  appellant 

Hurd  ft  Uurd,  of  Abilene,  for  appellee. 

WEST,  J.  This  case,  originally  brought 
against  the  Milling  Company  and  the  defend- 
ant Hoffman  (Swader  v.  Flour  Mills  Co.,  108 
Kan.  378,  703,  176  Pac.  143),  was  this  time 
tried  as  against  defendant  Hoffman  only. 
The  petition  alleged  that  he  was  tiie  manag- 
ing agent  of  the  company,  and  had  full  and 
complete  charge  of  Its  business  and  the  oper- 
ation and  management  of  Its  plant;  that  It 
was  bis  business  and  duty  to  keep  the  prem- 
ises In  proper  and  safe  condition,  and  that 
he  had  full  control  and  authority  over  the 
deceased  Henry  Swader,  as  well  as  other 
workmen,  and  that  he  willfully  and  wrong- 


fully directed  tliat  a  fUse  floor  or  platf<niB 
In  tile  bin  be  constructed,  and  ordered  cer- 
tain workmen  to  oonatmct  such  false  floor 
or  platform,  and  that  it  was  oonstmcted  in 
accordance  with  his  directions.  It  was  fur- 
ther alleged  tbat  the  floor  was  constructed 
of  material  of  inferior  qnillty  and  apparent 
defective  condition  as  to  strength,  and  in  an 
unskillful  and  unworkmanlike  manner,  and 
was  insufficient  to  support  the  weight  for 
which  it  was  intended,  all  of  whldi  tacts 
were  imown  to  the  defendant,  or  in  the  ex- 
erdae  of  reasonable  idillgBDce  oould  have 
been  known  to  hira.  The  defendant  de- 
murred to  the  idaintifFB  evldoicei  This  was 
overruled,  and  the  defendant  atood  on  bis 
demurrer  and  Introduced  no  evideoca.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff for  $10,000,  and  in  reiriylng  to  questions 
as  to  whether  HofTman  selected  the  material 
or  any  part  of  it  used  in  the  conStructlmi  of 
the  false  floor,  or  whether  he  directed  tbe 
Joists  to  be  laid  flatwise,  or  had  anything  to 
do  with  the  way  in  which  the  cleats  were 
fkstened  to  the  sides  of  the  bin,  said,  "We 
don't  Itnow."  They  were  also  asked  If  at 
the  time  of  the  accident  Hoffman  had  any 
notice  or  knowledge  of  the  manner  In  which 
ttie  false  floor  was  constructed,  and,  the 
amount  of  wheat  thereon,  or  any  other  fact 
or  circumstances  in  connection  with  the  matr 
ter  at  the  same  time  not  known  to  Heniy 
Swader,  to  wlilch  the  answtt  was,  "We  don't 
know." 

"Thirteenth  Question.  If  yon  find  from  the 
evidence  that  the  defendant  B.  W.  Hoffman 
was  guilty  of  any  act  of  negligence  or  omission 
of  duty  which  resulted  in  tbe  deata  of  Henry 
Swader,  state  fully  what  act  of  negligence  or 
omission  of  duty  was  said  defendant  guilty.  A. 
By.  not  procuring  a  skilled  workman  to  build 
said  platform.    •    •    • 

"Eighteenth  Question.  Did  the  defendant  B. 
W.  Hoffman  direct  Henry  Swader  to  go  npon 
the  bin  and  level  the  wheat?    A.  Xea." 

The  defendant  moved  to  set  aside  the  thir- 
teenth and  eighteenth  findings,  which  motion 
was  sustained,  also  for  judgment  notwith- 
standing, which  was  granted.  The  plaintiff 
appeals,  and  alleges  that  these  rulings  were 
erroneous. 

The  defendant  by  way  of  cross-appeal  as- 
signs as  error  the  overruling  of  his  demurrer 
to  the  plaintiff's  evidence,  and  contends  that 
there  was  no  testimony  to  show  that  any  ad- 
ministrator or  personal  representative  had 
been  appointed. 

It  was  alleged  in  that  part  of  the  petition 
leveled  against  the  corporation  that  the  f&Ise 
floors  were  put  In  the  bins  in  order  to  deceive 
the  railroad  companies  as  to  bow  much  grain 
the  elevator  company  might  ship  with  milling 
in  transit  privileges.    It  la  undisputed  that 
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Swader  met  his  death  by  breaking  thn>iis9> 
one  of  these  false  floors. 

Without  going  Into  details,  it  is  sufficient 
to  say  that  the  testimony  showed  that  the 
false  floor  was  put  In  In  a  very  insecure  and 
weak  manner,  so  that  the  death  of  Mr.  Swad- 
er was  very  naturally  the  result 

One  witness  who  was  working  at  the  mill 
at  the  time  of  the  accident  testified  that  R. 
W.  Hoffman  was  In  charge  and  was  general 
manager.  Another  testified,  that  he  observed 
the  condition  of  the  false  floor  after  the  In- 
Jury,  and  early  Monday  morning  helped  to 
build  two  other  false  floors  in  adjoining  bins. 
It  was  attempted  to  show  by  liim  that  Hoff- 
man ordered  these  false  floors,  but  an  objec- 
tion was  sustained.  The  witness  said  tliat 
Kellogg  built  the  floor  which  caused  the  in- 
Jury  to  Mr,  Swader. 

"Q.  Who  was  Mr.  Kellogg?  A  He  was  em- 
ployed around  there  as  a  carpenter  and  mill- 
wright, whatever  yon  might  call  him. 

"Q.  Do  you  know  what  sort  of  a  carpenter 
nr  millwright  be  was?  A.  Well,  I  wont  call 
Urn  a  Urst-dass  mHIwiight" 

Tbe  defendant  himself  testified: 

"Q.  I  wish  you  would  state,  Mr.  Hoffman, 
whether  or  not  yon  directed  any  one  or  ordered 
any  one  to  bnild  the  false  floor  or  temporary 
platfonn  which  canaed  Mr.  Swader's  death,  as 
testified  l>y  these  witnesses.     A.  I  did. 

"Q.  Was  it  Mr.  Kellogg  that  yon  ordered? 
A  Tes.  sir. 

Carl  Erick  testified  that  he  carried  the 
lumber  used  in  building  the  false  fioor,  and 
had  been  a  carpenter,  and  in  his  Judgment 
the  lumber  was  not  first  class,  fie  overheard 
a  conversation  shortly  after  the  accident  t>e- 
tween  Hoffman  and  Kellogg. 

"Q.  What  was  said  by  Mr.  Hoffman  or  by 
Mr.  Kellogg  at  that  conversation?  A  Mr. 
Hoffman  told  him  that  it  was  a  hell  of  a  Job 
be  did:  he  killed  Henry.  And  then  Kellogg  told 
him,  he  said,  'I  done  it  just  as  you  told  me  to.' 

"Q.  Did  Mr.  Hoffman  make  any  reply  to 
what  Kellogg  said  when  Kellogg  said,  'I  have 
built  it  just  exactly  as  you  told  me  to'?  A.  I 
never  heard  anything  after  that,  that  he  should 
hare  said.    ♦    •    • 

"Q.  Would  you  have  beard  a  reply  if  one 
had  been  made  by  Mr.  Hoffman?  A  Yes,  sir; 
I  would  have  heard  him." 

In  explaining  its  rulings  the  trial  court 
made  B<Hne  extended  remarks  saying  that, 
construing  "We  don't  know"  as  "No,"  Hoff- 
man was  not  guilty  of  negligence  in  ttie  re- 
spects covered  by  the  five  special  questions 
thus  answered.  The  court  said  the  answer  t6 
question  No.  18  was  absolutely  without  any 
support  in  the  evidence ;  that  t^ere  was  not 
a  word  of  testimony  that  Hoffman  directed 
Swader  to  go  upon  the  bin  and  level  the 
wheat;  that  to  set  aside  this  anawa  would 
leave  the  verdict  to  rest  alone  on  the  an- 
swer to  question  No.  13;   that  Hoffman  was 


negligent  in  not  procuring  skilled  workmen 
to  build  the  platform.  This  was  said  to  be 
entirely  outside  of  any  charge  of  negligence 
made  in  the  petition;  the  charge  that  he 
vrillfuUy  and  wrongfully  directed  the  false 
floor  to  be  constructed  did  not  mean  that  he 
employed  the  workmen,  but  that  the  company 
employed  them.  However,  the  express  allega- 
tion was  that  Hoffman  himself  willfully  and 
wrongfully  directed  the  false  fioor  to  be  con- 
structed and  ordered  certain  woriunen  em- 
ployed by  the  company  to  construct  such 
floor  or  platform. 

[1]  The  court  said  that  the  fact  that  be 
gave  the  workmen  directions  did  not  mean 
that  he  selected  them,  and  that  the  selection 
of  nonskllled  workmen  was  not  covered  by 
the  allegations  of  the  petition.  We  do  not 
agree  with  this  view  of  the  matter.  The 
averments,  already  set  forth,  were  broad  and 
comprehensive  enough  to  cover  and  include 
negligently  permitting  unskilled  work  to  be 
done  by  the  unskilled  workmen,  and  very  good 
proof  of  an  unskilled  woikmen  is  a  botch 
Job  done  by  him,  on  the  familiar  theory  that 
a  workman  is  known  by  his  chips. 

[2]  In  order  to  Justify  the  setting  aside  of 
finding  No.  18  it  was  necessary  to  construe 
such  finding  as  meaning  that  Hoffman  in  ex- 
press words  directed  Swader  to  go  upon  the 
bin.  But  in  view  of  the  evidence  that  he 
was  the  general  manager  of  the  elevator,  and 
tliat  Swader  was  one  of  his  smployfis  and  did 
go  upon  the  bin,  it  is  no  distortion  of  lan- 
guage or  of  ideas  to  construe  this  as  mean- 
ing that,  in  the  general  management  of  the 
elevator  by  Hoffman,  Swader  in  carrying  out 
his  duties  went  upon  this  fatal  'fioor,  and 
under  the  familiar  rule  the  answer  should, 
if  reasonably  possible,  be  harmonized  with 
the  general  verdict.  Xoong  Swader,  who 
worked  in  the  elevator,  was  asked,  "Did  you 
at  any  time  hear  any  one  tell  your  father  to 
level  the  grain  or  wheat  in  the  false  floor 
or  bottom?"  and  answered,  "Yes,  sir,"  but 
on  objection  of  the  defendant  he  was  not  per- 
mitted to  say  who  it  was.  As  the  defendant 
was  the  general  manager  and  in  charge  of 
the  elevator,  who  .  else  could  or  naturally 
would  have '  directed  Swader  to  go  on  the 
floor?  Hoffman  was  the  only  one  on  the 
premises  having  any  authority  to  give  direc- 
tions to  Swader,  and  hence  this  testimony  of 
the  son  is  of  peculiar  signiflcance.  It  is  also 
necessary,  in  order  to  exonerate  the  defend- 
ant, to  give  the  i)etltlon  the  very  narrow  c<m- 
structlon  already  indicated,  a  construction 
whl(^  we  hold  is  not  Justified  by  the  lan- 
guage used.  Linker  t.  Railroad  Go.,  82  Kan. 
S80,  109  Pac.  678 ;  McMullen  v.  Railroad  Co., 
lOT  Kan.  274. 191  Pac.  308. 

In  deciding  the  matter  the  trial  court  re- 
marked that — 

It  was  a  difficult  matter  for  the  jury  to  get 
away  from  the  motive  or  illegal  pnrpose  for 
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which  the  platform  was  constructed,  "the  pur- 
pose for  which  the  same  was  to  be  used,  to 
deceive  and  defraud  the  grain  inspector,  and 
no  doubt  for  the  purpose  and  advantage  of  the 
Kansas  Flour  Hills  Company,  and  resulting 
from  which  the  unfortunate  accident  and  death 
of  Henry  Swader  resulted.  And  the  mere  fact 
that  R.  W.  Hoffman  is  local  manager  of  the 
Kansas  Flour  Mills  at  Enterprise,  Kan.,  and 
may  have  quite  general  authority  in  conducting 
and  controlling  the  running  of  the  business  at 
said  place,  is  not  enough  to  raise  the  inference 
that  be  is  to  be  held  responsible  for  planning 
and  putting  in  operation  the  purpose  to  be  at- 
tained by  means  of  the  platform  in  question 
in  this  case,  for  such  a  plan  and  policy.  *  •  * 
We  must  loot:  higher  up  to  the  directors  or 
corporation  officers  for  responsibility  for  such 
•n  act" 

[3]  But  in  view  of  all  tbe  facts  and  dream- 
stances  shown.  Including  the  defendant's  po- 
sition, his  orders,  bis  statement  after  the 
Injury,  and  the  death-trap  nature  of  the  plat- 
form built,  the  Jury  believed  and  found  the 
defendant  to  be  responsible,  and  the  record 
compels  us  to  hold  that  they  were  justified  In 
so  doing. 

[4]  Complaint  Is  made  that  tbe  testimony 
of  the  two  Inspectors  which  tended  to  show 
tbe  purpose  for  which  this  fiilse  floor  was 
constructed  was  excluded;  but,  as  there  Is 
no  assignment  of  error  touching  this  matter. 
It  Is  not  before  us  for  consideration. 

[f]  The  defendant  contends  that  the  court 
erred  In  overruling  his  demurrer  to  the  plain- 
tilTB  testimony  because  there  was  no  proof 
of  the  appointment  of  an  administrator  or 
other  legal  representative.  Ordinarily  this 
must  be  alleged  and  proved,  and  the  plain- 
tiff's counsel  so  concede.  They  say,  however, 
that  tbe  action  was  begun  against  the  Flour 
Mills  Company  and  Hoffman,  and  both  plead- 
ed In  bar  that  a  certain  award  had  been 
made  under  tbe  Workmen's  Compensation 
Act;  that  the  case  came  to  this  court,  and 
this  branch  of  It  was  remanded  for  farther 
proceedings.  They  state  that  the  case  was 
tried  as  against  Hoffman  on  the  theory  that 
all  these  formal  matters  had  been  admitted. 
HoCTman's  answer  admits  the  death  of  Swad- 
er,  the  relationship  of  the  plaintiff  and  that 
of  the  childrm  to  him,  and  sets  up  an  arbi- 
tration under  the  Workmen's  COnrpensatlon 
Act  on  the  part  of  the  company,  and  alleges 
that— 

"The  liability  of  this  defendant  on  account 
of  the  injury  and  death  of  Henry  Swader  has 
become  duly  litigated,  adjudicated,  and  is  a 
bar  to  any  action  that  may  be  had  by  said 
plalntur." 


While  these  allegations  followed  a  general 
denial  of  all  tbe  averments  except  such  as 
were  expressly  admitted,  the  allegation  of  the 
petition  was  that  no  administrator  or  other 
legal  representative  had  been  appointed. 
Counsel  for  the  plaintiff  say  that  In  the  opea- 
ing  statement  It  was  suggested  to  the  jury 
that  all  formal  matters  had  been  admitted, 
and  that  no  question  remained  to  be  deter- 
mined except  that  of  the  liability  of  Mr. 
Hoffman,  and  no  exception  to  this  statement 
was  made  by  counsel  for  the  defendant,  and 
no  objection  throughout  the  trial  to  tbe  In- 
troduction of  evidence  on  the  ground  that 
plaintiff  had  not  shown  capacity  to  sue.  A 
demurrer  to  the  evidence  was  filed  and  ar- 
gued before  the  court    Counsel  say: 

"Nothing  was  said  throughout  the  argument 
which  would  in  any  way  suggest  to  the  court 
or  to  counsel  that  any  claim  was  being  made 
regarding  the  appointment  of  an  administrator. 
No  instructions  were  requested  along  that 
line,  nor  was  any  reference  whatever  made  to 
the  proposition  in  the  argument  to  the  jury. 
Throughout  the  trial,  the  case  was  tried  upon 
the  theory  that  all  of  these  matters  had  been 
admitted." 

It  Is  further  stated  that  In  the  argumoit, 
oral  and  written,  on  the  motions  this  point 
was  not  suggested  and  that  the  first  time  it 
was  touched  upon  was  In  the  defendant's  briet 
on  cross-appeal.  If  these  things  are  true,  it 
would  seem  that  the  matter  is  presented  now 
for  the  first  time,  and  therefore  too  late 
for  our  consideration.  The  nonappolntment 
of  an  administrator  or  legal  representative 
was  a  matter  easily  ascertainable  by  an  in- 
spection of  the  probate  record,  and  we  have 
no  hint  that  such  Inspection  would  show 
anything  of  benefit  to  the  defendant  In 
Railway  Co.  v.  Kansas  City,  92  Kan.  30O, 
140  Paa  1010,  complaint  was  made  that  no 
proof  was  offered  that  consent  of  the  tax 
commission  to  exceed  a  certain  tax  levy  bad 
been  received  by  tbe  city.  But  it  was  said 
the  matter  could  have  been  made  clear  by  a 
telephone  call,  and  that  the  point  was  so 
technical  that  neither  party  should  be  per- 
mitted to  lose  or  gain  thereby  unless  the 
facts  justified  it.  And  here,  the  technicality 
relied  on,  even  if  not  presented  too  late, 
must.  In  view  of  the  undisputed  statements 
referred  to,  be  deemed  to  have  been  waived. 

The  judgment  In  favor  of  the  defendant  on 
the  findings  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  including 
disposition  of  the  defendant's  motion  for  a 
new  trial. 

All  the  Justices  concurring. 
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FIELD  at  aL  v.  BOARD  OF  OOM'RS  OF 
RENO  COUNTY. 

FEGETT  et  al.  V.  SAME. 

(No*.  22873,  22961.) 

(Sapreme  Conrt  of  Kansas.    July  10,  1920.) 

(ByOabut  hy  fh«  Court.) 

1.  Highways  «=> 1 07 (I)— Law  providtng  for  Im- 
provoment  of  country  roads  held  constitu- 
tional. 

The  dedsion  of  State  ex  rel.  r.  Raub,  106 
Kan.  196,  186  Pac.  089,  inTolving  the  constitu- 
tiojoality  of  the  statute  providing  for  the  im- 
proTemont  of  conntry  roads,  followed  and  ap- 
pUed. 

2.  Highways  «=» 1 07 (I)— Statute  construed  to 
provoflt  withdrawal  of  name*  from  improve- 
■Mt  petition. 

The  limitation  in  the  act  that  signers  of  a 
petition  for  the  improvement  of  roads  shall  not 
l>e  permitted  to  withdraw  their  names  from 
the  petition  after  the  same  has  been  filed  with 
the  board  of  county  commissioners  prevents  a 
withdrawal  or  strilcing  of  names  from  the  peti- 
tion after  the  prescribed  time,  even  if  they  were 
procured  by  the  misrepresentation  of  those  who 
drcalated  them. 

3.  Highways  <8=>I07(I)— Representations  as  to 
eoats  of  Improvomeat  hold  mere  expression 
•f  opinion. 

Representations  by  the  solicitors  of  signa- 
tures as  to  the  cost  of  the  improvement  to  be 
made  at  a  future  time,  and  during  a  period  of 
fluctuating  and  advancing  prices  of  material, 
were  mere  expressions  of  opinion,  upon  which 
the  petitioners  could  not  rely  as  grounds  of 
fraud. 

4.  HIglraays  «s»i 07(1)— Petitioner*  could  not 
rdy  on  roprssMitation  of  interested  solicitor 
as  to  costs  of  material. 

Nor  could  the  petitioners  rely  on  represen- 
tatiiHui  of  a  solicitor  interested  in  the  sale  of 
brick  as  to  the  cost  of  the  road,  where  the  peti- 
tion provided  that  concrete  or  briclc  might  be 
used  in  the  improvement,  since  the  determina- 
tion of  whether  it  should  be  built  of  concrete  or 
brick  was  left  to  the  discretion  and  Judgment 
of  the  board  of  county  commissionerB. 

Appeal  from  District  Ooort,  Reno  (bounty. 

Separate  actions  by  Frank  Field  and 
others  and  J.  Lk  Fegett  and  others  against 
the  Board  of  County  Commissioners  of  Reno 
County.  Demurrer  to  petition  sustained  in 
each  caae,  and  plaintHTs  appeal.    Affirmed. 

Taylor  &  Cionnaugbton,  of  Hntclilnaon,  for 
apptilanta 

Wm.  H.  Burnett,  F.  Dumont  Smith,  O.  M. 
WUllama,  and  A.  C.  Malloy,  all  of  Hutchin- 
son, for  aivellee. 

JOHNSTON,  a  J.  These  cases  Involve  the 
validity  of  the  statnte  providing  for  the  im- 
provement of  country  roads,  and  also  of  pro- 


(!*]  F.) 

ceedings  taken  under  the  statute.  In  eadi  of 
the  cases  the  conrt  sustained  a  demnrrer  to 
plaintifTs'  petition  thereby  upholding  the  va- 
lidity of  the  statute  and  the  proceedings  tak- 
en under  it,  and  from  these  rulings  plaintUfs 
appeal. 

[4,2]  The  plaintifTs  attacked  the  validity 
of  the  statute  upon  many  grounds,  but  their 
contentions  were  fully  considered  and  reject- 
ed in  State  ex  rel.  v.  Raub,  106  Kan.  196, 
186  Pac.  989.  Having  these  cases  in  mind, 
which  were  pending  when  the  Raub  Case  was 
submitted,  counsel  for  plaintiffs  obtained  per- 
mission and  filed  briefs  as  friends  of  the 
court  in  that  case,  and  then'  earnestly  con- 
tended  that  the  statute  was  violative  of  the 
state  and  federal  Constitutions  upon  grounds 
that  are  again  urged  in  these  cases.  We  see 
no  reason  for  disturbing  the  conclusions 
reached  in  that  case,  nor  any  occasion  for 
further  comment  upon  the  questions  in- 
volved. 

In  the  Fegett  appeal  a  question  is  raised 
that  was  not  determined  in  the  earlier  case. 
In  the  second  count  of  their  petition,  where- 
in plaintiffs  charged  that  the  signatures  of 
the  petition  for  the  highway  were  obtained 
by  fraudulent  representations  of  those  cir- 
culating them,  they  asked  that  their  names 
be  stricken  from  the  petition,  and,  If  strick- 
ea,  there  would  be  a  lack  of  the  number  re- 
quired by  statute,  and  hence  they  prayed 
that  the  defendant  board  be  enjoined  from 
letting  the  contract  or  taking  further  steps 
towards  the  construction  of  the  road.  The  al- 
legations in  more  detail  were  to  the  effect 
that  those  circulating  the  petitions  represent- 
ed that  the  cost  of  the  road  would  not  ex- 
ceed $22,000  per  mile,  of  which  sum  the  fed- 
eral government  would  furnish  $10,000  to- 
wards the  construction  of  the  road,  when 
they  knew  that  by  reason  of  the  price  of  ma- 
terial necessary  to  the  construction  of  the 
road  the  cost  would  be  approximately  $50,000 
per  mile.  It  was  averred  that  these  repre- 
sentations were  made  to  Include  plaintiffs  to 
sign  the  petitions,  and  that  they,  relying  on 
the  representations  made,  attached  their  sig- 
natures to  the  petition.  There  is  a  farther 
allegation  that  one,  Harry  Tldd,  who  was 
active  in  procuring  the  circulation  and  sign- 
ing of  the  petitions,  represented  certain  brick 
manufacturers,  and  that  he  Joined  in  the  rep- 
resentations that  were  made  to  the  plaintiffs, 
knowing  that  the  road  would  cost  a  sum 
much  greater  than  was  represented,  and  that 
this  was  done  to  create  a  market  for  brick 
the  companies  represented  by  him  desired  to 
sell. 

It  may  be  stated  that  the  petitions  were 
presented  under  chapter  265  of  the  Laws  of 

1917.  The  board  of  county  commissioners 
did  not  act  upon  the  petition  until  May  9, 

1918,  at  which  time  it  found  the  petitions  to 
be  sufficient,  and  the  proposed  road  was  de- 
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dared  to  be  a  pablic  utility.  Mo  action  was 
taken  by  tbe  plaintiffs  to  contest  the  validity 
of  the  proceedings  until  this  action  waa 
broagbt  on  October  i,  1&19. 

The  sufficiency  of  the  petition,  which  ask- 
ed that  the  plaintiffs'  names  be  stricken  from 
the  road  petitions,  was  challenged  on  the 
groond  that  a  limitation  in  the  statnte  bar- 
red a  withdrawal  of  the  names  of  petitioners. 
The  act  under  which  the  petitions  were 
filed  provides  that — 

"After  tbe  filing  of  a  petition  with  the  board 
of  commissioners  no  signer  thereon  shall  be 
permitted  to  withdraw  therefrom."  Laws 
1917,  c.  265,  i  1. 

This  provision  was  amended  so  that  a 
withdrawal  is  now  permitted  within  SO  days 
after  the  filing  of  the  petition  If  the  board 
has  not  before  that  time  acted  upon  it 
Laws  1019,  c  246,  {  1.  Heidel  v.  Oeary  Coun- 
ty, 106  Kan.  382,  187  Paa  866.  The  statute 
of  1917  was  in  force  when  the  petitions  here- 
in were  filed,  and  by  the  rule  of  that  act  the 
right  of  plaintiffs  to  secure  a  withdrawal  of 
their  names  must  be  determined.'  It  is  con- 
tended by  plaintiffs  that  the  statutory  limita- 
tion of  the  right  of  petitioners  to  have  their 
names  withdrawn  or  stricken  from  the  peti- 
tion is  not  a  bar  where  there  is  fraud  in  pro- 
curing their  signatures.  They  say  that  fraud 
vitiates  everything  that  it  touches,  and  there- 
fore we  should  read  into  the  statutory  limi- 
tation an  exception  as  to  matters  of  fraud. 

Assuming  for  the  time  being  that  the 
charges  alleged  amount  to  fraud,  is  the  court 
warranted  in  enlarging  the  statute  by  putting 
this  exception  into  It?  The  Legislature  evi- 
dently anticipated  that  contentions  might 
arise  as  to  the  necessity  and  expediency  of 
improving  highways,  and  that  persons  who 
had  signed  a  petition  and  Initiated  proceed- 
ings might  be  induced  by  arguments  and  rea- 
sons, good  and  bad,  advanced  by  contending 
parties,  to  withdraw  their  signatures,  and 
thereby  delay  or  interfere  with  a  proposed 
improvement,  and  providently  prescribed  the 
limitation  upon  withdrawal.  Considerable 
time  Is  necessarily  occupied  in  the  initiatory 
steps  required  to  be  taken  before  an  improve- 
ment is  begun.  Much  expense  may  be  in- 
curred in  the  preliminary  proceedings,  such 
as  the  making  of  surveys  of  the  road,  maps, 
and  profiles  of  the  benefit  district,  plans  and 
specifications  of  the  improvements,  estimates 
of  the  cost,  alterations  and  widening  of  es- 
tablished roads,  the  establishing  of  tbose  not 
laid  out,  tbe  purchase  or  condemnation  of  ad- 
ditional lands  that  may  be  needed,  the  ad- 
vertising for  bids  and  the  letting  of  contracts. 
To  void  unnecessary  delay  in  providing  an 
essential  public  utility  and  preventing  the 
useless  waste  of  money  and  effort  that  might 
result  from  a  change  of  mind  of  petitioners, 
after  the  approval  of  tbe  petition  and  the  in- 
auguration of  the  work,  the  Legislature  in 
effect  said  to  the  petitioners.  If  for  aiiy  lea- 


son  yon  are  disiKMed  to  change  yonr  minds 
and  ask  that  your  names  be  stricken  from 
the  petition.  It  must  be  done  within  the  pre- 
scribed time.  The  limitation  is  Quite  similar 
in  purpose  and  effect  to  the  q>ecial  limita- 
tion prescribed  in  respect  to  challenging  the 
regularity  and  legality  of  preliminary  steps 
taken  towards  the  making  of  improvements 
of  dty  streets.  There  was  a  provision  that  a 
suit  questioning  the  validity  of  an  assessment 
or  of  the  preliminary  proceedings  in  such 
cases  could  not  be  brought  after  the  expira- 
tion of  30  days  from  the  date  the  assessment 
for  the  improvement  was  asoerfaained.  In  a 
case  where  the  legality  of  the  petition  of 
property  owners  was  in  question  and  tbe  rule 
of  the  limitation  was  invoked,  the  court  held 
that  it  was  competent  for  the  Legislature  to 
prescribe  such  a  limitation,  and  that  tbe  act 
was  not  unconstitutional  on  account  of  tbe 
restriction  as  to  the  time  when  the  question 
of  invalidity  could  be  raised.  Wahlgrai  v. 
Kansas  City,  42  Kan.  248,  21  Pac.  1068. 

In  a  later  case,  where  It  was  charged  that 
members  of  the  city  council  had  a  pecuniary 
interest  In  the  contract  for  the  improvement, 
and  that  there  was  fraud  in  the  letting  of  it, 
the  court  held  that:  The  limitation  applied 
to  fraud  the  dSame  as  to  other  claims  of  Il- 
legality. City  of  Topeka  t.  Gage,  44  Kan. 
87,  24  Pac.  82. 

In  another  case,  where  the  validity  of  the 
petition  upon  which  the  improvement  was  or- 
dered was  challenged,  it  was  held  that  the 
limitation  "applies  and  cuts  off  defenses  that 
the  improvement  proceedings  are  void  by  rea- 
son of  fraud  or  other  defects."  Rockwell  v. 
Junction  City,  92  Kan.  613,  141  Pa&  299, 
Ann.  Cas.  1016B,  315. 

In  a  petition  for  a  rehearing  of  the  Bock- 
well  Case,  the  fact  that  fraud  had  been  prac- 
ticed in  obtaining  the  petitions  was  strong- 
ly pressed  upon  the  attention  of  the  court, 
and  they  contended,  as  is  done  here,  that 
where  signatures  are  obtained  by  fraud,  an 
exception  should  be  read  into  the  statute^ 
but  the  contention  was  again  rejected,  the 
court  saying: 

"If  fraud  was  practiced  and  this  had  been 
brought  to  tbe  attention  of  the  council,  it  would 
have  held  the  petition  to  be  invalid  and  have 
rejected  it.  The  council,  however,  passed  on  a 
petition  which  appeared  to  be  sufficient,  and 
held,  not  only  that  it  contained  a  sufficient  num- 
ber of  legal  petitioners,  but  that  it  was  valid 
and  sufficient  in  all  other  respects.  The  Legis- 
lature has  provided  that  interested  parties 
cannot  attack  the  sufficiency  and  validity  of 
any  proceeding  in  making  an  assessment  after 
the  expiration  of  the  30-day  limitation.  This 
limitation  applies  whether  the  defect  is  a  Bliglit 
irregularity,  a  lack  of  sufficient  signers  to  fhe 
petition,  or  because  of  fraud  in  obtaining  themi.'' 
Rockwell  T.  Junction  City,  93  Kan.  1.  142  Pac 
268. 

And  in  Park  Association  y.  City  of  Hntdi- 
Inson,  102  Kan.  488^  171  Pac.  2,  where  the 
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Itmltatlon  waa  under  consideration,  it  was 
held  that  it  applies  to  every  defect  In  the 
proceedings  whether  it  be  an  irregularity  or 
InTalidlty,  and  in  support  of  the  policy  and 
Talidity  of  the  limitation,  it  was  said: 

"The  intention '  of  the  Legislature  was  that 
public  improTements  Bbould  not  be  long  de- 
layed by  conteBts  of  this  character,  nor  the  as- 
sessment proceedings  interrupted  by  belated 
litigation;  and  so,  property  owners  who  propose 
to  challenge  an  assessment  for  any  kind  of  de- 
fect are  required  to  do  so  promptly,  or  not  at 
all.  The  validity  of  sach  a  law  is  beyond  ques- 
tion." 

See,  also,  Railroad  Oa  v.  Kansas  City,  7S 
Kan.  571,  85  Pac.  003;  Kansas  City  v.  Mc- 
Orew,  78  Kan.  335,  96  Pac.  484 ;  RaUway  Co. 
v.  City  of  Chanute,  95  Kan.  161,  147  Pac. 
836;  Armait  v.  Dodge  City,  97  Kan.  94,  154 
Pac.  219;  Wyandotte  Co.  ▼.  Haskell,  97  Kan. 
304.  154  Pac.  1029. 

The  role  declared  in  the  cited  cases  la,  we 
think,  applicable  to  the  analogous  provision 
iimiting  the  time  in  which  the  names  of  the 
signers  may  be  Mthdrawn  or  stricken  from 
road  petitions. 

[3. 4]  While  this  view  practically  disposes 
of  the  case,  it  may  not  be  amiss  to  add  that 
the  facts  recited  in  plaintiffs'  petition  hard- 
ly amount  to  actionable  frand.  The  state- 
ments of  those  circulating  the  petitions  as 
to  the  cost  of  the  road  were  no  more  than 
representations  or  matters  of  opinion.  As 
all  know,  the  World  War  was  on,  and  prices 
of  road  material  and  labor  were  rapidly  ad- 
vancing. What  the  prices  would  be  when  the 
preliminary  proceedings  were  completed  and 
the  time  of  letting  the  contracts  wonld  be 
reached  no  one  could  telL  Ordinarily  no 
one  has  a  right  to  rely  on  mere  expressions 
of  opinion.  Else  v.  Freeman,  72  Kan.  666, 
83  Pac.  409 ;  Woods  v.  Nicholas,  92  Kan.  258, 
140  Pac.  862 ;  Subke  v.  Gonder,  97  Kan.  414, 
155  Pac.  793 ;  Mathews  v.  Hogueland,  98  Kan. 
342,  157  Pac.  1179;  note,  35  L.  R.  A.  436. 
And  a  r^resentatlon  as  to  what  may  occur 
in  the  fntnre  or  as  to  future  values,  prices, 
or  profits  is  mere  matter  of  opinion.  Note,  35 
L.  B.  A.  437 ;  note,  37  Ia.  R.  A.  607.  Again, 
the  signers  of  the  petitions  had  the  same 
means  of  information  as  those  who  circulat- 
ed tbem.  The  sources  of  information  as  to 
fntnre  prices  and  cost  were  equally  open  to 
both  classes,  and  under  the  circumstances 
neither  bad  a  right  to  rely  on  the  statements 
of  the  other  as  to  cost  of  construction.  like- 
wise the  amount  which  the  federal  govern- 
ment would  contribute  towards  the  construc- 
tion of  country  roads  was  fixed  by  a  public 
r«gnlatIon,  available  alike  to  every  one  who 


chuse  to  Inquire.  The  dgnera  of  the  petition 
could  not  shut  their  eyes  and  ears  as  to  pub- 
lic laws  and  rules  or  matters  of  general  in- 
formation, and  be  heard  to  say  thai  the  facts 
bad  been  unlawfully  stated  or  withheld  from 
them  by  the  circulators.  In  Fox  v.  Allens- 
vllle.  Center  Square  &  Vevay  Turnpike  Co., 
46  Ind.  31,  it  was  claimed  by  plaintlfl  that 
false  repres^tati'ons  had  been  made  to  him 
by  a  solicitor  for  subscriptions  to  be  used 
towards  the  building  of  a  road,  that  the  road 
would  be  constructed  in  a  particular  manner, 
which  was  not  done,  and  by  reason  of  the 
false  representations  on  which  he  relied  he 
made  the  subscription.  It  was  held  that  he 
had  no  right  to  rely  on  the  representations, 
as  the  manner  of  construction  was  to  be  de- 
termined by  directors  at  some  future  time 
as  they  might  deem  expedient. 

Since  the  representations  made  to  plain- 
tiffs related  to  matters  which  were  as  much 
within  their  knowledge  as  of  the  circulators 
of  the  petitions,  and  as  the  Information  was 
equally  available  to  them  upon  inquiry,  they 
are  chargeable  with  knowledge  of  all  that 
they  might  have  learned  by  Inquiry,  both  as 
to  prices  and  to  federal  aid.  There  are  cer- 
tain  well-recognized  exceptions  to  this  rule, 
but  none  of  them  are  applicable  to  the  cir- 
cumstances of  this  case.  Smith  on  Law  of 
Frand,  H  75,  126;  12  B.  O.  L.  880;  note,  37 
L.  R.  A.  697. 

In  respect  to  the  allegation  that  Harry 
TIdd  who  joined  In  soliciting  petitioners,  and 
who  it  is  said  was  an  agent  of  certain  brick 
companies  which  desired  to  sell  brick  for  the 
construction  of  the  road,  if  It  was  ordered.  It 
may  be  said  that  no  one  had  any  assurance 
that  the  road  would  be  built  of  brick  In  case 
the  Improvement  was  made.  The  petition  re- 
cited that  It  was  to  be  constructed  of  con- 
crete or  brick  on  a  concrete  base.  The  board 
of  county  commissioners  had  the  authority  to 
determine  of  what  material  the  road  would 
be  constructed,  and  there  Is  no  hint  that  the 
commissioners  were  in  collusion  with  the 
brick  companies,  no  averment  of  their  pur- 
pose to  select  brick  as  building  material,  and 
no  Imputation  against  their  good  faith  In  the' 
matter.  If  the  representations  were  made  by 
Tldd,  as  we  must  assume,  the  plaintiffs  had 
no  right  to  rely  on  them,  because  neither 
Tldd  nor  the  petitioners  could  know  whether 
brick  would  be  adopted  and  used  In  the  con- 
struction. 

No  error  was  committed  In  sustaining  the 
demurrer  to  plaintiffs'  petition,  and  in  each 
case  the  Judgment  of  the  district  court  is 
affirmed. 

All  the  Justices  concarrinc. 
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NEHALEM   TIMBER    &    LOGQINQ   CO.   v. 
COLUMBIA  COUNTY  at  al. 

(Supreme  C!oiirt  of  Oregon.     July  20,  1920.) 

1.  Appeal  and  error  ®=»833 (4)  —  Petition  for 
rehearing  Insufflcient. 

Under  Supreme  Court  rule  No.  25  (178  Pac. 
xi),  as  to  form  of  applicatioDS  for  rehearing, 
an  application  not  spedifring  error,  nor  indicat- 
ing what  modification  of  the  opinion  was  de- 
aired,  held  insufficient. 

2.  Pieadino    «=>2I4(I)  —  Demurrer   aaaume* 
truth  of  allegations. 

Whether  the  allegations  of  a  complaint  be 
in  fact  true  or  not  is  not  to  be  determined  on 
demurrer,  but  they  must  be  taken  aa  Terlties.  . 

Department  1. 

Appeal  from  Circuit  Court,  ColumDia 
Couuly;    James  A.  Eakln,  Judge. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  189  Pac.  212. 

Richard  Sleight,  of  Portland,  for  appel- 
lants. 

Glen  R.  Metsker,  of  St  Helena,  for  re- 
spondent. 

BURNETT,  J.  [1]  The  petition  of  the  de- 
fendants for  rehearing  is  in  these  words: 

"Now  come  the  respondents  above  named  and 
respectfully  petition  the  court  for  a  rehearing 
of  the  above-entitled  cause  and  for  a  modifica- 
tion of  the  opinion  of  the  court  therein." 

This  BO-called  petition  is  clearly  tnsufll- 
dent  under  rule  25  of  this  court  (173  Pac 
zi),  requiring  that: 

"All  applications  for  rehearing  shall  be  by 
typewritten  or  printed  petition,  signed  by  coun- 
sel, setting  forth  without  argument  wherein  it 
is  claimed  the  court  has  erred." 

There  are  no  specifications  of  error ; 
neither  is  there  the  slightest  indication  of 
what  modification  of  the  opinion  is  desired. 
Under  these  circumstances  the  petiticu  prop- 
erly might  be  summarily  dismissed. 

Referring,  however,  to  a  brief  filed  on  be- 
half of  the  defendants,  and  another  filed  by  a 
special  assistant  of  the  United  States  Attorney 
General  as  amicus  curiae,  we  divine  that  the 
defendants  fear  the  opinion  haa  gone  to  the 
length  of  deciding  that  in  all  the  history  of  the 
land  grants  mentioned  the  interest  of  the  rail- 
road companies  In  the  lands  involved  neviBr 
amounted  to  more  than  $2.60  per  acre.  It 
seems  that  the  defendants  apprehatd  the  re- 
sult of  this  would  be  that  the  different  coun- 
ties containing  railroad  lands  would  be  ctHn- 
pelled  to  refund  to  the  United  States  moneys 
which  the  general  government  has  paid  to 
them  for  taxes  assessed  on  the  full  actual 
cash  value  of  the  lands  in  the  name  of  the 
railroad  companies  while  In  that  ovmershlp, 
which  payments  were  made  in  adjustment  of 
the  title  to  the  land,  as  between  the  general 


government,  the  railroad  companies,  and  the 
several  counties. 

We  must  remember  that  the  dedslon 
brought  here  for  review  was  on  a  demurrer 
to  the  complaint,  and  that  it  ccmcemed  only 
the  taxes  of  1916.  It  la  common  learning 
that  on  general  demurrer  the  complaint  must 
be  taken  as  true.  It  appears  from  that 
pleading  In  the  case  in  hand  that  in  litiga- 
tion between  the  United  States  and  the  rail- 
road  companies  to  adjudicate  the  rights  of 
the  several  parties  in  the  lands  involved, 
with  others,  it  was  decreed  that  the  interests 
of  the  railroad  companies  in  the  property 
amounted  only  to  $2.50  per  acre,  that  the 
remainder  was  the  property  of  the  United 
States,  and  that  th6  companies  were  re- 
strained from  selling  the  land  or  the  timber 
until  Congress  should  provide  for  a  sale  of 
the  property  and  Uie  extinguishment  of  the 
raUroad  tiUe.  As  an  ancillary  part  of  the 
procedure,  by  consent  of  all  parties  to  the 
litigation  a  sale  of  the  timber  separate  from 
the  land  was  ordered.  In  pursuance  of  this 
the  plaintiff  here  did  not  actually  purchase 
the  timber,  but  contracted  to  buy  it.  As  to 
the  lands  particularly  Involved,  it  had  not 
paid  for  the  timber.  The  complaint  shows 
that  as  to  the  taxes  of  1916  the  plaintiff  was 
not  the  owner  of  the  timber  on  March  1  of 
that  year,  the  date  to  which  taxability  of 
prc^erty  Is  referable,  but  that  the  lands 
themselves  had  been  assessed  to  It  not  at 
the  value  of  $2.50  per  acre,  alleged  to  have 
been  fixed  by  the  litigation  in  question  in  the 
federal  courts,  enforcing  the  covenant  of  the 
grant,  but  at  what  the  assessor  deemed  to  be 
their  actual  cash  value,  ranging  from  $30  to 
over  $400  per  acre. 

[2]  Whether  these  allegations  be  in  fact 
true  or  not  is  not  to  be  determined  oa  de- 
murrer. They  must  be  taken  as  verities. 
Dven  if  true,  they  have  nothing  to  do  with 
the  taxes  assessed  against  the  property  while 
the  railroad  companies  were  confessedly  the 
owners  of  the  full  title  thereto.  The  instant 
litigation  has  to  do  only  with  the  taxes  of 
1916.  The  taxes  for  preceding  or  succeeding 
years  are  not  to  be  adjudicated  by  anything 
in  this  proceeding.  As  pointed  out  In  the 
former  opinion,  the  plaintiff  acquired  only 
an  equity  in  the  lands,  and  that,  too,  only 
as  to  the  timber.  The  assessor  had  no  right 
to  list  the  realty  as  the  property  of  the  plain- 
tiff, and  a  proceeding  thereunder  to  sell  the 
land  as  the  property  of  the  plaintiff  would 
cast  a  cloud  upon  its  equitable  title  to  the 
timber. 

The  petition  tor  rehearing  is  insuffldoit  to 
present  any  question.  The  arguments  con- 
tained in  the  briefs  are  not  by  the  mark,  aa 
they  refer  to  matters  not  here  Involved.  The 
petltl<Hi  is  therefore  denied. 

BEAN,  BENSON,  and  HARRIS,  JJ.,  con- 
cur. 
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CODY  V.  BLACK.* 

(Supreme   Court  of  Oregon.    Juir  IS,  1920.) 

1.  Appeal  and  error  ^s»  1078(1)— Assignments 
■ot  referred  to  are  waived. 

Assignments  of  error  not  referred  to  In 
•ppeliant's  brief  will  be  treated  as  abandoned. 

2.  Appeal  and  error  «=350 1  (5)— Assignments 
■ot  supported  by  exceptions  shown  In  reoord 
not  ooosidered. 

Where  the  record  fails  to  disclose  that  ap- 
pellant excepted  to  findings  of  fact  made  to 
basis  of  assignments  of  error,  or  that  he  re- 
quested different  findings  and  excepted  to  the 
court's  refusal  to  make  them,  such  assignments 
cannot   be   considered. 

3.  Boundaries  «=>36(3)— Surveyor**  plat  held 
competent  notwithstanding  failure  to  make 
test  of  instruments. 

In  an  ejectment  action,  admission  in  evi- 
dence of  a  surveyor's  plat  held  not  ihcompetent, 
notwithstanding  It  did  not  appear  that  the  sur- 
veror  had  made  a  test  of  his  instruments,  and 
Us  chain;  such  facts  going  merely  to  the  weight 
of  the  evidence. 

Department  1. 

Appeal  from  Clrcnlt  Court,  Douglas  Conit- 
t;;  J.  W.  Hamilton,  Judge. 

Ejectment  by  B.  Cody  against  Hugh  Black. 
Judgment  for  plaintiff  after  a  trial  to  the 
court  without  a  jury,  and  defendant  appeals. 
Affirmed. 

This  is  an  action  in  ejectment.  The  com- 
plaint alleges  that  plaintiff  is  the  owner  and 
entitled  to  the  possesaion  of  the  west  one-half 
of  the  southeast  quarter  of  section  24,  town- 
ship 20  south,  range  4  west  of  Willamette 
Meridian,  and  that  defendant  wrongfully 
withholds  possession  thereof.  The  answer 
defies  that  defendant  is  In  posBeasIon  of'  the 
land.  The  real  purpose  of  the  action  is  to 
establish  the  true  boundary  line  between 
plalntifTs  land,  above  described,  and  defend- 
ant's land,  which  is  the  west  (ne-half  of  the 
northeast  quarter  of  the  same  section. 

By  stipulation,  there  was  a  trial  by  the 
court  without  a  Jury,  which  resulted  In  find- 
ings and  a  judgment  in  favor  of  plaintiff 
fcom  which  defendant  appeals. 

O.  P.  Coshow,  of  Roseburg,  for  appellant. 
Dexter  Rice,  of  Roseburg  (Rice  &  Orcutt, 
of  Bofieburg,  on  the  brief),  for  respondent 

BENSON,  J.  (after  stating  the  facta  as 
■bore).  [1]  Defendant's  assignments  of  error 
Bumb»«d  2,  3,  4,  and  5  challenge  the  cor- 
rectness of  the  court's  rulings  in  admitting 
certain  testimony  over  defendant's  objec- 
tions. None  of  these  assignments  Is  referred 
to  in  defendant's  briefs,  and  we  must  there- 
fore treat  them  as  waived  and  abandoned. 
Donohoe  t.  Portland  Railway  Co.,  66  Or.  68, 
107  Pac  964. 
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[2]  Assignments  numbered  6  and  6  charge 
error  in  the  making  of  findings  of  fact  num- 
bered 2  and  5.  However,  the  record  fails  to 
disclose  that  defendant  excepted  to  either  of 
these  findings,  or  that  he  requested  different 
findings  and  excepted  to  the  refusal  of  the 
court  to  make  them.  It  follows  that  they 
cannot  be  considered  upon  this  appeal.  Ta- 
tum  V.  Massle,  29  Or.  140,  44  Pac.  494;  Cas- 
sity  V.  Wilson,  76  Or.  595,  149  Pac.  1018. 

[3]  This  brings  us  to  assignment  of  error 
numbered  1,  which  is: 

"The  court  erred  in  overruling  defendant's  ob- 
jections to  the  testimony  of  the  witness  Prear, 
and  the  admission  into  the  evidence  of  the  case 
of  the  plat  made  by  said  Freer,  showing  the  re- 
sult of  his  survey  of  the  premises  involved. 
Bill  of  Bxceptions,  pages  1,  2,  8  and  4." 


An  examination  of  the  bill  of  exceptions 
shows  the  objections  to  have  been  directed  to 
the  admission  of  the  plat  made  by  the  wit- 
ness, based  upon  the  ground  that  in  making 
the  survey,  of  which  the  plat  is  an  exemplifi- 
cation, it  Is  not  shown  that  he  had  made  a 
test  of  his  instrument  or  of  his  chain.  The 
witness  testified  that  the  plat  was  made  from 
the  Add  notes  of  hla  actual  survey  upon  the 
ground,  and  that  it  was  in  every  way  accu- 
rate and  correct.  Under  these  cmiditlons  it 
was 'dearly  compet«it,  and  the  absence  of 
tests  of  his  Instruments  and  his  chain  would 
go  only  to  its  weight  and  value;  a  subject 
with  which,  In  the  face  of  the  findings,  this 
court  cannot  be  concerned. 

The  judgment  of  the  lower  court  is  af- 
firmed. 

McBRIDE,  0.  J.,  and  HARRIS  and  BUR- 
NETT, JJ,  concur. 


(87  Or.  39) 

Ex  parte  DOUROS. 

DOUROS  V.  HURLBURT,  Sheriff. 

(Supreme  0>urt  of  Oregon.    July  18,  1920.) 

1.  Habeas  corpus  «s>SS( I)— Petitioner  has 
burden  of  proving  want  ef  Jurtsdiotioa  of 
committing   magistrate. 

In  proceedings  for  habeas  corpus  against  a 
sheriff  who  held  petitioner  in  custody  under  a 
commitment  by  a  justice  of  the  peace,  it  will 
he  presumed  that  the  appointment  ot  the  justice 
was  regular,  and  that  he  was  acting  in  the  law- 
ful exercise  of  bia  jurisdiction,  and  it  devolved 
upon  the  petitioner  to  allege  and  prove  that  the 
justice  was  not  in  fact  such,  and  had  no  au- 
thor!^ to  make  the  commitment,  in  view  of 
L.  O.  U  li  799,  3164,  3436. 

2.  Habeas  corpus  «=>85( I)— Committing  Jus« 
tfcse  held  de  faoto  offloer  under  facts. 

In  a  habeas  corpus  proceeding,  where  the 
jurisdiction  of  the  justice  of  the  peace  commit- 
ting petitioner  was  attacked,  facts  held  to  show 
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that  he  was  a  Justice  of  the  peace  at  least  de 
facto. 

Appeal  from  Circnlt  Court,  Multnomah 
Gount7 ;  Robert  O.  Morrow,  Judge;, 

Proceedings  for  habeas  corpus  by  Tom 
Douros  against  T.  M.  Hnrlburt,  Sheriff  of 
Multnomah  County.  From  a  Judgment  dis- 
missing the  writ,  and  remanding  petitioner 
to  the  custody  of  the  sheriff,  be  appeals. 
Affirmed. 

The  plaintiff  filed  a  petition  for  a  writ  of 
habeas  corpus,  claiming  that  he  Is  unlawfully 
detained,  imprisoned,  and  restrained  of  his 
liberty  by  the  defendant  as  sheriff  of  Mult- 
nomah county;  that  John  Philip  pretends 
and  assumes  to  be  a  Justice  of  the  peace  in 
and  for  district  Na  6  of  Columbia  county; 
that  be  is  not,  and  never  was,  a  resident  of 
that  district,  but  is  a  resldmt  of  district  No. 
2,  ret^stered  and  voting  therdu ;  that  Philip 
Is  not,  and  cannot  be  or  act  as,  a  Justice  of 
the  peace  for  district  No.  6;  and  that  all 
acts  or  things  done  by  him  in  that  capacity 
are  without  Jurisdiction  or  authority  ot  law. 
On  November  8, 1918,  om.  a  warrant  Issued  by 
PhUip  as  Justice  of  the  peace,  the  petitioner 
was  arrested  by  the  sheriff  of  Columbia  coun- 
ty, and  imprisoned  In  the  county  JalL  He 
states  that  the  Justice  of  the  peace  advised 
him  that  he  would  accept  a  |600  cash  ball 
or  a  bond  for  'f  1,000 ;  that  the  plaintiff  is  a 
Greek,  does  not  understand  the  English  lan- 
guage or  Icnow  the  meaning  of  or  the  proce- 
dure of  courts  of  Justice;  that  he  believed 
that  there  was  an  examination  concerning 
his  ball ;  that  he  did  not  have  any  attorney ; 
and  tliat  on  the  night  of  November  9  he  was 
talcen  before  the  Justice  of  the  peace,  and 
without  any  trial  or  examination  was  re- 
turned to  the  county  Jail  at  St  Helens,  where 
be  was  Imprisoned  until  November  15,  when 
he  was  removed  to  the  county  Jail  of  Mult 
nomah  county,  where  he  is  now  restrained  by 
the  defendant. 

The.  defendant  made  a  return  to  the  writ 
which  was  issued,  from  which  it  appears  tliat 
the  defendant  was  charged  with  the  crime 
of  selling  intoxicating  liquor,  and  pleaded 
guilty ;  that  he  was  sentenced  to  Jail  for  60 
days  and  fined  $500;  that  in  default  of  pay- 
ment of  the  fine  he  was  ordered  to  be  con- 
fined one  day  In  Jail  for  each  $2  thereof; 
and  that  this  Judgment  was  rendered  and 
signed  by  iobn  Philip,  Justice  of  the  peace 
for  the  sixth  district  of  Columbia  county. 

On  November  26,  1918,  a  trial  was  had  in 
the  circnlt  court  on  the  petition  and  return, 
in  which  it  was  stipulated  by  the  attorneys 
that  the  writ  wlilch  was  Issued  might  stand 
as  the  plaintiff's  reply  to  the  return,  and  that 
the  matters  and  things  stated  in  the  petition 
and  rqtly  should  l>e  deemed  denied  by  the  de- 
fendant This  was  for  the  purpose  of  ex- 
pediting the  hearing  and  to  obviate  the  ne- 
cessity of  the  pUintiirs  filing  a  written  re- 


ply. Testimony  was  taken,  and  at  t3ie  con- 
clusion of  the  trial  the  court  rendered  Judg- 
ment dismissing  the  writ  and  remanding  the 
petitioner  to  the  custody  of  tlie  sheriff  of 
Multnomah  county.  On  the  following  day  the 
plaintiff  filed  a  formal  reply,  in  wUch  he 
sought  to  raise  and  plead  other  and  different 
defenses  than  those  upon  which  the  case  was 
tried.    Plaintiff  appeals. 

3obn  Ditchburn,  of  Portland,  for  appellant 
Glen  B.  Metsker,  of  St  Helais,  for  respond- 
ent 

JOHNS,  J.  (after  stating  the  facts  as 
above).  The  only  question  upon  which  the 
court  below  tried  the  case  was  whether  or 
not  John  Philip  was  a  Justice  of  the  peace, 
and  clothed  with  the  powers  and  duties  of 
that  office. 

Section  799,  Ll  O.  h.,  provided  for  certain 
disputable  presumptions,  which  may  be  con- 
troverted by  other  evidence,  and  (subdivision 

14)  "that  a  person  acting  in  a  public  office 
was  regularly  appointed  to  it;"   (subdivision 

15)  "tliat  official  duty  has  been  regulaily 
performed^  (subdivision  16)  "that  a  court 
or  Judge  acting  as  such  either  in  this  state 
or  any  other  state  or  county,  was  acting  in 
the  lawful  exercise  of  ills  Jarisdlctton." 

Section  8164,  U  O.  U,  provides: 

"It  shall  be  the  duty  of  the  county  court  la 
the  several  counties  of  the  state,  at  any  regular 
term,  whenever  the  court  shall  deem  it  neces- 
sary, to  set  off  and  establish  or  modify  the 
boundaries  of  Justice  of  the  peace  and  constalde 
diatricts  witliin  the  county." 

This  section  further  provides  that  it  ahall 
not  apply  to  cities  having  100,000,  or  more 
population. 

Section  3436,  U  O.  II,  enacts  that: 

"When  at  any  time  there  shall  be  in  either 
of  the  offices  of  county  clerk,  sheriff,  coroner, 
or  any  county  or  precinct  office,  no  officer  duly 
authorized  to  execute  the  duties  thereof,  some 
suitable  person  may  be  appointed  by  the  county 
court  to  perform  the  duties  of  either  of  said 
offices." 

It  appears  from  the  record,  that  on 
January  8,  1916,  the  county  court  of  C/Olum- 
bia  county  duly  made  and  entered  an  order 
establishing  Justice  of  the  peace  district  No. 
6,  which  included  voting  precincts  1  and  3 
as  then  existing,  together  with  lots  1,  2,  3, 
and  4  in  block  59  in  the  dty  of  St  Helena, 
and  at  the  same  time  and  by  the  same  order 
appointed  John  Philip  Justice  of  the  peace  of 
the  newly  organleed  district  Mr.  Philip 
promptly  filed  his  certificate  of  appointment 
and  oath  of  office  with  the  county  clerk.  At 
that  time  he  was  residing  <m  the  said  lota  In 
block  59,  which  were  Included  within  district 
No.  6,  as  the  boundaries  thereof  were  d^ned 
by  the  order  of  the  county  court  on  January 
8,  1916,  and  Philip  had  been  a  resident  <»i 
such  lots  more  than  six  months  prior  to  his 
appointment; 
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It  farther  appears  that  after  filing  his  oath 
of  office  Philip  has  contlnnonsl^  performed 
the  duties  of  the  office,  and  has  heen  In  the 
exclusive  possession  of  its  docket,  files,  and 
records,  and  that  his  right  to  the  office  was 
never  previously  questioned. 

[1]  Under  section' 8164,  X/.  O.  !>■,  when 
deemed  necessary,  it  was  the  duty  of  the  coun- 
ty court  to  set  off,  establish,  or  modify  the 
boundaries  of  Justice  of  the  peace  and  con- 
stable districts  within  the  county.  It  was 
under  that  provision  that  the  boundaries  of 
district  No.  6  were  enlarged  and  defined,  of 
which  Philip  was  appointed  Justice  of  the 
peace.  The  law  presumes  that  his  appoint- 
ment is  regular,  and  that  he  was  acting  In 
the  lawful  exercise  of  his  Jurisdiction,  and, 
the  defendant  having  shown  that  he  held 
the  plalntitr  nnder  a  commitment  from  Phil- 
ip, as  Justice  of  the  peace  of  Columbia  coun- 
ty. It  devolved  upon  the  plaintiff  to  allege 
and  prove  that  Philip  was  not  a  Justice  of  the 
peace,  and  had  no  authority  to  make  the  com- 
mitment, and  that  the  order  was  void. 

Upon  these  questions  there  is  a  failure  of 
proof.  There  Is  no  evidence  whatever  to 
overcome  the  statutory  legal  presumptions. 
The  testimony  is  undisputed  that  the  plaintiff 
knew  and  understood  the  English  language; 
that  there  was  a  compliance  with  all  of  the 
legal  formalities;  that  the  charge  was  read 
to  him,  and  that  he  was  advised  of  bis  legal 
rigbta;  that  he  stated  that  he  was  guilty 
and  did  not  want  an  attorney;  and  that  he 
pleaded  guilty.  Based  upon  that  plea  sent- 
ence was  pronounced,  and  he  was  committed. 

[2]  Assuming  that  Philip  was  not  a  Justice 
of  the  peace  de  Jure,  the  record  Is  conclusive 
that  he  was  de  facto.  The  distinction  Is 
dearly  defined  In  Hamlin  v.  Kassafer,  15  Or. 
456,  15  Pac.  778,  8  Am.  St  Rep.  176,  where 
It  is  said: 

"An  office  is  the  right  to  exercise  a  pnblic 
tonction  or  employment,  and  to  take  the  fees 
and  emoluments  belonging  to  it.  From  its 
inherent  nature,  no  less  than  from  reasons  of 
public  policy,  there  cannot  be  two  persons  in 
the  possession  of  an  office  at  the  same  time. 

"To  conatitnte  a  person  an  officer  de  facto  be 
■oat  be  in  the  actual  possession  of  the  office, 
and  in  the  exerdte  of  its  functions,  and  in  pie 
discharge  of  its  duties,  and  when  this  is  the 
fact,  necessarily,  there  can  be  no  other  incumr- 
bent  of  the  office.  An  officer  de  facto  is  one 
who  has  the  lawful  right  to  the  office,  but  who 
liaa  either  been  ousted  from  or  never  actually 
taken  possession  of  the  office. 

"The  mere  daim  to  be  a  public  officer  is  not 
Mioofh  to  constitote  one  an  officer  4e  facto. 
niere  mnst  be  same  color  to  the  claim  of  right 
to  the  office,  or  without  such  color  a  perform- 
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ance  of  offidal  duties,  with  the  acquiescence  of 
the  pnblic  for  such  a  length  of  time  as  to  raise 
a  presumption  of  colorable  right" 

Ruling  Case  Law,  toL  12,  p.  1203,  says: 

"It  is  generally  held,- however,  that  this  rule 
has  no  application  to  the  case  of  de  facto  Judg- 
es, and  that  a  person  convicted  by  a  Judge  de 
facto,  acting  nnder  color  6f  office,  although  not 
de  jure,  and  detained  in  custody  in  pursuance 
of  his  sentence,  cannot  be  properly  discharged 
upon  habeas  corpus." 

The  questions  sought  to  be  raised  In  plaln- 
tUTs  reply  could  not  be  litigated  In  a  habeas 
corpus  proceeding.  It  appears  from  the  rec- 
ord that  the  plaintiff  was  arrested,  pleaded 
guilty,  and  was  sentenced  in  Columbia  coun- 
ty, and  that  he  is  now  confined  in  the  county 
Jail  of  Multnomah  county. 

Section  1596,  L.  0.  L.,  provides: 

"Whenever  it  shall  appear  to  the  court  at  the 
time  of  giving  Judgment  of  imprisonment  in  the 
county  jail,  that  there  is  no  snffident  Jail  in 
the  proper  county  suitable  for  the  safe  con- 
finement of  the  defendant  the  court  may  order 
the  Judgment  to  be  executed  in  the  Jail  of  any 
county  in  the  state,  and  the  expense  thereof 
shall  be  refunded  to  such  county  by  the  county 
in  which  the  defendant  should  have  been  Im- 
prisoned." 

And  section  1596,  I<.  O.  L.,  {Kovldes: 

"Except  as  provided  in  the  last  section,  a 
Judgment  of  imprisonment  in  the  county  jaU 
must  be  executed  by  confinement  in  the  Jail 
of  the  county  where  the  judgment  is  given,  un- 
less where  the  place  of  trial  has  been  changed, 
in  which  case  the  confinement  must  take  place 
in  the  Jail  of  the  county  where  the  action  was 
commenced." 

There  Is  nothing  in  the  return  of  defendant 
which  shows  why  plaintiff  Is  now  In  the  cus- 
tody of  tb6  sheriff  of  Multnomah  county. 
It  Is  very  apparent  that  this  was  an  over- 
sight, but  It  makes  no  dlfferaice  to  the  peti- 
tioner whether  he  be  confined  in  the  Mult- 
nomah county  Jail  or  the  Jail  of  Columbia 
county. 

Ten  days  will  be  allowed  within  whldi 
Philip,  as  Justice  of  the  peace,  may  issue  the 
certificate  to  the  defendant  provided  for  in 
section  1596  above  quoted,  and  for  fatlare 
to  issue  such  certificate  the  plaintiff  will  be 
remanded  to  the  custody  of  the  sheriff  of 
Columbia  connty. 

Judgment  affirmed. 


BEAN, 
concur. 


BENNBTI,    and    BENSON.   JJ., 
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(S7  Or.  45) 

WARD  V.  Mckinley  et  ai. 

(Supreme  Court  of  Oregon.     July  13,  1920.) 

1.  Contract*  ®=9lO(4)— Test  of  mutHality  of 
contract  to  furnish  lumber  stated. 

A  contract  to  furnish  lumber,  if  the  pur- 
chaser is  bound  thereby  to  order  and  receive 
the  minimum  amount  of  lumber  provided  for 
80  that  the  sellers  would  hare  a  remedy  for 
damages  for  failure  to  order  such  amount,  is 
not  -wanting  in  mutuality;  but,  if  the  purchaser 
is  not  so  bound,  it  is  a  mere  option,  failure 
to  exercise  which  creates  no  liability. 

2.  Contracts  <S=>I53— Courts  should  Incline  to 
construe  contract  In  favor  of  mutuality. 

Courts  should  incline,  where  such  a  con- 
stmctioh  is  reasonable,  to  construe  a  contract 
in  favor  of  mutuality. 

3.  Contracts  $=>I0(4)— Contract  for  delivery 
of  lumber  under  spedflcatlons  which  pur- 
ohasar  should  "furnish"  held  mutual. 

A  contract,  whereby  plaintiffs  were  to  cut 
a  minimum  amount  of  lumber  each  year  for 
defendants,  defendants  to  furnish  specifications 
whereby  it  was  to  be  delivered  and  to  pay  for 
all  lumber  shipped  on  orders  furnished  by  the 
purchaser,  held  not  void  for  want  of  mutuality 
in  failing  to  require  defendants  to  order  lum- 
ber; the  agreement  to  hold  the  entire  output 
subject  to  plaintiff's  order  and  not  to  sell  it 
to  other  parties  being  a  sufficient  consideration, 
and  the  word  "furnish"  meaning  to  be  fur- 
nished. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fur- 
nish.] 

D^artm^it  1. 

Appeal  from  Circuit  Court,  Descbutes 
County ;  T.  B.  J.  Duffy,  Judge. 

Action  by  G.  F.  Ward  against  A.  M.  Mc- 
-  Einley  and  otbers,  copartners  doing  business 
as  the  McKlnley-Hampson  Lumber  Compa- 
ny.   From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Reversed  and  remanded. 

This  is  an  action  for  damages  for  breach 
of  a  contract  for  sale  and  delivery  of  lumber. 
The  facts  as  alleged  In  the  complaint,  axe  as 
follows: 

"II.  That  on  or  about  July  2,  1917,  said  de- 
fendants as  such  copartners  made  and  en- 
tered into  a  certain  contract  with  plaintiff, 
whereby  for  a  valuable  consideration  said  de- 
fendants agreed  to  sell  and  deliver  to  plain- 
tiff, f.  o.  b.  cars  at  Bend,  Oregon,  and  plain- 
tiff agreed  to  buy  all  of  the  one-inch  and  thick- 
er grades  of  No.  3  common  and  better  pine 
lumber  that  said  defendants  should  saw  and 
manufacture  at  their  mill  situated  on  the  north- 
west quarter  of  the  northeast  quarter  of  sec- 
tion 26,  township  18  south,  range  12  east,  W. 
M.,  Deschutes  county.  Or.,  during  the  period 
from  the  21st  day  of  May,  1917,  to  the  Ist 
day  of  January,  1^20. 

"III.  That  by  the  terms  of  said  contract  de- 
fendants agreed  to  saw,  manufacture  and  de- 


liver unto  plaintiff  during  the  period  covered 
by  said  contract,  a  total  minimum  of  10,000.- 
000  feet  of  lumber,  board  measure;  and  that 
defendants  by  said  contract  further  agreed 
that  they  would  saw,  manufacture  and  deliver 
to  plaintiff  at  least  4,000,000  feet,  board  meas- 
ure, of  lumber  for  each  sawing  season  covered 
by  said  contract;  all  of  which  plaintiff  agreed 
to  pay  for  according  to  the  terms  and  condi- 
tions of  said  contract. 

"IV.  That  of  the  4,000,000  feet,  board  meas- 
ure, of  lumber  which  defendants  by  their  said 
contract  agreed  to  saw,  manufacture  and  de- 
liver to  plaintiff  for  the  sawing  season  of  the 
year  1917,  defendants  have  delivered  to  plain- 
tiff 628,231  feet,  board  measure,  of  lumber, 
and  no  more,  leaving  a  balance  of  3,371,769 
feet,  board  measure,  of  lumber  which  defend- 
ants liave  failed,  neglected  and  refused  to  de- 
liver to  plaintiff  under  said  contract  for  said 
sawing  season  of  the  year  1917;  and  that  de- 
fendants have  delivered  elsewhere  all  of  the 
remainder  of  the  output  of  their  said  sawmill 
for  the  said  sawing  season  of  the  year  1917, 
after  the  date  of  the  commencement  of  said 
contract,  in  breach  of  the  conditions  of  their 
said  contract  with  plaintiff. 

"Y.  That  the  sawing  season  of  the  year  191S 
has  more  than  half  elapsed  and  that  of  the 
4,000,000  feet,  board  measure,  of  lumber  agreed 
to  be  sawed,  manufactured  and  delivered  to 
plaintiff  by  defendants  under  said  contract  for 
said  sawing  season  of  the  year  1918,  2.000,000 
feet,  board  measure,  or  more,  should  have  been 
delivered  to  plaintiff  prior  to  thia  date;  that 
defendants  have  failed,  neglected  and  refused 
to  deliver  unto  plaintiff  any  lumber  at  all  from 
the  lumber  sawed  and  manufactured  at  their 
said  sawmill  during  said  sawing  season  of  the 
year  1918,  but  have  delivered  and  are  continu- 
ing to  deliver  elsewhere  all  of  the  output  of 
said  sawmill  for  said  sawing  season  of  the 
year  1918,  in  further  breach  of  their  said  con- 
tract with  plaintiff. 

"VI.  That  plaintiff  has  fully  performed  all 
of  the  conditions  of  said  contract  on  his  part 
required  to  be  performed,  in  so  far  as  the  acts 
of  the  defendants  have  permitted  such  perform- 
ance; and  that  plaintiff  has  been  at  all  times 
since  said  contract  was  entered  into  and  is  now 
ready  and  willing  to  perform  all  of  the  condi- 
tions thereof  on  Ills  part  to  be  performed. 

"VII.  That  by  reason  of  the  failure,  neglect 
and  refusal  of  defendants  to  deliver  unto  plain- 
tiff all  of  the  4,000,000  feet,  board  measure, 
of  lumber  contracted  to  be  delivered  under 
said  contract  for  the  season  of  the  year  1917, 
as  hereinbefore  set  forth;  and  by  reason  of 
the  failure,  neglect  and  refusal  of  defendants  to 
dehver  any  of  the  2,000,000  feet,  board  meas- 
ure, of  lumber  which  by  the  tetms  of  their  said 
contract  they  were  required  to  deliver  to  plain- 
tiff prior  to  this  date  from  the  output  of 
their  said  sawmill  for  the  sawing  season  of  the 
year  1918,  plaintiff  has  been  damaged  in  the 
sum  of  $48345.92." 

There  was  a  second  cause  of  action  plead- 
ed, but  the  same  Is  not  material  here. 

Defendants  answered  denying  every  al- 
legation In  paragraph  II  of  the  complaint. 


^ssFor  otber  caMS  see  Bame  topic  and  KBT-NUMBER  In  all  Key-Numtored  DlgesU  and  Indues 
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except  that  they  admitted  the  execution  of  a 
certain  contract  with  plaintiff  on  July  2, 
1817,  which  contract  was  made  an  exhibit 
to  the  answer,  and  Is  aa  follows: 

"This  agreement  made  and  entered  into  this 
2d  day  of  July,  A.  D.  1917,  by  and  between 
A.  M.  McKinley,  S.  L.  Hampson  and  P.  F. 
Hampson,  copartners  doing  business  under  the 
firm  name  and  style  of  McKinley-Hampson 
Lnmber  Company  of  Bend,  Oregon,  parties  of 
the  first  part,  and  O.  F.  Ward  of  Spokane, 
Washington,  as  party  of  the  second  part,  wit- 
nesseth; 

"That  for  and  in  consideration  of  the  sum 
of  one  ($1.00)  dollar,  lawful  money  of  the 
United  States  of  America,  paid  by  party  of  the 
second  part  to  parties  of  the  first  part,  the 
receipt  whereof  is  hereby  acknowledged,  the 
parties  of  the  first  part  hereby  agree  to  sell 
and  do  hereby  sell  and  agree  to  deUTer  unto 
party  of  the  second  part,  all  the' one  (1")  inch 
snd  thicker  of  the  grades  of  No.  3  common  and 
better  pine  lumber  that  parties  of  the  first  part 
saw  and  manufacture  at  their  mill  situated  on 
the  northwest  quarter  of  the  northeast  quarter 
of  section  26,  township  18  south,  range  12 
east,  W.  M.,  Deschutes  county,  state  of  Ore- 
gon, daring  the  period  from  the  21st  day  of 
May,   1917,  to  the  1st  day  of  January,  1920. 

"Said  parties  of  the  first  part  agree  that  the 
minimnm  amount  of  lumber  that  they  will  saw, 
mannfactnre  and  deliver  unto  party  of  the  sec- 
ond part,  under  the  terms  of  this  contract, 
will  be  at  least  four  million  (4,000,000)  feet 
board  measure  for  each  sawing  season,  making 
a  total  minimum  of  ten  million  (10,000,000) 
feet,  which  said  party  of  the  second  part 
agrees  to  pay  for  according  to  the  terms  and 
conditions  hereinafter  set  forth,  provided,  how- 
ever, that  said  first  parties  shall  not  be  com- 
pelled to  furnish  said  amount  of  lumber  in 
any  one  season  or  altogether  if  prevented  by 
some  contingency  or  happening  beyond  their 
control. 

"Said  parties  of  the  first  part  agree  to  log, 
saw,  pile,  surface,  cnt,  mill,  plane,  or  other- 
wise work  and  deliver  said  lumber  f.  o.  b. 
cars  at  Bend,  Oregon,  at  such  times,  in  such 
quantities  and  in  sudi  manner  as  party  of  the 
second  part  may  from  time  to  time  direct 
Said  parties  of  the  first  part  further  cove- 
nant and  agree  to  deliver  unto  party  of  the 
second  part  sll  of  said  lumber  free  and  clear 
of  taxes,  daims,  liens  or  incumbrances  of  every 
nature,  description  and  kind. 

"Said  parties  of  the  first  part  further  gnar- 
antee  and  agree  that  all  shop  lumber  of  6/4 
and  thicker  surfaced  two  sides  to  standard 
thickness  or  shipped  rough,  shall  not  weigh 
in  excess  of  twenty-four  hundred  (2,400) 
ponnda  per  thousand  feet,  and  that  all  one 
(1")  inch  pine  lnmber,  surfaced  two  sides  or 
otherwise  worked,  shidl  not  weigh  in  excess 
of  two  thousand  one  hundred  (2,1(X))  pounds 
per  thousand  feet,  and  that  any  freight  caused 
by  excess  over  said  stipulated  weights  shall 
be  paid  by  parties  of  the  first  part. 

"Said  parties  of  the  first  part  further  cove- 
nant and  agree  to  insure  all  lumber  on  which 
advances  have  been  made  for  at  least  twelve 
($12.00)  dollars  per  thousand  feet  board  meas- 
ure, said  insurance  to  be  placed  in  a  reliable 
insurance   company,   the  premium  thereon  to 


be  paid  by  parties  of  the  first  part,  the  policies 
to  be  made  payable  to  the  party  of  the  sec- 
ond part  as  his  Interests  may  appear,  and  said 
policies  to  be  at  once  delivered  unto  said  party 
of  the  second  part.  In  the  event  parties  of  the 
first  part  fail  promptly  to  insure  said  lumber, 
as  hereinbefore  provided,  then  the  party  of 
the  second  part  reserves  the  right  to  cause 
said  lumber  to  be  so  insured,  and  said  parties 
of  the  first  part  agree  to  pay  the  costs  of  ob- 
taining said  insurance. 

"Party  of  the  second  part  hereby  covenant* 
and  agrees  to  pay  for  said  lumber  when  man- 
ufactured according  to  the  specifications  fur- 
nished from  time  to  time  by  party  of  the  sec- 
ond part,  and  delivered  f.  o.  b.  cars  at  Bend, 
Oregon,  free  and  dear  of  all  taxes,  liens, 
claims  or  incumbrances,  at  the  following  pric- 
es:   ••    • 

"Party  of  the  second  part  agrees,  if  so  re- 
quested by  party  of  the  first  part  of  this  con- 
tract, it  will  advance  to  parties  of  the  first 
part  nine  dollars  ($9.00)  per  thousand  feet 
board  measure  for  all  one  (1")  Inch  and  thick- 
er ^3,  and  better  common  and  all  one  (1") 
inch  T>'  select  and  better  lumber  that  parties 
of  the  first  part  have  on  hand  and  in  finished 
piles  on  the  first  day  of  the  month,  cut  the 
previous  calendar  month,  and  said  parties  of 
the  first  part  agree  to  pay  onto  party  of  the 
second  part,  interest  at  the  rate  of  eight  per 
cent.  (8%)  per  annum  on  all  such  advances 
until  the  same  are  either  taken  up  by  ship- 
ment of  lumber  or  otherwise  paid.  Said  party 
of  the  second  part  to  estimate  said  lumber 
and  furnish  the  parties  of  the  first  part  a 
copy  of  such  estimate,  by  the  10th  day  of 
the  month  following,  and  said  party  of  the 
second  part  agrees  to  deliver  the  money  there- 
for to  the  parties  of  the  first  part  in  Bend, 
Oregon,  not  later  than  the  14th  day  of  the 
said  month,  in  order  that  said  parties  of  the 
first  part  can  meet  their  pay  roll  and  current 
expenses. 

"Said  parties  of  the  first  part  further  agree 
that  at  the  time  of  receiving  of  said  advance- 
ment, to  execute  unto  the  party  of  the  second 
part  their  joint  and  individual  promissory  note 
for  all  the  moneys  so  advanced,  and  to  assign 
unto  the  party  of  the  second  part,  all  their 
right,  title  and  interest  in  and  to  the  ground 
and  premises  upon  which  the  said  mill  and 
lumber  yard  is  located.  Also  to  execute  unto 
the  party  of  the  second  part  a  bill  of  sale 
for  all  lumber  in  finished  piles,  this  to  indnde 
5/4  and  thicker  #3,  shop  and  better,  on  which 
advances  have  been  made,  and  #3  common, 
and  one  (1")  inch  'D'  select,  and  better;  it 
being  understood  by  the  parties  hereto  that 
moneys  advanced  by  party  of  the  second  part, 
on  such  one  inch  ^3  and  better  common,  and 
one  inch  'D'  select  and  better,  will  cover  all 
the  5/4  and  thicker  ^3,  shop  and  better  from 
time  to  time,  aa  advances  are  made,  until  all 
moneys  that  have  been  so  advanced  by  par- 
ties of  the  second  part  to  parties  of  the  first 
part  have  been  taken  up  by  shipments  of  said 
lumber,  or  otherwise  paid,  provided,  that  in 
case  there  is  not  soffident  one  inch  lumber  as 
above  described  to  cover  said  advances,  >«id 
party  of  the  second  part  wiU  take  shop  iam^ 
ber  of  suffideat  quantity  to  make  up  such  in- 
fldency. 
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"It  is  further  agreed  between  the  parties 
hereto  that  the  party  of  the  second  part  shall 
have  a  lien  on  the  Inmber  output  of  said  mill 
as  hereinbefore  described,  which  is  operated  by 
parties  of  the  first  part,  as  security  for  all  ad- 
vances and  other  lawful  charges  now  existing 
or  hereafter  made,  and  all  lumber  upon  which 
an  advance  is  made  shall  be  at  the  time  of 
said  advancement  placed  in  possession  of  said 
party  of  the  second  part,  same  to  include  all 
.C/4  and  thicker  #2  shop  and  better,  which 
aidvances  are  included  in  the  #S  and  better 
common  and  1"  *D'  select  and  better. 

"Said  parties  of  the  first  part  agree  that 
during  the  entire  time  of  the  life  of  this  con- 
tract they  will  not  sell,  or  offer  for  sale,  any 
of  the  lumber  as  hereinbefore  described  in  this 
contract,  except,  what  lumber  green  from  the 
sawmill  will  be  necessary  to  take  care  of  the 
local  trade,  with  the  understanding  that  the 
parties  of  the  first  part  are  not  to  sell  any 
lumber  from  finished  piles,  except  as  herein- 
after provided,  or  ship  any  in  cars,  provided, 
that  the  said  parties  of  the  first  part  hereby 
reserve  the  r}ght,  and  the  said  party  of  the 
second  part  grants  them  the  right  to  sell  not 
to  exceed  one-half  million  (600,000)  feet  dur- 
ing any  one  season;  and  provided  further,  that 
none  of  such  lumber  shall  be  taken  from  fin- 
ished piles,  but  all  of  the  same  to  be  common 
and  delivered  green  from  the  saw;  and  provid- 
ed further,  that  said  parties  of  the  first  part 
shall  be  permitted  to  pile  not  to  exceed  thirty 
thousand  (80,000)  feet  of  2x4,  2x6,  and  1x12, 
collectively,  to  take  care  of  the  local  trade, 
after  closing  down  for  the  season. 

"The  party  of  the  second  part  agrees  to  pay 
the  parties  of  the  first  part  for  all  lumber 
that  parties  of  the  first  part  ship  on  orders 
furnished  by  the  party  of  the  second  part,  as 
herein  provided,  according  to  the  prices  here- 
inbefore set  forth,  ninety  (90%)  per  cent,  of 
the  face  of  the  invoice,  less  two  (2%)  per 
cent,  cash  discount,  upon  the  presentation  and 
surrender  by  parties  of  the  first  part  to  the 
party  of  the  second  part,  at  the  office  of  the 
party  of  the  second  part  in  the  city  of  Spo- 
kane, Washington,  through  the  Fidelity  Na- 
tional Bank  of  Spokane,  Washington,  of  the  in- 
voice with  the  original  bill  of  lading  attached, 
for  each  shipment  so  made,  deducting  from  such 
ninety  (90%)  per  cent.,  all  advances,  and  oth- 
er lawful  charges,  if  any,  on  any  such  ship- 
ments or  otherwise,  and  party  of  the  second 
part  agrees  to  pay  the  balance  of  such  invoice, 
less  advances  and  lawful  charges,  if  any,  on 
receipt  of  railway  freight  expense  bill  by  par- 
ty of  the  second  part  from  their  customers  to 
whom  Mch  lumber  may  be  sold,  final  shipment 
of  the  lumber  in  this  agreement  to  be  made  on 
ot  before  January  1,  1920,  time  being  the  es- 
sence hereof. 

"It  is  further  agreed  between  the  parties 
hereto  that  the  party  of  the  second  part  will 
furnish  a  competent  lumber  inspector,  said  in- 
spector to  be  acceptable  to  the  parties  of  the 
first  part.  The  duties  of  said  inspector  shall 
be  to  inspect  lumber  as  the  same  shall  be 
loaded  aboard  cars  and  shipped.  Said  parties 
of  the  first  part  hereby  agree  to  pay  the  salary 
of  said  inspector,  whose  inspection  at  Bend 
shall  be  finaL" 


The  answer  contained  denials  sufficient  to 
put  all  other  material  allegations  of  the 
complaint  In  issue. 

The  reply  admitted  the  identity  of  the  con- 
tract, pleaded  in  the  answer,  and  the  case 
came  on  for  trial.  The  defendants  objected  to 
any  testimony  being  offered  upon  the  cause 
of  action  above  stated,  for  the  reason  that 
the  contract  was  unilateral  in  that  it  did  not 
bind  plaintiff  to  order  or  receive  any  lumber, 
and  was  therefore  unenforceable,  and  the 
court,  sustaining  this  contention,  directed  a 
nonsuit  as  to  this  cause  of  action.  The  plain- 
tiff thereupon  tooH  a  voluntary  nonsuit  as  to 
the  second  cause  of  action,  and  judgment  was 
rendered  against  him  for  cost^  from  which 
he  appeals  to  this  court 

Rosa  Famham,  of  Bend,  for  appelant. 

H.  H.  De  Armond,  of  Bend  (Charles  W. 
ErsUne,  of  Bend,  and  Fred  I>.  Bversm,  of 
Portland,  on  the  brief),  for  respondents. 

McBRIDB,  0.  J.  (after  stating  the  facts  as 
above).  [1,2]  There  is  but  one  question 
raised  on  this  appeal:  Is  the  contract  plead- 
ed in  defendants'  answer  unUateral?  It  it  is, 
the  Judgment  of  the  circuit  court  must  be  af- 
firmed. If  not,  there  must  be  a  reversal.  If 
plaintiff  is  so  bound  by  the  contract,  to  order 
and  receive  the  minimum  amount  of  lumber 
therein  provided  for,  the  defendants  would 
have  a  remedy  against  him  for  damages  for 
failure  to  order  such  amount.  In  which  event 
there  is  no  want  of  mutuality.  This  is  the 
test  If  irtaintifl  is  not  so  t>ound,  the  agree- 
ment does  not  rise  beyond  the  dignity  of  a 
mere  option  to  purchase  from  the  failure  to 
exercise  which  no  cause  of  action  will  arise. 
It  Is  a  well-established  rule  of  law  that  courts 
should  incline,  where  such  a  construction  is 
reasonable,  to  construe  a  contract  in  favor  of 
mutuality.  Iiflnneeota  Lbr.  Co.  ▼.  White- 
breast  Coal  Co.,  160  111.  85,  43  N.  JB.  774,  31 
li.  R.  A.  629 ;  Dreiske  v.  Davis  Colliery  Co., 
156  III.  App.  291;  Rice  y.  Bliner,  89  Misc. 
Rep.  395, 151  N.  Y.  Supp.  983. 

In  the  case  first  above  dted,  the  court  said: 

"Contracts  should  be  construed  in  the  light 
of  the  circumstances  surrounding  the  parties, 
and  of  the  objects  which  they  evidently  had  in 
view.  The  circumstances,  wliich  both  parties 
had  in  view  at  the  time  of  making  the  con- 
tract may  be  referred  to  for  the  purpose  of 
determining  the  meaning  of  doubtful  expres- 
sions. Courts  will  seek  to  discover  and  giva 
effect  to  the  intention  of  the  parties,  so  that 
performance  of  the  contract  may  be  enforced 
according  to  the  sense  in  wliich  they  mutual- 
ly understood  it  at  the  time  it  was  made;  and 
greater  regard  is  to  be  had  to  their  clear  in- 
tent than  to  any  particular  words  which  they 
may  have  used  to  express  it" 

The  doctrine  is  well  stated  in  tlie  above  ex- 
cerpt Courts  naturally  are  reluctant  in  cas- 
es like  the  present,  where  parties  have  de- 
liberate pr^>ared  a  long  and  formal  con- 
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tract,  with  many  elaborate  provlBions,  and 
have  gone  tbrougb  the  ceremony  of  signing 
and  sealing  It,  to  say  that  In  spite  of  all  tbls 
preparation  and  careful  execution,  they  are 
not  bound  and  that  no  contract  has  been  In 
fact  executed. 

If  the  plaintiff  was  anything  but  a  schemer 
and  a  dishonest  man,  he  Intended  when 
be  signed  his  contract  that  the  defendants 
dioQld  understand  that  he  was  binding  him- 
self to  take  an  the  outpnt  of  their  mill,  with 
the  exception  therein  specified,  at  the  prices 
agreed  npon;  and  the  defendants  would  not, 
if  they  were  not  lunatics,  have  signed  except 
with  that  understanding.  It  is  Inconceivable 
that  they  would  have  tied  up  practically  the 
entire  output  of  their  mills  for  a  term  of 
years  and  agreed  to  sell  to  no  one  but  plain- 
tiff, except  with  the  understanding  that  he 
was  to  take  that  output 

At  this  stage  of  the  case.  In  the  absence  of 
testimony  to  the  contrary,  we  are  bound  to 
assume  that  plaintiff  was  ready  and  willing 
to  perform  every  stipulation  required  of  him, 
and  that  there  has  been  no  default  in  fact 
upon  his  part ;  that  he  had  ordered,  received, 
and  paid  for  628,231  feet  of  lumber,  and  was 
leady  and  willing  to  seasonably  order,  re- 
c^ve,  and  pay  for  the  remainder,  according 
to  contract;  and  that  defendants,  on  the  pre- 
text that  the  contract  was  not  binding  upon 
their  part,  refused  to  furnish  him  with  any 
more  lumber. 

[S]  It  is  idle  to  say,  and  counsel  does  not 
seriously  contend,  that  there  was  no  consid- 
eration passing  to  plaintiff.  The  agreement 
to  hold  the  entire  output  subject  to  plaintiff's 
orders  and  not  to  sell  it  to  other  parties  was 
Itself  a  srufflclent  consideration. 

We  have  before  us  then  an  agreem^it  of  the 
def«idants,  based  npon  a  suflSdent  consider- 
atl<m,  to  sell  and  deliver  to  the  plaintiff  all 
the  output  of  their  mQI  for  the  period  there- 
in Bpecliaed,  to  the  exclusion  of  other  parties. 
We  will  now  proceed  to  construe  the  agree- 
ment as  a  whole,  "taking  it  by  Its  four  cor^ 
ners,"  to  ascertain  If  its  true  meaning  and  in- 
tent was  to  Iiind  plaintiff  to  take  and  pay  for 
that  entire  output,  or  whether  it  was  intend- 
ed to  give  him  an  option  to  take  or  refuse  to 
take  it — an  option,  if  he  saw  fit  so  to  do,  to 
nei^ect  to  order  a  single  foot  of  lumber  and 
to  compel  defendants  to  manufacture  and  pile 
It  In  their  yard  and  allow  it  to  rot  there  at 
their  own  exp«ise  and  without  remedy.  That 
such  a  condition  was  ever  within  the  con- 
templation of  the  parties,  when  they  prepared 
and  executed  the  elaborate  agreement  in- 
volved in  this  suit,  is  not  thinkable.  If  plain- 
tiff Is  not  bound  to  take  what,  he  bound  the 
defendants  to  sell  to  him,  it  must  be  due  to 
some  mistake  or  deception  in  the  preparation 
of  the  instrument,  and  we  are  not  prepared 
to  say  that  such  is  the  case. 

The  contract,  by  its  terms,  is  an  agreement 
for  a  present  sale  and  future  delivery  of  lum- 
ber.   The  stlpulatl(»  la: 


"In  consideration  of  one  doHar  •  •  •  paid 
by  the  party  of  the  second  part  to  the  pa-ties 
of  the  first  part,  •  *  *  the  parties  of  the 
first  part  hereby  agreed  to  sell  and  do  here- 
by sell  and  agree  to  deliver,"  etc. 

The  defendants  further  agree  that  t£>ey 
"will  saw,  manufacture,  and  deliver  unto  (he 
party  of  the  second  part"  (plaintiff)  "at  least 
four  million  (4,000,000)  feet  board  measure 
for  each  sawing  season,  •  *  *  which  said 
party  of  the  second  part  agrees  to  pay  for, 
according  to  the  terms  and  conditions  herein- 
after set  forth."  These  stipulations  consti- 
tute the  framework  of  the  contract  It  is  an 
agreement  to  sell  and  deliver  not  less  than 
10,000,000  feet  of  lumber  on  the  oae  hand,  and 
an  agreonent  to  pay  for  the  lumber  so 
delivered  on  the  other.  The  manner  of  d^v- 
ery  and  payment  are  matters  of  detail. 

As  to  the  manner  of  delivery,  it  is  stipulat- 
ed that  it  shall  be  delivered  "f.  o.  b.  cars  at 
Bend,  Oregon,  at  such  times,  in  such  manne:? 
and  In  such  quantities  as  the  party  of  the  sec- 
ond part  may  from  time  to  time  direct" 
Meanwhile,  It  Is  to  be  insured  by  defendants 
at  their  expense  for  the  benefit  of  plaintiff; 
this  clause  impliedly  recognizing  some  prop- 
erty right  of  plaintiff  In  the  lumber  even  be- 
fore delivery  upon  the  cars. 

The  lumber  Is  to  be  paid  for  by  plaintiff 
when  "manufactured  according  to  specifica- 
tions forwarded  from  time  to  time  by  party 
of  the  second  part  and  d^vered  f.  o.  b.  cars 
at  Bend,"  etc. 

A  fair  construction  of  this  clause  binds 
plaintiff  to  not  only  pay  for  the  lumber  when 
delivered,  but  to  furnish  specifications  where- 
by it  may  be  delivered.  The  word  "fur- 
nished" cannot  be  construed  to  have  been 
used  in  the  past  tense,  but  to  the  future,  and 
must  therefore  have  the  meaning  of  "to  be 
furnished"  and  so  construed. 

Thus,  in  Re  Freeman,  27  App.  Dlv.  B93,  BO 
N.  T.  Supp.  520,  a  statute  provided  that  an 
officer  might  be  removed  upon  charges  "duly 
furnished."  The  court  held  the  word  "fur- 
nished" meant  that  the  charges  should  be  fur- 
nished to  some  official  body. 

And  In  State  ex  inf.  v.  Lewin,  128  Mo.  App. 
149,  106  S.  W.  681,  it  was  held  that  the  word 
"furnish"  means  to  supply;  therefore,  we  con- 
clude that  the  words  "to  be  furnished"  means 
by  interpretation  that  the  plaintiff  was  boumf 
to  supply  defendants'  spedficatlons  for  the 
lumber  described  in  the  contract 

Taking  this  construction,  and  there  being 
no  time  fixed  within  which  specifications — by 
which  we  understand  particular  kinds  of  lum- 
ber desired  In  a  particular  shipment — ^were 
to  be  ordered,  the  law  would  Imply  a  reason- 
able time,  which,  under  all  the  circumstances,  _ 
would  have  been  a  question  of  fact  for  the  ' 
Jury. 

Another  clause  in  the  agreement  provides 
that- 
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"Th«  party  of  the  tecond  part  agrees  to  pay 
the  parties  of  the  first  part  for  all  lumber  that 
the  parties  of  the  first  part  ship  on  orders 
furnished  by  the  party  of  the  second  part,  as 
herein  provided,"  etc 

We  think  the  two  clauses  last  cited  implied- 
ly bound  the  plaintiff  to  furnish  orders  with 
reasonable  promptness  for  all  the  lumber 
which  defendants  agreed  to  sell  him,  and  that 
all  of  such  orders  were  to  be  given  and  filled 
during  the  life  of  the  contract  and  with  rea- 
sonable diligence,  from  time  to  time  during 
the  life  of  the  contract;  and  that  if,  after 
the  contract  was  executed,  the  plaintiff  had 
delayed  unreasonably  in  furnishing  orders 
from  time  to  time,  he  would  ha^e  been 
deemed  to  have  abandoned  the  contract  and 
been  liable  In  damages  for  Its  breadi. 

Other  clauses  in  the  contract  tend  to  sus- 
tain the  theory  of  Its  mutuality. 

Thus  another  clause  reads: 

"Final  shipment  of  the  lumber  in  this  .agree- 
ment to  be  made  on  or  before  January  1,  1920, 
time  being  the  essence  thereof." 

When  we  consider  the  agreement  that  the 
lumber  was  to  be  shipped  upon  specifications 
which,  as  we  Interpret  the  contract,  the  plain- 
tiff was  Impliedly  bound  to  furnish,  and  that 
the  whole  quantity  produced  was  to  be  shipped 
before  January  1,  1920,  it  is  fair  to  say  that 
the  defendants  were  bound  to  ship  and  the 
plaintiff  to  seasonably  order  for  shipment  all 
the  lumber  contracted  for  before  January  1, 
1020. 

We  have  found  no  case  cited  by  either 
party  In  which  the  contract  sued  upon  was 
exactly  like  the  one  here  in  suit.  Llvesly  v. 
Johnston,  45  Or.  30,  76  Pac.  13,  946,  65  U  R. 
A.  783,  106  Am.  St.  Rep.  647,  is  similar  in 
many  respects  and  would  seem  to  justify  us' 
in  holding  that  the  agreement  on  the  part  of 
the  plaintiff  to  furnish  and  advance  the  sum 
of  |9  per  thousand,  at  the  request  of  the  de- 
fendants, upon  certain  qualities  of  the  lum- 
ber when  cut  and  piled,  Itself  redeems  the 
contract  from  the  charge  of  want  of  mutual- 
ity. 

That  an  agreement  to  buy  may  be  created 
by  implication  is  the  rule  announced  in  many 
cases. 

In  McCartney,  Plaintiff  In  Error,  v.  Glass- 
ford,  1  Wash.  579,  20  Pac.  423,  the  plaintiffs 
in  error,  defendants  in  the  court  below,  con- 
tracted with  Olassford  to  carry  for  them  100 
tons  of  produce  to  the  Little  Dalles  at  the 
rate  of  1^  cents  a  pound,  one-half  by  April 
16,  and  the  other  half  by  May  20,  1885 ;  Mc- 
Cartney ft  Ca  to  pay  the  full  amount  of  the 
freight  charges  at  said  rates  upon  delivery 
of  the  shipping  receipts,  certified  as  correct 
by  their  clerk.  An  action  was  brought  to 
recover  for  freight  charges  on  produce  ac- 
tually transported,  and  for  damages  caused 
by  the  refusal  of  the  defendants  McCartney 
et  al.  to  furnish  the  remainder  of  the  100 


tons  contracted  to  be  hauled.  The  defend- 
ants in  the  court  below,  McCartney  et  aL,  de- 
murred on  the  ground  that  the  contract  was 
not  mutual  In  that  they  had  not  bound  them- 
selves to  furnish  100  tons  of  freight  to  be 
shipped.  Concerning  this  contention  tbe 
court  said: 

"The  real  contention  of  the  appellee,  however, 
seems  to  be  that  the  contract  is  wantJng  in 
mutuality,  binding  only  the  appellee  to  carry 
the  freiglit,  and  not  requiring  appellant  to  fur- 
nish any;  or,  even  if  he  is  so  required,  tliat 
by  the  subsequent  waiver  of  time,  be  is  re- 
lieved from  any  time  for  performance.  The 
rule  that,  if  no  time  is  fixed  for  the  perform- 
ance of  an  agreement  otherwise  regular,  a 
reasonable  time  will  be  presumed  to  have  been 
intended  by  the  partiea,  we  think  settles  the 
claim  of  want  of  time. 

"The  remaining  question  is  whether  appel- 
lant is  equally  bound  by  the  contract  set  out 
above.  It  is  evident  that  the  consideration  of 
appellee's  assuming  to  carry  said  produce  and 
incurring  such  liability  was  the  implied  prom- 
ise of  appellant  to  furnish  It;  and  we  believe 
the  law  will  just  as  clearly  and  conclusively 
presume  or  imply  such  a  promise  on  his  part 
as  if  it  had  been  set  out  in  express  words. 
To  take  any  other  view  of  a  contract  such  aa 
this  would  permit,  in  our  judgment,  a  fraud 
and  overreaching.  There  was  a  contract  on 
the  one  part  to  carry,  and  on  the  other  a  con-, 
tract  to  pay  so  much  per  pound;  and  there 
was  from  this  just  as  clearly  a  corresponding 
and  correlative  obligation  to  furnish  for  carry- 
ing." 

Here  the  price  is  agreed  upon,  the  quantity 
of  lumber  to  be  delivered  is  agreed  upon,  and 
the  date  of  final  delivery  Is  agreed  upon. 
Nothing  Is  left,  except  the  detail  as  to  partic- 
ular consignments  which  are  to  be  made  up- 
on orders  to  be  furnished  from  time  to  tiibe 
by  the  purchaser,  and  these  by  necessary  im- 
plication are  to  be  made  from  time  to  time 
before  January  20,  1920.  This  is  a  stronger 
case  of  mutuality  than  that  above  cited. 

The  case  of  Minneapolis  Mill  Co.  v.  Oood- 
now,  40  Minn.  497,  42  N.  W.  356,  4  L.  R.  A. 
202,  is  also  instructive.  In  this  case  the 
plaintiff  and  defendant  entered  into  an  agree- 
ment as  follows: 

"The  Minneapolis  Mill  Company  agrees  to 
saw  for  said  John  Ooodnow,  in  its  Jones  Mill, 
so  called,  •  *  •  giz  million  feet  or  more 
of  pine  logs;  said  sawing  to  be  done  In  good 
workmanlike  manner,  and  aa  shall  be  directed 
from  time  to  time  by  said  John  Goodnow  or 
his  agent.  Said  John  Goodnow  agrees  to  pay 
said  Minneapolis  Mill  Company  for  savnng, 
scaling,  loading,  and  delivering  at  bia  pUing 
place,"  etc 

There  was  no  express  promise  by  Ooodnow 
to  furnish  the  logs  to  be  sawed,  and  he  claim- 
ed that  for  this  reason  the  contract  was  uni- 
lateral, but  the  court  held  that  such  a  prom- 
ise was  implied,  saying: 

"There  is  in  this  agreement  no  express  prom- 
ise on  the  part  of  Ooodnow  to  furnish,  for 
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plaintiff  to  saw,  the  6,000,000  feet  of  logs 
which  the  plaintiff  is  to  saw  for  him  and  as 
he  shall  direct  But  that  is  necessarily  im- 
plied. How  could  it  saw  the  logs  as  he  should 
direct,  unless  he  should  furnish  them?  There 
can  be  little  doubt  that,  as  the  parties  un- 
derstood this  agreement  when  they  executed 
it,  Goodnow  was  thereby  engaging  to  furnish 
the  6,000.000  feet  of  logs  for  plaintiff  to  saw, 
and  plaintiff  was  engaging  to  saw  them  in  the 
manner  and  at  the  prices  specified.  A  third 
party  would  so  understand  it  This  being  so, 
the  contract  was  valid." 

It  Is  difflcQlt  to  distingnish  In  principle  the 
case  last  cited  from  the  case  at  bar.  The 
court  then  goes  on  to  distinguish  the  case 
then  under  consideration  from  the  case  of 
Bailey  v.  Austrian,  19  Minn.  535  (Gil.  465), 
which  is  cited  by  counsel  for  defendants 
in  this  action;  the  distinction  In  the  Bailey 
Case  being  that  there  was  no  specified 
amount  to  be  furnished  but  only  such  amount 
as  the  purchaser  "might  want,"  instead  of  a 
fixed  amount,  or,  as  in  the  present  case,  the 
seller's  entire  output  with  certain  definite  ex- 
ceptions. 

To  the  same  effect,  see  Eastern  Ry.  Co.  of 
Minnesota  v.  Tuteur,  127  Wis,  382,  105  N.  W. 
1067;  Chicago  R.  I.  &  G.  Ry.  Co.  v.  Martin 
(Tex,  ClT.  App.)  163  S.  W.  313;  Thomas 
Huycke  Martin  Co.  v.  Gray,  94  Ark.  9,  125  S. 
W.  659,  140  Am.  St  Rep.  93 ;  Semon  Bache  & 
Co.  T.  Coopes,  35  Ind.  App.  851,  74  N.  B.  41, 
111  Am.  St  Rep.  171. 

There  is  no  substantial  disagreement  be- 
tween the  cases  cited  above  and  those  cited 
by  defendants'  counsel.  In  all  the  cases  cit- 
ed by  defendants  there  was  some  Important 
term,  requisite  to  mutnallty,  missing  and 
which  could  not  'be  supplied  by  reasonable 
implication. 

Thus  In  American  Refrigerator  Transit  Co. 
V.  Chilton,  94  IlL  App.  6,  the  seller  agreed  to 
sell  and  deliver  to  the  purchaser  all  the  ice 
the  purchaser  might  require ;  but  It  was  held 
unilateral  because  the  contract  did  not  bind 
defendant  to  take  any  ice.  This  case  is  very 
close  to  the  line,  and,  with  all  deference  to 
the  ability  of  the  court  rendering  the  opinion, 
the  writer  is  inclined  to  take  a  different  view 
from  that  taken  by  it ;  but  the  case,  on  the 
ttice  ot  It,  ia  easily  distinguishable  from  this 
case,  where  there  Is  an  agreement  to  sell  the 
entire  output  to  the  purchaser,  and  not  to  sell 
to  any  one  else,  and  where  the  time  limit  of 
performance  Is  fixed  and  the  obligation  to. 
furnish  seasonable  orders  appears  by  neces- 
sary implication. 

In  Santalla  ft  Co.  ▼.  Longe  Co.,  156  Fed. 
719,  84  C.  0.  A.  145,  the  plalntUC  agreed  to 
sell  to  the  defoidant  (a  dgar  dealer)  as 
many  cigars  of  a  particular  brand,  as  the 
defendant  "desired  for  his  wants."  This 
contract  was  held  unilateral,  and  It  was  ob- 
vionsly  so,  since  It  left  the  purchaser  at  lib- 
erty to  "desire"  any  quantity  or  none  at  all 
of  that  particular  brand. 


In  American  Cottcm  Oil  Co.  v.  Kirk  &  Co., 
68  Fed.  791,  16  C.  C.  A.  540,  the  action  was 
upon  a  contract  for  the  sale  of  oil.  The 
memorandum  of  the  transaction  was  as  fol- 
lows: 

"Dec.  23,  1891. 
"American  Cotton  Oil  Co.:  10,000  bbls,  prime 
yellow  cottonseed  oil  at  thirty-two  and  a  half 
cents  per  gallon,  delivered  in  Chicago,  with 
the  option  of  taking  the  10,000  bbls.  in  tank 
cars  loose  at  thirty  cents  per  gallon.  Deliv- 
eries to  be  made  per  week  as  Kirk  &  Co.  de- 
sire. Payments  ten  days  after  arrival  of  oil 
at  our  [Kirk  &  Co.]  works.    •    •    • " 

There  was  no  time  specified  within  which 
final  delivery  should  be  made,  and  the  de- 
fendants might  have  ordered  a  barrel  a  week 
for  10,000  weeks  and  thus  have  prolonged  the 
delivery  indefinitely.  In  the  case  at  bar  the 
final  delivery  was  to  be  made  by  January  1, 
1920. 

This  distinction  is  pointed  out  and  com- 
mented on  in  Baumhoff  t.  Oklahoma  City 
Electric  Co.,  14  OkL  127,  77  Pac.  40,  where 
the  case  was  dted. 

In  Morrow  v.  Southern  Express  Co.,  101 
Ga.  810,  28  S.  E.  998,  the  action  was  for 
breach  of  a  contract  with  defendant  to  carry 
all  the  milk  plaintiff  might  offer  for  shipment 
at  a  certain  rate  of  carriage.  It  was  held 
that  this  was  unilateral  because  the  contract 
did  not  bind  plaintiff  to  furnish  any  milk  for 
shipment,  and  It  is  plain  that  there  is  no 
reasonable  or  necessary  implication  that 
plaintiff  should  furnish  any  milk  for  trans- 
portation. 

Without  a  further  discussim  of  the  au- 
thorities cited  by  able  counsel  for  appellant, 
it  may  be  said  that  all  the  cases  dted  by  liim 
are  subject  to  the  same  distinctions  from  the 
case  at  bar,  as  those  attempted  to  be  drawn 
above. 

Counsel's  theory  is  Ingenious  and  ably 
urged,  but  regard  to  fair  dealing  among  men 
dictates  that  we  must  hold  the  contract  in 
suit  to  have  been  valid  and  binding  upon  both 
parties,  and  send  this  case  back  for  trial 
upon  the  merits.  It  appears  from  the  tran- 
script that  in  view  of  the  ruling  of  the  court, 
excluding  plaintiff's  evidence,  both  parties 
waived  other  causes  of  action  and  defense 
and  counterclaim,  which  they  probably  would 
not  have  done  had  such  ruling  not  been  made. 
It  is  only  fair  that  they  should  be  permitted, 
if  they  so  desire,  to  so  amend  and  reform 
their  pleadings  as  to  tiy  out  all  matters  at 
Issue  between  them. 

This  opinion  may  seem  unnecessarily  long, 
but  the  question  presetted  is  a  difficult  one^ 
beset  by  many  fine  distinctions,  and  we  have 
tried  to  so  blaze  the  way  that  a  final  trial 
may  proceed  without  subjecting  the  learned 
trial  Judge  to  the  necessity  of  ruling  in  a 
moment,  as  he  necessarily  must,  upon  ques- 
tlcms  which  require  time  for  consideration. 
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The  jadgment  Is  reversed,  and  the  case  re- 
manded for  trial. 

BURNETT,  BENSON,  and  HABRIS,  JX, 
concur. 


(97  Or.  4M) 

PIERRARD  at  bx.  v.  HOCH  et  al. 

(Sapreme  Coart  of  Oregon.     July  20,  1920.) 

1.  Constitutional  law  <g=> 1 70— Moratorium  law 
for  soldiers  does  not  Impair  obligation  of  con- 
tracts. 

A  moratorium  law  in  favor  of  soldiers  In 
some  form  is  valid,  not  being  violative  of  the 
constitutional  provision  against  the  passage  of 
laws  impairing  the  obligations  of  contracts. 

2.  Army  and  navy  «=934— Legislation  protect- 
Ing  soldiers  against  suit  within  power  of  Con- 
gress. 

Federal  legislation  protecting  soldiers 
against  suit  during  war,  as  the  federal  Soldiers' 
and  Sailors'  Civil  Relief  Act  (U.  S.  Comp.  St 
1918,  U.  S.  Comp.  St  Ann.  Supp.  1919,  t! 
3078i4a-30T8%ss),  held  within  the  power  of 
Congress  under  Const.  U.  S.  art  1,  S  8,  giving 
power  to  declare  war,  raise  and  maintain 
armies,  etc. 

3.  Army  and  navy  «=s>34— Federal  Soldiers'  and 
Sailors'  Civil  Relief  Aot  superior  to  state  aot. 

Federal  statute,  protecting  soldiers  against 
suit  during  war,  within  power  of  Congress  to 
enact  under  Const.  U.  S.  art  1,  S  8,  comes 
within  article  6,  declaring  Constitution  and 
laws  of  United  States  shall  be  supreme  law  of 
land,  binding  on  Judges  of  every  state,  so 
that  federal  Soldiers'  and  Sailors'  Civil  Relief 
Act  (U.  S.  Comp.  St  1918.  U.  8.  Comp.  St 
Ann.  Supp.  1919,  {§  8078^a-3078%ss)  ia  su- 
perior to  Laws  1917,  c.  275,  forbidding  mort- 
gage foreclosure  action  where  owner  has  en- 
listed in  military  service  of  United  States  dur- 
ing the  war  with  Germany. 

4.  JudgmMt  4s»l3l— Judgment  by  default  ren- 
dered by  oourt  against  defendant  on  whom 
amended  complaint  not  served  not  void. 

Judgment  rendered  by  default  by  the  court 
against  a  defendant  on  whom  the  amended  com- 
plaint was  not  served,  though  irregular,  is  not 
treated  as  void,  though  the  rule  is  otherwise 
respecting  entry  by  the  derk  of  judgments  by 
default  under  statute  giving  him  that  minis- 
terial authority. 

5.  Judgment  <S=»2g7  —  Decree  veld  pro  taato 
properly  canceled. 

Where  decree  was  void  pro  tanto  as  a  de- 
ficiency judgment,  forbidden  by  L.  O.  £■.  (  426, 
as  to  surplus  remaining  after  return  of  Judi- 
cial sale  on  foreclosure  had  been  made,  it  was 
properly  canceled  to  such  extent  by  the  court 

In  Banc. 

Appeal    from    Circuit   Cotirt,    Multnomah 
Coimty ;  G.  W.  Stapleton,  Judge. 


On  petition  for  rehearing.    Former  opinion 
set  aside,  and  decree  affirmed. 
For  former  opinion,  see  184  Paa  494. 

John  W.  Kaste^  of  Portland,  for  appellants 
Plerrard. 

J.  M.  Haddock,  of  Portland  (Louis  H. 
Tarpley,  of  Portland,  on  the  brieQ,  for  ai>- 
pellant  Hoch. 

BUBNETT,  J.  The  petition  of  the  plain- 
tiffs for  rehearing  urges  the  contention  that 
the  act  of  Congress  of  March  8,  1918,  known 
as  the  Soldiers'  and  SaUors'  CivU  Relief  Act. 
governs  the  matter  of  exemption  of  those  in 
the  military  service  of  the  United  States 
from  the  operation  of  litigation  in  the  state 
courts,  and  is  paramount  to  and  exclusive 
of  the  state  legislation  on  the  same  subject 
as  embodied  in  the  act  of  February  19,  1917, 
"relating  to  and  limiting  suits  to  foreclose 
mortgages,  and  levy  of  execution  upon  Judg- 
ments, upon  and  against  lands  of  soldiers 
and  saUors  in  the  actual  service  of  the  Unit- 
ed States  during  war."  Laws  1917,  c.  27& 
The  petition  also  argues  that  the  state  legis- 
lation Is  unconstitutional,  in  that  it  impairs 
the  obligation  of  the  contract  contained  In 
the  note  and  mortgage  In  suit 

[1]  A  reexamination  of  the  validity  of 
moratorium  laws  in  general  when  measured 
by  the  constitutional  standard  forbidding  the 
passage  of  laws  impairing  the  obligation  of 
contracts  has  led  us  to  the  same  conclusion 
as  before^  Indeed,  the  regularity  (tf  the  state 
statute  alone  is  qnestloned  here,  and  that 
only  by  the  plaintlETs.  All  contracts  are 
made  In  the  light  of  all  the  terms  of  the  na- 
tional and  state  organic  laws.  Among  them 
as  indicated  by  the  former  c^inlon  and  the 
precedents  there  cited  is  the  power  by  the 
legislative  brandi  of  government  to  suspend 
the  operation  of  remedies — ^not  the  obligation 
of  oontracta— for  a  reasonable  time,  to  the  end 
that  the  soldier  may  not  be  hindered  or  im- 
peded In  the  war  service  of  his  country.  We 
regard  it  as  settled,  therefore,  that  a  mora- 
torium law  in  some  form  is  valid. 

The  question  that  more  directly  concerns 
08  In  the  present  Juncture  Is:  Which  of  the 
twain  shall  prevail  to  the  exclusion  of  tbe 
other,  If  at  all,  the  act  of  Congress,  or  the 
statute  enacted  by  the  Legislature  of  this 
state  on  that  subject? 

The  act  of  Congress  of  March  8,  1918*  c 
20,  40  Stat  440  (U.  S.  Comp.  St.  1918,  U.  S. 
Comp.  St  Ann.  Snpp.  1919,  §§  S078^a- 
3078^8),  begins  by  stating  that— 

"For  the  purpose  of  enabling  the  United 
States  the  more  successfully  to  prosecute  and 
carry  on  the  war  in  which  it  is  at  present  en- 
gaged, protection  is  hereby  extended  to  persons 
in  military  service  of  the  United  States  in  or- 
der to  prevent  prejudice  or  injury  to  their  civi] 
rights  during  their  term  of  service  and  to 
enable  them  to  devote  their  entire  energy  to 
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th«  military  needa  of  tbe  nation,  and  to  tbia 
end  the  following  provisions  are  made  for  tbe 
temporary  saipension  of  legal  proceedings  and 
tranaactionB  which  may  prejudice  the  ciril 
righta  of  peraona  in  atich  service  daring  the 
continuance  of  the  present  war."  Section  100 
(section  8078%a). 

Tlie  legislation  goes  on  to  define  tbe  terms 
"personjs  in  military  service,"  what  Is  meant 
by  tbe  period  of  military  service,  It  being 
from  tbe  date  of  the  approval  of  tbe  act  as 
to  all  iiersons  then  in  service  and,  for  those 
entering  afterwards^  the  date  of  such  en- 
trance, and  the  termination  to  be  from  the 
date  of  the  discharge  frem  active  service,  or 
death  iHille  In  snch  service,  bat  in  no  caae 
beyond  the  expiration  pt  the  law.  It  Is  said 
therein  that— 

"Tbe  term  'conrt'  as  used  in  this  act  shall 
include  any  court  of  competent  jurisdiction  of 
the  United  States  or  of  any  state,  whether  or 
not  a  conrt  of  record."  Section  101  (section 
8078^aa). 

Under  artlde  2  (sections  20&-206  [sections 
8078i4bb-3078^e]),  If  a  defendant  In  the  mil- 
itary servioe  makes  default  of  appearance  In 
any  litigation,  It  is  required  that  a  bond  shall 
be  given  to  save  him  harmless  from  loss  or 
damage  by  reason  of  any  subsequent  judg- 
ment, before  tbe  conrt  trQl  make  final  de- 
termination of  the  action.  Under  certain 
circumstances  tbe  court  may  appoint  an  at- 
torney for  htm,  and  provision  is  made  for 
opening  tbe  final  decree  in  his  interest  if  the 
soldier  has  a  genuine,  valid  defense.  Much 
is  left  to  the  discretion  of  the  court  by  the 
subsequent  provisions  of  the  act,  so  that  the 
rights  of  both  parties  may  be  properly  con- 
served. In  short,  the  act  of  Congress  very 
fully  covers  the  procedure  to  be  observed  in 
<ase  a  soldier  or  sailor  Is  a  party  defendant 
In  any  state  court 

On  the  other  hand,  tbe  Oregon  moratorium 
law  (chapter  275,  Laws  1917),  in  Substance, 
tersely  declares  that  no  suit  or  actlob  shall 
be  commenced  to  foreclose  a  mortgage  or  to 
collect  the  debt  secured  thereby  if  the  lAnd 
Involved  is  wholly  or  partly  ovtued  by  a 
volunteer  soldier  or  sailor,  nor  shall  the 
same  be  sold  to  satisfy  a  judgment  against 
such  an  Individual.  The  state  act  forbids 
such  Utlgatlon.  The  national  act  provides 
for  carrying  it  on  to  completion.  Tbe  sale 
denied  by  the  state  Is  allowed  by  the  nation, 
all  under  conditions  which  Congress  evident- 
ly deemed  reasonable. 

.  It  is  well  first  to  inquire  whether  or  not 
snch  legislation  is  within  the  scope  of  the 
powers  of  Congress.  It  Is  said  In  section  8, 
article  1  of  the  United  States  Constitution, 
that— 

"The  Oongresa  shall  have  power  ♦  •  ♦  to 
declare  war,  •  •  •  to  raise  and  support  ar- 
mies, *  *  *  to  provide  and  maintain  a  navy, 
•    •   •    to  make  rules  tot  the  government  and 


regulation  of  the  land  and  naval  forces;  «  •  • 
and  to  make  aU  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  fore- 
going powers,  and  all  other  powers  vested  by 
tMs  Ckinstitution  in  the  government  of  tbe 
United  States  or  in  any  department  or  officer 
thereof." 

Respecting  the  implied  powers  of  CJongress, 
the  text-writer  in  12  0.  J.  p.  744,  thus  sums 
up  the  accepted  doctrine: 

"While  the  Constitution  of  the  United  States 
is  a  grant  of  power  and  the  federal  government 
possesses  only  the  powers  conferred  upon  it 
by  that  Instrument,  yet  It  possesses  not  only 
the  powers  expressly  conferred,  but  also  all 
powers  reasonably  necessary  to  carry  into  ex- 
ecution the  powers  granted.  The  word  'neces- 
sary' has  been  construed,  not  to  mean  indis- 
pensable,' but  to  include  all  powers  which  are 
appropriate  for  the  accomplishment  of  a  con- 
stitutional purpose,  and  not  forbidden  by  the 
letter  or  spirit  of  the  Constitution." 

In  the  leading  case  of  McCulloch  v.  Mary- 
land, 4  Wheat.  316,  421  (4  L.  Kd.  679).  CMef 
Justice  Marshall  said: 

"Let  the  end  be  legitimate,  let  it  be  within  the 
scope  of  the  Constitution,  and  all  means  which 
are  appropriate,  which  are  plainly  adapted  to 
that  end,  which  are  not  prohibited,  bat  con- 
sist with  the  letter  and  spirit  of  the  Consti- 
tution, are  oonstitational." 

Illustrations  of  approved  exercise  of  implied 
powers  of  Congress  ancillary  to  the  enabling 
clauses  of  the  Constitution  are  found  in  the 
national  pure  food  laws,  the  federal  Em- 
ployers' Liability  Law,  and  such  as  the  Acts 
of  Congress  of  March  3,  1863,  c.  81,  12  Stat. 
755,  and  May  11,  1866,  c.  80,  14  Stat  46,  ex- 
tending protection  to  all  i)erson8  for  acts 
done  under  military  authority  in  conducting 
tbe  Civil  War.  As  early  as  Mardbi  16,  1802, 
tbe  Congress  enacted  a  statute  (chapter  9^  2 
Stat  186),  probibiting  the  arrest  of  any  sol- 
dier for  a  debt  of  less  than  the  sum  of  $20 
contracted  before  enlistment,  or  for  ahy  debt 
contracted  after  enlistment.  Similar  legisla- 
tion was  enacted  by  Congress  during  the  war 
with  Mexico,  184»-184&  All  these  acts  have 
been  uidield.  The  law  of  Congress  now  un- 
der, consideration  tbus  far  has  had  but  lit- 
tle Judicial  attention,  so  far  as  our  research 
has  extended.  In  Hofl^man  t.  Charlestown 
D1ve<!ait  Savings  Bank,  281  Mass.  234,  121 
N.  B.  16,  tbe  Supreme  Conrt  of  Maasachu- 
aetts  expressly  sustains  the  statute,  saying: 

"There  can  be  no  question  of  the  constitu- 
tionality of  the  act  It  is  a  war  measure  with- 
in the  power  of  CJongress,  therefore  tbe  su- 
preme law  of  tlie  land.  For  this  reason  it  gov- 
erns the  foreclosure  of  mortgages  upon  real 
estate  vnthin  the  territorial  limits  of  the  com- 
monwealth." 

[2,  t]  It  would  therefore  ivpear,  as  declar- 
ed in  substance  In  the  preamMe,  that  this 
Ic^lation  la  a  legitimate  function  of  Con- 
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greas  under  its  power  to  declare  war  and  to 
maintain  armies,  to  enact  laws  designed  to 
protect  its  soldiers  and  sailors  engaged  in 
the  prosecution  of  a  war,  and  thus  to  main- 
tain the  morale  of  its  armies.  Within  the 
doctrine  announced  by  the  great  expounder 
of  the  Constitution,  Chief  Justice  Marshall, 
It  is  constitutional  because  It  la  a  conven- 
ient means  of  carrying  out  the  declared  pow- 
er of  Congress.  This  being  true,  It  comes 
wltliin  the  scope  of  article  6  of  the  national 
Constitution,  declaring  that — 

"This  Constitution,  and  tlie  laws  of  the  Unit- 
ed States  which  shall  be  made  in  pursuance 
thereof  *  •  *  shall  be  the  supreme  law  of 
the  land;  and  the  judges  of  every  state  shall 
be  iMund  thereby,  anything  in  the  Constitution 
or  laws  of  any  state  to  the  contrary  notwith- 
standing." 

On  this  point  the  Supreme  Court  of  Wis- 
consin, in  Konkel  v.  State,  168  Wis.  335,  170 
N.  W.  715,  uplield  this  very  act  as  against 
the  law  of  the  state  of  Wisconsin  covering 
common  ground. 

In  the  present  Juncture,  th4  law  of  Con- 
gress, supreme  as  it  is,  has  set  down  a  cer- 
tain procedure  gov^ning  the  Issues  here  in- 
volved. Its  authority  is  paramount  to  that 
of  the  stat&  There  cannot  be  two  rules  cov- 
ering the  same  subject-matter ;  for  as  said  in 
Prlgg  V.  Pennsylvania,  16  Pet.  639,  617  (10  L. 
Ed.  1060),  quoted  with  approval  in  N.  Y. 
Central  R.  i^.  Co.  v.  Winfleld,  244  U.  8.  147, 
37  Sup.  St  646,  61  L.  Ed.  1045,  U  R.  A. 
1918C,  439,  Ann.  Cas.  1917D,  1139: 

"If  Congress  have  a  constitntional  power  to 
regulate  a  particular  subject  and  they  do  actu- 
ally regulate  it  in  a  given  manner,  and  in  a 
certain  form,  it  cannot  be,  that  the  state  Leg- 
iriatures  have  a  right  to  interfere,  and  as  it 
were,  by  way  of  complement  to  the  legislation 
of  Congress,  to  prescribe  additional  regulations, 
and  what  they  may  deem  auxiliary  provisions 
for  the  same  purpose.  In  sndi  a  case,  the  legis- 
lation of  Congress,  in  what  it  does  prescribe, 
manifestly  indicates  that  it  does  not  intend  that 
there  shall  be  any  further  legislation  to  act  upon 
the  subject-matter.  Its  silence  as  to  what  it 
does  not  do  is  as  expressive  of  what  its  inten- 
tion is  as  the  direct  provisions  made  by  it." 

In  the  Winfleld  Case  the  question  involved 
was:  Which  should  prevail,  the  federal  Em- 
ployers' UabUlty  Act  of  April  22,  1908,  35 
Stat  at  L.  65,  c.  149  (U.  S.  Comp.  St  {{ 
8657-8665),  or  the  New  Tork  Workmen's 
Compensation  Act  (N.  T.  Laws  1913,  chapter 
816  [Consol.  Laws,  c.  67])?  It  was  there  held, 
according  to  the  syllabus,  that — 

"The  entire  subject  of  the  liability  of  inter- 
state railway  carriers  for  the  death  or  injury 
of  their  employes  while  employed  by  them  in 
interstate  commerce  is  so  completely  covered 
by  the  provisions  of  the  federal  Employers' 
Laabflity  Act  of  April  22,  1908,  *  •  *  as  to 
prevent  any  award  under  the  New  York  Work- 
men's Compensation  Act,  *  •  *  where  an 
employ^  was  injured  or  kUled  without  fault  on 


the  railway  company's  part  while  he  was  engag- 
ed in  interstate  commerce,  although  the  federal 
act  gives  the  right  of  recovery  only  when  the 
injury  results  in  whole  or  in  part  from  negli- 
gence attributable  to  the  carrier." 

The  opinion  of  Mr.  Justice  Van  Devanter 
discusses  the  question  at  length,  and  arrives 
at  the  conclusion  that  the  federal  act  was  ex- 
clusive ;  one  of  the  reasons  given  being  the  de- 
sirability of  having  a  uniform  statute  on  the 
subject  so  that  interstate  carriers  should  not 
be  subject  to  new  legislation  every  time  they 
crossed  a  state  lina  That  circumstance  is 
peculiarly  applicable  to  the  case  in  hand,  for 
the  reason  that  the  federal  leglslatloD  is  de- 
signed for  the  protection  of  soldiers  in  the 
service  of  the  general  government  and  it 
would  be  depreciative  of  the  morale  of  the 
troops  if  it  were  allowable  that  those  from 
Oreg(m  should  be  affected  by  one  kind  of  mor- 
atorium law  and  those  from  other  states  by 
some  greatly  difTerent  Congress  clearly  had 
the  right  to  enter  this  field  of  legislation  and 
make  a  uniform  rule  to  the  exclusion  or  su- 
persession of  all  state  laws  on  the  same  sub- 
ject 

Mr.  Justice  Brandeis  dissented  in  the  Win- 
fleld Case,  supra,  and  dted  certain  precedents 
as  tending  to  support  his  views.    Among  them 
was  Sligh  V.  Kirkwood,  237  U.  8.  52,  35  Sup. 
Ct  601,  59  L.  Ed.  835.    In  that  case  a  convic- 
tion under  a  state  law  forbidding  the  ship- 
ment of  unripe  fruit  unfit  for  use  was  sus- 
tained, although   it  was  an  Interstate  ship- 
ment, for  the  reason  that  Congress  had  not, 
prior  to  that  time ,  legislated  on  the  subject. 
Another  was  Atlantic  Coast  L.  Ry.  v.  Oeorgia, 
234  U.  S.  280,  34  Sup.  Ct  820,  58  L.  F.A.  1312, 
wherein  a  statute  of  the  state  of  Georgia  pre- 
scribing a  certain  kind  of  locomotive  head- 
light was  sustained,  because  there  was   no 
federal  leglslatlou  on  the  subject  and   not- 
withstanding it  would  incidentally  affect  rail- 
ways engaged  in  interstate  commerce.    It  was 
held   in   Missouri,   etc.,   Ry.   v.    Harris,    234 
U.  S.  412,  34  Sup.  Ct.  790,  58  U  Ed.  1377. 
U  R.  A.  1915E,  942,  that  a  statute  of   the 
state   providing   for    an    attorney's    fee    for 
the  collection  of  all  claims  indiscrinrlnate- 
ly,  Including  those  against  an  interstate  car- 
rier, was  valid,  because  in  the  first  place  It 
only  incidentally  affected  Interstate  carriers, 
and,  further,  because  Congress  had  not  act- 
ed on  that  subject    Savage  v.  Jones,  225  U. 
S.  601,  32  Sup.  Ct  715,  56  L.  Ed.  1182,  was  an 
effort  of  a  residait  of  Minnesota  who  mann- 
factured  what  was  called  "International  Stock 
rood"  to  avoid  the  effect  of  an  act  of  the  state 
of  Indiana  requiring  a  statement  of  the  In- 
gredients of  such  compounds  to  be  placed  on 
the   package.     The  opinion   by   Mr.    Justice 
Hughes  affords  a  canon  by  which  it  may   be 
determined  which  shall  be  paramount,  a  fed- 
eral or  a  state  law  on  the  same  subject,  thas: 

"When  the  question  is  whether  a  federal  act 
overrides  a  state  law,  the  entire  scfawn*    of 
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the  statute  must,  of  course,  be  considered,  and 
that  which  aeeds  mnst  be  iiuplied  is  of  no  less 
force  than  that  which  is  expressed.  If  the 
purpose  of  the  act  cannot  otherwise  be  accom- 
plished-^ ita  operation  within  its  chosen  field 
else  must  be  frustrated  and  its  provisions  be 
refused  their  natural  effect— the  state  law  must 
Tield  to  the  regulation  of  Congress  within  the 
sphere  of  its  delegated  power.    *    *    * 

"But  the  intent  to  supersede  the  ezerdse  by 
the  state  of  its  police  power  as  to  matters  not 
covered  by  the  federal  let^slation  is  not  to  be 
inferred  from  the  mere  fact  that  Congress 
has  seen  fit  to  drcnmscribe  its  regulation  and 
to  occupy  a  limited  field.  In  other  words,  silch 
intent  is  not  to  be  implied  anless  the  act  of 
Congress,  fairly  interpreted,  is  in  actual  con- 
flict with  the  law  of  the  state." 

The  principle  that  when  the  national  Legla- 
tnre  has  spoken  on  a  subject  within  the  scope 
of  its  powers  it  ranst  prevail  over  any  state 
l^rislatloD  on  the  same  subject  was  distinctly 
recognized  in  this  case.  The  only  holding  ap- 
Idlcable  here  was  that  in  that  instance  there 
was  nothing  in  the  federal  law  covering  the 
point  in  dispute,  and  hence  that  there  was  no 
conflict  Missouri  Padflc  Ry.  Co.  v.  Larabee 
F.  MlUs  Co.,  211  r.  S.  612,  29  Sup.  Ct.  214, 
63  Zu  Ed.  362,  merely  decides  that.  In  the  ab- 
sence of  congressional  or  Interstate  Com- 
merce Commissdon's  action  the  state  was  per- 
mitted to  enforce  the  common-law  duty  of 
ccmmon  carriers  to  treat  all  shippers  alike. 
In  Asbell  v.  Kansas,  209  D.  S.  251,  28  Sup 
Ct.  485,  62  li.  Ed.  778,  14  Ann.  Cas.  1101,  the 
Inspection  of  cattle  coming  into  a  state  and 
the  rejection  of  those  diseased  was  upheld  tn 
defaalt  of  a  United  States  law  on  the  same 
sabject..  There  also  the  principle  already  al- 
luded to  is  recognized,^  but  held  not  applica- 
ble under  the  legislation  in  question.  Cross- 
man  v.  liurman,  192  U.  S.  189,  24  Sup.  Ct.  234, 
48  L.  Ed.  401,  distinguished  bet^veen  the  in- 
spection law  of  New  York  preventing  the  sale 
of  adulterated  food,  and  a  similar  law  for- 
biddiug  the  importation  of  food,  drugs  or  liq- 
uor adulterated  with  poisonous  or  noxious 
chemicals.  The  right  of  a  state  to  protect  its 
Inhabitants  from  imposition  by  means  of  food 
adulterated  in  any  manner  was  upheld,  be- 
catise  the  federal  law  restricted  its  opera- 
tion to  that  adulterated  with  poisons,  with- 
out reference  to  harmless  alloys.  Reld  v.  Col- 
orado, 187  U.  S.  137,  23  Sup.  Ct  92,  47  L.  Ed. 
108,  was  another  case  respecting  the  transpor- 
tation of  live  stock  suspected  to  be  suffering 
from  an  infectious  disease.  Discussing  the 
question  involved,  Mr.  Justice  Harlan,  speak- 
ing for  the  court  said: 

"It  is  quite  true,  as  nrged  on  behalf  of  the 
defendant^  that  the  transportation  of  live  stock 
from  state  to  state  is  a  branch  of  interstate 
commerce,  and  that  any  specified  rule  or  regu- 
lation in  respect  of  such  transportation,  which 
Congress  may  lawfully  prescribe  or  authorize, 
and  wliich  may  properly  be  deemed  a  regulation 
of  such  commerce,  is  paramount  throughout  the 
Dnion.    So  that  when  the  entira  subject  of  the 


transportation  of  live  stock  from  one  state  to 
another  is  taken  under  direct  national  super- 
vision and  a  system  devised  by  which  diseased 
stock  may  be  excluded  from  interstate  com- 
merce, all  local  or  state  regulations  in  respect 
of  such  matters  and  covering  the  same  ground 
will  cease  to  have  any  force,  whether  formally 
abrogated  or  not,  and  such  rules  and  regula- 
tions as  Congress  may  lawfully  prescribe  or 
authorize  will  alone  control." 

After  having  thus  declared  the  prec^t  the 
opinion  goes  on  to.  state: 

"But  the  difficulty  with  the  defendant's  case 
is  that  Congress  has  not  by  any  statute  cov- 
ered the  whole  subject  of  the  transportation 
of  live  stock  among  the  several  states,  and,  ex- 
cept in  certain  particulars  not  involving  the 
present  issue,  has  left  a  wide  field  for  the 
exercise  by  the  states  of  their  power,  by  ap- 
propriate regulations,  to  protect  their  domestic 
animals  against  contagious,  infectious  and  com- 
municable diseases." 

Missouri,  etc..  By.  Ca  t.  Haber,  1(19  D.  S. 
61S,  18  Sup.  Ct  488,  42  L.  Ed.  878,  condudes 
that  the  federal  Animal  Industry  Act  does 
not  override  the  Kansas  legislation,  giving  a 
cause  of  action  against  the  owner  of  import- 
ed diseased  cattle  which  communicate  their 
infirmity  to  cattle  belonging  to  the  plaintiff. 
The  ,prlnciple  under  consideration  Is  thus 
recognized  in  the  syllabus: 

"A  state  statute,  although  enacted  in  pur- 
suance of  a  power  not  surrendered  to  the  gen- 
eral government  must  in  the  execution  of  its 
provisions  yield  in  case  of  conflict  to  a  statute 
constitutionally  enacted  under  authority  con- 
ferred upon  Congress;  an^  this,  without  regard 
to  the  source  of  pawer  whence  the  state  Iieg- 
islature  derived  its  enactment" 

Smith  V.  Alabama,  124  U.  S.  465,  8  Sup.  Ct 
564,  31  h.  Ed.  608,  upheld  a  regulation  of  the 
state  of  Alabama  requiring  locomotive  engi- 
neers to  be  examined  and  licensed  by  the 
state,  although  the  engineer  In  question  was 
engaged  in  interstate  commerce.  But  the  rea- 
son was  that  there  was  no  federal  legislation 
on  the  subject.  The  opinion  teaches  that  a 
federal  law  on  the  subject  would  be  valid, 
and  cites  on  that  point  Sinnott  v.  Davenport, 
22  How.  227,  16  L.  Ed.  243,  upholding  the  su- 
premacy of  the  federal  law  on  the  subject  of 
oirolling  and  licensing  vessels  engaged  in  the 
coast  trade.  This  remark  of  the  court  is 
significant: 

"The  power  might  with  equal  authority  be 
exercised  in  prescribing  the  qualifications  for 
locomotive  engineers  employed  by  railroad  com- 
panies engaged  in  the  transportation  of  pas- 
sengers and  goods  among  the  states,  and  in 
that  case  would  supersede  any  conflicting  pro- 
visions on  the  same  subject  made  by  local  au- 
thority." 

In  Michigan  Ceat  By.  v.  Vreeland,  227  D. 
S.  69,  33  Sup.  Ct  192,  57  L.  Ed.  417,  Ann.  Cas. 
1914C,  176,  referring  to  the  federal  Employ- 
ers' liability  Act,  It  was  said: 
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"Congresc  has  nodertaken  to  cover  the  sub- 
ject of  the  lUbOitjr  of  railroad  companies  to 
their  employes  injured  while  engaged  in  inter- 
state commerce.  This  exertion  of  a  power 
which  is  granted  in  express  terms  must  super- 
sede all  legislation  over  the  same  subject  by  the 
states." 

And  In  another  part  of  the  oplnlMi  it  was 
aald: 

"We  nay  not  piece  out  this  act  of  Congress 
by  resorting  to  the  local  statutes  of  the  state 
of  procedure  or  that  of  the  injury." 

St  Louis,  etc.,  Ry.  Co.  v.  Seale,  229  IT.  S. 
156,  38  Sup.  at.  651,  67  L.  Ed.  1129,  Ann.  Cas. 
1914C,  156,  was  an  action  nnder  a  state  stat- 
ute for  the  death  of  an  employ^  engaged  in 
interstate  commerce,  and  the  court  said: 

"There  was  a  Texas  statute  on  the  subject 
and  also  the  federal  one.  Both  could  not  oc- 
cupy the  same  field,  and  they  were  unlike. 
*  *  *  If  the  federal  statute  was  applicable, 
the  state  statute  was  excluded  by  reason  of  the 
supremacy  of  the  former  under  the  national 
Constitution.'' 

The  defendant  Hoch  places  much  reliance 
upon  the  case  of  Carey  v.  South  Dakota,  250 
U.  S.  118,  39  Sup.  Ct.  403,  63  L.  Ed.  886.  The 
plaintiff  there  sought  to  escape  prosecution 
under  the  laws  of  the  state  forbidding  the 
shipment  of  ducks.  He  claimed  immunity  by 
virtue  of  the  federal  Migratory  Bird  Act  of 
March  4, 1913,  c.  145,  87  U.  S.  Stat.  828,  argu- 
ing that,  because  Congress  had  legislated  on 
the  subject  in  any  manner,  the  state  law  was 
superseded.  But  that  federal  enactment  does 
not  in  any  sense  ext>i'C8Sly  or  impliedly  super- 
sede the  state  legislation.  On  the  contrary,  it 
invites  co-operation  by  the  states,  saying: 

"Nothing  herein  contained  shall  be  deemed 
to  affect  or  interfere  vrith  the  local  laws  of  the 
states  and  territories  for  the  protection  of  non- 
migratory  game  birds  resident  and  breeding 
within  their  borders,  nor  to  prevent  the  states 
and  territories  from  enacting  laws  and  regula- 
tions to  promote  and  render  efficient  the  regu- 
lations of  the  Department  of  Agriculture  pro- 
vided under  this  statute." 

This  self -construction  of  the  act  is  a  vital 
part  of  the  law.  Like  all  other  features  of 
that  statute  it  is  included  in  the  supremacy  of 
federal  legislation  in  matters  respecting 
which  Congress  has  constitutional  power  to 
pass  laws. 

In  Charleston,  etc.,  Ry.  Go.  ▼.  Yamville 
Fnmitnre  Co.,  237  V.  8.  697,  38  Sup.  Ct  716, 
69  L.  Ed.  1137,  Ann.  Cas.  1916D,  833,  where 
there  was  involved  a  penalty  prescribed  by 
South  Carolina  for  failure  to  pay  claims  for 
damages  to  interstate  shipments  of  merchan- 
dise, it  was  said: 

''When  Congress  has  taken  the  particular 
subject-matter  in  hand  coincidence  is  as  inef- 
fective as  opposition,  and  a  state  law  is  not  to 
be  declared  a  help  because  it  attempts  to  go 
farther  than  Congress  has  setn  fit  to  g«." 


Involved  in  Pennsylvania  By.  Oo.  t.  Public 
Service  Commission,  250  U.  S.  666,  40  Sup.  Ct 
36,  63  L.  Ed.  1142,  was  a  proseootion  of  the 
company  before  the  commission  tor  ■  viola- 
tion of  the  Pennsylvania  state  law  requiring 
a  platform  on  the  rear  car  of  all  trains.  The 
court  there  said: 

"But  when  the  United  States  has  ezweiaed 
its  exclusive  powers  over  interstate  commerce 
so  far  as  to  take  possession  of  the  field,  the 
states  no  more  can  supplement  its  reqnizements 
than  they  can  annul  them." 

In  aU  of  the  precedents  to  which  our  at- 
tention has  been  directed,  and  in  many  others 
we  have  examined,  the  principle  Is  main- 
tained that,  where  Congress  has  authority 
under  the  Constitution  to  legislate  on  a  sub- 
ject and  has  covered  the  field  with  its  enact- 
ments, legislation  on  the  part  of  the  state  on 
the  same  subject  Is  superseded  and  laid  oat  ' 
of  the  account  Chicago,  B.  I.  A  P.  By.  Go. 
V.  Hardwick,  etc.  Co.,  226  U.  8.  426,  83  Sup. 
Ct  174,  67  L.  Ed.  284,  46  L.  R.  A.  (N.  8.)  203 : 
Adams  Express  Co.  v.  Croninger,  226  U.  8. 
491.  83  Sup.  Ot  148.  57  Li.  Ed.  814, 44  U  B.  A. 
(N.  S.)  267. 

It  is  clear  that  under  the  war-making  pow- 
er the  national  Legislature  has  the  authority 
to  provide  for  the  protection  ot  Its  soldiers, 
to  relieve  them  from  anxiety  and  annoyance 
respecting  litigation  at  home,  and  to  make  a 
general  rule  applicable  alike  to  aU  those  en- 
gaged in  its  service.  In  this  instance  it  has 
occupied  the  wh(^  field,  which  of  necessity 
excludes  all  state  legislation  on  the  subject 
To  hold  otherwise  is  to  impeach  the  act  ot 
Congress  as  beyond  the  powers  of  that  body, 
a  task  we  should  shrink  from  assomlns. 

It  follows  that  the  national  legrislation  gOT- 
emlng  procedure  in  this  case  was  the  proper 
standard  for  the  circuit  court  to  follpw,  to 
the  exclusion  of  the  previous  enactmoit  oa 
the  subject  by  the  legislative  department  oi 
this  state.  This  results  because  the  two  en- 
actments are  incompatible  with  each  other. 
The  state  law  forbids  all  action,  while  the 
national  law  countenances  action  under  con- 
ditions more  or  less  favorable  to  the  military 
defendant.  This  conclusion  renders  it  un- 
necessary for  us  to  decide  whether  or  not  the 
act  of  the  co-ordinate  branch  of  the  state  gov- 
ernment Is  valid,  a  work  to  be  avoided  unless 
its  performance  is  strictly  necessary.  How- 
ever that  may  be,  it  is  clear  that  the  subse- 
quent law  of  Congress  at  least  snspoided  the 
state  legislation  on  the  same  subject,  in  the 
same  way  that  congressional  action  suspends 
the  insolvency  laws  of  the  state,  or  state  leg- 
islation affecting  Interstate  oonuneroe,  and 
the  like. 

The  other  question  presented,  resiJectlng  the 
action  of  the  court  limiting  the  recovery  to 
the  amount  realized  at  the  sale  on  foredo- 
Bure  is  governed  by  the  majority  opinions  in 
Wright  V.  Wimberly,  79  Or.  626^  156  Pac.  267. 
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and  94  Or.  1,  184  Pac.  740.  Together  with 
Justice  Benson  and  Justice  Harris  the  writer 
refused  to  agree  to  tbe  conclusion  there 
reached  by  our  Brethren.  We  three  adhere 
to  the  views  we  there  expressed,  and  apply 
the  result  of  that  case  to  the  Instant  contro- 
Teiay  solely  an  the  doctrine  of  stare  decisis. 

[4]  Contention  Is  made  by  the  defendant 
Hoch  that  the  decree  was  void  as  against 
Gnyer,  becanse  tbe  amended  complaint  was 
not  serred  upon  him.  Hodgdon  y.  Goodspeed, 
60  Or.  1,  U8  Pac.  167,  cited  by  him,  does  not 
bear  ont  the  contention  of  Hodi  on  this  point. 
Tbe  decree  in  this  case  was  rendered  by  the 
oonrt,  and  was  not  a  ministerial  act  as  nar- 
rated in  the  Hodgdon-Goodspeed  Case;  and 
It  was  there  expressly  stated  that  Judgments 
of  the  kind  rendered  by  the  court,  though  ir- 
r^iular,  are  not  treated  as  void,  although  the 
role  ia  otherwise  respecting  an  entry  by  the 
derk  of  judgments  by  default  under  a  stat- 
Dte  giving  him  that  ministerial  authority. 
Substantially  the  same  doctrine  la  taught  in 
Glllard  v.  Glllard,  88  Or.  96,  171  Paa  657, 
also  dted  In  behalf  of  Hoch. 

[I]  Complaint  is  made  also  that  the  court 
bad  no  right  to  direct  tbe  cancellation  of  tbe 
decree  as  to  the  surplus  remaining  after  the 
return  of  sale  had  been  made,  and  that,  too; 
after  tbe  term;  but  under  the  doctrine  of 
Wright  V.  Wimberly,  supra,  the  decree  was 
Told  pro  tanto,  and,  as  taught  in  Hodgdon  v. 
Goodspeed,  supra: 

"When  a  VMd  judgment  is  called  to  the  at- 
tention of  a  court  in  which  it  was  entered,  it 
is  incumbent  upon  that  tribunal  to  purge  its 
records  of  the  nullity  by  canceling  the  entry." 

If,  therefore,  as  taught  in  Wright  v.  Wim- 
berly by  the  majority,  the  decree  of  the  cir- 
cuit court,  BO  far  as  the  unsatisfied  surplus 
remaining  after  Judicial  sale  Is  concerned, 
was  a  deficiency  judgment  forbidden  by  our 
statute  (section  426,  L.  O.  L.),  it  follows  thac 
it  was  pro  tanto  void,  and  that  the  court  was 
correct  in  directing  its  cancellation  when  the 
matter  was  presented.  Oniese  considerations 
lead  to  an  affirmance  of  tlie  decree  of  the  cir- 
cuit court 


(57  Or.  263) 

EMMONS  V.  SOUTHERN  PAC.  CO.  at  al. 
(Supreme  Court  of  Oregon.     July  18,  1920.) 

1.  Railroads  «=33I7— ViolatiM  of  tpaad  or> 
dlaaaoe  aaglioeBpe. 

TUinning  a  train  in  violation  of  a  ^t«i  or- 
dinanca  ia  negligence  per  se. 

2.  MnMpal  oorporatloM  «=sl06(3)— Enabllag 
oNitawM  oonstnied  as  to  vota  permlttlDg 
■ore  thaa  one  readino  at  one  meeting; 
"■■aalmoua  vota." 

General  enabling  ordinance,  providing  that 
"^  ordinance  shall  pass  more  than  two  read- 


inga  at  any  one  meeting,  except  hy  onanimoos 
vote,"  held  not  to  require  a  spedid  unanimons 
vote  to  permit  more  than  one  reading  at  one 
meeting,  the  words  "unanimons  vote"  having 
reference  to  the  vote  on  the  ordinance. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraaes,  First  and  Second  Series,  Unan- 
imona.] 

3.  Munldpai  oorporatlons  «s>l22(2)  —  Ordl- 
aancas  presumed  regulariy  paased. 

In  the  absence  of  affirmative  showing  to 
the  contrary,  the  necessary  requirements  will 
be  presumed  to  have  been  complied  with  in  the 
enactment  of  ordinances. 

4.  Appeal  aad  error  «s»  1033(1)  —  Appollaat 
oanaot  oomplala  of  favorable  error. 

Appellant  cannot  complain  of  error  in  hia 
favor. 

5w  Appaal  aad  error  •5>207--Remarks  of  eona- 
asl,  Mt  duly  objeeitad  to,  will  aat  be  ooaald> 


Remarks  of  council  wiS  not  be  reviewed  on 
ai>peal,  where  appellant  did  not  object  to  conrt'a 
ruling  on  objection  to  remarks,  or  did  not 
ask  for  a  ruling  thereon. 

S.  Railroads  «=»30l— Rights  aad  duties  at  pub- 
lie  orosslag  stated. 

It  is  the  duty  equally  of  travelera  and 
trainmen  to  nse  reasonable  diligence  to  avoid 
a  collision  at  a  crossing,  bnt  the  train  has  the 
right  of  way  and  the  preference  in  passing  the 
point  of  intersection. 

7.  Railroads  «=»333(3)  —  Autonoblla  driver 
bald  contributorily  aegllgent. 

An  automobile  driver,  who  proceeded  to 
cross  the  track  with  knowledge  of  approacliing 
train  and  who  so  operated  the  automobile  that 
it  stalled  on  the  track,  and  then  made  no  effort 
to  escape  injury  by  the  train  held  contributo- 
rily negligent. 

8.  Railroads  «=s>S20— Duty  t«  penon  on  track 
stated. 

In  the  absence  of  knowledge  to  the  con- 
trary or  some  fact  which  ought  to  arouse  his 
suspicion,  motorman  of  electric  train  has  a 
rigtit  to  presume  that  one  seen  at  a  public 
crossing  is  in  possession  of  all  of  his  senses, 
and  that  care  for  his  own  safety  wUl  induce 
bim  to  nse  them  and  to  act  on  the  warnings 
conveyed  through  them. 

9.  Railroads  «s»33Q(4)— Rellanoe  oa   eb«»rv> 
anoe  of  speed  ordinanoe  held  set  Justified. 

An  automobile  driver  approaching  a  cross- 
ing tias  a  right  to  presume  that  the  railroad 
will  obey  a  speed  ordinance,  bat  cannot  rely 
on  such  presumption  -when  she  has  knowledge 
of  train  approaching  at  a  greater  rate  of  speed 
than  that  allowed  by  the  ordinance. 

10.  Railroads  «=3338— Last  dear  ohanoo  doo- 
trlne  defined. 

Railroad  is  not  liable  for  injuries  to  person 
on  track  under  last  clear  chance  doctrine  if 
the  negligence  of  such  person  continues  down 
to  the  moment  of  the  collision. 


»F0r  ot»«r  eases  see  sama  topic  snd  KBT-NUUBKR  In  all  Kv-Numbered  OlcasU  and  Indezw 
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11.  Neglloenee  4s»83— Last  clear  chance  doc- 
trine deflned. 

The  "last  clear  chance  doctrine"  applies 
only  where  defendant  had  actual  knowledge  of 
plaintiff's  peril  in  time  to  prevent  injur;  by 
the  diligent  use  of  the  means  at  band. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Last 
Clear  Chance.] 

12.  Negllgenca  «=>l  19(6)— Last  dear  ohanoe 
doctrine  must  be  pleaded. 

To  invoke  the  last  clear  chance  doctrine, 
plaintiff  must  plead  it. 

13.  Railroads  <8='344(8)— Complaint  held  not 
to  plead  last  dear  ohanc*  doctrine. 

An  automobile  driver's  complaint,  alleging 
that  the  trainmen  saw  the  automobile  on  the 
track  in  time  to  have  stopped  before  reaching 
it,  without  alleging  that  they  were  aware  that 
the  driver  was  in  danger,  or  that  her  engine 
bad  stopped  while  automobile  was  on  the  track, 
or  that  tiiere  was  anything  in  her  situation  in- 
dicating that  she  was  unable  to  move  held  in- 
sufficient to  invoke  the  last  clear  chance  doc- 
trine. 

14.  Railroads  <3=»350(33)— Knowledga  of  poril 
held  question  for  Jury. 

In  an  action  for  injuries  to  the  driver  of 
an  automobile  stalled  on  the  track,  whether 
the  trainmen  had  actual  knowledge  of  the  driv- 
er's danger  and  her  inability  to  extricate  her- 
self in  time  to  avoid  the  injury  held  for  jury. 

15.  Trial  9=3 1 39  (2)— Directed  verdict  properly 
refused  on  tuffloient  evidence  not  within 
pleading*. 

In  an  action  for  injury  to  an  automobile 
driver  in  a  collision,  where  the  evidence  was 
sufficient  to  go  to  the  jury  on  the  question  of  the 
railroad's  liability  under  the  last  clear  chance 
doctrine,  though  it  was  not  sufficiently  pleaded, 
the  denial  of  motion  for  a  directed  verdict  was 
proper,  since  plaintifC  might  be  able  to  amend 
her  complaint,  and  ought  to  have  the  oppor- 
tunity to  so  do. 

16.  Master  and  servant  «=a333  —  Judgment 
against  employer  Improper  on  verdict  failing 
to  find  against  alleged  negligent  amploy6 
Joined  as  defendant. 

In  action  against  an  electric  railroad  and 
motorman  for  injuries  in  collision  based  on  neg- 
ligence of  motorman,  judgment  for  plaintiff 
against  railroad  on  verdict  against  railroad,  but 
not  against  motorman,  will  be  reversed,  where 
no  judgment  has  been  rendered  for  motorman, 
since  railroad's  liability  must  be  predicated 
on  motorman's  negligence. 

17.  Appeal  and  error  €=>843(2)— Costs  «=3236 
—Prevailing  party  cannot  recover  costs  and 
disbursements  where  defeated  on  appeal. 

"Where  cause  muA  be  reversed  for  a  new 
trial,  no  notice  will  be  taken  of  complaints  as 
to  cost  bill  of  plaintiffs,  as  in  such  case  he  is 
not  entitled  to  recover  costs  of  first  trial. 


IB.  Appeal  and  error  «=930l,  843(2)— Error  In 
entering  Judgment  on  Insuffldent  verdict  re- 
viewable regardless  of  motion  for  now  trial 
and  error  In  rofusing  amendment  of  motion 
not  considered. 
Under  L.  O.  Ii.  {  172,  the  error  in  enter- 
ing judgment  on  an  insufficient  verdict  presents 
a  question  of  law  reviewable  on  appeal,  where 
the  pleadings,  verdict,  and  judgment  upon  which 
the  question  of  whether  court  erred  depends  are 
on  file  in  the  circuit  court,  and  are  shown  by 
the  record,  and  error  in  refusing  leave  to  amend 
motion  for  new   trial  in  reference  thereto  is 
therefore  negligible. 

Department  1. 

Appeal  from  Circnlt  C^nrt,  Mnltnnnah 
County ;  C.  U.  Oantenbeln,  Judge. 

Action  by  Otna  Bmrnons  against  the  South- 
em  Pacific  Company  and  another.  Judg- 
ment for  plaintiff  against  named  defendant, 
and  named  defendant  appeals.    Berersed. 

The  plaintiff  instituted  this  action  against 
the  Southern  Pacific  CJompany,  a  Kentucky 
corimration,  and  its  motorman,  Jesse  Wood- 
son, who  resides  In  Oregon.  She  claims  to 
have  been  Injured  by  a  collision  of  one  of 
the  defendant's  trains  with  an  automobile 
which  she  was  driving,  accompanied  by  her 
brother,  in  the  town  of  Beaverton  In  this 
state.  She  alleges  that  at  the  time  of  the 
accident  the  defendant  Woodson,  as  the  em- 
ploye of  the  defendant  company,  was  the 
motorman  in  charge  of  Its  train  causing  the 
injury,  and  that  the  accident  hapi>ened  where 
the  railway  track  nmning  In  an  easterly  di- 
rection crosses  a  public  road  known  as  the 
Portland-Hillsboro  road.  According  to  the 
complaint,  this  passageway  Is  used  each  day 
by  pedestrians,  wagons,  bicycles,  automo- 
biles, and  other  vehicles,  and  on  the  day  of 
the  accident  the  plaintiff  was  driving  the  au- 
tomobile mentioned  In  a  southerly  direction 
and  across  the  track  at  that  point.  The 
charging  part  of  the  complaint  reads  thus: 

"That  on  the  Sd  day  of  August,  1016,  at  the 
hour  of  7  p.  m.  the  automobile  which  the  plain- 
tiff was  carefully  and  cautiously  driving  became 
stalled  upon  the  defendant's  railway  track  Just 
west  of  the  depot  at  Beaverton,  Or.  That  aft- 
er the  defendants  saw  the  said  automobile  stand- 
ing on  the  said  crossing  and  while  the  automo- 
bile was  so  stalled  on  the  defendant's  railway 
track,  an  electric  train  owned  and  operated 
by  the  said  defendants  approached  from  the 
west  at  a  rate  of  speed  prohibited  by  ordinance 
No.  25  of  the  said  town  of  Beaverton,  Or.,  and 
at  a  rate  of  speed  in  excess  of  eight  miles  per 
hour,  and  saidtrain  came  down  upon  and  struck 
the  plaintiff  and  the  automobile  in  which  plain- 
tiff was  seated.  That  the  time  after  the  de- 
fendants saw  said,  automobile  standing  on  the 
said  crossing  was  ample  in  which  to  stop  said 
train  before  it  struck  said  automobile.  That 
defendants  carelessly  and  negligently  and  reck- 
lessly operated  said  train  in  a  careless,  negli- 
gent, and  reckless  manner  upon  said  main  line 
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railroad,  at  a  cpeed  freafly  exceeding  a  safe 
■peed  at  tliat  time  and  place.  That  defendant 
Vid  defendant's  employes  carelessly  and  neg- 
ligently allowed  and  permitted  the  said  train 
to  ran  throngh  the  said  town  at  a  rate  of  speed 
prohibited  by  the  ordinances  of  the  said  town 
of  Beaverton,  and  at  a  rate  of  speed  in  excess 
of  eight  miles  per  hoar.  That  defendants 
carelessly  and  negligently  and  recklessly  failed 
to  control  or  stop  said  train  after  the  motor- 
man  who  was  operating  said  train  and  who  was 
in  charge  thereof  saw  and  knew,,  or  with  the 
ezcrciae  of  dae  care  and  caution  conid  have 
known  and  seen,  said  automobile  standing  npon 
Mid  railway  track  on  the  eroMing  ahead  of 
■aid  train;  there  being  ample  time  within  which 
■aid  train  coold  hare  been  stopped  and  a  col- 
lision with  the  plaintiff  prevected.  That  de- 
fendants carelessly,  and  negligently  and  reck- 
lessly, after  the  motonnan  who  was  operating 
said  train  saw  and  knew,  or  with  the  exercise 
of  dn*  care  and -caution  could  have  known  and 
seen,  caid  antomobile  ctanding  upon  the  said 
raflway  track  on  the  crossing  ahead  of  said 
train,  carelessly  and  negligently  allowed  and 
permitted  said  train  to  violently  strike  and 
collide  with  the  said  automobile  in  which  plain- 
tiir  was  riding  and  the  plaintiff,  thereby  throw- 
mg  the  said  aatomobile  and  plaintiff  off  of 
the  track  without  any  fault  of  the  plaintiff, 
canaing  her  to  be  seriously  and  permanently 
inlntcd." 

The  complaint  aim  contains  allegations 
deaerlptlTe  of  the  injuries  which  plaintiff  re- 
celyed,  and  avennents  of  her  damages. 

The  answer  trayerses  the  allegations  of 
the  complaint  already  quoted,  and  particular- 
ly Its  averments  respecting  Ordinance  No. 
Zi  of  the  town  of  Beaverton,  regulating  the 
speed  of  vehicles.  It  admits  the  corporate 
character  of  the  town  and  the  location  of  the 
railway  track  and  its  crossing  of  the  Port- 
land-Blllsboro'  road  at  grade  In  Beaverton, 
and  that  the  plaintiff  at  the  time  and  place 
mentioned  in  her  complaint  was  driving  an 
automobile  In  a  southerly  direction  on  the 
road  and  across  the  track  near  the  defend- 
ant company's  station  at  Beaverton.  The  an- 
swer joins  Issue  with  the  complaint  on  other 
matters  not  necessary  to  detail.  Affirmative- 
ly, defendant's  pleading  states,  in  substance, 
that  at  the  time  and  place  mentioned  In  the 
complaint  the  defendant  company's  train, 
while  approaching  the  station  at  Beaverton 
and  operated  la  a  careful  manner,  struck  the 
automobile  driven  by  the  plaintiff.  It  charg- 
es that  the  ocdllslon  and  consequent  injury 
to  the  plaintUt,  If  any,  were  the  result  of  her 
own  carelessness  and  negligence  In  operating 
the  automobile  and  In  failing  to  stop  it  at  a 
safe  distance  from  the  track,  although  she 
had  a  full  and  unobstructed  view  of  the  track 
and  the  approaching  train;  that  she  slowed 
down  her  car  as  she  ai^roadied  the  track  un- 
til It  stopped,  or  Its  motion  was  barely  per- 
ceptible, and  then  suddenly.  In  disregard  of 
the  whistle  and  ringing  of  the  bell  on  the 
train,  started  the  automobile  forward,  and 
then  BtoppeA  it  oa  the  track  Immediately  be- 


fore the  train,  so  that  the  ooUisl<m  was 
inevitable,  notwithstanding  the  defendants 
used  every  means  possible  to  stop  and  pre- 
vent the  collision;  and  that  the  same  was 
the  accident  described  in  plalntlfTs  com- 
plaint 

A  further  defense  sets  out  the  corporate 
character  of  the  town  of  Beaverton,  the  pas- 
sage by  Its  town  council  of  Ordinance  Xo.  11, 
regulating  the  enactment  and  taking  effect  of 
ordinances,  and  tihe  attempted  passage  of 
Ordinance  No.  25,  regulating  the  speed  of 
vehicles  In  the  town;  and  (Aarges  that  by 
reason  of  certain  alleged  defects  In  the  pas- 
sage of  the  latter  ordinance  it  la  null  and 
void.  Under  this  head  it  la  spedfled  that 
Ordinance  No.  25  was  Introduced,  read  three 
times,  and  passed  all  at  the  same  meeting 
of  the  council  on  August  6, 1912,  without  vote, 
consent,  or  authorization  by  the  council  al- 
lowing the  third  reading  or  posting  of  the 
said  ordinance,  and  without  any  first  or  third 
or  any  reading  of  said  ordinance  by  sections, 
and  that  the  certificate  of  the  town  recorder 
does  not  specify  In  what  particular  public 
places  said  Ordinance  No.  25  was  posted.  The 
answer  Is  challenged  by  the  r^Iy  In  material 
partlcnlars. 

The  cause  was  submitted  to  the  Jury, 
which  returned  the  following  verdict  on  Feb- 
ruary 8,  1919: 

"In  the  Gitcuit  Court  of  the  State  of  Oregon 
for  Multnomah  County.  Oma  Emmons,  Plain- 
tiff, V.  Southern  Pacific  Co.,  Defendant.  Ver- 
dict We,  the  Jury,  having  been  first  impaneled 
and  duly  sworn  and  truly  to  try  the  above- 
entitled  cause,  find  for  the  plaintiff  and  assess 
the  amotmt  of  damages  at  $5,000." 

This  was  signed  by  the  foreman  and  ten 
other  Jurors.  The  court  discharged  the  jury, 
and  entered  judgment  against  the  SouUiem 
Pacific  Company  alone,  for  the  amount  of  the. 
verdict  A  cost  bill  was  filed,  and  certain  ob- 
jections were  made  by  the  company  to  the 
same.  This  defendant  within  the  time  allow- 
ed by  the  court  filed  a  motion  for  a  new  trial 
on  the  following  grounds: 

"(1)  The  admission  in  evidence  of  Ordinance 
No.  X,  of  the  town  of  Beaverton,  Or.,  relating 
to  the  regulations  of  speed  in  said  town;  and 

"(2)  Submitting  to  the  Jury  a  prior  ne^gence 
of  the  defendant  in  running  at  excessive  speed, 
under  the  ordinance  of  said  town  of  Beaver- 
ton, under  the  doctrine  of  the  last  clear  chance." 

For  want  of  time  to  bear  unfinished  busi- 
ness, the  cause  was  continued  until  the  fol- 
lowing term,  at  which  time  the  defendant 
company  moved  for  leave  to  file  an  amended 
motion  for  a  new  trial,  urging  the  following 
grounds  in  addition  to  those  already  men- 
tioned: 

"(3)  In  the  execution  and  reception  of  an 
alleged  verdict  purporting  to  be  against  the 
Southern  Pacific  Company,  a  corporation,  alone, 
h>  that: 
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"(a)  Said  aSesed  ver^ct  ia  ambiguoua,  nn- 
certain  and  void;  and 

"(b)  Said  alleged  verdict  purports  to  Und 
the  Southern  Pacific  Company,  a  corporation, 
and  does  exonerate  Jesse  Woodson,  employ6 
and  codefendant  with  said  Southern  Pacific 
Company,  a  corporation,  upon  whose  negligence 
the  defendant  Southern  Pacific  Company  could 
only  be  held  liable." 

'  Tbe  company  also  moved  at  the  same  time 
to  vacate  the  Judgment  rendered  against  It 
on  tbe  verdict  already  quoted,  and  to  enter 
a  Judgment  in  its  favor  and  against  the  plain- 
tUt,  for  the  reason  that  the  verdict  exonerat- 
ed tbe  defendant  Woodson,  on  whose  negli- 
gence alone  the  defendant  company  conld  be 
held,  and  that  the  company  cannot  be  held 
liable  when  its  emiAoyfi  ia  exonerated  from 
negligence  by  the  verdict. 

The  defendant  Woodson,  appearing  sepa- 
rately, moved  for  Judgment  in  his  favor 
against  the  plaintiff,  on  the  groimd  that  the 
verdict  Is  not  against  him,  but  in  his  favor. 
The  court' denied  all  of  the  motions  mention- 
ed, and  directed  the  Judgment  to  stand  as 
oilginally  entered  against  the  Soutbem  Pa- 
cific Company,  after  making  certain  modifica- 
tions In  the  cost  bill  filed  by  the  plaintUI. 
The  company  aloae  appeala 

E.  C.  Nelson,  of  Portland  (A.  C.  Spencer 
and  Robert  R.  -Rankin,  both  of  Portland,  on 
the  brief),  for  appellant 

Chester  A.  Sheppard  and  Norman  S.  Rich- 
ards, both  of  Portland  (Richards  &  Richards, 
of  Portland,  on  the  brief),  for  respondent. 

BURNETT,  J.  (after  stating  the  facts  as 
above.)  Apparently  there  was  an  attempt  in 
the  complaint  to  state  a  cause  of  action  for 
negligence  of  tbe  defendants,  and  another 
count  for  injury  infilcted  In  violation  of 
what  Is  known  as  the  last  clear  chancie  doc- 
trine. No  motion  to  require  the  plalntllt  to 
elect  between  these  two  different  phases  in 
her  pleading  appears  in  the  record. 

One  of  the  chief  complaints  of  the  com- 
pany is  about  the  admission  of  Ordinance  No. 
26  in  evidence.  It  is  urged  that  this  enact- 
ment was  not  passed  in  the  manner  required 
by  the  general  Ordinance  No.  11,  regulating 
the  passage  of  ordinances  by  tbe  council  of 
Beaverton.  The  first  section  of  this  general 
ordinance  requires  that  every  ordinance  shall 
be  read  three  times  before  passage,  the  first 
and  third  readings  to  be  by  sections  and  the 
second  reading  permissively  by  title  only. 
This  requirement  appears  therein: 

"No  ordinance  shall  pass  more  than  two  read- 
ings at  any  one  meeting,  except  by  unanimous 
vote.  The  final  vote  upon  an  ordinance  shall  be 
by  ayes  and  nays,  and  the  names  of  those  voting 
aye  and  those  voting  nay  shall  bb  entered  in 
the  Journal  and  no  ordinance  shall  be  deemed 
passed,  unless  it  receives  the  affirmative  vote 
of  three  members  of  the  coundl," 


It  is  also  prescribed  that  upon  the  passage 
of  any  ordinance  the  enrolled  copy  shall  be 
submitted  to  the  mayor  to  write  upon  it  "ap- 
proved," with  the  date  thereof,  and  sign  wltb 
his  official  title.  The  next  step  required  is 
that  the  recorder  shall,  within 'five  days  of 
the  enactment,  post  a  copy  of  the  ordinance 
in  three  public  places  in  the- town  and  there- 
upon certify  the  posting  upon  tiie  enrolled 
copy  of  the  ordinance,  whldi  certificate  shall 
state  the  date  and  places  of  posting  of  said 
ordinance.  This  enabling  enactment  was 
passed  June  7,  1909.  Ordinance  No.  26,  res> 
uiating  the  speed  of  vehicles,  etc  fortiidis  the 
movement  of  any  steam  or  tfectrie  engine, 
train,  car,  or  automobile  or  other  vehicle 
mentioned,  within  the  corporate  limits  of 
Beaverton,  at  a  greater  speed  than  eight 
miles  an  hour.  Tbe  minutes  of  the  council 
Introduced  in  evidence  show  that  there  were 
present  the  maym-  and  all  members  of  the 
council.  So  far  as  the  passage  of  Ordinance 
No.  25  is  concerned,  the  fcdlowing  excerpt 
from  the  minutes  of  the  council  meeting  at 
which  it  was  enacted  la  all  that  appears  of 
record: 

"Ord.  26.  First  reading:  Con  Spralner,  Tea. 
Con  Summers,  Yes.  Con  Boring,  YeH.  Con 
Bolger,  Yes.    Declared  passed  first  reading. 

"Ord.  26.  Second  reading:  Con  Summers, 
Yes.  Con  Sprainer,  Yes.  Con  Boring,  Yes. 
Con  Bolger,  Yes.  Declared  passed  on  sec* 
ond  reading. 

"Ord.  25.  Third  and  last  reading:  Con 
Sprainer,  Yes.  Con  Summers,  iTes.  Con  Bor- 
ing, Yes.  Con  Bolger,  Yes.  Declared  passed 
by  the  conndL" 

[1]  By  tbe  exhibits  Introduced  In  evidence 
It  appears  that  this  ordinance  was  approved 
by  tbe  mayor  on  the  date  of  its  passage. 
The  recorder's  affidavit  appended  thereto  la 
that  on  August  5,  1912,  "I  posted  three  cop- 
ies of  tbe  foregoing  ordinance  in  three  of  the 
most  public  and  conspicuous  places  in  tbe 
town  of  Beaverton,  and  that  they  remained 
posted  for  the  time  required  by  law."  Tbe 
importance  of  this  ordinance  as  an  Instm- 
ment  of  evidence  rests  in  the  holding  of  this 
court  to  the  effect  that  violation  of  an  ordi- 
nance in  matters  of  the  kind  here  In  ques- 
tion Is  negligence  per  se.  Northwest  Door 
Co.  V.  Lewis  Investment  Co.,  92  Or.  186,  180 
Pac.  495;  Rudolph  v.  P.  R.  L.  &  P.  Co.,  72 
Or.  660,  144  Pac.  93;  Morgan  v.  Broea,  04 
Or.  63,  129  Pac.  118.  Earlier  dedstons  of 
this  court  were  to  the  effect  that  a  vlolatloii 
of  a  statute  or  an  ordinance  was  merely  evi- 
dence of  negligence,  but  tbe  later  decisions 
have  committed  the  court  to  tiie  doctrine 
that  tbe  violation  of  a  statute  or  ordinance 
Is  negligence  per  se. 

[2]  Recurring  to  the  question  at  whether 
the  ordinance  was  enacted  or  not,  we  learn 
from  tbe  minutes  that  the  council  was  unani- 
mous on  all  tbe  votes  on  tbe  first,  second, 
and  third  readings  of  the  ordinance.    The 
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langvase  of  the  general  enabling  ordinance 
relating  to  tlie  passage  of  city  laws  sayv: 

"No  ordinance  ahall  paas  more  fhan  two  read- 
ings at  any  one  meeting,  except  by  ananlmona 
Tote." 

[I]  This  does  not  bear  out  the  contention 
of  the  defendant,  to  the  effect  that  there 
most  appear  of  record  a  special  nnanlmous 
vote  to  permit  m<»re  than  one  reading  of  a 
propoaed  dty  law  at  Mie  meeting.  As  the 
vote  was  unanlmons  on  all  of  the  readings, 
it  brings  the  procedure  within  the  exertion, 
"by  nnanimoas  TOte."  In  other  words,  as  the 
vote  was  at  all  times  unanlmons,  It  sufficed 
to  pass  the  ordinance  under  the  terms  of  the 
ezceptloD.  Moreover,  tf  it  were  anywhere 
proTlded  in  the  htles  of  the  council  that  a 
separate  vote,  girlng  unanlmons  consent  to 
three  readings  at  the  same  meeting,  should 
be  necessary,  it  would  still  be  preenmed,  in 
the  absence  of  any  showing  to  the  contrary, 
that  the  condition  had  been  observed.  As 
said  in  Portland  v.  Xlck,  44  Or.  439,  442,  75 
Pac.  706,  707  (102  Am.  St  Rep.  688): 

"Xlrery  reasonable  pregniuption  is  to  be  made 
in  favor  of  the  legialative  proceedings;  and 
wlien  the  ConstitntioD  does  not  reqnire  certain 
proceedings  to  be  entered  in  the  Journal,  the 
alMMioe  of  sneb  a  record  will  not  invalidate  a 
law.  It  will  not  be  presumed,  from  the  mere 
silence  of  the  jonmal,  that  either  house  has 
exceeded  its  authority  or  dinegarded  consti- 
tutional requirements  in  the  passage  of  legis- 
lative acts." 

This  same  rule  was  follow^  in  State  ex 
reL  ▼.  Boyer,  84  Or.  618,  165  Pac.  687.  We 
hold,  then,  that  in  the  absence  of  any  affirma- 
tive showing  OD  the  enhject,  the  mere  silecoe 
of  the  city  record  on  the  subject  does  not  mh 
tabUsh  that  the  rules  were  Violated  in  the 
passage  of  the  drdinance.  The  failure  of  the 
recorder  properly  to  certify  the  performance 
of  his  ministerial  duty  to  post  the  ordinance 
after  its  passage  cannot  be  allowed  to  thwart 
the  legislative  will  of  the  city  council  as  ex- 
pressed in  its  ordinance.  We  are  of  the 
opini<»,  therefwe,  that  on  the  showing  made, 
the  validity  of  the  ordinance  is  not  impeach- 
ed, and  that  the  court  committed  no  error  in 
admitting  it  in  evidence. 

In  connection  with  the  ordlnuice  com- 
plaint is  made  of  this  instmction  to  the 
Jury: 

"If  you  find  from  a  preponderance  of  the 
evidence  that  this  accident  occurred  within  the 
corporate  limits  of  the  town  of  Beavcrton; 
that  there  was  then  in  force  an  ordinance  of 
said  town  limiting  the  speed  of  trains  to  eight 
miles  an  hour;  that  at  the  time  and  place  of 
tliis  accident  the  defendant;  operated  defend- 
ant's train  at  a  rate  of  speed  in  excess  of  eight 
miles  per  hoar,  in  violation  of  said  ordinance, 
then  the  defendants  would  be- guilty  of  negll- 
genee." 

[4]  It  Is  argued  that  this  left  to  the  Jury 
Oie  question  of  whether  the  ordinance  was  in 
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efTect  or  not  Section  9!>,  L.  O.  It,  prescribes 
a  mode  of  pleading  an  ordinance  of  any  in- 
corporated city,  town,  or  village  to  the  effect 
that  it  shall  be  sufficient  to  refer  to  such  or- 
dinance b^  its  title  or  the  date  of  its  approv- 
al, and  that  courts  shall  take  Judicial  notice 
thereof.  The  error  complained  of,  so  fhr  as 
the  charge  of  the  court  left  it  to  the  Jury  to 
determine  whether  or  not  there  was  sudi  an 
ordinance,  was  favorable  to  the  defendant, 
because  it  placed  an  additi<«al  obstacle  In 
the  way  of  plaintiff's  recovery.  The  court 
with  all  of  the  record  befbre  It  and  in  the 
absence  of  anything  affirmatively  to  dispute 
the  validity  of  the  ordinance,  ought  to  have 
told  the  Jury  that  it  was  the  law  of  the  city 
and  that  a  violation  of  it  was  negligence. 
For  the  reasons  stated,  the  defendant  can- 
not complain  of  this  error. 

[(]  A  motion  for  posti>onement  of  the  trial 
had  been  filed  by  the  defendant  on  the 
ground  of  absence  of  witnesses.  To  avert 
the  consequent  delay,  the  plaintiff  admitted 
that  the  wltoesses  would  testify  as  stated,  if 
they  were  called.  During  the  reading  of  the 
statement  of  the  expected  testimony  of  those 
desired  wltoesses,  counsel  for  the  plaintifF 
remarked  to  the  Jury  in  substance  that  the 
statement  of  one  of  the  wltoesses  was  not 
taken  before  a  proper  tribunal,  but  was  tak- 
en before  a  board  called  by  the  Southern 
Pacific  Oompany  for  an  investigation.  The 
bill  of  exceptions  shows  that  the  defendant 
objected  to  this  remark  of  counsel  for  plaln- 
tlfl,  but  did  not  object  to  any  ruling  of  the 
court  or  ask  for  a  decision  by  the  court 
This  presente  nothing  for  review;  It  is  only 
erroneous  rulings  of  the  trial  Judge  duly  ob- 
jected to  that  can  be  reviewed  in  this  court 

[8]  By  way  of  protosis,  it  is  proper  to  re- 
iterate the  oft-repeated  rule  that  the  rights 
of  travelers  on  a  highway  and  of  a  railway 
company  on  its  track  intersecting  the  public 
street  or  road  are  reciprocal,  and  that  it  is 
the  duty  equally  of  the  traveler  on  the  high- 
way and  those  who  operate  the  train  on  the 
railway  track  to  use  reasonable  diligence  to 
avoid  collision  at  a  crossing,  with  the  quali- 
fication that  the  train  has  the  right  of  way 
and  the  preference  in  passing  the  point  of 
intersection.  Palmer  v.  P.  R.  L.  &  P.  Co.,  66 
Or.  262,  108  Pac.  211 ;  50  Am.  &  Bug.  R.  Oaa. 
(N.  S.)  88 ;  Robison  v.  O.-W.  R.  ft  N.  Co.,  00 
Or.  490,  176  Pac.  694.  It  is  thus  stated  in 
Vlzacchero  v.  Rhode  Island  Co.,  26  R.  I.  392, 
59  AU.  105,  69  L.  R.  A  188: 

"It  was  Just  as  much  the  duty  of  'plaintUTs 
intestate  to  avoid  the  consequences  of  the  de- 
fendant's negligence,  if  there  was  any,  as  for 
the.  defendant's  servant  to  avoid  the  conse- 
quences of  the  intestate's  negligence,  if  by  any 
care  and  foresight  he  could  have  done  so." 

Automobiles  and  electric  trains,  especially, 
are  self-propelled  vehicles,  measurably  on  the 
same  footing  in  possibilities  and  capabilities 
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respecting  each  other  at  crossings.  Instead 
of  being  all  or  largely  on  one  side,  the  obli- 
gation to  use  care  and  prudence  rests  alike 
upon  both  parties.  As  its  direction  of  move- 
ment is  fixed  by  its  rails  and  it  has  acquired 
the  right  of  way  by  the  exercise  of  eminent 
domain,  the  railway  manifestly  has  the  pref- 
erence at  the  point  of  passage,  over  the  auto- 
mobile which  can  vary  its  course. 

The  scene  of  the  accident  in  question  is  in 
Beavertcm,  where  the  highway  leading  from 
Portland  to  Hillsboro  passes  through  the 
town  and  across  the  tracks  of  the  defendant 
company.  The  highway  enters  Beaverton 
from  the  east  practically  parall^  with  the 
railway  track,  and  at  a  distance  of  probably 
40  or  50  feet  from  the  rails,  turns  south,  and 
crosses  the  railroad  Just  west  of  the  station 
at  Beaverton.  On  the  occasion  mentioned, 
the  plaintiff,  accompanied  by  her  brother, 
was  driving  an  automobile  on  their  way  from 
Portland  to  Beaverton.  They  stopped  for  a 
few  minutes  at  a  confectionery  store  on  the 
street  running  east  and  west  From  tbm 
point,  even,  they  bad  an  unobstructed  view 
of  the  railway  track  to  the  west  from  whence 
the  train  came,  for  at  least  a  quarter  of  a 
mile.  Having  finished  their  errand  at  the 
confectionery,  they  proceeded  on  their  way 
and  turned  south  to  cross  the  railway  track. 
At  the  turn,  both  the  plaintiff  and  her  broth- 
er say  that  they  saw  the  train  approatdilng 
from  the  west,  alrant,  as  they  say,  at  "the 
second  switch,"  which  the  scale  on  the  map 
introduced  in  evidence  diows  to  be  between 
S60  and  400  feet  fr«Mn  the  crossing.  The 
plaintiff  testifies: 

"Just  as  we  got  on  the  track  the  engine  died 
from  some  cause  or  other,  and  the  train  struck 
UB  Boon  after  that.  When  the  automobile 
stopped,  the  train  was  probably  about  the  sec- 
ond switch.  I  was  realising — I  realized  then 
the  predicament  we  were  in;  that  the  train  was 
coming  at  a  very  high  rate  of  speed,  coming 
down  upon  us,  and  I  didn't  do  anything,  only  I 
was  thinking  probably  for  some  reason  or  other 
I  could  get'  the  machine  to  go  on,  or  it  might  go 
on;  and  my  brother  was  standing  op  in  the  car 
in  the  meantime.  *  *  *  I  don't  know  what  I 
did.  I  was  tliinking  that  some  way  or  other 
I  might  get  the  machine  to  go  on,  but,  of  course, 
it  wasn't  a  self-starter,  and  I  realized  that  I 
couldn't  start  it  that  way,  so  I  did  notliing  but 
Just  sit  there." 

Her  brother  testifies,  in  substance,  that 
they  saw  the  train  after  they  turned  towards 
the  track ;  that  they  were  al>out  25  feet  from 
the  rails;  that  the  train  was  about  at  the 
second  switch ;  and  that  it  was  then  ap- 
proaching at  about  12  or  15  miles  an  hour. 
He  stated  further: 

"The  engine  went  dead  Just  as  we  went  onto 
the  traek.  ♦  *.  ♦  I  stood  up,  turned,  and 
looked  at  the  train,  and  waved  to  the  motor- 
man  to  stop." 


Questioned  on  the  subject,  he  answered: 

"WeU,  I  don't  know  as  I  tried  to  surt  tha 
auto,  or  anything.  I  know  tliat  I  didn't,  be- 
cause there  was  no  use.  *  *  *  I  thought 
there  was  more  chance  of  stopping  the  train." 

The  testimony  discloses  that  the  front 
wheels  of  the  automobile  had  cleared  the 
track  and  the  rear  wheels  were  between  the 
rails  when  the  train  struck  tlut  automobile 
and  turned  it  around,  so  that  it  headed  north 
instead  of  south  and  was  pushed  off  the 
trade  The  brother  was  pitched  through  the 
windshield,  sustaining  some  minor  injuries, 
Willie  the  plaintiff  herself  was  not  thrown 
out  of  the  car,  but  received  some  injuries 
to  her  right  shoulder  and  upper  arm. 

[7]  Kecurring  to  tlie  quasi  double  aspect 
of  the  case  mtade  by  the  complaint,  and  con- 
sidering the  phase  thereof  in  which  negli- 
gence of  the  defendants  is  charged  by  the 
pleading  and  opposed  by  a  counter  charge  of 
contributory  negligence,  It  would  seem  ttiat 
a  strong  case  of  contributory  negligence  was 
made  out  against  the  plaintiflu  She  admits 
seeing  the  train  approactilng,  and  ttiat  it 
was  coming  at  a  Ugh  rate  of  speed.  It  la 
true,  on  the  one  liand,  as  stated  in  AOams  t. 
Union  Electric  Co.,  138  Iowa,  487,  116  N.  W. 
332,  a  case  of  collision  between  a  horse  and 
buggy  and  a  street  car: 

"Upon  observing  a  car  in  the  distance  the 
driver  of  a  vehicle  can  neither  recklessly  drive 
upon  the  crossing  in  a  race  with  the  car,  nor 
is  he  arbitrarily  required  to  stop  his  vehidt 
and  wait  for  its  passage.  The  right  of  each 
to  the  use  of  the  highway  is  protected,  and  nei- 
ther is  permitted  recklessly  to  expose  the  other 
to  danger.  If  the  driver  observes  a  car  on  the 
line  at  such  distance  that  in  the  exercise  of 
ordinary  prudence  he  believes  he  can  safely 
cross,  and  in  undertaking  to  do  so  a  collision 
occurs,  this  cannot  he  attributed  to  negligence 
on  Us  part." 

[I]  On  the  other  hand.  In  the  absence  of 
knowledge  to  the  contrary  or  some  fact 
which  ought  to  arouse  his  suspicion  tliat  this 
is  not  true,  the  man  in  ctiarge  of  the  train 
tias  a  right  to  presume  that  any  one  seen  at 
a  public  crossing  or  elsewhere  on  the  track 
is  in  possession  of  aU  of  his  senses,  and  that 
care  for  his  own  safety  will  induce  him  to 
use  them,  and  then  to  act  on  the  warnings 
conveyed  through  them.  Union  Pacific  Co. 
▼.  Cappier,  66  Kan.  649,  72  Pac;  281,  69  U 
B.  A.  513,  and  notes  and  authorities  at  page 
560  of  the  latter  citation. 

[I]  It  Is  argued  that  the  plaintiff  had  a 
right  to  presume  that  the  defendant  would 
obey  the  ordinance  and  not  exceed  the  speed 
limit  prescribed.  This  la  true  as  a  principle, 
where  there  is  nothing  to  notify  one  to  the 
contrary.  It  does  not  apply  when,  as  in  this 
case,  according  to  the  plaintHTs  own  srtate- 
ment,  she  saw  the  train  being  operated  at 
a  greater  speed  than  the  ordinance  allowed, 
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and  that  the  drfendants  were  in  the  yery 
act  of  doing  so.  It  Is  not  sound  reason  to 
say  that  in  the  face  of  such  knowledge  one 
can  rely  upon  such  a  presumption.  It  Is  akla 
to  the  corre^onding  principle,  farther  to 
be  noted,  that  although  the  engineer  has  a 
right  to  ikresuine  that  any  one  on  the  track 
will  take  care  of  himself  and  get  out  of  the 
way  before  the  train  strikes  him,  yet  this  de- 
pends apon  the  absence  of  any  other  condi- 
tion informing  him  to  the  contrary.  As  in 
other  aspects  of  sudi  situations,  tlte  rights 
and  duties  of  the  two  parties  are  to  be  meas- 
ured by  practically  the  same  standarda  If 
the  railway  company  were  charged  with  neg- 
ligence in  running  its  train  over  an  injured 
man,  it  would  be  poor  answer  for  it  to  say: 

"It  is  tne,  my  train  ran  against  yon,  but  the 
reason  was  that  my  engineer  in  charge  was  un- 
skillfol,  and  so  managed  the  locomotiTe  that  in- 
stead of  applying  the  brakes  he  put  on  more 
steam  and  accelerated  the  train." 

On  the  other  hand,  as  in  this  instance,  it 
would  be  poor  answer  to  a  cliarge  of  contrib- 
utory negligence  to  say: 

"It  is  true,  I  saw  the  train  coining  at  a  high 
rate  of  speed,  within  400  feet  of  the  crossing, 
yet,  instead  of  either  stopping  or  hurrying 
along  across  the  track,  I  proceeded  Tery  slowly, 
and  so  managed  my  engine  that  I  stopped  it 
and  stalled  the  car  on  the  track  imtaiediatelr 
in  front  of  the  train." 

Considering  the  case,  therefore,  as  one  of 
negligence  charged  on  one  side,  and  contrib- 
utory negligence  on  the  other,  it  would  8e«n 
that  the  testimony  of  the  plaintlfF  herself 
makes  out  a  plain  case  of  contributory  negli- 
gence. It  is  like  the  case  of  Lawrence  ▼. 
tltchbnrg,  etc.,  Ry.  Co.,  201  Mass.  489,  87 
N.  E.  898.  In  that  instance  the  plaintitT  stall- 
ed Ills  automobile  adjacent  to  the  track  of 
the  railway  company  where  the  train  would 
strike  it  There  was  eTldence  that  the  auto- 
mobile could  hare  been  seen  by  the  train- 
men for  at  least  600  feet  away,  especially  as 
the  plaiDtifTs  wife  was  standing  up  on  the 
seat  of  the  automobile,  signaling  to  the 
train.  After  setting  this  down  as  negligence 
on  the  part  of  the  defendant,  Mr.  Justice 
Sheldon  said: 

"The  plaintiff  and  his  wife  both  realized  fnlly 
their  dangerous  position.  They  knew  that  cars 
passed  the  place  once  about  every  15  minutes. 
They  had  orertaken  and  passed  this  very  car 
about  one  mile  back  from  the  place  of  the  ac- 
cident After  their  machine  was  stalled,  and 
whOe  the  plaintiff  was  endeavoring  to  crank  it 
and  get  it  into  motion,  they  saw  the  headlight 
of  this  car,  at  a  distance  which  the  plaintiff 
at  first  said  in  his  testimony  'might  have  been 
1,000  feet,'  later  putting  it  at  'fully  700  feet,' 
and  afterwards  at  'about  500  feet  away  when  I 
first  saw  it'  Mrs.  Lawrence,  however,  made 
no  effort  to  get  out  of  the  car,  and  merely 
when  the  car  was  about  100  feet  away,  stood 
op  and  signaled  with  her  hand  to  the  motor- 
man.    The  only  effort  which  the  plaintiff  made 


to  get  himself  or  his  wife  out  of  their  perilous 
position  was  that,  in  his  own  words,  he  'did 
the  best  he  could  to  crank  the  car,  and  used 
his  best  effort  to  start  ft.'  It  is  tme  that  the 
machinery  of  the  aatomobile  would  have  been 
in  the  way  of  Mrs.  Lawrence's  getting  out  of 
it  on  the  right-hand  side,  which  was  that  away 
from  the  car;  and  the  plaintiff  testified  that  it 
would  have  been  unsafe  for  her  to  step  in 
front  of  the  approaching  eat,  even  when  it  was 
500  feet  sway,  coming  at  the  rate  that  it  was. 
He  said  in  direct  examination  that  the  reason 
why  he  did  not  get  out  of  the  way  was  because 
he  thought  the  car  would  stop.  In  cross- 
examination  he  said  that  it  never  occurred  to 
him  to  get  out  of  the  way.  •  *  •  She  [Mrs. 
Lawrence]  testified  that  when  she  first  saw  the 
electric  car  coming  around  the  corner  she  would 
have  had  plenty  of  time  to  get  out,  and  that 
the  reason  she  did  not  do  so  was  because  she 
thought  the  motorman  would  see  tiie  automobile 
and  stop." 

After  this  statement  the  court  said: 

"It  is  impossible  to  avoid  the  conclusion  that 
both  of  these  plaintiffs  chose  to  put  all  the 
responsibility  for  their  personid  safety  npon 
the  defendant's  motorman.  Upon  their  own 
testimony  they  made  no  attempt  either  to  put 
themselves  in  safety,  or  to  give  any  warning 
to  the  motorman,  either  by  signal  or  outcry  or 
by  running  back,  until  it  was  too  late  to  avoid 
the  collision.  •  •  •  They  failed  to  take  not 
only  due  care,  but  any  care." 

The  result  was  that  In  the  case  of  the  wife 
the  exceptions  to  her  Judgment  were  sustain- 
ed,  and  a  like  order  was  made  in  the  action 
of  the  husband,  unless  he  should  dect  to  take 
Judgment  only  for  the  damage  to  his  auto- 
mobile. 

As  to  a  qnestlon  of  negligence  on  one  side 
and  contributory  negligence  on  the  other,  the 
case  Is  plain  that  the  plaintiff's  negligent 
management  of  the  automobile  contributed 
directly  to  her  injury.  If,  Instead  of  loiter- 
ing along  at  a  slow  rate  of  speed,  she  had 
driven  across  the  track  promptly,  the  collie 
sion  would  not  have  occurred.  But  it  1» 
manifest  that  she  not  only  loitered  on  the 
way,  but  so  managed  her  machine  as  to  stop 
the  engine  at  the  point  of  greatest  danger. 
Such  faulty  control  of  the  vehicle  on  the  part 
of  the  railway  company  would  be  the  great- 
est negligence.  The  same  rule  applies  to  the 
other  party. 

[It,  11]  The  only  attack  upon  the  evidence 
was  a  motion  for  a  directed  verdict  A  dis- 
posal of  this  question  is  affected  by  two  con- 
siderations: One  Is,  that  the  result  of  a  di- 
rected verdict  la  to  conclude  the  controversy 
beyond  recall;  the  other  is  that  there  is  an 
attempt  in  the  complaint  to  ground  the  case 
not  merely  on  the  negUgoice  of  the  defend- 
ants, but  also  on  the  doctrine  of  the  last 
clear  chance.  We  proceed  at  this  point  th«i, 
to  consider  this  doctrine.  It  may  be  stated 
thus  in  brief  that  notwithstanding  the  negli- 
gence of  the  plaintiff  or  injured  party  In  get- 
ting into  a  situation  of  danger,  yet  If  that 
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negligence  has  spent  Itself  so  that  it  be- 
comes a  condition  rather  than  a  factor,  and 
the  agent  inflicting  the  Injury,  notwithstand- 
ing' his  previous  negligence,  has  arrived  at 
knowledge  and  appreciation  of  the  plalntilTs 
danger,  and  then  fails  to  nse  such  means  as 
It  has  at  hand  to  avoid  the  injury,  it  is  Uable 
for  the  consequent  damage.  Or,  stating  It 
differently,  it  is  the  possession  of  the  last  or 
only  r«nainlng  chance  to  avert  the  Injury 
that  charges  the  defendant,  if  at  aU.  If 
simultaneously  the  plaintiff  has  a  chance  to 
escape  the  Injury  by  exercising  ordinary  dili- 
gence, and  does  nothing  to  extricate  himself 
from  danger,  the  doctrine  of  last  clear  chance 
does  not  apply.  Such  a  situation  is  one 
where  the  negligence  of  the  plaintiff  con- 
tinues in  operation  to  and  Including  the  veiy 
moment  of  collision.  In  other  words,  it  Is  a 
distinct  Instance  of  contributory  negligent. 
It  is  settled  by  the  decisions  of  this  court 
that  the  rule  of  last  clear  chance  applies  only 
where  the  defendant  has  actual  luowledge 
of  the  perlloos  position  of  the  plaintiff.  Stew- 
art t.  P.  S.  L.  ft  P.  Co.,  68  Or.  877,  141  Pac. 
986;  83  Am.  &  Eng.  S.  Gas.  (N.  S.)  794; 
Twltchell  ▼.  Thompson,  78  Or.  285,  153  Pac. 
46;  Prove  v.  S.  P.  ft  S.  CSo.,  87  Or.  467,  170 
Pac.  522. 

Some  conrta  have  decided  that  the  rale 
applies  where  the  defendant  bnew,  or  by  the 
exercise  of  reasonable  diligence  ought  to  have 
known,  of  the  peril  of  the  plaintiff.  An  ex- 
ample of  such  precedMits  la  Nlcol  v.  O.-W. 
R.  ft  N.  Co.,  71  Wash.  400,  128  Pac.  628,  43 
L.  R.  A.  (N.  S.)  174,  in  whidi  the  opinion, 
probably  through  inadvertence,  but  none  the 
less  erroneously,  crlticlBes  the  deliverance  of 
this  court  Is  Stewart  ▼.  P.  K.  I*  ft  P.  Co., 
supra,  in  this  language: 

"The  decision  in  the  Stewart  Case  was  by  a 
divided  court  The  minority  were  of  the  opin- 
ion that  the  negligence  of  the  plaintiff  had 
culminated  before  the  injury,  and  hence  that 
if  the  defendant  by  exerdsing  ordinary  care 
could  have  discovered  his  peril  and  prevented 
the  injury,  it  was  Uable  for  not  having  done  so." 

The  troth  Is  that  the  decision  in  the  Stew- 
wart  Case  was  unanimously  rendered.  This 
court  has  never  to  this  writing  divided  on 
the  doctrine  under  consideration.  In  the 
Nlcol  Case  tbe  plaintiff  had  stalled  his  auto- 
mobile at  night  on  tbe  railway  track  by  get- 
ting off  the  planking  between  the  rails,  and 
could  not  extricate  the  car.  Accordingly,  he 
left  it  and  ran  along  the  track  towards  the 
approaching  train  several  hundred  feet,  strik- 
ing matches  and  Waving  his  arms  In  an  ef- 
fort to  signal  the  engineer,  but  without  avail, 
although  the  engineer  could  have  seen  him 
In  ample  time  to  stop.  In  holding  the  de- 
fendant liable  the  court  said: 

"We  have  f onnd  no  ease  involving  facta  sim- 
ilar to  those  present  in  this  case,  but  we  think 
tbe  ease  readily  accommodates  itself  to  the 


principles  annooneed  in  Om  aathorities  which 
we  have  reviewed." 

The  opinion  In  the  Nlcol  Gate  bears  inter- 
nal evidence  of  haste  in  preparation,  and 
nether  In  its  facts  nor  in  Its  principles  ought 
it  to  be  regarded  as  controlling  of  the  issue 
before  us.  In  our  Judgment,  the  addition  of 
what  the  defendant  ought  to  have  known  la 
not  sound  as  a  matter  of  law.  It  introduces 
the  question  of  comparative  negligence.  It 
does  not  deal  between  the  parties  with 
equality.  It  excuses  the  negligence  of  the 
plaintiff  at  a  certain  point,  but  does  not  ex- 
cuse that  of  the  defendant  at  the  same  point 
The  true  doctrine  is  that  granting  that  both 
parties  are  negligent  as  they  approadi  the 
climax  of  the  transaction,  a  situation  may 
develop  where  the  defendant  on  his  part  aj> 
rives  at  a  knowledge  and  appreciation  of  the 
peril  of  the  plaintiff  and  his  Inability  to  ex- 
tricate  himself  therefrom,  on  the  one  hand; 
and,  on  the  other,  that  the  plaintiff's  negli- 
gence has  ceased  to  operate  as  a  factor,  bat 
remains  only  as  a  condition.  At  this  ix)int  a 
new  condition  supervenes,  in  which  all  previ- 
ons  negligence  of  both  parties  is  laid  oat  of 
the  account,  and  a  new  duty,  dating  only 
from  that  moment,  arises  on  the  part  of  the 
defendant,  who  is  required  then,  and  not  un- 
til then,  under  tbe  last  clear  chance  doctrine^ 
to  use  all  of  the  means  he  has  at  hand  to 
avert  the  Injury.  The  obligation  to  avoid  In- 
Jury,  however,  is  alike  incumbent  upon  both 
parties,  and  if  at  that  time  the  plaintiff  had 
a  chance  to  escape  harm,  and  yet  did  nothing 
to  accomplish  that  result,  he  cannot  complain 
because  he  himself  did  not  embrace  the  last 
clear  chance;  and,  further,  his  own  negli- 
gence continued  to  operate  to  the  very  point 
of  collision.  The  rale  Is  thus  stated  in  20  R. 
C.  U  p.  143: 

"Not  only  most  the  defendant  have  had  actual 
knowledge  of  the  plaintiff's  dangerous  sitoation, 
but  he  must  have  been  aware  also  of  the  plain- 
tiff's unconsciousness  of  or  inability  to  avert 
the  peril.  The  plaintifTs  right  of  recovery  ex- 
ists when  tbe  defendant,  after  having  discov- 
ered his  peril,  having  also  reasonable  gronnd 
to  believe  him  anconsnons  of  danger,  or  anable 
to  avoid  it,  might  himself,  I>y  the  exercise  of  or- 
dinary diligence,  have  prevented  the  tsischief 
which  followed.  It  Is  when  the  engineer  or 
motorman  sees  that  a  person  Is  apparently 
placing  himself  in  a  position  of  danger  without 
being  aware  of  the  approaching'  train  or  car 
that  It  is  plainly  his  duty  to  take  cognizance 
of  that  fact  and  avoid  injury  to  him  if  prac- 
ticable.' If,  on  the  other  hand,  the  trainmen 
see  a  person  on  or  near  the  track,  and  there 
Is  nothing  to  Indicate  that  he  is  unconscious 
of  danger  from  tbe  train,  no  dnty  devolved 
upon  them  to  stop.  And  so  where  the  motor- 
man  of  an  electric  car  sees  a  person  on  the 
track  at  a  place  where  the  car  is  plainly  visible, 
he  has  the  right  to  assume  that  such  person 
will  use  his  senses  and  get  off  tbe  track  in  time 
to  avoid  injury.  The  doctrine  of  'last  dear 
chance,'  under  such  drcumstancoa,  does  not 
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reqidr*  the  motormui  to  ezercbe  care  and  dili- 
gence to  ascertain  whether  sach  person,  when 
first  seen  on  the  track,  is  so  intoxicated  that  he 
vOl  fail  to  oae  hi*  aenaes  and  to  avoid  obyions 
danger.  It  foUowa  from  what  has  been  stated 
that  if  the  traiDmen,  being  careful  and  ex- 
perienced indiyidnals,  in  the  exercise  of  their 
best  discretion  do  not  regard  a  person  on  the 
track  aa  being  in  danger,  until,  on  getting  neai'er 
to  him,  he  appears  to  be  unconscioai  of  bis 
peril,  and  they  then  do  all  in  their  power  to 
prevent  an  injury  to  him,  the  company  is  not 
liable.  Any  evidence  of  'discoyered  peril'  will 
usually  make  the  case  for  the  Jury." 

As  to  tbe  necessity  of  ahowtng  actual 
knowledge  on  tbe  patt  of  the  defendant,  of 
the  peril  of  the  plaintiff,  as  a  basis  of  re- 
covery on  the  ground  of  tbe  last  dear  chance, 
the  principle  Is  thus  stated  In  tbe  caae  of 
Saginaw  Lime  ft  Lumber  C!a  v.  Hale  (Ala.) 
81  South.  IS: 

"Where  plaintiff's  intestate  was  kflled  while 
walking  upon  defendant's  track,  the  duty  of 
defendant's  switchman,  riding  on  a  car  pushed 
by  an  engine,  so  far  aa  subsequent  negligence 
is  concerned,  dated,  not  from  bis  discovery  of 
Intestate  npon  the  track,  but  from  the  moment 
be  became  aware  that  Intestate  was  ignorant  of 
the  approaching  train." 

In  tbe  case  of  Texas  ft  P.  By.  Co.  t. 
Breadow,  90  Tex.  86,  86  S.  W.  410,  it  is  said: 

"The  principle,  however,  has  no  application 
in  the  absence  of  actual  knowledge,  on  the  part 
of  the  person  inflicting  the  injury,  of  the  peril 
of  the  party  injured,  in  time  to  avoid  the  in- 
jury by  the  use  of  the  means  and  agencies  then 
at  band.  If  he  had  no  such  knowledge,  the  new 
duty  was  not  imposed,  though  it  be  clear  that 
by  the  exercise  of  reasonable  care  he  might 
have  acquired  same.  The  burden  of  proof  was 
npon  plaintiff  in  this  case,  in  order  to  recover 
for  a  breach  of  such  new  duty,  to  establish, 
not  that  the  employes  might  by  the  exercise 
of  reasonable  care  have  acquired  such  knowl- 
edge, but  that  they  actually  possessed  it" 

See,  also,  Oklohoma  City  By.  Co.  v.  Bar- 
kett.  30  Okl.  88,  118  Paa  350. 

Denver  City  Tramway  Co.  v.  Cobb,  re- 
ported in  164  Fed.  41,  90  C.  C.  A.  459,  was 
a  case  in  which  the  plaintiff  was  injured. by 
walking  In  front  of  a  moving  car.  The  court, 
speaking  by  Judge  Van  Devanter,  said  there 
were  two  reasons  why  the  last  dear  chance 
doctrine  was  not  applicable:  First,  the  excep- 
tion does  not  apply  where  there  was  no  neg- 
ligence of  the  defendant  supervening  subse- 
quently to  that  of  the  plaintiff,  as  where  his 
negligence  is  continuous  and  operative  down 
to  the  moment  of  tbe  injury;  and,  second, 
the  exception  does  not  apply  where  the  plain- 
tiff's negligence  or  position  of  danger  was  not 
discovered  by  the  defendant  In  time  to  avoid 
the  injury.  A  long  list  of  autborltleB  Is  dt- 
ea  in  support  of  the  rule  announced  by  the 
court 

In  Herbert  v.  Southern  Pacific  Co.,  121  Cal. 
227,  S3  Pac.  661,  quoted  with  approval  in 


Thompson  ▼.  Los  Angles,  etc.  By.  Co.,  165 
Cal.  748,  134  Pac.  709,  it  was  held  that  tbe 
liability  under  tbe  doctrine  in  question  "is 
based  upon  the  fact  that  defendant  did  ac- 
tually know  of  the  danger  not  upon  tbe  prop- 
osition that  he  would  have  discovered  the 
peril  of  plaintiff  but  for  remissness  on  bis 
part  Under  this  rule  a  defendant  is  not 
liable  because  he  ought  to  have  known." 
Many  other  precedents  might  be  adduced  to 
the  doctrine  that  the  last  dear  chance  de- 
pends upon  tbe  actual  knowledge  and  ap- 
predation  of  the  danger  of  the  injured  par- 
ty; but  tbe  rule  may  be  regarded  as  settled 
by  our  former  dedslons,  already  noted. 

He  other  element,  applicable  to  the  plain- 
tiff, is  tbat  tbe  negligence  of  tbe  injured 
party  must  have  ceased  to  operate  at  tbe 
time  of  tbe  collision,  so  as  to  become,  not 
a  factor,  but  a  condition.  The  precept  is 
thus  taught  in  French  v.  Onmd  Trunk  By. 
Co.,.  76  Vt  441,  68  Atl.  722: 

"It  is  true  th^t,  when  a  traveler  has  reached 
a  point  where  he  cannot  help  himself,  cannot 
extricate  himself,  and  vigilance  on  his  part 
cannot  avert  the  injury,  bis  negligence  in  reach- 
ing that  position  becomes  the  condition,  and 
not  the  proximate  cause,  of  the  injury,  and  will 
not  preclude  a  recovery;  but  it  is  equally  true 
that,  if  a  traveler,  when  he  reaches  the  point  of 
collision,  is  in  a  situation  to  help  himself,  and, 
by  a  vigilant  use  of  his  eyes,  ears,  and  physical 
strength  to  extricate  bimselJF  and  avoid  injury, 
his  negligence  at  tbat  point  will  prevent  a  re- 
covery, notwithstanding  the  fact  that  the  train- 
men could  have  stopped  the  train  in  season 
to  have  avoided  injuring  him.  In  such  a  case, 
the  negligence  of  the  plaintiff  la  concurrent 
•  •  •  and  operative  at  the  time  of  the  acci- 
dent. When  negligence  is  concurrent  and  op- 
erotive  at  the  time  of  the  collision,  and  con- 
tributes to  it,  there  can  be  no  recovery." 

And,  as  said  in  O'Brien  v.  McOllndiy,  68 
Me.  552: 

"This  rule  applies  usually  in  cases  where  the 
plaintiff,  or  bis  property,  is  in  some  position 
of  danger  from  a  threatened  contact  with  some 
agency  under  the  control  of  the  defendant  when 
the  plaintiff  cannot  and  the  defendant  can  pre- 
vent an  injury.  •  •  •  But  this  prindple 
would  not  govern  where  both  parties  are  con- 
temporaneously and  actively  in  fault,  and  by 
their  mutual  carelessness  an  injury  ensnea  to 
one  or  both  of  them." 

It  was  held  in  Norfolk  ft  Western  By.  Co. 
v.  Dean's  Adm'r,  107  Va.  505,  69  S.  E.  388, 
that  where  the  presence  of  a  person  upon 
the  track.  Is  observed  by  careful  and  experi- 
enced men  operating  the  train,  and  they,  in 
the  exercise  of  their  best  discretion,  do  not 
regard  him  In  danger,  until  on  getting  near 
to  him  he  appears  to  be  unconscious  of  his 
peril,  and  they  then  do  all  in  their  power 
to  prevent  an  injury  to  blm,  tbe  company  Is 
not  liable. 

The  plaintiff  must  show  tbat  at  some  time, 
In  view  of  tbe  entire  situation,  including  hli 
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OWE  negligence,  the  defendant  was  thereaft- 
er culpably  negligent,  and  that  such  negli- 
gence was  the  latest  In  succession  of  caus- 
es. In  such  a  case  the  plaintiff's  negligence 
is  not  the  proximate  cause  of  the  Injury. 
But  this  doctrine  has  no  application  to  a 
case  where  both  parties  are  equally  guilty 
of  the  violation  of  an  Identical  duty,  the 
consequences  of  which  continue  on  the  part 
of  both  to  the  moment  of  the  injury,  and 
proximately  contribute  thereto.  Southern 
Ry.  Co.  T.  BaUey,  110  Va.  833,  67  S.  B.  365, 
27  I*  R.  A.  (N.  S.)  379. 

In  Green  ▼.  Los  Angeles,  etc,  Ry.  Co.,  143 
Cal.  31,  76  Pac.  719,  101  Am.  St.  Rep.  88,  a 
woman  was  walking  on  a  path  diagonally 
along  the  railway  track,  and  was  caught  by 
an  oncoming  train.  The  case  was  twice 
heard  before  the  Supreme  Court  of  Califor- 
nia, and  finally  concluded  by  denying  her  re- 
covery. This  excerpt  Is  taken  from  the  syl- 
labus: 

"The  doctrine  of  last  dear  chance  applies  in 
cases  where  defendant,  knowing  of  plaintiff's 
danger,  and  that  be  cannot  extricate  himself 
from  it,  fails  to  do  something  which  it  is  in 
his  power  to  do  to  avoid  the  injury,  but  has 
no  application  to  a  case  where  both  parties 
are  guilty  of  concurrent  acts  of  negligence,  each 
of  which,  at  the  very  time  when  the  accident 
occurs,  contributes  to  it. 

"A  locomotive  engineer  has  the  right  to  as- 
sume that  one  approaching  a  crossing  has  taken 
the  precautions  which  the  law  requires  him 
to  take  to  insure  bis  own  safety,  and  that  he 
is  aware  of  the  situation,  and  will  remain  in 
a  place  of  safety,  and  the  mere  fact  that  he 
gives  no  evidence  of  a  knowledge  of  the  ap- 
proach of  the  train  does  not  indicate  to  the 
engineer  that  he  is  about  to  pass  in  front  of 
it    •    •    • 

"Where,  Immediately  after  a  person  ap- 
proaching a  railroad  track  stepped  upon  the 
track,  the  engineer  did  all  in  his  power  to  avert 
the  accident,  blowing  the  whistle,  applying  the 
air  brakes,  and  reversing  the  engine,  but  with- 
out avail,  he  did  all  that  the  law  required  of 


The  prevailing  opinion  was  written  by  the 
late  Mr.  Justice  Lorigan,  who  seems  to  have 
exhausted  the  subject  in  his  discussion. 

In  the  early  case  of  Cogswell  v.  O.  &  C.  B. 
R.  Co.,  6  Or.  417,  Mr.  Justice  Boise  wrote  to 
the  effect  that  an  engineer  In  charge  of  a 
train  approaching  a  man  on  the  track  "had 
a  right  to  suppose  that  the  deceased  would 
observe  the  train  by  his  senses,  and  that  he 
was  In  no  danger  until  the  train  was  so  near 
him  that  he  ought  to  be  leaving  the  track 
to  avoid  It"  The  opinion  there  points  out, 
also,  the  impracticability  of  requiring  a  train 
to  stop  whenever  any  one  appears  on  the 
track  ahead.  It  is  true  that  Cogswell's  de- 
cedent was  walking  laterally  along  the  track, 
and  was  In  a  sense  a  trespasser ;  but  when 
we  take  account  of  the  railway's  right  of 
preference  In  passage.  It  la  dear  that  the 


same  presumption  applies  to  one  crossing  tbe 
track  on  a  public  road. 

In  Butler  v.  Rockland,  etc.,  Ry.  Co.,  99 
Me.  149,  68  AtL  775,  106  Am.  St  Rep.  267,  the 
plaintiff  drove  out  of  a  private  alley  or  pas- 
sageway in  front  of  a  train,  and  was  Injured. 
It  was  held  that  his  contributory  negligence 
continued  up  to  the  time  of  tbe  collision,  and 
that  the  defendant  had  a  right  to  assume 
that  one  crossing  the  track  would  continue 
his  movement  or  atop  In  safety.  See,  also, 
Dyerson  t.  Union  Pacific  Ry.  Oo.,'  74  Kan. 
528,  87  Pac.  680,  7  L.  R.  A.  (N.  S.)  132, 11  Ann. 
Cas.  207 ;  Hlmmelwrlght  v.  Railroad  Co.,  82 
Kan.  669,  109  Pac.  178.  In  many  of  the 
cases  treating  of  the  appearance  of  some  one 
on  the  track.  It  Is  said  to  be  the  duty  of  the 
engineer  or  motonnan  In  charge  to  sound  an 
alarm  by  whistling  or  ringing  a  bell,  or  swne 
such  procedure.  Thl^  Is  for  the  purpose  of 
warning  the  individual  who  la  Bubsequently 
Injured.  But  where  the  plaintiff  saw  the 
train  approaching,  the  failure  of  the  train- 
men to  sound  a  whistle  or  ring  a  bell  has  no 
causal  connection  with  the  Injury.  Lambert 
V.  S.  P.  Co.,  146  Cal.  231,  79  Paa  873.  In 
the  lustant  case  It  Is  conceded  that  the 
plaintiff  saw  the  train  approaching,  and  bad 
all  the  notice  that  could  have  been  given  to 
her  by  any  whistle  or  bell.  As  to  tre^taas- 
ers  upon  a  track,  It  has  often  been  held  that 
a  railway  company  owes  them  no  further  da- 
ty  than  to  avoid  willfully  Injuring  them. 
The  plaintiff  here,  however,  was  not  a  tres- 
passer. She  had  all  tbe  rights  of  a  traveler 
to  cross  the  track.  To  her,  as  to  all  others, 
the  presumption  applies  that  she  would  take 
ordinary  care  of  her  own  affairs,  and  woald 
either  cross  tbe  track  without  dalliance,  or 
stop  in  safety ;  and.  In  tbe  absence  of  any  no- 
tice to  tbe  contrary,  the  motonnan  was  m- 
titled  to  rely  upon  that  presumption  imtU  It 
actually  became  apparent  to  him  that  aihe 
was  In  a  position  of  peril  and  unable  to  ex- 
tricate  herself. 

[12]  Resuming,  then,  the  elements  of  the 
last  clear  chance  doctrine  or  that  of  discov- 
ered peril,  it  depends  upon  these  conditions: 
That  the  defendant  must  have  had  actual 
knowledge  of  the  peril  of  tbe  Injured  party 
In  time  to  have  prevented  the  accident  by 
diligent  use  of  the  means  at  hand,  Irre^>ec- 
tive  of  the  negligence  of  the  defendant  occur- 
ring prior  to  this  discovery.  If,  under  such 
circumstances,  the  defendant  errs  In  judg- 
ment only,  he  Is  not  liable.  The  doctrine  is 
also  affected  by  the  condition  that  It  will  not 
apply  If  the  negligence  of  tbe  plaintiff  con- 
tinues operative  at  the  time  of  collision.  If 
a  plaintiff  would  recover  by  means  of  tbe 
last  clear  chance  exception  to  the  general 
rule  that  contributory  negligence  will  defeat 
a  recovery,  the  complaint  should  state  facts 
to  which  the  exception  will  apply.  As  stat- 
ed by  Mr.  Justice  McBride  la  Stewart's  Oute, 
supra: 
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"In  order  to  invoke  the  lait  dear  chance 
doctrine,*  plaintiff  mnst  plead  atd  prore  that 
the  defendant,  after  perceiving  the  danger  and 
is  time  to  avoid  it,  negligently  failed  to  do  so" 
-citing  Drown  v.  Northern  Ohio  T.  Co.,  76 
Oliio  St.  234,  81  N.  E.  827,  10  L.  B.  A.  (N.  S.) 
421, 118  Am.  St.  Bep.  844. 

[tl]  The  complaint  in  the  instant  case 
tTere  only  that  the  defendants  saw  the  auto- 
mobile on  the  track  In  ample  time  to  have 
stopped  before  reaching  the  machine.  There 
Is  no  allegation  that  they  knew  more  than 
this.  It  is  not  intimated  that  the  defendant 
engineer  was  aware  that  plaintiff  was  in 
danger.  The  pleading  contains  nothing  to 
eUminate  the  presnmption  npon  which  the 
trainmen  had  a  right  to  rely,  that  she  was 
lo  the  possession  of  her  faculties  and  would 
take  care  of  herself  and  get  off  the  track  be- 
fore the  train  reached  the  crossing.  It  is 
not  stated,  either  lu  the  pleadings  or  in  the 
testimony,  that  the  motorman  knew  that  her 
engine  had  stopped,  or  that  there  was  any- 
thing In  her  situation  to  indicate  that  she 
was  anable  to  move.  In  short,  the  pleading 
mnst  show  a  state  of  facts  to  which  all  the 
elements  of  the  last  clear  chance  doctrine 
vonld  apply,  if  the  plaintiff  would  rely  npon 
that  exception  to  the  general  rule  in  order 
to  recover.  It  is  one  thing  so  negligently 
and  unskiUfnlly  to  operate  an  automobile  as 
to  '^ill"  its  engine  In  a  critical  situation, 
and  quite  another  to  be  Inextricably  caught  in 
a  perilous  predicament  within  the  knowledge 
at  one  inflicting  a  subsequent  injury.  It  is 
a  dose  question  of  fact  as  to  whether  the  de- 
fendant knew  of  her  peril  in  time  to  aroid 
the  injury  by  subsequent  diligence. 

An  extended  note  to  Union  Pacific  Ry.  Ob. 
V.  Cappier,  supra,  dtes  with  approval  the 
opinion  of  Mr.  Chief  Justice  Martin  in 
Campbell  v.  Railway  Ob.,  55  Kan.  636.  40 
Pac.  997,  teaching  the  doctrine  to  be  that  the 
man  in  charge  of  a  train,  seeing  any  one  on 
the  railway  track  apparently  in  the  possession 
of  all  of  his  faculties,  not  suffering  from  any 
disability  and  aware  of  the  approach  of  the 
train,  has  a  right  to  rely  upon  the  presump- 
tim  that  the  individual  in  view  will  get  off 
the  track,  and  this  until  the  last  moment, 
when  it  becomes  apparent  that,  owing  to  In- 
advertence or  some  disability,  the  man  on 
the  track  is  unable  to  extricate  himself  from 
the  danger.  The  opinion  there  is  to  the  ef- 
fect that  this  momoit  means  the  last  moment 
in  which  It  would,  or  ought  to,  seem  practi- 
cable to  stop  the  train  before  collision,  and 
that  for  a  slight  error  of  Judgment  on  the 
part  ot  the  engineer  the  railway  company 
ought  not  to  be  held  responsible.  Many  au- 
thorities are  cited  in  support  of  this  rule. 

114J  The  complaint,  as  above  indicated,  is 
not  sufficient  In  its  allegations  of  facts  to 
Justify  the  application  of  the  -last  dear 
chance  doctrine.  There  is  enough  in  the  tes- 
timony, however,  to  hare  carried  this  case 


to  the  Jury  on  the  question  of  fact  involved. 
For  instance,  on  behalf  of  the  plaintiff,  as 
showing  her  position  of  peril,  we  have  the 
fact  that  she  was  stationary  on  the  traok. 
There  is  the  testimony  of  her  brother  that 
he  stood  up  in  the  car  and  waved  his  liand 
as  if  to  stop  the  train.  On  the  other  hand, 
we  have  the  presumption,  already  referred 
to,  that  the  engineer  was  entitled  to  rely  up- 
on, to  wit  that  the  plaintiff  would  get  off  the 
track  before  the  train  arrived;  that  she 
would  take  care  of  herself;  and  that  there 
was  nothing  to  Indicate  her  danger  except  as 
stated.  It  was  for  the  Jury  to  weigh  these 
opposing  fragments  of  evidence,  and  deter- 
mine by  the  preponderance  of  them  whether 
the  defendant  actually  perceived  the  danger 
of  the  plaintiff  and  her  inability  to  extricate 
herself,  in  time  to  avert  the  Injury.  This,  of 
course,  leaves  out  of  view  the  question  of 
whether  the  negligence  of  the  plaintiff  con- 
tinued operative  at  the  time  of  the  collision. 
Thus  restricted,  the  case  on  this  point  pre- 
sents a  situation  where  there  is  a  question 
of  fact  to  be  determined,  namely,  whether 
the  defendant's  motorman  discovered  the  po- 
sition of  peril  of  the  plaintiff  in  time  to  avtrfd 
the  injury  by  subsequent  diligence. 

Although  the  plaintiff  might  be  considered 
negligent  in  not  attempting  to  start  her  car 
after  it  stopped  on  the  track,  yet  a  Jury 
might  think  she  did  not  have  time  before  the 
train  collided  with  her  maclilne.  This,  in 
turn,  might  disclose  that  if  she  did  not  have 
time  to  start  her  car,  neither  did  the  motor- 
man  have  time  to  stop  his  train  after  dis- 
covering that  she  rould  not  move,  with  the 
result  either  that  her  negligence  continued 
operative  to  and  including  .the  moment  of  im- 
pact, or  that  the  acddent  was  unavoidable. 
The  testimony  seems  to  present  a  mixed 
question  of  law  and  fact  respecting  the  appli- 
cation of  the  last  dear  chance  doctrine  to  be 
submitted  to  the  Jury. 

In  Ridley  v.  Portland  Taxlcab  Co.,  90  Or. 
529,  177  Pac.  429,  this  court,  speaking  by  Mr. 
Justice  Harris,  discussed  the  distinction  be- 
tween a  motion  for  a  nonsuit  and  a  motion 
for  a  directed  verdict,  saying.  In  effect,  that 
they  give  rise  to  the  same  inquiry  as  to  the 
suiHdency  of  tlie  evidence,  but  that,  while  a 
nonsuit  dismisses  the  action  without  preju- 
dice to  another  on  the  same  ground,  the  di- 
rected verdict  is  c«mduslve  against  any  sub- 
sequent effort  to  recover  for  the  same  injury. 
The  conclusion  reached  is  stated  thus: 

"Even  though  a  complaint  omits  some  mate- 
rial allegation,  a  motion  for  a  directed  verdict, 
based  upon  the  fact  of  sach  omission,  should 
be  denied,  especially  where  the  objection  on 
be  cured  by  an  amendment,  and  the  plaintiff's 
evidence,  if  true,  makes  a  case  against  the  de- 
fendant"—dting  authorities. 

[1 C]  For  this  reason,  there  was  no  error  in 
denying  the  motion  for  a  directed  verdict,  al- 
though the  ruling  might  have  been  different 
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If  presented  on  a  motion  for  a  nonsnlt.  It 
seems  possible  that  the  plaintiff  may  be  able 
to  amend  her  complaint  so  as  to  state  a 
cause  of  action  within  the  exception  known 
ae  the  last  clear  chance  doctrine,  eliminating 
her  preTlons  contributory  negligence.  She 
ought  to  have  the  opportunity  thus  to  amend. 
Whether  she  will  be  able  to  prove  her  case 
so  newly  stated  remains  to  be  seen. 

We  pass  to  a  c<m8lderatlon  of  the  verdict 
already  quoted.  Construing  It  as  any  other 
writing,  by  Its  actual  terms,  there  Is  nothing 
In  It  to  charge  the  defendant  Woodson.  He 
Is  not  In  any  way  mentioned  therein.  No 
Judgment  against  him  prap&Ay  could  be  ren- 
dered on  such  a  verdict.  It  would  be  at 
least  emmeoos.  But  th«  liability  of  the  de- 
fendant company,  under  the  allegations  of 
the  complaint  and  the  undisputed  testimony, 
depends  entirely  and  exclusively  upon  the 
liability  of  Woodson,  under  the  rule  of  re- 
spondeat superior.  The  only  negligence  im- 
puted by  the  complaint  is  predicated  upon 
his  action  or  want  of  action.  A  leading  case 
on  this  subject  is  Doremus  v.  Root,  23  Wash. 
710,  63  Pac.  S72,  64  L.  R.  A.  649.  This  was 
an  acticm  brought  against  a  railway  com- 
pany and  its  conductor  for  an  injury  inflict- 
ed upon  the  plalntilf  by  a  train  in  charge  of 
the  conductor;  and,  as  in  the  Instant  case, 
the  only  negligence  appearing  was  that  of  the 
conductor.    The  verdict  was  in  this  language: 

"We,  the  Jury,  sworn  and  Impaneled  to  try 
the  above-entitled  cause,  find  for  the  plaintifl 
and  against  the  defendant,  the  Oregon-Wash- 
ington Railroad  &  Navigation  Company,  and 
assess  bis  damages  at  the  inm  of  $15400  add 
the  costs  of  tills  actiMi." 

On  thia  verdict  Judgment  was  rendered  In 
favor  of  the  defendant  Root,  the  conductor, 
for  his  costs  and  disbursements,  and  against 
the  defendant  company  for  the  amount  of 
the  verdict,  together  with  the  plaintiff's 
costs  and  disbursetnents.  The  opinion  was 
written  by  Mr.  Justice  Fullerton,  a  learned 
and  clear-headed  Jurist.  He  reached  the 
conclusion  that  the  defendants  were  not 
Jointly  or  severally  liable,  but  that  the  blame 
rested  on  the  conductor  primarily  and  the 
company  successively,  because  of  the  princi- 
ple of  respondeat  superior.  After  distin- 
gnisblng  between  Joint  tort-feasors  acting  to- 
gether in  the  same  capacity  and  a  case  where 
they  are  involved  successively,  the  opinion 
goes  on  to  state: 

"But  the  defendants  in  this  character  of 
action  are  in  no  sense  Joint  tort-feasors,  nor 
does  tlieir  liability  to  the  plaintiff  rest  upon 
tlie  same  or  \ikt  grounds.  The  act  of  an  em- 
ploy£,  even  in  legal  intendment,  is  not  the  act 
of  bis  employer,  unless  the  employer  either 
previously  directs  the  act  to  be  done  or  sub- 
sequenUy  ratifies  it.  For  injuries  caused  by 
tbe  negligence  of  an  employe  not  directed  or 
ratified  by  the  employer,  the  employ^  is  liable 
because  he  committed  the  act  which  caused  the 


injury,  while  the  employer  Is  liable,  net  as  if 
the  act  was  done  by  himself,  but  because  of  the 
doctrine  of  respondeat  superloi^-the  rule  of 
law  which  holds  the  master  responsible  for  tbe 
negligent  act  of  his  servant,  committed  while 
the  servant  is  acting  within  the  general  scope 
of  his  employment  and  engaged  in  his  master's 
business.  Tbe  primary  liability  to  answer  for 
such  an  act,  therefore,  rests  upon  tlte  employe, 
and  when  the  employer  is  compelled  to  an- 
swer in  damages  therefor  he  een  recover  over 
against  tbe  employ^.  *  *  •  So,  where  the 
employer  is  sued  separately  for  the  wrong,  he 
can  bind  the  employe  in  any  Judgment  that  may 
be  obtained  against  him,  by  notifying  the  em- 
ploy4  to  come  in  and  defend  the  action.  •  •  • 
So,  also,  in  such  an  action,  whether  brought 
against  the  employer  severally,  or  Jointly  with 
the  employ*,  tiie  gravamen  of  the  charge  is, 
and  must  be,  the  negligence  of  tbe  employ^; 
and  no  recovery  can  be  had  unless  it  be  proved, 
and  found  by  Uie  Jury,  that  the  defendant  was 
negligent.  Stated  in  another  way:  If  the  em- 
ployfi  who  causes  the  injury  is  free  from  lia- 
bility therefor,  his  employer  must  also  be  free 
from  liability." 

Thus  fUr  tbe  Doronns  Case  la  like  tbe  in- 
stant action.  As  stated,  the  trial  oonrt  bad 
entered  a  Judgment  in  favor  of  the  defend- 
ant Root^  and  based  permissibly  and  proba- 
bly upon  tbe  proposition  that  tbe  court  bad 
Jurisdiction  of  the  persona  of  the  litigants 
and  of  the  subject-matter,  and  that  the  Judg- 
ment in  favor  of  the  conductor  waa  mie 
which  was  possible  within  the  Issues  of  the 
case,  tbe  court  held  that  it  was  not  void,  but 
merely  erroneous,  and,  not  having  been  fU- 
tacked  by  appeal  or  other  direct  proceeding. 
It  was  a  final  adjudlcatl<m  of  the  issues  be- 
tween the  plaintiff  and  tbe  ctmductor.  Qoing 
further,  tbe  court  held  that,  InaamuCb  as.  the 
conductor  was  completely  released  by  tbe 
final  adjudication  in  his  favor,  nothing  re- 
mained but  to  rendw  also  a  Judgment  in  fa- 
vor of  the  defendant  company.  The  court 
said,  however: 

"Were  the  Judgment  against  Boot  Void,  or 
were  it  before  ns  for  review  on  tide  aM>«aI, 
or  on  a  separate  appeal  by  the  present  respond- 
ent, we  would  have  no  hesitancy  in  reversing 
both  judgments  and  remanding  the  cause  for 
a  retrial  on  the  whole  of  the  issues." 

SubstantlaUy,  that  la  the  situation  is4iicb 
confronts  us  in  the  present  instance.  WUle 
the  verdict  does  not  fasten  any  liability  up- 
OD  Woodson,  and  benoe  does  not  charge  tlie 
defendant  company,  tboe  is  no  adjudication 
in  favor  of  Woodson  to  act  as  an  obstacle  In 
reversing  the  Judgment  against  the  company, 
confronted  with  tbe  indispensable  condition 
of  proving  negligence  of  Woodson  in  the  man- 
ner charged,  the  plaintiff  has  failed  to  estab- 
lish such  remissness  of  his  duty,  and  hence 
has  no  basis  for  a  recovery  against  the  de- 
fendant company,  his  employer. 

In  Anderson  v.  Fleming,  160  Ind.  597,  67 
N.  K  44S,  66  li.  R.  A.  119,  Fleming  bad  pre- 
viously failed  in  an  actiou  againat  a  oon- 
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tractor  for  ImproTiog  a  street  in  the  city 
of  AnderBon  for  injuries  suffered  by  her  In 
falling  Into  an  excavation  left  by  that  de- 
fendant unguarded  in  the  street.  She  then 
broogtat  an  actlcMi  directly  against  the  city, 
which  successfully  set  up  the  Judgment  in  fa- 
Tor  of  the  contractor  in  that  former  action 
In  bar  of  the  latter  action.  The  case  was 
made  to  depend  upon  the  principle  that  pri- 
marily the  city  was  responsible  for  keeping 
Its  streets  in  repair,  but  that,  having  con- 
tracted with  another  party  to  repair  the 
street  providing  as  one  of  the  terms  of  fbO 
Btlpnlatlon  that  the  contractor  should  keep 
the  street  safe  for  the  use  of  pedestrians,  it 
would  have  a  right  to  call  him  In  to  defend 
an  action  against  it  Hence,  If  owing  to  the 
failure  of  the  injured  party  to  recover  from 
the  contractor  in  a  suit  directly  against  him, 
ilia  liability  was  barred,  then  the  llabilty  of 
the  dty  also  was  extinguished.  Its  rights 
would  be  prejudiced  by  a  Judgment  against 
It  under  such  conditions,  because  it  had  lost 
its  right  to  compel  the  contractor  to  respond 
over  to  It,  as  he  had  been  exonerated  by  the 
Jadgment  in  his  favor  and  was  immune 
against  reimbursement  of  the  dty. 

In  Indiana  Nitroglycerine,  etc.,  Co.  ▼.  Up- 
plncott  Glass  Co.,  165  Ind.  361,  75  N.  E.  649, 
in  an  action  against  the  corporation  and  its 
servant  for  negligence  solely  of  the  latter.  It 
was  held  erroneous  to  charge  the  Jury  that  a 
verdict  might  be  rendered  against  either  or 
both,  as  such  an  instruction  would  tend  to 
deprive  the  cor];>oratlon  of  Its  right  of  sub- 
rogation against  the  negligent  servant.  To 
the  same  effect  in  principle  are  Jones  v. 
Southern  By.  Oo.,  106  S.  C.  20,  90  S.  B.  183, 
and  Sparks  v.  Atlantic  Coast  Line  Ry.,  104 
S.  C.  266,  88  S.  US.  739.  In  St  Louis,  etc.  By. 
Co.  V.  Williams.  56  OkL  682,  155  Pa&  249, 
the  Jury  erased  from  the  form  of  verdict  the 
name  ot  the  engineer  who  was  codefendant 
with  the  company,  and  upon  whose  negli- 
gence alone  the  plaintiff  predicated  its  cause 
of  action.  ▲  Judgment  against  the  company 
npon  this  verdict  was  reversed.  The  same 
ruling  was  made  in  Chicago,  R.  I.  &  P.  Co. 
V.  Austin,  43  Okl.  608,  144  Pac.  1069 ;  MoGln- 
nla  V.  Chicago,  etc.  By.  Co.,  200  Mo.  347,  96 
S.  W.  590,  9  li,  R.  A.  (N.  8.)  680, 118  Am.  St 
Rep.  661,  9  Ann.  Cas.  656.  See,  also,  Chlld- 
reas  v.  Lake  Erie,  etc.,  Co.,  182  Ind.  251,  105 
N.  B.  467;  New  Orleans,  etc.,  Co.  v.  Jopes, 
142  TJ.  S.  18,  12  Sup.  Ct  100,  35  K  Ed.  919 ; 
Chicago,  R.  I.  &  P.  Co.  v.  Belnhart  61  Okl. 
72,  lao  Pac.  SI ;  Stevlck  t.  Northern  Faclflc 
By.  Co.,  89  Wash.  501,  81  Pac.  009;  Fang- 
bnm  ▼.  Bulck  Motor  Co.,  211  N.  Y.  288,  105 
N.  E.  428;  Flmple  y.  Southern  PacUlc  Co. 
(CaL  App.)  177  Pac.  871. 


[II]  The  case  before  na,  then.  Is  Uke  the 
Doremus  Case,  so  clearly  discussed  by  Mr. 
Justice  Fullerton,  up  to  the  rendition  of  th« 
Judgment  against  the  defendant.  It  Is  not 
cumbered,  as  that  case  was,  by  a  Judgment 
in  favor  of  the  codefendant  from  which  no 
appeal  had  been  taken.  The  case  Is  ripe  tot 
the  determination  wlilch  the  court  there  said 
would  have  been  reached  but  for  the  Judg- 
ment in  favor  of  the  conductor.  The  result 
is  that  the  Judgment  of  the  circuit  court  must 
be  reversed,  and  the  cause  remanded  for  fur- 
ther proceedings,  with  leave  to  the  parties 
to  apply  to  the  circuit  court  for  permission  to 
file  amended  pleadings  if  they  are  so  advised. 

[17]  Many  errors  are  assigned  respecting 
the  Instructions  and  refusals  to  instruct  the 
Jury.  Owing  to<  the  length  of  this  opinion, 
it  is  deemed  impracticable  to  notice  them  in 
detail,  as  the  rules  respecting  the  doctrines 
of  last  dear  chance,  contributory  negligence, 
discovered  peril,  and  the  like  have  been  suffl- 
dently  Indicated  for  the  guidance  of  the  cir- 
cuit court  Some  complaint  was  made  about 
the  ruling  of  the  court  on  the  cost  bill  of  the 
plalnUff.  No  notice  will  be  taken  of  this, 
as  It  becomes  negligible  under  the  rule  laid 
down  In  Jones  Land  &  Live  Stock  Co.  v.  Sea- 
weU,  90  Or.  236,  242,  176  Pac.  186,  where  on 
the  authority  of  Wade  v.  Amalgamated  Sug- 
ar Co.,  71  Or.  75,  142  Pac.  350,  and  City  of 
Seaside  v.  Oregon  Surety  Co.,  87  Or.  624,  171 
Pac.  306,  it  was  held  that  the  party  success- 
ful In  the  circuit  court  but  who  was  defeated 
on  appeal,  has  no  right  to  recover  the  costs 
and  disbursements  of  litigation  the  error  of 
which  transpired  on  appeal. 

[II]  Neither  is  It  necessary  to  review  the 
action  of  the  circuit  court  in  refusing  to  al- 
low the  company  to  amend  its  motion  for  a 
new  trial.  All  the  data  required  for  the  ex- 
amination on  appeal  of  the  validity  of  the 
Judgment  In  the  respect  embodied  in  the  de- 
sired amendment  appear  in  the  record.  It 
presents  a  case  under  the  second  dause  of 
section  172,  L.  O.  L.,  where  it  is  said: 

"No  exception  need  be  taken  or  allowed  to 
any  decision  upon  a  matter  of  law,  when  tiie 
same  is  entered  in  the  journal,  or  made  wholly 
upon  matters  in  writing  and  on  file  in  the 
court," 

The  pleadings  are  here,  the  verdict  is  here, 
and  the  Judgment  is  here.  The  error  of  enter- 
ing sod)  a  Judgment  on  such  a  verdict  is  one 
of  law,  made  wholly  upon  written  documoittf 
on  file  In  the  drcult  court,  and  hence  Is  re- 
viewable on  appeal  on  the  record  thus  made. 

The  Judgment  Is  reversed. 


McBRJDB,  C  3h 
BIS,  JJ.,  concar. 


and  BENSON  and  HAa< 


Digitized  by 


Google 


346 


191  PACIFIC  HEPORTER 


(Or 


(97  Or.  137) 

ANDERSON  «t  al.  v.  FARR  et  al. 

(Supreme  Court  of  Oregon.    Jnly  20,  1920.) 

1.  Constitutional  law  <S=»205(5),  206(4),  230 
(4),  287— Hawliers  and  peddlers  iS=>2— Stat- 
ute requiring  license  for  selling  of  medicines 
valid. 

Gen.  Laws  1915,  c.  164,  {  19,  regulating  the 
practice  of  pharmacy,  and  the  possession  and 
disposal  of  poisons  and  other  drugs,  and  re- 
quiring itinerant  peddlers  selling  the  same  to 
pay  a  license  fee  of  $200,  does  not  contravene 
Const,  art.  1,  §  20,  relating  to  special  privi- 
leges or  immunities,  or  Const  U.  S.  Amend. 
14,  i  1. 

2.  Statutes  <3=3l07(l)— Statute  '  as  to  phar- 
macy held  to  embrace  only  one  subject 

Gen.  Laws  1913.  c.  164,  regulating  the  prac- 
tice of  pharmacy,  and  requiring  itinerant  deal- 
ers to  pay  a  license,  does  not  embrace  more 
than  one  subject. 

3.  Hawkers  and  peddlers  ^^4(1)— Itinerant 
vendors  of  medicines  In  original  packages 
need  not  pay  licenses. 

Itinerant  vendors  or  peddlers,  selling  pro- 
prietary or  patent  medicines  in  the  original 
papkages,  are  not  required  to  pay  a  license  un- 
der Gen.  Laws  1913,  c.  164,  i  19,  being  ex- 
pressly excepted  by  secti,oD  12. 

In  bana 

Appeal  from  Circuit  Court,  Multnomah 
County;   W.  N.  Oatens,  Judge. 

Suit  by  F.  R.  Anderson  and  others  against 
Rose  A.  Farr  and  others,  as  members  of  the 
State  Pharmacy  Board  and  others.  Decree 
for  defendants,  and  plaintiffs  appeal.  Re- 
versed, and  decree  entered  In  favor  of  plaln- 
tlfEs. 

.This  Is  a  suit  brought  by  plaintiffs,  who 
are  itinerant  venders  of  certain  patent  or 
proprietary  medicines,  which  may  be  de- 
scribed generally  as  Watkins  Family  Rem- 
edies, to  enjoin  their  arrest  and  prosecu- 
tion under  section  19,  chapter  164,  General 
Laws  191S. 

The  complaint  alleges,  in  substance:  That 
the  J.  R.  Watkins  Medical  Company  of  the 
state  of  Minnesota  manufactures  these  medi- 
cines and  certain  extracts  for  domestic  use ; 
that  the  plaintiffs,  by  contract  with  said  com- 
pany, conduct  the  business  of  selling  said 
medicines  and  extracts  each  in  bis  own  par- 
ticular locality,  selling  the  same  to  the  gen- 
eral public  in  original  packages  and  under 
the  full  label  and  not  otherwise,  and  that 
each  conducts  his  business  as  dealer  in  such 
remedies  and  extracts  from  a  wagon  or  auto- 
mobile drawn  or  propelled  from  place  to 
place,  within  the  district  or  locality  in  the 
state  of  Oregon,  described  In  the  contract 
with  the  Watkins  Medical  Company,  under 
which  he  operates,  and  each  maintains  a 
home  station,  or  storehouse,  where  he  keeps 


on  hand  a  surplus  stock  of  said  medicines  and 
extracts  such  as  their  business  may  require; 
that  sales  are  made  by  each  of  the  plaintlffD 
within  his  respective  district  or  territory 
from  said  wagon,  automobile,  or  storehouse, 
directly  to  the  consumer,  or  upon  orders  as 
the  same  may  be  received;  that  each  of  the 
plaintiffs  is  a  citizen  and  resident  taxpayer 
of  the  state  of  Oregon,  and  not  a  transient 
traveling  or  Itinerant  peddler,  or  vender  of 
fake  medicines,  drugs,  or  nostrums. 

Then  follow  allegations  showing  that  each 
of  the  plaintiffs  has  gone  to  great  trouble 
and  expense  in  building  up  a  business,  that 
each  has  bis  regular  customers,  upon  whom 
he  calls  at  regular  Intervals,  supplying  their 
requirements  from  his  stock  of  medicines, 
remedies,  and  extracts;  that  the  business 
80  required  Is  of  great  value  to  the  plaintiffs ; 
that  there  is  a  general  demand  through- 
out the  state  for  such  remedies,  etc.,  which 
are  valuable,  and  that  plaintiffs  have  not  been 
guilty  of  any  fraud,  deceit,  or  misrepresen- 
tation in  the  sale  thereof,  nor  charged  there- 
with. 

That  plaintiffs'  business  brings  them  into 
competition  with  city  and  country  druggists, 
and  drug  stores,  who  handle  and  deal  in  the 
same,  and  other  patent  and  proprietary  medi- 
cines, but  who  maintain  an  established  and 
fixed  place  of  business,  and  who,  for  the 
purpose  of  crushing  out  competition,  have  In- 
yoked  and  are  now  Invoking  the  use  of  sec- 
tion 19,  chapter  164,  General  Laws  1913, 
entitled  "An  act  to  regulate  the  practice  of 
pharmacy  and  the  possession  and  disposal 
of  poisons  and  other  drugs,"  etc. 

That  the  state  pharmacy  board  has  caused 
defendants  Scott  and  Jeffries  to  be  appointed 
as  special  agents  and  representatives  of  the 
board,  with  the  power  of  deputy  sheriffs,  and 
has  sent  them  out  over  the  various  countle* 
where  plaintiffs  transact  business  to  procure 
evidence  against  plaintiffs  of  sales  made  by 
them  from  these  wagons  and  automobiles, 
and  to  stop  plaintiffs  upon  the  highways  and, 
by  feigning  sickness,  seek  to  purchase  some 
of  said  remedies,  with  the  Intent  of  arrest- 
ing plaintiffs  under  the  provlaions  of  said 
act 

That  each  of  plaintiffs  buys  said  medicines 
at  wholesale  from  the  Watkins  Medical  Com- 
pany, and  sells  at  retail,  and  all  are  engaged 
in  said  business  wholly  as  a  means  of  live- 
lihood for  themselves  and  their  famiUes,  and 
that,  being  general  dealers  in  such  commodi- 
ties, they  have  not  taken  out  or  paid  for  a  li- 
cense under  section  19  aforesaid. 

That  the  pharmacy  board,  Walter  H.  Evans, 
district  attorney,  and  defendants  Scott  and 
Jeffries  have  caused  the  arrest  of  a  num- 
ber of  these  plalatifls,  on  a  charge  of  viola- 
tion of  section  19  aforesaid,  and  have  caus- 
ed them  to  be  fined  a  minimum  fine  of  $2(X), 
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vhlch  raaea  mre  now  on  appeal  and  unde- 
termined. Tbere  are  all^ations  showing 
Irreparable  damage  to  plaintiffs  by  reason  of 
sncb  arrests,  and  further  allegations  showing 
tliat  defendants  threaten  and  intend  to  con- 
Unne  such  arrests  and  proaecntlons. 

It  Is  alleged  that  section  19  of  chapter  164 
aforesaid  has  no  applicatimi  to  dealers  in 
(uch  commodities  as  plaintiffs  handle,  and 
that  plaintiffs  are  speciflcally  exempted  from 
its  operation  by  section  12  of  the  same  act. 
It  Is  farther  alleged  that  the  act  la  nncon- 
stltational  and  void: 

(1)  Becanse  It  imdertakeB,  tty  sectitnt  12, 
to  ez«Dpt  from  Its  terms  general  dealers 
In  snch  commodities  as  are  handled  by  plain- 
tiffs, while  pretending  by  section  19  to  exact 
a  license  fee  of  $200  from  each  of  the  plain- 
tiffs for  dealing  In  the  same  commodities, 
thereby  placing  the  act  in  conflict  with  sec- 
tion 20  of  article  1  of  the  Coo8titatI<m,  which 
provides: 

"No  law  sball  be  passed  granting  to  any  dti- 
len  or  class  of  citizena,  privileges  or  immnai- 
ties  which,  upon  the  same  terms,  shall  not 
equally  beloag  to  all  citisens." 

(2)  That  the  act  is  in  contravention  of  sec 
tion  1  of  article  14  of  the  Constitution  of  the 
tnited  States. 

(3)  That  the  passage  of  said  act  Is  not 
within  the  police  power  of  the  Legislature 
of  the  state  of  Oregon,  as  its  effect  Is  not  to 
protect  the  public  health  or  morals,  or  the 
peace,  quiet,  and  good  order  of  society;  nor 
is  it  for  the  public  welfare. 

(4)  That  it  is  void  for  the  reason  that  the 
license  fee  of  $200  per  annum,  exacted  by 
section  19i  is  unreasonable,  excessive,  and 
oppressive,  and  renders  It  imi>os8ibIe  for 
plaintiffs  to  continue  their  business. 

The  prayer  is,  that  the  court  declare  plain- 
tiffs exempt  from  the  provisions  of  said  act, 
that  the  act  be  declared  unconstitutional  be- 
cause in  contravention  of  the  CoD8tituti(Mi 
of  the  United  States  and  of  the  state  of 
Oregon,  and  that  further  prosecutions  be  en- 
](toed,  and  for  general  relief. 

▲  general  demurrer  having  been  overruled, 
defendants  answered,  putting  in  issue  the 
material  parts  of  the  complaint,  alleging 
that  at  all  the  dates  mentioned  plaintiffs 
were  itinerant  and  traveling  hawker  venders 
of  drugs,  nostrums,  applications,  and  oint- 
ments for  the  professed  cure  of  human  ail- 
ments, and  were  offering  the  same  for  sale 
io  the  state  of  Oregon,  and  carrying  on  said 
business  by  passing  from  house  to  bouse, 
haranguing  people  upon  the  public  streets 
and  highways  and  in  public  places,  and  using 
the  customary  devices  for  attracting  crowds, 
and  thereby  disposing  of  their  wares. 

That  idalntlffs  had  not  taken  out  or  paid 
for  the  license  required  by  section  19.  (The 
intent  to  prosecute  them  for  failure  to  take 


out  the  license  and  selling  tbelr  remadiec 
without  the  same  was  admitted.) 

A  reply  having  put  the  case  at  issue,  the 
court  made  findings  for  the  defendants,  and 
rendered  a  decree  dismissing  the  suit,  from 
which  decree  plaintiffs  appeal. 

B.  A.  Kliks,  of  McMlnnviile,  for  appdlanta. 

George  Mowry,  Deputy  Dlst  Atty.,  of 
Portland  (Walter  H.  Evans,  Dist  Atty.,  of 
Portland,  on  the  brief),  for  respondents. 

McBRIDE.  G.  J.  (after  stating  the  facts 
as  above).  Before  proceeding  to  discuss  the 
principal  and  most  diCBcult  question  raised  on 
this  appeal,  we  will  dispose  of  those  ques- 
tions which  we  deem  easy  of  solution. 

[1]  The  objection  that  the  act  in  question 
contravenes  section  20  of  article  1  of  our 
state  Constitution  has  been  decided  adverse- 
ly to  plaintiffs'  contention  in  State  v.  Miller, 
54  Or.  381,  108  Pac.  fil9,  and  need  not  be  fur^ 
ther  considered.  We  are  satisfied  that  both 
by  plaintiffs'  own  pleadings  and  the  testi- 
mony, plalntlfEs  are  "itinerant  vendenC'  of 
drugs,  etc,  within  the  meaning  of  the  law. 

[2]  The  claim  that  the  act  in  question 
embraces  more  than  one  subject  is  ali)o  nega- 
tived by  the  same  decision. 

Neither  does  the  act  violate  section  1  of 
the  Fourteenth  Amendment  to  the  Gonstlta- 
tion  of  the  United  States.  Baccus  v.  Louisi- 
ana, 232  U.  S.  387,  84  Sup.  Ct  439,  68  U  Bd. 
627;  Bz  parte  GUstrap,  171  Cat  108,  162 
Paa  42,  Ann.  Gas.  1917A,  1086. 

[3]  In  view  of  our  construction  of  the  act 
itself,  it  is  unnecessary  to  consider  its  con- 
stitutionality in  other  respects,  for,  conced- 
ing without  deciding  that  it  is  perfect  OMUtlr 
tutlonally  In  all  respects,  we  are  of  the  opin- 
ion that  plaintiffs  are  expressly  excepted 
from  its  operation  by  section  12  tliereof. 

It  seems  to  be  clearly  shown  by  the  testi- 
mony that  plaintiffs  are  engaged  in  the  gen- 
eral business  of  selling  and  dealing  In  iiro- 
prletary  or  patent  medicines  in  the  original 
packages,  properly  labeled  and  purchased 
from  manufacturers  outelde  the  state.  The 
ftict  that  they  are  also  selling  extracts,  soaps, 
and  perhajw  other  articles  cuta  no  figure  In 
the  case. 

Section  10  of  the  act,  as  It  stood  at  the 
date  of  filing  this  complaint,  la  as  follows: 

"Any  itinerant  or  traveling  vender  or  hawk- 
er of  any  drug,  nostrum,  ointment  or  applica- 
tion of  any  kind  for  the  treatment  of  any  dis- 
ease or  injury,  before  offering  any  such  drug, 
nostrum,  ointment  or  application. for  sale  shall 
pay  to  the  treasurer  of  the  Oregon  board  of 
pharmacy  an  annual  fee  of  two  hundred  dollars 
($200)  upon  the  receipt  of  which  the  secretary 
of  the  board  sball  issue  a  license  for  one  year 
from  the  date  of  said  payment;  one-half  of  all 
such  license  fees  shall  be  devoted  to  defraying 
the  ezpensea  of  the  board  and  the  remainder 
shall  be  paid  as  it  is  received  by  the  treasurer 
of  tike  Oregon  board  of  pharmacy  into  the  state 
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flcliool  fund.  Itinerant  ▼enders  under  the  mean- 
ing of  this  act  sball  indnde  an  persona  wh« 
cany  on  the  buainess  above  described  by  pass- 
ing from  house  to  boose,  or  by  haranguing  the 
people  on  the  public  streets  or  in  public  places, 
or  use  the  various  customary  devices  for  at- 
tracting crowds  and  therewith  recommending 
their  wares  and  offering  them  for  sale.  Any 
violation'  of  this  section  shall  be  a  misdemeanor 
and  any  person  shall  upon  conviction  thereof 
pay  a  fine  of  not  less  than  two  hundred  dol- 
lars ($200)  nor  more  than  three  hundred  dol- 
lars ($300),  and  in  default  of  such  payment 
shall  be  imprisoned  in  the  county  jail  for  the 
period  of  on«  day  for  each  two  dollars  ($2.00) 
of  such  fine.  In  case  of  prosecution  under  this 
section  it  need  not  be  proven  that  the  defend- 
ant has  not  a  license,  but  the  fact  that  he  has 
a  license  may  be  a  matter  of  defense;  provided, 
however,  that  nothing  in  this  act  shall  be 
construed  to  prevent  the  collection  of  any  tax 
or  license  that  may  be  imposed  by  any  conuty 
or  municipid  authority." 

If  this  section  stood  alone  without  quall- 
flcatlon,  its  provisions  vrould  amply  justify 
the  prosecutions  instltnted  and  threatened  by 
tbe  state;  but,  perhaps  unfortunately  for 
the  public.  It  Is  qualified  by  section  12,  which, 
among  other  provisions,  contains  the  follow- 
ing: 

"Nothing  in  this  act  shall  apply  to  or  inter- 
fere with  any  practitioner  of  medicine  or  den- 
tistlT  who  is  duly  registered  as  such  by  their 
respective  state  board  of  examiners  of  this 
state,  with  supplying  his  own  patients,  as  their 
physician  or  dentist  and  by  them  employed  as 
such,  with  such  remedies  as  he  may  desire,  and 
who  does  not  keep  a  pharmacy,  open  shop  or 
drug  store,  advertised  or  otherwise,  for  the  re- 
tailing of  medicines  or  poisons;  nor  does  this 
act  apply  to  the  exclusively  wholesale  business 
of  any  dealer,  nor  to  the  manufacture  or  sale 
of  proprietary  medicines  or  patent  medicines, 
or  to  the  sale  of  any  household  remedies  and 
medicines,  by  general  dealers  not  druggists,  in 
the  original  packages,  when  properly  labelled." 

These  plaintiffs  are  clearly  "general  deal- 
ers not  dragglsts,"  engaged  In  selling  "house- 
hold remedies  in  original  pac^ges  properly 
labeled,"  and  are  within  the  language  of  the 
exception.  As  pointed  out  by  counsel  for 
plaintiff,  tbe  exception  goes  to  tbe  whole  act, 
and  not  to  tbe  particular  section  in  wblcb 
it  Is  found,  and  we  would  be  compelled  to 
construe  the  exception  as  meaning  something 
entirely  dUferent  from  what  the  language 
used  imports  in  order  to  hold  these  defend- 
ants guilty  of  an  offense.  Sections  12  and 
10  may,  without  any  distortion  of  language, 
be  construed  together  without  necessary  con- 
flict, because  there  may  be  itinerant  venders 
of  drugs,  nostrimis,  and  remedies  not  pro- 
prietary and  not  put  up  in  original  pack- 
ages and  not  properly  labeled,  and  who  there- 
fore, would  Incur  the  penalties  denounced  in 
section  19. 

Counsel  tor  the  state  ably  and  plausibly 


argue  that  tbe  exception  in  section  12  was 
not  Intended  to  apply  to  tbe  venders  requir- 
ed by  section  19  to  take  oat  a  license,  and 
this  may  be  true ;  but  it  is  dangerous  to  at- 
t^pt  to  extend  tbe  operations  of  a  penal 
law  by  c<mstrulng  it  beyond  its  plain  lan- 
guage. The  framera  of  tbe  law  may  have  In- 
tended to  confine  tbe  operation  of  tbe  excep- 
tion in  section  12  to  that  particular  sectlcm, 
or  to  some  other  sections,  but  they  have  in 
fact  and  by  express  language  made  It  appli- 
cable to  the  whole  act,  and  we  must  take  tbe 
act  as  we  find  It,  leaving  to  tbe  liegislatore 
the  correction  of  supposed  errors. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  a  decree  entered  here,  restraining 
farther  prosecutions  of  these  plalntUIs  for 
sales  of  proprietary  or  patent  medicines,  or 
household  remedies,  in  original  packages 
properly  labeled. 


07  Or.  146) 
TEMMINCK  et  al.  v.  DOERINQ  et  al. 

(Supreme  Court  of  Oregon.    July  20,'  1920.) 

1.  Appeal  and  error  «=34 1 5— Defendant  appel- 
lant held  required  to  serve  notloe  of  appeal 
on  other  defendants. 

Where  it  is  practically  conceded  that  all 
the  defendants,  including  those  brought  in  by 
order  of  the  court  and  at  appellants'  instance, 
were  proper  and  necessary  parties,  it  was  in- 
cumbent on  defendant  appellant  to  serve  each 
properly  with  a  copy  of  the  notice  of  appeal, 
where  not  made  in  open  court,  under  Li.  O.  L. 
g  650,  subd.  1,  as  amended  by  Oen.  Laws  1913, 
p.  617. 

2.  Appeal  and  error  «=»424— Service  of  notioe 
of  appeal  on  nonresident  attorneys  for  a  rso- 
Ident  eorporatlon  Ineffeotive. 

Ik  O.  L.  I  660,  subd.  1,  as  amended  by  Oen. 
Laws  1913,  p.  617,  requires,  where  appeal  is 
not  taken  at  time  of  the  decision,  that  appel- 
lant shall  serve  notice  on  all  adverse  parties 
or  their  attorneys  at  any  place  in  the  state, 
and  an  attempted  service  by  mail  on  attorneys 
residing  without  the  state,  representing  a  cor- 
poration defendant  within  the  state,  is  of  no 
avaJL 

In  Bana 

Appeal  from  Circuit  Court,  Dou^s  Ooon- 
ty;  J.  W.  Hamilton,  Judge. 

Action  by  H.  A.  IC  Temmlnck  and  another 
against  H.  B.  Doering,  in  which  W.  B.  Rob- 
ertson and  others  were  subsequently  made 
defendants.  From  a  part  of  tbe  decree  there- 
in rendered,  the  plaintiffs  and  tbe  defendants 
W.  B.  Robertson,  Portnomab  Land  Company, 
and  F.  B.  Walte  appealed,  and  the  defendant 
H.  B.  Doering  subsequently  filed  notice  of  ap- 
peal from  tbe  whole  decree,  and  plaintUZs 
move  to  dismiss  the  appeal  of  defendant 
Doering.    Motion  granted. 
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Tbla  la  a  motion  to  dlamlaa  the  appeal  of 
defendant  H.  B.  Doerlng,'  and  Is  based  upon 
the  following  facta: 

On  October  25,  1817,  plaintiffs  began  a 
suit  in  the  circuit  court  of  Douglas  county 
against  H.  B.  Doerlng  to  haTe  declared  for- 
feited a  certain  contract  for  tlie  purcliase  of 
a  tract  of  land  in  Donglas  county,  and  to 
quiet  the  title  thereto,  and  to  have  tbe  de- 
fendants barred  and  foreclosed  of  any  right 
or  interest  therein.  It  was  claimed  in  the 
complaint  that  in  1914  one  F.  B.  Waite,  then 
tbe  owner  of  the  land,  bad  entered  into  a 
contract  with  Doerlng  to  sell  bim  tbe  tract, 
tbe  agreement  being  set  forth  in  the  com- 
plaint, and  tbat  before  tbe  plaintiffs  pnr^ 
cbased  tbe  tract  Doerlng  bad  defaulted  in 
his  payments  nnder  the  agreement,  and  had 
no  further  Interest  under  his  contract. 

Plaintiffs  claimed  title  through  mesne  con- 
Teyances  from  Waite  to  the  Balfour  Guthrie 
Trust  Company,  then  from  said  company  to 
W.  B.  Bobertscni,  from  W.  B.  Bobertson  to 
the  Portnomah  Land  Company,  an  Or^on 
corporation,  having  its  office  and  principal 
place  of  business  in  Portland,  Or.,  and  from 
said  company  to  the  plaihttffs. 

Tbe  defendant  Doerlng  answered,  setting 
op  an  equitable  title  In  himself  under  his 
contract  with  Waite,  and  by  way  of  cross- 
bill asbed  equitable  relief,  and  moved  to  bave 
Waite,  Robertson,  and  the  Portnomah  Land 
Company  brought  in  as  defendants  and  nec- 
essary parties  to  tbe 'full  determination  of 
the  suit.  They,  being  so  brought  In,  filed 
practically  identical  answers,  setting  up  their 
own  title  at  tbe  time  of  purchase  by  them, 
and  alleging  the  invalidity  of  defendant 
Doerlng's  claim,  and  tbe  forfeiture  of  his 
rights  nnder  said  contract. 

The  cause,  having  been  put  at  issue,  came 
m  for  trial,  and  the  court  rendered  a  de- 
cree foreclo^ng  Doerlng  of.  all  right  and  in- 
terest In  said  property,  unless  be  should  pay 
to  the  plaintiffs,  within  four  months,  the 
snm  of  ^2,372,  with  interest  thereon  at  the 
rate  of  6  per  cent,  per  annum  from  the  date 
of  such  decree,  said  sum  to  be  distributed 
by  the  court  among  the  parties  as  their  In- 
terests might  thereafter  appear,  and  tbat 
plaintiffs  recover  from  defendants  th^  costs 
and  disbursements. 

On  October  25,  1919,  plaintiffs  and  the  de- 
fendants Robertson,  Waite,  and  the  Portno- 
mah Land  Company  appealed  from  so  much 
of  the  decree  as  required  the  defendant  Doer^ 
ing  to  pay  Interest  at  the  rate  of  6  per  cent 
on  $42,372,  from  August  27,  1919,  and  ex- 
empting him  from  the  payment  of  Interest 
on  said  sum  prior  to  said  date,  and  from  a 
subsequent  order  overruling  a  motion  by  de- 
fendant Bobertson  to  correct  the  original  de- 
cree, by  requiring  defendant  Doerlng  to  pay 
interest  on  said  sum  of  $42,372  from  S^tem- 
ber  1, 1914,  at  the  rate  of  8  per  cent,  per  an- 
num, wblcli  appeal  Is  now  pending  In  this 
court. 


On  October  27,  1919,  defendant  Doerlng 
filed  in  the  clerk's  office  a  notice  of  appeal 
from  the  whole  decree;  the  return  on  said 
notice  showing  due  and  timely  service  by 
mall  upon  all  the  defendants,  except  the 
Portnomah  Land  Company,  and  an  attempt- 
ed service  by  mail  upon  said  company  by  de- 
positing in  tbe  post  office  a  copy  of  the  notice, 
directed  to  Lee  &  Kimball,  tbe  attorneys  for 
said  company,  at  thrir  residence  and  post  of- 
fice address  at  Sirakane,  in  tbe  state  of  Wash- 
ington. 

Plaintiffs  move  to  dismiss  the  ai^>eal  for 
alleged  irregularities  In  mailing,  including  the 
invalidity  of  tbe  service  upon  the  Portnomah 
Land  Company. 

O.  P.  Coshow,  of  Boseburg,  James  L.  Con- 
ley,  of  Portland,  Lee  &  Kimball,  of  8po- 
liane.  Wash.,  and  Charles  F.  Hopkins,  of 
Boseburg,  for  appellants. 

0.  H.  Foster  and  Charles  A.  Hardy,  both 
of  Eugene,  for  respondent 

McBBIDB,  C.  J.  (after  stating  the  facts  as 
above).  [1]  It  Is  practically  conceded  that 
all  the  defendants,  Including  those  brought  In 
by  order  of  the  court,  were  proper  and  neces- 
sary parties  to  tbe  suit;  Indeed,  Waite,  Bob- 
ertson, and  the  Portnomah  lAnd  Company 
were  brought  in  at  the  instance  of  defendant 
Doerlng  for  that  reason.  This  being  so,  it 
was  incumbent  on  talm  to  properly  serve  each 
defendant  with  a  cc^y  of  his  notice  of  ap- 
peal, and  in  default  of  such  service  upon  any 
one  of  the  defendants  the  appeal  must  falL 
In  re  Waters  of  Chewaucan  River,  89  Or. 
659,  171  Paa  402,  176  Pac.  421;  Thomas  v. 
Thruston,  87  Or.  650,  171  Pac.  404;  D'Arcy*^. 
Sanford,  81  Or.  323,  169  Pac.  667. 

[21  Service  upon  a  nonresident  attorney, 
outside  of  the  state,  was  a  nullity,  where  the 
defendant,  upon  which  such  attempted  serv- 
ice was  made,  was  an  Oregon  corporation. 
Subdivision  1  of  section  550,  L.  O.  L.,  as 
amended  by  chapter  319,  Oen.  Laws  of  1913, 
among  other  things,  provides: 

"If  the  appeal  is  not  taken  at  the  time  the 
decision,  order,  Judgment  or  decree  is  rendered 
or  given,  then  the  party  desiring  to  appeal  may 
cause  a  notice,  signed  by  himself  or  attorney, 
to  b«  served  on  such  adverse  party  or  parties 
as  bave  appeared  in  the  action  or  suit,  or  upon 
his  or  their  attorney,  at  any  place  in  the  state, 
and  file  the  o'riginid  with  proof  of  service  in- 
dorsed thereon,  with  the  clerk  of  the  conrt  in 
which  the  Judgment,  decree  or  order  is  entered." 

The  defendant  Portnomah  Land  Company 
was  a  residrait  within  the  state,  and  bad  an 
office  therein,  and  was  therefore  capable  of 
beiag  served  within  the  state.  The  fact  tbat 
its  resident  attorney,  ilr.  Moody,  liad  remov- 
ed from  tbe  state  subsequent  to  the  trial, 
made  it  incuml>ent  upon  defendant  Doerlng 
to  serve  the  notice  upon  such  company. 

Much  as  we  dislike  to  dismiss  a  cause 
without  a  hearing  on  tbe  merits,  we  cannot 
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find  uaj  authority  for  a  service  apon  a  non- 
resident attorney,  where  the  appdiee  U  a 
resident  of  the  state ;  and  the  appeal  of  this 
defendant  la  therefore  dismissed. 


(97  Or.  149) 

HENDERSON  et  al.  v.  CITY  OF  SHERIDAN 
et  aL 

(Supreme   Court  of  Oregon.    July  20,   1920.) 

Munldpal  oorporatlon*  «=3294(4)— Notice  of 
Intention  to  Improve  street  Indefinite. 
Notice  of  intention  to  improve  street  in 
city  of  Sberidan,  given  pursuant  to  Sheridan 
City  Charter,  S  SO,  held  insufficiently  definite 
to  give  the  city  jurisdiction  to  make  the  im- 
provement, as  not  stating  how  thick  the  wear- 
log  surface  of  asplialtic  concrete  pavement  was 
to  be,  or  what  was  the  proper  grade,  crown, 
thickness,  and  wearing  surface. 

Department  2. 

Appeal  from  Circuit  Court,  YamhiU  Coun- 
ty;  H.  H.  Belt,  Judge. 

Suit  by  B.  U.  Henderson  and  others  against 
the  City  of  Sheridan,  a  municipal  corpora-. 
tlon,  and  E.  F.  Dack,  Marshal  of  the  City. 
Fronf  a  decree  for  plaintlfTs,  defendants  ap- 
peaL    Affirmed. 

This  Is  a  suit  brought  to  enjoin  the  dty  of 
Sberidan  from  the  collection  of  an  assessment 
for  an  Improvement  upon  Bridge  street  In 
said  city.  Section  69  of  the  charter  of 
Sheridan  Is  as  follows: 

"Such  notice  must  be  given  by  the  recorder 
by  order  of  the  council,  and  must  specify  with 
convenient  certainty  the  street,  or  part  there- 
of, proposed  to  be  improved,  or  of  which  the 
grade  is  proposed  to  be  established  or  altered, 
and  the  kind  of  improvement  which  is  proposed 
to  be  made  and  the  time  when  the  council  will 
bear  and  determine  objectia>ns  and  remon- 
strances thereto,  if  any." 

The  notice  of  Intention  to  Improre  the 
street  Is  as  follows : 

"Notice  of  Proposed  Street  Improvement. 

"Notice  is  hereby  given  to  all  persons  hav- 
ing and  owning  property  adjacent  and  abutting 
upon  Bridge  street,  from  the  south  end  of  the 
south  wooden  approach  to  the  bridge  across  the 
Yamhill  river,  south  to  the  north  line  of  Mill 
street,  all  in  the  city  of  Sheridan,  Oregon. 

"Take  notice:  That  the  common  council  of 
the  dty  of  Sheridan  contemplates  the  passage 
of  an  ordinance  requiring  the  improvement  of 
Bridge  street  from  the  south  end  of  the  south 
wooden  approach  to  the  bridge  across  the  Yam- 
hill river,  southerly  to  the  north  line  of  Mill 
street,  at  the  cost  and  expense  of  the  abutting 
and  adjoining  property,  in  the  following  man< 
ner,  to  wit: 

"By  resurfacing  said  portion  of  Bridge  street 
from  curb  to  curb,  with  a  wearing  surface  of 
asphaltic  concrete  pavement,  and  bringing  said 


surface  to  the  proper  grade,  crown,  thickness, 
and  wearing  surface,  and  by  constructing  in- 
lets and  providing  the  proper  drainage  of  said 
streets  wbere  necessary,  'and  to  assess  the 
cost  and  expense  thereof  against  the  adjoining 
property  to  said  street.' 

"That  the  common  conndl  has  so  declared 
its  intention  to  make  the  above-described  im- 
provement by  duly  passing  a  certain  resolution 
on  the  16tb  day  of  June,  1919,  and  approved 
as  of  the  same  date,  and  wliich  resolution  is 
referred  to  and  made  a  part  of  this  notice. 
Said  resolution  may  be  read  by  any  interested 
property  owner  by  making  application  to  the 
dty  recorder. 

"Now,  therefore,  all  persons  interested  in 
said  proposed  improvement  of  said  portion  of 
Bridge  street,  south  of  the  Yamhill  river  and 
north  of  the  north  line  of  Mill  street,  and  es- 
pedally  the  owners  of  property  abutting  and 
adjoining  thereon,  are  hereby  notified  that  the 
common  council  will  meet  in  the  coiindl  cham- 
bers in  the  city  hall  of  Sheridan,  Oregon,  on 
the  80th  day  of  June,  1919,  at  the  hour  of  8 
o'dock  p.  m.  on  said  date,  to  hear  and  deter- 
mine any  and  all  objections,  if  any  there  be, 
to  the  making  of  said  proposed  Improvement, 
and  to  attend  at  said  time  and  place  and  make 
known  your  objections  to  the  making  of  said 
improvement,  if  any  you  have. 

"Done  by  order  of  the  common  council  of 
said  city  on  the  16th  day  of  June,  1919. 

"Witness  my  hand  and  the  o£Sdal  seal  of  the 
city  of  Sheridan,  this  17th  day  of  June,  A.  D. 
1919. 

"(Signed)  J.  R.  Sanders, 

"Recorder  of  the  City  of  Sheridan,  Oregon." 

Upon  the  trial  the  court  hdd  that  the 
notice  was  insuffideut  to  give  property  own- 
ers notice  of  the  kind  of  improvement,  which 
It  was  proposed  to  be  made,  and  entered  a 
decree  enjoining  the  dty  from  collecting  the 
assessments,  from  which  decree  defendants 
appeal. 

Otto  W.  Helder,  of  Sheridan,  and  Frank  S. 
Grant,  of  Portland,  for  appellants. 
W.  O.  Sims,  of  Portland,  for  respondents. 

McBRIDE,  C.  J.  (after  stating  the  facts 
as  above).  The  object  of  requiring  notice  of 
the  proposed  improvement,  and  of  IncoriM  rat- 
ing {herein  a  description  of  the  improvemont 
with  convenient  certainty,  is  to  enable  the 
property  owners  abutting  the  street  to  be  Un- 
proved to  make  a  reasonable  estimate  of  tlie 
probable  cost,  so  as  to  determine  whether  or 
not  he  will  remonstrate  againat  the  proceed- 
ing. Of  course,  such  description  la  not  requir- 
ed to  be  technically  accurate,  but  only  as  near- 
ly so  as  the  circumstances  will  reasonably 
permit.  Such  a  description,  with  plans  and 
spedflcatlons,  must  be  made  in  any  event,  be- 
fore the  contract  is  let ;  and  a  preliminary 
estimate  and  description  can  usually  be  made 
before  giving  the  notice  of  intention  to  im- 
prove, without  materially  adding  to  the  ex- 
While  this  is  not  required  by  the 
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charter,  and  no  technical  preliminary  esti- 
mate is  required  in  any  eyent,  yet  tbere 
sbonid  be  something  approaching  reasonable 
certainty  in  the  description  of  the  main 
characteristics  of  the  proposed  Improvement. 
Here  the  property  holder  Is  left  entirely  in 
the  dark  as  to  the  thickness  or  depth  of  the 
Improvement  which  was  upon  the  street,  upon 
which  the  grade  had  been  established,  and 
which  had  been  theretofore  improved  only  by 
the  voluntary  act  of  the  property  owners. 
What  are  the  uncertainties  here? 

(1)  The  street  is  to  be  improved  "by  re- 
gnrfacfne  it  from  curb  to  curb  with  a  wear- 
ing surface  of  aspbaltic  concrete  pavement." 
How  thick  Is  this  wearing  surface  to  be? 
The  notice  does  not  state,  and  in  the  absence 
of  such  statement  how  is  the  property  owner 
to  be  enabled  to  make  any  estimate  of  the 
cost? 

(2)  The  improvement  is  to  be  further  con- 
tinued "by  bringing  said  surface  to  the  proper 
grade,  crown,  thickness  and  wearing  surface." 
What  is  to  l>e  the  proper  grade,  crown,  thick- 
ness, and  wearing  surface? 

What  is  a  "proper"  grade?  Certainly  not 
the  lawful  grade,  because  none  had  been  es- 
tablished. It  is  clear,  therefore,  that  what 
was  to  l>e  the  proper  grade,  thickness,  crown, 
and  wearing  surface  were  matters  left  still 
in  the  breast  of  the  council  or  dty  engineer, 
and  not  disclosed  to  the  abutting  property 
owners,  so  that  they  might  estimate  the  ex- 
pense they  were  likely  to  Incur,  and  deter- 
mine their  course  in  relation  to  making  or 
not  making  a  protest. 

We  are  of  the  opinion  that  the  notice  was 
not  sufficiently  definite  to  give  the  dty  Ju- 
risdiction to  make  the  improvement  This 
exact  question  in  its  presoit  form  has  not 
been  passed  upon  by  fhia  ooort,  but  this 
opinion  follows  the  reasoning  of  the  ded- 
■lons  in  Ladd  v.  Spencer,  23  Or.  193,  81 
Pac  474;  aint<a  y.  Portland,  26  Or.  410, 
38  Pac.  407;  Bank  of  Columbia  v.  Portland, 
41  Or.  1.  er  Pac.  1112;  Rubin  v.  Salem, 
58  Or.  81,  112  Pac.  71$ ;  Jones  v.  Salem,  63 
Or.  126,  123  Pac.  1096;  Dyer  v.  Bandon,  6S 
Or.  406,  136  Pac.  652. 

The  decree  of  the  drcnit  court  is  affirmed. 

BEAN,  JOHNS,  and  BBNNEXT.  JJ, 
concor. 


(W  Or.  1S4) 
BYERS  et  al.  V.  CITY  OF  SHERIDAN. 

(Supreme  Court  of  Oregon.    July  20,  1920.) 

I>  Municipal  corporations  9=9294(4)— Notloe 
of  Intention  to  Improve  street,  not  stating 
material  of  "pavement,"  intnfllclent. 

Notice  of  intention  to  improve  street  in 
dty  of  Sheridan,  simply  describing  improve- 
ment as  a  hard  surface  pavement  16  feet  in 
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width,  held-  insuffident  to  confer  Jurlsdictioa 
on  dty  to  make  improvement;  a  "pavement" 
being  a  hard,  solid  surface  of  any  of  several 
materials,  as  stone,  brick,  concrete,  or  wood, 
while  property  owner  is  entitled  to  be  informed 
of  material  to  be  used. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pave- 
ment] 

2.  Municipal  eorporatlons     ^=3488,  489(5)  — 
Uncertainty  In  notice  of  Improvement  Juris- 
diotlonal,  and  not  waived  by  failure  to  ob- 
ject. 
Lack  of  reasonable  certainty  in  description 
of  improvement  in  notice  of  Intention  to  im- 
prove  street   went  to   the  jurisdiction  of  the 
dty  to   make  the  improvement  and  was  not 
waived' by  failure  of  property  owners  to  ob- 
ject while  the  improvement  was  in  progress, 
so  that  the  dty's  plea  of  estoppel  against  them 
is  not  well  taken. 

Department  2. 

Appeal  from  Circuit  Court,  Tamtalll  Ootm- 
ty;  H.  H.  Belt  Judge. 

Suit  by  O.  W.  Byers,  Jr.,  and  othets, 
against  the  City  of  Sheridan,  a  municipal 
corporation.  From  a  decree  for  defendant 
plaiDtiffs  appeal.  Reversed,  and  decree  en- 
tered for  plaintiffs. 

This  is  a  suit  to  restrain  the  city  of  Sher- 
idan from  collecting  assessments  for  the  im- 
provement of  Mill  street  in  that  city.  The 
provision  of  the  charter,  prescribing  the 
manner  of  giving  notice  of  such  proposed  im- 
provement is  ss  follows: 

"Such  notice  must  be  given  by  the  recorder, 
by  order  of  the  cooncU,  and  must  specify  with 
convenient  certainty  the  street  or  part  thereof 
proposed  to  be  improved,  or  of  which  the  grade 
is  proposed  to  be  established  or  altered,  and 
the  kind  of  improvement  which  is  proposed  to 
be  made  and  the  time  when  the  council  will 
hear  and  determine  objections  and  remon- 
strances thereto,  if  any." 

The  notice  of  the  intentloa  to  make  the 
Improvement  is  as  follows: 

"Notice  of  Proposed  Street  Improvement 

"Notice  is  hereby  given  to  all  persons  having 
or  owning  property  adjacent  to  and  abutting 
upon  Mill  street  from  the  intersection  of  the 
S.  P.  railroad  tracks,  or  terminus  of  the  hard 
surface  pavement  thereon,  westerly  to  the  dty 
limits,  all  in  the  dty  of  EUieridan,  Oregon. 

"Take  notice:  Tliat  the  common  council  of 
the  dty  of  Sheridan,  Oregon,  contemplates  the 
passage  of  an  ordinance,  requiring  the  im- 
provement of  Mill  street  from  the  terminus  of 
the  hard  surface  pavement  thereon  at  the  S. 
P.  raUroad  track  intersection,  westerly  to  the 
dty  limits,  at  the  cost  and  expense  of  the  abnt- 
ting  and  sdjoining  property,  in  the  following 
manner,  to  wit: 

"First  By  making  proper  excavations  and 
fills  and  grading  said  streets  to  the  proper 
aubgrades  and  rolling  and  compacting  the  same. 
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"Second.  By  paving  the  roadway  of  said  por- 
tions of  MUl  street,  heretofore  sometimee 
known  as  the  connty  road  street,  to  a  width  of 
16  feet,  8  feet  on  either  side  of  the  center  line 
of  said  street,  with  hard  surface  pavement 
thereon. 

"Third.  By  constructing  proper  headers. 

"Fourth.  By  constructing  proper  ditches,  lay- 
ing drain  tile,  and  culverts  at  locations  where 
needed  for  the  proper  drainage  of  said  streets. 

"Fifth.  By  doing  other  such  improvement 
work  as  will  make  •  proper  and  appropriate 
improvement,  and  to  assess  the  cost  and  ex- 
pense thereof  against  the  adjoining  and  abut- 
ting property  to  the  said  part  of  Mill  street; 
and 

"Said  hard  surface  pavement  being  a  width 
of  16  feet  and  8  feet  on  either  side  of  the  cen- 
ter Hne  of  said  street,  or  portion  thereof,  to  a 
depth  of  6"; 

"Therefore  aD  persons  Interested  in  said  pro- 
posed improvement  on  Mill  street,  from  the 
terminus  of  the  hard  surface  pavement,  wester- 
ly to  the  city  limits,  and  especially  the  owners 
of  the  property  abutting  and  adjacent  there- 
on, are  hereby  notified  that  the  common  coun- 
cil wQl  meet  In  the  conndl  chambers  in  the 
dty  ball,  in  Sheridan,  Oregon,  on  the  ISth  day 
of  August,  1819,  at  the  hour  of  8  o'clock  p.  m. 
of  said  day,  to  hear  and  determine  any  and  all 
obJectionB,  if  any  there  be,  to  this  making  of 
proposed  improvement,  and  to  attend  at  said 
time  and  place  and  make  known  your  objec- 
tions, if  any  yon  have,  to  said  proposed  im- 
provement, as  herein  directed. 

"Done  by  order  of  the  common  coundl  of 
the  dty  of  Sheridan,  Oregon,  on  the  5th  day 
of  August,  1919. 

"Witness  my  baqd  and  the  seal  of  the  city 
of  Sheridan,  Oregon,  this,  the  6th  day  of  Au- 
gust, 1919. 

"(Signed)  1.  B.  Sanders, 

"Recorder  «f  the  dty  of  Sheridan,  Oregon." 

There  was  no  remonstrance  agalnat  the 
Improvement. ' 

The  defendant  answered,  setting  up  the 
proceedings  in  full,  and  alao  pleaded  an  es- 
toppel by  reason  of  tbe  plaintiffs  bavlng  per- 
mitted the  improvement  to  be  completed 
wltbont  objection.  Upon  tbe  trial  tiie  court 
found  the  notice  sufficient  and  dismissed  tbe 
suit,  from  which  order  plaintiffs  appeaL 

W.  O.  Sims,  of  Portland,  for  appellants. 
Otto  "W.  Heider,  of  Sheridan,  and  Frank  8. 
Grant,  of  Portland,  for  respondent. 

ICcBRIDB,  O.  J.  (after  atattng  the  facta  as 
above).  In  its  principal  features  this  case 
Is  sabject  to  the  same  objections  as  were 
noted  in  the  case  of  Henderson  et  al.  T.  Sher- 


idan, 191  Pac.  350,  tliis  day  decided.  Tbo 
notice  simply  described  the  proposed  Im- 
provement as  a  hard  surface  pavement  16 
feet  in  width.  The  word  "pavement"  is  de- 
fined as  "a  bard,  solid  surface  covering  of 
Btone^  brick,  concrete,  asphalt  or  wood." 
Standard  Diet  title  "Pavement."  Any  one  of 
these.  Including  wood  blocks,  will  answer  the 
description  of  a  "hard  surface  pavonent." 
It  is  well  known  that  these  differ  in  cngt, 
that  different  kinds  of  concrete,  bitubeiiii:, 
and  asphalt  differ  in  cost,  and  that  tbe  base 
and  thickness  of  the  material  to  be  put  down 
are  important  elements  in  their  durability, 
and  in  the  expense  of  the  improvement  as 
a  whole. 

[1]  While  technical  accuracy  in  detail  is 
not  required,  the  property  holder  Is  at  least 
entitled  to  be  informed.  In  a  general  way,  by 
city  officials  who  are  proposing  the  improve- 
ment, whether  it  is  In  the  contemidation  of 
the  city  to  pave  with  brick,  stone,  bitullthlc, 
concrete,  asphalt,  or  some  other  material,  as, 
under  the  notice  given,  any  one  of  these  men- 
tioned— and  perhaps  others — ^might  be  on- 
ployed.  Uliless  this  is  done  a  property  holder 
has  practically  no  data  from  which  to  maka 
even  a  reasonable  guess  as  to  what  be  may 
be  called  upon  to  pay  when  the  improvement 
is  completed.  These  general  cbaracteristiai 
of  an  improvement  ought  certainly  to  be  con- 
sidered by  the  authorities  before  they  deter- 
mine to  Initiate  it,  and  tt  Is  comparatively 
easy  to  si)ecify  them,  and  only  Justice  to  the 
rate  payer  that  he  should  be  apprised  of 
them  before  being  called  upon  to  determine 
whether  or  not  he  wUl  remonstrate. 

[2]  The  plea  of  estoppel  Is  not  w^  taken; 
the  lack  of  reasonable  certainty  in  the  notice 
goes  to  the  Jurisdiction  of  the  dty  to  make 
the  improvement,  and,  as  demonstrated  in 
the  able  opinion  of  the  late  Justice  Moore,  in 
Btrodt  V.  City  of  Portland,  26  Or.  294,  38 
Paa  126,  this  objection  is  not  waived  by 
failure  to  object  while  the  improvement  was 
in  i^ogress. 

Tlie  decree  of  tbe  circuit  court  is  reversed, 
and  a  decree  will  be  entered  here,  enjoining 
the  collection  of  the  alleged  assessments; 
but  as  tbe  plaintiffs  could  have  proceeded 
earlier,  and  thereby  have  prevented  the  im- 
provement, they  will  not  be  allowed  costs  in 
either  court. 

BBAN,  JOHNS,  and  BBNNETT,  JJ,.  con- 
car. 
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sider  the  same  aa  If  origiiially  heard. in  th'a  ap- 
pellate court." 


(Supreme   Coart   of   Idaho.   July  16,  1920.) 

Appeal  and  error  «=3l00i(l)— Venllct  or  flHd> 
lags  baaed  on  oonfllotino  testimony  not  die- 
ts rfaed. 
Where  the  material  evidence  ia  not  all  docn- 
mentary  but  is  in  part  oral  and  conflicting,  this 
court  -will  not  disturb  either  the  verdict  of  the 
jury  or  the  finding  of  the  trial  court  if  there 
ia  substantial  eridenee  to  support  either. 

Appeal  from  District  Court,  Canyon  Coun- 
ty; Ed.  U  Bryan,  Judge. 

Action  by  Susie  M.  Black  against  Bert 
Black  to  contest  the  admission  to  probate  of 
the  purported  will  of  WiUlam  A.  Black,  de- 
ceased. Judgment  for  plaintltt,  and  defend- 
ant appeals.    Affirmed. 

Tbos.  B.  Bnckner  and  Stone  A  Jadcson,  all 
of  Caldwell,  for  appellant 
Martin  &  Martin,  of  Bolse^  for  respondent. 

BUDGE,  J.  This  la  an  appeal  from  a  Judg- 
ment of  the  district  court  reversing  an  order 
of  the  probate  court  of  Canyon  county  by 
which  the  purported  will  pf  WUUam  A 
Black,  deceased,  had  been  admitted  to  pro- 
bate. The  only  issue  before  the  district 
court  was  whether  or  not  the  purported  will 
bad  been  entirely  written,  dated,  and  signed 
by  the  deceased.  The  case  was  tried  before 
the  court  and  a  jury ;  the  latter  returning  a 
verdict  that  the  deceased  did  not  write,  date, 
and  sign  the  document  In  question. 

Appellant  seeks  to  bring  the  case  within 
the  rule  announced  by  this  court  in  Boby  v. 
Roby,  10  Idaho,  189,  77  Pac.  213,  and  fol- 
lowed In  the  cases  of  Stonebumer  v.  Stone- 
burner,  11  Idaho,  608,  83  Pac.  938;  Van 
Camp  T.  Emery,  IS  Idaho,  202,  89  Pac  752 ; 
Van  Camp  v.  Breyer,  13  Idaho,  209,  89  Pftc. 
754;  Village  of  Sandpoint  t.  Doyle,  14  Idaho, 
749,  86  Pac.  946,  17  L.  R.  A-  (N.  S.)  497; 
Council  Imp.  Co.  v.  Draper,  16  Idaho,  641, 
102  Pac.  7;  SpofTord  v.  SpofFord,  18  Idaho, 
115,  108  Pac.  1064;  Parsons  v.  Wrble,  19 
Idaho,  619,  116  Pac.  8,  13— that: 

"Where  a  trial  has  been  had  oitlrely  upon 
depoaitions,  and  the  trial  court  has  not  seen 
and  beard  the  witnesses,  the  appellate  court 
is  in  as  favorable  position  for  judging  of  the 
tmthfnlnesa  of  the  witnesses  and  the  weight 
of  the  evidence  as  the  toial  judge,  and  will  con- 


The  rule  sought  to  be  applied  in  this  case 
Is  not  In  point  for  the  reason  that  all  of  the 
material  testimony  offered  and  rec^ved  was 
not  in  writing  and  did  not  consist  of  evidence 
of  written  documents  or  writings  of  the  de- 
ceased, but  was  made  up  both  of  documen- 
tary evidoice  and  much  conflicting  oral  testi- 
mony. 

This  court  held  In  AinsUe  v.  Idaho  World 
Printing  Co.,  1  Idaho,  641,  that  where  the 
material  evidence  Is  not  all  documentary,  but 
Is  in  part  oral,  the  rule  contended  for  by  the 
appellant  does  not  apply.  The  distinction 
was  later  clearly  pointed  out  In  Jones  t. 
MarshaU,  24  Idaho^  678,  186  Pac.  841,  in  the 
following  language: 

"In  the  first  place,  it  has  been  suggested 
that  under  the  rule  announced  by  this  court  in 
Roby  V.  Koby,  10  Idaho,  139,  •  •  •  it  is  our 
duty  to  examine  and  weigh  the  evidence  in  this 
case  as  though  it  were  being  originally  tried 
before  this  court.  The  fact  that  oral  testi- 
mony was  Introduced  before  Judge  Flynn  who 
rendered  the  decree  In  tills  case  la  a  sufficient 
and  complete  answer  to  the  contention  made  in 
this  respect.  This  court  has  never  departed 
from  the  rule  that  it  will  not  disturb  a  judg- 
ment entered  upon  conflicting  evidence  where 
any  part  of  the  eridence  has  been  given  by  the 
witnesses  in  person  before  the  trial  court 
The  rule  applied  in  the  foregoing  cases  applies 
only  to  a  case  where  no  witnesses  were  pro- 
duced before  the  trial  court  or  where  the  whole 
case  was  submitted  on  depositions,  report  of 
referee,  or  documentary  evidence,  and  no  wit- 
aesaea  appeared  and  testified  before  the  court" 

It  Is  apparent  therefore,  that  the  case 
falls  clearly  within  the  rule,  so  frequently 
announced,  that  this  court  will  not  disturb 
either  the  verdict  of  a  jury  or  the  finding 
of  the  trial  court  where  the  evidence  Is  con- 
flicting and  there  Is  substantial  evidence  to 
support  either  the  verdict  or  the  finding. 
Hardy  v.  Ward,  31  Idaho,  1,  168  Pac  1076; 
Casady  v.  Stuart  29  Idaho,  714,  161  Pac 
1026;  Hemi^Ul  v.  Moy,  31  Idaho,  66, 169  Pac. 
288;  Brown  t.  Hardin,  81  Idaho,  112,  169 
Pac  293 ;  Fleming  ▼.  Benson,  82  Idaho,  1(», 
178  Pac  482;  Llsenby  ▼.  Intermountaln 
State  Bank,  33  Idaho,  — ,  190  Pac.  856. 

The  judgment  is  affirmed.  Oosts  awarded 
to  respondent 

MORGAN,  O.  J.,  and  BICi;  J.,  ooncnr. 
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COLLINS  et  al. 


(Sapreme  Court  of  Idabo.     June  30,  1920.) 

1.  Constitutional  law  «=>55— Legislature  can- 
not prescribe  time  or  place  of  hearing  of 
causes  pending  In  the  Supreme  Court. 

Under  the  Constitution  of  this  state,  the 
Legislature  may  not  prescribe  the  time  or 
place  of  hearing  and  determining  any  cause 
pending  on  appeal  in  the  Supreme  Court. 

2.  Appeal  and  error  «e=>6I6(2)— Record  must 
contain  cortifloate  Identifying  papers  used 
on  motions  Involved  In  appeal. 

On  appeal  from  an  order  of  the  court  grant- 
ing or  denying  a  contested  motion,  the  action 
of  the  court  cannot  be  reviewed,  unless  the 
record  contains  a  certificate  identifying  the 
papers  presented  to  and  used  in  the  considera- 
tion of  the  motions. 

3.  Appeal  and  error  ®=3|93(9)  —  Whether 
oross-complaint  states  cause  of  action  con- 
sidered on  appeal  from  Judgment. 

The  question  as  to  whether  a  cross-com- 
plaint states  a  cause  of  action  so  as  to  invest 
the  trial  court  with  jurisdiction  to  consider  the 
matters  therein  set  forth  is  fundamental,  and 
presents  itself  on  appeal  from  a  judgment. 

4.  Insa'ne  persons  €e=>89— AoMon  to  recover  for 
services  or  advances  to  ward  after  restora- 
tion to  competency  will  not  He. 

A  personal  action  cannot  be  maintained  to 
recover  for  services  rendered  to  or  money  ad- 
vanced for  the  benefit  of  an  incompetent  ward 
under  guardianship,  against  the  ward  after  he 
has  been  restored  to  competency. 

5.  Courts  «=9202( I)— Procedure  In  aetata  of 
Inoompetent  Is  proceeding  In  rem. 

The  procedure  in  a  probate  court  with  re- 
lation to  the  estate  of  an  incompetent  person 
is  in  the  nature  of  a  proceeding  in  rem. 

6.  Insane  pemons  ^=989— Oeor«e  adiutfging 
amounts  due  from  ward  to  guardian  not  basis 
of  action  against  ward  after  rsstoratioa  to 
competency. 

A  decree  of  a  probate  court,  made  on  the 
settlement  of  the  final  account  of  a  guardian, 
adjudging  that  a  certain  sum  is  due  the  guard- 
ian from  the  ward,  cannot  be  made  the  basis 
of  a  personal  action  against  his  former  ward 
after  he  has  been  restored  to  competency. 
iSucb  sum  must  be  recovered,  if  at  all,  out  of 
his  former  ward's  estate. 

Appeal  from  District  Court,  Bonneville 
County;    James  6.  Gwinn,  Judge. 

Action  by  Samuel  Talbot  against  William 
Lindsay  and  Lindsay  &  Co.  and  otbers,  to 
foreclose  mortgages,  wherein  W.  E.  Collins 
and  others  file  cross-complaint.  Judgment 
in  favor  of  cross-complainants  and  defend- 
ants named  appeaL  Beversed  in  part  and 
modified  in  part. 

Peterson  &  Coffin,  of  Pocatello,  for  appel- 
lants. 


[     W.  A.  BeaUey,  of  Blackf oot,  for  respond- 
ents. 

BICE2,  J.  Upon  application  of  appellants 
and  on  good  cause  shown,  it  was  ordered 
that  this  cause  be  transferred  from  the  Po- 
catello to  the  Boise  calendar  for  immediate 
hearing.  The  respondents  objected  to  the 
Jurisdiction  of  the  court  to  hear  this  cause 
at  Boise  without  consent  of  all  parties  to 
the  action,  and  moved  that  it  be  retransf  erred 
to  the  Pocatello  calendar. 

The  constitutional  and  statutory  provi- 
sions bearing  upon  this  question  are  the  fol- 
lowing: 

"The  powers  of  the  government  of  this  state 
are  divided  into  three  distinct  departments,  the 
legislative,  executive  and  judicial ;  and  no  person 
or  collection  of  persons  charged  with  the  ex- 
ercise of  powers  properly  belonging  to  one  of 
these  departments,  shall  exercise  any  powers 
properly  belonging  to  either  of  the  others, 
except  as  in  this  Constitution  expressly  direct- 
ed or  permitted."     Const,  art.  2,  |  1. 

"At  least  four  terms  of  the  Supreme  Court 
shall  be  held  annually;  two  terms  at  the  seat 
of  the  state  government,  and  two  terms  at  the 
city  of  Lewiston,  in  Nes  Perce  county.  In 
case  of  epidemic,  pestilence,  or  destructioa 
of  'courthouses,  the  Justices  may  bold  terms  of 
Supreme  Court  provided  by  this  section  at  oth- 
er convenient  places,  to.  be  fixed  by  a  majority 
of  said  justices.  After  six  years  the  Legisla- 
ture may  alter  the  provisions  of  this  section." 
Article  5,  i  8. 

"The  Supreme  Court  shall  have  jurisdiction 
to  review,  upon  appeal,  any  decision  of  the 
district  courts,  or  the  Judges,  thereof.  The 
Supreme  Court  shall  also  have  original  juris- 
diction to  issue  writs  of  mandamus,  certiorari, 
prohibition,  and  habeas  corpus,  and  all  writs 
necessary  or  proper  to  the  complete  exercise 
of  its  appellate  Jurisdiction."     Const   art.   6, 

l». 

"The  Legislature  shall  have  no  power  to  de- 
prive the  judicial  department  of  any  power  or 
jurisdiction  which  rightly  pertains  to  it  as  a 
co-ordinate  department  of  the  government;  but 
the  Legislature  shall  provide  a  proper  system 
of  appeals,  and  regulate  by  law,  when  neces- 
sary, the  methods  of  proceeding  in  the  ex- 
ercise of  their  powers  of  all  the  courts  below 
the  Supreme  Court,  so  far  as  the  same  may  be 
done  without  conflict  with  this  Constitution.'* 
Const,  art.  6,  {  13. 

"The  Supreme  Court,  or  any  two  of  the  Jus- 
tices thereof  may,  by  an  order,  fix  the  times  for 
holding  the  terms  of  the  Supreme  Court,  whldi 
shall  not  be  changed  oftener  than  once  in  each 
year,  except  as  herein  provided.  At  least  five 
terms  shall  be  held  annually:  two  terms  at  the 
seat  of  the  state  government^  one'  term  at 
Lewiston,  in  Nez  Perce  county,  one  term  at 
Coeur  d'Alene,  in  Kootenai  county,  and  one 
term  at  Pocatello;  in  Bannock  connty."  O.  S. 
I  6449. 

"Unless  by  agreement  of  parties,  causes  in 
which  writs  or  appeals  are  taken  to  the  Su- 
preme Court:    •    *    * 

"(3)  From    the    counties   of    •    •    •    Bing* 
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ham,    BonneTille    *    *    •    dhall    be    heard    at 
Pocatello."    C.  S.  |  6451. 

Rule  36  (176  Pac.  xx)  of  tbe  rnles  of  this 
court  provides  that  causes  arising  In  the 
territory  comprisliig  tbe  counties  of  Bing- 
ham, Bonneyllle,  and  certain  other  counties 
of  the  state  shall  be  heard  either  at  Boise  or 
Pocatello,  as  tbe  parties  may  agree  or  the 
court  may  order. 

It  is  apparent  that  rule  86  cannot  be  recon- 
ciled with  the  provisions  ot  <i.  S.  |  6451, 
above  quoted. 

In  tbe  case  of  Mahoney  y.  ESIlott,  8  Idaho, 
190,  67  Pac.  317,  It  was  held  that  the  place  of 
bearing  an  appeal  from  an  action  or  special 
proceeding  is  determined  by  tbe  statTite,  and 
that  there  is  no  discretion  with  tbe  Court  t» 
require  a  bearing  on  the  application  of  one  of 
tbe  parties  alone  at  a  place  other  than  tbat 
designated  by  tbe  statute. 

[1]  By  providing  tbat  the  Legislature-  may 
regulate  by  law,  when  necessary,  the  methods 
of  proceeding  in  the  exercise  of  their  powers 
of  all  courts  below  the  Supreme  Court,  power 
to  regulate  the  methods  of  proceeding  in  the 
Supreme  Court  is  denied  the  Legislature. 

The  place  where  and  the  time  when  the 
Supreme  Court  shall  hear  arguments  upon  an 
appeal  Is  purely  a  matter  of  procedure.  Aft- 
er tbe  Supreme  Court  has  acquired  Jurisdic- 
tion of  a  cause  on  appeal,  and  after  the  rec- 
ord upon  which  tbe  appeal  Is  to  be  heard  baa 
been  filed,  the  court  has  exclusive  control  of 
the  case.  Any  other  body  or  department  of' 
government  cannot  prescribe  where  and  when 
tbe  court  shall  proceed  In  the  exerdse  of  its 
jurisdiction  without  regulating  the  methods 
of  proceeding  In  the  Supreme  Court. 

It  win  be  observed  that  article  5,  i  8,  of 
the  Constltutl(»  provides  only  for  the  terms 
of  the  Supreme  Court,  and  where  they  shall 
be  held.  It  makes  no  provision  as  to  the 
causes  which  shall  be  considered  at  tbe  va- 
rious terms,  nor  does  It  intimate  that  the  Ju- 
risdiction of  the  court  does  not  ccmtlnuall/ 
extend  throughout  the  entire  state.  It  pro- 
vides tbat  after  six  years  the  Legislature 
may  alter  the'  provisions  of  that  section, 
which  has  been  done  In  C.  S.  |  64S1,  above  re- 
ferred to,  but  the  Legislature  has  att«npted 
to  go  further  and  limit  the  place  at  which  a 
cause  may  be  beard,  except  upon  agreement 
of  tbe  parties.  We  are  satisfied  the  Legisla- 
ture has  no  power  to  create  such  a  limitation. 

The  case  of  Mahoney  v.  Elliott,  supra,  Is 
overruled. 

This  is  an  action  for  the  foreclosure  ot 
certate  mortgages  upon  real  estate.  Re- 
spondents W.  B.  Collins,  Lizzie  S.  Collins, 
Crowley,  Dickinson,  and  others  were  made 
parties  defendant  The  complaint  alleges 
that  tbe  respondents  named  above  claim  an 
interest  in  or  Hen  on  the  property  described 
In  the  mortgages.  Respondents  above  named 
answered  and  filed  cross-complalnts.  Judg- 
ment was  entered,  foreclosing  tbe  mortgages  | 
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and  directing  a  sale  of  the  property  to  v&j 
the  mortgage  debts,  and  also  giving  a  per- 
sonal Judgment  for  certain  sums  of  money  to 
respondents,  W.  £.  Collins,  Lizzie  S.  Collins, 
Crowley,  and  Dickinson.  The  appeal  Is  from 
that  portion  of  the  Judgment  in  favor  of  the 
respondents  and  cross-complainants  above 
named. 

'  The  respondent  Crowley  in  his  cross-com- 
plaint sets  up  two  causes  of  action.  In  tbe 
first  It  is  shown  that  on  June  3,  1918,  appel- 
lant Lindsay  was  duly  adjudged  an  Incom- 
petent, and  a  guardian  of  his  person  and  es- 
tate was  appointed ;  that  tbe  cross-complain- 
ant, in  proceedings  leading  up  to  the  decree 
declaring  Lindsay  an  incompetent,  acted  as 
attorney  and  counselor  for  Lula  K.  Lindsay, 
wife  of  the  incompetent,  and  her  guardian  ad 
litem,  and  assisted  in  said  proceedings,  and 
that  tbe  court,  in  the  rendition  of  the  de- 
cree, ordered  tbat  tbe  cross-complainant  be 
paid  a  reasonable  fee  for  bis  services;  that 
thereafter  tbe  cross-complainant  presented 
his  duly  verified  claim  for  the  services  so  ren- 
dered for  the  sum  of  $794.20,  and  that  tbe 
claim  was  duly  allowed  by  the  guardian  and 
by  the  probate  court  which  bad  Jurisdiction 
of  the  matter;  tbat  appellant  Lindsay  was 
restored  to  competency  by  order  of  the  pro- 
bate court  on  or  about  June  1,  1919. 

In  his  seccmd  cause  of  action  respondent 
Crowley  alleges  that  prior  to  the  adjudica- 
tion of  Incompetency  of  appellant  Lindsay 
there  was  due  him  the  sum  of  $210.24  for 
services  rendered  and  money  advanced  by 
the  cross-complalnant ;  that  claim  for  this 
sum  was  presented  to  the  guardian  and  al- 
lowed by  tbe  guardian  and  the  probate  court 

The  cause  of  action  alleged  in  the  cross- 
complaint  of  respondent  Dickinson  is  similar 
in  all  respects,  except  as  to  amount,  to  that 
found  in  respondent  Crowley's  first  cause  of 
action. 

In  tbe  cross-complaint  of  W.  B.  Collins  and 
Lizzie  S.  Collins,  husband  and  wife.  It  Is  al- 
leged tbat  appellant  Lindsay  became  indebt- 
ed to  Lizzie  S.  Collins  In  the  sum  of  $3,- 
023.31,  for  certain  assigned  claims  of  expert 
alienists  who  were  employed  to  testify  in  re- 
sisting tbe  application  of  tbe  appellant  to  be 
declared  competent ;  also  assigned  claims  for 
attorney's  fees,  paid  both  in  the  proceeding 
to  have  Lindsay  declared  an  Incompetent  and 
in  the  later  proceeding  In  which  he  was  de- 
clared to  be  competent ;  for  money  advanced 
for  the  use  and  benefit  of  Lula  K.  Lindsay, 
wife  of  appellant  Lindsay,  and  for  other  ex- 
penses connected  with  the  estate  of  the  in- 
competent W.  K  Collins  alleged  tbat  he  was 
guardian  of  appellant  William  Lindsay  while 
he  was  incompetent  and  that  upon  the  set- 
tlement of  bis  final  account  as  guardian  tbe 
probate  court  ascertained  and  decreed  that 
there  was  due  talm  from  said  appellant  the 
sum  of  $4,880.47. 

Appellants  filed  demurrers  to  the  several 
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cross-coniplaintB  above  mentioned,  wbicb 
were  overruled  by  the  trial  court  and  10  days 
allowed  In  which  to  answer.  Appellants  fail 
ed  to  file  their  answers  within  the  time  al- 
lowed by  the  court,  and  defaults  for  failure 
to  answer  were  entered.  Appellants  after- 
wards, and  within  the  statutory  time,  moTed 
the  district  court  to  set  aside  their  several 
defaults.  The  motions  were  denied.  They 
have  appealed  from  the  orders  of  the  trial 
court  denying  the  motions. 

[2]  The  record  on  appeal  contains  no  cer- 
tificate identifying  the  papers  presented  to 
and  used  by  the  trial  Judge  in  considering 
these  motions,  and  therefore  this  court  cannot 
review  the  action  of  the  trial  court  in  this 
respect  Dudacek  v.  Vaught,  28  Idaho,  442, 
154  Pac.  995 ;  Blwer  y.  Van  Dom,  32  Idaho, 
213,  179  Pac.  953. 

[3j  The  record  sjiowg  that  the  demurrers 
to  tbe  various  cross-complaints,  above  men- 
tioned, were  overruled  by  consent  of  the  par- 
ties. Nevertbeless,  the  question  as  to  wheth- 
er the  cross-complaints  state  causes  of  action 
80  as  to  invest  the  trial  court  with  Jurisdic- 
tion of  the  matters  set  fortb  therein  is  funda- 
mental and  presents  Itself.  Western  Loan  & 
Bldg.  Co.  V.  Gan  State  Lumb.  Co.,  32  Idaho, 
497,  185  Pac.  654;  Newport  Water  Co.  v. 
Kellogg,  31  Idaho,  674,  174  Pac.  602.  The 
cross-complaints  of  Dickinson  and  Lizzie  S. 
Collins,  and  the  first  cause  of  action  In  the 
cross-complaint  of  Crowley,  all  attempt  to 
set  forth  causes  of  action  against  appellant 
Idndsay  as  bases  for  a  personal  Judgment 
for  services  rendered  and  moneys  advanced 
.  for  the  benefit  of  the  incompetent  whose  es- 
tate was  under  guardianship  at  the  time,  and 
for  attorney  fees  for  services  rendered  in 
the  proceeding  to  have  him  declared  Incompe- 
tent, and  afterwards  restored  to  competency. 
[4]  In  no  event  can  a  personal  action  be 
maintained  to  recovo'  for  services  rendered 
to  or  money  advanced  for  the  benefit  of  an 
incompetent  ward  while  imder  guardianship. 
No  one  could  render  himself  personally  liable 
for  such  claims  but  the  guardian  himself. 
He  may  be  reimbursed  from  the  estate  of  the 
ward  In  the  settlement  of  his  accounts,  if 
the  court  is  legally  satisfied  that  the  items 
were  necessary  or  properly  expended  by  him 
for  the  benefit  of  the  ward's  estate,  or  for  his 
maintenance,  support,  or  edncatlon.  An  in- 
competent person  under  guardianship  can- 
not create  a  personal  liability,  either  direct- 
ly or  through  an  agent.  A  guardian  is  not 
the  agent  of  his  incompetent  ward.  Neither 
is  one  who  employs  an  attorney  to  appear 
in  a  proceeding  to  have  a  person  adjudged 
incompetent,  or  restored  to  competency,  such 
agent.  Morse  t.  Hinckley,  124  Cal.  154,  56 
Pac.  896 ;  FJsh  v.  McCarthy,  96  Cal.  484,  81 
Pac.  529,  31  Am.  St  Rep.  237;  Andrus  v. 
Blazzard,  28  Utah,  233,  63  Pac.  888,  54  L.  B. 
A.  854;   Harter  T.  Miller,  67  Kan.  468,  73 


Pac.  74;  Garver  r.  Thoman,  IS  Ariz.  38,  136 
Pac.  724. 

The  second  cause  of  action  alleged  in  the 
cross-complaint  of  respondent  Crowley  states 
facts  wjiich  could  support  a  Judgment  Al- 
though it  is  alleged  that  the  claim  was  pre- 
sented to  the  guardian  and  allowed  by  him 
and  by  the  court  it' is  also  alleged  that  it  has 
not  been  paid.  While  it  was  Irregular  to 
prosecute  to  Judgment  such  an  action  under  a 
cross-complaint  in  a  foreclosure  action,  since 
it  was  no  lien  upon  the  property  described  in 
the  mortgages,  yet  the  district  court  liad  Ju- 
risdiction to  entertain  the  action,  and  its 
Judgment  thereon  will  not  be  disturbed. 

[E]  Rflspondent  W.  B.  Collins  based  his 
claim  upon  the  Judgment  and  decree  of  the 
probate  court  in  settlement  of  his  final  ac- 
count as  guardian,  whereby  It  was  found  that 
tbe  sum  claimed  was  due  him.  Such  a  decree 
cannot  be  made  the  basis  of  a  personal  ac- 
tion against  a  former  ward  after  he  has  been 
restored  to  his  competency.  The  whole  pro- 
cedure in  a  probate  court  with  relation  to  the 
estate  of  an  incompetent  is  in  the  nature  of 
a  proceeding  in  rem ;  the  res  b^ng  the  estate 
of  the  incmnpetent  Its  action,  so  far  as  the 
estate  of  the  ward  Is  concerned,  relates  ex- 
clusively thereto. 

In  the  case  of  In  re  Kincald's  Sstate,  120 
CaL  203,  52  Pac.  492,  It  Is  said: 

"Wli«n  the  gaardian  assumed  Ma  office,  he 
contracted  not  only  to  manage  the  estate  ac- 
cording to  law  and  for  the  best  interest  of  the 
ward,  but  also  that  at  the  termination  of  his 
trust  be  would  account  for  the  property,  estate 
and  moneys  of  the  ward  in  his  hands,  and  woald 
pay  over  and  deliver  snch  as  remained  to  the 
person  entitled  thereto.  This  is  the  accoant 
which  the  probate  court  has  Jurisdiction  to  de- 
termine. No  jurisdiction  is  given  to  ascertain 
a  balance  against  a  former  ward,  except  as  that 
will  tend  to  show  what  the  guardian  mast  pay 
or  deliver  to  Us  former  ward." 

In  the  same  case  It  Is  said; 

"As  the  accounting  is  in  the  nature  of  • 
proceeding  in  rem,  a  finding  that  the  former 
ward  was  indebted  to  the  former  guardian 
would  have  no  force  or  effect  in  an  independent 
proceeding.  It  could  affect  the  estate  only,  and 
would  not  even  be  evidence  to  charge  the  for- 
mer ward  in  another  proceeding." 

[6]  Whatever  balance  may  have  been  foand 
dne  to  the  guardian  on  the  final  accountlnK 
can  only  be  recovered  by  the  guardian.  If  at 
all,  out  of  his  former  ward's  estate.  To  pa> 
mit  an  Independent  personal  Judgment  there- 
for in  another  action  would  amoont  to  cre- 
ating a  liability  against  an  Incompetent  per- 
son indirectly,  which  would  not  be  permitted 
directly,  and  would  subject  the  future  estate 
which  the  former  ward  might  accumulate  to 
the  burden  of  an  indebtedness  which  he  baf 
no  power  to  Incur.  See  In  re  Kincald's  Es- 
tate,   supra;    In   le    Clantcm's  Estate   ud 
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Guardianship,  ITl  OaL  881.  163  Pad  466;  In 
re  Boyes'  Estate,  161  GaL  143,  90  Paa  454; 
Wyatt  T.  Woods,  31  Mo.  851;   Frost  t.  Win- 
ston, 82  Mo.  489. 

Mo  added  force  Is  given  to  the  Tarlous 
claims  of  croBs-cotnplalnants  by  reason  of  the 
orders  of  the  probate  court  allowing  them. 
Assuming  that  these  orders  were  In  the  na> 
tnre  of  jndgments,  yet  they  are  aaiisity  against 
the  ward's  estate. 

That  portion  of  the  decree  In  which  judg- 
ment is  awarded  In  favor  of  croes-oomplaln* 
ants  W.  E.  Collins,  Lizzie  8.  Collins,  and  A. 
S.  Dickinson  la  reversed.  The  portion  there- 
of tn  which  Jndgmeni;  la  awarded  In  favor  of 
cross-complainant  C.  £.  Crowley  will  be  mod- 
ified by  redudng  the  same  to  ttie  sum  of 
$210^24,  plus  interest  at  7  per  cent  per  an' 
amn  from  December  28,  1918.  Costs  awarded 
to  appellants  as  against  respondents  W.  B. 
CoUlns,  C.  E.  Crowley,  and  A.  S.  Dickinson. 

HOBOAN,  O.  J^  and  BUDGB,  1.,  ooncnr. 


(33  Idaho,  230) 

COLLINS  V.  LINDSAY.     (No.  3517.) 

(Supreme  Conrt  of  Idaho.    Jnly  22,  1920.) 

i.  lasane  persons  ^s>33  (2)— Appeal  lies  to  dis- 
trict coHrt  from  ruling  oa  applleatloa  for  let- 
ters of  guardianship. 
Under  C.  S.  {  7173,  an  appeal  lies  from  the 
probate  court  to  the  district  court  from  an  or- 
der granting  or  refusing  to  grant   letters  of 
guardianship. 

2.  Issaae  persons  ^=>33(2)— Trial  In  district 

eosrt  as  to  guardianship  Is  de  sovo;  district 

eosrt  authorized  to  retry  Issues  framed  only. 

Upon  an  appeal  to  the  district  conrt  from 

the  probate  court  In  gnardianship  matters,  upon 

questions  of  both  law  and  fact,  the  trial  in  the 

district  court  shall  be  de  novo.     The  district 

eoort  has  jurisdiction  to  retry  only  the  issues 

framed  in  the  probate  court,  and  is  authorised 

to  enter  a  proper  judgment  upon  the  issues 

before  it.    Its  judgment  should  be  certified  back 

to  the  probate  court  for  execution. 

S.  Issaae  persons  «=333(2)— Issuanoa  of  Ist- 
tsrs  of  gsardlaaship  by  dlstrfot  ooart  on  ap- 
peal irregular. 
Issuance  of  letters  of  gnardianship  by  the 
district  court  in  pursuance  of  its  judgment  or- 
dering the   appointment  of  a  guardian,  upon 
an  appeal  from  the  probate  court  from  an  or- 
der refusing  to  appoint  a  guardian,  is  an  Ir- 
regnlarity. 

4.  lasaao  person  «=>33(2)  —  Probate  eoort 
■ay  appoint  sobstltate  guanNaa  on  resigna- 
tion of  gsardlan  appointed  by  district  oourt 
Upon  the  resignation  of  a  guardian  to  whom 
letters  of  guardianship  were  irregularly  issued 
oat  of  the  district   court,  the  probate  court 
has  power  to  appoint  a  guardian  In  his  stead 
upon  proper  proceedings  taken  therefor. 
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Appeal  from  Dlatrict  Coort,  Bingham 
County ;  F.  J.  Cowen,  Jndge. 

Petition  by  W.  B.  Collins,  as  guardian  of 
William  Lindsay,  an  incompetent,  to  settle 
his  final  account,  to  which  the  Incompetent 
filed  objectiona  An  order  was  entered  settling 
the  account,  and  the  objector  appealed  to  the 
district  court,  which  rendered  judgment  that 
the  guardianship  proceedings  were  void  ab 
initio,  and  the  goardlan  appeals.  Reversed 
and  remanded. 

W.  A.  Beakley,  of  Blackfoot,  for  appellant 
Peterson  k  Cofiln,  of  Pocatello^  fw  re- 
spondent 

BICE,  X  W.  B.  Collins  filed  hla  final  ac- 
count In  the  probate  court  of  Bingham  coun- 
ty, in  which  he  alleged  that  be  was  appointed 
guardian  of  William  Lindsay,  an  incomp^ 
tent  person,  oo  December  28,  191S,  In 
place  of  y.  K.  Tnggle,  who  had  rodgned  as 
guardian.  William  Lindsay  filed  objections 
to  the  allowance  of  the  final  account  and 
the  various  items  thereof,  and  denied  that 
Collins  was  ever  appointed  guardian  of  hla 
person  or  estate.  Frcm  the  exhibits  in  the 
case  it  appears  that  Lindsay  was  duly  re- 
stored to  competency  by  order  of  the  pro- 
bate court  on  May  20,  1919.  The  probate 
court  entered  an  order  settling  the  account 
Lindsay  appealed  to  the  district  court  from 
the  order  of  settlement  upon  questions  both 
of  law  and  fact  A  hearing  was  had  by  the 
district  court,  and  the.  following  order  was 
entered  therein: 

"Now,  therefore.  It  is  hereby  ordered,  ad- 
judged, and  decreed  that  the  guardiansliip  pro- 
ceedings against  William  Lindsay  are  and  were 
void  and  null  and  of  no  effect  ab  initio  and  that 
W.  E.  Collins,  nor  any  other  person  was  ever 
the  legal  or  other  guardian  of  William  Lindsay's 
person  or  estate,  and  all  proceedings  had 
thereunder  are  void;  that  ead  and  every  daim 
filed  against  William  Lindsay  in  said  void  pro- 
ceedings, and  each  and  every  claim  filed  against 
the  estate  of  William  Lindsay  in  said  void  pro- 
ceedings were  and  are  invalid  and  are  hereby 
disallowed." 

Collins  has  appealed  to  this  conrt 
The  district  court  did  not  indicate  In  its 
order  the  grounds  upon  which  It  hdd  the 
guardianship  proceedings  to  be  void.  From 
the  exhibits  in  the  case  it  appears  that  a 
petition  was  filed  in  the  probate  court  of  Bon- 
neville county  by  Lula  K.  Lindsay,  wife  of 
respondent  praying  that  respondent  be  ad- 
judged Insane  and  incompetent  to  manage 
his  alTairs,  and  that  V.  K.  Toggle  be  ap- 
pointed as  guardian  of  his  person  and  estate. 
Upon  the  hearing  on  the  petition  the  probate 
court  found  that  respondent  was  capable  of 
taking  care  of  himself  and  managing  hla 
property,  and  thereupon  entered  tiie  follow- 
ing order: 
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"It  is  therefore  considered,  adjudged,  and 
decreed  by  the  court  that  the  petition  filed 
herein  by  Lnla>K.  Lindsay  for  the  appointment 
of  a  guardian  for  the  person  and  estate  of  Wil- 
liam Lindsay,  and  adjudging  said  William  Lind- 
say to  be  insane  and  incompetent  to  manage 
his  affairs,  be  and  the  same  is  hereby  denied  and 
dismissed." 

Lula  K.  Lindsay  appealed  to  the  district 
court  from  the  last-mentioned  order  on  ques- 
tions of  both  law  and  fact  The  district 
court  reversed  the  order  of  the  probate  court, 
and  found  that  respondent  was  of  unsound 
mind  and  mentally  incompetent  to  manage 
ills  property  and  affairs,  and  entered  an  or- 
der to  the  effect  that  V.  K.  Tuggle,  of  Idaho 
Falls,  "be  and  he  is  hereby  appointed  guardi- 
an of  the  person  and  estate  of  William  Lind- 
say, Incompetent"  Upon  die  qualification  of 
V.  K.  Tuggle,  letters  of  guardianship  were 
Issued  to  him  by  the  district  court  sud  the 
cause  was  returned  to  the  probate  court 
with  instructions  to  proceed  with  the  admin- 
istration, of  the  estate  according  to  law. 
Thereafter  Tuggle  resigned  as  guardian,  and 
the  appellant  herein  was  by  the  probate  court 
of  Bingham  county  appointed  guardian  of 
the  person  and  estate  of  Lindsay. 

[1}  It  is  contended  by  counsel  for  respond- 
ent that  no  api)eal  lies  from  a  finding  by  the 
probate  court  that  a  person  is  competent. 
C.  S.  I  7173,  In  part  Is  as  follows: 

"An  appeal  may.  be  taken  to  the  district  court 
of  the  county  from  a  judgment  or  order  of  the 
probate  court  in  probate  matters: 

"1.  Granting,  refusing  or  reroUng  letters 
•    •    •    of  guardianship." 

We  are  referred  by  respondent  to  the  cas- 
es of  In  re  Moss,  120  GaL  695,  53  Pac.  357; 
In  re  Funkenstein's  Estate,  170  Cal.  594,  150 
Pac.  987.  These  cases  are  authority  for  the 
position  that  an  appeal  lies  from  the  order 
granting  or  refusing  to  grant  letters  of  guard- 
ianship only,  and  not  from  any  preliminary 
finding  of  competency  or  Incompetency.  In 
the  case  at  bar  the  appeal  was  from  the  or- 
der of  the  probate  court  in  which  the  peti- 
tion for  the  appointment  of  a  guardian  was 
denied.  The  denial  of  the  petition  Is  tanta- 
mount to  refusal  to  order  the  Issuance  of  let- 
ters of  guardianship.  Under  the  statute, 
therefore,  the  appeal  vested  the  district  court 
with  Jurisdiction. 

[2]  O.  S.  {  7178,  provides  that  If  an  appeal 


to  the  district  court  from  the  probate  court 
in  protwte  matters  be  on  questions  of  both 
law  and  fact  the  trial  in  the  district  court 
shall  be  de  novo.  Under  this  statute  the  dis- 
trict court  had  Jurisdiction  to  retry  the  issues 
presented  by  the  petition.  In  re  Estate  of  Mc- 
Vay  (on  rehearing)  14  Idaho,  64,  93  Pac.  31; 
Fraser  v.  Davis,  29  Idaho,  70,  156  Pac.  913, 
158Paa233.  The  district  court  while  hearing 
an  appeal  from  a  probate  court  In  probate 
matters,  does  not  exercise  the  powers  con- 
ferred upon  It  by  the  Constitution  as  a  court 
of  general  Jurisdiction,  but  exercises  the  pow- 
ers conferred  by  the  Constitution  upon  the 
probate  court  in  probate  matters.  Appeal  of 
Slattery,  90  Conn.  48,  96  AtL  178;  Holt  t. 
Guerguin  (Tex.  Civ.  App.)  166  S.  W.  581; 
21  Stand.  Bnc.  of  Proc.  670. 

The  district  court  In  the  exercise  of  Its 
appellate  Jurisdiction,  is  authorized  to  enter 
a  proper  Judgm^it  upon  the  Issues  before 
It  There  its  Jurisdiction  ends,  and  what- 
ever Judgment  is  entered  should  be  certified 
back  to  the  probate  court  for  execution  in  ac- 
cordance therewith.  In  re  Estate  of  McVay, 
supra;  Fraser  v.  Davis  (on  rehearing)  29 
Idaho,  81,  156  Pac.  913,  158  Pac.  233.  The 
district  court  should  have  remanded  the 
cause  to  the  probate  court  upon  the  order  ott 
appointment  of  Tuggle  as  guardian,  leaving 
it  to  the  court  to  Issue  letters  and  proceed 
vrlth  the  administration  of  the  estate. 

[3,  4]  However,  the  Issuance  of  the  letters 
out  of  the  district  court  was  an  irregularity, 
and  upon  the  resignation  of  the  guardian  so 
appointed  the  probate  court  had  power  to 
appoint  a  guardian  In  his  stead  upon  proper 
proceedings  taken  therefor.  Respondent's 
denial  that  appellant  was  ever  appointed 
guardian  of. his  person  or  estate  Is  in  the 
nature  of  a  collateral  attack  upon  the  or- 
der of  the  probate  court  appointing  appel- 
lant as  such  guardian.  In  re  Arva  and 
Elmer  Brady,  10  Idaho,  366,  79  Pac.  75. 
Since  the  probate  court  had  power  to  make 
the  appointment  Its  action  in  bo  doing  whs 
not  void,  and  is  not  open  to  successful  ocdlat- 
eral  attack. 

The  Judgment  of  the  district  court  must  be 
reversed,  and  the  cause  remanded,  witb  di- 
rections to  the  court  to  proceed  with  the 
settlement  of  the  account  Costs  awarded 
to  appellant 

MORGAN,  a  J.,  and  BUDOB^  J.,  ooncor. 
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(33  Idabo,  221) 
GRANT  V.  8T.  JAMES  MINING  CO^  Ltd. 

(SnpTeme  Court  of  Idaho.    July  18,  1920.) 

1.  Appeal  and  error  C=>I69,  173(1)  —  Ques- 
tions not  raised  below  will  not  be  oonsidered; 
defenses  cannot  be  raised  for  first  time  on 
appeal. 

As  a  general  mle,  a  party  cannot  avail 
bimgelf  of  a  defense  for  the  first  time  in  the 
sppellate  court;  nor  will  a  question  not  raised 
in  the  trial  court  be  considered  on  appeal. 

2.  Mines  and  minerals  4=>II4  —  Defect  In 
claim  of  laborer't  Hen  waived  by  fallur*  to 
object. 

A  defect  or  irregularity  in  the  claim  of 
lien  is  waived  by  a  failure  to  make  timely  ob- 
jection thereto. 

3.  Mines  and  minerals  ^=>II7  —  Evidence  on 
foredosHre  of  laborer's  Hen  held  to  sustain 
finding  as  to  appropriation  of  property. 

A  finding  that  respondent  bad  not  appro- 
priated property  to  his  own  use  and  benefit  is 
sustained  by  evidence  which  shows  that  a  sale 
of  the  property  by  him  to  a  third  party  was 
ratified  by  the  proper  officers  of  the  company 
owning  the  property. 

Api>eal  frtMU  District  >Gonrt,  Sbosbone 
County;  Bdgar  O.  Steele,  Presiding  Judge. 

Action  by  Peter  B.  Grant  against  the  St 
James  Mining  Company,  Limited,  to  fore- 
close a  laborer's  lien.  Judgment  for  plain- 
tur,  and  defendant  appeals.    Affirmed. 

John  M.  Qleeson,  of  Spokane,  Wash.,  and 
H.  J.  Hull,  of  Wallace,  for  appellant. 

Homing  &  McEvers  and  Cbarles  U  Heit- 
njan,  all  of  Wallace,  for  appellee. 


BUDOB,  J.  This  is  an  action  to  foreclose 
a  laborer's  Uen.  The  claim  '  of  lien  npon 
which  the  action  Is  based  was  for  $2,693. 
The  action  was  tried  by  the  court  findings 
of  fact  and  conclusions  of  law  were  filed 
and  a  Judgment  entered  decreeing  respond- 
ent entitled  to  a  lien  for  $625,  tbe  foreclosure 
of  tbe  same,  and  awarding  bim  attorney's  fee 
In  the  sum  of  $125,  and  bis  costs.  This  ap- 
peal Is  from  tbe  Judgment  Appellant  con- 
tends that  the  court  erred  In  not  dismissing 
tbe  cause  and  denying  respondent  a  lien  for 
the  reason  that  tbe  claim  filed  was  greatly 
in  excess  of  any  possible  claim  against  appel- 
lant No  issue  was  raised  on  this  point,  nor 
was  any  motion  or  objection  made  raising 
it  upon  tbe  trial  of  the  caus& 

[1,2]  Tbe  rule  Is  well  settled  that  a  party 
cannot  avail  himself  of  a  defense  for  tbe 
first  time  in  the  appellate  court,  nor  will  a 
question  not  raised  in  tbe  trial  court  be  con- 
sidered on  appeal.  Smith  ▼.  Sterling,  1  Ida- 
ho, 128;  Taylor  t.  Hall,  8  Idaho,  757,  71 
Pac  116 ;  Miller  t.  Donovan,  11  Idaho,  646, 
83  Pac.  608;  Marysvllle  Merc.  Co.  v.  Home 
Fire  Ins.  Co.,  21  Idaho,  377,  121  Paa  1026. 
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While  there  are  certain  exceptions  to  tbe 
foregoing  rule,  tbey  are  not  involved  In  this 
proceeding.  A  particular  application  of  this 
general  rule  has  been  made  in  cases  of  this 
character  by  holding  that  a  defect  or  Irregu- 
larity In  the  claim  of  lien  is  waived  by  a  fail- 
ure to  make  timely  objection  thereto.  27  Cyc. 
206 ;  General  Fire  Extinguisher  Co.  T.  Magee 
Carpet  Works,  199  Pa.  647,  49  Atl.  366; 
Wharton  v.  Real  Estate  Investment  Co.,  180 
Pa.  168,  36  Atl.  725,  57  Am.  St  Rep.  629; 
Klinefelter  v.  Baum,  172  Pa.  652,  33  AtL 
582 ;  Wheeler  v.  Ralph,  4  Wash.  «17,  30  Pac. 
709. 

[3]  It  Is  next  urged  that  tbe  court  erred  In 
not  finding  that  respondent  was  respon8il>le 
for  certain  dynamite  valued  at  $330,  which 
it  Is  alleged  be  bad  wrongfully  charged  to 
appellant  and  sold  to  tbe  Guelph  Company. 
Tbe  contention  upon  the  trial  was  that  re- 
spondent had  purchased  this  dynamite  for 
appellant  without  authority  and  had  con- 
verted it  to  his  own  use  and  had  never  ac> 
counted  to  appellant  therefor.  The  evidence 
shows  that  tbe  dynamite  was  purchased  for 
appellant  company  and  'that  the  purchase 
was  authorized  by  one  Whelan  then  tbe  sec- 
retary of  tbe  company.  The  court  found  tbat 
appellant's  claim  that  respondent  bad  appro- 
priated the  dynamite  to  bis  own  use  and  ben- 
efit was  not  supported  by  tbe  evidence.  This 
finding  |s  supported  by  tbe  evidence,  which, 
although  conflicting,  shows  tbat  the  sale  to 
the  Quelpb  Company  was  ratified  by  tbe 
proper  officers  of  appellant  company. 

Appellant  also  insists  tbat  tbe  court  erred 
In  not  finding  that  respondent  bad  received 
$214  for  boarding  two  men  from  the  0.  &  B. 
Mining  Company  and  aK>roprlated  It  to 
his  own  use  and  benefit  However,  this  Item 
in  the  pleadings  was  only  claimed  by  appel- 
lant xx)mpany  as  an  offset  against  other  sums 
claimed  by  respondent  which  tbe  court  dis- 
allowed. The  answer  admits  tbat  appellant 
owes  respondent  $525  for  services,  subject 
only  to  an  offset  for  tbe  $330  item  above  dis- 
posed of,  and  a  certain  draft  as  to  which 
appellant's  claim  has  been  upon  this  appeal 
abandoned. 

Assignments  4,  5,  and  6  need  not  be  dis- 
cussed, since  they  are  In  effect  disposed  of 
by  what  has  already  been  said. 

Tbe  seventh  assignment,  tbat  tbe  conrt  er- 
red in  allowing  an  attorney  fee  and  In  mak- 
ing a  decree  in  favor  of  plaintlfl.  Is  with- 
out merit  for  the  reason  that  it  depends  npon 
tbe  sufficiency  of  tbe  first  assignment  touch- 
ing tbe  existence  of  any  Uen  whatever;  It 
having  been  stipulated  upon  tbe  trial  that,  U 
tbe  court  found  respondent  entitled  to  a  lien, 
he  might  award  such  fee  as  he  thought  rea- 
sonable. 

Tbe  Judgment  is  affirmed.  Costs  are 
awarded  to  respondent 


MORGAN,  C.  J.,  and  RICE,  J.,  concur. 
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(44  Not.  1«4) 

AppllMtioB  Of  MORIARITY. 
(No.  2458.) 

(Supremo  <3oart  of  Nevada.     Aug.  6,  1920.) 

1.  Criminal  law  «=3573— One  accused  of  crime 
Is  entitled  to  a  speedy  trial. 

In  view  of  Rev.  Laws,  {  6865,  one  accnsed 
of  crime  is  entitled  to  a  speedy  trial. 

2.  Criminal  law  ^=9573— "Session  of  oourt"  as 
affeoting  right  to  speedy  trial  defined. 

Under  Criminal  Practice  Act,  {  646,  pro- 
▼idinx  tliat  if  a  defendant  whose  trial  has  not 
been  postponed  on  his  application  is  not  brought 
to  trial  at  the  next  session  of  the  court  at 
which  the  indictment  or  information  is  triable 
after  the  same  is  found  or  filed,  the  court  shall 
order  the  same  dismissed  unless  for  good  cause 
to  the  contrary,  the  term  "session  of  court," 
in  view  of  the  abolition  of  regular  terms,  means 
a  sitting  when  the  court  is  organized  to  hear 
and  determine  criminal  cases,  so  the  continuing 
of  a  criminal  case  at  a  time  when  no  jury 
was  drawn,  etc.,  is  not  a  denial  of  the  right 
to  speedy  trial,  so  a«  to  warrant  the  qnathinc 
of  the  indictment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Session.] 

3.  CoBStKntlonal  law  ^=>2l  I— Statute  denouno- 
Ing  syndleallsffl  not  dass  legislation. 

St.  1919,  c.  22,  denouncing  criminal  syn- 
dicalism, is  not  objectionable  as  class  legisla- 
tion denying  equal  protection;  it  being  applica- 
ble to  any  person  committing  the  acts  de- 
nonnced. 

4.  Habeas  corpus  <8=9S0(2)— Imperfection  In 
Indictment  not  considered. 

On  habeas  corpus,  imperfections  in  the 
indictment  because  it  consisted  of  generalitdes 
and  conclusions  cannot  be  considered,  and  if  the 
indictment  attempts  to  state  an  offense  of  a 
kind  which  the  conrt  assuming  to  proceed  has 
jurisdiction,  the  question  whether  the  facts 
charged  are  sufficient  to  state  an  offense  will 
not  be  examined  into. 

6.  Hab«M  o«rpBs  4=>33— Exoeeslveness  of  bond 
not  oensldored  where  petitioner  Is  uriable  to 
fumlsb  any. 
Even  though  the  action  of  the  conrt  in  rais- 
ing the  baU  from  $2,500  to  $5,000  violated  the 
spirit  of  Const  art.  1,  {  6,  forbidding  excessive 
bail,  the  matter  will  not  be  reviewed  on  habeas 
corpus,  where  it  appeared  petitioner  was  un- 
able to  furnish  any  bail  whatsoever. 

In  the  matter  of  the  original  application 
of  Mike  Morlarity  for  a  writ  of  babeaa  cor- 
pus to  secure  release  from  the  custody  of  the 
■beriff  of  Nye  county  who  was  holding  him 
tmder  indictment  Proceedlnga  dismissed, 
and  petitioner  remanded. 

M.  J.  Scanlan,  of  Reno,  for  petitioner. 

U  B.  Fowler,  Atty.  Gen.,  and  H.  H.  Atkin- 
son, Dist  Atty.  of  Nye  County,  of  Tonopah, 
for  respondent 


COLEMAN,  O.  J.  This  Is  an  original  pro- 
ceeding in  habeas  corpus.  It  appears  from 
the  return  to  the  writ  that  itetltloner  is  held 
by  the  sherift  of  Nye  county  onder  an  in< 
dictment  returned  by  the  grand  jury  of  tliat 
county.  , 

On  January  14,  1920,  the  petitioner  and 
one  M.  C.  Sullivan  were  separately  indicted 
by  the  grand  Jury  of  Nye  county  for  similar 
offenses,  and  on  February  7,  1920,  the  two 
cases  were  set  for  trial  for  March  29,  1920, 
with  the  understanding  that  the  Morlarity 
case  should  follow  the  Sullivan  caaa  On 
April  24  the  court  raised  the  bond  of  peti- 
tioner from  $2,500  to  $5,000.  Prior  to  March 
29  the  defendant  Sullivan  received  word  ot 
the  serious  illness  of  a  brother  in  Buttev 
Mont,  and  the  court  permitted  him  to  leave 
the  state  <m  his  own  reoognlzanoe.  On 
March  20  counsel  for  Sullivan  (who  was  at 
that  time,  and  is  now,  attorney  for  this  pe- 
titioner) sent  from  Reno  the  following  tele- 
gram to  the  district  judge  at  Tonopah: 

"Sullivan  advises  death  of  brother  and  fflness 
of  Bister  and  requests  postponement  Any  time 
later  suitable  for  me  unless  state  Insists  on 
proceeding  with  trial  of  Moriarity." 

In  pursuance  -of  this  telegram,  it  was 
agreed  tliat  the  two  cases  might  be  postponed 
for  trial,  and  on  March  29,  counsel  appear- 
ing for  both  defendants,  the  Sullivan  case 
was  set  for  May  12  and  the  Moriarity  case 
for  May  19.  It  also  appears  that  on  May  3 
the  district  court  of  Nye  county  drew  a  panel 
of  jurors  for  the  trial  of  criminal  cases  to 
appear  May  12,  and  tbat  on  the  following 
day.  May  4,  the  presiding  judge  of  that  court 
received  a  telegram  from  SuUivan's  attorney, 
reading  as  foUows: 

"Reno,  Nev.,  May  4,  1920.  Judge  AveriH. 
Tonopah,  Nev.  Just  received  wire  Sullivan 
Bubpcensed  as  witness  in  murder  inquest  whldi 
will  probably  last  two  or  three  weeks.  Request 
postponement  his  case.  Kindly  advise  me  soon 
as  convenient    M.  J.  Scanlan." 

It  also  appears  tbat  on  May  4  the  district 
court  of  Nye  county  entered  an  order  vacat- 
ing the  order  entered  the  day  before  for  the 
service  of  a  panel  of  jurors  to  appear  May 
12,  and  continued  the  trial  of  the  Sullivan 
case  to  September  6,  1920. 

It  is  alleged  in  the  petition  that  the  peti* 
tioner  has  at  all  times  since  F^ruary  7  been 
ready  and  anxious  for  a  trial  of  his  case,  has 
never  asked  for  nor  desired  a  continuance, 
and  that  he  has  been  confined  in  the  Jail  of 
Nye  county  continuously  since  January  14| 
1920,  except  for  the  period  between  Mardi 
31,  1920,  and  April  21,  1920.  It  is  also  aUe^ 
ed  tbat  on  May  7  counsel  for  petitioner  was 
informed  that  the  said  district  court  had  va- 
cated the  order  setting  petitioner's  case  for 
trial  on  May  19,  and  had  indefinitely  post- 
poned the  same,  without  informing  either  the 
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petttlatier  or  hla  eannael  ot  its  Intention  to 
hear  or  consldar  an  applicatl<»  for  sndi  an 
order,  and  that  Immedlatdy  npon  receiving 
notice  of  anch  an  order  connael  protested 
against  sncb  contlnnanoe  and  Insisted  upon 
the  trial  of  petitioner  on  May  19. 

The  retnm  shows  that  on  May  19  the  pe- 
titioner was  brought  Into  court,  at  which 
Ume  his  counsel  called  the  attention  of  the 
court  to  the  fact  that  it  was  the  time  prevl- 
aasly  fixed  for  the  trial  of  his  case.  It  also 
ippears  that  the  matter  was  continued  by 
the  court  until  the  following  day,  May  20, 
when  the  eoort  heard  a  motion  Interposed 
by  the  defendant  to  dismiss,  and  also  an  ap- 
plication by  the  state  (or  a  eontlnsance  of 
the  case  for  trial,  wblch  motion  to  dismiss 
was  denied  and  an  order  entered  continuing 
the  case  until  the  next  calendar.  Hence  these 
proceedings. 

[1, 2]  That  a  person  charged  with  a  crime 
Is  entitled  to  a  speedy  trial  no  one  will  deny 
CRev.  Laws.  {  6856 ;  Ex  parte  Stanley,  4  Nev. 
113;  Ex  parte  Laiicln,  11  Nev.  90),  but  as  to 
what  constitutes  a  speedy  trial  Is  frequently 
a  question  of  considerable  difficulty  to  deter- 
mine. Counsel  for  petitioner  contends  that 
our  statute  settles  the  question,  so  far  at 
least  as  this  matter  is  concerned,  and  to  sus- 
tain his  position  our  attention  Is  directed  to 
section  646  of  our  Criminal  Practice  Act  as 
amended  (Stats.  1919,  p.  436,  i  92),  which 
reads  as  follows: 

"V  the  defendant,  whose  trial  has  not  been 
poatponed  npon  his  application,  la  not  brought 
to  trial  at  the  next  sesrion  of  the  court  at  wUdi 
the  indictment  or  information  ia  triable,  after 
the  same  ia  foond  or  filed,  the  oanrt  shall  order 
the  indictment  or  information  to  be  dismissed, 
mlcaa  good  cause  to  th^  contrary  be  shown." 

It  is  asserted  that  there  was  a  session  of 
court  on  May  19,  and,  no  good  cause  being 
shown  as  a  ground  for  continuance,  petition- 
er was  denied  a  speedy  trial,  and  hence  is 
entitled  to  his  discharge.  As  to  this  conten- 
tion, we  may  say  that  there  was  no  such  ses- 
sion of  court  on  the  date  mentioned  as  Is  con- 
templated by  the  section  of  the  Practice  Act 
quoted.  In  most  of  the  states  of  the  Union 
the  law  requires  the  holding  of  regular  terms 
of  court,  and  such  was  the  law  in  Nevada  for 
a  while,  but  In  view  of  the  conditions  exist- 
ing in  this  state  It  was  thought  wtee  to  dis- 
pense with  regular  terms  of  the  district 
court.  State  t.  Jackman,  81  Nev.  611,  104 
Pae.  13, 

The  term  "session  of  tbe  court,"  as  used 
In  tbe  section  quoted,  does  not  refer  to  every 
occasion  when  court  convenes,  for,  as  is  well 
knoiwn,  the  court  may  convene  to  hear  mat- 
ters which  require  only  the  consideration  of 
tbe  iweeldlng  Judge,  but  the  term  "session  of 
the  court"  In  the  connection  In  which  It  Is 
used  In  the  sectlen  quoted,  necessarily  al- 
ludes to  a  "seasUm"  when  the  court  is  organ- 
ised to  hear  and  determine  criminal  cases. 


It  cannot  be  so  organised  unless  a  Jury  Iaw> 
fully  drawn  and  served  is  present,  ready  to 
participate  and  perform  its  function,  since 
a  trial  by  Jury  is  one  of  the  constitutional 
guaranties  enjoyed  by  Oiose  charged  with 
crime.  The  Supreme  Court  of  Pennsylvania, 
in  Clark  v.  Commonwealth,  29  Pa.  129, 
qieaklng  of  a  similar  statute,  in  which  a 
kindred  question  to  that  here  presented  was 
involved,  said: 

"Now,  the  evident  construction  of  this  section 
ia,  that  the  term,  session,  or  court*  intended 
by  tbe  act  ia  a  legally  constitnted  and  competent 
term,  session,  or  court.  It  meant  that  a  prose- 
cntor  should  not  allow  two  auch  terma  or  sea- 
siona  of  the  coart,  at  each  of  which  the  de- 
fendant might  be  legally  Indicted  or  tried,  to 
elapse  without  bringing  on  the  prosecution. 
But  to  constitute  a  competent  conrt,  aeveral 
things  are  necessary:  The  presence  of  the 
preaident  Judge  and  Jnrors,  grand  and  petit, 
drawn,  summoned,  and  impaneled  according  to 
law.  •  •  •  It  la  only  after  two  terma,  at 
l>otb  of  which  it  was  poaaible  to  indict  and  ttj 
them  according  to  law,  that  they  became  en- 
titled  to  a  diacharga.  The  atatnte  was  made  to 
restrain  the  malice  and  oppression  of  prose- 
cutors, and  to  relieve  wrongful  impriaonment; 
not  to  emborraas  the  administration  of  the 
criminal  law;  not  to  relieve  righteous  impriaon- 
ment and  to  defeat  public  Jnatice." 

See,  also.  Commonwealth  t.  Brown,  11 
PhUa.  370. 

[3]  It  Is  next  contended  that  the  act  tmder 
which  petitioner  was  Indicted  is  unconstitu- 
tional, in  that  it  is  class  legislation,  and  de- 
nies each  person  equal  protection  of  the  law. 
There  is  no  merit  whatever  in  this  conten- 
tion. The  statute  (Stats.  1919,  p.  83)  makes 
any  one  of  certain  acts  a  felony,  and  pro- 
vides that  "any  person"  who  commits  any 
of  the  acts  mentioned  shall  be  guUty  of  a 
felony.  The  statute  does  not  aim  at  any 
class,  nor  does  it  deny  to  any  person  equal 
protection  of  tbe  law,  but  It  Is  expressly  in- 
tended to  reach  "any  person,"  regardless  of 
the  class  to  which  he  belongs,  who  commits 
any  of  the  acts  designated.  In  the  very  re- 
cent matter  of  Ex  parte  McGee,  44  Nev. 
— ,  189  Paa  622,  we  held  that  the  test  of 
whether  or  not  a  statute  denies  the  equal 
protection  of  the  law  is  whether  all  persons 
similarly  situated  are  affected  ullke  In  re- 
spect to  the  privileges  conferred  and  the  lia- 
bilities Imposed.  The  act  In  question  does  not 
ofTend  against  this  rule. 

[4]  The  third  contention,  to  the  effect  that 
tbe  Indictment  does  not  ciiarge  a  crime  be- 
cause It  consists  of  generalities  and  concln- 
slons,  cannot  be  considered  In  a  habeas  cor- 
pus proceeding.  We  think  the  correct  rule 
on  this  point  Is  stated  by  the  Supreme  Court 
of  California  In  Ex  parte  Ruef,  160  CaL  668, 
89  Pac.  606,  wherein  it  Is  said: 

,"It  is  claimed  that  the  Indictments  fail  to 
state  a  public  offenae.  On  habeka  corpna  the 
inquiry  into  the  aof&ciency  of  an  indictment  ia 
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limited.  We  think  the  true  rule  la  that  where 
an  indictment  purports  or  attempts  to  state  an 
offense  of  a  kind  of  which  the  court  assuming 
to  proceed  has  jurisdiction  the  question  whether 
the  facts  charged  are  sufficient  to  constitute  an 
offense  of  that  kind  will  not  be  examined  into 
on  habeaa  corpus.  Here  the  indictments  clearly 
attempt  to  charge  extortion,  a  crime  defined  by 
•ection  M8  et  seq.  of  the  Penal  Code,  and 
within  the  Jurisdiction  of  the  superior  court. 
Without  expressing  any  opinion  as  to  whether 
these  indictments  should  be  held  to  be  good 
on  demurrer  or  other  direct  attack,  they  are  at 
least  not,  under  the  rule  stated,  so  defective 
as  to  permit  ua  to  hold  them  void  in  this  pro- 
ceeding." 

This  mie  Is  sustained  by  an  overwhelming 
weight  of  authority,  as  appears  froth  a  note 
to  Ex  parte  Robinson,  L.  R.  A.  1918B,  1148. 

[5]  Counsel  for  petitioner  seems  to  be  of 
the  impression  tbat  great  wrong  and  oppres- 
sion was  wrought  by  the  raising  of  the 
bond  of  petitioner  from  $2,600  to  $5,000,  and 
by  the  denial  by  the  court  on  May  20  of  the 
request  to  permit  petitioner  to  go  on  his  own 
recognizance.  It  may  be  that  the  spirit  of 
the  provision  of  the  Constitution  against  ex- 
cesslve  ball  (article  I,  |  6)  has  been  out- 
raged ;  but  this  Is  not  an  application  to  have 
the  bond  reduced,  nor  does  the  petition  or  the 
return  justify  snch  an  order,  for  in  the  pe- 
tition it  is  said  that  petitioner  is  unable  to 
furnish  bojnd  in  any  sum.  Hence  we  decline 
to  consider  the  question  of  ordering  a  reduc- 
tion of  the  bond. 

It  Is  not  contended  that  the  district  court 
abused  its  discretion  or  in  any  way  violated 
the  rights  of  the  petitioner  in  entering  the 
order  of  May  4,  vacating  the  order  of  the 
previous  day  for  the  service  of  a  panel  of 
Jurors  to  appear  May  12. 

For  the  reasons  given.  It  is  ordered  that 
these  proceedings  be  dismissed  and  that  the 
petitioner  be  remanded  to  the  custody  of  the 
officers. 

BANDERS  and  DUCKER,  JJ,  concor. 


(79  Okl.  90) 

MOUNTS  V.  BOARDMAN  CO.  et  al. 
(No.  9771.) 

(Supreme  Oonrt  of  Oklahoma. '  July  20,  1920.) 

(SyUabiu  hi  <A«  Coiirt.) 

I.  Prinelpai  and  agent  i8==>t45(2)— Agent  deal- 
lag  in  hit  own  .name  binds  principal. 

For  most  purposes  the  contract  of  an  agent, 
who  deals  in  his  own  name  without  disclosing 
that  of  his  principal,  is  the  contract  of  the 
principal,  and  when  discovered  the  principal 
may  be  held  liable,  as  a  general  rule,  unless  it 
clearly  appears  that  the  contracting  party  in- 
tended to  give'  exclusive  credit  to  the  agent. 


2.  Principal  and  agent  «=»23(l)— implied  agae- 
cy  established  by  words  or  coeduet. 

An  implied  agency  may  be  established  from 
words  or  conduct  of  the  parties  and  drcnm- 
stances  of  the  particular  case,  and,  while  it  is 
more  readily  inferable  from  a  series  of  trans- 
actions, it  may  be  implied  from  a  single  trans- 
action. 

3.  PriMlpaJ  and  agent  «e»24  —  Agenoy  wbei 
resting  in  parol  Is  for  Jury. 

In  law  actions  in  this  jurisdiction  the  ques- 
tion of  agency,  when  resting  in  parol,  is  a 
question  of  fact  to  be  determined  by  the  jury. 

4'.  Husband  and  wife  «=>26(6)— Mere  relatloa- 
siilp  does  not  nalu  bnsband  wife's  agent. 
The  relationsliip  of  husband  and  wife  will 
not,  unaccompanied  by  other  circumstances,  au- 
thorise the  conclusion  that  the  husband  is  the 
agent  of  liis  wife;  but  such  fact  may  be  taken 
into  consideration,  and  is  usually  entitled  to 
considerable  weight  when  taken  in  connection 
with  other  circumstances  as  tending  to  estab- 
lish the  facts  of  agency. 

5.  Appeal  and  error  $=>IOOI(l)— Verdlet  not 
set  aside  where  evidence  tends  to  support  It. 

In  an  action  at  law  the  verdict  of  the  jury 
will  not  be  set  aside  on  the  ground  iff  insuffi- 
dency  of  evidence  where  there  is  any  evidence 
reasonably  tending  to  support  it. 

6.  Appeal  and  error  «=»  1 170(7)— Statute  pre- 
vents reversal  for  erroneous  admission  of  evi- 
dence unless  miscarriage  of  justice  results. 

Tliis  court  is  not  authorised  to  reverse  a 
case  on  the  erroneous  admission  of  evidence, 
unless,  after  an  examination  of  the  entire  rec- 
ord, it  appears  to  the  court  tliat  the  error  com- 
plained of  has  probably  resulted  in  a  miscar- 
riage of  Justice,  or  constitutes  a  substantial 
violation  of  a  constitutional  or  statutory  rigbL 

Error  from  Dtstrlct  C!onrt,  Tillman  Coun- 
ty:  Frank  Mathews,  Judge. 

Action  by  the  Boardman  Company  against 
Kate  L.  Mounts  and  another.  Judgment  for 
plaintiff,  and  defendant  named  brings  error. 
Affirmed. 

Mounts,  Davla  &  Williams,  of  Frederick, 
for  idaintiff  in  error. 

Edward  Spiers,  of  Oklahoma  City,  and 
Wils<m  *  Roe,  of  Frederick,  for  defendants 
in  error. 

RAINET,  O.  J.  This  action  was  instituted 
in  the  district  court  of  Tillman  county  by  the 
Boardman  Company  as  irialntlff  against  John 
H.  Mounts  and  Kate  L.  Mounts  as  defendants. 

The  plaintifF,  the  Boardman  (Company,  sold 
one  John  H.  Mounts  two  silos  to  be  erected 
on  the  southeast  quarter  of  section  12,  town- 
ship S  south,  range  16  west,  Tillman  county, 
Okl.,  evidenced  by  a  written  contract  and 
two  promissory  notes  for  the  purchase  price 
thereof,  which  were  signed  by  Jolin  H. 
Mounts.  It  was  agreed  in  the  contract  that 
the  land  should  stand  as  security  for  the 
payment  of  the  notes.    The  action  was  on 
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the  contract  and  notes  against  John  H. 
Moonts  and  his  wife,  Kate  L.  Mounts.  John 
H.  Mounts  admitted  liability.  The  lien  claim- 
ed was  abandoned,  and  the  action,  proceeded 
to  trial  against  Kate  L.  Mounts,  resulting  in 
a  Judgment  against  taer,  from  which  she  aih 
pealed  to  this  court 

Plaintiff  alleged  in  its  petition  that,  at  the 
time  of  entering  into  said  contract,  John  H. 
Mounts  was  the  agent  and  acting  for  his 
wife,  Kate  li.  Mounts,  in  the  management  of 
her  proi>erty,  and  as  such  agent  had  author- 
ity to  contract  for  her,  and  that  in  purchas- 
ing said  silos  was  acting  as  her  agent,  and 
that  the  silos  were  erected  on  her  land. 
Plaintifr  further  alleged  that  at  the  time  of 
entering  into  said  contract  it  believed  that 
John  H.  Mounts  was  the  owner  of  said  land, 
and  that  it  did  not  discover  the  land  was  the 
property  of  Kate  L.  Mounts  untU  some  time 
thereafter.  The  petition  -  alstf  alleged  that 
Kate  Ij.  Mounts  had  ratified  and  confirmed 
the  action  of  Jier  husband,  John  H.  Mounts, 
by  taking  ana  accepting  said  silos  with  full 
knowledge  of  the  conditions  under  which 
they  were  erected. 

The  facts,  as  disclosed  by  the  evidence, 
are  substantially  as  follows:  In  the  year 
1911,  John  H.  Mounts  conveyed  the  land 
upon  which  the  silos  were  erected,  together 
with  other  lands,  to  his  wife,  Kate  L.  Mounts, 
for  a  recited  consideration  of  $1  and  love 
and  affection.  On  April  Q,  1913,  he,  claiming 
to  be  the  owner  of  the  land,  entered  into  a 
contract  for  the  purchase  of  the  silos,  which 
were  erected  in  August  of  that  year.  The  de- 
fendant Kate  L.  Mounts  knew  that  said  silos 
were  being  erected  on  her  land  and  was 
present  part  of  the  time  and  asked  several 
questions  concerning  them,  and,  in  response 
to  a  question  as  to  how  they  liked  them, 
she  and  her  husband  each  replied:  "They 
are  fine."  She  was  present  when  the  notes 
for  the  purchase  price  were  signed.  The 
evidence  also  shows  that  John  H.  Mounts  had 
full  charge  of  the  silos  and  sold  silage  from 
them  later  in  that  year,  and  that  said  silos 
were  a  permanent  improvement  on  Mrs. 
Monnts'  land.  In  1915,  Mr.  Mounts  entered 
into  a  rental  contract  for  the  land  as  agent 
for  bis  wife. 

[1]  From  the  foregoing  it  appears  that  the 
case  attempted  to  be  presented  grows  out  of 
a  contract  with  an  agent  dealing  in  his  own 
name  without  disclosing  the  name  of .  his 
prlncipaL  In  such  circumstances,  the  law 
is  that,  as  a  general  rule,  the  principal,  when 
discovered.  Is  liable  unless  It  clearly  appears 
that  the  contracting  party  Intended  to  give 
excdtisive  credit  to  the  agent  21  Ruling  Case 
Law,  890  (see  cases  cited  in  footnote). 

[2,  3]  Agency  may  be  established  by  show- 
ing either  ah  express  appointment  with  au- 
thority to  act  or  by  implication  from  conduct 
for  which  the  principal  is  responsible.  The 
plaintiff  does  not  contend,  nor  does  the  evi- 


dence show,  an  express  appointment  by  Kate 
L.  Mounts  of  John  H.  Mounts  as  her  agent  to 
purchase  the  silos  in  question.  An  implied 
agency  may  be  established  from  words  or 
conduct  of  the  parties  and  the  circumstances 
of  the  particular  case,  and,  while  it  is  more 
readily  inferable  from  a  series  of  transac- 
tions, it  may  be  inferred  from  a  idngle  trans- 
action. 2  0.  J.  436,  436.  And  in  law  actions 
in  this  Jurisdiction  the  question  of  agency, 
when  resting  in  parol  is  a  question  of  fact 
to  be  determined  by  the  Jury.  Leasure  v. 
Hughes,  178  Pac.  096 ;  Mass.  Bonding  &  In- 
surance Co.  V.  Vance,  180  Pac.  693 ;  Bmer- 
son-Brautingham  Imp.  Co.  t.  Bitter,  170  Pac. 
482. 

[4,  S]  We  agree  with  counsel  for  defendant 
tliat  the  relationship  of  husband  and  wife 
existing  between  John  H.  Mounts  and  Kate 
L.  Mounts  does  not,  unaccompanied  by  other 
circumstances,  authorize  the  conclusion  that 
Jolm  H.  Monnts  was  the  agent  of  tils  wif& 
Bryan  et  al.  v.  Orient  Lbr.  &  Coal  Co.,  66 
Okl.  370,  156  Pac.  897.  But  such  fact  may 
be  taken  into  consideration,  and  Is  usually 
entitled  to  considerable  weight  when  taken  in 
connection  with  other  circumstances,  as  tend- 
ing to  establish  the  fact  of  agency.  2  C.  J. 
440.  In  this  case  the  question  of  whether 
Jotm  H.  Mounts  was  the  agent  of  his  wife, 
Kate  L.  Mounts,  In  purchasing  the  silos,  was 
submitted  to  the  Jury  under  proper  instruc- 
tions, and  we  are  not  authorized  to  set  aside 
the  verdict  of  the  Jury  If  there  is  any  evi- 
dence reasonably  tending  to  support  it 
Dickinson  v.  Perry,  75  Okl.  26,  181  Pac.  604 ; 
St.  Paul  Fire  &  Marine  Ina.  Co.  v.  Roblson, 
180  Pac.  702 ;  McCoy  et  al.  v.  Woslka  et  al., 
76  Okl.  3,  180  Pac.  967;  Strong  t.  Day  et  al., 
176  Pac.  401. 

The  defendant  Kate  L.  Mounts,  although 
present,  did  not  testify  in  the  case,  and  we 
are  not  prepared  to  say  there  is  not  any  evi- 
dence reasonably  tending  to  supi>ort  the  ver- 
dict on  the  question  of  implied  agency.  This 
makes  It  unnecessary  for  us  to  discuss  the 
evidence  In  connection  with  the  assignment 
of  error  to  the  effect  that  the  evidence  is 
insuflScient  to  show  ratification  or  that  she 
is  estopped  to  deny  the  agency. 

[6]  Complaint  is  made  that  the  court  erred 
In  admitting  over  defendant's  objection  plaln- 
tlff's  Exliibit  6,  which  was  a  property  state- 
ment executed  and  signed  by  John  H.  Mounts, 
and  Exhibit  8,  which  was  a  written  lease 
of  the  land  on  which  the  silos  were  construct- 
ed, executed  by  John  H.  Mounts  as  agent  of 
Kate  L.  Monnts ;  the  date  of  said  lease  being 
the  27th  day  of  September,  1916.  Counsel  do 
not  attempt  to  show  how  defendant  was  prej- 
udiced by  the  admission  of  the  first-named 
Exhibit  &nd  we  are  at  a  loss  to  see  how  It 
could  have  prejudiced  the  rights  of  the  de- 
fendant Although  an  implied  agency  may 
be  established  from  acts  of  a  similar  nature 
done  a  short  time  thereafter,  it  Is  doubtful 
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whether  this  lease  (Ebchlbit  8)  was  not  ex- 
ecuted too  long  after  the  silos  were  parcbitsed 
to  have  been  admissible  to  establish  the  fact 
of  agency.  But  assuming  without  deciding 
that  the  lease  was  Improperly  admitted  In 
evidence,  It  does  not  follow  that  the  judgment 
should  be  reversed  by  reason  thereof.  Under 
section  eOOS,  Rev.  Laws  1910,  this  court  Is 
not  x>ermltted  to  reverse  a  case  on  account 
of  the  erroneons  admission  of  evidence,  un- 
less after  an  examination  of  the  entire  record 
It  appears  to  the  court  that  the  error  com- 
plained of  has  probably  resulted  In  a  miscar- 
riage of  Justice,  or  constitutes  a  substantial 
violation  of  a  constitutional  or  statutory 
right.  We  have  examined  the  record  and  are 
of  the  opinion  that  the  evld^ice  la  sufficient 
to  support  the  Judgment,  after  laying  this 
evidence  out  of  the  case,  and  that  the  verdict 
returned  by  the  Jury  Is  Just  and  In  further- 
ance of  JUStlCSb 
The  Judgment  Is  therefore  affirmed. 

KANE,  HARRISON,  PITCHPORD,  JOHN- 
BON,  and  McNEILXi,  33.,  concur. 
BAMSBy,  J.,  concurs  In  the  conclusion. 


(79  Okl.  89) 

STATE  ex  rel.  GILL  v.  MORRIS,  8M)retary  of 
State.    (No.  10702.) 

(Supreme  CSourt  of  Oklahoma.    July  20, 1920.) 

(Svlldbu*  by  the  Court.) 
Constitutional  law  «=»  10— State  referendum  In- 
applicable to  amendment  of  federal  Constitu- 
tion. 

Referendum  provialMis  of  state  Constitu- 
tiona  and  statutes  cannot  be  applied  in  the  rati- 
fication or  rejection  of  amendments  to  the  fed- 
eral Constitution  without  violating  the.  require- 
ment of  article  5  of  such  Constitution  tiiat  such 
ratification  shall  be  by  the  Legislatares  of  the 
several  states  or  by  conventions  therein,  as 
Congress  shall  decide. 

Original  proceedings  in  mandamus  by  the 
State,  on  the  relation  of  Warren  P.  Gill, 
against  Joe  S.  Morris,  as  Secretary  of  State. 
Writ  denied. 

Stuart,  Cruce  &  Cruce,  of  Oklahoma  City, 
for  complainant 

S.  P.  Freellug  and  E.  h.  Pulton,  both  of 
Oklahoma  City,  for  respondent. 

KAMB,  J.  This  is  an  original  proceeding 
in  mandamus  commenced  by  the  complain- 
ant for  the  purpose  of  securing  an  order 
commanding  the  respondent,  as  Secretary  of 
State,  to  flie  a  certain  referendum  petition, 
which  seeks  to  submit  Senate  Concurrent 
Resolution  No.  2,  whldi  ratifies  the  Joint 
resolution  of  the  Congress  of  the  United 
States  proposing  the  prohibition  amendment 
to  the  federal  (Constitution,  to  a  vote  of  the 
people,  pursuant  to  the  referendum  clause  of 
the  state  Constitution.    The  respondent,  as 


Secretary  of  State,  refused  to  veodre  fhe 
referendum  petition  or  to  file  the  same  In 
his  office  or  to  transmit  the  same  to  the 
Attorney  General,  to  provide  a  ballot  title 
aa  provided  by  state  law,  npoa  the  fol- 
lowing grounds  which  are  Indorsed  on  the 
petition: 

"Filing  within  petition  is  hereby  refused  and 
rejected  for  the  reason  that  the  1919  session 
of  the  Legislatnre  of  Oklahoma,  under  its  con- 
stitutional powers,  by  Senate  Concurrent  Reso- 
lution No.  2,  ratified  the  joint  resolution  ot 
the  Congress  of  the  United  States,  proi^slng 
the  prohibition  amendment  to  the  Cionstitntion 
of  the  United  States,  thereby  binding  the  state 
of  Oklahoma;  and,  which  action  of  said  Legis- 
lature is  final  and  in  conformity  with  the  CSon- 
Btitotion  of  Oklahoma,  and  the  said  resolution 
of  the  Congress  of  the  United  States,  and  not 
subject  to  reference  to  the  people  I9  referen- 
dum petition." 

The  prohibition  amendment  waa  proposed 
by  the  Cangress  pursuant  to  that  part  of  ar- 
ticle S  of  the  federal  Omstltutlon,  whldt  pro- 
vides, In  substance,  that  the  Congress,  when- 
ever two-thirds  of  both  Houses  deem  It  nec- 
essary, shall  propose  amendments  to  thla 
(Constitution,  which  shall  be  valid  to  all  in- 
tents and  purposes  as  part  of  the  Constlto- 
tlon,  whoi  ratified  by  the.  Legislatures  of 
three-fourths  of  the  several  states;  and  the 
concurrent  resolution  of  the  Legislature 
which  is  sought  to  be  referred  was  passed 
for  the  purpose  of  ratifying  this  proposed 
amendment 

The  contentions  of  the  Attorney  Cteneral, 
In  behalf  of  the  respondent,  are  muunailaed 
by  him  in  bis  brief  as  follows: 

"First  In  adopting  article  S  of  the  federal 
CV>n8titntion,  wherein  it  is  provided  that  the 
Constitution  might  be  ratified  'by  the  Legisla- 
tures of  three-fourths  of  the  several  states,  or, 
by  conventions  In  three-foarths  thereof,'  the 
intention  and  purpose  of  the  constitutional  con- 
vention was  to  exclude  the  people  of  the  varl- 
oua  states  from  voting  directly  upon  amend- 
ments to  the  Constitution  and  to  give  such  right 
only  to  their  representativea  in  the  Legislature, 
or  in  a  convention  called  for  the  purpose  of  rat- 
ifying the  amendment.  That  is,  the  word  'Leg- 
islature,' as  used  In  this  article,  refers  to  a  rep- 
resentative legislative  body  and  does  not  refer 
to  or  comprehend  the  legislative  power  or  an- 
thority  of  a  state. 

"Second.  The  act  of  the  Legislatnre  of  tbla 
state  in  ratifying  the  prohibition  amendment 
to  the  CSonstitution  of  the  United  States  waa 
not  an  act  of  the  Legislature  as  used  and  con- 
templated In  section  1,  art.  6,  of  'the  state  0<»- 
stitution,  providing  for  the  referendum." 

On  fhe  other  hand,  it  Is  contended:  (1) 
That  the  word  "Legislature,"  as  used  in  the 
fifth  article  of  the  Constitution  of  the  United 
States,  is  not  used  in  its  tedinfcal  and  re- 
stricted sense,  but  means  the  lawmaking 
power  of  the  state,  in  existence  at  the  time 
the  amendment  to  the  Constitution  of  the 
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United  States  was  sabmitted  to  tbe  original 
states  by  Congress.  (2)  That  the  referendum 
provision  of  the  Constitation  of  Oltlaboma 
applies  to  all  legislative  action  by  tbe  state 
Legislature,  except  as  to  tbose  i>articular 
laws  enumerated  in  tbe  Initiative  and  refer- 
endnm  section,  and  applies  alike  to  acts,  biUs, 
and  resolutions. 

Whatever  differences  of  legal  and  Judicial 
opinion  may  have  existed  as  to  the  proper 
solution  of  the  questions  presented  herein 
have  heen  definitely  settled  favorably  to  tbe 
contention  of  tbe  Attorney  General  by  tbe 
Supreme  Court  of  the  TTnlted  States  in  the 
opinions  recently  banded  down  in  Hawke  v. 
Smith,  Secretary  of  State,  262  U.  S.  — ,  40 
Sup.  Ct.  495,  64  Ia  Bd.  — ,  and  Hawke  v. 
Smith,  Secretary  of  State,  252  U.  S.  — , 
40  Sup.  Ct  498,  64  L.  Ed.  

In  the  first  of  these  opinions,  wblcb  re- 
versed a  decree  of  the  Supreme  Court  of 
Ohio  (126  N.  E.  400)  affirming  a  decree  of  the 
lower  court  by  which  a  demurrer  was  sus- 
tained to  a  petition  seeking  to  enjoin  the 
submission  of  a  referendum  to  tbe  electors 
on  the  question  of  the  ratification  which  the 
General  Assembly  had  made  of  the  proposed 
eighteenth  amendment  to  tbe  fMeral  Consti- 
tution, It  was  held  that — 

"Referendum  provisions  of  state  ConstitutioSB 
and  statutes  eannot  be  applied  in  the  ratifica- 
tion or  rejection  of  amendments  to  the  federal 
Constitution  without  violating  the  requirement 
of  article  5  of  such  Constitution,  that  snch  rat- 
ification shall  be  by  the  Legislatures  of  the  sev- 
eral states,  or  by  conventions  therein,  as  Con- 
gress shall  decide." 

The  second  case  involved  tbe  submission 
to  a  vote  of  the  people  under  tbe  referen- 
dum the  proposed  nineteenth  amendment  to 
the  Constitution  extending  tbe  right  of 
suffrage  to  women.  The  Supreme  Court 
held  that  the  case  presented  the  same  ques- 
tion as  that  already  decided  in  the  first  case, 
and  reversed  the  Judgment  of  the  Supreme 
Court  of  Ohio  (127  N.  B.  924),  which  held 
that  tbe  Constitution  of  tbe  state,  requiring 
such  submission  by  a  referendum  to  the 
people,  did  not  violate  article  S  of  the  fed- 
eral Constitution. 

Upon  tbe  authority  of  those  cases,  tbe  writ 
prayed  for  is  denied. 

AH  tbe  Justices  concur. 


tm  (M.  212) 

8TURTEVANT    V.    JORDAN,    Secretary   of 
State.    (S.  F.  9531.) 

(Supreme  Court  of  California.    July  8,  1920.) 

i.  Cesrts  «=>ie6  —  Oral  opfnlon  by  Supreme 
Cosrt  may  be  glveni  to  be  followed  by  wrlt- 

tM  0|llaiOB. 

Where  a  deciidon  as  to  ballots  in  an  election 
t»  be  held  soon  necessitates  prompt  decision. 


the  Supreme  C!onrt  may  render  an  oral  (pinion, 
and  later  file  a  written  opinion  to  place  the 
court's  views  on  record. 

2.  Elections  «=3 126(3)— Primary  electloa  bal- 
lot for  associate  Jnstloes  of  a  District  Court 
of  Appeal  should  show  ofllee  as  singlo  ofllee 
for  which  two  are  to  be  selected. 
In  the  first  election  of  associate  Justices 
of  a  division  of  the  District  Court  of  Appeal 
under  Const,  art.  6,  {  4,  as  amended  in  1918, 
the   primary  election   ballot   should   show   the 
office  of  associate  Justice  as  a  single  office  for 
which  two  or  more  persons, are  to  be  selected 
with  all  candidates  appearing  as  for  that  office 
and  not  specially  for  either  of  the  two  asso- 
ciate justzceships  to  be  filled  at  the  election. 

In  Bank. 

Application  by  George  A.  Sturtevant 
against  Frank  0.  Jordan,  Secretary  of  State 
of  the  State  of  Cialifomia,  for  mandamus. 
Prayer  of  tbe  petition  for  peremptory  writ 
of  mandate  granted. 

Andrew  F.  Burke,  of  San  Francisco,  for 
petitioner. 

U.  S.  Webb,  Atty.  QeiL,  and  Robert  W. 
Harrison,  Deputy  Atty.  Qea,  for  reqjondent 

PSR  CURIAM.  Tbe  question  Involred  In 
this  proceeding  for  a  writ  of  mandate  was 
whether  in  the  matter  at  tbe  primary  elec- 
tion to  be  held  August  81,  1920,  for  tbe  two 
associate  Justices  of  Division  2  of  the  Dls- 
tUct  Court  of  Appeal  of  the  First  Appellate 
District,  tbe  ballot  should  be  in  sudi  form  as 
to  show  each  associate  Justiceship  as  a  sep- 
arate and  distinct  office,  each  distlngnlsbed 
from  tbe  ether  by  giving  the  name  of  the 
present  incumbent  by  appointment,  and  to  be 
voted  upon  separately;  or  In  such  form  as  to 
show  the  office  of  associate  Justice  as  a  single 
office  for  which  two  persons  are  to  be  select- 
ed, with  all  candidates  for  the  office  appear- 
ing as  candidates  for  "that  office,"  and  not 
"specially"  for  either  of  tbe  two  posltiona  to 
be  filled  at  the  election. 

[1 , 2]  Owing  to  the  necessity  for  a  prompt 
decision,  an  oral  decision  was  roidered  from 
the  bench  at  the  close  of  the  argument,  su»- 
tainlng  the  view  last  stated,  viz.:  That  tbe 
ballot  for  the  purposes  of  nomination  and 
election  should  show  the  office  of  associate 
Jnstlce  of  Division  2  of  the  District  Ourt  of 
Appeal  of  the  First  Appellate  District  as  a 
"single  office,"  for  which  two  persons  are  to 
be  selected,  with  all  candidates  for  the  of- 
fice appearing  as  candidates  for  that  "ofiSce," 
and  not  "specially"  for  "eltber"  of  tbe  two 
associate  Justiceships  to  be  filled  at  tbe  elec- 
tion. A  peremptory  writ  of  mandate  In  ac- 
cord with  the  prayer  of  tbe  petition  was 
thereupon  ordered  issued.  This  opinion  Is 
filed  in  order  that  the  views  of  the  court  oo 
tbe  question  may  be  of  record. 

The  conclusion  of  the  court  is  in  accord 
with  the  well-settled  rule  and  practioe  In  this 
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state  with  regard  to  the.  nomination  and  elec- 
tion of  persons  to  public  office  where  more 
than  one  person  Is  to  be  selected  for  the  same 
office,  such  as  associate  justice  of  the  Su* 
preme  Court,  judge  of  the  superior  court  of 
counties  having  more  than  one  such  judge, 
etc.,  except  in  the  matter  of  selection  of  some 
one  to  fill  an  unexpired  term  by  reason  of 
vacancy.  The  claim  of  respondent  Is  that 
the  situation  here  is  different  by  reason  of 
the  language  of  a  provision  of  section  4,  art. 
6,  of  the  Constitution  with  relation  to  the 
first  election  for  associate  justices  of  the  new 
divisions  of  the  District  Courts  of  Appeal  of 
the  first  and  second  appellate  districts  creat- 
ed by  amendment  of  that  section  in  1918  (see 
Sl.  1919,  p.~xsxli).  By  that  provision  it  was 
decreed  that  upon  the  adoption  of  the  amend- 
ment "the  Governor  shall  appoint  six  persons 
to  serve  as  justices  of  the  district  courts  of 
appeal-^three  as  justices  of  division  two  of 
the  first  appellate  district,  and  three  as  jus- 
tices of  division  two  of  the  second  appellate 
district — from  and  after  their  qualification 
and  until  the  next  general  election  and  quall- 
.  fication  of  their  successors,"  It  was  further 
provided  therein  that  the  justices  so  elected 
in  each  division  shall  so  classify  themselves 
by  lot  that  one  shall  go  out  of  office  at  the 
end  of  four  years,  one  at  the  end  of  eight 
years,  and  one  at  the  end  of  twelve  yearsi 
Another  provision  of  the  section  is  substan- 
tially to  the  efTect  that  one  of  these  justices 
In  each  division  shall  be  the  presiding  justice 
thereof  "and  as  such  shall  be  ai^ointcd  or 
elected,  as  the  case  may  be,"  which  explains 
why  <mly  two  persons  are  to  be  selected  as 
associate  justices.  Another  provision  of  the 
section  is  that — 

"The  justices  of  the  District  Courts  of  Ap- 
peal shall  be  elected  by  the  qualified  electors 
within  their  respective  districts  at  the  general 
state  election,  and  the  term  of  offlde  of  said  jus- 
tices shall  be  .twelve  years  from  and  after  the 
first  day  of  January  next  succeeding  their 
election." 

Taking  the  section  as  a  whole,  it  seems  to 
us  that  fairly  construed  it  means  that  at  the 
general  election  of  1920  selection  must  be 
made  to  fill  all  of  these  new  jndgeshlps  pre- 
cisely as  if  no  appointment  by  the  Governor 
had  been  provided  for  or  made,  the  term  of 
office  of  the  persons  selected  to  commence  as 
provided  In  the  general  provision  quoted 
above,  on  the  first  day  of  January  next  suc- 
ceeding the  election,  and  to  continue,  as  de- 
termined by  lot,  four,  eight,  and  twelve  years 
therefrom,  while  the  appointees  of  the  Gov- 
ernor are  to  hold  until  the  commencement 
of  the  term  of  the  jndges  so  elected.  If  this 
be  the  proper  construction,  as  we  think  is 
tme,  the  general  rule  to  which  we  have  re- 
ferred is  clearly  applicable. 

It  should  be  noted  that  there  is  a  plain  dis- 
tinction between  the  situation  presented  by 


this  case,  and  the  situation  where  a  vacancy 
In  Judicial  office  occurs  and  is  filled  by  ap- 
pointment to  hold  until  the  next  general  elec- 
tion, when  the  vacancy  must  be  filled  by  the 
election  of  a  justice  or  Judge  who  shall  hold 
the  office  "for  the  remainder  of  the  unexpir- 
ed term."  In  such  a  case,  for  all  the  pur- 
poses of  election,  every  unexpired  term  Is  a 
separate  and  distinct  office,  to  be  separately 
designated  on  the  ballot 

In  view  of  our  conclusion  on  ttie  question 
presented,  the  prayer  of  the  petition  for  a 
peremptory  writ  of  mandate  was  granted. 

ANGELLOTTI,  C.  J.,  and  SHAW,  lAW- 
LOR,  and  LENNON,  JJ^  being  all  the  Jus- 
tices who  heard  the  argument,  concur. 

OLNEY  and  SLOANE,  JJ.,  deeming 
themselves  disqualified,  do  not  participate. 


(183  Cal  KM) 
TRABER  at  al.  V.  RAILROAD  COMMISSION. 
(S.  F.  9280.) 

(Supreme  Oonrt  of  California.    July  9,  1920.) 

1.  Public  service  commissions  «S332— Soope  of 
review  of  facts  found. 

Notwithstanding  the  dedaration  of  Public 
Utfiities  Act,  {  67,  that  the  Railroad  Commis- 
sions determination  of  matters  of  fact  are  not 
subject  to  review,  its  determination  on  the  ques- 
tion whether  or  not  the  facts  existing  are  snffi- 
dent  to  bring  the  case  witliin  the  scope  of  its 
power  must  be  sabject  of  review,  so  far  as 
they  present  a  question  of  law  bearing  on  that 
subject,  and  the  provision  that  "conclusions" 
of  the  commission  on  the  facts  are  final  does 
not  apply  to  facts  necessary  to  the  existence 
of  the  jurisdiction  of  the  commission  to  act; 
but  where  the  evidence  in  proof  of  snch  facts  la 
substantial  in  character,  and  justifies  the  in- 
ference or  conclusion  that  the  facts  did  exist. 
then  snch  findings  are  binding  and  conclusive. 

2.  Waters  and  water  oonrses  «s>257  —  Coa- 
traets  of  Fresno  Canal  &  Irrigation  Company 
of  1875  subject  to  regulation. 

The  Fresno  Canal  &  Irrigation  Company, 
incorporated  on  February  16,  1871,  under  St. 
1853,  p.  87  (Qarfielde  &  Snyder,  p.  273),  St. 
1861,  pp.  618-622,  {§  22-39,  and  St.  1869-70, 
p.  660,  had  the  power  to  act  as  a. public  serv- 
ice corporation  for  the  supply  of  water  for 
irrigation,  and,  having  acted  as  such.  Its  con- 
tracts of  1875,  entered  into  for  furnishing  wa- 
ter, are  subject  to  regulation  by  the  Railroad 
Commission,  as  provided  in  the  Public  Utilities 
Act 

3.  Waters  and  water  oourses  «=>2I6— Statvts 
concerning  organization  of  corporation  aot 
repeated  by  implication. 

Act  April  2,  1870  (St.  1869-70,  p.  660),  re- 
lating to  the  organisation  of  corporations,  did 
not  operate  as  a  repeal  by  implication  of 'Act 
May  14,  1862  (St  1862,  p.  540),  relating  to 
the  organization  of  corporations  for  the  con- 
struction of  canals  and  supplying  of  water. 
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4.  Statutes  «: 
lot  favored. 
The  repeal  of  statutes  by  implication  is  not 
fSTored,  and  where  there  are  two  laws  upon 
the  same  subject  they  must  be  so  construed 
u  to  maintain  both,  if  it  can  be  done  without 
deatroying  the  evident  intent  and  meaning  of 
the  later  act. 


5.  Corporations  ^=o3i2*/i,  New,  vol.  16  Key- 
No.  Series— Property  taken  by  condemnation 
■eeessariiy  dedleated  to  pnblio  use;  "pub- 
lie  utility  admlnlsterinp  a  publio  servloe." 

Of  necessity,  property  taken  under  power 
of  eminent  domain  is  dedicated  to  public  use, 
and  to  that  extent  a  corporation  exercising  sucb 
power  Is  a  "public  utility  administering  a  pub- 
Uc  serriee."  in  view  of  Const.  1849,  art.  1,  {  8. 
fB!d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Public  Utility.] 

6.  Waters  and  water  oourses  9=3254— No  pre- 
lumptlon  of  public  use  arose  froM  diversion 
snd  sale  of  water. 

Prior  to  the  adoption  of  Const.  1879,  art. 
14.  I  1,  no  presumption  of  a  public  use  arose 
from  the  mere  fact  that  a  corporation  diverted 
waters  and  agreed  to  sell  it  to  certain  persons. 

7.  Wsters  and  water  oourses  «=»254 — Finding 
that  eorporatlon  dedicated  waiter  to  public  use 
lustslned  by  evidence. 

A  finding  by  the  Railroad  Commission  that 
Fresno  Canal  &  Irrigation  Company,  organized 
nnder  St  1863,  p.  87  (Oarfielde  &  Snyder,  p. 
273).  St.  1862,  p.  540,  St.  1861,  pp.  618-622, 
II  22-89.  and  St  1869-70,  p.  660,  dedicated 
certain  water  in  187S  to  a  public  use  and  be- 
csme  a  public  utility,  KM  supported  by  the  evi- 
dence. 

8.  Waters  and  water  courses  «=>254— Contracts 
to  supply  water  held  not  inconsistent  with 
dedication  to  public  use. 

The  fact  that  contracts  were  made  by  wa- 
ter company,  declaring  that  the  agreement  to 
supply  water  should  be  appurtenant  to  reapec- 
tire  tracts  of  laod,-  is  not  inconsistent  with  the 
theory  of  a  dedicatiMi,  and  such  contracts  re- 
lating to  the  service  of  water  diverted  to  pub- 
lic use  are  subject  to  regulation  and  control  by 
the  public  authorities,  whether  acting  under  laws 
then  existing  or  under  laws  subsequently  en- 
seted. 

9.  Waters  and  water  oourssa  4=3254 — Corpora- 
tloa  had  power  to  sell  water,  whether  arti- 
cles so  declared  or  not. 

A  corporation  organized  under  Stv  1853,  p. 
87  (Garfielde  &  Snyder,  p.  273),  St  1862,  p. 
540,  St  1861,  pp.  618-622,  H  22-39,  and  St 
1869-70,  p.  6G0,  had  the  power  to  sell  water  for 
pnblie  use,  whether  its  articles  so  declared  or 
not 

10..  Waters  and  water  courses  4=9254 — Agree- 
ment of  water  company  as  to  use  of  Its  canal 
held  not  a  discrimination. 
Where  a  water  company,  in  constructing  a 
canal,  found  it  necessary,  by  reason  of  the  con- 
struction of  a  ditch  by  other  persons  who  had 
appropriated  water,  to  enter  into  an  agreement 
with  such  other  persons  to  carry  their  water 
in  its  canal  free  of  charge,  other  users  of  the 
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Implication  )  water  could  not  claim  that  an  order  of  the 
Railroad  Commission  fixing  the  rates  for  wa- 
ter to  be  used  by  them  authorized  an  unlawful 
discrimination;  the  arrangement  between  the 
water  company  and  the  owners  of  the  ditch, 
which  interfered  with  its  construction,  not  mak- 
ing tbe  company  the  owner  of  the  water  divert- 
ed from  the  river  and  carried  to  and  delivered 
to  such  persons,  the  effect  being  that  the  prior 
appropriators  had  a  common  use  of  the  ditcli, 
although  it  was  under  the  control  of  the  water 
company. 


In  Bank. 

Proceeding  In  certiorari  by  John  W.  Traber 
and  another  to  review  an  order  and  decision 
of  the  Railroad  Commission  of  the  State  of 
California.    Petition  for  writ  denied. 

Short  &  Sutherland,  W.  A.  Sutherland, 
and  J.  O.  Traber,  all  of  lYesno,  for  ai^Il- 
cants. 

Milton  M.  Dearlng,  of  Fresno;  for  certain 
water  nsers. 

Hugh  Gordon,  of  Los  Angeles  (Douglas 
Brookman,  of  San  EVandsco,  of  counsel)  t 
for  respondent 

SHAW,  J.  This  is  a  proceeding  in  certio- 
rari, under  the  Public  DtlUtles  Act,  by  plaln- 
tifls,  for  themselves  and  In  behalf  at  22 
other  persons  Interested  in  like  manner,  to 
review  an  order  and  decision  of  the  Railroad 
Commission  made  on  June  6,  1919,  flxlng 
rates  to  be  charged  by  the  Fresno  Canal  & 
Land  Corporation  for  water  supplied  from  its 
canal  for  the  Irrigation  of  land.  The  ground 
for  review  ia  that  the  Fresno  Land  &  Canal 
Corporation  is  not  a  public  utility,  at  least 
so  far  as  plaintiffs'  rights  to  water  are  con- 
cerned; that  the  respectlTe  rights  of  the 
plaintiffs  to  the  water  are  private  rights 
appurtenant  to  their  respective  tracts  of  land, 
and  consequently  that  the  commission  is 
without  power  over  them,  and  may  not  fix 
rates  different  from  those  fixed  by  the  re- 
spective  contracts  between  plaintiffs  and  the 
predecessor  in  Interest  of  said  corporation. 
It  is  also  claimed  that  the  order  is  void,  be- 
cause it  authorizes  the  canal  corporation  to 
make  an  improper  discrimination  in  the  rates 
charged. 

Tbe  Fresno  Canal  &  Land  Corporation  was 
incorporated  on  January  5,  1917.  It  thereup- 
on took  over  the  properties  and  functions  of 
the  EYesno  Canal  &  Irrigation  Company,  and 
ever  since  that  time  it  has  been  operating 
the  large  water  system  in  Fresno  county 
previously  operated  by  the  last-named  corpo- 
ration. In  the  year  1917  It  made  two  appli- 
cations to  the  Railroad  Commission,  under 
section  32  of  the  Public  UtlUUes  Act  (Stats. 
1915,  p.  132),  asking  said  commission  to  In- 
vestigate tbe  condition  of  the  business  car- 
ried on  by  said  corporation  and  make  an 
award  regulating  and  fixing  the  rates  to  be 
charged  by  said  corporation  for  the  service 
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of  water  by  It  by  meana  of  said  water  system. 
On  June  6,  1919,  the  oommlsaion  made  Its 
award  and  decision  In  tbe  matter'  of  said 
applications,  declaring  that  tbe  corporation 
should  thereafter  charge  for  tbe  service  of 
water  at  the  rate  of  $200  per  year  for  each 
160  acres  of  land  served.  The  plaintiffs.  In 
connection  with  other  persona,  numbering  24 
In  all,  had  been  previously  receiving  water 
from  the  corporation  under  contracts  made 
In  1875  with  Its  predecessor  In  Interest,  i»o- 
vldlng  that  they  should  receive  water  at  the 
rate  of  $25  annually  for  each  quarter  section 
served.  The  object  of  the  present  action  is 
to  annul  said  order,  so  far  as  these  parties 
are  concerned. 

[1]  Section  67  of  the  Public  Utilities  Act 
authorizes  this  proceeding  in  review.  It  pro- 
vides that  the  review  shall  not  be  extended 
further  than  to  determine  whether  tbe  com- 
mission has  regularly  pursued  its  authority 
and  whether  or  not  it  has  violated  any  con- 
stitutional right  of  the  petitioner.  It  also 
provides  that  the  findings  and  conclusions  of 
the  commission  on  questions  of  fact  shall  be 
final  and  not'  subject  to  review.  The  first 
duty  of  the  commission  with  respect  to  such 
applications  was  to  inquire  into  and  deter- 
mine whether  or  not  the  facts  existed  that 
were  necessary  to  confer  upon  it  Jurisdiction 
to  act  in  the  matter.  Notwithstanding  the 
declaration  of  section  67  that  the  commis- 
sion's determination  of  matters  of  fact  are 
not  subject  to  review,  it  must  be  held  that  its 
determination  upon  the  question  whether  or 
not  the  facts  existing  are  sufficient  to  bring 
the  case  within  the  scope  of  its  powers  must 
be  subject  to  review,  so  far  as  they  present 
a  question  of  law  bearing  upon  that  subject, 
and  that  the  provision  that  the  "conclusions" 
of  the  commission  on  the  facts  are  final  does 
not  apply  to  facts  necessary  to  the  existence 
of  the  jurisdiction  of-  the  commission  to  act 
Del  Mar,  etc.,  Co.  v.  Eshleman,  167  CaL  677, 
140  Pac.  691,  94a  But  If  the  evidence  In 
proof  of  such  facts  is  substantial  in  char- 
acter, and  Justifies  the  Inference  or  conclu- 
sion that  the  facts  necessary  to  the  juris- 
diction of  the  commission  did- exist,  then, 
under  the  general  principles  of  law  regarding 
the  proceeding  in  certiorari,  its  decision  as 
to  the  effect  of  such  evidence  Is  binding  and 
conclusive  on  the  reviewing  court  Farmers' 
etc..  Bank  t.  Board,  97  Oal.  325,  32  Pac.  312; 
In  re  Grove  Street,  61  Cal.  453;  Ex  parte 
Stemes,  77  Cal.  162,  19  Pac.  275,  11  Am.  St 
Rep.  251;  De  Pedror^ia  ▼.  Superior  Court, 
80  Cal.  145,  22  Pac.  71;  Cahlll  v.  Superior 
Court,  145  Cal.  44,  78  Pac.  467;  Grannls  v. 
Superior  Court  146  Cal.  255,  79  Pac.  891, 
106  Am.  St.  Kep.  23.  Our  consideration  of 
the  facts  presented  must  therefore  be  govern- 
ed by  this  principle. 

The  Public  Utilities  Act  and  the  Consti- 
tution (section  23,  art  12)  undoubtedly  give 
the  commission  power  to  make  orders  pre- 
scribing the  rates  to  be  charged  by  corpora- 


tions engaged  in  opersttnjr*  ■yatem  of  water- 
works or  canals  for  tbe  distribution  of  water 
dedicated  to  public  use.  If  said  canal  cor- 
poration was  BO  engaged,  and  the  water  it 
agreed  to  supply,  and  was  supplying,  to  the 
plaintiffs  for  their  land,  was  a  part  of  the 
water  so  dedicated  to  public  use,  the  power 
of  the  commission  to  make  the  order  Is  clear. 
Tbe  rights  of  these  parties  arise  from  con- 
tracts made  with  the  Fresno  Canal  &  Irriga- 
tion Company,  and  the  inquiry  relates  ex- 
clusively to  the  character  and  business  of 
that  company  and  its  water  supply,  and  the 
nature  and  effect  of  those  contracts. 

[2]  We  think  the  evidence  was  sufficient  to 
sustain  the  conclusion  of  the  commission  tliat 
the  company  last  named  was  a  public  utility 
at  the  time  these  contracts  were  made,  and 
that  the  water  to  be  supplied  by  It  in  pursu- 
ance of  said  contracts  was  a  part  of  the 
water  it  had  dedicated  to  public  use.  The 
Oesno  Canal  &  Irrigation  Company  was  in- 
corporated on  February  16,  1871.  Paragraph 
III  of  its  original  articles  stated  that  it  was 
formed  for  the  purpose  of  constructing  ca- 
nals out  of  Kings  river  with  which  to  supply 
water  for  irrigation  to  lands  along  and  near 
the  line  of  its  canals  and  to  collect  rents 
for  the  use  of  the  water  it  supplied.  In  May, 
1871,  said  paragraph  III  was  amended,  by 
eliminating  the  foregoing  provisions  and 
stating  in  lieu  thereof  that  the  corporation 
was  formed  to  erect  dams  or  other  works  in 
the  channel  of  Kings  river  and  its  branches 
at  points  near  and  above  the  town  of  Center. 
vllle  and  for  the  oonstructtcm  and  enlarge- 
ment of  canals  out  of  Kings  river,  and  to 
continue  said  canals  along  such  routes  as 
should  be  found  most  feasible  across  Fresno 
county  in  every  available  direction.  Nothing 
was  said  in  the  amendment  about  supplying 
water  for  irrigation  or  for  any  other  use  to 
any  person  or  about  charges  or  rates  for 
water  supplied.  The  articles  also  declared 
that  the  company  was  organized  under  the 
act  of  April  14,  1853,  "and  the  several  acts 
amendatory  thereof  and  supplemental  there- 
to." 

•iTie  act  of  April  14,  1853,  provided  for  the 
organization  of  corporations,  but  not  for  cor- 
porations for  supplying  water.  Stats.  1853, 
p.  87  (G.  &  S.  p.  273).  The  act  of  May  14. 
1862,  which  was  supplemental  to  the  act  of 
1853,  provided  that  corporations  could  be 
formed  under  the  act  of  1853  for  "the  oon> 
stmctton  of  canals,  for  the  transportation  of 
passengers  and  freights,  or  for  tbe  purpose 
of  irrigation  or  water  power,  or  for  the  con- 
veyance of  water  for  mining  dr  manufactur- 
ing purposes,  or  for  all  of  such  purposes." 
Stats.  1862,  p.  540.  It  also  provided  that 
such  corporations  should  have  power  "^  es- 
tablish, collect,  and  receive  rates,  water 
rents,  or  tolls,  which  shall  be  subject  to  reg- 
ulation by  the  board  of  supervisors,"  and  al- 
so the  power  to  exercise  the  right  of  eminent- 
domain  by  acquiring  land  or  other  property- 
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necessary  for  lt3  canals  by  condemnation  In 
the  mode  prescribed  by  the  railroad  act  of 
1861.  Stats.  1861,  p.  618.  H  22  to  39.  The 
declaration  In  Its  articles  that  said  corpo- 
ration was  formed  under  the  act  of  1868  and 
the  several  acts  snpplemental  thereto  In- 
cludes the  act  of  1862  aforesaid  as  one  of 
the  acts  under  whldi  It  was  organized.  This 
act,  in  effect,  gives  the  corporations  organ- 
ized under  It  the  power  to  act  as  a  public 
service  corporation  for  the  supply  of  water 
tot  Irrigation.  In  Price  v.  Riverside,  etc., 
Co.,  66  Cal.  431,  It  was  decided  that  "every 
corporation  deriving  Its  being  from  the  act 
above  dted  <the  act  of  1862)  has  Impressed 
upon  It  a  public  trust — the  duty  of  furnish- 
ing water,  If  water  It  has,  to  all  those  who 
come  within  the  class  or  community  for 
whose  alleged  benefit  it  has  been  created. 
•  •  •  The  power — In  Its  nature  a  public 
power — and  the  public  duty  are  correlative. 
The  duty  exists  without  any  ezix'ess  statu- 
tory words  Imposing  It  wherever  the  public 
use  appears."  It  is  therefore  clear  that  the 
company,  in  so  far  as  it  derives  its  powers 
from  the  act  of  1862,  was  a  cocporatlon  of 
the  class  now  known  and  described  as  a 
public  utility,  and  one  which,  with  regard  to 
public  service  It  carries  on.  Is  subject  to  rec- 
nlation  by  the  Ballroad  Commission  as  pro- 
vided in  the  Public  Utilities  Act 

Anotber  act  supplemental  to  the  act  of 
April  14,  18S3,  Is  the  act  of  ApiU  2,  1870. 
Stats.  186&-70,  p.  660.  (By  an  obviously  clrai- 
eal  error  It  refers  to  the  previous  act  as  the 
set  of  April  14,  1863.)  This  act  repeals  ail 
acts  and  parts  of  acts  In  conflict  with  Its  pro- 
Tiaions.  Section  13.  The  plalutUts  contend 
that  tlie  Fieano  Canal  ft  Irrigation  Conq>any 
must  be  deemed  to  have  been  formed  under 
the  later  act  alone.  Section  1  of  the  act  of 
1870  la  In  substantially  the  same  words  as 
section  1  of  the  act  of  1862  above  quoted, 
and  the  subsequent  provisions  of  the  act  are 
similar  to  those  of  the  act  of  1862,  except 
that.  Instead  of  referring  to  the  Ballroad  Act 
of  1861  for  the  mode  of  condemning  private 
property  for  corporate  purposes,  the  act  it- 
self (sections  4  to  11),  prescribes  the  mode, 
and  with  the  further  exception  that  it  con- 
tains nothing  corresponding  to  section  8  of 
tlie  act  of  1862,  the  section  providing  that 
tlie  rates  estabUshed  by  a  company  formed 
under  it  shall  be  "subject  to  regulation  by 
the  board  of  snpervlsOTs,"  and  andiortzing 
Budi  corporations  to  make  rules  regulating 
the  distribution  of  its  water  and  the  like. 
The  argument  is  that  these  omissions  oper- 
ate as  a  repeal  of  those  parts  of  the  act  of 
1862  which  In  Price  v.  Riverside,  supra,  were 
held  to  make  the  corporations  formed  under 
that  act  public  utilities,  and  hence  that  the 
Fresno  Canal  &  Irrigation  Company  had  an- 
thoilt7  to  act  as  a  corporation  for  the  private 
pnrpoee  of  diverting,  distributing,  and  selling 
water  for  Its  own  profit,  free  from  public  Ki- 
ulation  of  any  kind. 
191  P.— 24 


[8, 4]  We  do  not  think  the  act  of  1870  oper- 
ated as  a  repeal  by  impllcatl(»i  of  the  act 
of  May  14,  1862.  The  repeal  of  statutes  by 
Implication  Is  not  favored.  The  rule  is  "tliat 
where  there  are  two  laws  upon  the  same 
subject,  tbey  must  be  so  construed  as  to 
maintain  both,  if  it  can  be  done  without  de- 
stroying the  evident  intent  and  meaning  of 
the  latter  act"  Merrill  v.  Goriiam,  6  CaL 
42;  Hilton  v.  Curry,  124  Cai.  87,  66  Pac.  784. 
Ttie  act  of  1870  expressly  repeals  all  parts  of 
other  acts  which  are  "in  conflict"  with  it.  Tlie 
provisions  of  section  S  of  the  act  of  1862  do 
not  In  any  manner  conflict  with  the  act  ot 
1870,  but  are  entirely  consistent  therewith. 
Hence  there  is  no  express  repeal  thereof.  Nor 
do  ttie  provisions  of  the  latter  act  show  that 
it  was  intended  as  a  complete  substitute,  and 
so  to  operate  as  a  repeal  of  the  earlier  act, 
under  the  mie  applied  in  Mack  v.  Jastro, 
126  Cal.  132,  68  Pac.  872.  Both  statutes 
were  In  force  when  said  company  was  .organ- 
ized, and  it  must  be  considered  as  a  comi>any 
formed  under  both  statutes,  and  as  having, 
potentially,  at  least  tl>e  powers  conferred  by 
both. 

[6,  S]  The  act  of  1870  confers  authority  to 
exercise  the  power  of  eminent  domain.  This 
would  be  a  taking  of  private  property  for 
public  use.  Const  1849,  art  1,  {  8.  Of  ne- 
cessity, the  property  so  taken  would  be  dedi- 
cated to  public  use,  and  to  that  extent  at 
least  the  corporation  taking  it  would  be  a 
public  utility  administering  a  public  service. 
But  it  does  not  appear  that  the  Fresno  Canal 
&  Irrigation  Company  took  any  of  its  prop- 
erty in  that  manner,  and  it  may  be  conceded 
that  the  act  of  1870  might  very  reasonably 
be  construed  to  authorize  the  formatlan  of  a 
corporation  to  appropriate,  distribute,  and 
sell  water  veithout  dedicating  it  to  public  use. 
It  is  to  be  noted  that  these  transactions  took 
place  prior  to  the  adoption  of  the  Constitu- 
tion of  1879  declaring  that  the  use  of  all  wa- 
ter appropriated  for  sa1^,  rental,  or  distribu- 
tion is  a  public  use.  Article  14,  i  1.  At  that 
time,  therefore,  no  presumption  of  a  public 
use  arose  from  the  mere  fact  that  the  corpo- 
ration diverted  water  and  agreed  to  sell  It  to 
certain  persons.  If  there  were  no  other  evi- 
dence of  a  dedication  of  the  water  to  sudi 
public  use.  It  might  be  conceded  that  the 
proof  before  the  commission  was  insufflciemt 
to  show  Jurisdiction.  But  there  was  other 
evidence,  consisting  of  acts  and  declarations, 
which  were  suGBclent  in  that  respect  as  we 
will  proceed  to  show. 

[7]  After  the  Irrigation  company  liad  com- 
pleted  Its  dam,  It  was  necessary  to  construct 
a  canal  through  the  higher  banks  bt  Kings 
river  in  order  to  take  the  water  to  lands  sus- 
ceptible of  Irrigation.  The  company  was 
without  funds  wherewith  to  do  so.  It  pro- 
posed to  the  plaintlfTs  and  those -whom  they 
represent  24  in  number,  that  if  th^  would 
excavate  tite  canal  through  said  banks  the 
company   would'  thereupon    execute   water- 
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right  contracts  to  each  person  so  asslstlzig, 
for  the  delivery  ,of  one  cubic  foot  of  flowing 
water  per  second  for  each  quarter  section  of 
land,  at  an  annual  rate  of  $25.  The  proposal 
was  accepted,  and  said  parties  excavated 
the  canal  under  this  agreement.  Thereupon 
the  company -executed  to  said  24  persons  the 
contracts  now  under  consideration.  They  were 
all  in  the  same  form.  They  e&ch  recite  that 
it  was  agreed  that  the  company  might  sell 
1,000  water  rights  of  one  cubic  foot  each,  and 
that,  if  the  water  in  its  canals  fell  short  of 
1,000  cubic  feet,  the  water  it  had  should  be 
distributed  proportionally  to  the  respective 
purchasers  of  such  1,000  water  rights.  At 
the  hearing  one  of  the  plaintiSs  testified  that 
at  the  time  the  negotiations  for  these  con- 
tracts were  under  way,  Mr.  Church,  the  man- 
ager of  the  company  stated  that  the  company 
had  1,000  cubic  feet  of  water  and  Intended 
to  dispose  of  all  of  the  1,000  water  rights; 
that  it  was  not  for  disposition  to  any  par^ 
ticular  person,  but  that  "anybody  was  to  have 
it  as  wanted  it";  and  that  "the  water  was  for 
sale,  and  if  any  man  had  the  money  he  could 
get  it,  until  the  1,000  were  disposed  of."  It 
also  appeared  that  either  before  or  after 
said  contracts  were  made  the  company  was 
willing  to  and  actually  did  sell  all  said  water 
rights  to  any  one  who  would  sign  the  form  of 
contract  prepared  by  the  company.  It  la 
apparent  that  the  company  made  no  limita- 
tion upon  the  persons  who  should  buy,  ex- 
cept such  as  were  necessary  for  the  conven- 
ient delivery  of  the  water  from  Its  canals  to 
,  the  land  of  such  purchaser. 

The  contracts  provided  that  the  company 
was  to  furnish  the  water  at  its  main  canal 
or  some  branch  thereof,  and  was  to  place 
a  gate  therein  to  allow  the  water  to  flow  into 
a  side  ditch  to  be  built  by  the  purchaser 
from  bis  land  to  said  gate,  whidi  side  ditch, 
after  construction,  should  be  under  control 
of  the'  company  and  become  one  of  its  branch 
ditdies,  with  the  right  to  use  and  enlarge 
the  same,  providing  such  act  did  not  interfere 
with  the  delivery  of  water  to  said  land. 
Sublect  to  these  and  similar  restrictions,  de- 
pending upon  the  situation  of  the  particular 
tract,  the  water  was  for  sale  to  all  who  would 
apply.  From  all  this  evidence  the  commis- 
sion concluded  that  the  conduct  of  the  com- 
pany in  disposing  of  its  water  in  this  man- 
ner amounted  to  a  dedication  thereof  to  pub- 
lic use.  We  think  the  evidence  was  sufficient 
to  establish  that  fact.  Thayer  ▼.  Cal.  Dev. 
Co.,  164  Cal.  128,  128  Pac.  21.  The  offer  of 
the  company  was  a  general  offer,  to  any  and 
all  persons  who  should  apply  for  the  water 
upon  its  terms  for  their  lands.  'Wlietber  In 
all  cases  audi  an  offer  would  constitute  a 
dedication  to  public  use  or  not,  it  is  clear 
that  evidence  of  such  offer  and  acceptance 
is  sufficient  to  Justify  a  flnding  of  such  dedi- 
cation. As  soon  as  the  contracts  were  all 
sold,  the  persons  making  the  purchase  and 
the  lands  to  which  the  water  was  to  be  ap- 


plied would  comprise  the  portion  of  fh« 
public  entitled  to  the  nse,  and  to  whose  use 
the  water  was  dedicated,  ao  far  as  It  was  nec- 
essary thereto. 

It]  The  fact  that  contracts  were  made  de- 
claring that  the  agreement  to  supply  water 
should  be  appurtenant  to  the  respective  tracts 
of  land  is  not  inconsistent  with  the  theory 
of  a  dedication  to  public  use.  EYeano  C.  ft 
I.  Co.  T.  Park,  129  Cal.  437,  62  Pac.  87.  Such 
contracts  relating  to  the  service  of  water  de- 
voted to  public  use  are  subject  to  regulatlini 
and  control  by  the  public  authorities,  wheth- 
er acting  under  laws  then  existing  or  under 
laws  subsequently  enacted.  Southern  P.  Ca 
V.  SprUig  Valley  W.  Co.,  173  CaL  298, 159  Pac. 
865,  L.  a  A.  1917E,  680. 

[I]  In  this  view  of  the  case  the  point  made 
by  the  plaintiffs  that  the  amendment  to  its  ar- 
ticles eliminated  the  pre-existing  declaration 
that  the  company  was  organized  to  furnish 
water  and  collect  rates  for  its  use  becomes 
Immaterial.  By  the  acts  under  which  the 
company  was  formed  It  had  the  power  to 
sell  water  for  public  use  whether  its  articles 
so  declared  or  not 

[10]  The  objection  that  the  order  of  the 
Railroad  Commission  authorized  an  unlaw- 
ful discrimination  between  persons  similarly 
situated  with  regard  to  the  use  of  the  water 
Is  not  well  taken.  It  appears  that,  at  and 
before  the  time  the  company  was  constructing 
its  diversion  works  and  preparing  for  the 
construction  of  its  canal,  certain  other  per- 
sons owning  some  1,700  acres  of  land  had 
constructed  a  ditch  and  had  taken  water 
from  Kings  river  therein  to  their  lands  for 
the  Irrigation  thereof,  and  claimed  a  prior 
right  to  do  so,  both  to  the  water  taken  and  to 
the  use  of  the  ditch  through  which  it  was 
carried.  As  this  ditch  would  interfere  with  the 
construction  of  the  canal  laid  out  by  the  com- 
pany, it  became  advisable  to  make  some  ar- 
rangement with  said  persons  for  a  common 
use.  Accordingly  It  was  arranged  that  the 
company  should  construct  its  canal  as  laid 
out,  and  that  thereafter  it  should  take  out  of 
the  river  at  its  headgate  the  quantity  of 
water  previously  diverted  by  said  persons, 
and  should  carry  the  same  to  a  designated 
place  on  its  canal,  and  there  deliver  It  to 
said  other  persons  Into  a  canal  to  be  c<mi- 
structed  by  them  leading  to  their  lands,  and 
that  in  view  of  the  mutual  conces.slons  of 
the  parties  the  comiwny  should  make  no 
charge  for  such  carriage  of  the  water.  This, 
in  substance,  was  the  arrangement  made  at 
that  time,  and  under  it  the  company  has  ever 
since  carried  the  water  from  the  river'to  said 
canal  of  said  other  persons  free  of  charge, 
as  it  had  agreed  to  do.  The  order  of  the  Rail- 
road CommiaakMi  did  not  expressly  auth<MP- 
Ize  this  to  be  continued,  but  it  did  not  pro- 
vide that  it  should  be  discontinued,  and  this 
constitutes  the  discrimination  ccHnplalned  of. 
The  arrangement  made  between  the  company 
and  these  persons  waa  entirely  lavrful,  and  it 
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did  not  make  the  company  the  owner  of 
the  water  It  diverted  from  the  river  to  be 
carried  to  and  delivered  to  these  persons  for 
tbeir  lands.  It  was  a  mere  arrangement 
whereby  the  ditch  of  the  company  was  for 
tlmt  purpose  to  be  naed  by  the  other  persons 
to  carry  their  water  to  their  lands.  The 
^ect  was  that  they  had  a  comm<m  use  of 
the  ditch,  although  it  was  nnder  the  control 
of  the  company. 

Upon  the  filing  of  the  petition  herein  the 
court  did  not  order  a  writ  of  review  to  Issue 
and  return  to  be  made,  but  merely  made  an 
order  that  the  respondent  show  cause  why 
such  writ  should  not  Issue.  We  are  unable  to 
perceive  any  reason  for  the  Issuance  thereof. 

The' petition  for  a  writ  of  review  is  denied. 

We  concur:  ANGE3.L0TTI,  0.  X;  Olr 
NBY,  J.;  8L0ANB,  J.;  LKNNON,  J.;  WII/- 
BCB.  J.;  LAWLOR.  J. 


(fl  Cal.  App.  788) 
CHASTEK  et  al.  v.  ALBERTSON  tt  al. 
(Civ.  3125.) 

(District   Court   of   Appeal,    Second    IMatrict, 
Division  1,  CaUfornia.    May  28,  1920.) 

I.  Appeal  and  error  «=>93 1  ( I )— Evidence  ooa- 
(Idered    most   favorably    toward    prevailing 
jarty. 
In  determining  whether  a  Judgment  ia  war- 
ranted  by   the   evidence,   the   appellate   court 
must  consider  the  tes.timony  in  its  most  favor- 
able aspect  toward  the  prevailing  party. 

Z  Bailment  «=3|4(l)— Ordinary  oare  required 
of  automobile  dealer  trying  out  car  to  be 
credited  on  purchase. 
Where  one,  desiring  to  purchase  an  auto- 
mobile, left  with  the  dealer  a  car  to  be  credited 
on  the  purchase  price  to  determine  its  value, 
tlie  bailment  was  for  the  mutual  benefit  of  both, 
and  ordinary  care  was  required  to  be  exercised 
by  the  dealer  in  protecting  the  car  while  re- 
taining it  for  the  purpose  of  ascertaining  its 
value. 

3.  Bailment  «s>l4(  I )— Automobile  dealer  did 
BOt  exereise  ordinary  oare  to  proteot  car 
left  to  determine  value  for  purpose  of  credit 
00  new  oar. 

Where  one,  contemplating  the  purchase  of 
an  automobUe  from  a  dealer,  left  with  him  an 
old  car  to  have  its  value  ascertained  for  the 
purpose  of  crediting  the  amount  on  the  pur- 
chase price,  and  the  car  was  stolen,  in  an  action 
br  the  purchaser  to  recover  the  value  of  the 
car  held  that  the  court  was  Justified  in  conclud- 
ing that  ordinary  care  was  not  used  for  pro- 
tection of  the  automobile,  the  defendant  dealer 
having  left  it  at  the  curb  unlocked. 

4.  Bailment  ^»30— Complaint  to  recover  value 
•f  automobile  negligently  lost  by  bailee  suf. 
Udent,  thcugti  allegations  were  In  general 
appropriate  for  action  for  conversion. 

A  complaint,  alleging  that  plaintiff  left  an 
automobile  with  defendants  as  bailee,  and  sub- 
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seqoently  demanded  the  return  thereof,  and 
that  they  failed  and  refused  to  return  the 
same,  to  the  damage  of  the  plaintiff  in  a  cer- 
tain suin,  while  in  general  form  the  allegations 
are  appropriate  to  an  action  for  conversion, 
warranted  a  recovery  as  against  one  who  as- 
sumed the  obligation  of  a  depositary,  who 
must  upon  demand  redeliver  or  become  liable 
for  value  of  the  property,  in  view  of  Civ.  Code, 
i  1822. 

5.  Pleading     «=>  406  (5)  —  Special     objection* 
waived  by  not  demurring. 

Any  special  objections  which  might  have 
been  urged  as  to  the  completeness  of  the  alle- 
gations of  a  complaint  were  waived  where  no 
demurrer  was  interposed. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Frederick  W.  Houser,  Judge. 

Action  by  Marlon  W.  Chastek  and  the 
New  Jersey  Fire  Insurance  Company  against 
Fred  S.  Albertson  and  John  Hoover.  Judg- 
ment for  plaintifCs,  and  defendants  appeal. 
Affirmed. 

Overt<m,  Lyman  &  Plumb,  Wm.  B.  Him- 
rod,  and  George  W.  Prince,  Jr.,  all  of  Los 
Angeles,  for  appellants.     . 

Edward  Brody  and  Charles  A.  Bank,  both 
of  Los  Angeles,  for  respondents. 

JAMES,  J.  Appeal  by  defendants  from  a 
Judgment  entered  in  favor  of  the  plaintiffs 
by  which  an  award  was  made  for  the  value 
of  an  automobile. 

In  the  complaint  it  was  alleged  that  ap- 
pellant Albertson  was  engaged  in  business 
under  the  name  of  Albertson  Motor  Com- 
pany ;  that  plaintiff  Chastek  was  the  owner 
of  an  automobile.    This  allcgatloa  followed : 

"That  at  the  city  of  Los  Angeles,  state  of 
CaUfornia,  and  on  or  about  the  4th  day  of 
May,  1918,  the  plaintiff  Marion  W.  Chastek,  at 
the  special  instance  and  request  of  the  defend- 
ants, and  each  of  them,  placed  the  said  auto- 
mobile in  the  possession  of  the  defendants,  and 
each  of  them,  as  bailees,  and  subsequently 
thereto  on  the  same  day  plaintiff  Marion  W. 
Chastek  demanded  the  return  of  the  said  au- 
tomobile of  the  said  defendants,  and  each  of 
them,  and  the  defendcnts,  and  each  of  them, 
failed,  neglected,  and  refused,  and  still  fail, 
neglect,  and  refuse  to  return  the  said  automo- 
bile to  plaintiff  Marion  W.  Chastek  to  the  dam- 
age of  the  plaintiffs  in  the  sum  of  $674.00." 

There  was  the  further  allegation  that 
prior  to  the  commencement  of  this  action 
Chastek  had  assigned  to  his  coplalntlff  a 
one-half  Interest  in  the  claim ;  and  the  pray> 
er  was  for  the  recovery  of  $574.  Defend- 
ants, after  making  denial  of  the  material  al- 
legations of  the.  complaint,  further  answered, 
alleging  that  at  the  request  of  Chastek,  de- 
fendants had  taken  possession  of  the  auto- 
mobile described  in  the  complaint  for  the 
purpose  of  exalminlng  and  appraising  the 
same  and  determining  the  amount  that  they 
would  allow  as  a  credit  in  part  payment  on 
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a  new  motOTcar  which  plaintiff  Chastek  con- 
templated buying  from  defendants.  The  de- 
fendants alleged  that  while  the  antomoblle 
was  In  their  possession  for  the  purposes  last 
set  forth,  the  same  was  without  fault  or 
negligence  on  their  part,  stolen  and  taken 
from  their  possession. 

[1-3]  In  determining  the  first  point  as  to 
whether  the  Judgment  is  warranted  by  the 
evidence,  we  will  consider  the  testimony,  as 
we  must,  in  its  most  favorable  aspect  toward 
the  plalntUfs.  The  plaintiff  testified  that  he 
went  to  the  idace  of  business  of  the  defend- 
ants with  the  Idea  of  purchasing  an  auto- 
mobile of  which  the  defendants  were  the  ven- 
dors; that  he  desired  to  "turn  In"  the  Ford 
automobile  which  he  owned,  and  defendants 
desired  to  "try  out"  the  Ford  automobile  be- 
fore finally  determining  what  allowance 
would  be  made  as  a  credit  on  the  purchase 
of  the  machine  which  they  were  seeking  to 
sell  to  the  plaintiff.  Plaintiff  teistlfled,  in 
part,  as  foUows: 

"When  I  came  to  AlbertBon's  place  of  bnai- 
ness  I  locked  the  car.  When  Mr.  Hoover  took 
the  car  to  try  it  ont  I  handed  l>im  the  key.  I 
don't  think  I  nnlocked  the  car  for  Mr.  Hoover. 
I  banded  Mr.  Hoover  the  key.  Mr.  Rail,  the 
salesman,  snggested  that  Mr.  Hoover,  the  ap- 
praiser, try  the  Ford  out,  to  aee  if  they  coold 
allow  me  more  than  ^50.  So  Mr.  Hoover 
took  the  Ford  in  order  to  appraise  it.  I  saw 
Mr.  Hoover  leaving  the  place  of  business  with 
my  car,  and  I  saw  him  again  that  day  after 
the  machine  was  stolen,  when  he  came  back  to 
the  Albertaon  Motor  Company." 

On  the  part  of  the  defendants,  Hoover,  the 
appraiser,  testified  that  he  took  Chastek's 
machine,  ran  it  into  the  central  portion  of 
the  city  of  Los  Angeles,  and  left  It  at  the 
curb  while  he  entered  an  office  building  to 
Interview  a  man  who  desired  to  buy  a  Ford 
automobile  of  similar  style  and-  egtnlpment 
to  that  of  the  plaintiff;  that  he  was  goae 
five  or  six  minutes;  when  he  returned  the 
machine  had  been  stolen.  He  testified  fur- 
ther: 

"I  don't  know  whether  Mr.  Chastek  gave  me 
the  key  to  the  car,  either  he  gave  me  the  key 
or  else  he  had  left  the  car  unlocked,  because 
it  was  a  Rex  lock,  and  you  can't  talie  the  key 
out  unless  you  locked  the  car;  so  he  either 
left  it  unlocked  wliile  he  was  there,  or  else 
he  gave  me  the  key.  I  don't  remember.  Mr. 
Chastek  either  gave  me  the  key  to  the  car,  or 
I  went  out  and  found  the  key  in  the  lock  of  the 
car.  I  do  remember  that  I  did  not  lock  it  when 
I  got  ont." 

In  arriving  at  a  conclusioh  as  to 'whether 
defendants,  in  view  of  the  fact  that  the  car 
was  stolen,  incurred  any  liability  to  Chastek, 
the  question  arises  as  to  what  degree  of  care 
was  required  to  be  exercised  by  them  in  the 
circumstancea  Appellants  contend  that  the 
bailment  was  gratuitous;  hence  that  a 
slight  degree  of  care  only  was  required  Of 


tbem ;  and  that  the  evidence  did  not 
show  that  they  were  guilty  of  gross 
negligence.  The  court  determined  that 
the  bailment  wag  for  the  mutual  benefit 
of  Chastek  and  defendants,  and  hence  ordi- 
nary care  was  required  to  be  exercised  by 
the  latter  in  protecting  Gbastek's  property. 
We  agree  that  this  conclusion  was  the  cor- 
rect one  to  be  drawn.  The  defendants  re- 
ceived the  automobile  of  Chastek  In  the 
course  of  the  negotiatloii'  for  a  machine 
which  they  desired  to  sell  to  Chastek,  and 
that  they  would  be  benefited  by  the  transac- 
tion was  only  contingent  upon  an  amoimt 
being  agreed  upon  as  a  credit  to  be  allowed 
Chastek  which  would  be  satisfactory  to  both 
sides.  We  think  that  the  court  was 'Justi- 
fied In  concluding  that  ordinary  care  was  not 
used  for  the  protection  of  Chastek's  auto- 
niobile  while  It  was  in  possession  of  the  de- 
fendants. The  machine  was  equipped  with 
a  lock,  as  to  the  operation  of  which  Hoover, 
one  of  the  defendants  and  the  man  who  took 
charge  of  the  machine,  appeared  to  be  famil- 
iar. Chastek  delivered  the  key  of  the  lock 
to  Hoover,  and  when  he  turned  the  machine 
over  in  front  of  the  place  of  business  of  the 
defendants  the  lock  was  fastened.  Hoover 
took  the  automobile  Into  the  business  sec- 
tion of  a  large  city,  left  It  unattended  and 
unlocked,  and  It  was  stolen.  With  very  sim- 
ple means  at  hand  by  which  the  machine 
could  have  been  made  more  secure  In  the 
place  where  he  left  It,  Hoover  omitted  alto- 
gether to  make  use  of  this  means.  It  would 
seem  to  be  dear  beyond  question  that  such 
act  of  his  by  no  means  satisfied  the  require- 
ment of  ordinary  care. 

[4, 6]  Neither  do  we  think  there  Is  merit 
In  the  contention  of  appellants  that  the  ac- 
tion as  framed  by  the  complaint  was  not 
appropriate  to  i>ermit  a  recovery  by  tlie 
plaintiffs.  While  In  general  form  the  alle- 
gations were  appropriate  to  an  action  for 
conversion,  facts  are  alleged  which  show 
that  a  bailment  had  been  created  and  the 
refusal  of  the  defendants  to  redeliver  tlie 
property  upon  demand.  Under  the  circum- 
stances of  this  case,  we  feel  well  satisfied 
that  in  taking  control  of  the  automobile  of 
Chastek,  defendants  assumed  the  obligation 
of  a  depositary.  It  was  their  duty,  upon 
demand,  to  redeliver  the  same  to  plaintiff, 
in  default  of  which  they  would  become  liable 
for  the  value  of  the  property.  Civ.  Code,  | 
1822.  The  case  assumed  no  different  aspect 
in  regard  to  the  legal  relation  than  that  of 
the  ordinary  warehouse  contract.  In  which 
cases  suit  for  the  property  itself  or  Its  val- 
ue has  been  assumed  to  be  the  proper  rem- 
edy. Morse  v.  Imperial  Grain  ft  Warehouse 
Co.,  181  Pac  815;  Pope  v.  Farmers'  Union 
Milling  Co.,  180  Cal.  13d,  82  Pac.  884,  S3  L. 
R.  A.  673,  80  Am.  St.  Rep.  87.  The  case  of 
Poggl  V.  Scott,  107  Cal.  872,  139  Pac.  81B,  51 
L.  R.  A  (N.  S.)  925,  cited  by  appellants.  Is 
not,  we  think,  Inconsistent  with  tha  view 
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here  expressed.  No  damages  trere  daimed 
bereln  beyond  tbe  value  of  the  automobile 
vblch  was  lost,  and  the  conrt  expressly 
found  that  value  to  be  the  snm  of  $500,  for 
xrUch  Judgment  vms  awarded.  No  demur- 
rer was  Interposed  to  the  complaint;  hence 
any  special  objections  which  might  have  been 
urged  as  to  the  completeness  of  the  allega- 
tions thereof  have  been  waived. 
The  Judgment  is  affirmed. 

We  concur:   CONRBT,  P.  J.;    SHAW,  J. 


W  (M.  App.  174) 

HUNT  V.  GLAS8ELU    (CIV.  3201.) 

(District   Conrt  «f   Appeal,    Second   District, 
Division  2,  California.    May  27,  1820.) 

1.  Appeal  and  error  «3s>l  170(1)— No  reversal 
for  error,  aiUeee  prejadlclal. 

On  appeal  the  qnestion  is  not  as  to  whether 
there  is  error  in  the  record,  but  rather  as  to 
whether  there  is  prejndicial  error,  in  view  of 
Conat.  art.  6,  {  4%. 

2.  Bill*  and  aotes  «=>358— Asalgnae  of,  as  oo|. 
lateral  holder  for  value. 

An  assignment  of  a  negotiable  instrument 
before  maturity  as  collateral  security  for  a  pre- 
eziating  debt  constitutes  an  indorsement  for 
a  valuable  consideration,  sufScient  to  protect 
the  purchaser  thereof  under  the  law  merchant 
against  defenses  to  the  note  of  which  he  has 
no  notice  at  the  time  of  the  indorsement,  under 
av.  Code,  M  8123.  8124. 

S.  Bills  and  notes  €=3351— Maker  may  set  op 
any  defense  as  against  Indorsee  after  ma- 
tartty. 
The  maker  of  a  note,  sued  on  by  indorsee 
after  maturity,  may  prove  anything  to  destroy 
or  satisfy  the  note  that  he  might  prove  if  it 
were  in  the  hands  of  the  person  to  whom  orig- 
inally given,  anyttiing  that  denies  its  validity, 
or  that  constitutes  a  bar  to  an  action  upon  it, 
as  distinguished  from   anything  which   consti- 
tutes admission  or  affirmance  of  the  plaintifTs 
right  of  action,  but  which  seeks  to  defeat  re- 
covery by  establishing  liability  on  Iiis  part. 

4.  Bills    and    notes    <s=>35l— Notes    purchased 
from   trustee   In    bankruptcy   after   maturity 
sabjeet  to  all  defenses. 
Bven  a  bankruptcy  court  possesses  no  such 
power  tbst  it  can  by  a  pretended  sale  of  a 
purported  right  to  a  note  which  it  never  pos- 
sessed, actually   or   constructively,  and   which 
was  settled  in  full,  surrendered,  canceled,  and 
destroyed    several    months   before   payee    had 
been  adjudged  a  bankrupt,  deprive  tbe  maker 
thereof  of  such  defenses  thereto  as  he  might 
interpose  at  tbe  time  it  was  delivered  by  the 
psyee  to  a  third  person  as  collateral  security. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  F.  W.  Hunt  against  A.  GlasselL 
Judginent  for  defendant,  and  plalntifC  ap- 
pealsL    Affirmed. 


Murpbey  &  Poplin,  of  Loe  Angeles,  for  ap- 
pellant 

J.  BS.  Hannon  and  X  Vincent  Hannon,  both 
of  Los  Angeles,  for  respondent 

THOMAS,  J.  This  ia  an  action  brought  to 
recover  Judgment  against  the  defendant  on 
a  promissory  note  alleged  to  have  been  made, 
executed,  and  delivered  by  the  defendant  on 
the  25th  day  of  September,  1907,  to  the  Du- 
quesne  Brewing  (Company,  a  corporation,  for 
the  sum  of  $10,000,  subsequently  delivered  as 
collateral  security  to  the  Fidelity  Investment 
Company,  and  by  further  transfers,  herein- 
after set  forth,  eventually  becoming  the  pur- 
ported property  of  this  plaintiff. 

[1]  In  this,  as  in  all  cases,  our  first  query 
Is  not  "l8  there  error  in  the  record?"  but 
rather,  "Is  there  prejudicial  error?"  or  "Is 
the  JudgmMit  Just?"  In  quest  for  the  cor- 
rect answer  to  the  latter  inquiry,  it  will  be 
necessary,  we  think,  to  set  forth  briefly  a 
statement  of  the  case,  as  disclosed  by  the 
record.  It  first  appears  that  on  September 
25,  1907,  this  defendant  as  the  result  of  cer- 
tain representations  made  to  him  by  an  agent 
of  the  Dnquesne  Brewing  Company,  a  cor- 
poration— the  payee  named  in  the  note  here- 
inafter referred  to — executed  and  delivered 
to  said  brewing  company  a  certain  subscrip- 
tion for  2(X)  shares  of  stock  In  said  corpora- 
tion, which  subscription  reads  as  follows,  to 
wit: 

"I,  the  undersigned,  hereby  subscribe  for 
200  shares  of  the  capital  stock  of  the  Duquesne 
Brewing  Company,  par  value  $50,  amounting  to 
$10,000,  payable  as  follows,  to  wit:  August  1, 
1908.  Witness  my  hand  and  seal  this  25th  day 
of  September,  1907.    Andrew  Olassell.    [SeaL]" 

And  at  the  same  time  and  place,  a»  a 
part  of  tbe  same  transaction,  and  as  further 
evidence  of  tbe  promise  and  agreement  to 
pay  for  such  shares,  but  not  as  imyment 
therefor,  the  defendant  also  executed  the 
note  sued  on  here,  which  note  is  in  words 
and  figures  as  follows: 

"$10,000.00.  September  25,  1907.  Ten 
months  after  date  I  promise  to  pay  to  the  order 
of  Duquesne  Brewing  Company  ten  thousand 
dollars.  This  note  is  negotiable  and  payaUe, 
without  any  relief  or  benefit  whatever  from 
stay,  valuations,  appraisements,  or  homestead 
exemption  laws.  Due  August  1,  1908.  Andrew 
Olassell." 

Briefly  stated,  tbe  representations  ao  made 
to  induce  defendant  to  execute  tbe  subscrip- 
tion and  the  note  were  as  follows:  That 
said  brewing  company  was  about  to  erect  in 
tbe  dty  of  Loe  Angeles,  a  brewery  of  large 
capacity,  and  engage  in  the  business  of  con- 
ducting sn<^  brewery  in  said  city;  that  It 
owned  the  land  upon  which  such  brewery  waa 
to  be  erected,  and  that  it  had  money  enough 
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on  hand  to  erect  and  to  put  the  brewery  in  op- 
.  eration ;  that  the  buildings  would  be  com- 
pleted and  the  brewery  In  operation  by  Au- 
gust 1,  1908,  and  that  tf  defendant  did  sub- 
scribe for  such  200  shares  he  would  not  be 
required  or  called  upon  to  pay  said  subscrip- 
tion, or  to  accept  such  stock,  prior  to  the 
completion  of  said  brewery  and  the  com- 
ntencement  of  the  operation  thereof;  that 
each  and  every  one  of  said  statements  was 
false,  and  known  by  said  brewery  company  to 
be  false,  for  the  reason  that  such  company 
did  not  own  the  land  referred  to,  or  have 
suflBcient  funds  on  hand  with  which  to  com- 
plete the  brewery,  or  to  put  the  same  in  op- 
eration. 

We  are  next  met  with  the  fact  that  the 
shares  of  stock  so  subscribed  for  were  never 
issued  or  delivered  to  defendant,  or  to  any 
one  else  for  him;  that  before  the  expiration 
of  the  time  within  which  the  money  was,  by 
the  terms  of  the  subscriptloh  and  note,  to  be 
paid  and  said  stock  delivered,  the  said  brew- 
ing company  had  wholly  abandoned  the  in- 
tention to  erect  such  brewery  or  to  engage  in 
the  business  of  manufacturing  or  selling  the 
products  thereof,  and  had  wholly  abandoned 
the  purposes  for  which  said  subscription  to  its 
capital  stock  was  made ;  and  that  it  bad 
been,  at  all  times  mmtloned,  unable  to  erect 
such  brewery,  or  to  carry  out  the  purposes 
or  intention  for  which  said  subscription  was 
obtained,  or  to  engage  in  the  business  as  al- 
ready set  forth. 

In  addition  to  said  alleged  fraud,  one  of 
the  defeases  made  by  defendant  here  was 
that  there  was  no  consideration  for  the  sub- 
scription referred  to,  or  for  the  note  which  is 
the  basis  of  this  action.  Some  time  between 
"some  time  in  the  year  1909  and  prior  to  the 
24th  day  of  June,  1909,"  the  said  Duquesne 
Brewing  Company,  being  indebted  to  the  Fi- 
delity Investment  Ck>mpany  in  the  sum  ot 
about  $2,500,  as  evidenced  by  a  promissory 
note  payable  to  and  negotiated  by  one  Martel 
to  the  latter  company,  delivered  the  note 
sued  on  here  to  said  investment  company  as 
collateral  security  to  secure  the  payment  of 
such  indebtedness.  Thereafter,  and  on  the 
24th  day  of  June,  1900,  such  indebtedness  be- 
ing past  due  and  unpaid,  the  said  Fidelity 
Investment  Company  brought  suit  on  the 
$10,000  collateral  security  note,  and  while 
such  suit  was  pending,  and  prior  to  the  10 Lh 
day  of  May,  1910,  the  plaintiff  in  that  action 
sold  and  transferred  the  said  $2,600  note — 
the  transaction  carrying  with  it  the  note 
here  involved  and  so  held  as  collateral  se- 
curity— to  one  Hugh  Glassell ;  the  latter  con- 
ducting and  continuing  the  suit  so  commenc- 
ed in  the  name  of  his  assignor,  the  Fidelity 
Investment  Company.  On  or  about  May  10, 
1910,  this  defendant,  believing  that  said 
Hugh  Glassell  was  an  innocent  holder  of  said 
note  for  value,  paid  to  tdm  something  more 


than  $2,500,  in  full  payment  and  discbarge  of 
the  said  $10,000  note  fbr  cancellation,  and  It 
was  thereupon  destroyed.  On  October  5, 
1909,  the  Duquesne  Brewing  Company  was, 
in  accordance  with  the  federal  bankruptcy 
law,  adjudged  a  bankrupt,  a  trustee  of  the 
estate  of  the  bankrupt  was  duly  appointed, 
and  by  the  referee,  to  whom  the  matter  was 
referred,  authorized  to  sell  at  public  auction 
the  assets  of  sudi  bankrax»t  Thereapon  the 
trustee  proceeded  as  directed  to  sell  the  prop- 
erty of  the  bankrupt  estate,  which  consisted 
of  certain  real  estate  and  promissory  notes, 
among  which  was  included  the  note  of  de- 
fendant upon  which  this  action  is  based — be- 
ing designated  as  "Parcel  3.  Andrew  Glas- 
sell, promissory  note  for  $10,000."  On  De- 
cember 19,  1910,  7  months  and  9  days  after 
the  payment  of  said  sum  by  this  defendant  to 
said  Hugh  Glassell,  and  at  least  1  year,  6 
months  and  26  days  after  the  note  in  contro- 
versy was  delivered  by  the  Duquesne  Brew- 
ing Company  as  collateral  security  to  said 
Fidelity  Investment  Company,  the  note  hav- 
ing been  so  delivered  at  least  3  months  and 
11  days  before  the  adjudication  of  said 
brewing  company  to  be  a  bankrupt,  as  al- 
ready set  fortli,  Che  trustee  in  bankruptcy 
was  authorized  to  sell  all  of  said  property, 
which,  as  we  have  already  shown,  purport«l 
to  Include  the  note  in  question,  notwithstand- 
ing the  fact — which  must  now  be  obvious — 
that  this  note  was  not  among  the  assets  of 
said  bankrupt  estate  at  the  time  the  corpora- 
tion was  by  the  court  declared  a  baniu-upt, 
nor  has  it  been  at  any  time  since;  it  being 
shown  that  the  company  had  not  possessed  it 
at  all  since  June  24,  1909.  Pursuant  to  said 
purported  order,  the  trustee  in  bankruptcy 
made  a  purported  sale  of  said  note  to  the 
plaintiff  herein,  which  purported  sale  the  ref- 
eree In  bankruptcy  did  thereafter,  on  Janu- 
ary 23,  1911,  pretend  and  purport  to  confirm. 
Accordingly,  on  January  26,  1911,  whatever 
right  the  said  Duquesne  Brewing  Company, 
a  corporation,  bankrupt,  Iiad  in  and  to  said 
note,  was  pretended  and  purported  to  t>e  sold 
and  delivered  to  the  plaintiff  herein. 

Under  these  facts  and  conditions,  plain- 
tiff claims  that  tlie  Judgment  so  entered 
should  be  reversed,  and  the  lower  court  di- 
rected to  enter  Judgment  in  his  favor  "as 
prayed  for  in  his  second  amended  complaint" 
The  trial  court  found,  among  other  things, 
.as  follows: 

"It  is  not  true  that  at  the  time  the  defendant 
made  said  payment  he  knew  that  said  note  for 
$10,000  made  by  him  to  Duquesne  Brewing 
Company  was  h-ild  by  the  Fidelity  Investment 
Company  as  collateral  security  to  secure  the 
payment  of  the  said  $2,600  note  or  notes,  or  for 
no  other  purpose,  or  knew  that  the  only  interest 
that  the  Fidehty  Investment  Company  liad  in 
said  note  of  $10,000  was  to  the  extent  of  $2,600, 
with  interest;  nor  ia  it  true  that  said  note  was 
at  the  time  of  said  settlement  held  by  the  said 
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Fidelity  IiiTestment  Company,  a  corporation,  as 
collateral  security  or  otherwise.  •  *  •  The 
court  farther  finds  that  the  note  herein  sued 
on  *  *  *  is  the  same  note  that  was  sned  on 
in  the  original  complaint;  •  *  •  that  said 
note  had  been  delivered  ap  to  be  canceled  as 
fuBy  paid  and  discharged,  and  had  been  canceled 
and  destroyed,  paid  and  discharged,  prior  to 
•   •    •    December  10,  1910." 


There  Is  evidence  to  support  these  flndinga. 
Were  this  action  between  the  defendant  here 
and  the  brewing  company,  there  Is  no  ques- 
tion but  that  on  the  showing  made  the  de- 
fendant would  hSTe  been  entitled  to  judg- 
ment on  both  grounds;  I.  e.,  "fraud"  and  "no 
consideration."  Is  the  plaintiff  In  this  action 
in  any  better  position  than  the  brewing  com- 
pany would  hare  been?    We  think  not 

[1]  As  we  have  already  seen,  the  910,000 
note  was  due  by  Its  terms  on  August  1,  1906. 
The  Fidelity  Inrestment  Company  became  the 
bolder  of  the  note  during  the  year  1900,  and 
prior  to  June  24th  of  that  year,  which  was 
some  time  after  the  note  had  become  due.  It 
was  therefore,  as  a  matter  of  law,  received 
by  said  Investment  company,  as  well  as  by 
the  lattcr's  successor  In  interest — Hugh  Glas- 
seU — subject  to  any  and  all  defenses  which 
the  maker  thereof,  defendant  here,  might 
interpose.  Risley  t.  Gray,  98  Cal.  40,  S2. 
Pac.  884;  James  t.  Xaeger.  m  OaL  184, 
24  Pac.  1005;  Braly  v.  Henry,  71  Cal.  481, 
11  Pac,  888,  12  Pac.  623,  60  Am.  Rep.  643; 
Polsora  y.  BarOett,  2  Cal.  Iti3.  The  rule 
in  this  state  Is  that  an  assignment  of  a  ne- 
gotiable Instrument  before  maturity  as  col- 
lateral security  for  a  pre-existing  debt  con- 
stitDtes  an  Indorsement  for-  a  valuable  con- 
sideration sufficient  to  protect  the  purchaser 
tberraf  under  the  law  merchant  against  de- 
fenses to  the  note  of  which  he  has  no  notice 
at  the  time  of  the  Indorsement.  Sections 
3123  and  3124,  Civ.  Code ;  Pesszoni  t.  Ureen- 
well,  178  Cal.  649,  174  Pac.  60.  The  record 
in  the  case  at  bar  disdoses  the  fact  that  the 
note  in  question  was  signed  by  defendant, 
made  payable  "to  the  order  of  Uuquesue 
Brewing  Company,"  and  was  negotiable  in 
form.  The  court  found  that  said  brewery 
company  did  practice  the  fraud  upon  defend- 
ant and  Induced  him  to  subscribe  for  said 
stock,  and  that  no  stock  was  ever  Issued  or 
delivered  by  said  brewery  company  to  de- 
fendant, which  findings  tind  support  In  the 
evidence.  The  cotirt  further  found  that  at 
the  time  said  Fidelity  Investment  Coiupany 
so  received  the  said  note  it  had  no  notice  of 
any  fraud  in  the  procuring  of  the  note  in  the 
first  instance,  or  of  any  defense  to  its  validi- 
ty, except  the  fact  tliat  it  was  by  its  terms 
several  months  past  due.  It  also  appears 
that  no  call  or  assessment  upon  the  stock- 
holders or  against  the  stock  subscribed  for 
was  made  by  the  t)oard  of  directors  of  said 


Drawing  company  at  any  time,  for  any 
amount,  nor  by  said  bankruptcy  court,  or  the 
trustee  therein,  nor  were  any  proceedings  had 
to  determine  what.  If  any,  amount  would  be 
necessary  to  pay  the  debts,  etc.,  of  the  bank- 
rupt corporation,  and  tliat  there  are  no  un- 
-iatisfled  creditors. 

[S]  Under  such  conditions  as  these,  the  gen- 
eral rule  is  that — 

"The  maker  of  a  note  sued  on  by  as  indorsee 
after  maturity  may  prove  anything  in  defense 
which  goes  to  destroy  or  satisfy  the  note— any- 
thing that  denies  its  validity,  or  that  consti- 
tutes a  bar  to  an  action  upon-  it,  as  distinguished 
from  anything  which  constitutes  an  admission  or 
affirmance  of  the  plaintiff's  right  of  action  and 
his  title  to  the  money  he  seeks  to  recover,  but 
which  seeks  to  defeat  the  recovery  by  establish- 
ing liability  on  his  part.  Within  this  class  of 
defenses  are  fraud,  mistake,  want  or  failure  of 
consideration,  release,  or  anything  else  which 
goes  to  show  that  he  ought  never  be  compelled 
to  pay  the  note  to  the  person  to  whom  it  was 
originally  given,  or  to  any  person  who  had  held 
it  after  maturity,  and  before  it  came  into  the 
hands  of  the  plaintiff."  Note  to  Y.  M.  C  A. 
Gymnasium  Co.  ▼.  Bockford  Nat  Bank  (HL) 
46  U  B.  A.  760. 

There  Is,  therefore,  no  merit  in  appellant's 
contention  tliat  respondent  here  is  Uable  as 
trustee  of  an  involuntary  trust. 

[4]  Appellant  urges  18  points  for  reversal 
of  the  Judgment  none  of  which,  however,  do 
wc  deem  It  necessary  or  essential  to  discuss, 
for  the  reason  that  it  is  now  obvious  that  the 
bankruptcy  court  had  absolutely  no  jurisdic- 
tion or  control  over  the  note,  and  that  the 
bankrupt  estate  had  no  Interest  therein  that 
could  be  so  disposed  of.  Under  these  facts, 
even  a  bankruptcy  court  possesses  no  such 
power  that  it  can,  by  a  pretended  sale  of  a 
purported  right  to  a  note  which  It  had  never 
possessed,  actually  or  constructively,  and 
which  was  settled  la  full,  surrendered,  can- 
celed, and  destroyed  several  months  before 
the  payee  named  therein  had  been  adjudged 
a  bankrupt  deprive  the  maker  thereof  of  such 
defenses  thereto  as  he  might  interpose  at  the 
tiuie  it  was  so  delivered  as  su'di  collateral  se- 
curity. 

We  think,  regardless  of  the  claipi  that 
there  Is  error  in  the  record,  finding  no  prej- 
udicial error  therein,  that  the  judgment  Is 
eminently  Just  Particularly  Is  this  so  when 
the  entire  record  Is  viewed  in  the  light  of 
section  4^  of  article  6  of  our  Constitution; 
for  we  cannot  say,  after  an  examination  of 
the  entire  cause,  including  the  evidence,  that 
we  are  of  the  opinion  that  the  errors  com- 
plained of  have  resulted  in  a  miscarriage  of 
Justice. 

Judgment  affirmed. 


We  concur: 
USB.  J[. 


FINLATSON,  P.  J.;    WBIr 
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(47  Cal.  App.  274) 

DAMAN  V.  HUNT  (REYNOLDS,  iBtervener). 
(Civ.  2072.) 

(Diatrlct  Court  of  Appeal,  Third  District,  Call- 

fomia.    April  80,  1920.    On  Hearing  in 

Supreme  Court,  June  28,  1820.) 

1.  InolveRoy  «=>  14— Jurisdiction  matt  appear 
oa  face  of  record  In  Insolvency  prooeedlngs. 

The  superior  court  in  proceedings  in  insol- 
vency exercises  a  spedal  or  limited  Jurisdic- 
tion, and  therefore  everything  required  by  the 
InsoWency  Act  of  1880,  to  gire  the  court  the 
jurisdiction  to  bear  and  determine  the  same 
or  act  in  the  proceedings  must  be  made  af- 
flrmatiTely  to  appear  in  the  record, 

2.  Pleading  <8=>I29(I)— Ultimate  faote  not  de- 
nied admitted. 

Where  vital  ultimate  facts  alleged  in  a 
complaint  are  not  denied  by  the  adversary  party 
in  his  pleadings,  they  are  to  be  deemed  as 
admitted. 

3.  Insolveney    4=389— Suooeseor    to    assignee 
needs  no  epedflo  assignment  of  property. 

In  an  insolvency  proceeding,  where  the 
office  of  assignee  has  become  vacant  and  the 
vacancy  has  become  regularly  supplied  by  the 
appointment  of  another  to  discharge  the  duties 
of  the  office,  property  of  the  insolvent  estate 
having  already  been  assigned  and  conveyed  to 
the  original  assignee  and  his  "successor  and 
eaccessors  in  office,"  it  was  not  necessary  that 
there  should  be  a  specific  assignment  and  con- 
veyance of  the  property  helonj^g  to  the  in- 
solvent to  the  person  appointed  to  the  vacancy. 

4.  Insolvenoy    «=32IM:onsent    to     dismissal 
must  appear  npen  face  of  proceedings. 

Consent  of  all  interested  partiea,  in  an  in- 
solvency proceeding  under  Insolvency  Act 
1880,  to  a  dismissal,  must  be  made  to  appear 
upon  the  face  of  the  proceedings  to  dismiss, 
to  render  an  order  of  dismissal  immune  from 
collateral  attack. 

5.  Motions  «»59(2)— Have  jBritdlction  te  va- 
cate veld  order. 

A  court  making  an  order  without  Jurisdic- 
tion had  authority  to  vacate  it. 

6.  Insolvency  «=3 1 67— Unauthorized   dismissal 
of  proceedings  oompiete  nullity. 

Unauthorized,  dismissal  of.  an  Insolvency 
proceeding,  unauthorised  because  the  court  was 
without  jurisdiction  to  dismiss,  did  not  have 
the  effect  of  nullifying  the  proceedings,  and 
they  were  still  pending  in  contemplation  of 
law,  and  the  insolvent  did  not  thereby  gain  title 
to  the  property  of  the  estate. 

7.  Insolvenoy  «=>82— Aaslgneo  most  file  feoad, 
ettierwisa  eale  void. 

The  requirement  in  Insolvency  Act,  f  15, 
that  assignee  in  insolvency  should  file  a  bond, 
is  an  essenlial  requisite  for  his  qualification, 
and  a  sale  by  an  assignee  who  had  not  filed  a 
bond  was  absolutely  void. 

8.  Insolveney  «=>82— Order  for  private  tale 
void  In  absence  of  petition. 

Ab  order  requiring  assignee  in  insolvency 
proceeding  to  make  a  private  sale  was  abso- 
lutely void,  where  there  was  no  petition  filed 


praying  for  the  sale  oi'  dlspoaal  of  die  property 
by  private  sale,  in  view  of  Inaolvency  Act,  |  2S. 

9.  Insoivenoy  «=s8 1— Failure  of  assignee  to 
promptly  proteouto  prooeedlngs  not  abaadoa- 
ment  of  property. 

The  fact  tliat  the  adminiatration  of  the 
estate  of  an  insolvent  remained  in  abeyance  or 
was  dormant  because  the  proceeding  in  insol- 
vency was  not  properly  prosecuted  to  final  de- 
termination did  not  constitute  an  abandonment 
of  land  forming  a  part  of  the  assets  of  the 
estate;  there  being  no  preanmptioB  of  aban- 
donment from  mere  lapse  of  time. 

10.  Insolveney  «s>8l-^baadoameBt  of  prop- 
orty  by  atelgaee  qaestioB  of  faet. 

The  question  of  abandonment  of  property 
by  an  assignee  of  an  ina<dvent  ia  one  of  fact 
to  be  letermined  by  the  Jory,  or  tiie  ooort  if 
the  issoes  of  fact  are  tried  by  the  court. 

1 1.  iBtolveaey  «=»8I  —  Party  olaiariBg  abaa- 
doament  of  property  by  atalgnee  mast  oloarly 
prove  It 

In  an  action  oonceming  title  to  land,  one 
daiming  that  the  land  was  abandoned  by  as- 
signee of  an  insolvent  had  the  burden  of  clearly 
showing  that  there  was  an  intention  in  the  as- 
signee to  abandon  the  property. 

12.  Limitation  of  aotions  «=»  1 9  (3)— Five-year 
statute  held  to  apply  to  action  to  qalet  title 
Involving  land  fraudulently  obtained. 

The  five-year  statute  of  limitations  (Code 
Civ.  Proc.  f  SIS)  held  to  govern  ttie  time  within 
which  an  action  to  quiet  title  might  be  com- 
menced, although  the  purpose  was  to  recover 
land  frandulently  acquired,  eectlain  838  not  ap- 
plying, the  relief  prayed  for  being  based  upon 
the  ground  that  plaintiff  was  entiUed  to  poeaes- 
sion  of  the  property. 

13.  Limitation  of  aotioBS  «s>44(4>-^ooraal  af 
oaose  of  aotloa  to  reoovor  land. 

Where  assignee  of  insolvent  in  inaolTency 
proceeding  failed  to  promptly  sell  land  and  sub- 
sequentiy  the  court  dismissed  the  proceedings 
and  appointed  an  assignee  to  transfer  the  prop- 
erty without  the  consent  of  the  creditors,  the 
five-year  statute  of  limitation,  Ciode  CSv.  Proe. 
i  318,  did  not  commoice  to  run  until  the  maUnc 
of  the  order  of  dismissal,  or  perhaps  from  the 
act  of  the  filing  of  the  petition  for  a  diamisaal. 

14.  Limitation  of  aotions  <aalio  No  atatote 
runs  agalast  olalm  after  Ullag  of  petltioB  la 
iBsolvenoy. 

In  view  of  laaolvency  Act,  |  68,  no  atatate 
of  linkitation  will  run  against  a  claim  after  the 
filing  of  a  petition  to  be  adjudged  an  insolvent, 
during  the  pendency  of  the  proceeding. 

On  Hearing  in  Suprente  (Tonrt 

i5.  Insolvency  «=32 i— Proceeding  oould  not  ko 
dismissed  without  oredltors'  consent. 
Dismissal  of  an  Insolvency  proceeding  wltli- 
ont  the  consent  of  the  creditors  was  absolatdy 
void  under  Insolvency  Act  1880. 

16.  Insolvency  9=>5I— After  dlsmlttal,  appoint* 
meat  of  assignee  for  limited  parposo    aot 
aothorlzed. 
Court  had  no  authority  to  appoint  an  as- 
signee after  dismissal  of  an  insolvency  proce«d- 
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isg  andcr  Insolvency  Act  1880,  for  tbh  limited 
purpose  of  making  a  conveyance  of  the  property 
to  the  inaolyent 

Appeal  from  Superior  Ooart,  Ixw  Angdes 
County;  John  W.  Shenk,  Judge. 

Action  by  A.  O.  Daman  against  Jolm  Wes- 
ley Hnnt,  Jr.,  in  which  H.  W.  Beynolds  In- 
tervened. From  a  Judgment  for  part  of  the 
relief  prayed  for  plaintiff  appealed.  Af- 
flrmed  in  the  District  Court  of  Appeal,  and 
bearing  denied  in  Supreme  Court 

A  J.  MItcheU  and  Charles  H.  Brock,  both 
of  Los  Angeles,  for  appellant. 

J.  H.  Creij^ton,  of  Los  Angeles,  for  re- 
spondent. 

Charles  Thomson,  of  Los  Angeles,  for  de- 
fendant 

HART,  J.  Plaintiff  brought  the  action  to 
quiet  his  title  to  certain  lots  in  the  town  site 
of  Howard,  In  the  county  of  Los  Angeles. 
Judgment  was  in  favor  of  plaintiff  for  a 
portion  of  said  lots  and  in  favor  of  the  in- 
tervener as  to  the  balance  thereof.  Plain- 
tiff prosecutes  this  appeal  from  that  portion 
of  the  Judgment  which  was  in  favor  of  the 
intervener,  no  question  arising  herein  as  to 
the  other  lots. 

The  complaint  was  filed  od  September  23, 
1915,  and  was  in  the  nsual  form,  alleging 
that  defendant.  Hunt,  claimed  some  interest 
In  the  real  property  adverse  to  plaintiff.  On 
February  16,  1916,  H.  W.  Reynolds,  as  as- 
signee in  the  matter  of  Jeremiah  W.  German, 
an  insolvent  debtor,  filed  a  complaint  in  interr 
Tcntlon. 

The  Ondlngs  of  the  court  present  fully  cer- 
tain facts  of  the  case.    They  are  as  follows; 

(2)  That,  on  the  Slst  day  of  July,  1888,  Jere- 
miah W.  German  was  the  owner  in  fee,  and 
was  In  possession  of  the  lots  in  controversy. 

(3)  niat  on  said  day  said  German  filed  his  pe- 
tition in  voluntary  insolvency  In  the  superior 
court  of  the  county  of  Los  Angeles,  and  that 
be  was  duly  adjudged  an  insolvent.  (4)  That 
at  a  meeting  of  the  creditors  of  said  insol- 
vent Jacob  Bamch  was  cdiosen  assignee  in 
said  insolvency  matter,  and  duly  qualified  as 
audi  assignee.  (5)  That  in  the  schedule  at- 
tached to  the  petition  of  said  insolvent  was 
the  real  property  Involved  herein.  (6)  niat 
verified  claims  were  filed  against  said  insol- 
vent estate  to  the  amount  of  ^,907.00,  which 
were  duly  allowed  by  the  court  and  are  now 
nnpald,  except  that  there  was  paid  thereon 
the  sum  of  7.1046  cents  on  eadi  dollar  thereof 
received  from  the  sale  of  the  personal  prop- 
erty belonging  to  the  insolvent  (7)  That,  on 
the  8th  of  September,  1888,  the  county  clerk 
deeded  said  real  property  to  the  assignee, 
Jacob  Bamch,  and  to  his  successor  or  suc- 
cesaors  In  office.  (8)  That  said  assignee, 
Jacob  Baruch,  died  about  Jai^uary  1,  1909. 
<9)  That,  about  the  28th  of  February,  1912, 


the  coort,  "without  any  notice  to  creditors 
or  to  any  one  else  interested  in  said  insol- 
vency proceedings,  made  the  following  order 
in  said,  proceedings,  to  wit:  "This  cause  com- 
ing on  to  be  heard  upon  the  application  of 
Jeremiah  W.  German,  the  insolvent  debtor, 

*  *  *  for  an  order  dismissing  this  action 
for  want  of  prosecution,  and  it  appearing 

*  *  *  that  no  proceedings  have  been  had 
therein  for  a  period  of  more  than  20  years, 

*  *  *  it  is  ordered  that  Che  said  action 
be,  and  the  same  is  hereby  dismissed  for 
want  of  prosecution.'"  (10)  That  on  or 
about  the  7tb  day  of  June,  1912,  the  court, 
"without  any  notice  to  creditors,  or  to  any- 
one else  interested  in  said  insolyency  pro- 
ceedings, made  the  following  order:  'It  ap- 
pearing to  the  court'  that  said  order  dismiss- 
ing the  action  'was  inadvertently  made  in  tills, 
that  said  order  does  not  provide  for  the  dis- 
position of  the  undisposed  property  hereto- 
fore conveyed  to  the  assignee"  of  the  estate 
of  said  Insolvent,  'it  Is  therefore  brdered  that 
the  said  order  of  dismissal  be,  and  the  same 
Is  hereby,  canceled  and  set  aside  and  the 
court  hereby  assiunes  Jurisdiction  of  said 
cause  for  the  purpose  only  of  taldng  such 
further  action  therein  as  may  be  necessary 
and  proper  in  the  furtherance  of  Justice;  and 
it  further  appearing  to  the  court  that  there 
is  certain  real  estate  heretofore  conveyed  to 
Jacol)   Baruch   as    assignee   in    this   cause, 

*  *  *  and  that  no  disposition  has  been 
made  of  said  real  estate  by  the  said  assignee; 

*  *  *  that  by  reason  of  the  death  oi  the 
said  Jacob  Baruch  •  *  *  a  vacancy  ex- 
ists, and  that  there  is  no  person  qualified  to 
act  herein;  •  •  •  that  no  successor  to 
said  Jacob  Baruch  as  assignee  has  been  ap- 
pointed, and  that  by  reason  of  the  want  of 
prosecution  of  said  action  the  said  assiguor 

*  *  *  is  entitled  to  a  dismissal  thereof 
and'  to  a  reconveyance  of  any  undisposed  of 
property  herein;  that  said  German  tias  con- 
veyed to  one  A  O.  Daman,  by  deed  dated 
March  5j  1912,  •  •  •  an  interest  In  and 
to  the  said  undisposed  of  real  estate— It  la 
therefore  ordered  that  James  H.  Blanchard 
be,  and  he  is  hereby,  appointed  as  assignee  in 
this  cause,  without  bond,  for  the  purpose 
only,  and  he  is  hereby  directed  to  convey  to 
A.  O.  Damon,  as  grantee  of  Jeremiah  W. 
German,  the  undisposed  of  real  estate  hereto- 
fore conveyed  to  Jacob  Baruch,*"  etc.  (11) 
That,  on  or  about  the  28th  of  February,  1917, 
said  court  vacated  the  portion  of  the  last- 
above  quoted  order  whidi  appointed  said 
Blanchard  special  assignee,  and  appointed  H. 
W.  Reynolds  as  assignee  with  bond  of  $1,000. 
(12)  That  the  said  German  gave  a  quit- 
claim deed,  dated  March  5,  1912,  to  A.  O. 
Daman,  to  the  property  in  question.  (13) 
That,  on  or  about  the  7th  day  of  June,  1912, 
the  said  Blanchard,  acting  as  special  as- 
signee, gave  a  deed  to  said  property  to  said 
Daman,  purporting  to  convey  the  title  from 
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the  estate  of  said  insolvent,  "but  the  said 
James  H.  Blanchard  had  nut  qualified  as  said 
assignee  »  »  »  and  never  did  qualify  as 
such  assignee,  and  no  order  had  been  ob- 
tained for  the  making  of  said  transfer,  save 
and  exc^t  the  order"  set  out  In  finding  10, 
"and  no  notice  of  sale  had  been  given"  or 
obtained,  "and  no  sale  had  been  made  of 
said  property,  and  no  consideration  for  said 
deed  passed  to  the  said  assignee,  •  *  • 
and  the  estate  of  said  insolvent  and  "the 
creditors  therein  did  not  •  •  •  at  any 
time  receive  any  consideration  for  the  said 
transfer  of  said  property,"  and  no  notice  to 
creditors  was  ever  given  of  the  intention  to 
make  said  transfer.  (14)  Ttiat  the  creditors 
first  obtained  knowledge  of  the  making  of 
the  orders  set  out  in  findings  9  and  10  about 
the  1st  day  of  November,  191S.  (15)  That, 
about  the  10th  day  of  June,  1012,  A.  O. 
Daman  gave  to  Frank  P.  Stedman  a  grant 
deed  to  said  property,  the  consideration  re- 
cited In  said  deed  being  $1,000.00.  (16)  That, 
about  the  7th  day  of  September,  1015,  Sted- 
man gave  to  Daman  a  grant  deed  to  said 
property,  the  consideration  recited  in  said 
deed  being  $10.  (17)  That  in  the  account  of 
the  assignee,  Jacob  Baruch,  filed  July  9, 1889, 
■aid  Buruch  reported  to  the  court  that  the 
real  estate  in  question  was  undisposed  of, 
for  the  reason  "that  the  said  assignee  was 
unable  to  find  purchasers  therefor,  and  that 
upo9  the  22d  day  of  July,  1889,  this  court 
audited  and  settled  the  account  at  said  as- 
signee.'' 

The  points  made  by  the  appellant  for  a  re- 
versal are  thus  specifically  stated  In  the  brief 
of  the  respondent: 

"(1)  That  the  demurrer  to  respondent's 
amended  coinplaint  should  have  been  sustained; 
(2)  that  there  is  no  evidence  to  show  that 
Jacob  Baruch  was  ever  appointed  assignee  or 
ever  qualified  as  such  in  the  insolvency  pro- 
ceedings of  Jeremiah  W.  German,  or  that  the 
property  here  involved  was  ever  assigned  to 
him,  or  that  respondent  was  ever  appointed 
assignee  in  such  insolvency  matter  or  ever 
qualified  as  such,  or  that  the  property  in  ques- 
tion was  ever  assigned  to  him;  (3)  that  the 
findings  of  fact  and  conclusions  of  law  do  not 
support  the  judgment;  (4)  that  the  Intervener 
could  not  make  a  coUateral  attack  on  the  orders 
made  in  the  Insolvency  proceedings  for  the 
reason  that  the  superior  court  when  sitting  as 
an  insolvency  court  is  a  court  of  general  juris- 
diction; (5)  that  the  order  of  dismissal  made 
in  the  insolvency  proceedings  was  a  valid  or- 
der, and  disposed  of  all  of  the  interest  which  the 
assignee  or  creditors  might  or  could  have  had 
in  the  property  here  involved,  and  put  the  prop- 
erty back  in  Jeremiah  German  just  the  same 
M  if  no  ins^vency  proceedings  had  been  had; 
(6)  that  the  order  setting  aside  and  vacating 
the  order  of  dismissal  did  not  set  aside  and 
vacate  it,  and  that  If  any  of  the  order  setting 
aside  and  vacating  the  order  of  dismissal  is 
void,  it  is  void  in  toto;  (7)  that  the  property 
here  involved  was  abandoned  by  the  assignee  in 
the  insolvency  proceedings;    (8)   that  the  in> 


tervener  is  barred  from  bringing  this  action 
by  the  statute  of  limitation;  (9)  that  by  reason 
of  the  great  lapse  of  time  since  the  insolvency 
proceedings  were  instituted,  all  the  claims, 
debts,  liabilities,  or  demands  against  Jeremiah 
German  on  July  31,  1888,  being  the  time  when 
suid  insolvency  proceedings  were  commenced, 
must  be  deemed  to  have  been  discharged;  (10) 
that  appellant  vas  an  innocent  purchaser  of 
said  property;  (11)  that  James  H.  Blanchard 
was  the  legally  appointed  and  qualified  assignee 
in  the  insolven;:;  matter." 

It  is  deemed  proper  first  to  examine  and 
present  herein  such  of  the  provisions  of  the 
Insolvency  Act  of  1880  (Stats.  18S0,  p.  82), 
under  which  the  insolvency  proceedings  In- 
volved herein  were  instituted,  as  have  direct 
pertinency  to  the  inquiry  submitted  by  this 
appeal. 

The  first,  second,  third,  and  fourth  sections 
of  said  act  pointed  out  the  manner  io.  wUcIi 
an  insolvent  debtor  may  as  a  voluntary  in- 
solvent petition  the  superior  court  to  l>e  dis- 
charged from  his  debts  and  liabilities,  and 
provided  that  annexed  to  his  petition  there 
should  be  a  schedule  of  his  debts  and  liabil- 
ities, which  should  contain  a  full  and  true 
statement  thereof,  and  an  inventory  contain- 
ing a  description  of  all  his  estate,  both  real 
and  personal.  The  fifteenth  section  provided 
for  the  election  by  the  creditors  of  an  as- 
signee to  take  charge  of  and  administer  the 
insolvent's  estate.  Said  section  also  provid- 
ed that  the  assignee  so  elected  should,  within 
five  days  after  his  election,  file  with  the  clerk 
of  the  court  a  bond,  in  an  amount  fixed  by 
the  court,  with  two  or  more  sufficient  sure- 
ties, approved  by  the  court,  and  conditioned 
for  tt)e  faithful  performance  of  the  duties 
devolving  upon  Him.  The  court  could,  how- 
ever, upon  a  proper  showing,  extend  the  time 
for  filing  such  bond  beyond  the  five  days'  limit 
specified  In  said  section  for  said  purpose. 

Section  25  of  the  act  provided  as  follows: 

"The  assignee  shall,  as  apeedUy  as  possUde, 
convert  the  estate,  real  and  personal,  Into 
money.  He  shall  keep  a  regular  account  of  all 
moneys  received  by  him  as  assignee,  to  which 
every  creditor  or  other  person  interested  there- 
in may,  at  all  reasonable  times,  have  access. 
No  private  sale  of  any  property  of  the  estate 
of  an  insolvent  debtor  shall  be  valid,  unless 
made  under  the  order  of  the  court  upon  a  peti- 
tion in  writing,  which  shall  set  forth  the  facts 
showing  the  sale  to  be  necessary.  Upon  filing 
the  petition,  notice  of  at  least  ten  days  shaQ 
be  given  by  publication  and  mailing,  in  the 
same  manner  as  is  provided  in  section  seven 
of  this  act.  If  it  appears  that  a  private  sale  la 
for  the  best  interests  of  the  estate,  the  court 
shall  order  it  to  I>e  made." 

See,  also,  subdivision  4,  |  21,  of  said  act 
Section  58  of  the  act  provided: 

"Pending  proceedings  by  or  against  any  per- 
son, copartnership,  or  corporation,  no  statute 
of  limitation  of  this  state  shall  run  against  a 
claim,  which  in  its  nature  is  provable  against 
the  estate  of  the  debtor." 
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Section  66  of  said  act  provided : 

"The  court  may,  upon  the  application  of  the 
debtor,  if  it  be  a  voluntary  i>etitioii,  or  of  the 
petitioning  creditors,  if  a  creditor's  petition, 
dismiss  the  petition  and  discontinue  the  pro- 
ceedincB  at  any  time  before  the  appointment  of 
assignee.  After  the  appointment  of  assignee, 
no  dismissal  shall  be  made  without  the  consent 
of  an  parties  interested  in  or  altected  thereby." 

[1]  It  is  settled  tbat  the  superior  court,  in 
proceedings  in  Insolvency,  exercises  a  special 
or  limited  jurisdiction.  It  follows,  there- 
fore, that  everything  required  by  the  insol- 
vency statute  to  give  said  court  the  Juris- 
diction to  hear  and  determine  the  same  or  to 
act  In  the  proceedings  must  be  made  afilrm- 
atlvely  to  appear  in  the  record.  If  any  ju- 
risdictional fact  appears,  upon  the  face  of  the 
record,  to  be  wanting,  then  the  court  was 
wholly  without  Jurisdiction  to  act  or  to  make 
any  valid  order  or  adjudication  In  the  pro- 
ceeding. 

In  the  case  of  McDonald  y.  Katz,  31  OaU 
167,  the  court  said,  referring  to  insolvency 
proceedings: 

"The  proceedings  are  special,  and  no  intend- 
ments can  be  made  in  tdvor  of  the  Jnrisdiction. 
Bverything  bearing  upon  that  question  must  ap- 
pear affirmatively"— citing  McAllister  v.  Strode, 
7  Cal.  430;  Judson  v.  Atwlll,  9  CaL  478; 
Meyer  v.  Koblman,  8  Cal.  47;  Swain  v.  Cliase, 
12  Cal.  283. 

See,  also,  K^stone  DrQIer  Co.  v.  Superior 
Oourt,  etc.,  138  Cal.  738,  742,  72  Pac.  398. 

By  the  rules  stated  In  the  foregoing  cases 
the  points  as  to  the  Jurisdiction  of  the  court 
to  make  the  several  orders  referred  to  must 
be  considered  and  determined. 

1.  The  demurrer  to  the  amended  complaint 
In  intervention  was  general,  and  was  proper- 
ly overruled.  That  pleading  states  the  facts 
as  they  are  substantially  hereinabove  repro- 
duced. It  Is  not  necessary  to  examine  in 
detail  herein-  the  averments  of  said  com- 
plaint, and  we  shall  not  attempt  to  do  so, 
since  the  facts  as  they  are  above  stated  show 
that,  as  embraced  In  the  complaint,  a  cause 
of  action  Is  stated. 

[2]  2.  As  to  the  point  that  there  was  no 
evidence  showing  that  Jacob  Baruch  was  duly 
appointed  and  the  qualified  assignee  in  the 
insolvency  proceedings,  a  ready  and  conclu- 
sive reply  Is  found  In  the  fact  that  the  appel- 
lant failed  to  deny  the  allegation  in  the  com- 
plaint of  Baruch's  appointment,  etc.,  and  so 
In  legal  effect  admitted  that  fact.  The  con> 
plaint  in  Intervention  alleges  the  appointment 
and  qualification  of  Baruch  as  assignee,  and 
also  that  the  clerk  of  the  superior  court,  on 
the  8th  day  of  September,  1888,  deeded  and 
assigned  to  said  Baruch,  as  assignee,  etc, 
and  to  his  successor  and  successors  In  office 
all  of  the  property,  real  and  personal,  belong- 
ing to  the  inscdvent,  Jeremiah  W.  German, 
czc^t  such  property  as  was  by  law  exempt. 
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said  deed  and  assignment  having  been  duly 
recorded.  There  was  no  denial  of  these  aver- 
ments, and,  as  above  stated,  the  facts  so  aver- 
red, therefore,  stand  as  having  been  admitted. 
Nor  was  there  any  denial  Id  the  answer  of 
the  averments  of  the  complaint  in  interven- 
tion that  the  court  set  aside  and  vacated  the 
order  appointing  James  H.  Blanchard  as  a»- 
slgnee,  and  declared  the  office  of  assignee 
vacant,  and  thereupon  appointed  U.  W.  Rey- 
nolds (Intervener  and  respondent)  as  such  as- 
signee, and  that  said  Reynolds  "ever  since 
lias  l>een,  and  now  Is,  the  duly  appointed, 
qualified,  and  acting  assignee  in  the  said  In- 
solvency matter,"  eta 

[3]  It  requires  the  citation  of  no  authori- 
ties to  confirm  the  obvious  proposition  tliat 
where  certain  vital  ultimate  facts  alleged  In 
a  complaint  are  not  denied  by  the  adversary 
party  in  lils  pleading,  such  facts  are  to  t>e 
deemed  admitted,  and  that  In  such  case  it  is 
not  necessary  to  Introduce  evidence  extrinsic 
to  the  pleadings  themselves  to  support  such 
facts.  But  In  this  connection,  it  may  be  noted 
that  counsel  for  appellant  contend  that  there 
Is  neither  allegation  nor  proof  that  the  prop- 
erty was  assigned'  to  the  intervener.  Tills 
contention  cannot  be  maintained.  The  tm- 
denied  allegation  of  the  complaint  In  inter- 
vention Is,  as  we  have  seen,  that  the  clerk 
of  the  court,  upon  the  filing  of  the  petition  111 
insolvency  and  the  adjudication  following 
therefrom  that  German  was  an  Insolvent 
debtor,  deeded  and  assigned  to  said  Baruch, 
the  original  assignee,  "and  to  his  successor 
and  successors  In  office,  all  of  the  property, 
real  and  personal,  then  belonging  to  the  said 
Jeremiah  W.  German,"  etc.  It  follows,  of 
course,  that  the  office  of  assignee  having  be- 
come vacant  and  a  successor  to  Baruch  hav- 
ing been  regularly  appointed  and  qualified, 
such  successor  thereupon  immediately  became 
vested  with  the  right  to  the  possession  of  all 
the  property  belonging  to  the  insolvent  estate 
by  virtue  of  the  assignment  and  ctoiveyance 
to  BarudL  We  have  foimd  no  provision  in 
the  insolvency  law  to  the  effect  that,  where 
the  office  of  assignee  has  become  vacant  and 
the  vacancy  has  been  regularly  supplied  by 
the  appointment  of  another  to  discharge  the 
duties  of  the  office,  and  where  the  property  of 
the  insolvent  estate  had  already  been  assign- 
ed and  conveyed  to  the  original  assignee,  and 
his  "successor  and  successors  in  office,"  It  is 
necessary  or  requisite  that  there  should  be 
a  specific  assignment  and  conveyance  of  the 
property  belonging  to  the  Insolvent's  estate 
to  such  successor  or  successors.  We,  there- 
fore, conclude  that  It  was  not  necessary  to 
plead  and  prove  that  the  derk  directly  as- 
signed and  conveyed  the  property  to  Rey- 
nolds, Baruch's  successor. 

[4]  3.  The  order  dismissing  the  Insolvency 
proceedings  showed  upon  its  face  that  the 
court  was  without  Jurisdiction  to  make  said 
order,  and  that  the  same  was  alisolutely  void. 
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The  petition  for  the  order  of  dismlBsal  and 
the  order  constitute  the  entire  record  of  the 
proceeding  wherein  the  order  dismissing  the 
proceedings  was  made,  and  it  appears  there- 
from that  the  petition  was  filed  on  the  i28th 
day  of  February,  1912,  and  that  the  order 
of  dismissal  was  made  on  the  samo  day. 
As  will  be  observed,  section  66  of  the  la- 
solvency  Act,  above  quoted  herein,  provided 
that  atttr  the  appointment  of  an  assignee  in 
insolvency,  no  dismissal  of  the  petition  in  in- 
solvency and  dlsccMitinuance  of  the  Insolvency 
proceedings  should  be  made  and  ordered  with- 
out the  consent  of  all  parties  Interested  in 
or  affected  thereby.  It  was  not  made  to  ap- 
pear upon  the  face  of  the  petition  to  dismiss 
or  in  the  order  of  dismissal  or  otherwise  that 
the  consent  of  the  parties  Interested  in  or 
aifected  by  the  insolvency  proceedings  had 
been  obtained  for  a  dismissal  and  discon- 
tinuance df  the  proceedings  in  Insolvency. 
The  consent  of  the  parties  Interested  In  the 
proceedings  involved  a  Jurisdictional  fact. 
The  court  was  absolutely  powerless  to  make 
an  order  of  dismissal  and  discontinuance  of 
the  proceedings  In  the  absence  of  a  showing 
of  that  fact,  and  its  act  In  making  the  or- 
der imder  such  drcumstances  was  coram  non 
jadice.  Moreover,  since  the  superior  court 
was  in  Insolvency  proceedings  vested  only 
with  a  special  or  limited  Jurisdiction,  no  pre- 
sumptions or  Intendments  can  be  Indulged  In 
favor  of  the  validity  of  the  order.  It  was 
necessary  that  the  consent  of  all  interested 
parties  should  be  made  to  appear  upon  the 
face  of  the  proceeding  to  dismiss  to  render 
the  order  Immune  from  collateral  attack.  As 
above  intimated,  there  was  no  showing  nor 
any  attempt  to  show  by  evidence  de  hors  the 
record  of  the  proceeding  to  dismiss  that  the 
c«»8ent  of  the  Interested  parties  to  a  dismiss- 
al and  a  discontinuance  of  the  insolvency  pro- 
ceedings actually  was  had,  assuming  that  it 
would  have  been  proper  thus  to  h&ve  made 
Buch  a  showing. 

[C,  >]  4.  It  wa%  of  course,  proper  for  the 
court  to  set  aside  and  ndllify  its  order  dis- 
missing the  Insolvency  proceedings.  As  above 
shown,  the  court  was  wholly  without  author- 
ity or  Jurisdiction  to  make  the  order  of  dis- 
missal and  discontinuance,  and  there  was 
therefore  left  to  it  no  other  alternative  but 
that  of  vacating  said  order,  and  thus  getting 
it  out  of  the  way  and  so  preventing  complica- 
tions which  would  necessarily  arise  in  the 
insolvency  proceedings  by  reason  of  said  or- 
der. The  deed  of  conveyance  of  the  property 
by  German  to  the  appellant  was,  of  course, 
absolutely  void.  It  conveyed  nothing.  The 
unauthorized  dismissal  of  the  Insolvency  pro- 
ceedings— unauthorized  because  the  court 
was  without  Jurisdiction  to  dismiss  the  pro- 
ceedings—did not  have  the  effect  of  nullifying 
the  proceedings.  They  still  were  pending  In 
contemplation  of  law,  and,  of  course,  the  In- 
solvent was  not  legally  reinvested  with  title 
to  the  property  which  bad  belonged  to  tbe 


estate  and  which  bad  been  conveyed  for  the 
purixwes  of  administration  of  the  estate  to 
the  assignee  and  bis  successor  and  successors 
in  office.  And  the  fact  that  appellant,  having 
conveyed  the  property  to  one  Stedman  after 
German,  in  the  interval  between  the  dismissal 
and  the  restoration  of  the  Insolvency  pro- 
ceedings, bad  made  a  purported  conveyance 
of  the  property  to  the  appellant,  received  a 
conveyance  back  of  the  property  from  said 
Stedman  could  not  have  the  effect  of  vesting 
any  greater  title  In  the  appellant  than  he  . 
was  able  to  convey  to  Stedman.  In  other 
words,  having  obtained  no  title  from  German, 
the  appellant  could  convey  none  to  Stedman, 
and  therefore  the  latter  had  no  title  he  could 
convey  when  he  made  the  purported  reoonvey- 
anoe  to  the  appellant. 

[7-9J  It  was  also  proi)er  for  the  court,  upon 
vacating  the  order  o^  dismissal  and  thus  re- 
viving the  proceedings,  to  appoint  an  assignee 
to  take  charge  of  and  administer  upon  the 
remaining  undisposed  assets  of  the  Insolvent's 
estate,  since  there  was  a  vacancy  In  tbat 
<^ce  by  reason'  of  the  death  of  the  original 
asslgnea     The   appointment  of   James   H. 
Blanchard  as  assignee  to  succeed  Baruch,  as- 
signee, was  regular.  '  But  Blanchard  failed 
to  file  a  bond  as  assignee,  and  he  was  there- 
fore without  authority  to  exercise  the  duties 
of  his  office  or  to  perform  a  valid  act  as  as- 
signee until  he  filed  such  bond.     It  follows 
that  the  conveyance  by  him  of  the  land  In 
controversy  to  the  apiiellant  Involved  a  void 
act    It  was  wholly  without  legal  force  or 
effect    Counsel  for  the  appellant  vigorously 
contend,  however,  that  the  mere  appointment 
of  Blanchard  vested  him  with  all  the  powers 
of  an  assignee  or  a  trustee,  and  that  be  could 
act  or  perform  the  duties  of  the  office  without 
giving  or  filing  a  bond  conditioned  for  the 
faithful  discharge  of  bis  duties  as  such  as- 
signee.   We  are  unable  to  concur  In  that  con- 
tention.   As  above  shown,  tl^e  Insolvency  Act 
(section  15)  provided  that  the  assignee,  within 
a  certain  specified  time,  or  within  any  further 
time  which  the  court  might  allow  for  meet- 
ing that  requirement,  should  file  a  bond  con- 
ditioned for  the  faitbful  performance  of  the 
duties  devolving  upon  him.    It  Is  true  tbat 
section  IB  of  said  act  does  not  expressly  de- 
clare that  the  filing  of  the  bond  should  be  a 
prerequisite  to  his  right  to  exercise  bis  au- 
thority as  assignee,  but  it  certainly  meant 
that  such  was  to  be  tbe  case.    If  the  assignee 
could  go  an  and  legally  administer  the  insol- 
vent estate  without  filing  the  bond  required, 
what  could  have  been  the  object  of  the  Legis- 
lature In  requiring  a  bond  at  all?    The  as- 
signee derived  his  title  to  the  insolvenrs  es- 
tate from  the  assignment,  which  divested  tlie 
insolvent  of  his  property  and  vested  it  tn  t3ie 
assignee  from  the  time  of  the  Insolvency. 
Both  the  insolvent  and  tlie  creditors  are  In- 
terested in  the  estate,  and  are  entitled   to 
have  its  assets  administered  according  to  tbe 
best  Interests  of  all  conceited.  The  insolvent 
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Is  interested  in  having  hla  UablUtlea  as  far 
extlngnlshed  by  the  aasetB  of  his  estate  as 
possible  and  the  creditors  are  interested  In 
baring  their  claims  as  nearly  satisfied  in  full 
as  the  condition  of  the  estate  will  permit. 
Hence,  It  was  a  wise  provision  that  one  hav- 
ing cast  upon  him  so  important  a  trust  should 
be  required  to  file  a  suffldeut  bond  conditioned 
for  the  falthftil  iierformance  of  the  trust,  and 
we  entertain  no  doubt  that  the  requirement 
that  an  assignee  In  Insolvency  should  file  a 
bond  for  that  purpose  was  Intended  by  the 
Leglslatore  as  an  essential  requisite  for  his 
qualiflcaticm  to  exercise  or  i)erform  the  duties 
of  that  ofllce.    At  any  rate,  it  has  been  so 
hdd  in  a  number  of  cases,  among  which  may 
be  mentioned  the  case  of  Winchester  v.  Union 
Bank  of  Maryland,  2  6111  &  J.  (Md.)  79, 19  Am. 
Dec.  266.    Furthermore,  the  order  appointing 
Blanchard  limited  his  authority  as  assignee 
to  the  performance  ot  the  act  of  making  a 
conveyance  of  th6  property  in  dlaimte  to  the 
appellant     That  portion  of  the  order  was 
absolutely  void,   since  it  does  not  appear 
therefrom  or  from  anything  In  the  proceed- 
ing culminating  In  his  appointment  that  a 
petition   was  filed  praying  for  the  sale  or  dis- 
posal of  the  property  by  private  sale.    Section 
25  of  the  Insolvency  Act  provided  that  "no 
private  sale  of  any  property  of  the  estate  of 
an  Insolvent  debtor  shall  be  valid,  unless 
made  onder  the  order  of  the  coart  upon  a 
petition  In  writing,  which  shall  set  forth  the 
facts  showing  the  sale  to  be  necessary."   And 
the  same  section  provided  that  upon  the  filing 
of  a  Qetltlon  for  such  a  sale  notice  of  at  least 
10  days  should  be  given  by  publication,  etc. 
The  order  appointing  Blanchard  as  assignee 
and  the  order  authorizing  him  to  convey  the 
property  to  the  appellant  was,  as  we  have 
seen,  practically  one  order,  and  both  were 
made  on  the  same  day.    Thus  It  is  manifest 
that  there  is  not  only  not  any  showing  that 
a  petition  was  presented  to  the  court  asking 
for  a  private  sale,  but  that  It  was  absolutely 
Impossible  for  any  notice  whatever,  much  less 
the  required  notice  of  10  days,  to  l^ve  been 
given  of  such  sale,  assuming,  of  course,  that 
the  conveyance  to  the  appellant  Involved  a 
sale  by  the  assignee.    And  this  brings  us  to 
the  question,  raised  by  the  app^ant,  that  the 
right  to  subject  the  land  in  controversy  to 
the  payment  of  the  debts  of  the  Insolvent  was 
lost  by  reason  of  the  fact  that  said  land  had 
been  abandoned  by  the  assignee.    But  there  is 
no  merit  to  the  ptrint    The  complaint  of  the 
lnt«-vener  alleges  that  said  property  was  tak- 
«>  possession  of  by  the  original  assignee, 
Jacob  Baruch,  the  same  having  been  assigned 
and  conveyed  to  him  by  the  clerk  of  the  sup^ 
rlor  court.    This  aUegatlpn  la  not  denied  by 
the  answer  to  the  complaint  In  intervention, 
and  therefore  stands  as  admitted.    The  fact 
that  the  admlnlstratioa  of  the  estate,  of  the 


mlnatlon  did  not  constHnte  an  abandonment 
of  the  property  as  part  of  the  assets  of  the 
Insolvent  estate  to  be  subjected  to  the  extin- 
guishment of  the  liabilities  of  the  insolvent. 
The  role  ot  law  as  to  abandonment  Is  that 
there  is  no  presumption  of  abandonment  from 
mere  lapse  of  time.  Partridge  v.  McKlnney, 
10  Cal.  181.  See,  also,  Utt  v.  ICrey,  100  OaL 
352,  397,  398,  89  Pac.  807,  as  to  what  will  and 
will  not  constitute  the  abandonment  of  prop- 
erty. In  Uie  present  case,  there  could  be  no 
abandonment  except  by  the  assignee  in  whom 
the  title  to  the  property  for  the  purposes  of 
the  Insolvency  proceedings  had  been  vested. 
There  is  no  evidence  tending  to  show  that 
Baruch  abandoned,  or  Intended  to  abandon, 
the  property,  save  and  except  the  fact  that 
he  failed  to  sell  it  during  his  incumbency  as 
assignee  and  appropriate  the  proceeds  of 
the  sale  to  the  payment  of  the  debts  of  the 
Insolvent.  This  omission  may  be  assumed  to 
have  Involved  a  dereliction  of  official  duty  <» 
the  part  of  Baruch  rather  than  an  abandon- 
ment, since  It  does  not  appear  that  the  prop- 
erty was  not  of  suffideht  value  to  have  Justi- 
fied the  expense  of  selling  it  for  the  benefit 
of  the  insolvent's  estate. 

[10, 11]  Appellant  dtes  a  number  of  cases 
which  It  is  claimed  support  the  view  that  the 
property  herein  involved  was  abandoned,  and 
therefore  the  right  to  appropriate  It  to  the 
payment  of  the  debts  of  the  insolvent  lost; 
but  we  have  examined  the  cases  and  do  not 
perceive  that  they  are  In  point  here.  -The 
property  belonged  to  the  Insolvent's  estate, 
and  it  was  available  for  disposition  by  the 
assignee  in  Insolvoicy.  No  claim  was  ever 
made  that  it  was  abandoned  or  that  there 
was  an  intention  to  abandon  It  as  a  part  of 
the  Insolvent's  estate  until  the  void  order  was 
made,  at  the  Instigation  of  the  insolvent,  dis- 
missing and  discontinuing  the  Insolvency  pro- 
ceedings; when  the  insolvent  himself  under- 
took to  retake  possession  of  it  and  convey  It 
to  the  plaintiff.  The  question  of  abandon- 
ment is  one  of  fact  to  be  determined  by  the 
Jury  or  the  court.  If  the  issues  of  fact  are 
tried  bf  the  court,  and  the  burden  was  upon 
the  plalntlft  clearly  to  show  that  there  was 
an  intention  in  the  assignee  to  abandon  the 
property.  Latham  v.  City  of  Loe  Angelea,  87 
Cal.  514,  618,  26  Pac.  673.  The  finding  of  the 
court  in  this  case  that  there  was  no  aband<m- 
ment  Is  conclusive  up<Hx  this  court 

[1 1\  6.  The  contention  that  the  action,  In  so 
far  as  It  is  made  by  the  complaint  In  Inter- 
vention, Is  barred  by  the  statute  of  limita- 
tions is  without  force.  The  complaint  of  the 
Intervener  Is  one  for  the  quieting  of  title  to 
the  property  In  dispute  as  against  the  plain- 
tiff and  the  defendant  and  In  favor  of  the  ij>- 
tervener,  or.  In  effect,  is  for  the  recovery  of 
real  pr<4)erty,  and  the  dalm  that  the  Inter- 
vener's daim  la  barred  proceeds  upon  the 


insolvent  remained  in  abeyance  or  was  doi^  theory  that  the  action,  as  to  the  time  within 
mant  because  the  proceedings  In  Insolvency  which  It  should  have  been  commenced,  is  gov- 
were  not  promptly  prosecuted  to  a  final  deter-  emed  by  section  338  of  the  Ck>de  of  Civil  Pro- 
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cedure.  But  it  1b  manifest  that  that  section 
does  not  apply  to  the  intervener's  case,  but 
that  section  318  of  said  Code  governs  as  to 
the  time  within  vchlch  such  an  action  may  be 
commenced.  Section  338  provides  for  the 
commencement  of  actions  where  the  relief 
prayed  for  is  ba;sed  upon  the  ground  of  fraud, 
and  that  is  not  the  ground  of  the  relief  asked 
for  by  the  intervener.  Section  318  provides 
that  an  action  for  the  recovery  of  real  prop- 
erty, or  for  the  possession  thereof,  cannot  be 
maintained  "unless  it  appear  that  the  plalA> 
tiff,  his  ancestor,  predecessor,  or  grantor,  was 
seized  or  possessed  of  the  property  in  ques- 
tion, within  five  years  next  before  the  com- 
mencement of  the  action."  The  Supreme 
Uourt,  in  construing  section  318,  in  Murphy 
v.  Crowley,  140  Cal.  141, 146, 147,  73  Pac.  820, 
821,  822,  says: 

"It  seems  to  b«  established,  therefore,  by 
these  cases  that,  although  the  main  ground  of 
the  action  is  fraud  or  mistake,  whereby  the  de- 
fendant has  obtained  the  legal  title  to  the  land 
in  coutroTersy,  and  the  chief  contention  be- 
tween the  parties  is  with  respect  to  the  fraud 
or  mistake  alleged,  yet,  if  the  plaintiff  al- 
leges facts  which  show,  as  matter  of  law,  that 
he  is  entitled  to  possession  of  the  property, 
and  a  part  of  the  relief  asked  is  that  be  be  let 
into  possesrion,  or  .that  his  title  to  the  land  be 
quieted,  the  action  is  in  reahty  for  the  recovery 
of  real  property,  and  is  not  barred  except  by 
the  five-year  limitation  contained  in  section 
818.  The  same  rule  has  been  followed  in  the 
states  of  Iowa,  Kansas,  Missouri,  and  Texas. 
Williams  v.  Allison,  S3  Iowa,  278;  Seihl  v. 
liikowski,  33  Kan.  615;  Dunn  v.  Miller,  96 
Mo.  338;  Shepard  v.  Cummings,  4A  Tex.  502. 
There  is  a  case  to  the  contrary  in  New  York. 
Hoyt  V.  Putnam,  39  Hun,  406. 

"Unless  the  decisions  of  this  court  above  dted 
are  to  be  overruled,  it  must  be  conceded  that, 
although  tbe  wrong  complained  of,  and  undoubt- 
edly the  principal  contest  in  the  case,  arises 
from  the  undue  influence  exerted  by  the  de- 
fendant Crowley  on  her  deceased  husband  in 
his  lifetime,  the  action  in  question  is  never- 
theless an  action  to  recover  real  property  and 
for  tbe  possession  thereof,  and  is  not  barred  by 
tbe  provisions  of  section  318." 

See,  also.  Page  v.  Garver,  146  Cal.  677,  80 
Pac.  860. 

fl  Jl  In  the  present  case  the  first  act  which 
could  start  tbe  statute  of  limitations  to  run- 
ning, or  could  in  any  way  impart  to  the  In- 
tervener or  the  creditors  of  the  estate  of 
which  the  intervener  became  the  assignee, 
information  that  the  appellant  claimed  an 
Interest  in  the  property  was  the  filing  for 
record  of  the  deed  from  German  to  the  appel- 
lant, which  act  of  recordation  occurred  on  the 
11th  day  of  March,  1912,  or,  as  counsel  for 
the  respondent  suggest,  perhaps  the  act  of 
the  filing  of  the  petition  for  a  dismissal  of 
the  proceedings  in  Insolvency  and  the  making 
of  the  order  of  dismissal  might  have  been  the 
first  acts  indicating  a  claim  of  interest  in  the 
property  by  parties  other  than  the  assignee, 
and  the  order  of  dismissal  was  made  on  the 
28th  day  of  February,  1912.  The  intervener's 
amended  complaint,  upon  which  the  action 


was  tried,  was  filed  on  tbe  lltb  day  of  Marcb. 
1916,  within  the  hve-year  limitation  prescrib- 
ed by  section  318  of  the  Code  of  OlvU  Pro- 
cedure. It  Is  therefore  manifest,  as  stated, 
that  the  intervener's  action  ia  not  barred. 

[14]  6.  The  point  that  "because  of  the  lapse 
of  time  since  the  filing  of  the  petition  by  tbe 
said  Jeremiah  W.  German  to  be  adjudged  an 
Insolvent  debtor,  the  presumption  exists  that 
all  claims,  debts,  liabilities,  and  demands  that 
were  valid  claims  against  said  petitioner  on 
July  31, 1888,  have  been  paid  and  diadtarged" 
is  conclusively  answered  by  section  68  of  tba 
Insolvency  Act,  above  quoted  herein,  ttaat  no 
statute  of  limitation  of  this  state  shall  nm 
against  a  claim  which.  In  its  nature,  ia  prov- 
able against  the  estate  of  the  debtor. 

7.  It  iB  claimed  that  the  findings  of  fact 
and  conclusiona  of  law  do  not  support  tbe 
judgment  It  is  not  necessary  to  reproduce 
herein  the  findings  of  fact  and  tbe  conclusiona 
of  law  to  show  that  this  contention  has  no 
foundatioa.  It  Is  sufficient  to  say  that  w« 
have  carefully  examined  the  flndlnga  and  tbe 
conclusions  of  law,  and  that  we  have  concludr 
ed  from  said  examination  that  the  Judgment 
derives  ample  support  from  them. 

There  are  numerous  other  points  made  by 
the  appellant  in  impeachmoit  of  the  Judg- 
ment, but  we  have  discovered  no  merit  in 
them.  We  are  satisfied  that  the  judgment  Is 
legally  Impregnable,  and  it  Is  accordingly  af- 
firmed. 

We  concur:  ELLISON,  Presiding  Judge 
pro  tem. ;  BURNETT,  J. 

Opinion  of  Supreme  Court  In  Bank  Denying 
Hearing. 

PEB  CURIAM.  (11,  II]  In  denying  tbe 
petition  for  a  bearing  In  this  court  after  deci- 
sion by  the  District  Court  of  Am)eal  of  tbe 
Third  Appellate  District  we  are  not  to  be  un- 
derstood as  approving  that  portion  of  tbe 
opinion  substantially  holding  that  tbe  ordK 
nary  presumptions  and  intendments  applica- 
ble to  Judgments  of  courts  of  record  are  not 
applicable  to  Judgments  and  orders  of  tbe 
superior  court  in  insolvency  proceedings. 
We  think  that  here  the  order  of  tbe  superior 
court  dismissing  tbe  insolvency  proceeding, 
and  the  subsequent  order  appointing  Blanch- 
ard  as  assignee  for  the  limited  purpose  of 
making  a  conveyance  of  the  property  to  the 
Insolvent,  were  manifestly  void  upon  their 
face,  the  order  of  dismissal  because  it  sulli- 
dently  appears  on  tbe  face  of  the  record  tbat 
It  was  made  without  tbe  consent  of  tbe  credi- 
tors, and  the  other  order  because  no  such 
appointment  of  an  assignee  Is  authorized  by 
law.  In  view  of  this  conclusion,  we  Intimate 
no  opinI<m  upon  the  qnestiou  of  the  effect  of 
tbe  failure  of  Blanchard  to  give  a  bond.  In 
all  other  respects  we  are  satlafled  with  tbe 
opinion  of  the  District  Court  of  Appeal. 

The  application  for  a  bearing  in  this  ooort 
Is  denied. 

All  concur. 
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DOVER   LUMBER  CO. 
(No.  4144.) 


(Supreme  Court  of  Montana.     July  6,  1920.) 

1.  Chattel  mortgages  «=3l77(3)— Testtmony  of 
mortgagee  of  flune  sulRg  for  destractlon  *peo- 
ulatlve. 

In  action  by  mortgagee  of  timber  flume  to 
recover  for  its  wrongful  destruction  and  conse- 
quent impairment  of  security,  plaintiff's  testi- 
mony that  there  was  merchantable  timber  on 
reserTation  near  the  flume,  and  that  he  might 
have  secured  contract  from  the  government  to 
cut  it,  and  could  have  taken  possession  of  the 
flume  or  used  it  and  realized  a  profit,  held  prop- 
erly excluded  as  speculative. 

2.  Chattel  mortgages  «=s>70( I)— Defendant  de- 
stroying mortgaged  flume  held  not  entitled  to 
deny  right  to  maintain  same. 

Defendant  cannot  be  heard  to  justify  against 
plaintiff  mortgagee  its  wrongful  act  in  destroy- 
ing the  mortgaged  timber  flume  by  invoking  the 
provision  of  the  mortgagor's  contract  with  the 
United  States  government  under  which  the 
flume  would  have  become  the  property  of  the 
government  if  not  removed  before  a  given  date. 

3.  Chattel  mortgages  «=»I77(4)— Damages  for 
Impairment  of  security  Is  amount  remaining 
die. 

If  a  mortgagee  Is  entitled  to  recover  for  the 
wrongful  or  negligent  destruction  of  mortgaged 
property,  thus  impairing  its  security,  the  meas- 
ure of  damages  ia  the  amount  remaining  due 
on  the  debt  secured  by  the  mortgage,  not  to 
exceed  the  value  of  the  property. 

4.  Trial  «=>25l (2)— Instruction  assuming  mat- 
ter waa  Issue  for  Jury  which  was  not  such, 
misleading. 

In  an  action  by  the  mortgage*  of  a  timber 
flame  for  impairment  of  his  security  by  its  de- 
stmction,  where  complaint  alleged  value  of 
flume  was  totally  destroyed,  and  answer  ad- 
mitted it  waa  of  no  value,  there  was  no  issue 
«n  such  question,  and  an  instruction  assuming 
value  of  flume  after  it  was  injured  was  an  ia- 
nie  for  the  jury  was  misleading. 

Appeal  ttom  District  Court,  Sandera 
(bounty ;  Asa  L.  Dnncan,  Jndge. 

Action  bx  C.  S.  Robison  against  the  Dover 
Lumber  Company.  Prom  Judgment  for  de- 
fendant, and  order  denying  bis  motion  for 
new  trial,  plaintiff  appeals.  Reversed  and 
remanded. 

H.  O.  Bond  and  John  E.  Patterson,  both  of 
Missoula,  for  appellant. 

Uemmn  E.  Taylor,  of  Sand  Point,  Ida., 
and  A.  S.  Alnsworth,  of  Thompson,  for  re- 
Ep<Hident. 

HOLLOW  AY,  J.  By  a  contract  entered  In- 
to with  the  government  of  the  United  States 
on  December  5,  1912,  J.  P.  McKay  agreed 
to  purchase  a  large  amount  of  timber  along 
Canyon  creek  in  the  Cabinet  National  Forest. 
The  contract  authorized  McKay  to  go  upon 


an  p.) 

the  reservation  and  Install  tbe  equipment 
necessary  to  remove  the  timber  purchased, 
and  pursuant  to  that  authority  he  construct- 
ed a  logging  flume  for  the  purpose  of  floating 
the  logs  to  be  cut,  down  Canyon  creek  into 
Vermillion  creek,  through  which  latter  creek 
they  were  to  be  moved  Into  Clark's  fork  of 
the  Columbia,  there  to  be  delivered  to  the 
Dover  Lumber  Company,  to  which  company 
McKay  had  contracted  to  sell  them.  After 
the  flume  was  completed,  McKay  gave  to 
this  plaintiff  a  chattel  mortgage  upon  It  to 
secure  an  Indebtedness  of  |2,500  with  In- 
terest McKay's  contract  with  the  govern- 
ment expired  on  October  1,  1914,  and  con- 
tained a  provision  that  any  equipment  not 
removed  within  90  days  thereafter  should 
become  the  property  of  the  government  His 
contract  with  the  Dover  Lumber  Company 
provided,  among  other  things,  that  if  he 
should  fail  to  carry  but  any  of  Its  provisions 
by  December  1,  1913,  the  lumber  company 
might,  at  Its  option,  take  possession  of  the 
equipment  and  complete  the  contract. 

This  action  was  brought  by  plaintiff,  as 
mortgagee,  to  recover  damages  for  the  wrong- 
ful destruction  of  the  flume  and  the  con- 
sequent impairment  of  his  security.  After 
setting  forth  the  execution  and  delivery  of 
the  note  and  mortgage  securing  its  payment, 
it  is  alleged  in  the  complaint  that  about  Jan- 
uary 14,  1914,  defendant  took  possession  of 
the  flume,  and  between  that  date  and  Au- 
gust 1,  following,  used  it,  and  In  its  use  neg- 
ligently, carelessly,  and  wantonly  tore  out, 
displaced,  and  destroyed  It  to  such  extent  as 
to  render  It  valueless;  that  immediately  be- 
fore the  flume  was  destroyed  It  was  of  the 
reasonable  value  of  $10,000  and  was  ample 
security  for  the  Indebtedness  due  from  Mc- 
Kay to  plaintiff;  that  only  $100  has  been 
paid  upon  the  debt  secured  by  the  mortgage; 
that  plalntifl  has  no  other  security;  that 
the  mortgagor  is  Uisolvent;  and  that  by  rea- 
son of  the  destruction  of  his  security  he  has 
been  damaged  °ln  the  sum  of  $2,723J.5,  the 
amount  of  the  unpaid  balance^ 

The  answer  admits  the  execution  and  de- 
livery of  the  note  and  mortgage ;  denies  that 
the  flume  was  of  any  value  .whatever;  de- 
nies any  negligence,'  carelessness,  or  wan- 
tonness on  defendant's  part,  or  that  by  any 
act  of  defendant  plalntlfTs  security  was  Im- 
paired, or  that  plaintiff  has  been  damaged 
In  any  sum  or  at  all.  The  answer  then  at- 
tempts to  plead  two  afllrmative  defenses: 
First,  that  the  flume  was  constructed  by 
McKay  with  money  furnished  by  defendant, 
by  reason  whereof  defendant  had  a  right  to 
or  interest  in  it  prior  and  superior  to  the 
lien  of  plalntlfTs  mortgage;  and,  second, 
that  the  flume  was  constructed  upon  the 
natloual  forest  under  a  license  from  the  gov- 
ernment, which  license  expired  before  the 
commencement  of  this  action,  and  that  the 
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flume  U  the  property  of  the  United  States. 
The  reply  admits  that  the  flume  was  con- 
structed upon  the  forest  reservation  under 
a  permit  from  the  government,  and  denies 
all  the  other  affirmative  allegations. 

The  trial  of  the  cause  resulted  in  a  verdict 
for  defendant,  and  plaintiff  appealed  from  an 
order  denying  his  motion  for  a  new  trlaL 

[1]  Complaint  is  made  that  the  court  did 
not  permit  plaintiff  to  prove  that  there  was 
a  large  amount  of  merchantable  timber  upon 
the  reservation  near  the  flume;  that  plain- 
tiff might  have  secured  a  contract  from  the 
government  to  cut  such  timber;  that  be 
could  have  taken  possession  of  the  flume 
and  used  it  to  remove  such  timber  and  could 
have  realized  a  profit  from  the  operations 
sufficient  to  satisfy  the  indebtedness  due  him 
from  McKay.  The  ruling  was  correct  Plain- 
tiff did  not  offer  to  prove  that  he  had  a  con- 
tract with  the  government  for  the  purchase 
of  timber,  and  whether  he  could  have  secured 
a  contract,  and,  if  so,  whether  upon  such 
terms  as  to  be  profitable,  were  matters  of 
speculation  altogether.  17  Corpus  Juris, 
785.  Plaintiff  was  permitted  to  prove  that 
the  reasonable  value  of  the  flume  immediate- 
ly before  it  was  injured  was  greater  than  the 
amount  due  him  from  McKay  and  cannot 
complain  that  he  was  not  permitted  to  do 
mor& 

[2]  The  other  assignments  refer  to  instruc- 
tions given  and  refused.  Instruction  9,  given 
by  the  court  while  not  essentially  erroneous, 
is  altogether  inapplicable.  According  to  the 
undisputed  evidenoe,  the  flume  was  destroyed 
long  before  McKay's  contract  with  the  gov- 
ernment expired,  and  defendant  cannot  be 
heard  to  Justify  its  wrongful  act  by  Invok- 
ing tlie  provision  of  the  contract  under 
which  it  is  contended  the  flume  would  have 
become  the  property  of  the  government  If 
not  removed  before  January  1,  191S.  Tha 
government  might  have  made  such  modlflca- 
tions  of  its  contract  as  it  saw  fit.  It  might 
or  might  not  have  availed  itself  of  the 
benefit  of  that  provision ;  but  whether  it  did 
or  not  defendant  is  liable  if  by  its  wrongful 
or  negligent  act  the  flume-  was  injured  or 
its  value  lessened  to  plaintiff's  prejudice.  The 
same  objection  may  be  urged  to  Instruction 
14,  given  by  the  court  In  other  words,  the 
provisions  of  McKay's  contract  with  the  gov- 
ernment could  not  be  injected  into  this  con- 
.trovemy  to  any  extent  whatever,  exc^t  la 


so  far  as  fb»  provision  for  forfeiture  of  the 
flume  to  the  goveminent  after  January  1, 
1915,  might  reflect  upon  the  value  of  the 
flume  at  the  time  it  was  destroyed. 

The  court  erred  also  in  giving  instruction 
12,  which  assumed  that  McKay's  contract 
with  the  lumber  company  gave  to  the  lumber 
company  a  property  Interest  in  the  flume. 
The  contract  does  nothing  of  the  kind.  At 
most  It  gave  to  the  lumber  company  only 
the  right  to  use  the  flume  in  a  careful  and 
prudent  manner,  in  the  event  that  McKay 
failed  to  carry  out  the  contract 

[3]  These  three  instructions  emphasise  the 
fact  that  the  cause  was,  tried  and  sulfinittea 
upon  an  erroneous  theory — a  theory  which 
transformed  a  very  simple  case  into  one  so 
complicated  that  it  is  doubtful  whether  the 
Jury  comprehended  It  in  any  respect  The 
case  presented  by  the  pleadings  is  of  the 
simplest  character.  The  only  issues  to  be 
submitted  to  a  Jury  were:  (1)  Did  the  de- 
struction of  or  injury  to  the  flume  result 
from  defendant's  wrongful  or  negligent  act? 
If  this  inquiry  was  answered  In  the  negative, 
a  verdict  for  defendant  would  follow  as  of 
course.  If  answered  in  the  affirmative,  then 
it  became  necessary  for  the  Jury  to  deter- 
mine: (2)  The  value  of  the  flume  immediate- 
ly before  it  was  injured,  and  (8)  the  amount 
remaining  due  to  plaintiff.  If  plaintiff  Ja 
entitled  to  recover,  the  measure  of  bia  dam- 
ages is  the  amount  remaining  due  uiran  the 
debt  secured  by  the  mortgage,  not  to  exceed 
the  value  of  the  flume.    11  Corpus  Juris,  619. 

[4]  The  court  erred  also  in  assuming  by 
Its  instruction  13  tliat  the  value  of  the  flume 
after  it  was  injured  was  an  issue  to  be  de- 
termined by  the  Jury.  It  is  alleged  In  the 
complaint  that  the  value  of  the  flume  was 
totally  destroyed,  and  the  answer  admits  that 
it  was  of  no  value.  There  was  therefore  no 
issue  upon  that  question,  and  the  instruc- 
tion could  not  fail  to  mislead  the  Jury.  Sul- 
livan V.  Metropolitan  Ufe  Ins.  Co.,  35  Hont 
1,  88  Pac.  40L 

Because  of  the  particnlar  erroxs  herein 
considered  and  because  of  the  fact  that  tbe 
case  was  tried  upon  an  erroneous  theory, 
the  Judgment  and  order  are  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

BBANTLY,  O.  X.  and  HTTRLY.  UAX- 
THBWS,  and  GOOPHB,  JJ.,  eoncar. 
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POOL  V.  TOWN  OF  TOWNSEND  •«  al. 
(No.  41 19.) 

(Sapreme  Court  of  Montana.    Jnly  24,  1920.) 

1.  Municipal  MrporatlOBS  «::3488,  489(6)  — 
Faiiur«  to  protett  againat  ereatloa  of  Im- 
provement  distriet  did  not  oatop  proteat 
against  Increased  tax. 

A  landowner  making  no  protest  to  the  cre- 
ation of  an  improvement  district,  which  in- 
Tolred  a  tax  baaed  upon  a  certain  area  of  his 
land,  was  not  estopped  to  question  the  town's 
anthority  to  increase  the  area  and  his  tax  pro- 
portionately. 

2.  Municipal  corporatlona  «s>433— Tax  for  Im- 
provenenta  on  land  out  of  oity  void. 

A  tax  based  npon  lands  without  a  town, 
which  was  inclnded  in  an  improvement  district 
by  the  dty  officials  before  the  land  became  a 
imrt  of  the  town,  was  void  ab  initio. 

8.  Mnnloipar  oorporatlona  «=343— Code  provi- 
sion aa  to  addltlona  to  town  sxolnslvo. 
If  the  Codes  provide  the  means  by  which 
an  addition  becomes  a  part  of  a  dty  or  town 
end  subject  to  its  jurisdiction,  the  means  so 
provided  must  be  held  to  be  exclusive,  in  view 
of  Ber.  CJodes.  i  6213. 

4.  MnnMpal  oorporatloas  «=s>43— Filing  of  plat 
alone  does  not  operats  to  bring  addition  with- 
in town. 

The  filing  of  a  t>lat  did  not  operate  to  bring 
aa  addition  within  a  town.  It  becoming  a  part 
of  the  town  and  sabject  to  the  jurisdiction  of 
the  conncU  only  when  the  plat  was  approved 
by  the  mayor  and  council  and  the  approval  in- 
dorsed thereon,  under  Bev.  Ciodea,  |  3212. 

5.  Mnnlolpal  corporations  «=9433— Tax  ba^ed 
on  land  within  and  without  town  only  Invalid 
as  to  portion  of  land  out  of  town. 

Where  a  town  created  an  improvement  dis- 
trict and  improperly  and  without  Jurlsdietion 
entered  therein  land  without  the  boundaries  of 
the  town,  a  tax  upon  property  of  an  owner  of 
land  both  within  and  without  the  town  was  in- 
valid only  as  to  the  portion  of  the  land  outside 
the  town,  and  the  court,  on  granting  the  land- 
owner an  injunction,  should  not  restrain  .the 
collection  el  the  entire  tax. 

Appeal  from  District  Ciourt,  Broadwater 
County;    Ri  Lee  Wor<],  Judge.     ' 

Suit  by  O.  E.  Pool  agaiast  the  "Amn  at 
Townsend  and  B.  WQliabis,  Treasurer  of 
Broadwater  Gottnty,  to  restrain  the  collec- 
tion of  taxes.  Jndgment  for  plaintiff,  and 
defendants  appeal.    Modified  and  affirmed. 

Edward  Horsky,  of  Helena,  for  appellants. 
B.  H.  Goodman,  of  Townsend,  for  respond- 
ent 

HOLLOWAY,  J.  This  suit  was  Instituted 
to  secure  an  Injunction  restraining  the  town 
of  Townsend  and  the  county  treasurer,  as  ex 
officio  collector  of  taxes  for  the  town,  from 
enforcing  tbe  payment  of  a  tax  to  defray  tbe 
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expense  of  certain  apedal  Improvements 
made  pursuant  to  proceedings  taken  by  the 
town  council  in  1913.  Plaintiil  alleges  that 
he  Is,  and  at  the  time  special  Improvement 
district  Na  4  was  sought  to  be  created  was, 
tbe  owner  of  fractional  lots  5,  6,  7,  and  8 
in  block  17,  original  town  site  of  Townsend, 
wltb  an  area  of  14,069  square  feet  Tbe 
bistory  of  tbe  council  proceedings  Is  then 
recited,  and  It  is  alleged  that  on  September 
20, 1013,  the  coundl  passed  a  resolution,  levy- 
ing a  tax  upon  the  pr(^>erty  within  the  dis- 
trict apportioning  to  plaintiff  the  amount  of 
tax  due  upon  bis  property  upon  tbe  basis  of 
14,060  square  feet  but  tbat  thereafter,  in 
1014,  tbe  council  wrongfully,  and  without 
notice  to  plaintiff,  changed  the  apportl<Mi- 
ment  and  for  tbat  year  levied  tbe  tax  against 
his  property  up<«  tbe  baals  of  28»400  square 
feet  of  area;  tbat  plaintiff  tendered,  tbe 
amount  Justly  due,  but  tbe  tendor  was  re- 
fused, and  defendants  threaten  to  sell  bis 
property  in  order  to  realize  tbe  larger 
amount  demanded. 

Tbe  answer  admits  tbat  the  tender  was 
made  and  refused,  and  tbat  defendants  In- 
tend to  proceed  to  sell  plaintiff's  property 
unless  restrained,  and  generally  denies  all 
tbe  other  material  allegations  of  the  comr 
plaint  Tbe  trial  resulted  In  a  Judgment  in 
favor  of  plaintiff,  and  defoidants  appealed. 

In  so  far  as  plaintiff's  attack  is  directed 
to  tbe  procedure  by  tbe  town  council,  It  la 
without  avail.  The  same  questions  were  pre- 
sented and  determined  adversely  to  tbe  con- 
tentions made,  in  Harvey  v.  Town  of  Town- 
send,  57  Mont  — ,  188  Pac.  807. 

[1]  Defendants  insist  tbat  plaintiff  la  es- 
topped to  complain  because  be  made  no  pro- 
test to  tbe  creation  of  tbe  district ;  but  tha« 
was  no  occasion  for  protest  If'plaintlff  was 
satisfied,  but  bis  failure  to  protest  against 
proceedings  which  involved  a  tax  based  up- 
on an  area  of  14,060  square  feet  cannot  be 
urged  against  his  right  to  be  beard  to  ques- 
tion tbe  town's  authority  to  Increase  the 
area  and  bis  tax  proportionately.  He  migbt 
have  been  willing  In  lOlS  to  pay  tbe  tax 
based  upon  an  area  of  14,069  square  feet 
and  altogether  unwilling  to  pay  tbe  tax  for 
1S14  based  npon  an  area  of  28,400  square 
feet,  and  be  certainly  Is  entitled  to  be  beard 
to  question  the  council's  right  to  make  the 
Increase  without  bis  knowledge  or  consent 

[2]  Upon  the  trial  it  developed  that  in  ad- 
dition to  fractional  lots  S,  6,  7,  and  8,  plain- 
tiff owned  certain  fractional  lots  in  tbe 
Potts-Harrison  addition,  which  adjoin  frac- 
tional lots  6,  6,  7,  and  8,  and  tbat  these  two 
groups  of  fractional  lots  apparently  make 
out  four  full-sized  lots,  though  this  does  not 
appear  definitely.  It  appeared,  further,  tbat 
tbe  boundaries  of  special  improvement  dis- 
trict No.  4  were  intended  to  Include  tbe  frac- 
tional lots  In  tbe  Potts-Harrison  addition,  aa 


I  tame  topic  sad  KBT-NUUBER  In  all  Key-Numbered  DIceeta  aad  Indazet 


4=>For  other  caaes  i 
191Pv-28 


Digitized  by 


Qoo^Q 


386 


101  PACIFIC  REPORTER 


(Mont. 


'well  as  the  fractional  lots  In  the  original 
town  site.  The  only  controverted  question 
now  before  this  court  Involves  the  legality 
of  the  council's  proceedings  in  attempting  to 
Include  the  territory  In  the  Potts-Harrison 
addition.  If  that  addition  was  a  part  of  the 
town  at  the  time  the  district  was  created, 
plaintiff  cannot  complain.  He  Is  called  upon 
to  pay  only  his  Just  proportion  of  the  ex- 
pense. If,  however,  the  addition  was  not  a 
part  of  the  town  in  1913,  and  was  not  sub- 
ject to  the  jurisdiction  of  the  council  for 
the  purpose  of  creating  the  improvement  dis- 
trict which  included  a  portion  of  It,  then 
plaintiff  Is  entitled  to  be  heard  upon  his  con- 
tention that  the  tax  based  upon  the  area 
Included  in  the  fractional  lots  In  the  addi- 
tion is  void  ab  initio. 

The  record  discloses  that  the  plat  of  the 
Potts-Harrison  addition  was  filed  in  the  of- 
fice of  the  county  clerk  and  recorder  of 
Broadwater  county  on  August  4,  1908,  hut 
was  not  approved  by  the  mayor  and  council 
of  Townsend  until  April  30,  1914,  several 
months  after  district  No.  4  was  created. 

[3]  Counsel  for  defendants  Insists  that, 
even  though  the  statute  was  not  followed, 
there  was  a  common-law  dedication  and  ac- 
ceptance of  the  streets  and  alleys  within 
the  addition,  and  Kaufman  v.  City  of  Butte, 
48  Mont  400,  138  Pac.  770,  is  dted  in  sup- 
port of  the  contention;  but  It  Is  one  thing 
to  dedicate  the  streets  and  alleys  to  public 
use  as  highways,  and  quite  another  thing  to 
bring  the  addition  within  the  town's  Umlta 
and  subject  the  property  to  the  payment  of 
town  taxes.  "In  this  state  there  Is  no  com- 
mon law  in  any  case  where  the  law  is  de- 
clared by  the  Code."  Section  6213,  Rev. 
Codes.  If,  then,  the  Codes  provide  the  means 
by  which  an  addition  becomes  a  part  of  a 
dty  or  town  and  subject  to  Its  jurisdiction, 
the  means  so  provided  must  be  held  to  be 
exclusive. 

[4]  Section  3212,  Revised  Codes,  provides: 

"Whenever  territory  adjoining  any  incorpo- 
rated dty  or  town  is  surveyed,  and  laid  off 
into  streets  or  blocks  as  an  addition  thereto, 
upon  filing  the  map  or  plat  thereof  in  the  o£Sce 
of  the  count;  derk,  said  territory  may  become 
a  part  of  such  dty  or  town,  upon  the  approval 
of  the  mayor  and  a  majority  of  the  council  in- 
dorsed thereon." 


The  meaning  of  this  language  Is  too  plain 
to  admit  of  doubt  or  controversy.  The  filing 
of  the  plat  did  not  operate  to  bring  the  addi- 
tion within  the  town.  It  became  a  part  of 
the  town  and  subject  to  the  jurisdiction  of 
the  council  only  when  the  plat  was  approved 
by  the  mayor  and  council  and  the  approval 
Indorsed  thereon.  Since  this  plat  was  not 
approved  until  long  after  district  Na  4  was 
created,  it  follows,  as  of  course,  that  the 
property  of  plaintiff  within  the  Potts-Har- 
rlsou  addition  was  not  a  part  of  the  town 
at  the  time  the  district  was  created,  and  was 
not  subject  to  the  jurisdiction  of  the  council, 
and  cannot  be  made  subject  to  the  payment 
of  the  tax  sought  to  be  Imposed  upon  it 
Farlin  v.  HUl,  27  Mont  33,  69  Pac.  239. 

[5]  Counsel  for  defendants  Insists  that  the 
question  just  determined  was  not  raised  by 
the  pleadings ;  but  so  far  as  the  record  dis- 
closes plaintiff  did  not  know  upon  what  the- 
ory defendants  refused  his  tender  of  the 
taxes  due  upon  his  property  within  the  orig- 
inal town  site.  Furthermore,  It  does  appear 
that  the  question  whether  the  Potts-Barrl- 
son  addition  was  within  the  town  was  In- 
jected Into  this  proceeding  by  defendants 
themselves,  as  Is'  Indicated  by  the  question 
propounded  to  the  vritness  Louis  E.  Pool. 
In  any  event  we  think  the  question  was 
properly  before  the  court,  even  though  plain- 
tiff's complaint  might  have  been  made  more 
definite  and  certain.  A  great  deal  of  evi- 
dence was  introduced  upon  the  subject,  and 
plaintiff  ought  not  to  be  subjected  to  a  bur- 
den of  taxation  imposed  by  the  council  up- 
on property  not  subject  to  Its  jurisdiction. 
The  judgmmt  entered  in  this  instance,  bow- 
ever,  restrains  the  collection  of  the  entire 
tax,  and  in  this  respect  Is  too  comprehensive. 

The  cause  Is  remanded  to  the  district  coart. 
with  directions  to  modify  the  judgment  so 
as  to  restrain  the  collection  of  the  tax  In  so 
far  as  it  Is  computed  upon  an  area  In  ex- 
cess of  14,009  square  feet  and,  when  so 
modified,  will  stand  affirmed.  Each  party 
will  pay  his  own  costs  of  this  appeaL 

Modified  and  affirmed. 

BRANTLY,  O.  J.,  and  HORItT  and  OOOP- 
ER,  33.,  concur. 

MATTHEWS,  J.,  bdng  dlsqnaUfled,  takea 
no  part  in  the  foregoing  dedsion. 
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A.  P.  Heywood,  of  Helena,  for  aiqpellant. 
E.  C  Day,  of  Helena,  for  respondent 


(Supreme  Court  of  Montana.    Jnly  9,  1020.) 

(.  Manicipal  corporation*  «=s>863— Water  sys- 
tem boads  unnecessarily  Issued  In  excess  of 
debt  limit  not  void. 
Thongh  a  dty  could  not  lawfully  authorize  a 
water  system  bond  issue  beyond  the  3  per  cent, 
limit  of  indebtedness,  so  long  as  there  was  suf- 
ficient margin  unexhausted  within  the  limit  to 
secure  the  desired  funds,  because  the  city  coun- 
cQ  purposely  or  through  Inadrertence  declared 
it  was  necessary  to  increase  the  indebtedness 
beyond  the  8  per  cent  limit,  bonds  authorized 
by  the  rote  of  qualified  electors  are  not  void, 
noIesB  the  Tote  was  procured  or  influenced  by 
deception  of  yoters. 

2.  Pleading  •s>2l4(l)— Dsmurror  to  oomplalat 
admits  allegations. 

Demurrer  to  the  complaint  admits  the  truth 
of  its  allegations. 

3.  Manlelpal  oorporatlons  ^ssSSS-^Water  sys- 
tem bonds,  bsyond  debt  limit  and  authorised 
by  Constitution  payable  from  water  ravo- 
nnes;   otherwise,  payable  by  taxation. 

If  bonds  for  a  city's  water  system  are  be- 
yond the  8  per  cent  limit  of  indebtedness  and 
authorized  by  Const,  art  18,  |  6,  the  revenues 
from  the  water  plant  are  dedicated  to  dis- 
charge principal  and  interest,  of  the  debt,  and 
a  taxpayer,  not  a  water  user,  may  not  be  call- 
ed on  to  contribute;  bnt  if  the  margin  unex- 
hausted within  the  3  per  cent,  limit  of  indebt- 
edness is  sufficient  to  admit  of  a  bond  issue  in 
the  necessary  amount,  the  bonds  become  the 
ordinary  obligations  of  the  dty,  redeemable  by 
funds  raised  by  direct  taxes,  imless  otherwise 
provided. 

4.  Mnnloipal  corporations  4=s»863  —  Revsnue 
from  water  system  acquired  only  by  sxoeed- 
ing  debt  limit  set  apart  to  debt  only  so  far 
as  neoossary. 

If  the  3  per  cent  limit  of  a  dty's  indebted- 
ness .was  exceeded  in  purchasing  a  water  sys- 
tem, the  revenue  from  the  system  is  set  apart 
to  the  discharge  of  the  original  indebtedness 
only  to  the  extent  they  are  necessary;  any  ex- 
cess being  subject  to  disposition  by  the  dty 
council  as  other  public  revenues  of  the  dty. 

5.  Constitutional  law  4s»l2i (2) —Contractual 
ordinance  cannot  ba  repealad  without  oon- 
sont  of  othsr  party. 

A  dty  ordinance  contractual,  In  nature,  as 
one  agreeing  that,  if  water  system  bonds  were 
authorised,  the  dty  wocdd  devote  the  revenues 
from  the  system  to  their  discharge,  and  resort 
to  direct  taxation  only  to  meet  a  defidt,  can- 
not be  repealed  without  the  consent  of  the  oth- 
er party,  unless  such  right  was  reserved,  as 
repeal  would  impair  the  obligation  of  the  con- 
tract 

Appeal  from  District  Court,  Lewis  and 
Clark  Comity;   W.  H.  Poonnan,  Judge. 

Suit  by  Frank  J.  Edwards  against  the  Olty 
of  Helena.  From  a  judgment  dismissing  the 
complaint,  plalntUT  appeals.    Affirmed. 


HOLLOWAT,  J.  On  February  16  of  this 
year  an  ordinance  was  passed  by  the  city 
council  of  Helena,  and  approved  by  the 
mayor,  directing  that  a  special  election  be 
held  on  April  5  for  the  purpose  of  submit- 
ting to  the  qualified  electors  the  proposltlop 
to  issue  the  bonds  of  the  dty  In  the  sum  of 
$200,000,  the  money  to  be  used  to  InstaU  a 
pipe  line  to  convey  a  portion  of  the  dty's 
water  supply  from  the  source  near  Rimini 
to  the  reservoir  near  Helena.  The  preamble 
to  the  ordinance  redtes  that  the  dty  owns 
Its  water  supply  and  distributing  system; 
that  the  portion  of  the  supply  In  question  has 
been  conveyed  through  an  open  ditch;  the 
necessity  for  the  proposed  improvement,  and 
the  probable  cost  of  the  same ;  that  the  dty  - 
has  almost  reached  the  ordinary  constlta- 
tlonal  limit  (3  per  cent)  of  Indebtedness: 
and  that  to  procure  the  funds  to  InstaU  the 
pipe  line  It  Is  necessary  to  Increase  the  dty's 
indebtedness  beyond  the  8  per  cent  limit 
In  the  body  of  the  ordinance  la  this  provi- 
sion: 

"The  revenues  of  said  dty,  derived  from  its 
said  water  system,  shall  be  devoted  to  the  pay- 
ment of  the  principal  and  interest  on  said 
bonds,  and  the  dty  council  shall  hereafter  pro- 
vide therefor.  A  tax  to  be  fixed  by  ordinance 
must  be  levied  each  year,  for  the  purpose  of 
paying  the  interest  on  the  bonds  and  to  create 
a  sinking  fund  for  their  redemption." 

The  like  provision  Is  contained  In  the  no- . 
tlce  of  election,  which  was  duly  given,  and 
In  the  ballot  provided  Is  this  redtatlon: 

"Which  said  bonds  and  the  interest  thereon 
shall  be  paid  from  the  revenues  derived  by  the 
dty  from  its  said  water  system." 

The  election  was  held  and  the  bonds  au- 
thorized, but  before  they  were  Issued  this 
taxpayer's  suit  was  Instituted  to  restrain 
further  proceedings. 

The  complaint  redtes  the  history  some- 
what more  In  detail,  and  alleges  that,  not- 
withstanding the  redtal  In  the  preamble, 
the  dty  had  not  almost  reached  the  8  per 
cent  Ihntt  of  Indebtedness,  but  on  the  con- 
trary, there  was  still  a  margin  within  that 
limit' of  more  than  $300,000,  an  amount  am- 
ple to  secure  the  funds  desired.  To  this  com- 
plaint a  general  demurrer  •  was  interposed, 
and  afterwards  sustained.  From  a  judgment 
dismissing  the  complaint  this  appeal  Is  pros- 
ecuted. 

[1-S]  It  is  the  omtention  of  appellant  that 
the  dty  could  not  lawfully  authorise  a  bond 
issue  lieyond  the  8  per  cent,  limit  so  long  as 
there  was  a  snffldent  margin  within  that  lim- 
it to  secure  the  funds  desired,  and  this  will 
be  conceded  at  once;  bnt  It  does  not  follow 
that  because  the  dty  council,  either  purpose- 
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ly  or  tbrougb  Inadvertence,  declared  that  It 
was  necessary  to  increase  the  Indebtedness 
beyond  the  3  per  cent,  limit,  the  bonds  au- 
thorized by  the  favorable  vote  of  the  qnall- 
fled  electors  are  void.  They  are  nevertheless 
the  valid  obligations  of  the  dty,  unless  the 
favorable  vote  was  procured  or  Itrfluenced  by 
the  deception  of  the  voters  to  their  prejudice. 
Assuming  the  allegation  of  the  complaint  to 
be  true,  and  the  demurrer  admits  It  to  be 
true  for  the  purpose  of  this  case,  the  bonds. 
If  valid,  are  the  obligations  of  the  dty  in- 
curred within  the  ordinary  limit  (8  per  cent.) 
of  its  indebtedness.  It  is  a  matter  of  vital 
consequence  to  the  taxpayer  whether  the 
bonds  are  within  or  beyond  the  3  per  cent, 
limit  If  they  are  beyond  that  limit,  and 
authorized  by  section  6,  article  IS,  of  the 
Constitution,  the  revenues  from  the  city- 
owned  water  plant  are  irrevocably  set  aside 
and  dedicated  to  the  discharge  of  the  interest 
and  prindpal,  and  a  taxpayer  who  is  not  a 
water  user  may  not  be  called  upon  to  con- 
tribute anything,  Unless  the  water  plant  rev- 
enues are  Insulhclent,  and  then  only  may  a 
property  ta±  be  levied  to  supply  the  deficien- 
cy. On  the  other  hand,  If  the  margin  with- 
in the  8  per  cent  limit  is  suffldeut  to  admit 
of  a  bond  issue  in  the  amount  necessary, 
such  bonds  become  the  ordinary  obligations 
of  the  dty,  to  be  redeemed  by  funds  derived 
from  direct  taxes  upon  property  within  the 
city,  unless  other  provisions  are  made  for 
their  payment  and  the  payment  of  the  in- 
terest as  It  becomes  due.  It  is  upon  the 
theory  that  the  property  of  tills  plaintiff  and 
of  others  similarly  situated  will  be  charged 
with  the  payment  of  these  bonds  that  this 
action  is  prosecuted;  but  lo  this  Instance, 
the  premise  for  the  theory  is  erroneous,  and 
the  theory  itself  fails. 

[4]  It  does  not  appear  from  this  record 
whether  the  city's  water  system  was  pur- 
diased  by  funds  derived  from  the  sale  of 
bonds  issued  In  excess  of  the  3  per  CMit 
limit  but  it  Is  not  material  here.  If  the  8 
X)er  cent  limit  was  exceeded,  the  revenues 
from  the  water  system  are  set  apart  to  the 
discharge  of  that  original  Indebtedness  only 
to  the  extent  that  such  revenues  are  neces- 
Wtry,  and  any  excess  is  subject  to  disposition 
by  the  dty  council  as  other  public  revenues 
of  the  dty.    McOllntocb  v.  Olty  of  Oreat 


Falls,  63  Mont  221,  163  Pae.  90.  It  is  not 
claimed  In  this  complaint  that  such  revenues 
are  not  suffldent  to  ifieet  the  original  indebt- 
edness and  this  new  bond  issue;  and  It  fel- 
lows that  the  excess  may  be  employed  to  dis- 
charge this  new  indebtedness,  and  that,  if 
any  tax  levy  Is  ever  required,  it  will  be  only 
such  as  Is  rendered  necessary  to  meet  a  defl- 
dt  In  other  words,  plalntUTs  situation  is 
not  different  from  what  It  would  have  been 
If  the  dedaratlon  by  the  dty  council  had 
been  correct 

[C]  But  it  is  Insisted  by  counsel  for  plaln« 
tiff  that,  even  though  the  revenues  from  the 
water  systnn  are  available  to  dlacharKe  these 
bonds  and  pay  the  interest  as  It  accrues,  the 
dly  conndl  cannot  be  compelled  to  make 
such  application,  even  though  U  has  declared 
In  the  ordinance  that  it  will  do  so.  Speak- 
ing in  general  terms,  that  contention  would 
be  available  upon  the  theory  that  the  same 
legislative  body  which  passed  this  ordinance 
could  hereafter  repeal  It;  but  to  that  gen- 
eral rule  there  is  this  exception,  which  is  as 
wdl  settled  as  the  rule  itself,  viz.:  An  or- 
dinance contractual  in  nature  cannot  be 
repealed  without  the  consent  of  the  other 
party,  unless  the  right  of  repeal  is  reserved 
In  the  original  ordinance  Itself,  for  sudi  re- 
peal would  impair  the  obligation  of  the  con- 
tract 28  Cyc.  383.  Clearly,  the  ordinance 
i3t  February  16  is  contractual  in  its  nature 
and  effect  By  its  eTpreaa  terms  the  city 
agreed  that,  if  these  bonds  were  authorized. 
It  would  devote  the  revenues  ^rom  the  water 
system  to  their  discharge  and  resort  to  di- 
rect taxation  only  in  the  event  such  revenues 
were  Insuffldent,  and  then  only  to  meet  the 
defldt.  It  would  violate  every  prindple  of 
Justice  and  fair  dealing  to  permit  the  dty 
thus  to  Influence  a  favorable  vote  and  then 
refuse  to  carry  out  Its  promise.  Since  the 
ordinance  of  February  16  does  not  reserve 
the  right  of  repeal,  our  conclusion  itr  that 
it  is  Irrepealable  unUl  these  bonds  and  in- 
terest thereon  are  fully  discharged,  and 
that  plaintUI  falls  to  disdose  wherda  he  1% 
or  can  be,  injured. 

O^e  judgment  Is  affirmed. 

Affirmed. 

BRANTLT,  O.  J.,  and  HUBIiT,  UAT- 
THEWS,  and  COOPER,  JJ.,  concur. 
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(Ui  waab.  Mt)  price  Of  Certain  lots  In  Begent'0  Park,  adja- 

MeLAREN  v.  NARROWS  LAND  CO.         cmt  to  tbe  dty  of  Tacoma,  under  a  contract 

(No.  15817.)  of  purchase  in  writing,  dated  December  1, 

1908,  made  by  appellant,  Narrows  XJand  Com< 
pany,  a  corporation,  to  and  with  Bdltb  O. 
Wrigbt  and  Orinda  A.  Lucas.  ■  The  case  was 
tried  upon  a  stipulation  as  to  the  facts  duly 
mtered  Into  betweoi  the  parties,  and  from 
a  Judgment  against  It  In  the  full  amonnt 
prayed  for,  appellant  prosecutes  this  appeaL 
The  facts  being  stipolated,  the  main  ques- 
tion now  to  be  determined  Is  the  proper  con- 
Btructkn  to  be  placed  upon  certain  terms  of 
the  written  contract  The  contract,  am(mg 
oth^  things,  provided  that  the  purchase 
price  of  the  property  therein  described  diould 
be  the  sum  of  12,000^  payable  $100  In  cash, 
on  the  etacecntlon  thereof,  "and  the  sum  of 
fifteen  (IS)  dollars  on  or  before  the  Ist  day 
of  each  and  every  month  thneafter  untU  the 
entire  sum  of  two  thousand  (2,000)  dollars  is 
paid."    It  further  provides: 


(Supreme  0>art  of  Washington.    July  7, 1920.) 

1.  Vendor  asd  psrehaser  «=>4ft— Coatraet  for 
dead  coBstruad  as  whole  agalsst  sellsr. 

A  contract  for  deed  must  b«  considered  as 
a  whole  so  that  effect  may  be  given  to  every 
part,  and,  it  any  provision '  is  sniceptible  of 
more  than  one  construction,  that  most  favora- 
ble to  the  purchaser  will  be  adopted. 

2.  Vendor  aad  psrohaser  «s>2l4(5)— Asslgs- 
ment  of  costraot  for  deed  earrlad  all  rights, 
Isoiudiag  that  to  refusd. 

Grantor  in  a  contract  for  deed  having  pro- 
vided for  its  assignment  with  its  consent,  an 
assignment  so  made  carried  with  it  the  whole 
contract,  and  all  rights  thereunder,  including 
tite  right  to  a  return  of  the  purchase  money 
under  the  terms  of  a  refunding  provision  opera- 
tive on  death  of  the  grantee. 

S.  Vsador  and  parchaser  «=»2I4(2)— Grantor 
la  eontraet  may  not  be  heard  to  say  oossent 
to  assifameiit  was  oonditleaal. 

After  giving  its  written  consent  to  an  as- 
signment Of  its  contract  for  deed,  and  accepting 
payment  thereosder  from  the  assignee,  the 
grantor  may  not  be  heard  to  say  that  its  con- 
sent wsB  but  partial  or  conditional. 

4.  Vaador  and  porDhassr  4=»84— Under  agrae- 
meat  to  refund  on  death  of  pnrehasar,  pay- 
mants  mads  during  gracs  period  rsooverable. 

Bxecntor  of  assignee  of  contract  for  deed 
providing  for  refund  of  payments  on  death  of 
grantee  keld  entitled  to  refund,  assignment  hav- 
ing been  with  written  emsent  of  grantor, 
though  all  paymeata  on  the  contract  were  not 
made  on  or  before  due  date,  having  been  made 
before  expiration  of  grace  period. 

5.  Evidence  «=346l(l)  —  Parol  testimony  to 
show  oonstruotlon  of  eontraot  for  deed  by  of- 
ficers of  vendor  oompany  hsid  Inadmissible. 

In  action  by  ezecutMr  of  deceased  assignee 
of  contract  for  deed  to  recover  from  vendor 
payments  made  thereunder  on  account  of  death 
of  assignee,  contract  giving  such  right,  parol 
testimony  to  show  construction  of  contract  by 
oJBeers  of  vendor  company  when  they  adopted 
and  wepared  tlie  printed  form  Xeli  inadmissi- 


'  Department  2. 
Appeal  for  Superior  Court,  Pierce  County. 

Action  by  WUllam  B.  McLarai,  axecutor  of 
tba  estata  of  Bditb  O.  McLaren,  deceased, 
against  the  Narrows  Land  (Company.  From 
Judgment  for  plalntifr,  defendant  appeals. 
AlBrmed. 

B.  B.  Yorik,  of  Tacoma,  for  appellant 
■"lick  ft  Paul,  of  Seattle,  for  reapondent 

TOLMAN,  J.  Respondent  as  executor  of 
the  estate  of  Edith  O.  McLaren,  deceased, 
bionght  this  action  In  the  court  below  to  re- 
cover back  the  moneys  paid  on  the  purchase 


"No  assignment  of  this  contract  or  the  prem- 
ises herein  described  shall  be  valid  unless  the 
same  be  made  with  the  written  consent  of  the 
first  party.    •    •    • 

"In  tbe  event  that  said  parties  of  the  second 
part  shall  make  default  in  any  of  the  payments 
hereinbefore  provided  for  at  the  time  the  same 
become  due  and  such  default  continues  for  sixty 
(00)  days  thereafter,  then,  and  In  that  event, 
the  party  of  the  first  part  shall  be  relieved  from 
an  obligations  under  this  agreement,  and  shall 
be  under  no  obligation  or  liability  to  convey 
said  real  property,  or  any  part  thereof,  and 
the  money  theretofore  paid  by  said  parties  of 
the  second  part  shall  be  retained  by  said  party 
of  the  first  part  as  a  consideration  for  the  ex- 
ecution of  this  agreement,  and  as  a  considera- 
tion for  the  right  to  the  possesion  of  said 
real  property  which  right  of  possession  is 
hereby  granted  to  said  parties  of  the  second 
part,  to  continue  so  long  as  the  payments  are 
made  as  provided  in  this  contract. 

"Time  is  hereby  expressly  declared  to  be  of 
the  essence  of  all  the  provisions  of  this  agree- 
ment, and  said  agreement  and  all  terms,  condi- 
tions and  covenants  thereof,  shall  be  binding 
upon  and  inure  to  the  benefit  of  the  heirs,  ex- 
ecutors, administrators,  successors  and  assigns 
of  the  respective  parties  hereto.    *    •    • 

"In  event  of  the  death  of  the  second  parties 
while  this  agreement  is  in  force  and  nnassign- 
ed,  the  legal  representstives  of  said  second  par- 
ties may  continue  payments  thereon;  or  the 
first  party  will  on  request  and  on  surrender 
of  this  agreement,  provided  payment  of  all  in- 
■tallments  herein  sgreed  to  be  paid  and  then 
due,  have  been  made  promptly  on  or  before  the 
date  thereof,  pay  to  the  legal  representatives 
of  the  said  second  parties  an  amount  equal  to 
the  sam  of  all  monthly  instsllments  paid  here- 
on, with  interest  at  6  per  cant,  per  annam,  from 
date  of  payment  on  ^e  amonnta  therefor  paid 
from  time  to  time." 

Attached  to  the  contract  Is  an  assignment 
by  Orinda  A.  Lucas  of  her  interest  therein 
to  her  copurchaser,  Edith  O.  Wright,  dated 
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July  20,  1009,  and  -countersigned  by  the  Nar- 
rows Land  Company,  and  the  written  stipula- 
tion of  Edith  O.  Wright  that  she  will  make 
all  payments  and  be  bound  by  all  of  the 
terms  of  the  contract. 

In  addition  to  the  initial  pajnnent  of  $100, 
the  purchasers  named  in  the  contract  made 
various  payments  of  Installments  from  time 
to  time  until  July  20,  1909,  when  the  assign- 
ment was  executed  and  accepted  by  the  land 
company,  and  thereafter  JECditb  O.  Wright, 
then  having  married,  under  the  name  of 
Edith  O.  McLaren,  continued  to  maKe  the 
payments  until  her  death  on  December  1, 
1917.  At  the  time  of  the  death  of  Mrs.  Mc- 
Laren all  payments  then  due  under  the  terms 
of  the  contract  had  been  paid,  but  of  the  108 
mcMithly  installments  which  had  'matured 
prior  to  her  death,  only  17  were  paid  prompt- 
ly on  or  before  the  due  date  described  in 
the  contract,  and  the  remaining  91  install- 
ments were,  according  to  the  schedule  at- 
tached to  the  contract,  and  stipulated  to  be 
correct,  paid  at  various  intervals  after  the 
date  on  which  each  matured,  but  always 
within  the  60-day  period  and  before  a  de- 
fault might  have  been  claimed,  and  were  ac- 
cepted and  receipted  for  by  the  land  company 
as  and  when  made.  After  the  deatli  of  Mrs. 
McLarm,  the  respondent  duly  qualified  as  ex- 
ecutor of  her  estate,  and  made  demand  for 
the  payment  to  him  of  the  amounts  paid  up- 
on the  contract,  plus  interest,  according  to 
the  refunding  condition  above  quoted. 

Appellant  strenuously  contends  that  no  re- 
covery should  have  been  permitted  because 
(1)  the  death  of  both  of  the  purchasers  nam- 
ed in  the  contract  did  not  occur;  (2)  the 
agreement  was  to  pay  only  to  the  legal  rep- 
resentatives of  "said  second  parties,"  and  not 
to  one  of  them;  (3)  the  contract  was  not 
"unassigned"  within  the  meaning  of  the  re- 
funding provision ;  and  (4)  respondent's  tes- 
tatrix had  not  complied  with  the  condition 
precedent,  in  that  all  of  the  installments 
which  matured  prior  to  her  death  had  not 
been  paid  promptly  on  or  before  the  due 
dates  fixed  by  the  contract 

[1]  It  Is  a  familiar  rule  that  such  a  con- 
tract as  this  must  be  considered  as  a  whole, 
80  that  effect  may  be  given  to  every  part  and 
If  any  provision  is  susceptible  of  more  than 
one  construction,  that  construction  vrill  be 
adopted  which  Is  most  favorable  to  the  pur- 
chaser. In  other  words,  it  will  be  construed 
against  the  grantor. 

[2,  3]  Considering  together  the  first  three 
points  raised  by  appellant,  and  bearing  in 
mind  this  dementary  rule  of  construction,  It 
would  seem  obvious  that  when  the  grantor 
provided  for  the  assignment  of  the  contract 
with  its  consent,  an  assignment  so  made 
would  carry  with  It  the  whole  contract  and 
all  rights  thereunder,  Including  the  right  to 
a  return  of  the  purchase  money  under  the 
terms  of  the  refunding  provision.    And  after 


giving  Its  written  consent  to  such  an  assign- 
ment and  accepting  i>ayments  thereunder 
from  the  assignee  the  land  company  may  not 
now  be  heard  to  say  that  Its  consent  was  but 
partial  or  conditlonaL  It  had  an  oppor- 
tunity, both  in  the  drafting  of  the  contract 
and  in  consenting  to  the  assignment,  to  make 
clear  and  plain  that  the  refunding  provision 
should  in  no  event  be  assignable,  and  that  no 
assignment  of  the  contract,  even  though  as- 
sented to,  ^ould  extend  the  refunding  priv- 
ilege to  any  but  the  original  purchaser. 
Not  having  done  so  before  the  assignee  part- 
ed with  her  money  in  reliance  upon  Its  con- 
sent to  the  assignment,  it  is  now  estopped. 

[4]  We  think  that  the  contention  that  re- 
covery may  not  be  had  because  all  payments 
were  not  made  on  or  before  the  due  date  Is 
equally  without  merit  Admitting  that  the 
purpose  of  the  refunding  provision  was  in 
part  to  secure  prompt  payment  of  the  install- 
ments, still  the  contract  Itself  provides  Q9 
days  of  grace  before  default  can  be  claimed, 
and  a  payment  within  that  period  is  a  prompt 
payment  within  the  meaning  of  the  contract 
As  was  said  by  Judge  Rndkln  In  construing 
a  similar  contract  in  LIvieratos  v.  Common- 
wealth Security  Co.,  67  Wash.  878,  106  Pae. 
1125: 

"On  the  second  question  presented  we  are  ot 
opinion  that  the  coart  was  fully  warranted  in 
finding  or  concluding  that  payments  made  with- 
in the  60  days  allowed  by  the  contract  of  sale 
were  promptly  made  within  the  agreement  to 
refund.  The  two  contracts  related  to  the  same 
sabject-matter,  were  a  part  of  the  same  trans- 
action, and  if  the  purchaser  was  not  in  de- 
fault mider  the  one  he  was  not  in  default  un- 
der the  other.  The  appellant  accepted  the  re- 
spondent's money  without  objection,  and  the 
objection  now  interposed  to  its  return  does  not 
strongly  appeal  to  us." 

It  la  true  that  there  Is  some  language  nsed 
In  the  case  of  Boyle  v.  Narrows  Land  Co., 
70  Wash.  S9,  126  Pac.  78,  which  seems  incon- 
sistent with  that  Just  quoted,  but  the  deci- 
sion in  the  Boyle  Case  does  not  rest  upon 
such  inconsistency,  and  we  are  not  bound 
thereby.  The  Boyle  Case  does  hold,  In  con- 
struing a  contract  identical  with  this: 

"The  contract  in  elfect  stipulated  that  pay- 
tnent  should  be  made  only  on  condition  that 
'payment  of  .all  installments  herein  to  b«  paid 
and  then  due  have  been  made  promptly  on  or 
before  the  date  thereof.'  The  ezpressiona  then 
due'  and  'the  date  thereof  relate  to  the  date 
of  the  death  of  the  vendee.  The  plain  reading 
of  this  provision  of  the  contract  is  that  the 
right  to  repayment  should  exist  at  the  date  of 
the  vendee's  death,  on  the  sole  condition  tltat 
all  payments  then  due  had  been  promptly  made" 

—a  holding  with  wlildi  we  are  now  content 
[S]  Appellant  farther  contends  that  the 
trial  court  erred  in  not  admitting  parol  testJU 
mony  to  show  the  construction  placed  upon 
the  written  contract  by  the  oSlcers  of   the 
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land  company  wlien  ttiey  adopted  and  had 
prepared  the  printed  form.  Clearly  their  in- 
terpretation of  its  meaning  would  not  be 
binding  upon  the  courts,  and  therefore  the 
offered  evidence  was  Immaterial  and  inadmis- 
sible for  any  purpose. 

Finding  no  error,  the  Judgment  appealed 
from  is  aflarmed. 

HOIiCOMB,    C.    J.,    and    FtTLLBRTON, 
MOUNT,  and  BRIDGES,  JJ.,  ooncor. 


(lU  Wash.  699) 

HEBDEN  V.  HEBDEN. 


(No.  15721.) 


(Bnpreme  Court  of  Washington.    July  9, 1920.) 

Divorce  «=3298  (3)— Welfare  of  ohildrea  beet 
served  by  awarding  tliem  to  mother. 
The  welfare  of  children  ie  best  served  by 
■warding  them  to  the  care  of  their  mother, 
granted  divorce  on  account  of  the  cfuelty  of  her 
husband,  of  morose  and  sullen  dispoBition. 

Department  1. 

Appeal  from  Superior  Court,  Spolcane 
County ;  David  W.  Ham,  Judge. 

Suit  for  divorce  by  Ella  Dorothy  Hebden 
against  Bernard  Sydney  Hebden.  Prom  de- 
cree for  plaintiff,  defendant  appeals.  Af- 
fltmed. 

Del  Cary  Smith  and  A.  O.  Colbum,  both 
of  Spokane,  for  appellant 

Roy  A.  Bedfleld,  of  Spokane,  for  respond- 
ent. 

MACKINTOSH,  J.  A  divorce  was  granted 
respondent  upon  her  complaint  charging  the 
appellant  with  cruelty.  She  was  awarded 
the  custody  of  their  three  {children  of  tender 
years,  and  a  division  was  made  of  tlie  com- 
mnnlty  ptvperty.  From  all  of  this  decree  the 
appeOant  has  t^nne  to  this  court,  alleging 
many  errors  in  the  trial. 

As  we  view  the  testimony  taken  In  the 
course  of  a  long  and  acrimonious  hearing,  we 
feel  that  a  summary  of  it  in  this  opinion 
would  neither  add  anything  to  the  body  of 
our  law  or  assist  In  making  smooth,  the  rough 
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places  in  the  future  lives  of  those  most  In- 
timately concerned  In  this  unhappy  domestic 
catastrophe.  The  record  affords  ample  mate- 
rial for  the  critical  analysis  of  a  modem 
novelist;  but,  aside  from  that,  we  can  see 
no  reason  for  perpetuating  the  sordid  story 
In  the  already  congested  annals  of  the  law. 
Suffice  It  to  say  that  a  careful  review  of  the 
testimony  and  a  consideration  of  the  many 
objections  thereto  convinces  us  that  the 
cruelty  alleged  was  satisfactorils  proven; 
that  the  appellant  unremittingiy  heaped  Ossa 
upon  Pellon,  untU  the  foundations  of  conjugal 
felicity  crumbled;  or,  perhaps,  better.  It 
might  be  said  that  the  dark  waters  of  his 
morose  and  sullen  disposition,  dropping  un- 
ceasingly, had  at  last  worn  away  the  rock 
of  marital  tolerance.  i 

There  is  nothing  in  the  record  to  justify 
Interference  with  the  decree  as  to  the  custo- 
dy of  the  children,  whose  welfare  Is  unques- 
tionably best  served  by  awarding  them  to 
the  care  of  their  mother;  nor  does  the  distri- 
bution of  the  property  of  the  parties  appear 
to  be  otherwise  than  fair  and  Just  Tills 
opinion  may  be  well  closed  by  quoting  from 
the  case  of  Quient  v.  Qulent,  106  Wash.  816, 
177  Paa  77»: 

"It  is  first  contended  that  the  eividenee  does 
not  sustain  the  findings  of  the  trial  court  It 
is  probably  true  that  the  evidence  faila  to 
disclose  any  one  act  of  shortcoming  on  the  part 
of  the  hnsband  which  in  itself  would  be  suffi- 
cient to  justify  the  divorce.  But  when  the 
record  is  read  in  Its  entirety  It  discloses  a 
course  of  conduct  on  the  part  of  the  husband, 
beginning  early  in  the  married '  life  of  the 
parties,  which  was  humiliating  and .  distreasiag 
to  the  wife,  and  which  was  prompted  by  his 
Imperions  and  domineering  disposition  and  ntter 
lack  of  affectionate  regard  for  his  wife  and  her 
rights  as  a  party  to  the  union.  It  is  unneces- 
sary here  to  set  out  this  diBtresslng  story,  but 
it  is  sufficient  to  say  that  a  careful  consideration 
of  the  evidence  leads  us  to  the  conclusion  that 
the  trial  court  properly  entered  a  judgment  dis- 
solving the  bonds  between  the  parties." 


Judgment  affirmed. 


HOLCOICB,  O.  J. 
ER,  JJ.,  concur. 


and  MAIN  and  PARK- 
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(Ill  Wash.  487) 

CARMAN  DISTRIBUTING  CO.  v.  CASCADE 
LAUNDRY  CO.     (No.  15859.) 

(Supreme  Court  of  Wasbinston.    July  12, 1020.) 

Sales  €=s>l78(3)— Buyer  accepted  goods  not  ap 
to  sample  by  delay  In  inspection. 
Where  sale  of  canvaa  was  made  on  30  days' 
credit,  duty  was  on  buyer  before  expiration  of 
credit  period  to  inspect  to  see  whether  roll 
corresponded  with  sample,  and,  buyer  having 
kept  canvas  in  possession  from  November  8th 
to  January  2Sth  before  Inspecting,  meanwhile 
aaking  for  an  extension  of  time  for  payment, 
it  accepted  canvas  by  its  delay,  though  canvaa 
was  not  op  to  sample. 

Department  1. 

Appeal  from  Superior  Omrt,  King  (bounty. 

Action  by  the  Carman  Dlatributlng:  C!om- 
pany  against  the  Cascade  Laundry  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Hamblen  &  Gilbert,  of  Spokane,  for  ap- 
pellant 
B.  H.  Belden,  of  Spokane,  for  respondent 

MA(3KINTOSH,  J,  The  respondent  la 
suing  for  the  value  of  a  roll  of  canvas  sold 
on  October  22, 1918.  In  defense  to  the  action 
the  appellant  says  that  the  canvaa  was  sold 
by  sample,  which  was  sent  from  the  respond- 
ent's place  of  buslnesB  in  Omaha  to  the  ap- 
pellant in  Spokane,  and  that  the  appellant 
made  the  sale  by  telegraphed  acceptance,  baa- 
ed upon  the  sample,  and  that  the  canvas  Bhii>- 
ped  was  not  in  accordance  with  the  samptei 
In  rq;>ly,  respondent  denied  that  the  canvas 
was  not  according  to  sample  and  alleged  that 
the  appellant  had  accepted  ttie  canvas  by 
waiting  an  unreasonable  time  after  its  re- 
ceipt before  making  objection.  The  trial 
court  found  that  the  canvas  was  not  accord- 
ing to  sample,  but  permitted  a  recovery  upon 
the  finding  that  appellant  did  not  refuse  the 
canvas  within  a  reasonable  time  after  Its  re- 
ceipt and  its  conduct  thereby  amounted  to 
an  acceptance. 

The  evidence  shows  that  on  October  17, 
1918,  the  respondent  wrote  to  the  appellant 
and  inclosed  a  sample  of  the  canvaa,  which 
It  then  offered  for  sale.  On  October  22  the 
appellant  wired  an  acceptance  of  the  offer 
and  ordered  the  canvas  shipped.  On  October 
23  the  respondent  shipped  the  canvas,  which 
arrived  in  Spokane  on  November  8.  Accord- 
ing to  the  offer  of  October  17,  the  canvas 
was  sold  "strictly  thirty  days  net"  Instead 
of  making  payment  when  due,  the  appellant 
asked  for  an  extension  of  time.  The  respond- 
ent demanded  payment  of  appellant  from 
time  to  time,  and  on  December  16  the  appel- 
lant asked  for  an  extension  of  time  to  Jan- 
uary 20,  1919,  which  request  was  granted. 
On  January  20  no  payment  was  made,  and  on 


January  23  the  appellast  wrote  to  the  re- 
spondent that  the  canvas  was  not  according 
to  sample ;  that  it  had  Just  made  an  exami- 
nation for  the  first  time  and  discovered  this 
situation.  The  price  of  canvas  had  declined 
between  October  22  and  January  23.  There 
Is  considerable  .teatimony  in  the  case  upon 
the  question  of  whether,  aa  a  matter  of  fact 
the  canvas  shipped  was  the  same  as  the 
sample;  but  it  is  unnecessary  for  us  to  de- 
termine this  phase  of  the  case,  and  we  will 
accept  the  trial  court's  finding  for  the  appel- 
lant that  the  sample  of  canvas  was  of  dif- 
ferent quality  from  that  purchased. 

The  respondent  however,  is  entitled  to  re- 
covery on  the  ground  that  an  unreascmable 
delay  in  rejecting  the  canvas  after  Its  re- 
ceipt amounted  to  an  acceptance.  The  sale 
was  made  on  SO  days'  credit  and  the  duty 
was  upon  the  appellant  before  the  expira- 
tion of  that  credit  period,  to  perform  the 
simple  act  of  uncovering  the  canvas  roll  and 
making  an  inspection  to  see  whether  the 
goods  corresponded  to  the  sample.  Instead 
of  that,  the  appellant  kept  the  canvaa  in  its 
possession  from  November  8  until  January 
23  befwe  making  an  examination,  and  in 
the  meantime  merely  aaked  for  an  extension 
of  time  for  payment  It  must  be  held  to 
have  accepted  the  canvas  by  reason  of  its  un- 
reasonably delayed  examination  and  decision. 

The  rule  Is  well  recognised,  as  stated  in 
36  Cyc.  pp.  227,  229,  239,  243,  and  200,  that— 

'^he  inspection  of  the  goods  regarded  as 
either  a  duty  imposed  on  the  buyer  or  as  a 
right  to  be  exercised  by  hln  sbonld  b«  made 
within  a  reaaonaUe  time." 

"  •  *  •  The  option  to  reject  must  be  ex- 
ercised and  notice  thereof  gfven  within  a  rea- 
sonable time.    •    •    •" 

"The  buyer  is  estopped  to  complain  of  de- 
fects in  the  goods  when  he  had  knowledge  or 
notice  thereof  at  the  time  of  sale,  or  retains 
the  goods  after  a  reasonable  time  in  which  to 
make  inspection  has  elapsed.    •    *    • " 

"  *  *  *  So  a  failure  te '  reject  or  return 
goods  within  a  reasonable  time  will  be  con- 
strued as  an  acceptance  waiving  defects." 

"An  acceptance  of  the  goods  will  be  implied 
if  the  buyer  fails  within  a  reasonable  time  to 
reject  them,  or  to  return  them  to  the  seller." 

24  R.  O.  li.  p.  857,  states: 

"And  since  a  sale  is  viridaUe  oady  at  the 

option  of  the  buyer,  to  entiUe  him  to  rescind 
he  must  act  promptly  on  the  discovery  of  the 
fraud  and  if  after  discovering  the  fraud  he 
acquiesces  in  the  sale  •••byan**  • 
unreasonable  delay  he  win  be  deemed  to  hai-r* 
affirmed  tiie  sale  and  he  cannot  afterwards  re- 
scind.   •    •    •" 

Pence  t.  Langdon,  09  U.  S.  678  (25  L.  EM. 
420),  states  the  rule  to  be: 

"Acquiescence  and  waiver  are  always  ques- 
tions of  fact  There  can  be  neither  without 
knowledge.    •    •    •    But  be  may  not  wiUfulIy 
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■Irat  hia  eyes  to  what  he  might  rea£]y  and 
oogbt  to  hav»  knovn.    When  taOj  advised,  ha         GREENWOOD  v. 
mnat  decide  and  act  with  reasonable  dispatch.  (No. 

Be  cannot  rest  until  the  rights  of  third  per- 
sona are  inrolved  and  the  aitnatton  of  the 
wrongdoer  is  materially  changed.  Under  snch 
drcnmatancea  he  loses  the  right  to  rescind,  and 
mnat  seek  compensation  in  damages. 


•    •    • " 


In  tbe  oaae  at  bar  tbe  situation  of  the  re- 
spondent had  .been  materially  changed  by  the 
Call  In  price.  Orabfelder  t.  Voaburgh,  90 
ApB.  Otv.  307,  8B  N.  T.  Snpp.  688,  discussing 
tbls  qnestlon,  contains  the  following: 

"If  the  term  of  creAt  had  expired  before 

the  defendant  notified  the  plaintiff  of  his 
declination  to  ateept  the  goods,  probably  that 
wonld  have  been,  as  matter  of  law,  an  unreason- 
able delay  in  arriving  at  the  decision.  Where 
a  specific  term  of  credit  is  extended  opon  a  sale 
of  goods,  accompanied  by  the  representation 
that  they  are  of  a  superior  quality  or  of  a  cer- 
tain grade,  the  opportuni^  of  examination 
should  be  taken  advantage  of  before  the  bill 
becomes  due.  The  credit  implies  that  the 
conditional  sale  is  to  become  absolute,  at  least 
by  the  time  of  the  maturity  of  the  account." 

niifl  court,  In  the  case  ot  Kleeb  v.  Long- 
Bell  Lumber  Co.,  27  Wash.  648,  68  Pac.  202, 
beld  that  the  first  notification  by  the  plaln- 
tUT  Oft  any  objection  to  the  qaality  of  lumber 
sold,  which  occurred  two  months  after  the 
■ale,  was  such  an  unreasonable  delay  as  to 
amonnt  to  an  acceptance ;  the  court  saying: 

"•  •  •  The  nile  is,  where  a  ptrehaser 
keeps  goods  for  an  unreasonable  time  or  treats 
tb«m  as  bis  own,  he  will  ordinarily  be  eon- 
aidered  as  having  ratified  the  aale.  Hia  eondnet 
eatabliabes  a  presumption  that  the  goods  are 
satisfactory,  and,  by  reason  of  his  negligence 
in  aeasonably  notifying  hia  vendor  of  his  te- 
fosal  to  accept,  be  cannot  deny  sneh  aceept- 
•   •    ••• 


And,  refeiTing  to  the  delay  In  the  case  of 
64  days  befose  the  notlca  of  rejection  was 
given,  the  court  farther  says: 

"A  reasonable  conrideration  of  the  distance 
between  plaintiff  and  defendant,  the  complete 
opportunities  for  examination,  and  the  com- 
paratively small  stock  of  tumber  received,  cer- 
tainly impresses  reasonable  persons  that  the 
delay  was  anreasmiable.  •  *  •  FlfdntlS  had 
■h^cd  the  Uimber  a  great  distance." 

Under  these  authorities,  which  but  ex- 
press what  seems  to  be  the  universal  rule, 
the  trial  court  was  correct  In  determining 
that  the  appellant's  conduct  had  amounted 
to  an  acceptance  of  the  canvas. 

The  Judgment  is  affirmed. 

HOLCOMB,  C.  J.,  and  PABKER,  MITOH- 
ELKi,  and  MAIN,  JJ.,  coooor. 


(Ul  Wash. 
PUQET  IMILL  CO. 
15840.) 


898 


(Supreme  Court  of  Washington.    July  0, 1920.) 

Araiy  asd  navy  «=»34— Dismissal  of  aotloa  for 
failars  t»  prMsouto  proper,  though  plaiatlff 
was  transporting  troop*  and  ammunition. 
Plaintiff  having  made  no  effort  during  thf 
10  years  action  was  pending  to  bring  it  on  for 
trial,  its  dismissal  was  not  an  abuse  of  discre- 
tion, his  engagement,  from  tbe  beginning  of  the 
war,  as  captain  of  a  vessel  carrying  troops  and 
mnnitionB  to  Burope,  shown  by  affldavit,  not 
being  a  service  covered  by,  nor  shown  in  tba 
manner  provided  in.  Soldiers^  and  Sailota'  Civil 
Behef  Act  (U.  &  Oomp.  St.  1918,  U.  8.  Cooq>. 
St   Ann.   Supp.   1919,   If  8078)4a-a078^sB). 


Department  1. 

Appeal  from  Superior  Court,  King  County ; 
A.  W.  Frater,  Judge. 

Action  by  Benjamin  B.  Oreenwood  against 
the  Puget  Mil!  Company.  From  a  Judgment 
of  dlamlasal  for  want  of  prosecution,  plain- 
tiff appeals.    Affirmed. 

B.  B.  Brown  and  Cole  ft  Dolby,  all  of  Seat- 
tle, tor  appellant. 

Ghadwl^  McMlckea,  Bamsey  ft  Bupp 
and  John  P.  Oarvln,  aU  «t  Seattle,  for  re< 
spondent. 

MAIN,  J.  This  is  an  appeal  by  fha  plain- 
tiff  fran  a  Judgment  of  the  superior  court 
dismissing  an  action  for  want  01  proaecuti<m. 
On  December  17,  1004,  the  appellant,  while 
in  the  employ  of  the  reSp<Mtdent,  sustained 
a  personal  injury  wMch  he  claimed  was  due 
to  the  negligence  of  the  req>ondent  On  Oc- 
tober 2,  1906,  he  brought  an  action  by  liis 
guardian  ad  litem  to  recover  for  the  injury. 
In  the  complaint  it  was  alleged  that  the  ap- 
pellant would  be  20  yean  of  age  on  the  IStfa 
day  of  November,  1908.  The  steps  In  the 
action  prior  to  April  80, 1909,  when  the  appel- 
lant demurred  to  the  afilnnatlve  defense  in 
the  answer,  need  not  be  detailed. 

Tbe  appellant  Itecame  21  years  of  age  <m 
the  IStfa  day  of  November,  1909,  and  some 
time  thereafter  was  substituted  as  a  party 
to  the  acti«m.  Subsequent  to  this  time  there 
were  no  steps  taken  in  the  action  prior  to 
March  8, 1013,  when  the  demurrer  was  heard 
and  overruled.  On  September  29,  1915,  the 
r^ly  was  served.  On  January  26, 1917,  the 
respondent  caused  the  case  to  be  placed  upon 
tbe  trial  calendar  of  the  superior  court  The 
appellant,  a  few  days  thereafter,  filed  a  mo- 
tion for  continuance  not  to  exceed  six 
months.  Thereafter  and  during  the  month  of 
May  of  the  same  year  the  respondent  again 
caused  the  case  to  be  placed  upon  the  trial 
calendar,  and  on  the  2d  of  June,  1917,  it  was 
again  stricken  tlierefrom  upon  application  of 
the  appellant    Certain  matters  occurring  in 
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the  action  from  this  time  to  June  28,  1919, 
when  the  conrt  entered  the  order  directing 
that  the  cause  be  tried  not  later  than  Sep- 
tember 30  of  that  year,  need  Qot  be  detailed. 
On  September  22,  1919,  the  case  was  regular- 
ly called  for  trial.  The  appellant  declined  to 
Introduce  any  teistlmony  and  nrged  a  motion 
for  continuance  supported  by  the  affidavit 
of  one  of  his  counseL  The  motion  for  con- 
tinuance was  denied,  and,  the  appellant  de- 
clining to  offer  any  evidence,  upon  motion 
of  the  respondent  the  cause  was  dismissed. 
The  record  la  barren  of  any  showing  that 
the  appellant  from  the  time  he  became  21 
years  of  age  until  the  cause  was  dismissed 
had  made  any  effort  to  bring  It  on^  for  trlaL 
Thla  was  a  period  of  approximately  10  years. 

In  the  affidavit  for  continuance  made  by 
counsel  for  the  appellant  It  Is  stated  that  the 
appellant  was  a  seafaring  man,  being  cap- 
tain of  the  steamship  E3dgecomb,  which  was 
engaged  In  carrying  munitions  of  war  and 
transporting  soldiers  from  the  United  States 
to  ports  In  France  and  elsewhere  In  Europe, 
and  In  carrying  home  returning  soldiers.  It 
Is  stated  in  the  affidavit  that  the  appellant 
was  engaged  In  this  service  since  the  begin- 
ning of  the  war  with.  Germany  and  up  to  the 
time  of  the  filing  of  the  affidavit,  which  was 
tnade  at- or  shortly  before  the  time  when  the 
jTidgment  dismissing  the  cause  was  entered. 
The  action  of  the  court  in  dismissing  the 
canse  was  not  an  abuse  ot  dlscretlpn  under 
the  holdings  of  thla  court  In  similar  cases. 
Langford  v.  Mnrphey,  80  Wash.  499,  70  Pac. 
1112 ;  HolTmelater  v.  Renton  Co-op.  Coal  Co., 
40  Wash.  48,  82  Pac.  127;  First  NaUonal 
Bank  ▼.  Hunt,  40  Wash.  190,. 62  Pac  285; 
Rehmke  v.  Fogarty,  67  Wash.  412,  107  Pac. 
184.  As  pointed  out  in  Arthur  ▼.  Washing- 
ton Water  Power  Cto.,  42  Wash.  481,  86  Pac. 
28,  the  appellant  having  brought  the  action, 
the  "duty  was  particularly  upon  him  to  see 
that  diligence  was  exercised."  Every  effort 
that  was  made  to  bring  the  cause  on  for 
hearing  was  on  the  part  oi  the  respondent 
It  Is  claimed,  however,  that  since  the  appel- 
lant was  engaged  in  the  performance  of  war 
duties  as  above  Indicated,  under  the  act 
of  Congress  of  March  8,  1918,  tit  16,  1918 
Statutes,  commonly  known  as  the  Soldiers' 
and  Sailors'  ClvU  Relief  Act  <U.  S.  Comp. 
8t  1918,  TJ.  S.  Comp.  St  Ann.  Supp.  1919, 
|§  3078%a-3078%B8),  the  cause  should  not 
have  been  dismissed.  To  this  ccntentlon 
there  are  two  answers:  First  the  appellant 
was  not  engaged  In  a  service  covered  by  the 
act;  and,  secoftd,  assuming  that  he  was  en- 
gaged In  such  service,  the  showing  of  this 
fact  was  not  made  In  the  manner  provided 
for  In  the  federal  statute. 

The  Judgment  will  be  affirmed. 

PARKBR,  MACKINTOSH,  and  MITCH- 
ELL, JJ.,  concur. 


...     :     ■ .     ,         (111  Wash.  604} 

MOORE,  Stats  Bank  ExaMlasr,  v.  KILDALL. 
(No.  15772.) 

tSaprems  Court  of  Washington.    July  12, 
1920.) 

1.  Evirfenoe  iS=344I(t I)— One  sianlag  as  prin- 
cipal cannot  sst  up  Indepsadest  oollatsral 
agreement. 

In  tbe  absence  of  fraud  or  mistake,  it  is 
incompetent  for  one  who  signs,  a  promissory 
note  as  priodpal  to  set  up  an  independent  cdi- 
lateral  agreement  limiting  or  exempting  him 
from  liability. 

2.  Bills  and  notes  <s=s>92( 5)— Corporate  Indebt- 
edness  oonslderatlos  for  note  of  presidont. 

Whers  a  president  of  a  corporation  exe- 
cuted a  note  in  bis  own  name  in  settlemeot  of 
an  indebtedness  of  the  corporation,  and  was  to 
receive  therefor  any  balance  left  after  the 
securities  of  the  corporation  bad  been  sold,  ths 
note  was  supported  by  a  sufficient  consideration. 

3.  Bills  and  notes  «=39S~On«  sloning  nota  ta 
deceive  bank  examiner  estopped  to  allegs 
want  of  oonslderatloB. 

One  giving  a  note  as  "live  paper"  to  make 
an  appearance  of  assets  so  as  to  deceive  the 
bank  examiner  is  estopped,  on  the  insolvencr 
of  the  bank,  to  allege  want  ,4rf  eoasideration. 

Department  2. 

Appeal  from  Superior  Cofvt,  E^lng  County; 
Wm.  A.  Grimshaw,  Judge. 

Action  by  Louis  H.  Moore,  as  State  Bank 
Examiner  of  the  State  of  Washington,  in 
charge  of  the  business,  assets,  and 'affairs  of 
the  German-American  Mercantile  Bank, 
against  Joseph  KlIdalL  Judgment  for  de- 
fendant and  plaintiff  appeals.  Reversed 
and  remanded,  with  Instmctions. 

C.  H.  Winders,  of  Seattle,  for  appellant. 
B.  M.  Farmer,,  of  Seattle^  for  respondent. 

MOUNT,  J.    This  acUon  was  brought  by 
the  state  tiank  eocamlnev  in  cbarge  of  and 
llauldadng    ths  •  Oerinan-Ameclcan    Mercan- 
tile Bank,  an  insolvent  state  banking  oor^ 
poration,  to  .recover  a  balance  due  upon  a 
demand  promissory  note  In  the  sum  of  $3,- 
240.45,    executed    by    the   defendant   to    the 
German-American  Mercantile  Bank  on  Sep- 
tember 25,  1916,  and  for  the  foreclosure  of 
certain   collateral   securities.     The   defense 
was  in  substance  that  there  was  no  consid- 
eration for  the  note  and  tliat  at  the  time 
the  note  was  exe<iuted  an  oral  agreement 
was  entered  into  between  the  maker  of  tKie 
note  and  the  president  and  cashier  of  tbe 
bank;   that  the  maker  should  not  be  requir- 
ed to  pay  the  note,  but  that  the  bank  would 
foreclose  certain  described  collateral  securi- 
ty and,  after  deducting  the  amount  of  tlie 
note,  turn  the  balance  of  the  proceeds  over 
to  the  maker  of  the  note.     On  these  Issues 
the  case  was  tried  to  the  court  without   a 
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Jury,  uid  resolted  in  a  judgment  In  favor  of 
Uie  defendant  The  plaintiff  haa  apipealed. 
Upon  the  trial  of  the  case,  over  the  objec- 
tion of  the  appellant,  the  respondent  testi- 
fied, among  other  thlnga,  as  follows : 

"Mr.  Carstens  and  Mr.  Riley  called  me  np  to 
the  back,  and  they  wanted  to  diacuas  this  Kil' 
dall  Fiabing  A  Packing  Company  busineaa,  and 
they  would  like  to  have  me  pnt  it  in  some  kind 
of  ahape  so  that  they  could  handle  it  and 
carry  it  along  without  being  past-due  paper, 
and  I  says,  'Well,'  I  says,  'I  don't  owe  the 
indebtedness;  I  don't  see  how  I  can  fix  it 
np.    •    •    •' 

"Then  Mr.  Carstens  says,  "Well,'  he  says, 
'yon  can  handle  these  matters,  these  securities, 
better,  and  get  something  easier  out  of  it  than 
w«  can".'  'Well,'  I  says,  "Mr.  Carstens,  the 
secnrities  are  all  right;  they  are  worth  a  great 
deal  more  than  the  indebtedness  to  the 
bank.'    •    •    • 

"Well,  then  Mr.  Carstens  and  Mr.  Riley 
were  both  present,  and  he  said,  'Well,  now,  you 
better  give  your  note  for  this  and  let  us  carry 
that  on  on  this  security,  in  order  to  have  live 
paper,  and  we  will  carry  It  on  an  uidefinite 
period  for  yon  and  yon  itay  tiie  interest  and 
yon  get  the  secarity.'  So. I  stated,  'I  don't 
want  to  ^ve  my  note  and  obligate  myself  in  a 
way  where  it  is  going  to  work  a  hardship  on 
me,'  I  said,  'I  consider  the  securities  is  worth 
considerable,  and  will  be,'  and  we  discussed  it 
pro  and  con,  and  finally  I  said:  'Now,  I  wlU 
ten  yon  what  I  will  do;  if  yon  will  agree  to 
foreclose  on  this  stock  and  on  the  tide  land 
lease  and  take  care' of  the  Buckley  bank's  In 
addition  to  it,  so  that  I  can  get  all  this  prop- 
ertT'  back,  I  will  give  my  note,  if  you  carry  it 
so  that  it  won't  bother  me  to  pay  it  eventually, 
bnt  yon  are  to  foreclose  on  all  that  security  and 
get  it  back  to  me.'  And  Mr.  Carsten  says, 
rrhat  wUi  be  all  right,  Kildall,'  he  says,  'that 
will  be  much  better  for  us  to  carry  it  that  way, 
and  of  course  we  have  been  doing  business 
with  you  and  depend  upon  you  in  these  mat- 
ters, and  I  would  like  to  have  it  in  that  shape.' 
'Well,'  I  says,  "with  that  nnderstanding,  I  will 
give  yon  my  note.' " 

Based  upon  this  testimony,  the  trial  conrt 
was  of  the  opinion  that  the  respondent  did 
not  owe  the  note  and  apparently  for  that 
reason  made  findings  and  entered  Judgment 
in  favor  of  the  respondents. 

[1]  l^e  Mr.  Carstens  and  Mr.  Riley  ro- 
ferred  to  In  this  evidence  were  president  and 
cashier,  respectively,  of  the  German-Ameri- 
can Mercantile  Bank  at  that  time.  The 
appellant  argues  that  tlie  court  erred  in  ad- 
mitting this  testimony.  This  contention 
most  be  snstained.  This  cotirt  in  a  number 
oC  oases  has  stated  the  rule  to  be  in  cases  of 
tliis  kind  that,  in  the  absence  of  fraud  or 
mistake,  it  is  incompetent  for  one  who  signs 
a  promissory  note  as  principal  to  set  up  an 
Independent  collateral  agreement  limiting  or 
exempting  him  from  liability.  Be  is  bound 
by  the  terms  of  his  obligation.  Anderson  v. 
BUtdidl,  61  Wash.  266,  88  Fac.  761.  A  num- 
ber of  cases  are  there  cited  to  that  effect 
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In  the  case  of  Bank  of  California  t.  Star- 
rett,  188  Fac  410,  in  discussing  this  ques- 
tion, we  said: 

"By  the  terms  of  the  negotiable  instroments 
act  an  accommodation  party  to  a  note  is  pri- 
marily liable  thereon.  His  engagement  is  to 
pay  the  note  according  to  its  tenor,  and  is  so 
holden  to  the  payee,  even  if,  at  the  time  of 
taking  it,  the  payee  knew  he  was  but  an  accom- 
modation party.  Rem.  Code,  (S  3420,  3551, 
3582.  While  the  rule  is  not  uniform,  even  in 
those  states  wliich  have  adopted  the  negotiable 
Instruments  act  it  is  generally  held  that  a 
contemporaneous  parol  agreement  limiting  the 
liability  of  such  a  maker,  or  fixing  a  collateral 
source  of  payment  is  not  available  as  a  defense. 
Such  was  our  holding  in  Van  Tassel  v.  McGrail, 
U3  Wash.  380,  IGO  Pac.  1053.  where  a  number 
of  our  cases  to  the  same  efifect  will  be  found 
collected.  See,  also,  Bradley  Engineering  dc 
Mfg.  Co.  V.  Heyburn,  66  Wash.  628,  106  Pac. 
170,  134  Am.  St  Rep.  1127.  To  permit  the 
agreement  pleaded  to  be  shown  would  therefor* 
be  a  violation  of  the  parol  evidence  rule  as  we 
have  heretofore  announced  it" 


The  defense  pleaded  was  therefore  insuffi- 
cient, and  the  evidence  offered  in  support  of 
that  defense  was  erroneously  admitted. 

[2, 1]  The  record  shows  that  there  was 
sufflcl^t  consideration  for  the  note.  The 
respondent  executed  the  note  in  question  in 
place  of  an  indebtedness  owing  by  the  Kil- 
dall Fishing  &  Packing  Company  to  the  bank. 
The  security  referred  to  bad  been  deposited 
by  the  KildaU  Fishing  &  Packing  Com- 
pany with  the  bank  as  security  for  the  pay- 
ment of  its  Indebtedness  to  the  bank.  The 
respondent  here  was  the  president  of  the 
Kildall  Fishing  &  Packing  Company,  and  we 
think  the  record  shows  was  an  indorser  up- 
on its  notes.  Bnt  whether  he  was  an  in- 
dorser or  not,  according  to  his  own  evidence 
he  executed  this  note  to  the  bank  in  settle- 
ment of  the  Indebtedness  of  the  Kildall  Fish- 
ing &  Packing  Company  and  was  to  receive 
therefor  the  balance  due  after  the  securities 
of  the  KlldaU  Fishing  &  Packing  Company 
had  been  s61d.  This  of  itself  was  a  suffi- 
cient consideration  for  the  note.  If  the  note 
was.  given  as  "live  paper"  to  make  an  ap- 
pearance of  ajssets  so  as  to  deceive  the  bank 
examiner,  as  is  Intimated  by  the  testimony 
of  the  respondent  above  quoted,  "it  has  been 
held  that  the  receiver,  representing  the  cred- 
itors, could  maintain  the  action,  and  the 
makers  were  estopped  upon  the  insolvency 
of  the  bank  to  allege  want  of  consideration." 
Golden  v.  Cervenka,  278  lU.  409,  116  N.  B. 
273.  It  follows,  therefore,  that  since  there 
was  sufficient  consideration  and  an  estoppel 
to  deny  consideration,  and  since  the  oral 
agreement  could  not  be  takoi  into  consid- 
eration, the  trial  codrt  should  have  entered 
Judgment  upon  the  note. 

The  Judgment  appealed  from  is  therefore 
reversed,  and  the  cause  remanded,  with  In- 
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structiotu  to  mter  judgment  as  prayed  for 
in  the  complaint. 

HOLCOMB,    C.    J.,    and    FDI/LEBTON, 
TOLMAN,  and  BBIDGES,  JJ.,  concur. 


(xu  waiii.  wn 

HORNER  V.  PIERCE  COUNTY. 
(No.  16834.) 

(Supreme  Conrt  of  Wasbinf^ton.   July  7, 1920.) 

1.  Statutes  €=9263— Retroactive  ttatutes  re* 
garded  with  disfavor. 

RetroactiTe  statutes  are  generally  regarded 
with  disfavor,  and,  where  it  does  not  clearly 
appear  that  such  was  the  legisIatiTe  intent, 
the  courts  will  not  give  a  statute  a  retroactive 
effect,  where  to  do  so  would  impair  existing 
rights. 

2.  hUflhways  «=3203  —  Statute  a*  to  flilag 
olaim  inappllcaWa  te  iajuriea  arlslag  prior 
thereto. 

Act  effective  June  11,  1919  (Iawb  1919,  p. 
414),  relating  to  the  filing  of  claims  for  dam- 
ages against  a  county,  is  not  retroactive,  and 
a  claim  filed  after  sueh  act  went  into  effect  for 
damages  arising  ont  of  alleged  negligence  in 
repair  of  a  highway  prior  to  its  passage  was 
not  required  to  comply  with  its  proviaiona; 
Rem.  Code  1915,  i  S909,  controllinc 

3.  Counties  9s>200— Claim  for  death  "aoon- 
ed"  at  tlffl*  of  injury  and  not  death. 

A  cause  of  action  for  death  of  a  pedestrian 
through  negligence  of  county  in  failing  to  main- 
tain a  sidewalk  in  reasonable  repair  "accrued," 
within  the  meaning  of  Rem.  Code  1915,  i  3909, 
relating  to  time  for  filing  daims,  at  the  time 
of  the  alleged  negligence  or  injury,  and  not 
at  time  of  death  as  a  result  thereof. 

[Bd.  Mote. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Accrue.] 

4.  Highways  «=3203  —  Purpose  of  proviso  la 
statute  as  to  fllJng  notice  of  claim  for  torts 
stated. 

The  proviso  in  Act  June  11,  1919  (Laws 
1919,  p.  414),  relsting  to  filing  of  claims 
against  county  (in  view  of  the  history  of  Rem. 
&  BaL  (3ode,  |  799S,  relating  to  cities),  was 
intended  to  preserve  action  based  on  claims 
which,  for  the  reasons  given  in  the  proviso, 
could  not  be  personally  verified  and  presented 
by  the  daimant. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; Jolm  D.  Fletcher,  Judge. 

Action  by  Alfred  Homer  against  the  (boun- 
ty of  Pierce.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed  and  remanded. 

(3eorge  P.  Fistabume,  of  Tacoma,  for  appel- 
lant 

Wm.  D.  Askroi,  J.  A.  Sorley,  and  Franlc  D. 
Nash,  all  of  Tacoma,  for  respondent. 


BRIDOES,  J.  On  November  16,  1916^ 
Catherine  Horner,  the  wita  ot  Uia  appellant, 
was  injured  through  the  alleged  negligence 
of  the  respondent  in  failing  to  maintain  a 
certain  sidewalk  in  reasonable  repair.  On 
the  6th  day  of  June,  1919,  the  appellant  and 
bis  wife  filed  and  presented  to  the  board  of 
county  commissioners  of  respondent  their 
claim  for  damages  to  tin,  Horner,  in  excess 
of  $10,000.  Thereafter,  and  on  June  10, 1919, 
Catherine  Homer  died,  It  Is  alleged,  as  the 
result  of  her  injury.  After  her  death,  and 
on  July  9,  1919,  the  appellant  presented  to 
the  board  of  commissioners  of  the  respond- 
ent liis  dalm  <m  account  of  the  injury  to  iiis 
wife,  in  the  sum  of  $3,415.40.  These  claims 
were  disallowed.  Thereafter,  and  in  fi(^)teiu- 
t>er,  1919,  the  appellant  brought  suit  against 
respondent  to  recover  damages;  the  suit  be* 
ing  based  on  his  claim  filed  with  and  pre- 
sented to  the  county  commisslonera,  in  the 
sum  of  $3,415.40.  At  the  trial  of  the  case  the 
appellant  sought  to  introduce  in  evidence  the 
claim  filed  by  him  with  the  county  commis- 
sioners. The  respondent  objected  to  the  in- 
troduction of  this  claim  for  the  reason  tliat 
it  did  not  comply  with  the  statute  of  1819, 
with  reference  to  the  presentation  of  claims 
to  the  county  commissioners,  and,  particular- 
ly, because  it  faUed  to  state  the  actual  resi- 
dence of  the  claimant  at  tlie  time  of  present- 
ing and  filing  the  claim,  and  for  a  period  of 
six  months  immediately  prior  to  the  time  the 
dalm  for  damages  accrued,  as  required  by 
the  1919  statute  (Laws,  1918,  p.  414).  The 
trial  court  held  the  dalm  insuffldent  and  en- 
tered a  nonsuit  against  the  plaintiff.  From 
such  judgment  the  plaintiff  has  appealed. 
The  diief  aueetlon  to  be  dedded  is  whether 
the  legislative  aot  of  1918  ooncernlog  filing  of 
daims  controls. 

Prior  to  June  11,  1919,  the  only  statute 
with  reference  to  the  presentation  of  claims 
to  county  commissioners  in  cases  of  this  char- 
acter was  section  3909,  Ron.  Code,  which 
provided  as  follows: 

« •  •  •  Notliing  herein  contained  shall  bo 
BO  construed  as  to  prevent  a  party  having  a 
dalm  against  any  county  in  this  state  from  en- 
forcing the  collection  thereof  by  dvil  action 
in  any  court  of  competent  Jnrisdietion,  attar 
the  same  may  have  been  presented  and  diaal-' 
lowed  in  wliole  or  in  part  by  the  board  of 
county  commissioners  of  the  proper  county; 
provided,  that  such  action  be  brought  within 
three  months  after  such  claim  haa^been  acted 
upon  by  such  board." 

The  1919  Legislature  passed  an  entlrdy 
new  act  concerning  the  presentation  of 
daims  to  county  commiaidoners,  as  tollows : 

*<  •  •  *  All  claims  for  damages  against  any 
county  must  be  presented  before  the  county 
commissioners  of  such  county  and  filed  with 
the  derk  thereof  within  sixty  days  after  the 
time  when   such  daim  tor  damages  acemed. 
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AU  BQCh  dalmi  tor  damage*  must  locate  and 
describe  the  defect  which  caused  the  injury, 
deicribe  the  injni?,  and  contain  the  amount  of 
daaacea  claimed,  together  with  a  statement 
of  the  actual  residence  of  ancb  claimant  at  the 
time  of  presenting  and  filing  such  claim  and 
for  a  period  of  six  months  immediately  pnot 
to  the  time  such  claim  for  damages  accrued, 
and  be  sworn  to  by  the  claimant.  Ko  action 
diall  be  maintained  for  any  claim  for  damages 
until  the  same  has  been  presented  to  the  bnard 
of  county  commissioners  and  sixty  days  have 
elapsed  after  such  presentation:  Provided, 
that  if  the  claimant  riiall  be  incapacitated  from 
irerifyiMg  and  filing  his  daim  for  damages  with- 
in the  time  prescribed,  or  if  the  claimant  be 
a  minor,  or  in  case  the  claim  i^  for  damages 
to  real  or  perscnial  property,  and  if  the  owner 
of  BQch  property  ia  a  nonresident  of  su^  coun- 
ty or  is  absent  therefrom  during  the  time  with- 
in which  a  claim  for  damages  to  said  property 
is  required  to  be  filed,  then  the  daim  may  b« 
verified  and  presented  on  behalf  of  said  claim- 
ant by  any  .relative  or  attorney  «r  agent  rep- 
resenting the  injured  person,  or  in  case  of 
damages  to  property,  representing  the  owner 
thereof,  and  no  action  for  damagea  now  pend- 
ing or  Iiereafter  brought  shall  be  defeated  by 
the  failure  of  the  person  to  verify  or  file  the 
daim  in  person  if  action  be  brought  within 
three  years  after  the  taking  eifect  of  tlda  act 
where  a  claim  has  heretofore  been  verified  and 
filed  within  the  time  and  in  compliance  with 
the  terms  of  this  act  if  said  daim  has  been 
rejected." 

Tills  Biew  enactmeot  vent  Into  effect  Jane 
11,  1919.  The  appellant  claims,  that,  inas- 
much as  the  injury  for  which  the  snit  Is 
brought  occurred  long  prior  to  the  going  in- 
to effect  of  the  1919  statute,  the  statute  In 
effect  at  the  time  of  the  injury  controlled; 
hat  the  respondent  contends  that  the  claim- 
ant must  have  complied  with  the  1919  stat- 
ute. The  claim  as  presented  to  tbe  board  of 
county  commissioners  was  amply  sufficient 
under  the  old  act,  but  failed  in  some  respects 
to  comply  with  the  provisions  of  the  new 
act. 

[1]  "Betroactive  statutes  are  generally  re- 
garded with  disfavor,  and,  where  it  does  not 
clearly  tLppeAT  that  such  was  the  legislative 
intent,  the  coort  will  not  give  a  statute  a  re- 
troactive effept  where  to  do  so  would  impair 
existing  rights."  Bruenn  v.  North  Yak. 
S«*ool  DIsL,  101  Wash.  374,  .172  Pac.  B68. 

[2,  3]  It  is  clear  to  ns  that  the  Leglslatore 
did  not  intend  the  1919  act  should  be  retro- 
active. It  requires  the  claim  to  be  filed  wlUt- 
in  00  daj>s  after  the  time  the  "dsUn  for  dam- 
ages accmed."  To  have  c(»npUed  in  this  in- 
stance with  its  proTisions,  it  would  have  been 
necessary  to  (lie  the  daim  within  W  days  aft- 
er November  IS,  1916,  the  date  of  the  injury, 
or  more  than  2^  years  prior  to  the  passage 
and  going  into  effect  of  the  act,  under  wbldi 
It  Is  contended  the  claim  dionld  have  been 
filed.  Manifestly,  the  Legislattire  did  not 
mean  to  destroy  entirely  the  appellant's  right 
«f  aetkm  by  Imposing  Impossible  conditions. 


But  respondent  contends  that  appellant's 
claim  of  damages  did  not  "accnie"  tlU  the 
death  of  Mrs.  Homer,  and,  since  she  died 
after  the  new  statnte  went  into  effect,  that 
statute  must  control.  We  cannot  subscribe 
to  this  argummt.  The  appellant  did  not 
haye  a  cause  of  action  against  respondent  be- 
cause of  the  death  of  his  wife,  bnt  because  of 
its  alleged  negligence.'  The  negligence  was 
the  cause;  the  death  was  the  result  Under 
the  statnte,  the  '*clalm  for  damages  accrued," 
If  at  aQ,  at  the  time  of  the  injury  to  Mrs. 
Homer. 

The  first  part  of  the  proviso  of  the  1919  act 
was  for  the  purpose  of  preserving  causes  of 
action  to  those  who,  for  the  reasons  given, 
could  not  personally  swear  to  their  claims,  as 
was  required  by  the  earlier  provisions  of  the 
act  The  proviso  meant  to  preserve  rather 
than  destroy,  to  excuse  rather  than  to  com- 
pel, the  performance  of  certain  acts.  The 
only  portion  of  the  act  whidi  tends  to  indi- 
cate that  the  Leeislatnre  intended  It  should 
be  retroactive  Is  the  last  few  words  of  the 
proviso  reading  as  follows: 

"  *  *  *  No  action  for  damages  now  pend- 
ing or  hweafter  brought  shall  be  defeated  by 
the  failure  of  the  person  to  verify  or  file  the 
daim  in  person  if  action  be  brought  within 
three  years  after  the  taking  effect  of  this  act, 
where  a  claim  has  heretofore  been  verified  and 
filed  witl^  the  time  and  in  compliance  with 
the  terns  of  this  act,  aftsr  such  daim  lias 
been  rejected."  i 

If  the  words  Just  quoted  are  literally  con- 
straed,  they  destroy  the  mamfest.  purpose  of 
the  first  portion  of  the  proviso  and  are  incon- 
sistent therewith. 

[4]  A  history  of  the  enactment  as  shown 
by  oar  yarloos  statutes,  however,  will  clearly 
show  what  the  Legislature  had  Id  mind.  The 
1909  legislative  act  with  reference  to  filing 
daims  with  dtles  of  the  second,  third,  and 
fourth  dassea,  provided  that  sudi  dalms 
should  be  filed  with  town  councils  within  a 
certain  period«  and  that  the  same  should  de- 
scribe the  defect  causing  the  injury,  give  the 
residenoe  of  the  dalmant,  and  be  sworn  to 
personally  by  the  claimant  2  Beni.  &  Bal. 
{  7998.  This  act  was  amended  In  1916  by 
adding  thereto  a  proviso  In  almost  the  Identi- 
cal words  found  In  the  proviso  of  the  1919 
act,  under  consideration.  Bern.  1916  Code,  I 
7996.  In  other  words,  the  proviso  of  the 
1919  act,  with  reference  to  daims  against 
counties,  was  taken  almost  verbatim  from 
the  proviso  of  the  1916  law,  which  amended 
an  existing  act  with  reference  to  the  preeen' 
tatlon  of  claims  to  dtles  other  than  those  ot 
the  first  dass.  This  proviso,  as  an  amend- 
ment to  the  existing  act  with  reference  t» 
dtles  otlker  than  those  of  the  Urst  dass,  makea 
HtB  act  entirely  intelligible,  and  shows  that 
its  purpose  was  to  preserve  certain  rights 
which,  bot  for  the  proviso,  might  have  been 
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d^eated.  When  that  prorlBO,  however,  Is 
brought  Into  a  new  act  with  reference  to 
presenting  claims  to  county  commissioners,  it 
to  manifest  that  certain  portions  thereof  do 
not  fit  with  exactness  into  the  acC  In  the 
light  of  this  history,  it  seems  plain  to  us 
that  the  Legislature,  by  the  proviso  in  the 
1919  act,  intended  to  preserve  actions  based 
upon  claims  which,  fot  the  reasons  given  in 
the  proviso,  could  not  be  personally  verified 
and  presented  by  the  Claimant 

We  are  satisfied  that  the  1919  act  was  not 
Intended  to  be,  and  is  not,  retroactive,  and 
that  the  appellant  was  not  required  to  com- 
ply with  its  provisions  in  filing  hla  claim 
with  the  county  commissioners.  In  holding 
to  the  contrary  the-  learned  trial  court  was 
in  error. 

The  Judgment  to  reversed,  and  the  cause 
remanded  for  trial; 

HOLCOMB,  C.  J.,  and  rOLMJRTON, 
MOUNT,  and  TOLMAN,  JJ,  concur. 


(lU  Wash.  438) 
MoELRATH  V.  FALL  at  al.     (No.  15759.) 

(Supreme  Court  of  Washington.   July  8, 1920.) 

AiMiaal  and  error  «=9883^Pialntiff  oanaot  urge 
that  verdlot  Is  oorreet  after  oonsonting  to  re- 
mission. 
Plaintiff,  having  voluntarily  agreed  to  the  re- 
mission fixed  by  trial  court,  cannot  urge  on  de- 
fendant's appeid  that  the  amount  of  the  original 
verdict  b«  taken  as  Uie  amount  of  the  final  judg- 
ment. 

Department  1. 

Appeal  from  Superior  Ctonrt,  Walla  Walla 
County;  Edward  C.  Mills,  Judge. 

Action  by  Jessie  McElrath  against  Emma 
Fall  and  others.  Judgment  for  plaintiff,  and 
defendante  appeaL    Affirmed. 

Evans  &  Watson,  of  Walla  Walla,  for  ap- 
pellants. 

Sharpstein,  Smith  &  Sharpstein,  of  Walto 
Walla,  for  respondent. 

PER  CDRIAliI.  Respondent  recovered  a 
verdict  for  $5^34.25,  as  compensation  for 
personal  injuries  received  by  her  when  she 
was  strudc  by  ah  automobile  owned  by  ap- 
pellant On  motion  for  a  new  trial,  the  court 
reduced  this  verdict  to  |3,000,  giving  the  re- 
spondent the  alternative  of  remitting  to  tluit 
amount  or  submitting  to  a  new  trial.  Re- 
spondent filed  the  remission. 

The  appellant's  -  only  point  upon  this  ap- 
peal to  that  the  verdict  as  it  now  stands  is 
stfll  excessive,  being  arrived  at  through  pas- 
sion and  prejudice.  An  examination  of  the 
record  does  not  Justify  thto  court  in  interfere 


Ing  with  the  verdict  as  finally  approved  by 
the  trial  Judge. 

The  respondent  suggests  that  she  should 
be  allowed  the  amount  awarded  by  the  Jury. 
Having  voluntarily  agreed  to  the  remission 
fixed  by  the  trial  court,  she  to  now  In  no 
position  to  urge  that  the  amount  of  the  orig- 
inal verdict  be  taken  as  the  amount  ot  the 
final  Judgment 

Judgment  affirmed. 


(Ill  Wash.  433) 

MINNICK  V.  KITT  st  al.     (No.   15748.) 

(Supreme  Court  of  Washington.    July  8^  1920.) 

Appeal   and   error  «=>iOI2(l)— Ftodlngs   not 
against  evidence  oonclnslvo. 
The  evidence  not  preponderating  against  the 
findings  of  the  trial  court,  they  wUl  not  be  dis- 
turbed on  appeal. 

D^artment  1. 

Appeal  from  Superior  Court,  Spokane 
County;   David  W.  Bum,  Judge. 

Action  by  F.  L.  Mlnnlck  against  Arthur 
Kitt  and  others.  Judgment  for  defendants 
and  plaintiff  appeals.    Affirmed. 

Cordiner  &  C3ordlner,  of  Spokane,  for  ap- 
pellant 

Carl  Ultes,  Jr.,  and  Dodds  ft  Dodda,  all  ef 
Spokane,  Cor  respondents. 

MACKINTOSH,  J.  This  to  an  action  to 
recover  on  three  promissory  notes  executed 
by  the  respondent  and  payable  to  apiiellant 
The  answer  admits  the  execution  of  the 
notes  and  that  they  are  unpaid,  but  exeoses 
the  nonpayment  by  two  affirmative  defenses; 
the  first  being  that  the  notes  were  executed  In 
payment  for  a  gold  separating  machine  own- 
ed by  the  appellant,  which  he  sold  to  resp«nid- 
ents  upon  representations  as  to  its  value 
and  ^Sdency,  which  representations  were 
false,  and,  second,  that  subsequent  to  the  sale 
the  appellant  and  respondents  entered  Into 
an  agreement  whereby  the  notes  were  to  be 
canceled  and  the  machine  was  to  be  deliver- 
ed to  a  corporation  which  was  then  bdng 
organized  which  was  to  take  and  pay  for 
the  machine. 

The  trial  court,  hearing  the  evidence,  de- 
termined that  it  sustained  the  allegations  ot 
the  affirmative  defenses,  and  rendered  Jadg- 
ment  for  the  respondent 

A  reading  of  the  125  pages  of  statooaent 
of  facts  discloses  that  the  evidence  does  not 
preponderate  against  the  findings  of  tbe 
trial  court,  and,  in  truth,,  the  evidence  con- 
vinces us  that  no  "Other  decision  could  rea-* 
sonably  have  been  arrived  at  The  teattmo- 
ny  shows  that  the  representations  as  to  the 
value  of  the  machine  were  false;    that  the 
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representations  as  to  tbe' amount  of  work  it 
was  capable  of  accompUsIiing  were  also 
false;  and,  upon  the  second  point,  the  testi- 
mony Is  conyindng  that  after  the  sale  of  the 
machine  to  the  respondents  a  readjustment 
of  the  transaction  was  made,  whereby  the 
appellant  agreed  to  cancel  the  notes  upon 
which  tbe  suit  is  brought  and  to  deliver  tbe 
machine  to  the  mining  company,  and. accept 
twyment  therefrom  from  the  company. 

Bdng  satisfied  that  the- trial  court  arrlT- 
ed  at  the  proper  conclusion  upon  the  %yi- 
deace,  its  Judgmoit  will  be  affirmed. 

HOIiCOMB,  C  3.,  and  WTCHELL, 
PARKRR,  and  MAIN,  33^  concur. 


(Ul  Waah.  4U) 

KNECHT  V.  SIMS. 


(No.   15723.) 


(Supreme  Court  of  Washington.    July  8,  1020.) 

Animals    «=3 1 00 (4)— Verdict  for   damage*   to 
crop  oanied  by  hogs  held  sot  ooatrary  to  avt- 
desoe. 
In  action  for  -damage  to  plaintiff's  16&-aer« 
wheat  crop  caused  by  defendant's  hogs  ronnlng 
at  large,  in  which  defendant  interposed  connter- 
daim,  verdict  of  $75  for  plaintiff  held-  not  con- 
trary   to    the   evidence   as   against   contention 
that    verdict   should   either    have   been   for   a 
much  larger  amount  or  for  defendant 

Department  2. 

Appeal  from  Superior  Court,  Adams  Coun- 
ty; John  Tmaz,  Judge. 

Action  by  Samuel  KneCht  against  Walter 
Sims.  Judgment  for  plaintiiX,  and  defendant 
appeals     Affirmed. 

O.  B.  lioveu,  of  Sitavllle,  for  anpeUftnt 
W.  O.  Miller,  ot  RltisTlUek  for  retftondait 

TOLMAN,  J.  This  action  was  commenced 
by  respondent,  as  plalntlfC  below,  to  recover 
from  appellant,  as  defendant,  for  damages 
caused  to  his  crop  of  wheat  by  etoA  l>eIong- 
ing  to  appellant  The  complaint  allies  that 
the  respondent  was  the  owner  of  a  ci^p  of 
wheat  grown  on  a  certain  leo^cres  of  land ; 
that  appellant  was  the  owner  of  about  100 
head  of  swine,  wblcb  he  wrongfully  permit- 
ted to  run  at  large;  and  that  these  animals 
ate  and  destroyed  plaintiff's  entire  160-Bcre 
crop,  to  his  damage  in  the  sum  of  $1,S00. 
The  answer  admits  that  a  small  Bumber  of 
appellant's  swine  ran  upon  and  destroyed 
respondent's  grain,  and  pleads  affirmatively 
that  the  loss  of  the  wheat  crop  was  settled 
and  fully  paid  for  by  the  payment  of  the  sum 
of  $20,  which  was  accepted  as  such  settlement 
t^  the  respondent,  and  a  counterclaim  is 
pleaded  to  the  effect  that  respondent  took 
up  and  converted  to  his  own  use  eight  head 
of  appellant's  hogs  of  the  value  of  $30  each. 
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or  a  total  of  $240.  The  reply  admits  the  pay- 
ment of  $20,  but  pleads  that  it  was  paid  in 
settlement  of  the  damages  done  to  the  same 
crop  on  another  occasion  by  appellant's  hors- 
es, and 'that  it  had  no  relation  whatever  to 
the  damage  caused  by  the  bogs. 

The  case  was  tried  to  a  Jury  which  ren- 
dered its  verdict  In  favor  of  respondent  for 
$75,  and  from  a  Judgment  on  tbe  verdict  this 
appeal  was  taken. 

The  only  error  assigned  is  that  tbe  trial 
court  ^ed  in  refusing  to  grant  a  new  trial 
on  the  ground  that  tbe  verdict  was  contrary 
to  the  evidence. 

Respondent  has  favored  us  with  no  brief, 
but  we  have  read  the  entire  record  and  find 
evidence  which  would  sustain  a  larger  ver- 
dict Indeed,  appellant's  whole  argument 
here  is  that  respondent's  evidence,  If  believed 
by  the  Jury,  would  have  warranted  a  larger 
verdict  while  appellant's  evidence  was  to  tbe 
effect  that  the  crop  was  of  no  value  what- 
ever, and  no  verdict  could  have  been  rendered 
against  him  had  the  Jury  believed  it  Hence 
his  conclusion  that  there  was  no  evidence  to 
support  the  verdict  that  was  rendered. 

In  speaking  of  a  like  contention  in  a  case 
where  it  was  argued  that  the  verdict  was  in 
an  impossible  sum  imder  tbe  Issues  there  pre- 
sented, Mr.  Justice  Cbadwlck,  speaking  for 
this  court,  said; 

"But  we  do  not  understand  that  a  verdict 
wSl  be  set  aside  as  within  the  rule  of  mistake 
or  compromise  or  that  it  is  impossible  under 
the  theory  of  either  party,  nnlesa  it  shows  upon 
its  face  that  the  Jury  has.  given  way  to  pas- 
sion or  prejudice  or  has  acted  in  willful  dis-. 
regard  of  its  duty  to  consider  the  testimony, 
and  a  true  verdict  rendSr."  Haefel*  T.  Brack- 
ett  05  Wash.  626,  164  Pac.  2M4. 

So  here,  there  Is  nothing  to  indicate  that 
tbe  Jury  willfully  disregarded  its  dutyiin  jmy 
respect  The  evidence  of  respondent  and  his 
witnesses  as  modified  by  cross-examination, 
and  Interpreted  in  tbe  light  of  tbe  condition 
of  the  crop  as  shown  by  all  of  tbe  evidence, 
presented  a  case  peculiarly  for  the>  Jury,  and, 
whatever  the  verdict  'we  should  be  disin- 
clined to'  disturb  it  But  with  tbe  count- 
erclaim a  .  factor,  as  It  was  under  the  evi- 
dence, and  our  inability  to  say  whether  tbe 
Jury  allowed  anything  thercMi  or,  if  so,  how 
much;  the  $20,  admittedly  paid,  to  be  con- 
sidered as  found  not  to  have  been  paid  in  set- 
tlement of  the  damage  caused  by  the  hogs; 
the  uncertainty  as  to  the  amount  harvested 
by  the  respondent;  the  wide  range  of  testi- 
mony as  to  the  probable  yield,  running  from 
nothing  to  some  seven  bushels  per  acre;  and 
the  testimony  drawn  from  one  of  appellant's 
witnesses  that  the  crop,  while  worthless  for 
harvesting,  was  worth  $200  for  pasturage — 
it  is  clearly  evident  that  tbe  verdict  as  ren- 
dered might  be  the  only  verdict  which  the 
Jury  could  render  from  the  evidence  as  he- 
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Uered  by  It.    In  any  event,  we  cannot  aay 
that  appellant  has  any  cause  for  complaint. 
The  Judgment  appealed  from  Is  affirmed. 

HOLCOMB,     C.     J.,     and     FULLERTON, 
MOUNT,  and  BBmOBS,  JJ.,  concur. 


(Ul  Wash.  422) 

STATE  V.  BERG. 


(No.  15796.) 


(Supreme  Ooart  of  Washington.   July  8,  1920.) 

Criminal  law  €=3260(7)— Appeal  to  superior 
oonrt  dismissed  for  want  of  diligent  prosecu- 
tion on  delaying  record. 
Where  a  Justice  of  the  peace  on  an  appeal 
to  the  superior  court  failed  to  send  transcttpt 
to   cleric   of   superior   court   until   nearly   six 
months  after  notice  of  appeal  vas  given,  the 
appeal  will  be  diamiesed  for  want  of  diUgent 
prosecution,  under  Rem.  Code  1915,  H  191&- 
1921,  though  delivery  'was  the  result  of  an  over- 
sight on  the  part  of  the  Justice,  in  absence  of 
showing  that  appellant  made  an  effprt  to  get 
the  record  filed  within  .a  reasonable  time. 


Department  2. 

Appeal  from  Superior  Court,  Pierce  CJoun- 
ty ;  John  D.  Fletcher,  Judge. 

J.  Berg  was  convicted  of  a  crime  by  a 
Justiee  of  the  peace,  and  he  appealed  to  tbe 
Superior  court.  From  order  and  Judgment, 
dismissing  the  appeal,  he  appeals.   Afilrmed. 

J.  W.  A.  Nichols  and  Browder  Brown, 
both  of  Tacoma,  for  appellant. 

Wm.  D.'Askten,  Thos.  F.  Ray,  and  J.  W. 
Selden,  all  of  Tacotua,  for  the  State. 

BRIDGES,  J.  On  July  28,  1919,  tbe  appel- 
laiit  waa  found  gnllty  of  a  criminal  charge 
made  agalnat  him  before  a  Justice  of  the 
peace  In  Tacoma,  Wash.  On  the  same  day 
he  gave  oral  notice  of  ai^jeal  to  the  superior 
court  of  Pierce  county,  and  at  the  same  time 
gave  a  bond  conditioned  that  he  would  duly 
prosecute  bis  appeal  and  abide  by  and  pei^ 
form  tbe  Judgment  of  the  superior  court. 
The  transcript  on  appeal  was  filed  in  the  su- 
perior court  January,  13,  1920.  On  tbe  next 
day  the  state  made  and  served  Its  motion 
for.  dismissal  on  the  ground  that  tbe  appeal 
bad  not  been  prosecuted  witUn  a  reasonable 
time.  Thereafter  the  superior  Cionrt  made  an 
order  dismissing  the  appeal.  From  that  or* 
der  and  Judgment  tbe  defendant  has  ap- 
pealed here. 

Section  1919,  Rem.  1915  Ciode,  provides 
that  an  appeal  to  the  superior  court  In  a 
case  such  as  this  may  be  taken  within  10 
days  after  the  Judgment  or  sentence,  and  tbe 
appellant  shall  be  committed  to  the  county 
Jail  unless  he  shall  give  bond  to  be  approved 
by  tbe  Justice  of  the  peace,  conditioned  that 
he  will  appear  In  the  court  appealed  to  and 


prosecute  his  appeal  and  abide  the  sentence 
of  the  court  Section  1920  provides  that  an 
appellant  In  a  criminal  action  shall  not  be 
required  to  advance  any  fees  In  claiming  his 
appeal  or  In  prosecuting  the  same,  and  that 
if  the  defendant  shall  fall  to  enter  and  prose- 
cute tbe  appeal  he  shall  be  defaulted  on  bis 
bond.  Section  1921  makes  It  the  duty  ot 
tbe  Justice  of  the  peace  on  notice  of  appeal 
being  given,  to  make  and  certify  a  copy  of 
the  conviction  and  other  proceedings  In  the 
case,  and  transmit  the  same  to  the  clerk  of 
the  court  appealed  to.  In  this  case  the  no- 
tice of  appeal  was  given  July  23,  1919,  and  . 
tbe  transcript  was  not  filed  with  the  clerk 
of  the  superior  court  till  January  13,  1920, 
nearly  six  months  after  notice  of  appeal  was 
given. 

Tbe  statute  manifestly  contemplates  that 
an  appeal  and  the  prosecution  thereof  from  a 
criminal  conviction  shall  be  taken  and  bad 
with  reasonable  dispatch.  The  appeal  is 
InltlaW  by  the  defendant  and  tot  bis  own 
benefit  It  Is  his  duty  to  malce  a  reasonable 
effort,  not  only  to  get  his  appeal  perfected, 
but  to  prosecute  It  after  It  Is  once  fully  In 
the. superior  court.  .  la  this  case  the  delay 
was  caused  by  the  Justice  of  the  peace  fail- 
ing, for  a  period  of  about  six  inontha,  to 
send  to  the  superior  court  a  transcript  of  bis 
records.  Doubtless  the  delay  was  the  re- 
shit  Of  an  oversight  on  the  part  of  the  Jus- 
tice, but  tiie  record  falls  to  show  any  eflTort 
on  the  part  of  the  appellant  to  get  the  rec- 
ord filed.  While  It  Is  true  that  under  the 
statute  he  Is  not  required  to  pay  to  the  Jus- 
tice any  fees  for  the  transcript,  that  alone 
will  hot  excuse  him  from  such  a  long  delay. 
If  he  had  looked  after  his  appeal  as  the 
spirit  of  the  statute  contemplates,  he  would 
have  known  that  the  tramsorlpt  had  not  been 
filed  within  a  reasonable  time.  Having  such 
knowledge,  he  was  bound  to  take  some  ac- 
tion— ^he  was,  at  least,  bound  to  call  the  mat- 
ter to  the  attention  of  the  Justice  of  the 
peace,  and  request  that  ofilcer  to  send  in 
the  transcript  He  will  not  be  permitted  to 
initiate  the  appeal  and  then  complacently 
wait  until  some  one  else  acts. 

In  the  case  of  the  State  of  Washington  v. 
Parmeter,  49  Wash.  435,  95  Pac.  1012,  this 
court,  speaking  of  the  duty  of  the  defendant 
In  prosecuting  his  appeal  from  the  Justice's 
court,  said: 

"He  was  entitled  to  trial  in  the  superior  court 
only  by  reason  of  his  appeal  if  diligently  prose- 
cuted. Failure  upon  his  part  to  so  prosecute 
the  same  would  authorize  the  superior  court  to 
award  sentence  against  bim  without  further 
trial,  in  like  manner  as  if  he  had  been  there 
convicted." 

In  the  case  of  the  State  of  Washington  t. 
Jones,  80  Wash.  335,  141  Pac  700,  this  court, 
speaking  with  reference  to  a  sUoUar  appeal. 

said: 
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"It  moBt  be  remembered  that  the  appeUant 
himself  was  obligated  to  prosecute  the  appeal. 
If  he  failed  to  do  so  vith  reasonable  dilisence, 
the  appeal  was  snbject  to  dismissal  on  the 
part  of  the  state,  leaving  him  subject  to  pun- 
tshment  nnder  the  judgment  of  conviction,  pro- 
nounced against  bim  by  the  justice'*  court." 

In  the  case  of  the  State  of  Washington  t. 
Bnffnm,  94  Waah.  28,  161  Pac.  832,  this  court 
■aid: 

"Since  the  bnrden  of  prosecuting  the  appeal 
is  on  the  defendant  and  not  the  state,  it  must 
follow  that  the  state  is  entitled  to  a  dismissal 
when  a  reasonable  time  elapses  after  the  ap- 
peal la  taken  and  no  effort  is  made  on  the 
part  of  appellant  to  prosecute  it  to  a  final  con- 
dnston." 

It  is  true  that  In  the  cases  from  which 
we  hare  Quoted  the  dday  occurred  after  the 
transcript  had  been  filed  in  the  superior 
oourt ;  but  there  is  no  greater  duty  devolv- 
ing upon  the  defendant  to  diligently  prose- 
cute his  appeal  after  It  has  reached  the  su- 
perior court  than  that  imposed  upon  him  in 
the  perfecting  of  his  appeal.  We  think  the 
superior  court  was  entirely  Justified  in  dis- 
missing the  appeal  for  want  of  diligent  prose- 
cution. 

The  appellant  further  argues  that  the  crim- 
inal complaint  did  not  state  any  crime  under 
the  statute.  This  question  is  not  before  this 
court  The  appeal  is  here  from  the  order  of 
the  lower  court  dismissing  the  appeal  from 
the  Justice's  court,  and  the  correctness  of 
that  decision  Is  the  only  matter  be.fore  as. 

The  Judgment  Is  afllrmed. 

HOLCOMB,  C.  J.,  and  ITO/LBRTON, 
MODNT,  and  TOLMAM,  33.,  concur. 


Oil  Waah.«7) 
MaVEETY  v.  HAYES  •«  al.    (No.  15670.) 

(Supreme  Comt  of  Washington.   July  9, 1920.) 

I.  Sales  $s>69— Ron  ways  held  to  pass  as  "ap> 

partaiaiiifl''  to  sawmill. 
A  sale  of  a  sawmill  and  bnlldings,  donkey 
ensines,  and  all  eQsipment  -and  other  articles 
appertaining  to  the  sawmill  and  logging  putfit, 
carries  with  it  runways  connecting  with  plat- 
forms on  which  lumber  was  piled,  for  the  word 
"appertaining'*  means  something  used  in  con- 
nection with;  and  this  is  so,  though  ties  used 
as  a  foundation  for  the  runways  were  carried 
on  the  boohs  Of  the  seller  as  assets. 

nSd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Appertain.] 

2.  Sales  «=3>87(3)— DlreotloR  by  seller  of  saw- 
mill held  not  to  show  that  ranways  did  not 
pass. 

Written  direction  that  the  buyer  of  a  saw- 
mill should  be  allowed  to  remove  everything, 
except  the  lumber  platform  or  lumber  trucks 


on  which  were  piled  merchantable  timber,  does 
not  establish  that  runways  connecting  with  the 
platforms  did  not  pass;  the  reservation  ob-. 
viously  being  made  to  prevent  the  buyer's 
removal  of  manufactured  lumber  piled  on  the 
platform. 

3.  Pleading  «3»384—To  be  available,  ooaaterw 
olalm  msst  bs  pisaded. 

In  an  action  by  buyer  of  a  sawmill  and 
appurtenances  for  damages  against  the  sellers, 
who  removed  ties  constituting  foundation  of 
runways  connecting  with  lumber  platforms,  the 
seller  cannot,  where  he  did  not  plead  as  coun- 
terclaim the  expense  of  dismantling  the  same, 
offset  such  expenditure. 

4.  Sales  «=34l8(l)~Damaaes  properly  flxsd 
at  amount  obtained  for  timber  improperly 
removed  by  seller. 

In  an  action  to  recover  the  value  of  timber 
in  certain  ways  which  the  seller  of  a  sawmill 
improperly  removed  and  sold,  the  courf  was 
justified  in  adopting  as  measure  of  value  the 
amount  obtained  by  the  seller,  and  an  award 
of  damages  on  such  amount  cannot  be  ques- 
tioned on  the  ground  there  was  no  evidence 
of  value. 

5.  Appeal  and  ermr^=s>IOM( I)— Admission  of 
Improper  evidence  not  reversible  error,  where 
IsdgMent  supported. 

The  admission  of  improper  evldenee  Is  not' 
reversible  error,  as  the  action  tried  by  the 
court  sitting  without  a  jury  was  triable  on  ap- 
peal de  novo;  there  being  competent  evidence 
to  support  the  Judgment. 

Department  2. 

Appeal  from  Superior  Oonrt,  King  OoOBty; 
J.  T.  Ronald,  Jodga 

Action  by  H.  A.  McVeety,  sole  trader  under 
the  name  and  style  of  the  Machinery  Supply 
(Company,  against  S.  E.  Hayes  and  Margaret 
H.  Hayes,  husband  and  wife,  and  others. 
From  a  Judgment  for  plalntlfl,  defendants 
appeal.    Affirmed. 

Israel  Nelson,  Robert  O.  Saunders,  and  Ar- 
thur H.  Hutchinson,  all  of  Seattie,  for  appel- 
lants. 

Earl  Q.  Rice  and  Oates  *  Helsell,  aU  of 
Seattle,  for  respondent 

rULLERTON,  3.  On  March  25,  1918,  and 
for  some  two  years  prior  thereto,  the  appel- 
lants Hayes  owned  a  sawmill  located  near 
Dent's  Spar,  a  station  or  siding  on  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Railway 
Company's  railroad  In  King  county.  The 
mill  proper  was  some  half  of  a  mile  ba«flc 
from  the  siding,  and  to  connect  it  therewith 
a  water  flume  was  constructed,  reaching 
from  the  mill  to  the  siding.  At  the  end  of 
the  flume  at  the  siding  a  platform  some  16 
feet  wide  and  32  feet  long  was  constructed, 
parallel  with  a  spur  track  at  that  place.  The 
purpose  of  the  flume  was  to  carry  the  prod- 
ucbi  of  tiie  mill  to  the  siding.    These,  as 
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they  icaiiie  from  the  saws  of  the  mill,  were 
thrown  into  the  flume,  whence  they  were 
carried  by  the  water  flowing  therein  to  the 
platform  mentioned.  To  increase  the  stor- 
Age  room  at  the  platform,  two  runways  were 
constructed.  One  of  these  was  connected 
Immediately  with  the  platform,  and  extend- 
ed back  therefrom  about  150  feet  In  the  di- 
rection of  the  mllL  It  was  constructed  by 
piling  the  ties  In  the  form  of  cribs,  after  the 
manner  of  a  log  house,  to  the  height  of  the 
platform,  and  covering  the  same  with  planks 
laid  lengthwise  with  the  runway;  the  cribs 
being  about  6  feet  apart  The  planks  were 
held  in  place  by  nails  driren  through  the  out 
er  tier  of  planks  into  the  ties ;  the  intermed- 
iate planks  having  no  other  fastenings.  The 
other  runway  was  of  practically  the  same  di- 
mensions and  was  constructed  In  the  same 
way.  It,  however,  did  not  connect  directly 
with  the  platform  mentioned.  An  extension 
of  the  platform  was  made  by  piling  ties  In 
crib  form,  but  solidly  outwardly  from  one  of 
Us  ends  for  a  distance  of  40  feet,  and  with 
this  the  runway  connected.  The  runways 
were  constructed  shortly  after  the  appellants 
purchased  the  mill,  and  were  used  in  connec- 
tion with  the  operations  of  the  mill,  as  long 
as  It  was  operated  by  them.  The  ties  used 
tberelD  were  in  part  hewn  ties  found  on  the 
premises  at  the  time  the  appellants  purdias- 
ed  the  property  and  in  part  by  second-clasM 
ties  cut  in  the  mill.  The  first  of  these  had 
practically  no  commercial  value,  and  the  sec- 
ond very  little,  at  the  time  the  runways  were 
constructed. 

[1]  On  the  date  first  mentioned  the  appel- 
lants sold  the  mill  property  to  the  respondent. 
At  that  time  the  Umber  adjacent  to  the  mill 
had  become  exhausted,  and  it  was  no  longer 
profitable  to  operate  it  at  that  place.  The 
respondent  is  a  dealer  in  secondhand  ma- 
chinery, and  the  mill  property  was  purchased' 
by  him  for  the  purpose  of  being  dismantled 
and  sold  as  secondhand  material.  The  sale 
was  evidenced  by  a  written  bill  of  sale,  the 
material  parts  of  which  follow: 

"This  agreement,  made  this  25th '  day  of 
March,  1918,  by  S.  B.  and  H.  O.  Hayes,  doing 
business  under  the  firm  name  and  s^le  of  the 
S.  E.  Hayes  Lumber  Company,  of  Seattle, 
Wash.,  first  party,  and  Machinery  Supply  Com- 
paoy,  second  party,  ot  same  place,  witnesseth: 
That  for  and  in  consideration  of  the  sum  of 
sixty-five  hundred  dollars  ($6,500.00)  in  hand 
paid  by  second  party  to  first  party,  receipt 
whereof  by  first  party  is  hereby  admitted,  first 
party  does  hereby  sell,  assign,  transfer,  and 
set  over  to  second  party  all  of  the  following 
described  personal  property,  lying,  being,  and 
situated  at  Dent's  Spur,  King  countyi  .Wash- 
ington: One  sawmill  and  buildings,  donkey  en- 
gines and  all  equipment,  including  lines,  blocks, 
tackles,  etc.,  saws,  boilers,  and  all  other  articles 
of  every  nature  whatsoever  now  on  said  prem- 
ises and  appertaining  to  said  sawmill  and  log- 
ging outfit,  hereby  warranting  title  to  said 
above-described  property." 


Prior  to  the  execution  of  the  bill  of  sale 
the  appellants  had  taken  up  and  had  removed 
the  ties  forming  the  exteiislon  to  the  plat^ 
form,  but  the  runways,  save  as  one  of  them 
was  affected  by  the  removal  of  the  ties  form- 
ing the  extension,  remained  intact  In  the 
form  in  which  they  were  originally  construct- 
ed. After  the  sale,  and  after  the  payment  of 
the  purchase  price  of  the  proiierty,  the  ap- 
pollants  dismantled  the  runways  and  appro- 
priated to  their  own  use  the  planking  form- 
ing the  tops  of  the  same  and  such  of  ties 
forming  the  supports  as  they  found  had  a 
commercial  value.  This  action  was  brought 
to  recover  the  value  of  the  property  so  ap- 
propriated. It  was  tried  to  the  court  sitting 
without  a  Jury,  and  resulted  in  a  Judgment 
In  favor  of  the  respondent 

The  nltliDate  question  is  whether  these 
ways  passed  under  the  bill  of  sale.  Turning 
to  that  instrument,  it  will,  be  observed  that 
Its  ter,ms  are  comprehensive.  After  enumer- 
ating specifically  certain  of  the  propertlea 
sold,  it  concludes  with  a  general  designation: 

"And  all  other  articles  of  every  nature  what- 
soever now  on  said  premises  ond  appertaining 
to  said  sawmill  and  logging  outfit" 

This  danse  of  the  contract,  ^oept  as  it  is 
limited  by  the  qualifying  phrase,  "appertain- 
ing to  said  sawmill  and  logg^lng  outfit"  Is 
broad  enough  to  Include  all  of  the  personal 
property  on  the  mill  premises,  and  ftese 
ways,  since  they  are,  under  the  conditions 
shown  in  the  record,  personal  property,  are 
included  in  the  bill  of  sale,  unless  they  are 
exempted  by  the  qualifying  phrase.  The 
question  then  is:  Are  they  so  exempted?  It 
Seems  to  us  clear  that,  they  are  not.  With- 
ont  attempting  a  general  definition  of  the 
term  "appertaining,"  It  can  be  said  that  a 
thing  appertains  to  another  thing  when  It  is 
constructed  to  be  used  In  connection  with 
that  other  thing,  and  Is  used  in  connection 
therewith.  It  can  hardly  be  doubted,  we 
think,  that  these  ways  were  so  constructed 
and  so  used.  Their  purposie  was  to  provide 
a  means  by  wtilch  the  products  of  the  mill 
could  be  stored  and  cared  for  while  awaiting 
shipment,  and  that  they  were  so  used  for 
practl<5ally  the  entire  time  the  mill  was  op- 
erated by  the  appellants  the  evidence  is  clear. 
When  it  Is  remembered  that  the  ties  were 
In  part  those  on  the  premises  when  the  ap- 
pellants purchased  the  mill  property,  that  the 
remainder  were  second-class  ties,  having 
then  but  little  salable  value,  and  that  all 
were  piled  in  the  form  of  cribs  "after  the 
manner  of  a  log  house,"  and  not  solidly  as 
merchantable  ties  are  usually  piled  for  stor- 
age, and  that  no  more  were  used  than  was 
necessary  to  furnish  a  foundation  for  the 
planking  placed  upon  thqm,  it  is  difficult  to 
follow  the  appellants  in  their  argument  to 
the  effect  that  temporary  storage  only  was 
Intended.    Plainly,  It  seems  to  us,  these  waya 
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as  mach  appertained  to  the  mill  property  aa 
did  the  platform  constmcted  on  posts,  the 
flume,  and  other  like  stmcturea,  which  con- 
cededl7  passed  by  the  bill  of  sale. 

We  have  not  overlooked  the  testimony  of 
the  appellants  to  the  effect  that  the  materials 
oat  of  which  the  ways  were  constructed 
were  tnventorled  In  the  account  books  of  the 
appellant  as  merchantable  materials,  and 
were  so  regarded  by  them  at  all  times  as 
assets  when  taking  accounts  of  the  mill  prop- 
erty. But  this  1b  hardly  conclusive.  Un- 
doubtedly they  had  some  tbIuo,  and  any  cor- 
rect system  of  bookkeeping  would  show  them 
as  having  value.  Bnt  the  same  thing  can  be 
said  of  the  property  which  concededly  passed 
to  the  respondent  This  property  was  or 
should  have  been  upon  the  books  In  the  same 
manner,  and  If  the  tact  argues  in  favor  of 
exempting'  these  ways  from  the  operation  of 
the  bill  of  sale,  It  argues  in  favor  of  exempt- 
ing everything  not  speciflcally  enumerated. 
At  the  time  the  bill  of  sale  was  delivered  and 
the  purchase  price  paid,  the  respondent  ask- 
ed the  appellants  for  a  writing,  directed  to 
the  watchman  or  keeper  at  the  mill  premises, 
showing  his  right  to  the  mill  property.  In 
compliance  with  the  request,  the  api>ellant 
In  diarge  of  the  negotiations  wrote  and  gave 
Ote  appellant  the  following. 

"Steve:  It  Is  O.  K.  to  let  the  bearer  remove 
Wiything  they  wish  to,  except  the  lumber  plat- 
form or  lumber  tmekt.  S.  B.  Hayes." 

[21  It  Is  contended  by  the  appellants  that 
this  is  a  contemporaneous  construction  of  the 
terms  of  the  bill  of  sale,  and  shows  that  It 
was  not  the  intention  of  the  parties  that  the 
Inmber  platform  and  ways  were  to  be  In- 
dnded  therein.  But  it  will  be  observed  that 
It  is  the  lumber  platform  only,  not  the  ways, 
that  are  mentioned  In  the  writing,  and  to 
construe  it  as  explanatory  of  the  bill  of  sale 
rattier  supports  the  respondent's  construction 
of  the  Instrument  than  it  does  the  constmc- 
tion  of  the  appellants.  But  the  evidence 
makes  <dear  the  purpose  of  the  writing.  The 
appellants  had  in  stacks  by  the  side  of  the 
ways  a  considerable  quantity  of  merchanta- 
ble material,  which  was  not  Included  in  the 
bill  of  sale,  and  which  the  ways  and  plat^ 
form  fumldied  a  convenient,  U  not  a  neces- 
sary, Biieans  of  carrying  to  the  railroad  for 
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shipment  This  fkct  fnmlshed  0ie  reason 
for  the  reservation  in  the  order ;  the  appel- 
lants desired,  and  the  respondent  consented, 
that  these  instrumentalities  should  remain 
in  place  until  the  lumber  was  removed. 

[S]  A  further  contention  is  that  the  recov- 
ery is  too  large,  since  no  deduction  was  made 
for  the  cost  of  removing  the  ways  and  trans- 
porting the  materials  of  which  they  were 
composed  to  market  The  evidence  shows 
that  the  purchaser  of  the  property  to  whom 
It  was  sold  by  appellants  paid  the  freight 
thereon  from  Dent's  Spur,  the  location  of  the 
Ways,  to  the  place  of  sale,  and  that  the 
amount  of  the  recovery  was  for  the  value  of 
the  materials  less  this  freight.  There  was, 
however,  no  allowance  for  the  expense  of 
dismantling  the  ways  and  loading  the  mate- 
rials on  the  cars.  But  no  counterclaim  was 
pleaded  for  this  service,  and  no  evidence  was 
offered  tending  to  show  the  value  of  such 
services.  Overlooking  the  fact  that  tiie  ap- 
pellants were  wrongdoers  in  removing  the 
materials,  and  possibly  could  make  no  claim 
for  the  service  for  that  reason,  the  absence 
of  pleading  and  proof  predades  the  conaid- 
eratlott  of  the  question. 

[4]  It  Is  also  said  there  was  no  proof  of 
value.  ,  On  the  question  the  record  shows  that 
the  purchaser  of  the  materials  paid  into  the 
court  the  sum  it  was  agreed  between  the  pur^ 
chaser  and  the  appellants  that  the  appellants 
should  receive  for  the  materials,  and  that  the 
court  adopted  this  sum  as  the  measure  of  the 
value  of  the  materials.  We  think  clearly 
that  It  was  Justified  in  so  doing. 

[1]  Finally,  it  is  contended  that  the  appel- 
lants are  entitled  to  a  reversal  and  a  new 
trial  because  of  the  admission  of  irrelevant 
and  Incompetent  evidence.  But  the  cause 
was  tried  by  the  court  sitting  without  a  Jury, 
and  is  triable  in  this  court  de  novo.  In  such 
cases,  as  we  have  r«>peatedly  held,  the  ad- 
mission of  improper  testimony  is  not  revers- 
ible error.  The  question  In  sndi  cases  is 
whether  the  competent  evidence  supports  the 
Judgment  In  this  instance  we  find  that  It 
does,  ignoring  all  that  the  appellahta  deem 
Inadmissible. 

The  Judgment  is  affirmed. 

HOLCOMB,  O.  J.,  and  MOUNT,  TOUttAN, 
and  BRIDGBSt  JJ.,  concur. 
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KELLY  at  «l.  V.  MERRfTT  at  m. 
(No.  15654.) 

( Supreme  Court  of  Washington.    July  8,  1920.) 

1.  Appeal  aad  error  «s»930(()  —  Appellate 
oonrt  niMt  aaaume  truth  of  faeti  for  prevail* 
Ing  party. 

Where  the  case  wai  tried  by  a  jury,  and 
yerdict  returned  for  plaintiffs,  the  Supreme 
Court  must  assume  for  purposes  of  defendants' 
appeal,  that  the  facts  as  testified  to  hy  plaintiffs 
are  true. 

2.  Fraud  ^s>22( I)— Broker*  liable  for  iiiitrep< 
resaatatioa  that  purohaaar  at  abMrlff't  aale 
wa*  owner  af  premises. 

When  brokers  negotiating  sale  of  an  apart- 
ment house,  through  their  employ^,  represented 
to  their  customers  that  a  purchaser  of  the 
apartment  house  on  sheriff's  sale  was  the  own- 
er of  the  premises,  and  that  he  would  consent 
to  renewal  of  an  assigned  lease,  the  customers 
were  not  oader  obligation  to  make  further  in- 
quiry as  to  tb«  alleged  owner's  right  to  consent 
to  TC&ewal,  and,  the  brokers'  representation 
being  falao,  tbay  were  liable. 

S.  EvMaioo  4=>B7I(7)— Evldeaoo  of  export  at 
to  value  of  lease  oa  apartmont  housa  ad- 
mltalMo  on  qaoatiOH  of  daaages. 
In  an  action  for  damages  against  broker* 
for  alleged  false  representstions  in  the  sale 
ot  an  apartment  house  to  plaintiffs,  who  took 
assignment  of  leaae  thereon  and  consented  to 
ita  renewal  from  the  represented  owner,  really 
without  authority,  evidence  of  an  experienced 
real   estate  man  engaged  for  many  years  in 
buying  and  selling  leases  on  apartment  houses 
tn  the  dty,  that  a  lease  on  such  a  house  ia 
worth  IB  months'  profit,  held  entitled  to  con- 
sideration on  the  question  of  damages. 

4.  Fraud  «=>59(2)— Dlfferenoe  between  value 
of  apartment  house  as  sold  and  as  ropra- 
tented  measure  of  damage*. 
In  action  against  brokers  who  procured 
plaintiffs  to  buy  an  apartment  house  by  false 
representation  that  a  purchaser  at  sheriff's 
sale,  who  consented  to  assignment  of  leaae 
thereon  and  to  renewal,  was  the  owner  and 
could  so  consent,  the  measure  of  plaintiffs' 
damages,  when  ousted  by  the  owner  of  the 
equity  of  redemption,  was  the  difference  be- 
tween the  value  of  the  apartment  as  It  was  and 
what  it  would  have  been  if  renewal  lease  could 
have  been  procured  for  three  years  at  ^500  a 
month  as  represented. 

Department  2. 

Appeal  from  Superior  Gonrt,  King  COnn- 
tj;  Everett  Smltb,  Judge. 

Action  by  Violet  M.  Kelly  and  M.  Cora 
Thompson  against  Will  H.  Merritt  and  Eto- 
ma  M,  Merritt,  hia  wife.  From  Judgment  for 
plalntiffa,  defendants  appeaL    Affirmed. 

Winter  S.  Martin,  of  Seattle,  and  A.  a 
Hougb,  of  Orants  Pass,  Or.,  for  appellants. 

Balllnger  A  Hutson,  ot  Seattle,  for  re- 
apondents. 


MOUNT,  J.  This  action  was  brought  to 
recover  damages  against  the  defendants  on 
account  of  alleged  false  and  fraudulent  rep- 
resentations In  the  sale  of  an  apartment 
bouse.  Upon  issues  Joined  the  case  was  tried 
to  the  court  and  a  Jury  and  resulted  In  a 
verdict  and  Judgment  In  favor  of  the  plain- 
tiers  for  $1,600.  The  defendants  have  ap- 
pealed. 

A  large  number  of  errors  are  assigned,  but 
the  principal  points  argued  by  the  appdlants 
are  that  the  court  erred  in  refusing  to  grant 
a  nonault  at  the  dose  of  tbe  plalntlffa'  evi- 
dence and  in  refusing  to  grant  a  Judgment 
notwithstanding  the  verdict  at  the  dose  ot 
all  the  evidence;  The  appellants  vigorously 
contend  in  this  court  tliat  the  rule  oC  caveat 
onptor  should  apply,  and  because  It  waa 
Within  the  power  of  the  plaintiffs  to  leam 
all  of  the  facts,  and  because  they  did  not  do 
so,  they  cannot  now  recover  for  false  rejwe- 
sentationa  even  if  made 

[1]  Since  the  case  was  tried  to  a  Jury  and 
a  Terdict  returned  In  favor  of  the  plaintiff^ 
we  muat  assume  for  the  purpose  of  this  ai>* 
peal  that  the  facts  as  stated  by  the  plalntUEs 
are  trua  These  facts  are  In  substance  as 
follows:  In  March,  1918,  the  respondeitB 
wen  desirous  of  purchasing  a  lease  runnlnc 
from  three  to  five  years  on  an  apartment 
house.  'Xhey  applied  tp  the  appellants,  who 
were  acting  as  real  estate  brokers  In  the 
city  of  Seattle,  and  were  introduced  to  a  Mr. 
Arnold,  who  was  then  in  the  employ  of  tbe 
ai^>ellant8.  Mr.  Arnold  showed  the  respond- 
ents several  apartment  houses  which  were 
not  suitable.  He  also  showed  to  the  respond- 
ents an  apartment  house  known  as  the  "Ole- 
ta."  He  stated  to  the  respondents  that  tbia 
apartment  house  had  a  short-time  lease,  bat 
that  the  owner  of  the  house  would  make  a 
new  lease  of  from  three  to  five  years  at  an 
advanced  rental.  The  lease  In  effect  at  that 
time  expired  in  September,  1918,  and  carried 
a  monthly  rental  of  |360.  Mr.  Arnold  stated 
that  the  owner  bad  been  seen  and  that  a 
three  to  five  year  lease  could  be  procured  up- 
on this  apartment  at  about  $500  per  month 
after  the  expiration  of  tbe  short-term  leaset 
He  advised  respondents  to  take  an  assign- 
ment of  the  short-term  lease  and  In  tbat  way 
save  $160  per  month  for  the  time  of  the 
short-term  lease  and  thus  savfaig  about  $900. 
This  was  satisfactory,  and  the  respondents 
thereupon  agreed  to  pay  $6,600  for  the  furni- 
ture and  the  lease  upon  this  aiwrtment 
bouse,  which  was  to  be  extended  for  a  period 
of  from  three  to  five  years  after  the  expira- 
tion of  tbe  lease  then  in  effect  The  leaae 
then  upon  this  apartment  house  waa  owned 
by  one  Belllngbam,  who  had  possession  of 
tbe  house.  He  had  listed  tbis  lease  and  far- 
niture  for  sale  at  $5,600.  There  was  a  mort- 
gage upon  tbe  furniture  for  $2,600.  It  was 
agreed  that  the  respondents  should  assume 
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that  mortgage  and  pay  the  balance,  $3,000, 
in  money  and  notea  A  mortgage  upon  the 
apartment  bouse  which  had  been  given  by 
the  owner  of  the  fee  bad  been  foreclosed  and 
the  apartment  house  had  been  purchased  by 
Ivan  L.  Hyland.  The  time  for  redemption 
had  not  yet  expired.  Bespondenta  did  not 
know  these  facts  tiai  were  not  informed 
thereof. 

At  the  time  the  respondoits  agreed  to  par- 
chase  the  lease,  Mr.  Arnold,  who  represent- 
ed the  alppellanta,  stated  to  than  that  he  had 
■eea  the  owner  of  the  property  and  the  own- 
er had  agreed  to  extend  the  lease  from  three 
to  five  yeaia  at  an  additional  rental  after  the 
expiration'  of  the  lease  then  in  force.  When 
reqaested  by  the  respondents  to  see  the  owner 
and  Interrlew  him,  Mr.  Arnold  stated  that 
they  could  see  the  owner  when  the  final  pa- 
pers were  prepared.  Thereafter  Mr.  Merrltt, 
one  of  the  appellants,  stated  to  the  respond- 
ents in  substance  that  he  was  an  attorney  at 
law  and  that  be  would  see  that  their  inter- 
ests were  protected  if  they  desired  him  to  do 
■o.  On  March  20  respondents  were  t<dd  that 
Mr.  Hyland. was  the  owner  of  the  premises 
and  that  he  had  consented  to  a  renewal  of 
the  original  lease  from  three  to  live  years 
and  that  they  would  go  to  his  office  and  the 
papers  would  there  be  made  out.  Thereupon 
Mr.  BeUlngham,  who  held  the  short  tena 
lease,  and  the  reepondents,  with  an  attorney 
selected  by  appellants,  and  Mr.  Arnold  went 
to  the  office  of  Mr.  Hyland.  Mr.  Bellingham, 
Mr.  Arnold,  and  the  attorney  who  represent- 
ed the  resirandoits,  went  into  Mr.  Hyland'^ 
private  office.  The  respondents  waited  in  the 
outer  office.  After  a  conference  of  a  few 
minutes,  Mr.  Arnold  returned  to  the  outer  of- 
fice and  informed  the  respondents  that  the 
owner  had  agreed  to  extend  the  lease  for  a 
period  of  three  to  five  years  at  a  "little  less'' 
than  $500  per  month.  Thereupon  Mr.  Hyland 
dictated  an  assignment  of  the  short-time 
lease  from  Belllngham  to  the  respondents. 
Mr.  Hyland  consented  to  the  assignment  in 
-writing,  and  the  respondents  agreed  to  ac- 
c^>t  the  assignment  of  the  lease.  The  con- 
■ent  by  Mr,  Hyland  reads  as  follows: 

"The  undersigned,  Iran  L.  Hyland,  purchaser 
at  Bberiff'a  side  of  the  abOTe-deacribed  prem- 
ises under  mortgage  foreclosure  against  Huldia 
K.  Johnston,  do  hereby  consent  to  the  fore- 
going assignment. 

"Dated  this  23d  day  of  March,  1918. 

"Ivan  L.  Hyland." 

The  respondents  went  Into  possession  of 
tbe  trailding,  and  at  the  expiration  of  the 
■bort-term  lease  in  October,  1918,  were  oust- 
ed by  ilxa.  Johnston,  who  bad  redeemed  from 
the  foredosnre  and  refused  to  extend  the 
lease. 

[2]  Under  the  facts  testifled  to  by  the  re- 
spondents, as  stated  above,  we  are  satisfied 
there  was  no  duty  on  the  part  of  the  respond- 
jEnts  to  inquire  further  whether  Mr.  Hyland 
was  actoally  owner  of  the  property  ox  wheth- 
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er  he  would  consent  to  a  renewal  of  the  Ieas& 
According  to  the  respondents'  testimony,  the 
appellants  had  sent  an  attorney  along  with 
the  respondents,  and  this  attorney  was  sup- 
posed to  look  out  for  the  Interests  of  the  re- 
spondents on  the  assignment  of  the  short- 
term  leas&  When  Mr.  Arnold  had  stated 
that  Mr.  Hyland  was  the  owner  of  the  prop- 
erty and  that  he  consented  to  an  assignment 
of  the  short-term  lease  and  to  an  extension 
thereafter  of  three  to  five  years  at  less  than 
$500  per  month,  it  stands  to  reason,  we 
think,  that  they  had  a  right  to  rely  npon  that 
representation.  It  is  argued  here  that  the 
consent  to  the  assignment  signed  by  Mr.  Hy- 
land was  itself  notice  of  the  fact  that  he  was 
not  the  owner  of  the  premises.  It  may  be 
that  one  versed  in  the  law  might  conclude 
that  a  purchaser  at  sherifTs  sale  was  not  the 
absolute  owner  of  property  so  purchased; 
but  it  is  plain,  we  think,  that  an  ordinary 
person,  not  knowing  perhaps  of  the  right  of 
redemption  in  another  person  would  conclude 
that  Mr.  Hyland,  the  purchaser,  was  the  ac- 
tual owner.  The  attorney  selected  by  the  ap- 
pellants to  represent  respondents  upon  that 
occasion  did  not  advise  respondents  that  Hy- 
land was  not  the  lawful  owner  of  the  prem- 
ises at  that  time.  In  any  event,  we  are  sat- 
isfied that  the  reqwndents  were  entitled  to 
rely  upon  the  statements  made  by  Mr.  Arnold 
to  than  npon  that  occasion,  and  that  the 
rule  of  caveat  ediptor  should  not  apply  under 
those  facts.  When  the  appellants,  through 
their  employ^  Mr.  Arnold,  represented  to  the 
respondents  that  Mr.  Hyland  was  the  owner 
of  the  premises  and  that  he  would  consent  to 
a  renewal  of  the  short-ternt  lease  from  three 
to  five  years,  we  think  the  respondents  were 
under  no  obligation  to  make  further  inquiry. 
Blum  V.  Smith,  66  Wash.  192,  119  Pac.  183. 
In  Christensen  v.  Koch,  86  Wash.  472,  148 
Pac.  S85,  in  discussing  the  question  of 
whether  the  vendee  may  rely  upon  the  repre> 
sentations  of  his  vendor,  it  is  said: 

"Ordinary  prudence  does  not  require  a  person 
to  test  the  truthfulneis  of  representations  made 
to  him  by  another  as  of  his  own  knowledge  with 
the  intent  that  they  shall  be  believed  and  acted 
upon,  even  thougti  the  party  to  whom  siich 
representations  are  made  may  have  an  oppor- 
tunity to  ascertain  the  truth  for  himself." 

See,  also,  Eyera  t.  Burb^nk  Ck).,  97  Wash. 
220,  166  Pac.  656. 

When '  these  respondents  were  taken  into 
the  office  of  Mr.  Hyland,  they  were  informed 
that  he  was  the  owner  of  the  apartment 
house.  They  clearly  had  a  right  to  rely  upon 
that  information.  According  to  their  tesiti- 
mony,  an  attorney  to  represent  them  was 
sent  along  by  the  appellants.  There  was  no 
statement  and  nothing  said  to. lead  the  re- 
spondents to  understand  that  Mr.  Hyland 
was  not  the  absolute  owner,  autborlaed  not 
only  to  consent  to '  the  assignment  of  tbe 
short-term  lease  but  authorized  also  to  make 
a  renewal  lease  at  the  expiration  of  the 
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ahort-term  lease.  Tbe  respondents  were  t»Id 
in  Mr.  Hyland's  office  that  he  had  consented 
to  make  a  renewal  lease.  Mr.  Hyland  had 
made  no  such  promise.  We  are  of  the  opin- 
ion that  the  respondents  had  a  right  to  rely 
upon  r^resentatlons  made  with  reference  to 
the  renewal  of  the  lease  and,  when  they  were 
dispossessed  at  the  expiration  of  the  short- 
term  lease,  had  a  right  to  recover  damages 
against  the  appellants  who  were  responsible 
for  the  false  representations.  The  trial 
court,  therefore,  did  not  err  In  refusing  to 
grant  the  nonsuit  or  In  refusing  to  grant  a 
Judgment  notwithstanding  the  verdict. 

Appellants  assign  error  upon  the  refusal  of 
the  court  to  give  certain  requested  Instruc- 
tions. This  refusal  is  assigned  as  error.  No 
argument  is  made  thereon  except  to  say  that 
their  refusal  was  error  and  that  the  same 
points  are  not  covered  by  the  court  In  his 
instructions.  We  have  examined  the  instruc- 
tions given  by  the  court.  They  are  full  and 
clearly  present  the  questiona  submitted  to 
the  Jury  and,  we  think,  cover  the  whole  case. 
It  is  therefore  unnecessary  to  review  these 
requested  Instructions. 

[3, 4]  Appellants  also  argue  that  the  court 
erred  in  refusing  to  strike  the  testimony  of 
a  witness  who  teartlfled  in  substance  that  a 
lease  upon  an  apartment  house  is  worth  fif- 
teen months'  profit.  The  witness,  if  we  un- 
derstand him  correctly,  was  attempting  to  tes- 
tify that  it  would  take  15  months'  profit  of 
the  business  of  an  apartment  house  to  pay 
for  the  lease.  This  witness  was  an  expe- 
rienced real  estate  man  engaged  for  many 
years  in  buying  and  selling  leases  on  apart> 
ment  houses  in  Seattle.  We  are  of  the  opin- 
ion that  his  evidence  was  entitled  to  consid- 
eration upon  the  question  of  damages  recov- 
erable in  a  case  of  this  kind.  At  any  rate, 
it  was  evidence  that  the  Jury  might  reasona- 
bly consider  In  determining  the  amount  of 
damages.  The  court  very  properly  Instructed 
the  Jury  that  the  measure  of  the  damage  was 
the  difference  between  the  value  of  the  apart- 
ment as  it  actually  was  and  what  it  would 
have  been  if  the  lease  could  have  been  pro- 
cured for  three  years  at  $500  per  montiL 

We  find  no  merit  in  any  assignments  of 
error. 

The  Judgment  is  therefore  affirmed. 

HOLCOMB,  C.  X,  and  PULLERTON,  t6i#- 
.MAN,  and  BBIDOES,  JJ.,  concur. 


(Ill  Wwb.  496) 

GEORGE  V.  PIERCE  COUNTY  01  A 
(No.  15726.) 

(Supreme  Goart  o{  Washington.    July  12, 
1920.) 

I.  Appeal  and  error    ^s> 1 0D9 (3)— Findings  on 
eenlHctlng  evidence  not  disturbed. 
A  finding  of  the  trial,  court  npon  conflicting 


equity  case,  where  it  cannot  be  said  that  the 
evidence  preponderates  against  it. 

2.  Navigable  waters  «=>37(4)  —  Lands  under 
navigable  waters  pass  to  riparian  proprietors 
by  foroe  of  state  law. 

When  land  under  navigable  water  passes  to 
a  riparian  proprietar  along  with  the  grant  of  the 
shore  land  by  the  United  States,  it  docs  not 
pass  by  force  of  the  grant  alone,  becanse  the 
United  States  does  not  own  it,  but  passes  by 
force  of  the  declaration  of  the  state  which 
does  own  it  that  it  is  attached  to  the  shore. 

3.  Navigable  waters  «=»36<l)— Title  te  doMi 
channel  resulting  from  avulsion  prior  to  entry 
of  state  Into  Union  does  not  pass  to  the  stats. 

Where  priori  to  entry  of  a  state  into  the 
Union,  a  navigable  river  by  avulsion  made  a 
new  channel  across  an  ox-bow  bend  over 
public  land,  and  the  old  channel  was  permanent- 
ly closed  up,  the  title  to  the  new  channel  was 
in  the  federal  government,  and  became  impress- 
ed with  a  trust  for  the  future  state,  and  the 
trust  character  of  the  government's  title  to  the 
old  channel  necessarily  ceased,  and  upon  entry 
of  the  state  into  the  Union,  it  acquired  no  title 
to  the  old  channel. 

4.  Navlgabls  waters  «s>36  (2)— Person  eoospy- 
Ing  dosed  channel  wtttiout  patent  had  prior 
right  over  state  subsequently  admitted. 

Where  prior  to  the  admission  of  a  state 
into  the  Union,  a  navigable  stream  changed  its 
channel  over  public  lands,  and  the  old  'ehan- 
nd  ffiled  up  and  was  platted  and  divided  into 
lots  and  improved,  the.  state  did  not  acquire 
title  when  admitted  into  the  Union  to  audi  old 
channel,  and  the  position  of  the  persons  there- 
on cannot  be  questioned  by  the  state,  but  only 
by  the  government. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; M.  L.  Clifford,  Judge. 

Action  by  S.  P.  George  against  Pierce  C!oun- 
ty  and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Reversed,  with  directions. 

J.  H.  Basterday,  M.  3.  Qordon,  3.  F.  Fltcfa, 
and  C!arroll  A.  Gordon,  all  of  Tacoma,  for  ap- 
pellant 

Wm.  D.  Askren,  J.  A.  Sorley,  and  Frank 
D.  Nash,  all  of  Tacoma,  and  Fred  O.  Brown 
and  Howard  A.  Hanson,  both  of  Seattle,  for 
respondents. 

TOLMAN,  J.  In  the  year  1883  or  prior 
thereto,  the  Puyallup  river  at  or  near  the 
city  of  PuyaUup,  by  avulsion  made  a  new 
channel  across  the  neck  of  a  horseshoe  or 
ox-l>ow  bmd  in  the  Stream  as  It  had  tliere- 
tofore  flowed,  and  thereafter  perhaps  for 
foui*  or  five  years  flowed  through  both  the 
old  and  the  new  channel,  but  with  the  pasa- 
Ing  of  time  the  old  dAannel  was  dosed  np, 
and  the  river  was  confined  to  the  new  dian- 
nel,  and  long  prior  to  the  admission  of 
this   state    in    1889,    the    old    channel    had 


evidence   must   be  accepted   on   appeal  in   an    bec(»ne   more  or  lees   filled   with   silt   anil 

-    -         .         -       ■■ 
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aUuTial  deposits,  tiad  grown  .  up  to  brush  '  It  preponderates  asalnst  the  'findings  of  the 


and  timber,  and  In  part  was  being  farmed 
and  otherwise  occupied  and  put  to  use.  .In 
the  year  1888,  prior  to  the  admission  of  the 
state,  the  land  Included  In  the  old  channel  of - 
the  river  was  platted  Into  lots  and  blocks  and 
streets  and  alleys- laid  out  across  the  same, 
Since  that  time  it  has  been  further  luproTed, 
Is  now  occupied  by  residences  and  small 
farms,  and  the  addition  of  which  It  forms 
a  part  has  been  carried  on  the  assessment 
rolls  of  Pierce  county  for  SO  years,  and  gen- 
eral taxes  have  been  levied  and  paid  tbere- 
<»>.  Appellant,  who  was  plalntlfl  below, 
came  Into  pofsession  of  bis  lands  lying  In 
such  abandoned  river  bed  In  1916,  under  ooImt 
of  title  deralgned  by  mesne  conveyances  from 
the  patentee  of  the  surrounding  lands  above 
the  meander  line.  His  lots  are  Improved 
with  a  dwelling  house,  small  factory,  fruit 
trees,  shrubbery,  etc.,  and  its  level  Is  about  the 
same  as  the  neighboring  lands  outside  of  the 
former  river  bed.  Respondents  King  and 
Pierce;  counties,  acting  pnder  authority  of 
chapter  54  of  the  Laws  of  1013,  Jointly  adopt- 
ed a  plan,  and  proceeded  to  act  thereunder  for 
tbe  purpose  of  widening  and  straightening 
the  chanad  of  the  Puyallnp,  Stuck,  and 
White  rivers,  so  as  to  permanently  confine 
tbe  waters  of  such  rivers  to  their  respective 
channels,  and  prevent  Inundation  of.  adjoin- 
ing lands,  and  have  proceeded,  to  deepen  and 
widen  the  Puyallup  river  at  points  contiguous 
and  adjacvnt  to  the  land  occupied  and  <!)alm- 
ed  by  appellant,  and  claim  to  have  so  deepen- 
ed and  Improved  the  cbanoel  of  tbe  Puyallup 
river  as  to  have  prevented  it  from  resuming 
at  some  fature  time  tbe  abandoned  channel 
heretofore  spoken  of,  and  claim  that  title  to. 
socb  abandoned  channel  vested  In  the  state  of 
Washington  upon  its  admission,  and  was 
conveyed  Jointly  to  King  and  Pierce  coun- 
ties by  virtue  of  chapter  140  of  the  Laws 
of  1915,  and ,  the  work  ^hich  the  counties 
have  done  thereon.  In  carrying  out  this  the- 
ory tbat  they  .haid  title  to  the  abandoned 
channel  of  the  stream,  respondemts  proceed- 
ed to  appraise  the  various .  parcels  of  lands 
lying  therein,  aud  gave  notice  that  the  same 
would  be  sold  at  public  auction  on  a  day 
certain.  Thereupon  the  appellant  brought 
this  action  upon  behalf  of  himself  and 
others  similarly  situated,  for  the  purpose 
of  enjoining  such  threatenedj  sale.  A  tem- 
porary restraining  order  was  entered,  but 
ap<«  tbe  trial  of  the  cause  the  same  was 
vacated,  and  the  action  dismissed  at  appel- 
lant's costs,  and  a  decree  entered, .  quieting 
title  to  the  premises  In  question  In  respond- 
ents.. Prom  such  Judgment  and  decree  appel- 
lant lias  brought  the  case  here  for  review  on 
appeal. 

[1]  The  trial  court  found  that  the  Puyal- 
lup river  Is  a  navigable  stream.  Tbe  evK 
dence  np<»i  this  point  is  very  conflicting  and 
far  from  satisfactory,  but  we  cannot  say  tliat 


trial  court,  and  must  therefore  acc^t  that 
finding  as  made. 

The  Puyallup  river,  being  navigable,  the 
general  rule  Is  not  In  doubt  It  Is  thus  stated 
by  tbe  Supreme  Court  of  tbe  United  States: 

.  "The  conclnsioDS  from  tbe  consider8ti<»s  and 
authorities  above  stated  may  be  summed  up 
ai  fQllows: 

"Lands  under  tidewaters  are  incapable  of  cul- 
tivation or  improvement  in  tlie  manner  of  lands 
above  high-water  marie.  They  are  of  great 
value  to  tbe  public  for  the  purposes  of  com- 
merce, navigation,  and  fishery.  Their  improve- 
ment by  individuals,  when  permitted,  is  inci- 
dental or  subordinate  to  the  public  use  and 
light  Therefore  the  title  and  control  of  them 
are  vested  in  tbe  sovereign  for  tbe  benefit  of 
the  whole  people. 

"At  common  law,  tbe  title  and  tbe  dominion 
in  lands  flowed  by  the  tide  were  in  the  king 
for  the  benefit  of  the  nation.  Upon  the  settle- 
ment of  the  colonies,  Hlce  rights  passed  to  the 
grantees  in  the  royal  charters,  in  trust  for  the 
communities  to  be  established.  Upon  tbe 
American  Revolution,  these  rights,  charged 
with  a  like  trust,  were  vested  in  the  original 
states  within  their  respective  borders,  subject 
to  the  rights  surrendered  by  the  Constitntion 
to  tbe  United  States. 

"Upon  tbe  acquisition  of  a  territory  by  tbe 
United  States,  whether  by  cession  from  one  of 
tbe  states,  or  by  treaty  with  a  foreign  country, 
or  by  discovery  and  settlement  the  same  title 
and  donunion  passed  to  the  United  States,  for 
the  benefit  of  the  whole  people,  and  In  trust  for 
the  several  states  to  be  ultimately  created  out 
of  the  territory. 

"The  new  states  admitted  '  Into  the  Union 
since  tbe  adoption  of  the  Constitution  have  the 
same  rights  as  the  original  states  In  the  tide- 
waters, and  in  the  lands  under  them,  within 
their  respective  jurisdictions.  The  title  and 
rights  of  riparian  or  littoral  proprietors  in  the 
soil  below  high-water  mark,  therefore,  are  gov-; 
emed  by  the  laws  of  the  several  states,  subject 
to  the  rights  granted  to  the  United  States  by 
the  Constitution. 

"The  United  States,  while  they  boJd  tile  coun- 
try as  a  territory,  having  bU  the  powers  both  of 
national  and  of  municipal  '  government  may 
grant,  for  appropriate  purposes,  titles  or  rights 
in  the  soil  below  the  Ugh-water  mark  of  tide- 
waters. But  they  have  never  d<Hi«  so  by  general 
laws;  and,  unless  in  some  case  of  international 
duty  or  public  exigency,  have  acted  upon  the 
policy,  as  most  in  accordance  Vitb  the  in- 
terest of  the  people  and  with  the  object  for 
which  the  territories  were  acquired,  of  leaving 
the  administration  and  disposition  of  the  sov- 
ereign rights  in  narigable  waters,  and  ia  the 
toil  under  them,  to  the  control  of  the  states, 
respectively,  when  organized  and  admitted  into 
the  Union.  .   . 

"Grants  by  Congress  of  portions  of  the  public 
lands  within  a  territory  to  settlers  thereon, 
though  bordering  on  or  bounded  by  navigable 
waters,  convey,  of  their  own  force,  no  title  or 
right  below  high-water  mark,  and  do  not  impair 
the  title  and  dominion  of  the  future  state  when 
created,  but  leave  tbe  question  of  the  use  of 
the  shores  by  the  owners  of  the  uplands  .to  the 
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•orenlga  control  of  each  state,  mibject  only  to 
th«  rights  vested  by  the  OonBtitution  in  the 
Unitecl  States."  Shively  v.  Bowlby,  162  U.  S. 
1. 14  Sup.  Ct  648,  88  L.  Ed.  SSL 

This  doctrine  we  have  recoKni^ed  and  fol- 
lowed. Newell  T.  Loeb,  77  Wash.  182,  137 
Pac.  811 ;  Hin  t.  Newell,  86  Wash.  227,  149 
Paa  931. 

[2]  This  state,  atrtlng  npon  the  role  as  thus 
stated  by  its  Constitution  at  once  asserted  Its 
title  to  the  beds  and  shores  of  navigable  wa- 
ters except  as  to  rights  which  had  beoome 
vested,  as  follows: 

"Section  1.  Deotaration  of  State  Ou>n«r*hip. 
—The  state  of  Washington  asserts  its  ownership 
to  the  beds  and  shores  of  all  navigable  waters  in 
the  state  up  to  and  including  the  Hne  of  ordi- 
nary high  tide  In  waters  where  the  tide  ebbs 
and  flows,  and  op  to  and  including  the  line  of  or- 
dinary high  water  within  the  banks  of  all  nav- 
igable rivers  and  lakes:  Provided,  that  this  sec- 
tion shall  not  be  construed  so  as  to  debar  any 
IMrson  from  asserting  his  claim  to  vested  rights 
in  courts  of  this  state. 

"Sec  2.  Di$eUi%m«r  o/  CerUtin  £xni^.— The 
state  of  Washington  disclaims  all  title  in  and 
daim  to  all  tide,  swamp,  and  overflowed  lands 
patented  by  the  United  States:  Provided,  the 
same  is  not  impeached  for  fraud." 

Constitntion,  article  17. 

This  declaration  by  the  state  mnst  be  borne 
in  mind  throughout  the  discnasion  which  fol- 
lows, for  "when  land  nnder  navigable  water 
passes  to  the  riparian  proprietor,  aloag  with 
the  grant  of  the  shore  land  by  the  United 
States,  it  does  not  pass  by  force  of  the  grant 
alone,  because  the  United  States  does  not  own 
it,  but  passes  by  force  of  the  declaratioD  of 
ttw  state  which  does  own  it  tliat  it  Is  attadi- 
ed  to  the  shore."  Hardin  ▼.  Sbedd,  190  17. 
S.  608,  28  Sup.  Ct  686,  47  L.  Ed.  UB6. 

It  has  frequently  been  held,  where  8vulsi(^ 
or  sudden  change  in  the  channel  of  a  stream, 
has  taken  place  after  the  admission  of  the 
state  or  states  abutting  upon  the  water  course, 
that  such  avulsion  or  sudden  change  does  not 
change  the  boundary  between  the  states  or 
divest  the  title  which  had  theretofore  vested 
in  the  channel  thus  abandoned.  Nebraska  y. 
Iowa,  143  U.  S.  359 ;  GIU  v.  Lydlck,  40  Neb. 
606,  60  N.  W.  104;  Angell  on  Water  Courses, 
{  67;  Bees  r.  McDanlel,  116  Mo.  14S,  21  S. 
W.  913;  Godley  t.  Golden,  117  Ma  83,  23 
S.  W.  100,  21  L.  R.  A.  300. 

But  it  is  strenuously  contended  here  that 
these  cases  do  not  apply  because  at  the  time' 
the  Pnyallup  river  abandoned  Its  old  chan- 
nel, which  the  trial  court  found  was  in  1883, 
or  prior  thereto,  the  state  had  not  come  into 
existence,  and  had  no  title  to  such  abandoned 
channel,  and  that  when  the  state  was  admit- 
ted in  1889  the  river  was  flowing  in  Its  present 
channel,  had  itermantotly  and  complete 
abandoned  the  old  channel,  and  there  passed 
from  the  nation^  goremment  to  the  state 


title  only  to  Ita  bed  atnd  shores  as  it  then 
flowed. 

[3]  So  far  as  appears  tlie  new  dtannel 
yrhax  formed  was  cat  from  the  public  lauds, 
and  there  is  therefore  no  question  but  that 
title  to  such  new  channel  was  In  the  Federal 
government,  and  no  reason  is  suggested  or 
perceived  why,  the  change  of  the  channd 
belnff  permanent,  the  goremmenfs  title  to 
such  new  ehatanel  shoold  not  tharenpon  be- 
come impressed  with  ttie  trust  for  the  fu- 
ture state  to  the  same  extent  and  effect  as 
thongb  the  diange  Iiad  occurred  in  prehis- 
toric ages,  and,  if  so,  the  trust  d^aracter  of 
the  government's  title  to  the  old  channel 
must  necessarily  have  ceased  when  the  tmst 
title  in  the  new  channel  arose.  There  conld 
be  no  reas<Hi  in  fact  or  in  law  for  boOi  titles 
to  persist  for  the  benefit  of  tne  future  state. 
The  evidences  on  every  hand  In  this  state  of 
dianges  in  and  cessations  of  water  courses 
and  bodies  of  water  which  must  have  been 
navigable  at  some  time  in  the  past  are  such 
as  to  call  fbr  audi  a  rule  as  a  matter  of  rea- 
son, otherwise,  as  the  statute  of  limitations 
does  not  run  against  Che  state,,  the  title  to 
only  the  mountain  i)eakB  would  be  tmassall- 
able.  Although  there  are  ilumeroos  authori- 
ties which  bold  that  if  the  change  of  phnnnAiM 
had  occurred  after  the  stated  title  bad  become 
vested  then  the  state's  title  to  the  tAd  channel 
wonld  not  have  been  thereby  divested,  and 
we  have  so  held  in  Newell  V.  Loeb,  supra,  and 
Hill  V.  Newell,  supra,  yet  no  authorities  bear- 
ing on  the  particular  point  we  are  now  con- 
sidering are  presented  by  either  side,  and 
our  search  has  revealed  none.  We  therefore 
rest  our  opinion  purely  upon  What  seems  to 
us  to  be  the  logic  of '  the  situation. 

If,  then,  we  are  right  in  our  conclusion  that 
the  tmst  title  for  the  future  state  in  the  old 
channel  ceased  when  the  trust  title  in  the 
new  chanbel  arose,  what  became  of  the  title 
to  the  old  Channel  T  As  the  title  of  the  gov- 
ernment had  been  freed  from  the  trust  for 
the  future  state  long  prior  to  its  admission, 
the  full  and  unrestricted  title  must  there- 
fore have  vested  In  the  government  as  a  i>art 
of  the  public  domain  which  it  could  retain 
or  grant  or  iiermit  to  pass  to  the  owner  by 
patent  of  the  abutting  uplands  under  the  rule 
as  to  accretions,  without  any  further  consent 
from  the  state  than  tiiat  contained  in  the 
coDStitUtlonal  provision  which  has  been  set 
torth. 

[4]  Respondenta  contend  that  the  tlUe  of 
the  patentees  of  the  lands  abutting  upon  the 
old  channel  did  not  extend  below  high-wa- 
ter mark,  and  tliat  as  no  grrant  has  since 
been  made  by  the  government  they  and  their 
successors  can  have  no  title  to  the  land  now 
embraced  In  such  old  channel.  It  would 
seem  that  if  the  state  never  had  the  title  to 
the  old  channel,  and  appellant  is  in  posses- 
sion, as  admitted,  his  possessory  rights  are 
sufficient  as  against  respondent's,  and  can 
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be  questioned.  If  at  all,  oAly  hj  the  goTem- 
ment.  One  of  the  witnesses,  who  was  brought 
up  on  the  banks  of  the  Puyallup  river  at  the 
point  In  question,  testified  as  follows: 

"A.  I  would  887  as  near  as  I  can  guess,  it 
woald  be  about  1879  wben  It  broke  through,  or 
poaaibly— 

"Q.  Since  it  first  broke  throng  has  it  con- 
tinned  to  run  in  the  same  channel?  A.  There 
were  several  years,  as  I  recall,  until  the  volume 
of  the  water  had  cut  through  the  new  channel. 
It  might  have  been  five  years.  It  kept  wash- 
ing all  the  time,  and  still  running  in  both  chan- 
nels for  a  number  of  years  until  it  filled  up  the 
old  diannel." 

On  crosa-ezamlnatlon: 

"Q.  You  say  the  water  contlnned  to  run  in 
both  channels?  A.  It  did  for  a  number  of 
years,  until  the  new  diannel  got  wiped  out 

"Q.  For  about  bow  many  years?  A.  I  would 
say,  jnst  guessing,  4  or  5. 

"Q.  Then  it  continued  to  run  in  both  diannds 
ontQ  along  in  1888  or  1894?  A.  (M  no,  not  that 
kng. 

"Q.  About  what  time?  A-  It  came  through, 
possibly,  that  is  guesswork,  about  1876,  and  it 
poorible  might  be  up  until  1880,  although  at 
«zti«me  high  water  it  would  be  backed  up  in 
there  some. 

"Q.  Bow  old  ara  yon?    J^  S8. 

"Q.  'Would  yon  have  any  recollectioii  oC 
whether  or  not  it  cnt  throu«i>  in  1876?  A.  As 
Bear  as  I  can  get  to  it  I'  reeolleot  the  rtrec 
when  it  bad  not  broke  through  and  I  recollect 
being  on  the  bank  of  the  river  and  following 
along  at  tbe  bank,  and  then  it  broke  through.  I 
was  simply  estimating  the  tine  by  how  old  I 
was  at  that  time." 

While  this  testlmoAy  is  somewhat  vague, 
as  it  oeceMarily  mast  be,  considering  the 
lapse  of  time,  we  find  nothing  in  the  record 
which  directly  or  indirectly  contradicts  it, 
or  tends  in  any  way  to  lessen  its  force. 

The  evldenoe  Jnst  quoted  tends  to  soi^ort 
0ie  theory  of  title  by  accretion  and  if  the 
Puyallup  river  were  a  nonnavigaUe  stream, 
would  undoubtedly  support  sudi  a  title» 
Denee  t.  Morrison,  96  Wash.  76,  168  Pac. 
882,  and  cases  there  cited.  We  apprehend, 
however,  that  as  the  government  is  not  a 
party  here  it  is  beyond  our  power  now  to 
settle  that  question,  and  that  it  is  wholly  un- 
necessary to  attempt  to  settle  it  ta  this  caaa 

Beepondeuts  further  contend  that  the  work 
whidit  they  have  performed  toids  to  cmflne 
tlie  river  to  its  new-diaiuiel  and  lessen  the 
danger  of  its  resuming  its  flow  through  the 
old  channel,  and,  while  this  may  be  true  tn 
a  seose,  yet  from  a  careful  reading  of  the 
wh<rie  record  we  ace  not  satisfied  that  the 
liver  before  the  performance  of  respondents' 
■work  was  any  more  Ittdy  to  break  out  at 
this  point  than  at  any  other,  and  tbe  his- 
tory of  the  river  for  some  40  years,  as  jglyen 
by  the  witnesses,  convinces  us  that  no  'such 


resumption  of  the  old  channel  was  a  proba<- 
biUty,  but  in  any  event.  If  the  state  had  no 
title,  it  oonid  pass  none  to  respondents,  how- 
ever necessary  and  advantageous  th^  work 
might  have  been. 

In  view  of  the  concluslims  reached  we  find 
no  necessity  for  a  discussion  of  the  other 
points  raised  by  appellant 

For  tbe  reasons  given  the  Judgment  is  re- 
versed, with  directions  to  enter  judgment  per- 
manently enjoining  respondents  from  inter- 
fering with  appellant's  possession  of  the  prop- 
erty described  in  his  complaint 

HOLCOMB,  C.  3.,  and  MOUNT,  FULIJBB- 
TON,  and  BRIDGES  JJ.,  concur. 


au  Wash.  <6D 
LASMAN  et  al.  V.  CALHOUN,  DENNY  & 
EWiNQ  at  al.    (No.  19689.) 

(Supreme  Coart  of  Washington.    July  9, 1920.) 

i.  Principal  aad  agent  «=3l58— Tiiat  principal 

Is  liable  does  not  relieve  agsat  from  liability 

for  Ma  fraud. 

A  party,  whether  acting  for  himself  or  an* 

other,  is  liable  in  damages  for  his  own  fraad, 

and  the  fact  that  the  principal  is  also  liable  does 

not  rdieve  an  agent  from  liability  for  frand. 

2.  Prladpal  and  agent  «s»l96->WlMre  agent  h 
giitlty  of  frand,  his  llablli^  is  to  ks  mess, 
uratf  by  the  law  sf  torts. 
Where  a  sales  agent  is  gnUty  of  fraud  in 
disposing  of  land,  thus  becoming  lialde  to  tbs  ' 
purchaser  for  damages   suffered  by   the   pur- 
chaser, bis  liability  must  lie  measured  by  ths 
law  of  the  torts;  but  be  is  not  liable  on  tbe 
contract  negotiated  for  his  principal,  so  if  frand 
Is  charged  it  must  appear  that  he  made  rep- 
resentations knowing  them  to  be  false,  etc. 

3>  Fraud  «=>58( 21— Evidence  hsid  to  warrant 
findiao  that  misrepresentations  of  agent  were 
knowingly  false. 
In  an  action  against  sellers  of  land'  and 

their  agents,  evidence  held  to  warrant  a  finding 
that  the  agents  made  misrepresentations  know- 
ingly or  without  any  reason  to  believe  that  they 
were  true. 

4.  Fraud  9=3ll(l)   —  Misrepresentations  1^ 
sales  agent  not  statement  of  opinion. 

Misrepresentations  by  sales  agents  as  to 
the  quality  of  land,  wliich  they  could  easily 
have  asoertained  was  alkali  land  and  not  fit 
for  crops  as  stated,  etci,  combined  with  false 
statement  that  an  irrigatioa  system  was  al- 
ready in  operation,  are  not  mere  statements  of 
opinion. 

5.  Trial  «s»l43— Conflleting  evidence  for  jury. 

Where  the  evidence  est  an  issue  is  con* 
flictingi  it  is  for  tbe  Jury.  . 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Clay  Allen,  Judge. 


«s»For  otlur  euak  Me  umt  topU  aad  KST-NUUBER  ta  all  Key-NumberM  Di«eata  and  Indexes 
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Action  by  Cella  Lasnuui  and  Marks  Las- 
man,  her  husband,  against  Joseph  Connell 
and  another,  trustees,  and  Calhoun,  Uenny 
&  Ewlng,  a  corporation.  After  verdict  tor 
plaintiffs  against  all  the  defendants,  Judg- 
ment was  rendered  for  the  corporate  defend- 
ant on  motion  non  obstante  veredicto,  and 
plaintiffs  appeal.  Judgment  reversed,  with 
instructions  to  enter  judgment  on  verdict 

Burkhelmer  &  Burkhelmer,  of  Seattle,  for 
appellants. 

Hartman  &  Hartman,  of  Seattle,  for  re- 
spondent. 

TOLMAN,  J.  This  action  was  commenced 
In  Grant  county,  upon  a  complaint  alleging 
fraud  In  consummating  'a  sale  of  real  estate 
and  praying  for  a  rescission  of  the  sale  and 
a  recovery  of  the  purchase  price.  A  change 
of  venue  wag  had  to  King  county,  and  there, 
and  before  any  of  the  defendants  had  an- 
swered, appellants,  who  were  plaintiffs  be- 
low, filed  an  amended  complaint,  alleging 
fraud  and  misrepresentation  in  the  negotia- 
tions leading  up  to  the  purchase  of  the  land 
by  them,  upon  which  they  relied  in  making 
the  purchafce ;  that  they  expended  considera- 
ble sums  of  money  in  buying  lumber  and 
materials  for  bulldhiga,  fences,  and  Improve- 
ments; that  they  also  purchased  farm  im- 
idonents,  work  horses,  feed,  and  supplies, 
and  expended  their  own  labor  and  that  of 
hired  help  over  a  considerable  period  of  time, 
relying  upon  the  representations  made  as  to 
the  character  of  the  land  and  before  they 
could  discover  the  falsity  of  such  represen- 
tations ;  that  the  land  proved  to  be  worthless 
for  agricultural  purposes  for  which  It  was 
purchased,  or  for  any  purpose;  and  alleged 
that  they  had  been  damaged  In  the  sum  of 
98,894.85,  for  which  amount,  together  with 
Interest  and  ooets,  they  demanded  Judgment 
After  moving  to  strike  the  amended  com- 
plaint, respondents  answered  by  making  gen- 
eral denials,  and  pleading  atllnnatlvely: 

"That  the  said  plaintiffs  at  all  times  knew 
and  were  advised  that  this  answering  defendant 
was  agent  only  of  the  defendants  Connell  and 
Patten,  trustees;  *  *  *  that  the  said  plain- 
tiffs never  assumed  to  hold  the  answering  de- 
fendant responsible  for  any  statement,  repre- 
sentation, act  or  deed  save  as  agent  acting 
for  Its  principal,  and  the  principals  •  •  • 
were  and  are  known  to  the  said  plaintiffs.** 

A  demurrer  to  this  affirmative  defense  hav- 
ing been  overruled  and  the  remaining  de- 
fendants having  answered,  the  cause  pro- 
ceeded to  trial,  resulting  in  a  verdict  in  fa- 
vor of  appellants  and  against  all  of  the  de- 
fendants In  the  sum  of  $6,632.  This  verdict 
was  set  aside  and  a  new  trial  granted.  Upon 
the  second  trial  a  verdict  against  all  of  the 
defendants  in  the  sum  of  |8,000  was  render- 
ed. A  motion  for  Judgment  non  obstante  ver- 
edicto was  made,  which  was  denied  as  to  the 


defendants  Joseph  Connell  and  Alfred  Pat- 
ten, trustees  (against  whom  Judgment  was 
rendered  on  the  verdict,  from  which  ttaey 
have  not  appealed),  and  granted  as  to  re- 
spondent, and  Judgment  rendered  In  its  favor 
dismissing  the  action  as  to  it  and  awarding  it 
costs.  The  platatlffs  have  appealed  from 
such  judgment  of  dismissal.  We  are  therefore 
confronted  by  the  single  question:  Was  the 
respondent  Calhoun,  Denny  &  Ewlng  entitled 
to  a  Judgnn^t  notwithstanding  the  verdict  of 
the  Jury? 

[1,  2]  It  appears  that  title  to  the  land  sold 
was  -In  the  defendants  Joseph  Connell  and 
Alfred  Patten,  trustees,  who  resided  In  Chi- 
cago, and  who  appeared  In  the  transaction 
with  appellants  only  through  their  agent  Cal- 
houn, Denny  &  Bwing,  and  perhaps  other 
agents  located  In  the  vicinity  of  the  land 
sold.  It  Is  not  claimed  that  Connell  and  Fat- 
ten were  guilty  of  any  active  fraud  or  mls- 
represttitation.  Their  liability  having  arisen 
solely  by  reason  of  the  acts  of  their  agent,  Cal- 
houn, Denny  &  ESwing,  appellants,  in  ad- 
dition, seek  to  hold  Calhoun,  Denny  te  ESwtng 
for  Its  own  alleged  fraud  under  authority  of 
Garrett  v.  Sparks  Brothers,  61  Wash.  397, 
112  Pac.  601,  where  it  is  said: 

"It  is  fundamental  that  a  party,  whetiier  act- 
ing for  himself  or  another.  Is  liable  in  damages 
for  liis  own  fraud.  The  tect  that  the  principal 
is  also  liable  does  not  relieve  from  responsibility 
the  party  who  actually  commits  the  wrong.  In 
snch  cases,  the  liability  of  the  principal  can 
only  rest  upon  the  delict  of  ita  agent  The 
party  who  has  been  wronged  may  elect  to  aae 
either  or  both." 

Respondent  does  not  dispute  the  correct- 
ness of  this  rule,  but  argues  that  since  the 
agent  is  one  who  Is  employed  by  and  author- 
ised to  act  for  his  principal,  third  parties 
knowing  him  to  be  sucu  agent  are  bound  to 
take  notice  of  the  tact  that  he  la  so  acting  for 
his  principal,  and,  if  the  agent  speaks  hon- 
estly and  in  good  faith  frran  information  fur- 
nished to  him  by  his  principal  with  a  belief  In 
the  truth  of  his  statements,  there  can  be  no 
liability  upon  the  part  of  the  agent  though, 
if  the  InformatiOD  fumlalied  by  the  prindpal 
be  fklse  and  untrue^  the  principal  may  be  li- 
able. In  support  of  this  position,  respondent 
dtes  the  following  cases,  which,  so  Car  oa 
the  facts  there  Involved  appear  to  go  so  bold : 
Hlllis  V.  Mescher,  69  Wash.  4S4,  126  Pac 
768 ;  Lipscomb  ▼.  Kttrdl,  U  Uomiihr.  (Tenn.) 
256;  Barton  ▼.  Cox  (Tex.  Civ.  App.)  176  S. 
W.  793;  VertresB  v.  Head  &  Matthews,  138 
Ky.  88, 127  S.  W.  528;  Wimple  y.  Patterson, 
(Tex.  Ov.  App.)  117  S.  W.  1034. 

In  the  case  last  dted  what  we  conoelve  to 
be  the  true  rule  is  stated  In  Oie  foUowlng 
language: 

"If,  under  the  circumstances  stated,  the 
agent  becomes  liable  to  the  purchaser  for  dam- 
ages suffered  by  him.  It  la  by  force  of  other 
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prindplea  of  law  tban  those  which  meaanre  and 
fix  the  rights  of  the  parties  tb  a  oontract. 
His  liability,  under  such  circumstances,  must 
be  measured  by  the  law  of  torts.  For  his 
fraudulent  acts  he  is  reapousible  to  the  buyer. 
He  is  not  liable  on  the  contract  negotiated  by 
him  for  his  principal,  but  he  is  liable  for  his 
own  fraud  and  deceit  practiced  on  the  pur- 
chaser to  induce  him  to  enter  into  the  contract 
If  the  fraud  or  deceit  charged  oonsiats  ot 
false  representations  aa  to  material  facta  made 
to  the  purchaser,  to  show  a  liability  on  the  part 
of  the  agent  it  must  be  made  to  appear  that  he 
made  such  representations  knowing  them  to  b« 
false,  or.  «a  stated  by  a  writer  in  20  Cyc.  24, 
that  be  made  them  'as  a  positive  assertion 
calculated  to  convey  the  Impression  that  he  had 
actual  knowledge  of  their  truth,  when  in  fact 
he  was  conscious  that  he  had  no  such  knowl- 
edge.' It  followa,  from  the  principles  stated, 
that  when  the  agent,  so  acting  within  the  scope 
of  his  employment  as  to  bind  bis  principal,  hon- 
estly believes  representations  made  by  Um  to 
induce  the  purchaser  to  contract  with  his  prin- 
dpal  to  be  tme,  he  ia  not  liable  either  on  the 
contract  or  as  for  a  tort" 

We  must  therefore  turn  to  the  record  to 
determine  whether  or  not  there  was  any  evi- 
denoe  aaffldent  to  go  to  the  Jury  upon  the 
question  of  statements  and  representations 
having  been  made  by  Calhonn,  Denny  &  Ew- 
ing  to  appellants  to  Induce  them  to  purchase 
the  land  In  question  with  the  knowledge  that 
such  statements  were  false,  or.  If  not  actual- 
ly known  to  be  false,  were  they  made  as  a 
positive  assertion  calculated  to  convey  the 
impression  that  respondent  had  actual  knowl- 
edge of  their  truth,  when  in  fact  It  was  con- 
scions  of  the  fact  that  it  had  no  such  knowl- 
edge, and  was  by  it  Intended  that  appellants 
should  rely  thereon  In  making  the  contem- 
plated purchase? 

[3-B]  The  vpitness  Eawell,  who  was  employ- 
ed by  Calhoun,  Deimy  &  Ewing,  at  the  time 
of  the  sale,  testified  that  he  was  an  experi- 
enced land  salesman;  that  before  his  em- 
ployer accepted  the  agency  of  the  land  he 
went  over  and  examined  it,  reported  fa- 
vorably upon  It,  and  his  report,  coupled  with 
a  like  favorable  report  from  the  immigration 
agent  of  the  Chicago,  Milwaukee  &  St  Paul 
Railway  Company,  induced  his  firm  to  accept 
the  agency ;  that  thereafter  they  were  furnish- 
ed with  a  technical  report  made  by  an  engi- 
neer from  Chicago ;  and  that  Calhoim,  Denny 
k  Ewlng  made  up  the  advertising  circular 


"The  tract  is  located  near  Corfu,  on  the  main 
line  of  the  Chicago,  Milwaukee  &  St  Paol  Bail- 
way,  in  Ortmt  county,  a  short  distance  east 
from  EUensburg,  state  of  Washington. 

"A  modem  irrigation  system  has  been  built 
and  is  now  in  successful  operation.  Instead 
of  pumping  water,  the  system  is  an  all  gravity 
flow.  The  source  of  the  water  is'  Moses  Lake, 
Iiynn  coulee,  the  Goose  Lake  reservoir  system 
which  is  in  reality  a  chain  of  smaller  lakes, 
and  the  canal  system  of  which  is  Crab  creek 
forms  a  part  The  maximum  water  supply  de- 
veloped will  cover  approximately  20,000  acres, 
the  first  block  of  which  is  now  open  to  sale. 

"The  price  is  $90  an  acre  for  land  and  water 
is  less  tiian  half  the  usual  price  on  many  other 
projects  for  land  and  water;  and  an  important 
feature  of  this  property  is  that  instead  of 
water  simply  being  in  prospect  it  is  already 
there.  The  special  price  is,  of  course,  tem- 
porary, and  is  subject  to  change  without  notice. 
This  offer  is  made  to  call  the  attention  of  the 
public  to  the  opening  of  a  new  era  in  irrigated 
land.    No  stumps  or  timber  to  clear. 

"The  water  right  provides  practically  three 
acre-feet  of  water  for  each  acre  of  land,  more 
water  than  can  be  used  for  most  crops.  On  the 
first  block  of  land,  ground  water  is  found  at 
a  depth  of  10  to  15  feet 

"The  surface  drainage  area  direcUy  tributary 
to  Moses  Lake,  Lynn  coulee  and  Crab  creek 
is  about  1,000  square  miles;  while  the  under- 
ground drainage  indirectly  tributary  to  the 
same  water  channels  is  2,124  square  miles. 

"The  chain  of  reservoir  lakes  alone,  between 
Moses  Lake  and  this  property,  will  store  in 
reserve  approximately  10,000  acre  feet;  this  in 
addition  to  practically  10,000  to  16,000  second 
feet  flow  from  the  other  water  way  sources, 
and  accounts  for  the  ample  water' supply  for 
the  property. 

"Corfu  is  a  small  village  and  depot  located 
on  the  'Milwaukee'  main  line,  on  the  edge  of 
the  property.  It  has  a  fine  brick  school  build- 
ing, shipping  station,  general  store,  postoffloe 
and  grain  warehouse,  in  addition  to  other  build- 
ings and  concerns.  The  distance  to  Seattie  ia 
178  miles  and  to  Spokane  about  200  miles.  The 
altitude  of  the  town  is  about  800  feet  above 
sea  leveL  Some  of  the  drainage  area  is  nearly 
2,000  feet  above  sea  level. 

'TThe  annual  rainfall  at  Corfu  averages  about 
11  inches.  On  some  of  the  uplands  it  runs  as 
high  as  20  inches.  This  accounts  for  the  abun- 
dant range  nearby  for  stock,  much  of  it  free. 
The  length  of  the  growing  season  averages 
180  days. 

"The  climate  is  fairly  on  a  par  with  that  of 
the  Puget  Sound  country,  less  the  rainfaU. 
The  temperature  ranges  from  an  average  of  60 

from  this  reuort    The  circular  which  seems   ^««'««"  "  ^^  ^^^8'  *•  »  summer  average  of 
irom  tnw  report    ine  arcuiar,  wnicn  seems   ^^     ^  j,^^  ^.^^j^  ^^^  ^  midwinter  and  a  few 


to  have  been  the  Itrst  thing  to  Interest  appel- 
lants. Is  as  follows: 

"Alfalfa  Land. 

"With  water  I — $99  an  acre  on  small  payment 
plan,  in  state  of  Washington. 

"PubUc  Notice. 
"Notice  is  hereby  given  that  our  immigration 
department  is  about  to  throw  open  the  first 
block  in  a  total  area  of  20,000  acres  of  choice 
alfalfa,  farm  and  fruit  land  at  first  prices. 


days  of  higher  temperature  in  midsummer  do 
not  alter  the  average.  The  valley  is  largely 
sheltered  from  winds  usual  in  some  other  sec- 
tions by  a  range  of  hills  stretching  east  and 
west  through  the  south  end  of  the  valley,  across 
the  path  of  the  prevailing  winds. 

"The  first  block  of  land  resembles  a  *meadow,' 
level  and  covered  mainly  by  coarse  grass  and 
black  sagebrush.  In  the  main,  the  soil  is  a 
deep,  black  loam,  much  like  the  truck  gardens 
near  Seattie  and  other  large  cities.  This  valley 
is  traversed  east  to  west  by  two  channels  ot 
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Orab  creek.  Tha  slope  down  the  vaUey  aver- 
ages 12  feet  to  the  mile. 

"Crops  that  thrive  under  Irrigation  here  are' 
alfalfa,  wheat,  rye,  flax,  potatoes,  grasses  and 
all  kinds  of  vegetables.  Cows,  bogs  and  poultry 
bid  fair  to  prove  a  specialty;  while  apples  are 
well  adapted  to  the  slopes.  The  conditions  aire 
considered  ideal  for  grape  vineyards. 

"Alfalfa  growing  is  demonstrated  on  identical 
land  nearby,  where  last  year  80  acres  ran  over 
seven  tons  to  the  acre.  Six  tons  per  acre  is  a 
reasonable  average  per  year.  Plans  are  being 
considered  for  an  alfalfa  mill  at  Corfu  to  cost 
f7,000. 

"The  opening  of  tliis  property  to  farming  will 
result  in  great  development  during  the  next 
few  years.  Early  arrivals  can  secure  small 
productive  farms,  at  original  prices.  Opening 
prices  for  land  and  water  run  $99  an  acre. 
One-fourth  cash  payment,  balance  on  easy  time 
at  0  per  cent.  The  company  will  co-operate 
with  settlers  in  every  possible  way.  Ask  for 
special  excursion  rates  to  the  property. 

"Apply  to  Calhoun,  Denny  &  Swing,  Alaska 
Building,  Seatde,  U.  S.  A.,  Bole  Agents.'* 


According  to  appellant's  testimony  the  oral 
representationB  of  ElweU,  and  Wblte,  anoth- 
er salesman  in  the  employ  of  respondent, 
went  considerable  further  than  the  circular, 
bnt  passing  that  yre  think  the  Jury,  having 
before  It  the  circular,  the  engineer's  report 
from  which  it  was  said  to  have  been  made, 
and  the  testimony  of  the  various  witnesses  as 
to  the  land,  its  character,  soil,  productivity, 
and  suitability  for  agricultural  purposes,  and 
the  existence  or  nonexistence  of  an  adequate 
irrigation  system  appurtenant  thereto,  might 
have  found  that  respondents  by  this  circular 
made  statements  which  they  knew  to  be 
false,  or  which  they  had  no  reason  to  believe 
to  be  true.  In  the  following  particulars:  (a) 
As  to  the  completion  of  a  modern  irrigation 
system  and  water  being  already  on  the  land ; 
(b)  as  to  the  soil  being  deep  black  loam,  much 
like  the  truck  gardens  near  Seattle  and  oth- 
er large  cities ;  and  (c)  as  to  the  crops  which 
would  thrive  thereon,  and  especially  as  to  the 
seven  tons  of  alfalfa  being  grown  per  acre 
on  identical  land  nearby.  The  engineer's  re- 
port shows  that  the  Irrigation  system  was  a 
contemplated  one  and  uncompleted  when  that 
report  was  made, '  and  appellants  testified 
that  after  they  went  upon  the  land  there  was 
no  water  available.  The  engineer's  report 
fails  to  say  that  the  land  is  deep  black  loam 
or  to  tell  what  the  soil  consists  of,  nor  does 
It  intimate  any  similarity  between  this  soil 
and  that  of  the  truck  gardens  near  Seattle, 
with  which  appellants,  as  they  resided  in  Se- 
attle, might  be  deemed  to  have  some  famili- 
arity, and  there  was  testimony  that  it  was 
flooded  every  winter  and  spring  until  well  in- 
to -the  summer,  could  not  be  cultivated  at  all 
until  after  the  floods  receded,  too  late  in  the 
summer  for  crop  growing,  and  when  dry 
enough  to  cultivate  U  immediately  hardened 


like  cemoit,  and  was  so  impregnated  with 
black  alkali  that  It  would  produce  nothing 
bnt  grease  wood  and  salt  grass;  neither  be- 
ing of  any  value.  And  lastly,  while  q)eaking 
generally  of  oats,  wheat,  rye,  flax,  potatoes, 
and  all  kinds  of  vegetables  thriving  nuder 
Irrigation,  alfalfa  and  grasses  doing  excep- 
tionally well,  and  the  sloping  hiUsides  being 
adapted  to  apple  raising,  the  report  farther 
on  refers  to  the  bbttom  lands  being  suitable 
for  alfalfa  In  such  a  way  as  to  somewhat 
modify  the  prior  general  statement,  and  no- 
where bears  out  in  full  the  glowing  terms'  of 
the  circular  as  to  productivity. 

Mr.  Silwell's  testimony  shows  him  to  have 
been  engaged  in  selling  Washlngtcm  lands  for 
IS  years,  and  the  abstract  shows  his  opportu- 
nity for  knowing  the  real  character  of  this 
partlcnlar  land,  as  follows: 

"I  prepared  that  drcnlar.  I  have  been  at 
the  town  of  Corfu.  Was  first  there  in  the 
spring  of  1916.  I  would  not  be  sore  about 
that  date,  whether  it  was  1914  or  1915.  I  can- 
not tell  the  date  for  sure,  but  it  was  before 
I  wrote  this  circular.  I  think  I  was  at  Corfu 
twice  up  to  this  time.  I  had  been  out  over  the 
land.  Possibly  60  days  elapsed  between  my 
two  visits  just  referred  to.  I  examined  the 
land  at  that  time  for  the  purpose  of  drafting 
this  circular.  I  will  correct  that  to  some  ex- 
tent I  was  examining  the  land  with  a  view 
to  the  firm  accepting  the  agency  for  the  land. 
I  wouldn't  know  whether  I  was  going  to  prepare 
a  circular  or  not  unless  we  took  the  agency.  I 
was  there  at  least  twice  before  this  circular 
was  prepared.  I  might  possibly  have  been 
there  nM>re  times.  It  is  quite  a  little  while  ago. 
It  is  pretty  certain  that  I  was  there  a  number 
of  times  after  that  before  this  was  published 
and  before  Mr.  Lasman  bought  it." 

From  this  testimony,  coupled  with  other 
testimony  in  the  record  to  the  effect  that  one 
familiar' with  alkali  lands  could  readily  de- 
tect the  presence  of  alkali,  black  or  white, 
from  the  appearance  of  the  land  and  the  veg- 
etation growing  thereon,  the  Jury  might  very 
well  have  drawn  its  cohduslon  that  the  rep- 
resentations contained  in  the  circular  were 
falsely  made,  or  at  least  so  recklessly  made^ 
hi  view  of  Mr.  ElweU's  capacity  and  opportu- 
nity to  have  learned  the  truth,  as  to  be 
equivalent  to  deliberate  falsity. 

We  think  the  representations  made  were 
something  more  than  mere  opinion.  Wheth- 
er api>eUants  were  qnallded  to  and  did  maJia 
an  Independent  investigation,  the  evidence 
being  very  conflicting  with  regard  thereto^ 
was  a  question  for  the  Jury,  and  the  affirma- 
tive answer,  even  though  it  liad  been  so 
amended  as  to  allege  that  the  representations 
were  based  solely  upon  Iztformatioa  furnish- 
ed by  the  principal  to  the  agent,'  presented 
an  issue  which.  Under  the  evidence,  the  Jury 
could  and  did  resolve  against  respondent. 

We  therefore  conclude  that  the  Judgment 
appealed  from  must  be  reversed,  with  Isf 
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atnictlon  to  the  trial  conrt  to  enter  Judgment 
4»i  the  verdict  of  the  Jury. 

HOLCOMB,     O.    J.,     and    FULL.BRTON, 
KOUNT,  and  BRIDQES,  JJ.,  concur. 


(Ill  Wath.  642) 

STATE  V.  SUPERIOR  COURT  FOR  ADAMS 
COUNTY  0t  al.     (No.  19930.) 

(Soprem*  Court  of  WaBhington.    July  14, 
1920.) 

1.  Emlaent  domain  «=»l68-CoDdefflDatloa  for 
•tate  road  It  by  prooedura  provided  for  oon- 
dcnaatiea  of  eouaty  road  riffht*. 

In  view  of  Rem.  Oode  1916,  }  6823  et  (eq., 
the  condemnation  procedure  for  a  state  road 
zlslit  of  way  moat  be  the  procedure  provided 
for  acquiring  by  condemnation  connty  road 
right*  of  way,  which  ia  in  the  manner  provided 
for  condemnation  of  righta  of  way  by  corpora- 
tiona. 

2.  Eailnent  domala  «s> 1 69— Stat*  board,  before 
proceedlag  to  ooademn  way  for  state  road, 
■Md  not  eoBKily  with  coanty  aot. 

Despite  Bern.  Code  1915,  |  6872,  it  ia  not 
necessary  for  the  state  board,  before  proceed- 
ing to  condemn  rights  of  way  for  a  atate  road, 
to  hold  meetings  and  give  notices,  determine 
damages,  and  make  tender  thereof,  and  other- 
wiae  comply  with  the  County  Road  Act;  the 
statute  simply  meaning  that  the  actnal  con- 
damnation  proceedings  shall  bs  those  required 
for  acquiring  county  roads. 

S.  Eminent  domain  «=»I96— Evidenoa  held  to 
show  reasonable  necessity  for  right  of  way 
for  state  highway. 

Evidence  in  state's  proceedings  to  condemn 
right  of  way  for  state  highway  held  to  show 
reasonable  necessity  for  acquiring  way,  though 
it  would  considerably  damage  farming  lands 
through  which  it  passed,  and  though  section 
was  already  traversed  by  section  line  highways, 
while  landowners  affected  had  offered  to  pro- 
Tide  land  to  flatten  corvea  necessitated  by 
other  location. 

Department  2. 

CJertlorari  to  Stapmlor  Coart,  Adams 
Ooonty. 

Condemnation  proceedings  by  the  State 
of  Washington  against  certain  landowners. 
To  review  orders  of  the  Superior  Court  of 
Adams  Oounty  dtsmlssing  the  suit,  plaintiff 
brings  certiorari.  Jodsment  reversed,  and 
eaose  remanded,  with  directions  to  enter 
onler  of  necessity. 

lindsay  L.  Thompson  and  John  A.  Hemer, 
both  of  Olympia,  for  the  State; 
Ohas.  P.  Load,  ct  6ptfkane,  for  defendanta. 

BRIDGES,  3.  This  Is  a  salt  to  acquir« 
bf  condemnation  right  of  way  for  a  state 
road.    The  Legislature  of  1915  created  the 


Central   Washington  Highway  in  tlie  fol- 
lowing words: 

"A  primary  state'  highway  is  established  ae 
follows:  A  highway  connecting  with  the  In- 
land Empire  Highway  at  Pasco,  Washington; 
thence  by  the  most  feasible  route  through  Con- 
nell,  Ritzville,  Sprogue  and  Cheney,  to  Spo- 
kane, Washington,  to  be  known  as  the  Central 
Washington  Highway."  Section  6878-2  (d), 
Rem.  Code. 

The  State  authorities  are  now  procuring 
right  of  way  for  this' highway.  It  has  al- 
ready acquired  moat  of  the  right  ot  way  be- 
tween the  town  of  Oonnell  and  the  town  of 
Llnd,  a  distance  of  several  miles.  Being  un- 
able to  acquire  by  purchase  the  right  of  way 
through  part  of  three  contiguous  sections, 
it  instituted  five  condemnatlan  suits — one 
to  secure  the  right  of  way  through  a  part 
of  the  northeast  auarter  of  section  4,  town- 
ship 14,  range  33  B.  W.  M. ;  another  for  the 
right  of  way  through  a  part  of  the  south- 
east quarter  of  sectlpn  33 ;  a  third  for  right 
of  way  through  a  part  of  the  southwest  quar- 
ter of  section  84;  a  fourth  to  acquire  the 
right  of  way  through  a  part  of  the  north- 
west quarter  of  section  34;  and  the  fifth 
for  right  of  way  through  a  part  of  the  north- 
east quarter  of  section  34,  all  In  township 
15,  range  S3  E.  W.  M.  By  stipulation,  all 
these  cases  were  consolidated  for  the  pur- 
pose of  the  hearing  on  the  question  of  neces- 
sity. At  the  termination  of  the  bearing  the 
trial  court  entered  an  order  In  each  case 
to  the  effect  that  the  testimony  failed  to 
show  a  necessity  to  acquire  the  right  of  way 
through  the  lands  described,  and  ordered 
the  suite  dismissed  with  costs.  Later  It 
was  stipulated  between  the  parties  that  the 
various  cases  might  be  consolidated  in  one 
application  to  this  court  for  a  writ  of  cer- 
tiorari. Upon  such  application  the  writ 
was  Issued,  and  the  complete  record  is  now 
before  us. 

There  are  two  chief  questions  presented  for 
our  determination :  First,  has  the  stete  pro- 
ceeded to  acquire  the  right  of  way  in  the 
manner  provided  by  the  stetutes  of  the  stete 
of  Washington?  and,  second,  does  the  testi- 
mony establish  a  necessity  for  the  taking  of 
the  particular  lands  involved?  Section  6872, 
Rem.  Code,  provides  as  follows: 

"The  stete  highway  commtasloner  is  hereby 
authoriaed  to  acquire  right  of  way  <»  behalf 
of  the  state  for  state  roada  by  gift,  purcbass 
or  condemnation  in  tlie  manner  prescribed  by 
law  for  the  acquirement  or  condemnation  of 
lands  for  connty  roads.  The  cost  of  such  right 
of  way  shall  be  paid  for  from  the  fund  appor- 
tioned to  the  state  i«ad  for  which  such  right 
of  way  Is  acquired.    •    •    •  •• 

Section  6623  and  subsequent  sectlcms  of 
Rem.  Code  provide  a  complete  program  fot 
the  laying  out  and  establishment  of  countjr 
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roads  and  acquiring  rights  of  way  therefor. 
These  sections  provide  that  county  roads 
may  be  established  either  by  resolution  of 
the  board  of  county  commissioners  or  upon 
petition  of  householders.  They  provide  for 
various  hearings  before  the  board  of  county 
commissioners,  of  which  hearings  the  per- 
sons interested  must  be  given  notice.  Sec- 
tion 5634  provides  that  the  commissioners 
shall  determine  the  amount  of  damages  to 
which  each  landowner  is  entitled,  and  by 
'section  6636  snch  amount  must  be  tendered 
to  the  landowner.  Section  5635  provides 
that.  If  such  award  of  damages  Is  not  ac- 
cepted, the  board  shall  direct  that  the  right 
of  way  be  procured  by  condemnation,  "in 
the  manner  provided  by  law  for  the  taking 
of  private  property  for  public  use,  and  to 
that  end  are  hereby  authorized  to  institute 
and  maintain  in  the  name  of  the  county  the 
proceedings  provided  In  sections  921  to  936 
of  this  Code.  •  •  •  »  The  sections  last 
referred  to  provide  the  manner  and  way 
whereby  corporations  may  acquire  right  of 
way  by  condemnation. 

[1J  We  find,  therefore,  that  the  condemna- 
tion procedure  for  a  state  road  right  of  way 
must  be  the  procedure  provided  for  acquir- 
ing by  condemnation  county  road  rights  of 
way,  and  that  county  road .  rights  of  way 
must  be  condemned  In  the  manner  provided 
for  condemnation  of  rights  of  way  by  cor- 
porations. The  state,  in  the  cases  under  dis- 
cussion, has  proceeded  in  the  manner  provid- 
ed for  acquiring  rights  of  way  by  corpora- 
tions. The  defendant,  however  contends 
tliat,  since  the  statute  (section  6S72,  Bern. 
Code)  authorizes  the  state  to  condemn  "in 
tbe  manner  prescribed  by  law  for  the  ac- 
quirement or  condemnation  of  lands  for 
county  roads,"  it  is  necessary  that  the  state 
follow  and  comply  with  the  complete  prelim- 
inary provisions  with  reference  to  acquir- 
ing rights  of  way  for  county  roads.  In  oth- 
er words,  it  is  contended  that  it  is  neces- 
sary that  the  istate  highway  board  hold 
meetings  and  give  notices,  determine  the 
amount  of  damages,  and  make  tender  there- 
of, and  otherwise  comply  with  the  Ctounty 
Bo^d  Act,  before  it  dould  authorize  the  com- 
mencement of  a  condemnation  suit. 

[2]  We  do  not  so  construe  the  statute  un- 
der discussion.  It  does  not  mean  that  the 
state  highway  commissioner  or  the  state 
highway  board  shall  carry  out  all  the  de- 
tails preliminary  to  a  condemnation  provid- 
ed for  acquiring  rights  of  way  for  County 
roads.  It  simply  means  that  the  actual  con- 
demnation proceedings  shall  be  those  pro- 
vided for  acquiring  county  roads.  Beading 
the  various  statutes  together,  we  find  that 
condemnation  for  state  roads  shall  be  the 
same  procedure  provided  for  condemning  for 
county  roads,  and  that  condemnation  for  the 
latter  shall  follow  the  procedure  provided 
for  acquiring  rights  of  way  by  corporations. 


The  state  road  statute  means  the  same  as  If 
It  had  provided  that  state  road  rlebts  of 
way  must  be  acquired  in  the  manner  pro- 
vided by  law  for  acquiring  rights  of  way  by 
corporations.  To  give  the  state  highway 
statute  the  construction  contended  for  by 
defendant  would  be  to  impose  upon  the  state 
duties  which  it  could  not  perform,  and  which 
would  have  the  effect  of  making  It  impossi- 
ble for  the  state  to  acquire  by  condemnation 
rights  of  way  for  state  roads.  If  the  Legis- 
lature had  Intended  that  the  state  should 
carry  out  the  various  preliminary  details 
Imposed  upon  counties  It  would  certainly 
have  expressly  so  said.  We  have  no  doubt, 
therefore,  that  the  state  is  proceeding  in  the 
manner  provided  by  law. 

The  next  question  Is  whether  the  testi- 
mony is  sufficient  to  authorize  the  state  to 
acquire  the  particular  right  of  way  sought 
Section  926,  Bern.  Code,  provides  that  if,  at 
a  proper  hearing  on  the  question  of  neces- 
sity, the  court  be  satlsfled  "that  the  land, 
real  estate,  premises  or  other  property 
sought  to  be  appropriated  are  required  and 
necessary  for  the  purposes  of  such  enter- 
prise," then  it  may  make  the  preliminary 
order  of  necessity.  The  duty  resting  on  the 
courts  under  this  statute  is  stated  in  State 
ex  rel.  Postal  Telegraph-Cable  Co.  v.  Supe- 
rior Court,  64  Wash.  189,  116  Pac.  855,  where 
we  said: 

"We  believe  that  the  correct  construction 
of  this  statute  is  that  those  invested  with  the 
power  of  eminent  domain  have  the  right  in  the 
first  instance  to  select  the  land  which,  accord- 
ing to  their  own  views,  is  most  expedient  for 
the  enterprise,  and  that  It  Invests  the  court 
with  the  power  to  determine  whether  specific 
land  proposed  to  be  taken  is  necessary  in  view 
of  the  general  location,  and  to  finally  determine 
the  question  of  necessity  for  the  taking  of  such 
specific  land  when  there  is  evidence  of  bad 
faith,  or  oppression,  or  of  an  abuse  of  the 
power  in  the  selection.  Plainly,  the  selection 
by  <  the  condemnor  is  evidence  of  the  highest 
character  that  the  land  selected  is  necessary 
for  the  enterprise,  and  in  the  absence  of  clear 
and  convincing  evidence  to  the  contrary  it  con- 
clusively established  the  necessity.  It  is  suffi- 
cient .to  make  a  strong  prima  facie  case,  but 
when  convincing  evidence  is  adduced  by  the 
owner  that  the  land  sought  ia  not  reasonably 
necessary,  and  that  a  slight  diange  ot  location 
to  other  ei  hU  land  will  equals  meet  the 
necessity  of  the  taker  and  b«  of  much  less  dam- 
age to  the  owner,  then  it  is  incumbent  upon  the 
taker  to  rebut  such  evidence,  since  the  rriusal 
to  make  such  change,  if  unexplained,  would 
amount  to  Oppression  and  be  an  abuse  vi  the 
power." 

The  testimony  toids  to  show  that  tbe 
lands  through  which  the  proposed  right  of 
way  runs  form  a  part  of  a  valuable  wheat- 
raising  section  of  the  state;  that  such  lands 
and  those  In  the  Immediate  vicinity  are 
practically  level ;  that  they  are  worth  about 
$76  per  acre;  that  they  are  farmed  and  cul- 
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dTated  by  means  of  large  tractors,  and  that 
tractors  can  be  used  successfully  only  on 
large  tracts  of  land ;  that  If  these  lands  are 
cut  up  by  the  proposed  right  of  way  they 
win  be  reduced  In  value  from  25  to  50  per 
cent ;  that  there  are  county  roads  already  es- 
tablished and  open  for  travel,  uround  near- 
ly all  of  the  sections  of  land  Involved,  as 
well  as  those  sections  In  the  Immediate  vicin- 
ity, which  county  roads  follow  the  section 
lines ; '  and  that  the  state  road  could  follow 
scHne  one  oc  more  of  these  section  line 
roads,  and  thereby  do  a  great  deal  less  dam- 
age and  Injury  to  the  lands  sought  to  be  con- 
demned. On  the  contrary,  the  state's  testi- 
mony tends  to  show  that  the  road,  which  it 
la  seeking  to  build  wiU  be  a  main  highway, 
and  that  It  Is  as  necessai?  to  make  It  as 
short  and  straight  as  possible;  that  If  the 
section  line  roads  should  be '  followed  the 
road  would,  be  lengthened  In  this  Immediate 
locality  about  one  mile  over  the  proposed 
road;  that  it  woidd  have  sharp  turns  and 
bends,  which  would  be  dangerous  to  travel- 
ers; that  the  expense  of  constructing  and 
maintaining  the  additional  mile  of  road 
would  be  great ;  and  that  It  has  already  ac- 
qvdred  Its  right  of  way  on  each  side  of  the 
tracts  of  land  here  In  suit 

At  the  trial  It  was  orally  agreed  that,  If 
the  state  would  foUow  the  section  line  roads, 
the  landowners  would  procure  for  the  state, 
without  cost  to  It,  reasonable  quantities  of 
land  at  the  various  section  cwner  turns,  so 
that  at  audi  comers  the  road  curves  could 
be  flattened  out  In  soch  a  manner  as  to  make 
reasonably  safb  toma  If  the  testimony  of 
the  owners  to  to  be  accepted.  It  must  be  ad- 
mitted that  the  lands  throngh  which  it  to 
Btnigbt  to  acquire  the  right  of  way  will  be 
materially  damaged.  On  the  other  hand,  the 
ooort  must  take  knowledge  that  this  road, 
irtien  completed,  will  be  extensively  travel- 
ed by  fast-moving  automobiles  and  motor 
trades,  and  that  the  roads  ot  bygone  days 
are  wholly  inadequate  for  present-day  pnr- 
poaes.  While  section  line  roads  may  be  suf- 
fidrat  for  the  accommodation  of  an  Immediate 
vicinity,  they  are  wholly  inadequate -for  a 
main  line  road.  The  advent  of  the  auto- 
mobile and  the  auto  truck,  and  the  conse- 
qnent  ectensive  and  ever-growing  use  .to 
which  roads  are  put,  makes  It  necessary 
that  main  thoroughfares  be  built  upon  the 
beat  route  obtainable.  If  the  landowners  In 
tbto  locality  may  compel  a  main  state  road 
to  be  lengthened,  and  to  contain  many,  and 
perhaps  more  or  leas,  dangerous  curves.  In 
order   to  avoid   cutting  up  and   damaging 


their  lands,  so  may  landholders  elsewhere, 
for  equally  good  reasons,  compel  state  roads 
to  be  lengthened  and  the  cost  of  construction 
and  maintenance  thereof  greatly  Increased. 
Such  a  doctrine,  carried  to  its  legitimate  end, 
would  make  main  and  heavily  traveled  state 
roads  little  better  than  the  common  com- 
munity roads.  The  desire  of  the  landown- 
ers here  to  maintain  their  lands  as  they  are, 
so  that  they  can  better  use  them  for  farm- 
ing purposes,  to  a  toudable  one ;  but  that 
desire  must  give  way  to  thfe  greater  and 
more  important  necessities  of  the  general 
public,  particularly  where,  as  here,  under 
the  law,  the  state  must  compensate  them 
for  such  damage  as  they  will  suffer. 

Nor  can  we  very  seriously  consider  the  of- 
fer of  the  landowners  to  provide  land  to 
i9atten  the  curves,  should  the  road  follow 
the  section  lines.  In  the  first  place,  there  to 
no  agreement  as  to  how  much  land  would  be 
necessary  for  these  purposes,  or  as  to  what 
degree  the  curves  should  have.  There  to  n6 
certainty  that  the  parties  can  agree  on  these 
things,  nor,  for  that  matter,  that  the  land- 
owners can  acquire  the  tond  for  these  pur- 
poses. But  if  it  be  conceded  that  these 
things  could  be  agreed  upon  and  done,  yet 
but  little  good  will  have  been  accomplished, 
because  the  road  Would  still  be  about  a  mile 
longer  and  would  contain  many  additional 
objectionable  curves.  The  testimony  shows 
that  it  would  cost  about  |25,000  to  put  the 
original  pavement  on  thto  extra  mile,  to  say 
nothing  of  the  additional  cost  of  mainte- 
nance. Every  additional  mile  on  amain  road 
adds  greatly  to  the  cost  of  constructlcm  and 
maintenance — adds  exx)ense  to  every  aiitO^ 
every  motor  truck,  every  vehicle,  whldi  trav- 
els It.  E/very  carve  makes  additional  dan- 
gers to  the  traveler.  The  reasons  whldi  In- 
duce railroad  companies  to  spend  large  sums 
in  flattening  or  altogether  cutting  out  carves, 
and  In  so  building  or  rebuilding  the  road  as 
to  get  the  shortest  possible  distance  between 
given  points,  are  in  a  very  great  meesnre 
applicable  to  the  building  of  main  highways. 

[3]  We  are  satisfied  that  the  testimony 
shows  a  reasonable  necessity  for  acquiring 
thto  right  of  way  and  that  the  learned  trial 
court  was  in  error  In  holding  to  the  contrary. 

The  Judgment  to  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  enter  an  order  of  necessity  and  permit 
the  state  to  proceed  to  the  assessment  of 
damages  as  provided  by  law.  . 

HOIX^OMB,'  O.  J.,  and  MOUNT,  XOLMAN, 
and  FULLBBTON,  31^  concar. 
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STATE  w  nl.  URQUHART  at  ax.  v.  SUPE- 
RIOR COURT  IN  AND  FOR  GRANT 
COUNTY  at  al.    (No.   1 5944.) 

(Supreme  Conrt  of  WaBbinKton.    Jvlr  28, 
1920.) 

1.  Emlaant  domaia  «=>I96— Reatoaabla  aaeet* 
alty  for  acquiring  right  of  way  for  primary 
atata  highway  ahown. 

Evidence  held  to  show  reasonable  necea- 
aity  for  acquiring  right  of  way  for  the  North 
Central  Highway  of  the  state  through  object- 
ing landowners!  property,  and  not  to  show 
abuse  of  the  statutory  power  of  the  state  high- 
way authorities  to  locate  primary  state  high- 
waya. 

2.  Hlghwaya  «=»99i^  Naw,  vol.  14  Kay-No. 
Sariea-^pplleatloa  of  Itan  In  appreprtatloa 
Mt  to  routa  throagh  partlonlar  lands  proper. 

Application  of  item  In  state  highway  ap- 
propriation act  of  1919  (Laws  1919,  e.  92), 
kali  proper  in  use  for  a  route  through  object- 
iag  landowners'  lands;  the  eyideuL-e  showing 
there  waa  no  feasible  route  for  a  atretch  of 
highway  to  whioh  the  aot  related  that  would 
reach  nearer  the  corporate  limits  of  a  town 
mentioned  in  the  act  than  the  route  adopted. 

8.  Hlghwaya  4ts3l9— Law  ralatlva  to  aarvay  uhI 
mapping  by  eoaamlsaionar  nodiflad  by  appro- 
priation aot 
Bern.  Coda  ISIS,  |  6870,  paaaed  in  1907, 
before  it  became  the  practice  of  the  Legislature 
to  define  primary  liighways  from   one  end  to 
the  other,  and  proving  that,  when  money  ia 
appropriated  for  a  state  road,  the  highway  com- 
missioner shall  cause  survey  to  be  made  of  the 
entire  length,  cause  it  to  be  mapped,  etc.,  held 
modified  by  IJaws  1919,  c.  92,  in  making  ap- 
propriation to  meet  the  coat  «(  only  apeeifled 
portiona  of  state  highways. 

Department  1. 

Certiorari  to  Superior  Court,  Grant  County. 

Condenmatlon  actlooa  by  the  State  of 
Washington  against  Donald  Urquhart  and 
Abby  Urqnhart;  bis  wife,  against  Lonls  C. 
Wllllains  and  otben,  and  against  P.  O. 
liONntaen  and  otiten.  To  review  orders  of 
the  Superior  Court  In  and  for  the  County 
of  Grant,  Joaeph  Seasions,  Judge,  granting 
the  petitions,  and  adjudicating  public  use 
and  neceealty,  defendants  bring  certiorari. 
Orders  aflBnned. 

B.  3.  Cannon,  of  Spokane,  T.  B.  Southard, 
of  WUaon  Creek,  and  0.  G.  Jeffera,  of  Bphra- 
ta,  for  relators. 

Lindsay  L.  Thompsoit,  Atty.  Gen.,  and  John 
A.  Homer,  Asst  Atty.  Gen.,  for  respondents. 

itrtOStSSUA,  3.  This  action,  and  tbut  of 
State  T.  Lonia  0.  Williams  et  al.,  and  an- 
other, Sta'te  T.  P.  O.  Lorentzen  et  al.,  were 
institnted  in  the  superior  conrt  of  Grant 
county  for  the  purpose  of  condemning  prop- 
erty through  farm  lands  upon  which  to  con- 
struct a  portion  of  the  North  Central  High- 
way.    A   hearing   was   had    iipon   all    the 


petitions,  nnder  stipulation  of  consolidation, 
resulting  in  an  order  in  each  case  granting 
the  petition  therein  and  adjudicating  public 
use  and  necessity,  as  prayed  for.  Thereafter, 
upon  appUcadcMi,  this  court  issued  its  writ 
of  certiorari,  pursuant  to  which  the  proceed- 
ings leading  up  to  and  resulting  in  the  entry 
of  the  orders  complained  of  are  here  for  re- 
view, and  for  which  pariMse  the  three  cases 
have  again  been  consolidated  by  agreement 
of  connsel. 

The  Legialature  of  1919  (diapter  110)  de- 
clared: 

"Sec  VA.  That  section  16  of  diapter  164  at 
the  Lawa  of  191S  b«  amended  to  read  aa  fol- 
lowa: 

"Sec.  16.  A  primary  state  highway  is  estab- 
lished as  followa:  A  highway  starting  from  a 
connection  with  the  Sunset  Highway  at  Bllens- 
burg;  thence  l>y  the  most  feasible  route  (here- 
tofore the  Sunset  Highway)  to  the  (3oIumUa 
river  near  Vantage;  crossfaig  the  same  and 
continuing  thence  northeasterly  by  the  most 
feasible  route  (heretofore  the  Sunset  Highway) 
to  Quincy;  thence  by  the  most  featfble  routa 
(heretofore  the  North  Central  Highway) 
through  Ephrata,  Krupp,  Odessa,  and  Har- 
rington to  a  Junction  with  the  Sunset  Highway 
at  Davenport,  to  be  known  aa  the  North  Cen- 
tral Highway." 

The  present  county  road  ninninc  easterly 
ftom  Bphrata  readies  a  Kolnt  some  860  feet 
from  Uie  aonthwest  comer  of  the  corporate 
limits,  and  about  1,400  feet  from  the  bnslneas 
section,  of  the  town  of  Wilson  Creek ;  thence 
it  makes  a  northerly  turn,  crosses  the  Great 
Northern  Ballway  tracks,  and  still  ftirther 
north  enters  ICain  street,  in  the  town  at 
Wilson  Creek,  and  follows  that  street  easterly- 
through  the  town ;  thenea  on  to  a  point  about 
one  mile  east  of  the  town;  thence  nms  to 
the  BODth,  again  croases  the  Great  Nortliem 
Railway  tracks,  and  rans  about  one-half  mile 
further  south,  to  what  Is  ^Mken  of  aa  the 
Lorentsen  comer.  Here  the  county  road 
makes  a  right-angle  tarn  to-  the  left  and 
continues  In  an  easterly  direction  abont  6 
miles  to  the  town  of  Krupp.  There  is  a 
stream.  Crab  creek,  which  flows  from  the 
east  to  Wilson  Creek.  Within  several  miles 
of  the  town  on  the  east  the  creek  penetrates 
a  large  swampy  section,  and  then  runs  on  la 
low  land  through  the  dty  and  to  the  sooth  of 
main  street  and  the  business  and  residoiee 
portion  of  the  dty  and  on  the  north  side  of 
the  railway  tracks.  The  swampy  area  la 
drained  by  a  large  ditch,  whldi  mna  on 
through  the '  to-wn.  The  ditd)  is  ample  to 
earry  the  water,  except  during  high-water 
aeaaon,  when  the  swamp  is  covered  wltlt 
water.  There  Is  a  stream  called  WUaon 
creek,  which  runs  from  the  north  thronsh 
the  easterly  part  of  the  town  and  emirtieB 
into  Crab  creek. 

immediately  south  of  and  within  a  few  bnn- 
dred  feet  of  the  town  a  bench  or  hOI  rlaea 
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predpitonsly  from  the  low  landa  It  com; 
mences  to  rise  from  the  west  near  the  point 
at  which  the  county  road  tums  northerly  to 
paaa  over  the  railway  tracks  into  the  city. 
After  reaching  the  top  of  the  hill  the  aurface 
is  nearly  level  for  some  distance  and  then 
slopes  downward  to  the  east  At  a  point 
where  the  present  road  turns  northerly  to 
cross  the  railroad  Into  the  dty  from  the  west, 
about  360  feet  from  the  corporate  limits,  the 
proposed  state  highway  leayes  the  county  road 
and  runs  southeasterly  and  easterly,  pass- 
es over  the  bench  or  hill,  and  thence  down  to 
the  liOrentzen  corner,  where  it  connects  with 
the  present  county  road.  From  the  west  it 
mns  across  the  lands  of  Mr.  Urquhart,  Mr. 
Williams,  Mrs.  Mitchell,  and  Mr.  Lorentzen. 
The  territory  through  which  it  passes  is 
used  for  farming,  cattle  and  sheep  raising, 
and  grazing  purposes,  and,  except  portions 
of  the  Mitchell  and  Lorentzen  places,  it  is 
sage  brush  land.  The  proposed  route  is 
shown  to  be  a  good  one,  and  is  a  half  mile 
shorter  than  the  way  through  the  dty.  The 
state  has  already  obtained  the  deed  for  a 
right  of  way  across  Mrs.  Mitchell's  place. 
Wllsoo  Creek  has  a  population  of  400  to  GOO. 
The  proposed  way  was  selected  by  the  state 
highway  commissioner,  and  the  plans  and 
spedflcadons  for  construction  of  the  high- 
way were  prei>ared  by  him,  and  together  with 
the  route  were  approved  by  the  state  high- 
way board,  which  directed  the  instltntlon  of 
these  condemnation  suits. 

Relator  contends:  (1)  That  the  evidence 
fiiils  to  sustain  the  court's  order  of  necessity 
for  the  following  reasons:  (a)  That  the 
lands  sought  to  be  condemned  are  not  neces- 
sary, nor  is  any  part  of  them  necessary,  for 
the  construction  of  the  highway  named;  (b) 
that  public  enterprise  does  not  require  the 
highway  on  the  location  described;  (c)  that 
to  construct  such  highway  at  such  location  is 
an  abuse  of  power;  (d)  that  to  take  such 
property  is  oppressive.  (2)  That  the  state 
highway  board  lacks  any  power  to  condemn 
the  property,  because  the  Legislature  has 
established  it  through  the-  town  of  Wilson 
Creek  and  directed  that  its  aroropriations 
wnght  herdn  to  be  expended  be  expended 
only  between  Harrington  and  Wilson  Creek. 

Calling  attention  to  the  provisions  of  sec- 
tion 925,  4Elem.  Code,  that  in  granting  an 
order  of  necessity  the  court  shall  be  further 
satisfled  "that  the  public  Interest  requires 
tilie  prosecution  of  such  enterprise,  •  •  * 
and  that  the  land,  real  estate,  premises  or 
other  property  sought  to  be  appropriated  are 
TOQaired  and  necessary  for  the  purpose  of 
sncb  enterprise,"  relators  quote  from  the 
case  of  State  ex  rel.  v.  Superior  Court,  64 
Wash.  188,  116  Pac.  86S,  as  tMows : 

"We  believe  that  the  correct  construction  of 
this  statute  is  that  those  invested  with  the 
power  of  eminent  domain  have  the  right  in  the 
first  instance  to  select  the  land  which,  accord- 
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ing  to  their  own  views,  is  most  expeffient  for 
the  enterprise,  and  that  it  Invests  the  court 
with  the  power  to  determine  whether  specific 
land  proposed  to  be  taken  is  necessary  in  view 
of  the  general  location,  and  to  finally  determine 
tlie  question  of  necessity  for  the  taking  of 
such  specific  land  when  there  is  evidence  of  bad 
faith,  or  oppression,  or  of  an  abuse  of  the 
power  in  the  selection." 

The  quotation  should  be  continued,  for 
Immediately  it  was  said: 

"Plainly,  the  selection  by  the  condemnor  la 
evidence  of  the  highest  character  that  the  land 
selected  is  necessary  for  the  enterprise,  and  in 
the  absence  of  clear  and  convindng  evidence 
to  the  contrary,  it  conclusively  established  the 
necessity." 

However,  the  court  further  said  in  that 
connection : 

"It  is  suffident  to  make  a  strong  prima  fade 
case,  but  when  convindng  evidence  is  adduced 
by  the  owner  that  the  land  sought  is  not  rea- 
sonably necessary,  and  that  a  slight  change 
of  location  to  other  of  his  land  will  equally 
meet  the  necessity  of  the  taker  and  be  of  much 
less  damage  to  the  owner,  then  it  is  incum- 
bent npon  the  taker  to  rebut  such  evidence, 
since  the  refusal  to  make  such  change,  if  un- 
explained would  amount  to  oppression  and  be 
an  abuse  of  the  power." 

While  there  is  no  dalm  or  offer  that  other 
land  of  the  relators  may  be  taken,  It  is  con- 
tended the  principle  is  involved  for  the  rea- 
son that  the  county  road  through  the  town 
or  dty  of  Wilson  Creek  will  meet  the  neces- 
sity, thus  doing  away  with  the  need  of  tak- 
ing  any  private  property,  and  that  therefore 
the  plan  proposed  by  the  state  manifests  bad 
faith,  oppression,  and  abuse  of  power. 

Much  of  the  proof  of  relators  was  in  sap- 
port  of  a  route  heretofore  surveyed  for  a 
county  road  from  Wilson  Creek  easterly  to 
Krupp,  considerably  north  of  the  present 
county  road  between  those  points ;  but  as  we 
understand  relators  practically  abandon  that 
Irian  (at  least,  we  think  it  indefensible), 
and  rely  upon  the  present  county  roadway  as 
a  substitute  for  the  state's  proposed  route 
to  justify  thdr  dalm  of  bad  faith  and  oppres- 
sion at  the  hands  of  the  state  authorities. 

It  is  shown  there  is  a  county  road  from 
Hartiine  south  to  WUson  Creek;  that  most 
of -the  settiers  around  Wilson  Creek  live  to 
the  north  and  west  of  the  town.  It  is  ad- 
mitted the  present  crossing  of  the  railway 
tracks  and  waterway  near  the  southwest 
corner  of  the  town  is  undesirable  and  dan- 
gerous, so  that  the  county  and  dty  authori- 
ties and  the  Qreat  Northern  Railway  Com- 
pany are  already  interested  in  a  proceeding 
before  the  Public  Service  Commission  looking 
to  the  building  at  that  point  of  an  overhead 
crossing  largely  of  wooden  material,  which 
has  been  estimated  to  cost  $22,000,  and  that 
the  roadway  along  Main  street  in  the  town 
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would  have  to  be  slightly  raised  and 
strengthened  to  put  it  beyond  the  possibility 
of  harm  from  exceedingly  rare  high  water. 

Relators'  evidence  shows  the  improTement 
of  the  bridge  over  the  stream  named  Wilson 
creek  and  a  substantial  culvert  east  of  town 
for  carrying  the  waters  of  Crab  creek  would 
be  comparatively  lnezi>ensive.  They  estimate 
the  total  cost  of  all  such  Improvements  would 
be  approximately  $30,000,  which  is  $16,000 
less  than  the  estimated  cost  of  construction 
of  the  highway  as  proposed  through  relators' 
property.  It  Is  shown,  also,  by  relators  that 
a  portion  of  the  through  travel  east  on  the 
Sunset  Highway  detours  at  HartUne  by  way 
of  Wilson  Creek,  and  it  is  plausibly  argued 
that  to  accommodate  that  travel  the  settlers 
living  north  of  Wilson  Creek  and  the  resi- 
dents of  the  city  Itself,  as  well  as  the  public 
generally  in  reaching  the  highway  as  pro- 
posed by  the  state  or  going  from  it  to  those 
localities  will  still  require  the  building  and 
maintenance  of  the  overhead  crossing  and 
other  Improvements  along  the  county  road, 
and  that  to  build  and  maintain  in  addition 
thereto  the  highway  as  now  proposed  would 
be  unwarranted  as  a  matter  of  public  expense 
and  oppressive  upon  relators  in  the  taking  of 
their  property. 

On  the  contrary,  the  state,  by  way  of  expla- 
nation and  meeting  the  charge  of  bad  faith 
made  upon  it,  shows  by  its  proof  that  Its 
route  is  the  only  feasible  and  practicable 
route ;  that  It  has  a  maximum  grade  of  only 
5  per  cent,  and  is  free  from  curves  of  any 
<Mn8equence;  that  it  is  about  one-haif  mile 
shorter  to  the  Lorentzen  comer  than  the 
road  through  the  city;  and  that  the  soil  is 
well  adapted  for  road  building.  It  la  shown 
to  be  the  policy  of  the  state  highway  authori- 
ties in  constructing  such  roads  to  avoid  rail- 
way crossings  at  grade,  and  that  Its  proposed 
plan  avoids  two  such  crossings,  one  on  each 
side  of  the  town.  It  was  also  proven  that 
according  to  th^  material  used  and  construc- 
tion adopted  by  the  state  in  building  state 
highways  a  viaduct  over  the  railway  and 
stream  at  the  west  of  the  town  would  cost 
$120,000,  a  bridge  over  the  stream  called  Wil- 
son creek  $8,000,  about  $8,000  for  a  crossing 
over  Crab  Creek  ditch,  and  stUl  there  would 
be  left  a  railroad  grade  crossing  to  the  east, 
if  the  county  road  route  were  adopted.  The 
evidence  shows  that  a  viaduct  along  the 
county  road  to  cross  over  the  swampy  land 
and  railroad  to  the  east  of  the  city  would 
cost  approximately  $150,000. 

An  appropriation  of  over  $1,000,000  by  the 
federal  government  is  available  for  assist- 
ing this  state  In  the  building  of  its  permanent 
highways,  provided  the  plans  and  specifica- 
tions, etc.,  meet  with  the  approval  of  its 
engineers.  In  this  particular  case  the  state 
highway  commissioner,  upon  learning  of  the 
plan  of  overhead  crossing  proposed  by  the 
county  and  railway  company  at  a  cost  of  $22,- 


000,  submitted  the  same  to  the  engineers  of 
the  national  government,  and  was  advised 
no  federal  aid  would  be  supplied  if  it,  or 
anything  other  than  that  kind  of  construction 
which  according  to  the  testimony  in  this  case 
is  being  generally  used  by  the  state  in  such 
work,  were  adopted.  While  it  is  true  the 
federal  appropriation  la  still  available,  if 
none  of  it  la  used  on  this  project  near  Wil- 
son Creek,  yet  It  is  also  true  that  the  state 
has  by  necessity  arranged  its  plans  so  aa  to. 
use  a  part  of  the  federal  appropriation  at 
this  point,  where  3%  miles  are  under  con- 
tract to  be  built  at  a  cost  of  $46,000.  The 
incident  of  the  rejection  by  the  United  States 
engineers  of  the  plans  proposed  and  con- 
sidered by  the  county  and  railway  company 
for  going  through  the  town  is  of  importance 
as  a  testimonial  in  favor  of  the  Judgment  of 
the  state  authorities,  when  we  come  to  con- 
sider the  charge  of  bad  faith  made  against 
them  by  the  relators.  In  this  case  it  waa 
testified  to  by  the  state's  witnesses  that  in 
locating  primary  or  permanent  state  high- 
ways consideration  was  always  taken  of  local 
interests,  provided  they  did  not  result  in 
making  the  highway  dangerous  or  cause  an 
unwarranted  demand  upon  the  appropriation. 
In  1913  the  Legislature,  in  section  2  of  an 
act  (chapter  90,  Rem.  Code,  i  8733—2)  re- 
lating to  road  and  highway  crosaingB,  pro- 
vided: 

"All  highways  and  extensions  of  highways 
hereafter  laid  out  and  constructed  shall  cross 
existing  railroads  by  passing  either  over  or  un- 
der the  same,  when  practicable,"  etc. 

This  is  the  iwllcy  the  testimony  shows  the 
state  highway  authorities  are  observing  gen- 
erally and  are  seeking  to  apply  in  the  present 
case.  In  the  recent  case  of  State  ▼.  Superior 
Court  of  Adams  County,  191  Pac.  413,  in  dis- 
cussing the  matter  of  condemning  rights  of 
way  for  a  primary  state  highway,  this  court 
said: 

"The  advent  of  the  automobile  and  the  auto 
truck  and  the  consequent  extensive  and  ever- 
growing use  to  whicli  roads  are  put,  makes  it 
necessary  that  main  thoroughfares  be  built 
upon  the  best  route  obtainable." 

It  is  the  contention  of  the  state  that  the 
present  road  through  the  town  of  Wilson 
Creek  presents  many  difficult  engineering 
problems,  the  solution  of  whicdi  would  run 
into  figures  that  make  the  construction  of 
the  North  Central  Highway  over  that' route 
absolutely  prohibited;  and  certain  it  is  tbat 
the  present  appropriation  is  wholly  inade- 
quate for  any  such  plan. 

[1]  The  duty  and  power  of  locating  tbese 
primary  state  highways  is  reposed  by  the 
statute  upon  the  state  highway  authorities, 
subject,  of  course,  to  the  right  of  appeal  to 
the  courts  in  case  of  bad  faith  or  an  abuse 
of  that  power.    In  this  case  the  record  satia- 
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flee  OS  there  has  heen  no  abnse  of  that  power, 
ind  that  there  is  a  reasonable  necessity  for 
acqalrlng  the  right  of  way  through  relators' 
property. 

Secondly,  it  is  claimed  that  the  state  lacks 
power  to  condemn  relators'  property,  becanse 
the  Legislature  has  established  the  route 
through  the  town  of  Wilson  Creek.  This 
contention  Is  made  becanse  of  the  provlstons 
of  diapter  92,  Laws  of  1919,  which  Is  the 
Pnbllc  Highway  Appropriations  Act,  and 
whidi  reads: 

"For  the  engineering,  construction  and  im- 
proTcment,  and  paving  of  the  primary  and  sec- 
ondary highways  of  the  state  hereinafter  ena- 
merated  there  is  hereby  appropriated  out  of 
the  pnblic  highway  fnnd  and  the  motor  vehicle 
fond,  the  respectiTe  sums  aa  follows:  •  •  • 
Sanset  Highway  •  •  •  between  Harrington 
ud  Wilson  Creek  (North  Central  Highway), 
public  highway  fnnd  |S0,000,  motor  Tehicle 
fond  160,000." 

[2]  In  efrect  It  la  argued  that  It  definitely 
locates  this  highway  through  Wilson  Creek, 
and  further  that  the  proposed  route  is  not 
"between".  Wilson  Creek  and  Harrington, 
and  consequently,  as  this  fnnd  could  not  be 
used  for  constructing  the  highway  as  propos- 
ed by  the  state,  there  is  no  necessity  for  ac- 
qnirlng  relators'  lands.  What  may  be  termed 
tite  locating  act  (chapter  110,  Session  Laws 
of  1919),  hereinbefore  quoted  from.  In  es- 
tablishing the  North  Ontral  Highway,  omits 
any  mention  of  Wilson  Creek,  which  is  situat- 
ed between  the  towns  of  E^hrata  and  Krupp, 
and  whidi  two  towns  are  named  in  the  act; 
it  simply  provides  for  the  most  feasible 
route.  An  examination  of  the  statutes  of 
this  state  discloses  there  have  been  establish- 
ed or  created  a  large  number  of  state  high- 
ways in  the  last  several  years,  and  that  It  has 
been  the  policy  of  the  Legislature  to  make 
appropriations  from  time  to  time  to  meet  the 
expenses  of  engineering,  construction.  Im- 
provement, etc.,  of  spedfled  portions  of  the 
difTerent  highways.  The  terms  of  such  act, 
in  this  respect,  are  intended  to  designate  or 
identify  the  particular  link  or  stretch  of  the 
whole  highway  to  which  a  given  appropria- 
tion shall  apply.  In  this  case  we  are  satis- 
fled  there  has  been  a  proper  application  of 
that  Item  in  the  Appropriation  Act  of  1019, 
in  undertaking  to  use  It  for  a  route  through 
relators'  lands,  since  the  evidence  shows 
there  is  no  feasible  route  for  the  stretch  of 
highway  to  which  the  appropriation  act  re- 
lates that  wUl  reach  nearer  the  corporate 
limits  of  the  town  of  Wilson  Creek  than  the 
route  adopted. 

[3]  Further,  without  its  being  spedflcally 
enumerated  in  the  assignment  of  errors,  it 
Is  contended  the  appropriation  in  .this  case 
cannot  be  used,  and  hence  there  can  be  no 
taking  of  relators'  property,  becanse  the  evi- 
dence shows  that  the  provisions  of  section 


6870, 
with. 


Rem.  (3ode,  have  not  been  complied 
That  section  reads: 


"Whenever  any  money  is  appropriated  for 
the  constrnction  of  a  state  road,  the  state  liigh- 
way  commissioner  shall,  unlesa  such  road  has 
been  theretofore  snrveyed,  cause  survey  to  be 
made  of  the  entire  length  of  such  highway,  and 
canse  the  same  to  be  mapped  both  in  outline 
and  profile,  and  shall  also  cause  plans  and 
specifications  for  the  construction  of  such  high- 
way to  be  prepared.  Such  maps,  plans  and 
specifications  shall  be  thereupon  submitted  to 
the  state  highway  board,  and  no  portion  of 
any  appi-opriation  shall  be  expended  upon  such 
road  until  the  state  highway  board  shall  have 
declared  such  road  feasible  and  shall  have  ap- 
proved said  ontline  and  profile  maps  and  said 
{dans  and  specifications." 

That  law  was  passed  In  1907,  before  it 
became  the  practice  of  the  Legislature  to  de- 
fine primary  highways  from  one  end  to  the 
other,  and  must  be  held  to  be  modified  by  the 
act  of  1919  in  making  an  appropriation  for 
the  declared  purpose  of  meeting  the  cost  of 
engineering,  construction,  etc.,  of  only  speci- 
fied portions  of  the  state's  highways. 

The  orders  complained  of  are  afiirmed. 

HOLCOMB,  C.  J.,  and  £OlIN,  PABKSB, 
and  MACKINTOSH,  JJ.,  concur. 


(HI  Wash.  529) 

N0YE8  V.  SCHOICHIRO  KAT8UN0. 
(No.   15897.) 

(Supreme  Court  of  Washington.    Jnly  18, 
1920.) 

1.  Municipal  corporatlOBS  ^9706(S)  —  Evi- 
dence held  to  warrant  belief  plaintiff  taxicab 
driver  was  on  right  side  of  street. 

In  action  against  a  motor  truck  owner  and 
driver  for  injuries  to  plaintiff's  taxicab  in  col- 
lision, evidence  Held  to  warrant  trial  court  in 
believing  that  plaintiff  was  well  to  the  right 
side  of  the  roadway,  where  he  had  a  right  to 
be,  that  he  was  moving  at  low  speed,  etc. 

2.  Municipal  oorporatlons  ^a705(fO)— Tniok 
driver,  who  foreed  taxi  driver  to  turn  to  left, 
cannot  claim  he  was  negligent 

The  owner  and  driver  of  a  motor  truck, 
who  acted  so  that  plaintiff  taxicab  driver  was 
forced  to  go  to  the  left  to  avoid  collision,  can- 
not be  heard  to  say  that  plaintiff  was  negligent 
m  turning  to  left  side  of  street. 

Department  1. 

Appeal  from  Superior  Oourt;  King  County  { 
Calvin  S.  Hall,  Judge. 

Action  by  Archie  B.  Noyes  against  Scboi- 
chiro  Katsuno.  From  Judgment  for  plaintiff, 
defendant  appeals.    Afllrmed. 

William  V.  Park  and  Paol  S.  Dnbuar,  bott> 
of  Seattle,  for  appellant 
Totten  &  Totten,  of  Seattle,  for  reepondent 
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PARKER,  J.  Plaintiff,  Noyes,  seeks  recov- 
ery of  damages  which  he  claims  to  have  suf- 
fered from  Injuries  to  his  tazicab  automo- 
bile, caused  by  the  negligence  of  Katsuno,  in 
that  the  latter  negligently  drove  bis  auto 
truck,  so  as  to  cause  it  to  come  Into  collision 
with  the  plaintiff's  antomobile  at  the  Inter- 
section of  Brlntnall  Place  and  Fifteenth  Ave- 
nue Northeast  in  the  dty  of  Seattle.  A  trial 
in  the  superior  court  for  King  county,  sitting 
without  a  Jury,  resulted  in  findings  and  judg- 
ment in  favor  of  the  plaintiff,  awarding  him 
recovery  against  the  defendant  in  the  sum  of 
$300,  from  which  the  defendant  has  appealed 
to  this  court 

folntnall  Place  ia  a  street  running  in  a 
westerly  and  easterly  direction.  Fifteenth 
avenue  comes  into  it  from  the  north.  These 
two  streets,  in  so  far  as  the  general  course 
of  travel  thereon  is  concerned,  are  much  like 
one  continuous  street,  with  a  bend  at  the 
place  in  question,  forming  an  angle  of  about 
100  degrees.  The  paved  roadway  of  Brlnt- 
nall Place,  at  and  Just  east  of  the  intersec- 
tion, is  38  feet  wide.  The  paved  roadway  of 
Fifteenth  avenue  Is  25  feet  wide.  At  the 
time  in  question  respondent  Noyes  was  driv- 
ing his  automobile  westerly  along  Brlntnall 
Place,  approaching  Fifteenth  avenue  with  a 
view  to  turning  north  in  that  avenue.  He 
was  returning  from  a  funeral,  and  had  sev- 
eral iMssengers  in  his  automobile.  His  auto- 
mobile and  the  truck  of  appellant,  being 
driven  by  himself,  came  Into  coUision  In  the 
intersection  of  the  two  streets. 

Respondent  claims  that  he  was  driving  at 
the-  rate  of  7  or  8  miles  per  hour  close  to  the 
curb  of  Brlntnall  Place,  and  well  within  the 
north  half  of  the  paved  roadway,  when  he 
a)>proached  the  northeasterly  comer  of  the 
street  intersection ;  that  when  be  arrived 
within  a  few  feet  of  the  corner  he  saw  ap- 
pellant's truck  coming  at  a  high  rate  of 
«peed,  20  or  25  miles  per  hour,  turning  from 
Fifteenth  avenue  into  Brlntnall  Place,  and 
cutting  across  the  comer  directly  towards 
bis  (respondent's)  automoMle;  that  it  In- 
stancly  became  apparent  to  him  that  there 
was  i$olng  to  be  a  collision  between  the  two 
autonioblles,  unless  he  turned  either  to  the 
right  ot  to  the  left;  that  be  could  not  turn 
to  the  light  and  escape  the  impending  colli- 
sion, becftuoe  tbere  would  not  be  room  be- 
tween tbv  curb  and  the  course  of  appellant's 
truck  to  8<ifely  pass  and  avoid  such  collision  ; 
that,  flndl/ig  himself  and  his  passengers  In 
such  a  poslilon  of  sudden  peril,  he  turned  his 
machine  to  the  left  and  stepped  on  the  accel- 
erator, wit^  a  view  to  speeding  up  and  al- 
lowing the  truck  to  pass  to  his  right,  the 
course  which  it  was  manifestly  taking  at 
such  a  high  rate  of  speed ;  that  appellant  an 
Instant  later  turned  to  bis  right,  and  the  two 
machines  came  together  on  the  south  side  of 
the  roadway,  not  far  from  the  south  curb 
tbereof.    This  is  the  substance  of  respond- 


ent's version  of  the  accident  as  told  In  his 
testimony.  It  Is  corroborated  in  most  of  its 
material  particulars  by  one  of  his  passengers, 
who  seems  to  have  been  a  disinterested  wit- 


Appellant  claims  that  his  track  was  at  no 
time  east  or  north  of  the  center  line  of  either 
of  the  two  streets,  and  that,  had  respondent 
merely  continued  on  his  course,  there  would 
have  been  no  collision,  though  be  claims  that 
respondent's  automobile  was  mucb  further  to 
the  south — that  Is,  towards  respondent's  left 
— than  he  claims. 

[1]  We  think  the  evidence  was  such  as  to 
warrant  the  trial  court  in  believing  that  re- 
spondent was  well  to  the  right  side  of  the 
roadway,  where  he  bad  a  right  to  be  under 
the  law  of  the  road ;  that  he  was  moving  at 
a  low  rate  of  speed,  while  appellant  was  mov- 
ing at  a  high  rate  of  speed,  and  cutting 
across  the  corner  in  sucb  a  manner  as  to 
threaten  a  head-on  collision  with  respondeit 
near  the  curb  at  the  northeast  comer  of  the 
intersection ;  that  the  situation  thus  created 
by  appellant  was  such  as  to  render  it  appar- 
ent to  respondent  that  he  and  his  passengers 
were  suddenly  placed  in  a  position  of  great 
peril;  that  he  was  induced  thereby  to  turn 
to  the  left  with  a  view  of  avoiding  a  colli- 
sion; and  that,  had  he  not  done  so,  the  In- 
Jury  would  probably  have  been  far  more  seri- 
ous than  resulted.  As  it  was,  no  one  was 
hurt ;  the  only  resultant  injury  being  to  the 
truck  and  automobile. 

[2]  Counsel  for  appellant  contend  that  re- 
spondent should  not  be  allowed  to  recover 
because  the  collision  actually  occurred  upon 
the  south  side  of  the  roadway — that  Is,  south 
of  the  middle  of  the  roadway  at  a  point 
where  appellant  bad  a  right  to  be  with  bis 
truck — and  that  this  must  be  so  because  re- 
spondent violated  the  law  of  the  road  In  go- 
ing to  that  side  of  the  street  This  conten- 
tion would  be  well  grounded  if  appellant's 
actl<xi8  had  not  been  the  cause  of  respondent 
going  to  the  south  side  of  the  street  The 
evidence  being  sucb  as  to  warrant  the  trial 
court  in  beUevlng  that  appellant  created 
such  a  condition  of  apparent  sudden  peril  to 
respondent  and  bia  passmgers,  we  think  ap- 
pellant could  not  be  heard  to  say  tbat  re- 
spondent was  guilty  of  negligence  In  turning 
to  the  south  side  of  the  street 

Counsel  rely  particularly  upon  our  deci- 
sion In  Uoyd  V.  Calhoun,  78  Wash.  438,  138 
Pac.  231;  Id..  62  Wash.  35,  143  Pac.  468. 
That  was  a  case  where  two  automobiles  were 
approaching  each  other  cm  a  road  on  a 
smooth,  open  prairie,  where  there  was  am- 
ple room  to  turn  to  the  right  on  either  side, 
even  off  the  traveled  portion  of  the  road.  It 
became  largely  a  question  as  to  whether  or 
not  respondent's  turning  of  his  car  to  the  left 
and  colliding  with  ^pellant  was  excusable 
under  the  circumstances ;  tbat  Is,  whether  or 
not  bis  thus  violating  the  law  of  the  road 
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waa  excasable.  Jodgfr  Morris,  In  the  dissent- 
ing opinion,  following  tbe  first  hearing,  and 
whidi,  ap<m  rehearing,  became  the  majority 
(pinion,  speaking  for  the  court,  held  that 
racfa  turning  to  the  left  by  respondent  was 
plainly  not  excusable,  and  therefore  was  neg- 
ligence on  his  part,  and  was  the  proximate 
cause  of  the  coIUslon.  In  that  case  respond- 
ent's car  was  In  no  snch  situation  as  we  find 
respondent's  car  in  this  case. 

Adopting  the  view  entertained  by  the  trial 
court,  which  we  think  the  evidence  supports, 
we  find  respondent  in  such  position  that  he 
conld  not  turn  to  the  right  and  avoid  the  ap- 
parent Impending  collision,  and  that  his  only 
possible  chance  to  avoid  the  coUlslcm,  or  to 
lender  it  less  disastrous,  was  to  turn  t«  the 
left.  In  Sheffield  v.  Union  Oil  Co.,  82  Wash. 
386,  144  Pac.  S29,  we  have  a  decision,  written 
also  by  J^idge  Morris,  where  the  one  violat- 
ing  the  law  of  the  road  was  excused  for  do- 
ing so,  and  absolved  from  the  charge  of  con- 
tributory negligence,  because  of  the  sudden 
peril  In  which  he  was  placed  by  the  driver  of 
tbe  oil  company's  truck.  That,  we  think,  is, 
hi  substance,  this  case.    2  R.  C.  Ll  1190. 

Some  contention  Is  made  that  the  amount 
of  req>ondent's  damages  was  not  sufficiently 
clearly  shown.  This,  we  think,  is  without 
merit  It  Is  true  that  the  evidence  as  to  the 
exact  amount  of  respondent's  damages  actu- 
ally suffered  is  not  vwy  satlstbctory ;  but  it 
Is  so  plain  that  he  suffered  at  least  S300 
damages  that  we  do  not  feel  called  upon  to 
farther  discuss  this  question. 

Hie  Judgment  is  affirmed. 

HOLOOMB,  C.  jr.,  and  MAIN,  MAOEIN- 
TOSH,  and  MITOHEIXv  JJ.,  concur. 


(56  Utali.  417) 

MURRAY  CITY  V.  UTAH  LIGHT  &  TRAC- 
TION  CO.  at  al.    (No.   3447.) 

(Suprems  Court  of  Utah.    July  7,  1920.) 

1.  CSBStltutlonal  law  «=3 1 26— Reserved  pow- 
er of  state  to  fix  fare  oan  be  sxsrBlsed  de- 
spite dty  ordlaance. 

Power  to  fix  fare  to  be  received  by  a  street 
nilway  or  its  proprietary  companies  having 
been  retained  by  the  state  by  the  Public  Utili- 
ties  Act,  such  power  can  be  ezerdsed  by  it 
wbenever  the  necessity  requires,  despite  ordi- 
nance of  dty  granting  railway  right  to  oper- 
ate over  a  street;  snch  action  not  impairing 
obligation  of  a  contract  ^ 

2.  Street  railroads  «=a6l( I)— Literal  compli- 
ance with  forfeiture  provisions  must  bs 
shswa. 

Tht  law  does  not  favor  forfdtnres,  and  any 
party  to  a  contract  as  a  contract  between  a 
monlcipality  and  a  street  railroad,  hisisting 
upon  a  forfeiture  of  the  other's  right  there- 


under, must  show  Utersl  compliance  with  all 
provisions  giving  him  snch  right 

Appeal  from  District  Court  Salt  Lake 
County;   Wm.  H.  Bramel,  Judge. 

Action  by  Murray  City  against  the  Utah 
liight  &  Traction  Company  and  the  Utah 
Power  St  Light  Company.  From  Judgment  of 
dismissal,  plaintiff  appeals.    Affirmed. 

John  E.  Pizton,  of  Salt  Lake  City,  for  ap- 
pellant 

J.  F.  MacLane  and  C.  O.  Parsons,  both  of 
Salt  Lake  City,  for  respondents. 

GIDEON,  J.  The  defendants  separately 
demurred  to  the  comidaint  on  the  ground 
that  the  same  does  not  state  a  cause  of  ac- 
tion. The  demurrers  were  sustained.  Leave 
was  given  to  amend.  Plaintiff  elected  to 
stand  up(m  its  complaint  Accordingly  a 
Judgmmt  of  dismissal  was  entered.  From 
that  Judgment  this  ap];>eal  is  prosecuted. 

As  Indicated  by  the  complaint,  the  object 
whldb  plalntitr  seeks  is  the  enforcement  by  the 
court  of  an  ordinance  revoking  or  forfeiting 
the  right  of  the  defendants  to  operate  a  street 
or  interarben  railway  over  the  main  street 
of  plaintiff  dty,  designated  in  the  complaint 
as  State  street  The  right  to  construct  and 
operate  the  street  railway  through  such  city 
was  granted  to  the  predecessor  of  the  defend- 
ant the  Utah  Light  &  Traction  Company  by 
the  city  council  of  said  dty  on  March  23, 
1909.  The  ordinance  (hereinafter  referred  to 
as  franchise  ordinance)  is  set.  forth  in  full  in 
the  complaint  The  alleged  breach  of  cer- 
tain provisions  of  that  ordinance  by  the  com- 
pany now  operating  the  railroad  is  tbe  basis 
of  the  relief  sought  by  the  plaintiff  in  this 
action.  On  May  8, 1919,  the  board  of  commis- 
sioners of  plaintiff  dty  passed  or  adopted  an 
ordinance  (hereinafter  called  revoking  ordi- 
nance)', revoking  in  unambiguous  language 
the  rights  and  privileges  granted  to  the  de- 
fendants and  their  predecessors  by  the  fTan- 
diise  ordinance.  That  ordinance,  among  oth- 
er things,  designates  the  fares'  to  be  charged 
by  the  grantee  for  its  services  In  transport- 
ing passengers  through  said  dty,  and  to  and 
from  Salt  Lake  City,  situate  a  few  miles 
north.  It  is  stipulated  therein  that  no  great- 
er fare,  or  more  than  one  fare,  will  be  charg- 
ed for  the  services  diereln  named.  There  are 
other  provisions  prescribing  tlie  grade  at 
which  the  track  shall  be  constructed;  that 
the  grantee  shall  keep  the  same  in  good  re- 
pair, both  between  the  rails  and  outside  of 
the  track;  that  crossings  shall  be  construct- 
ed, and  other  provisions  looking  to  the  con- 
venience of  tbe  city  and  its  inhabitants.  It 
Is  stated  in  the  complaint  tliat  "the  chief  and 
fundamental  condderaticm"  which  induced 
the  plaintiff  dty  to  pass  the  franchise  ordi- 
nauce  was  the  agreement  on  the  part  of  tha 
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grantee  railway  company  to  transport  pas- 
sengers over  Its  said  line  at  the  price  and  for 
the  fare  stipulated  in  said  ordinance.  It  iS 
also  alleged  ia  tbe  complaint  tbat — 

"Said  defendants  daim  some  justification  for 
Bome  of  the  acts  herein  complained  of,  because 
of  some  pretended  order  or  authority  given  it 
or  them  by  virtue  of  certain  laws  of  the  state 
of  Utah,  or  proceedings  had  in  pursuance 
thereof;  but  any  such  claim  was  and  is  in  vio- 
lation of  the  terms  and  provisions  of  the  Con- 
stitution of  the  state  of  Utah  and  of  the  Unit- 
ed States,  and  especially  of  the  part  relating 
to  the  impairing  of  the  obligation  of  contracts." 

[1]  The  objection  to  the  constltatlcmallty 
of  the  PubUc  Utllltlea  Act  (Laws  1917,  c.  47) 
and  the  orders  made  by  the  commission  are 
sufficiently  discussed  and  determined  by  this 
court  in  Salt  Lake  City  v.  Utah  Light  & 
TractiMt  Company,  173  Pac.  6S6,  3  A.  L.  R. 
716.  In  that  case  the  ordinance  in  question 
here  was  involved.  If,  as  pointed  out  in  that 
opinl(Hi,  the  state,  by  reason  of  its  right  as 
a  sovereign,  retained  the  power  to  modify  or 
annul  a  rate  or  fixed  charge  for  services  ren- 
dered by  a  public  utility  such  as  the  Utah 
Light  &  Traction  Company,  and  any  or- 
der regularly  made  by  such  commission  U  a 
legal  and  binding  order,  it  must  follow  as  a 
necessary  corollary  that  such  act  on  the  part 
of  the  state  through  a  commission  authorized 
by  the  Legislature  would  In  no  way  affect 
other  rights  secured  to  either  party  by  the 
terms  of  a  contract  such  as  the  franchise 
ordinance  in  question  here.  It  is  not  ques- 
tioned that  the  city  authorities  have  and  had 
the  right  to  grant  to  the  defendants  or  their 
predecessors  the  privilege  to  operate  a  street 
railway  upon  the  streets  of  such  dty.  Neither 
Is  it  questioned  that  the  right  exists  to  pre- 
scribe conditions  or  limitations  under  which 
such  privilege  may  be  exercised.  The  power, 
however,  to  fix  the  fare  to  be  received  by 
the  utility,  or  the  defendants  In  this  action, 
is  retained  by  the  state  and  can  be  exercii>ed 
by  It  whenever  the  necessity  requires  action* 
upon  its  part  Salt  Lake  City  v.  Utah  Light 
&  Traction  Company,  supra. 

Section  9  of  the  franchise  ordinance  relat- 
ing to  the  forfeiture  of  the  rights  granted 
thereunder  la  as  follows: 

"If  the  grantee  herein,  ita  successors  or 
assigns,  shall  fail  to  perform  any  of  the  stipu- 
lations of  this  ordinance,  the  ci^  coandl  upon 
sixty  days'  notice,  and  upon  failure  on  the  part 
of  said  company,  its  successors  or  assigns,  to 
perform,  may  declare  said  franchise  and  right 
of  way  forfeited." 

There  Is  no  contention  that  any  notice  of  60 
days,  or  otherwise,  as  required  by  the  fore- 
going section  was  ever  given  or  served.  The 
only  Intimation  that  any  notice  was  ever  giv- 
en the  defendants,  or  either  of  them,  requite 
log  a  compliance  with  the  terms  of  the  ordi- 
nance is  found  in  the  preamble  of  the  revok- 


ing ordinance,  which  ordinance  Is  copied  in 
full  in  the  complaint  It  la  stated  therein 
that  on  April  17, 1919,  a  notice  was  served  up- 
on the  Utah  Light  &  Traction  Company,  one 
of  the  defendants,  to  show  cause,  if  any  it 
had,  before  the  board  of  commissioners  of 
said  dty  on  said  date  why  the  franchise 
should  not  be  forfeited  and  that  In  pursuance 
of  that  notice  the  defendant  the  Utah  Light 
&  Traction  Company  appeared  before  said 
board  on  April  21,  1919,  and  declined  to  make 
any  showing  why  said  franchise  should  not 
be  forfeited  or  to  In  any  way  make  excuse 
for  Its  violations  of  the  terms  of  said  fran- 
dUse,  and  requested  that  Its  objectlcm  to  or 
proted  against  the  jurisdiction  of  said  board 
be  entered  upon  the  dty  records,  together 
with  Its  denial  of  any  alleged  cause  for  for- 
feiture. 

It  evldmtly  was  the  intention  of  the  plain- 
tiff at  the  time  of  the  institution  of  this 
action  that  the  diief  and  prindpal  grievance 
was  the  fbct  that  the  defendant  traction 
company  had  Increased  the  fare  for  services 
In  transporting  passengers  to  a  greater 
amount  than  as  provided  in  the  franchise  or- 
dinance, and  that  the  acts  of  the  Public  Util- 
ities Commission  In  authorizing  such  increase 
were  violative  of  the  contract  existing  be- 
tween the  dty  and  defendants,  and  therefore 
prohibited  by  the  Constitution.  That  ctm- 
tentlon,  however,  as  was  determined  by  this 
court  In  the  case  referred  to,  is  untenable. 

[2]  Other  reasons  alleged  In  the  complaint 
as  a  basis  for  a  forfeiture  of  the  frandiise 
are  that  the  defendants  have  failed  to  lay 
and  maintain  tracks  on  the  grades  fixed  by 
the  plaintiff  dty,  have  failed  and  refused  to 
conform  to  such  grades,  and  that  they  have 
negleded  to  ke^  In  r^nir  the  spaces  be- 
tween the  tracks  and  on  the  outside  of  the 
same,  and  also  have  neglected  to  place  poles 
for  carrying  wires  as  directed  by  the  oflScera 
of  plaintiff  dty.    In  the  very  nature  of  things 
these  alleged  grounds  for  forfdture  could  be 
easily   remedied   by   the   defendant    traction 
company,  and  doubUess  would  be.  If   that 
company  were  required  so  to  do  by  a  notice 
such  as  is  provided  for  in  said  section  S.    We 
express  no  opinion,  however,  upon  the  rig:Iit 
of  the  plaintiff  city  to  have  a  cancellation  of 
the  privileges  granted  by  the  franchise  ordi- 
nance for  failure  on  the  part  of  the  rallwaiy 
company  to  oomply  with  such  provisions  of 
the  ordinance  last  referred  to  after  the  notice 
given  as  required  by  section  5.     It  will   be 
time  enough  to  pass  ui>on  such  question  at 
any  time  the  determination  of  the  same  la 
necessary  or  essential  to  a  decision  of  tbe 
matters  presented  in  sudi  a  case.    It  is  suffi- 
dent  to  say  that  the  law  does  not  fkvor  for- 
feitures, and  any  party  to  a  contract  insist- 
ing upon  a  forfeiture  of  the  other's  rlehts 
thereunder  must  show  a  literal  compliance 
with  all  provisions  of  the  contract  giving  bim 
such  rij^t;  otherwise  relief  will  not  be  grant- 
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ed.  Camp  Mfg.  Co.  y.  Parker,  dl  Fed.  705,  S4 
C.  C.  A.  55.  See,  also,  12  R.  C.  L.  p.  203 ;  IB 
C.  J.  p.  279,  S  43a 

The  judgment  of  the  district  court  Is  af- 
flnned,  with  costs. 

CORFMAN,  0.  J.,  and  FRICK,  WEBER, 
and  THURMAN,  JJ.,  concur. 


(Se  Utab,  442) 

HUNTSVILLE    IRR.  ASS'N  at  al.  v.  ROLLO 
et  al.    (No.  3471.) 

(Supreme  Court  of  Utah.     July  8,  1920.) 

1.  Waters  and  water  ooursea  «=»I40  —  Prior 
right  of  appropriation  heid  not  waived  by 
agreement. 

Agreement  by  irrigation  asaociatlonB,  prior 
appropriators  of  water,  to  furQiah  the  nae  of 
their  joint  canal  to  carry  specified  amoant  of 
water  to  a  point  from  which  aecondary  appro- 
priator  diverted  water,  in  consideration  of  the 
right  to  enlarge  ditch  across  the  letter's  land, 
held  not  a  waiver  of  prior  right  to  appropria- 
tion of  such  amount  of  water,  though  irrigation 
association  continued  for  some  years  to  supply 
him  with  such  water. 

2.  Evideooe  «=»207(2)— Statement  of  oounael 
held  not  an  admisalon  of  prior  right  of  ap- 
propriation. 

In  prior  appropriators'  action  to  enjoin  eec- 
ondary  appropriator  from  diverting  water,  in 
which  plaintiffs  conceded  that  defendant  had  a 
secondary  right  to  the  water,  a  statement  by 
plaintilfs*  connael,  during  cross-examination 
of  a  witness,  that  the  defendant's  right  to 
water  was  not  in  controversy  held  not  an  ad- 
mission that  defendant's  right  to  the  water 
was  prior  to  that  of  plaintiffs. 

Appeal  from  District  Court,  Weber  Coun- 
ty; A.  W.  Agee,  Jndge. 

Action  by  the  Huntsvllle  Irrigation  As- 
sociation and  others  against  Peter  Rollo  and 
others.  Judgment  for  the  named  defendant, 
and  judgment  of  dismissal  as  to  defendants 
not  named,  and  plaintiffs  appeal.  Reversed 
and  remanded. 

Chez  ft  Barker,  of  Ogden  for  appellants. 
Halverson,  Kimball  ft  Farr,  of  Ogden,  fOr 
respondents. 

THURMAN,  J.  Plaintiffs  brought  this  ac- 
tion In  the  district  court  of  Weber  county  to 
enjoin  defendants  from  diverting  certain 
waters  from  the  south  fork  of  Ogden  river. 
Plaintiffs  are  irrigation  corporations,  organ- 
ized under  the  laws  of  Utah  for  the  purpose 
of  furnishing  and  distributing  water  to  their 
respective  stockholders  for  irrigation  and 
other  beneficial  purposes. 

The  joint  complaint  of  plaintiffs  alleges 
that  more  than  60  years  before  the  com- 
mencement of  the  action  the  predecessors  of 


plaintiffs,  by  means  of  dams  and  ditches  con- 
strubted  by  them,  diverted  and  appropriated 
certain  quantities  of  water  from  the  south 
fork  of  said  river,  and  conducted  the  same 
upon  their  lands  situated  In  Weber  county; 
that  said  quantities  of  water  have  ever  slnc^ 
been  useh  by  said  plaintiffs  from  June  1  to 
October  15  of  each  and  every  year  for  the 
Irrigation  of  said  lands  and  for  the  other  pur- 
poses mentioned ;  that  the  quantity  of  water 
so  appropriated  and  used  by  the  iHuntsvllle 
Irrigation  Association,  hereinafter  called  the 
HuntsviUe  Company,  was  30  second  feet, 
and  that  the  quantity  so  appropriated  and 
used  by  the  Felt-Peterson-Slater  Water  ft 
Canal  Company,  hereinafter  called  the  Felt- 
Peterson  Company,  was  2%  second  feet; 
that  ft  Is  necessary  to  Irrigate  said  lands  In 
order  to  produce  agricultural  crops,  and 
that  all  of  said  water  so  appropriated  and 
used  was  necessary  for  the  irrigation  of  said 
lands,  and  for  other  beneficial  purposes.  It 
Is  then  alleged  in  the  complaint  that  at  vari- 
ous times  in  the  month  of  July,  1919,  while 
plaintiffs  were  distributing  said  water  to 
their  stockholders  to  irrigate  their  crops,  and 
while  said  crops  were  in  actual  need  of  said 
water,  defendants  entered  upon  the  said 
south  fork  of  said  river  at  a  point  above 
where  plaintiffs  diverted  said  water,  and  cut 
the  banks  of  said  river,  and  by  means  of 
ditches  wrongfully  diverted  therefrom  abonf 
4  second  feet  of  said  water,  thereby  making 
it  impossible  for  plaintiffs  to  furnish  and  de- 
liver to  their  stockholders  the  aforesaid  quan- 
tities of  water  to  which  they  were  entitled. 
The  complaint  also  alleges  threats  on  the 
part  of  defendants  to  continue  said  unlawful 
diversions  of  water  and  the  belief  of  plain- 
tiffs that  defendants  will  execute  said 
threats  and  continue  said  unlawful  diver- 
sions If  not  restrained  by  judgment  of  the 
court 

The  answer  of  defendants  admits  that  the 
lands  of  plaintiffs'  stockholders  require  Irri- 
gation to  produce  agricultural  crops,  and  de- 
nies the  remaining  allegations  of  the  com- 
plaint It  demands  judgment  that  plaintiffs 
take  nothing  by  their  complaint  but  does  not 
ask  for  affirmative  relief. 

The  trial  court  found  that  plalntlfls'  pred- 
ecessors in  interest  appropriated  the  quanti- 
ties of  water  claimed  by  them  more  than  50 
years  ago,  and  conducted  the  same  upon  their 
lands,  and  that  thereafter  said  predecessors 
and  plaintiffs  had  continuously  used  said 
water  during  the  irrigation  season  of  each 
year  from  June  1  to  October  1,  for  the  Irri- 
gation of  agricultural  crops  and  for  domestlo 
use  and  the  watering  of  stock.  The  court  al- 
so found' that  defendant  Peter  Rollo  In  187S 
appropriated  4  second  feet  of  water  from  the 
same  stream  and  that  thereafter  he  and  big- 
successors  in  Interest  had  continuously  di- 
verted and  used  the  same  for  Irrigation,  wa- 
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terlng  stock  and  domestic  purposes  during 
tbe  irrigation  season  from  June  1  to  October 
1  of  each  and  every  year.  It  also  found  that 
the  said  appropriation  by  said  defendant 
Peter  Rollo  when  made  was  subject  and 
junior  to  the  appropriation  made  by  plaln- 
tifFs.  The  court  further  found,  In  effect, 
that  by  reason  of  a  certain  agreement  enter- 
ed Into  July  29,  1891,  between  the  plaintiff 
HuntsTlUe  Ck>mpany  and  defendant  Peter 
Rollo  said  company  had  waived  any  priority 
of  right  It  may  have  had  as  against  def^d- 
ants  concerning  the  water  in  controversy. 
In  this  connection  the  court  also  found  that 
from  and  after  the  date  of  said  agreement 
and  until  tbe  year  1904  said  Huntsville  Com- 
pany, during  each  and  every  irrigation  sea- 
son from  June  1  to  October  1,  had  delivered 
to  defendant  Peter  RoUo  said  4  second  feet 
of  water  of  the  waters  of  said  stream  for 
the  purposes  above  mentioned,  and  that  said 
plaintiff  Felt-Peterson  Company  was  cogni- 
zant thereof  and  acquiesced  therein. 

As  conclusions  of  law  the  court  found  that 
plaintiffs  were  entitled,  to  the  quantities  of 
water  claimed  by  them,  but  subject  to  the 
right  of  defendant  Peter  Rollo  to  4  second 
feet  of  the  water  of  said  stream.  The  action 
as  Against  the  other  defendants  was  dis- 
missed. Judgment  was  entered  in  accordance 
with  the  above  findings  and  conclusions,  from 
which  Judgment  plaintiffs  appeal  and  assign 
as  error  the  findings  of  fact  and  conclusions 
by  which  defendant  Peter  Rollo  was  awarded 
4  second  feet  of  the  water  as  a  prior  right 
against  the  rights  of  the  plaintiff  corpora- 
tions. 

The  mere  statement  of  the  case  shows  on 
its  face  that  the  agreement  between  plain- 
tiff Huntsville  Company  and  defendant  Peter 
Rollo  in  1891  became  and  was  a  controlling 
factor  in  the  findings  and  conclusions  of  the 
court  Without  that  agreement,  and  the  con- 
duct of  the  parties  thereafter  as  found  by  the 
court,  the  findings  and  conclusions  must  have 
been  in  favor  of  the  plaintiffs  and  relief 
awarded  in  accordance  with  the  prayer  of 
their  complaint. 

What  then  are  the  facts  In  respect  to  mat- 
ters leading  up  to  the  agreement,  and  what 
is  the  agreement  that  was  entered  Into  by 
the  contracting  parties?  The  record  disclos- 
es the  fact  to  be,  as  stated  in  tbe  complaint, 
that  plaintiff  corporations  divert  the  water 
from  tbe  stream  in  question  by  means  of  sep- 
arate ditches  and  Intakes  situated  below  the 
intakes  of  the  ditches  used  by  defendant. 
The  plaintiffs  ihade  their  appropriation  in 
1861  and  1862.  The  defendant  Peter  Rollo 
made  his  appropriation  in  1877  or  1878.  In 
1891  the  plaintiff  Huntsville  Company,  with- 
out the  co-operation  or  knowledge,  as  far  as 
the  record  discloses,  of  its  coplalntiff  in  this 
action,  entered  into  the  agreement  upon  which 
the  court  bases  its  findings  and  conclusions 
to  which  we  have  referred.    The  agreement. 


as  set  forth  In  req^ondents*  brief,  reads  aa 
follow*: 

"An  agreement  entered  into  on  this  29th'day 
of  Jnly  A.  D.,  1891,  between  Peter  Rollo  and 
Portia  RoUo,  bis  wife,  both  of  Huntsville,  in  the 
county  of  Weber,  territory  of  Utah,  acting  for 
themselves  and  for  William  Rollo,  their  father, 
whose  agent  they  are,  the  parties  of  the  first 
part,  and  A.  W.  Oamer,  president  of  the  Hnnts- 
ville  Irrigation  Association  Company,  and  A. 
J.  Anderson,  acting  president  of  the  Mountain 
Canal  Irrigation  Association  Company,  parties 
of  the  second  part,  witnesseth: 

"That  the  parties  of  the  first  part  for  the 
sum  of  $85.00,  receipt  whereof  is  hereby  ac- 
knowledged, bargain,  grant  and  sell  all  of  their 
right,  title,  and  interest  in  the  Huntsville  and 
Mountain  joint  irrigation  canals  from  a  point 
west  ot  the  north  and  south  center  section  line 
of  section  IB,  provided:  That  said  joint  irriga- 
tion canal  furnish  the  use  of  their  joint  canal 
to  carry  200  Inches  of  water  from  the  bead  of 
their  canal  to  a  point  10  rods  east  of  said  cen- 
ter line  of  said  section  10,  and  that  said  com- 
panies pot  in  a  suitable  ditch  at  said  point  for 
the  purpose  of  taking  said  water  on  to  the 
Peter  RoUo  land." 

The  trial  court,  in  the  findings  and  conclu- 
sions of  which  appellants  complain,  construes 
this  agreement  together  with  other  matters 
of  record  to  mean  that  plaintiff,  tbe  Hunts- 
ville Company,  obligated  Itself  to  deliver  to 
defendant  Peter  Rollo  4  second  feet  of  the 
water  of  said  stream  at  bis  point  of  diver- 
sion from  the  canal  mentioned  In  the  asree- 
ment  during  each  and  every  irrigation  sea- 
son, even  if  it  required  all  the  water  flowing 
in  the  stream.  The  language  of  the  Instni- 
ment,  standing  alone,  is  not  susceptible  of 
that  construction.  If  we  construe  the  Ian* 
guage  in  the  light  of  the  drcumstanoea  un- 
der which  the  agreement  was  made,  its  mean- 
ing and  Intent  become  reasonably  clear.  The 
Huntsville  Compaqy  evidently  desired  for 
its  own  convenience  to  move  its  point  of  di- 
version higher  up  the  stream.  The  defend- 
ant Peter  Rollo  diverted  water  at  two  points 
of  diversion,  known  as  his  upper  ditch  and 
lower  ditch.  The  upper  ditch  diverted  wa- 
ter at  a  point  about  one-half  mile  above  the 
intake  of  the  Huntsville  Company's  ditch, 
and  was  susceptible  of  enlargement  so  aa  to 
carry  water  for  both  the  Huntsville  Company 
and  the  defendant.  The  plaintiff  was  wUUng 
to  pay  a  consideration  for  the  privilege  of 
enlarging  the  ditch  across  defendant's  land, 
and  In  addition  to  the  money  consideration 
mentioned  in  the  agreement  was  willing  to 
obligate  Itself  to  construct  the  dltdi  of  suffi- 
cient capacity,  not  only  to  convey  Its  own 
water,  but  also  200  inches  for  the  defendant, 
down  to  his  point  of  diversion.  It  was  stip- 
ulated that  200  inches  is  tbe  equivalent  of 
4  second  feet.  These  are  the  drcumstancea 
under  which  the  agreement  was  entered  into. 
It  certainly  cannot  be  deduced  from  the  lan- 
guage of  the  instrument,  whether  considered 
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alone  or  in  connection  with  the  drcnmstanc- 
es  mentioned,  that  the  HuntsviUe'  Ck>mpany 
Intended  thereby  to  concede  to  the  defendant 
a  prior  right  to  any  portion  of  the  water. 
The  evidence  shows  that  the  HuntsTlIIe  Com- 
pany ordlnarUy,  during  every  irrigation  sea- 
son needed  all  the  water  It  had  appropriat- 
ed. A  considerable  portion  of  the  time  it 
was  compelled  to  get  along  with  less.  In  the 
opinion  of  the  writer  the  fair  and  reasonable 
Interpretation  of  the  agreement  is  that  the 
Huntsvllle  Company  only_ undertook  to  make 
the  ditch  large  enough  to  carry  its  own  wa- 
ter and  in  addition  thereto  4  second  feet  for 
the  defendant,  without  any  concession  what- 
ever that  defendant  was  entitled  to  that 
quantity  of  water.  Indeed  It  is  dlfficnlt  to 
see  why  the  Huntsvllle  Company  should  have 
had  any  concern  as  to  the  quantity  of  water 
to  which  defendant  was  entitled.  That  ques- 
tion was  not  tn  any  manner  involved  in  the 
agreement  as  written.  Whether  the  defend- 
ant's right  was  a  primary  or  a  secondary 
right  would  make  no  difference.  It  required 
the  same  capacity  to  convey  the  water  of 
one  class  as  it  did  the  other. 

But  the  trial  court  also  fonnd  that  after 
said  agreement  was  entered  into  and  from 
that  time  down  to  1004  when  the  Huntsvllle 
Company  again  changed  its  point  of  diver- 
sion, it  continued  to  use  said  canal  during 
the  irrigation  season,  and  delivered  to  said 
defendant  Peter  Rollo  the  said  4  second  feet 
of  water  from  said  stream.  This  is  regarded 
by  respondent  as  a  practical  construction  of 
said  agreement,  interpreting  the  meaning  of 
the  contracting  parties. 

C<xiceding  that  this  findii^  is  supported  by 
the  evidence,  there  is,  nevertheless,  a  cogent 
reason  why  the  delivery  of  the  water  to  the' 
defendant  down  to  1904  Is  not  available  as  a 
practical  construction  of  the  agreement. 
There  is  no  finding  of  the  court  that  during 
this  same  period  of  time  the  Huntsvllle  Com- 
pany did  not  have  all  the  water  to  which  it 
was  entitled  by  virtue  of  Its  appropriation. 
If,  dnring  the  whole  period  of  time  from  the 
date  of  the  agreement  down  to  1904,  the 
Huntsvllle  Company  had  its  30  second  feet 
of  water  available  for  use,  and  was  not  de- 
prived of  iu»y  part  thereof  by  defendant, 
what  grounds  did  the  plaintiff  have  for  com- 
plaint? It  must  be  conceded  that  If  such  was 
the  case  the  defendant,  even  though  his  right 
may  have  been  only  a  secondary  right,  was  en- 
titled to  the  4  second  feet  of  water,  or  even 
more  if  the  wat.er  was  available. 

[1]  For  the  reasons  stated,  we  ore  of  the 
opinion  that  neither  the  agreement  itself  nor 
the  agreement  coupled  with  the  so-called  prac- 
tical construction  Justified  the  findings  and 
conclusions  of  the  court  by  which  defendant 
was  awarded  a  prior  right  to  4  second  feet 
of  the  water  as  against  the  plaintiffs. 

[2]  There  is,  however,  another  feature  of 
the  case,  conaldered  in  connection  with  what 


has  been  said,  upon  which  retpondents  seem 
to  rely  with  more  than  ordinary  confidence. 
During  the  cross-examination  of  one  of  plain- 
tiffs' witnesses  concerning  the  rights  of  de- 
fendants to  4  second  feet  of  water  of  the 
ditch  in  question  the  witness  testified  to  the 
effect  that  such  was  a  recognized  right  In 
response  to  a  question  by  the  court  appel- 
lants' counsel  stated  in  effect  that  such  right 
was  not  in  controversy ;  that  that  was  not 
why  .the  suit  was  brought.  This  on  Its  face 
would  seem  to  be  an  unqualified  admission 
that  defendant  was  entitled  to  4  second  feet 
of  the  water.  But  even  If  we  give  to  the  lan- 
guage a  literal  construction  it  would  require 
a  strained  interpretation  to  hold  that  appel- 
lants', counsel  Intended  thereby  to  admit  that 
defendants'  right  was  prior  to  plaintiffs'. 
As  we  read  the  pleadings  and  the  evidence  in 
the  case,  the  contention  of  plaintiffs  from  the 
beginning  to  the  end  of  the  entire  proceeding 
was  that  plaintiffs'  rights  to  the  water  claim- 
ed by  them  was  superior  to  that  of  defend- 
ant. Even  the  witness  who  testified  as  above 
stated,  on  redirect  examination,  explained 
bis  meaning  by  saying,  in  effect,  that  defend- 
ant was  entitled  to  that  quantity  of  water 
only  when  plaintiffs*  rights  were  sui^Ued. 
In  view  of  these  drcruistanoes,  it  is  incon- 
ceivable that  appellant  Intended  to  concede 
away  the  very  right  for  which  the  action  was 
commenced.  It  was  conceded  by  plaintiffs 
that  defendant  had  a  right  to  the  water,  but 
subsequent  and  subject  to  the  rights  of  plain- 
tiffs. Whether  defendant  also  had  a  primary 
right,  to  the  extent  of  4  second  feet,  equal 
with  the  rights  of  plaintiffs,  or  whether  he 
had  a  superior  right  by  reason  of  acquies- 
cence or  estoppel,  is  a  question  which  we  pur- 
posely leave  undetermined.  The  defendant, 
as  before  stated,  rested  without  offering  any 
evidence.  In  view  of  the  apparent  admission 
made  by  appellants'  counsel  to  which  we  have 
referred,  defendant,  no  doubt,  felt  Justified 
in  resti^  >,  without  offering  any  evidence. 
For  that  reason  the  court  believes  It  would 
be  manifestly  unjust  to  foreclose  the  defend- 
ant by  directing  findings  and  conclusions  in 
favor  of  the  plaintiffs. 

Before  concluding,  It  la  pertinent  to  sug- 
gest .  that  In  our  opinion  the  evidence  is 
wholly  insufficient  to  Justify  the  finding  that 
the  Felt-Peterson  Company  acquiesced  in  the 
agreement  between  the  Huntsvllle  Company 
and  the  defendant  or  in  the  alleged  contlno- 
ons  delivery  of  4  second  feet  of  the  water  tc 
the  defendant.  What  the  evidence  may  dis- 
close upon  a  new  trial  we  have  no  means  of 
determining,  and  we  have  studiously  avoided 
passing  upon  any  controverted  question  ex- 
cept those  specifically  referred  to  in  this  opin- 
ion. 

For  the  reasons  stated  the  judgment  is  re* 
versed  and  the  cause  remanded  for  a  new 
trial.  The  parties,  at  their  option,  should  have 
the  right  to  recast  their  pleadings  and  make 
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such  alterations  therein  as  to  them  seem  prop- 
er. The  costs  to  be  equally  divided  between 
plaintiffs  and  defendant 

CORFMAN,  C.  J.,  and  FRICK,  WBBER, 
and  GIDSON,  JJ.,  concur. 


(5S  Utah,  449) 

JONES  MIN.  CO.  V.  CARDIFF  MIN.  &  MILL. 
CO.  et  al.    (No.  2401.) 

(Supreme    Court   of   Utah.    Apiril    28,    1920. 
Behearinc  Denied  July  15^   1920.) 

i.  Corporations     <8=>3 12 (I)— "Directors"     are 
managing    agents   and    may   be   oharged    at 
trustees  with  corporate  money  or  funds. 
Directors    are    not    trustees    in    the    true 
sense  of  the  term,  but  are  the  managing  agents 
of  the  corporation,  and  as  such  sustain  a  fidu- 
ciary  relation   both  to  it  and   to   the   stock- 
holders collectively,  and  if  they  wrongfully  deal 
with   or  appropriate   money   or  funds   of   the 
corporation  they  may  be  charged  as  trustees 
with  respect  to  such  property  the  same  as  any 
other  agent  or  person  who  sustains  a  fiduciary 
relation  to  his  principal. 

[EM.  Mote.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Direc- 
tor.] 

2.  Limitation  of  aotlont  «=sl00(7)— Causo  of 
action  for  oorporato  directors'  fraudulent 
aet  arises  on  discovery  of  fraud. 

Corporation's  action  to  have  defendants  de- 
clared trustees  for  the  benefit  of  the  corpora- 
tion as  to  mining  claim  on  ground  that  reloca- 
tion was  pursuant  to  collusive  agreement  be- 
tween director  of  the  corporation  and  reloca- 
tors  was  barred  by  limitationB  under  Comp. 
Laws  1917,  I  6468,  subd.  4,  three  years  from 
the  discovery  of  the  directors'  violation  of  the 
fiduciary  relationship,  the  fiduciary  relationship 
of  the  director  to  the  corporation  arising  out 
of  a  constructive  or  implied  trust  and  not  an 
expressed  trust.^ 

3.  Equity  «=»67— Laches  based  upon  principles 
of  equity. 

The  doctrine  of  laches  is  not  based  upon 
time  alone,  but  rests  on  the  maxims  and  prin- 
ciples of  equity. 

4.  Corporations  «=>596 — Contlnus  to  exist 
though  without  oflloers  or  doing  business. 

That  a  corporation  was  without  directors 
and  officers  and  hsd  entirely  ceased  to  do  busi- 
ness did  not  deprive  it  from  being  a  corpora- 
tion and  continuing  to  exist  as  such. 

5.  Corporations  ^=»504 — That  corporation  was 
without  ofllcers  no  answer  to  defense  of  lim- 
itations and  laches. 

In  an  action  by  a  corporation  defended  on 
the  ground  of  laches  and  limitations.  It  was  no 
answer  to  such  defense  that  the  corporation 
was  without  officers  and  directors  and  had  ceas- 
ed to  do  business  during  the  interval  between 


>  Otbson  V.  Jensen,  48  Utah,  248,  1S8  Pac.  426;  Salt 
Ltdie  Cltr  V.  Inveatment  Co.,  4S  UUb.  181.  134  Pac. 


the  time  of  the  fraud  complained  of  and  the 
commencement  of  the  action,  since  the  stock* 
holders  could  have  at  any  time  elected  the 
necessary  officers  to  bring  the  action  or  could 
have  brought  action  in  their  own  name. 

6.  Evideaoe  «=329— Court  will  tako  Judicial 
notice  of  corporation  laws. 

The  court  will  take  Judicial  notice  that  two 
persons  were  not  the  sole  incorporators  of  the 
corporation  and  owned  all  the  stock  thereof, 
since  such  a  corporation  and  ownership  would 
have  been  in  violation  of  the  statute. 

7.  Mines  and  minerals  4s>38 (5)— Action  as  to 
mining  claim  based  on  oolluslvs  agreomsnt 
with  corporate  director  held  barred  by  laches. 

Corporation's  action  to  declare  a  trust 
based  on  the  relocation  of  mining  claim  on 
which  plaintiff  corporation  had  made  original 
location,  pursuant  to  collusive  agreement  be- 
tween defendants  and  director  of  plaintiff  cor- 
poration, brought  15  years  after  the  fraud 
complained  of,  was  barred  by  laches;  the  cor- 
poration and  stockholders  being  charged  with 
notice  of  the  relocation. 

8.  Evidenco  «=329— Judicial  notice  taltoa  of 
mode  of  obtaining  title  to  mining  dalm. 

Court  will  tak<-  judicial  notice  how  and  un- 
der what  law  the  title  to  lode  mining  claims 
may  be  obtained  from  the  government  of  the 
United  States. 

9.  Corporations  «=»3I9(6)— Limitation  of  ac- 
tions «=>  1 79  (2)— Allegation  of  loss  of  books 
does  not  overcome  defense  of  laobes  and  lim- 
itations. 

Allegation  that  books  of  corporation  were 
lost  during  interval  between  fraud  committed 
by  director  and  the  commencement  of  action 
based  thereon  is  not  sufficient  to  overcome  de- 
fense of  laches  and  limitations  in  absence  of 
allegation  that  diligent  effort  had  been  made 
to  find  books. 

10.  Evidonoe  «=329— Court  will  take  JudMal 
notice  as  to  land  laws. 

Court  will  take  judicial  notice  of  the  law 
that  lands  in  the  United  States  bearing  metal- 
liferous ores  can  be  acquired  only  by  means  of 
development,  and  that  improvements  must  be 
made  annually  either  on  the  particular  claim 
or  on  some  contiguous  claim,  and  that,  if  not 
made  (m  the  claim,  notice  must  be  posted  there- 
on as  to  place  where  work  is  being  done  or 
improvements  being  made. 

11.  Corporations  «=>3I0(2)— Directors  hold  to 
high  degree  of  fldeilty. 

Directors  are  held  to  a  very  high  degree 
of  integrity  and  fidelity  in  the  discharge  of 
their  duties. 

12.  Equity  «=365(l)— Will  uot  permit  wrong- 
doer to  profit.  ^ 

Equity  will  not  permit  A  wrongdoer  to 
profit  by  his  wrong. 

13.  Equity  «=364  —  Will  not  encouraoe  stale 
claims. 

Equity  should  always  insist  upon  reasonable 
Jiligence,  and  not  encourage  stale  claims,  and 
thus  open  the  doors  of  courts  to  those  who  have 
slept  upon  their  rights. 

Gideon  and  Weber,  JJ.,  dissenting. 


e=»For  other  cases  see  same  topic  and  KBY-NUMBSR  In  sU  K«r-Numberad  Digests  and  lodaxes 
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Appeal   from    District   Court,    Salt 
Cotmty;    Wm.  H.  Bramel,  Judge. 

Action  by  the  Jones  Mining  Company 
against  tbe  Cardiff  Mining  &  Milling  Compa- 
ny and  otliers.  Judgment  of  dismissal,  and 
plaintlft  appeals.     Affirmed. 

James  Pardee  and  A.  B.  Sawyer,  Jr.,  both 
of  Salt  Lalte  City,  for  appellant 

Wm.  M.  McOrea,  of  Salt  Lake  City,  for 
respondents. 

FKICK,  J.  This  action  was  Instituted 
for  the  purpose  of  having  the  defendants 
declared  trustees  and  as  holding  In  trust 
for  the  use  and  benefit  of  the  plaintiff  a 
certain  mining  claim  hereinafter  referred-  to. 
The  complaint  is  very  long,  and  the  state- 
ments therein  are  somewhat  loose  and  in- 
artificial, with  many  repetitions  and  some 
conclusions.  The  material  and  controlling 
facts  alleged  are  as  follows: 

It  Is  alleged  that  the  Jones  Mining  Com- 
pany of  Utah,  hereinafter  called  plaintiff, 
Is  a  mining  corporation,  and  that  the  defend- 
ant Cardiff  Mining  &  Milling  Company,  here- 
inafter designated  company,  Is  a  corporation ; 
that  in  the  year  1902  plaintiff  was  the  owner, 
subject  to  the  paramount  title  of  the  United 
States,  and  in  possession  of  what  Is  known 
as  the  Wrexim  mining  claim  in  Salt  Lake 
county,  Utah;  that  the  notice  of  location 
of  said  mining  claim  was  duly  recorded  In 
Salt  Lake  county  In  1S91;  that  the  assess- 
ment or  representation  work  upon  said  claim 
was  performed  up  to  and  including  the  year 
1901,  and  that  the  same  was  not  open  for 
relocation  until  after  the  1st  day  of  Janu- 
ary, 1902;  that  in  September,  1902,  one 
Thomas  B.  Jones,  now  deceased,  and  the  de- 
fendant Reamer,  were  the  only  directors 
of  the  plaintiff.  (It  is,  however,  stated  in 
plaintiff's  brief  that  "at  the  time  of  the  com- 
mitment  of  the  fraud  [1902]  Jones  was  a  di- 
rector and  the  only  director  of  the  company," 
the  plalnUff.)  Then  it  is  alleged  that  the 
number  of  directors  provided  for  by  the 
articles  of  incorporation  of  plaintiff  was  five ; 
that  aU  the  other  acting  directors  (except 
Jones)  bad  died  prior  to  1902  and  no  suc- 
cessors had  been  elected;  that  in  the  fall 
of  1902  Jones,  Price,  and  Reamer  entered 
into  a  conspiracy  to  defraud  the  plaintiff 
of  Its  Interest  in  said  claim  by  relocating 
the  same;  tliat  said  claim  was  accordingly 
relocated  in  September,  1902,  in  the  name 
of  said  Reamer  as  the  "Mountain  Chief"; 
that  the  location  notice  was  duly  recorded  in 
Salt  Lake  county;  that  said  Reamer,  as  a 
part  of  said  conspiracy,  "in  about  a  year's 
time  was  to  convey  it  to  Jones,"  but  that 
said  Reamer  at  no  time  conveyed  the  same 
to  said  Jones ;  that  said  Reamer  thereafter 
conveyed  a  one-half  interest  in  said  mining 
claim  to  bis  codefoidant  Price,  and  there- 
after "said  Price  and  Reamer  were  holding 
the  lesal  title  to  said  property  as  trustees 


In  trust  for  the  benefit  and  use  of  the  Jones 
Mining  Company  of  Utah,"  the  plaintiff 
herein ;  that  on  December  6,  1906,  said  Price 
and  Reamer  "conveyed  to  the  defendant 
Cardiff  Mining  &  Milling  Company  the  entire 
interest  in  said  Mountain  Chief  mining  claim, 
and  said  company  received  it  and  based  its 
organization  with  other  claims  on  said  Moun. 
tain  Chief  mining  Claim,  and  the  defendant 
Cardiff  Mining  Company  now  holds  the  le- 
gal title  thereto";  that  said  company  pur- 
chased with  fuU  knowledge  of  plaintUTs 
interest  In  said  mining  claim  and  that  it  is 
not  an  innocent  purchaser;  that  said  Price 
and  Reamier  promoted  and  organized  the  com- 
pany and  became  stockholders  and  officers 
therein,  said  Reamer  owning  186,000  shares 
and  said  Price  250,000  shares  of  the  capital 
stock;  that  in  the  month  of  March,  1905, 
said  Jones  died;  that  said  Reamer  was  a 
son-in-law  of  said  Jones  and  acted  as  the 
executor  of  the  last  will  and  testament  of 
said  decedent,  but  made  no  mention  in  the 
Inventory  or  in  the  final  decree  of  distribu- 
tion of  said  estate  that  it  had  any  interest 
in  or  held  any  stock  In  the  plaintiff;  that 
Reamer's  wife  was  an  heir  of  said  decedent 
and  a  beneficiary  under  his  wlU,  but  none 
of  the  other  heirs  or  beneficiaries  under 
said  will  knew  of  the  decedent's  Interest  in 
said  mining  claim,  and  they  did  not  know 
until  about  the  month  of  July,  1017,  that 
they,  as  heirs  of  said  decedent,  owned  any 
stock  in  plaintiff;  that  plaintiff  never  knew 
that  any  development  work  had  been  done  on 
said  claim,  and  that  no  work  was  ever  done 
upon  the  surface  or  any  ore  taken  from  the 
surface  thereof;  that  up  to  the  time  said 
Jones  died  no  stoclcholders'  meeting  was 
ever  called  or  held,  and  that  no  stockholders' 
meeting  was  called  or  held  until  in  the 
month  of  July,  1917,  at  which  time  the  stock- 
holders of  the  plaintiff  elected  a  new  board 
of  directors,  and  that  at  that  time  the 
plaintiff,  for  the  first  time,  became  aware 
of  the  fraud  and  misconduct  of  the  defend- 
ants ;  that'  the  books  of  the  plaintiff  were 
lost  in  or  about  the  year  1901  and  wera  not 
found  until  the  year  1917 ;  that  one  Thomas 
Miller  was  the  first  president  of  plaintiff, 
and  at  the  time  of  bis  death,  in  September, 
1901,  owned  a  majority  of  the  stock  of 
plaintiff;  that  bis  heirs  lived  in  New  York 
City  and  did  not  know,  nor  did  the  plain- 
tiff know,  that  they,  as  heirs  of  said  Miller, 
owned  any  stock  in  plaintiff ;  that  the  estate 
of  said  Miller  was  administered  upon  and 
final  distribution  thereof  made  in  1912,  and 
that  no  stock  of  plaintiff  was  ever  invento- 
ried and  the  administrator  of  said  estate  did 
not  know  that  said  Miller  was  a  stockholder 
in  the  plainUff;  that  "Margaret  Miller,  a 
daughter  of  Thomas  Miller,  visited  In  Salt 
Lake  City,  Utah,  about  1903,  hearing  that 
her  father  had  an  interest  in  a  mining 
claim,   but  not  knowing   that  his  Interest 
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consisted  of  shares  of  stock  In  the  plaintiff 
mining  company,  Inquired  of  Thomas  V. 
J(me8  at  that  time  about  the  matter,  and  be 
told  ber  that  they  were  not  shipping  any 
ore  from  the  premises,  bnt  if  they  ever  did 
anything  with  it  that  the  heirs  of  Thomas 
Miller  would  be  protected."  It  is  also  al- 
leged  that  one  Robert  Jones,  an  heir  of 
said  Thomas  B.  Jones,  had  instituted  a  suit 
In  May,  1917,  for  the  purpose  of  appointing 
a  receiver  for  the  plaintiff,  but  that  the  same 
failed  because  no  legal  service  could  be  made 
npon  It  It  is  also  alleged  in  general  terms 
that  all  the  stockholders  had  exercised  doe 
diligence  In  instituting  an  action  and  that 
none  of  them  had  any  notice  of  the  wrongs 
that  were  perpetrated  by  the  defendants 
Price  and  Reamer  with  respect  to  the  prop- 
erty la  question.  There  are  some  other- al- 
legations which  are  material  to  which 
special  reference  will  be  made  In  the  course 
of  the  opinion.  There  are  also  some  addi- 
tional  allegations  to  which  I  have  not  sped- 
ally  referred,  but  they  are  merely  conclu- 
sions and  have  no  controlling  influence  here. 

The  record  shows  that  a  demurrer  to  a 
former  complaint  had  been  overruled  and 
an  answer  duly  filed;  that  thereafter  tbo 
case  was  transferred  to  another  Judge  who, 
without  a  withdrawal  of  the  answer  (as  he 
might  do),  entertained  the  demurrer  now  In 
question  namely,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  that  the  action  is  barred,  and  that 
the  plaintiff  cannot  recover  on  account  of 
laches,  and  sustained  the  same.  It  also  ap- 
pears from  the  record  that  a  patent  was  ob- 
tained by  Price  and  Reamer  for  the  claim 
In  question  in  December,  1906.  In  view, 
however,  that  it  is  expressly  alleged  In  the 
complaint  that  Price  and  Reamer  obtained 
the  legal  title  to  said  claim  and  that  in  1906 
they  conveyed  the  same  to  the  company, 
who  is  now  holding  the  legal  title,  the  record 
referred  to  Is  of  no  Importance  except  by 
way  of  explaining  plaintiff's  contentions, 
since  it  is  not  claimed  that  fraud  was  prac- 
ticed against  the  United  States  in  obtaining 
the  legal  title,  but  plaintiff  confirms  the  legal 
•title  obtained  by  Price  and  Reamer  and  con- 
veyed to  the  company  by  them,  and  prays 
judgment  that  the  same  be  conveyed  to  It. 

The  plaintiff  appeals  from  a  Judgment 
dismissing  the  complaint  and  assigns  the 
ruling  of  the  court  In  sustaining  the  demur- 
rer as  error. 

The  statute  upon  which  defendants  rely, 
Comp.  Laws  Utah  1917,  i  6468,  subdiv.  4,  pro- 
vides that  "an  action  for  relief  on  the  ground 
of  fraud  or  mistake"  shall  be  begun  within 
"three  years;  the  cause  of  action  in  sudi 
case  not  to  be  deemed  to  have  accrued  until 
the  discovery  by  the  aggrieved  party  of  the 
facts  constituting  the  fraud  or  mistake."  In 
consld«ing  whether  this  action  is  barred,  it 
U  important  to  keep  in  mind:  (1)  The  rela- 
tionship of  the  ooriwratloD  directors  to  their 


corporations;  (2)  the  diaracter  and  omdl- 
tion  of  the  mining  claim  which  is  the  sub- 
ject-matter of  this  action;  and  (3)  the  dor- 
mant condition  and  utter  inactivity  of  the 
plaintiff  corporation  and  the  stockbolders  for 
a  period  of  16  years  or  more  preceding  the 
beginning  of  this  action. 

[1]  While  corporation  directors  are  con- 
stantly spoken  of  as  trustees,  they  are  not 
trustees  in  the  true  sense  of  that  term.  They 
are  the  managing  agents  of  the  corporation, 
and,  as  such,  sustain  a  fiduciary  relation 
both  to  It  and  to  the  stockholders  collective- 
ly, and  in  case  they  wrongfully  deal  with  or 
appropriate  the  money  or  funds  of  the  cor- 
poration they  may  be  charged  as  trustees 
with  respect  to  such  property  precisely  tbe 
same  as  any  other  agent  or  person  who  sus- 
tains a  fiduciary  relation  to  his  principal 
may  be  charged.  Corporation  directors  are 
therefore  not  trustees  of  an  express  trust  by 
virtue  of  their  office,  and  hence  cannot  be 
subjected  to  the  consequences  arising  out  of 
that  relation.  Mr.  Pomeroy,  in  his  excellent 
work  on  Equity  Jurlsprudoice  (3d  Ed.  | 
1088),  defines  tbe  relation  of  corporation  di- 
rectors as  being  "analogous"  to  that  of  trus- 
tees. In  section  1089  be  more  fully  defines 
their  status  as  that  of  managing  agents  and 
fiduciaries,  and  he  there  says  that  it  Is  of 
the  utmost  Importance  to  keep  in  mind  the 
true  relationship  of  the  directors  to  their 
corporations,  since  the  respective  duties, 
rights,  and  remedies  depend  upon  such  rela- 
tionship. The  relationship  of  corporation  di- 
rectors to  th^  principals,  the  corporations, 
is  well  and  correctly  stated  in  tbe  case  of 
Wallace  v.  Lincoln  Savings  Bank,  89  Tenn. 
630,  16  a  W.  448.  24  Am.  St  Rep.  625,  by 
Mr.  Justice  Lurton,  who  subsequently  be- 
came one  of  tbe  Justices  of  the  Supreme 
Ck>urt  of  the  United  States,  In  the  foUowing 
words: 

"Directors  are  not  express  trustees.  The  lan- 
guage of  Special  Judge  InKersol  in  Shea  v.  Ma- 
bry,  1  Lea,  319,  that  'directors  are  truateea,* 
etc.,  is  rhetorically  sound,  but  technically  in- 
exact It  is  a  statement  often  found  in  opin- 
ions, but  is  true  only  to  a  limited  extent. 
They  are  mandatorieB;  they  are  agents;  they 
are  trustees  in  the  sense  that  every  agent  is  a 
trustee  for  his  principal,  and  bound  to  exer- 
cise diligence  and  good  faith;  they  do  not  hold 
the  legal  title,  and  more  often  than  otherwise 
are  not  the  officer  of  the  corporationB  having 
possession  of  the  corporate  property;  they  are 
equally  interested  with  those  they  represent; 
they  more  nearly  represent  the  managing  i>art- 
ners  in  a  business  firm  than  a  technical  trustee. 
At  most  they  are  implied  trustees  in  whose  favor 
the  statutes  of  limitations  do  run.  Hughes  v. 
Brown,  88  Tenn.  678 ;  Spering's  Appeal,  71  Pa. 
St  11,  10  Am.  Rep.  684 ;  Moraweti  on  Private 
Corporations,  |  616." 

That  statement  Is  approved  and  quoted  by 
Mr.  Fletcher  in  his  recent  work  entitled 
Fletcher's  Qyc.  Coips.  (volume  4,  |  2261). 
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The  doctrine  la  also  approved  by  Mr.  Thomp- 
son, In  his  work  on  Corporations  {2d  Ekl.  vol. 
2,  I  1176).  The  doctrine  is  also  thoroughly 
sapported  in  3  Clark  and  Marshall,  Private 
Corps..  {  747,  In  these  words: . 

"It  is  sometimes  said  that  the  directors,  trus- 
tees, and  other  officers  of  a  corporation  are 
trustees  for  the  corporation,  or  for  the  stock- 
holders coIIectiTel?,  and  in  a  certain  sense  that 
is  true.  They  are  not  trustees,'  however,  in 
the  strict  sense  of  the  term.  Properly  speaking, 
the  relation  is  that  of  principal  and  agent,  and 
the  liability  of  directors  and  other  officers  of 
the  corporation  for  mismanagement  is  determin- 
ed by  sabstantially  the  same  principles  which 
determine  the  liability  of  any  other  agent  to 
his  principal  for  faUnre  to  perform  the  daties 
which  he  has  undertaken.  'The  liability  of  of- 
ficers to  the  corporation  for  damages  by  negli- 
gent or  unauthorised  acts  rests  upon  the  com- 
mon-law rale  which  renders  every  agent  liable 
who  violates  his  authority  or  neglects  his  duty 
to  the  damage  of  his  principal.' " 

In  aecti<»i  765,  subdiv.  f,  the  antfaois  far- 
ther say: 

"Some  of  the  courts  have  held  that  the  rela- 
tion between  the  directors  and  other  officers  of 
a  corporation  and  the  corporation  or  the  stock- 
holders collectively  is  that  of  trustee  and  cestui 
que  trust  to  such  an  extent  that  the  statute  of 
limitations  does  not  run  against  a  suit  in  equity 
against  them  to  compel  them  to  account  or  pay 
damages  for  misapplication  of  assets  or  mis- 
management, at  least  until  they  have  ceased  to 
occupy  the  relation.  This  view,  however,  is 
contrary  to  the  weight  ,of  authority.  Properly 
speaking,  the  relation  between  a  corporation  and 
its  officers  is  not  that  of  trustee  and  cestui  que 
trust,  but  is  that  of  principal  and  agent,  and  in 
most  jurisdictions  the  statute  of  limitations  ap- 
plies both  to  actions  at  law  and  suits  in  equity 
to  compel  officers  to  account  for  assets  misap- 
propriated by  them,  or  to  hold  them  liable  for 
losses  caused  by  their  wrongful  or  unauthorized 
acts,  or  by  their  negligence.  The  statute,  when 
applicable;  will  not  begin  to  run  until  the  cor- 
poration has  knowledge  of  the  fraiidulent  or 
wrongful  acts,  and  the  knowledge  of  the  guilty 
officers  is  not  imputable  to  it. 

"An  action  by  a  corporation  against  its  offi- 
cers to  hold  them  liable  for  losses  on  the  ground 
of  mismanagement  may  be  barred  by  laches,  or 
the  corporation  may  be  estopped  by  having  con- 
sented to  or  acquiesced  in  the  acts  complain- 
ed of.  And  individual  stockholders  may  be  es- 
topped to  sue  by  reason  of  the  participation  or 
acqxdescence,  or  by  laches." 

In  1  Beach  on  Trusts  and  Tmstees,  §  191, 
the  author  lays  down  the  doctrine  that  direc- 
tors may  be  diarged  as  "constmcHve  trus- 
tees." To  the  same  effect  Is  1  Perry  on 
Trusts,  f  430.  Indeed,  there  is  not  a  single 
text-'wrtter,  so  far  as  the  writer  is  advised, 
fliat  does  not  lay  down  the  same  rule. 

[2]  Plaintiff,  In  Its  brief,  states: 

"At  the  time  of  the  commitment  of  the  fraud, 
Jones  was  a  director  and  the  only  director  of 
the  company." 


That  did  not  make  him  a  trustee  of  an  ex- 
press trust  He  was  not  such  by  virtue  of 
his  office,  and  there  certainly  are  no  tActa 
alleged  from  which  such  a  relationship  can 
be  deduced.  There  Is  therefore  no  question 
of  an  express  trust  in  this  case,  and  the  stat- 
ute of  limitations  is  applicable  here  precise- 
ly as  in  any  other  fiduciary  relations  out  of 
which  constructive  or  Implied  trusts  arise. 
In  all  such  cases  the  statute  begins  to  run 
from  the  time  that  the  complaining  paijy 
discovered  the  wrongs  complained  of  or  when 
he  was  apprised  of  such  facts  and  circum- 
stances with  respect  thereto  as  would  put  a 
person  of  ordinary  intelligence  and  prudence 
upon  inquiry.  The  law  Is  stated  to  that  ef- 
fect by  this  court  in  the  case  of  Gibson  v. 
Jensen,  48  Utah,  248,  168  Pac.  426,  and  in 
Salt  Lake  Oity  v.  Investment  Co.,  43  Utah, 
181, 134  Pac.  603.  If  therefore  the  facts  and 
drcumstances  which  came  to  the  knowledge 
of  the  plaintiff  corporation  were  such  as 
would  have  caused  a  person  of  ordinary  pru- 
dence and  intelligence  to  act,  then  It  Should 
have  acted,  and  the  statute  of  limitations 
was  s^t  in  motion  as  to  It  This  is  so  quite 
apart  from  the  doctrine  of  laches  which  is 
always  an  important  element  in  actions  like 
the  one  at  bar  and  which  is  relied  on  by  de- 
fendants. 

[3]  While  in  actions  at  law  the  statute  of 
limitations  absolutely  fixes  the  time  within 
which  actions  may  be  brought,  such  la  not 
necessarily  the  case  In  equity.  The  doctrine 
of  laches  is  not  based  upon  time  alone.  The 
general  doctrine  Is  well  and  tersely  stated 
in  10  B.  C.  L.  I  142,  p.  895,  in  the  following 
words: 

"It  is  a  familiar  doctrine  that,  apart  from 
any  question  of  statutory  limitation,  courts  of 
equity  will  discourage  laches  and  delay  in  the 
enforcement  of  rights.  The  general  principle 
is  that  nothing  can  call  forth  the  court  of  chan- 
cery into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.  Where  those  are  wanting, 
the  court  is  passive  and  does  nothing.  The 
doctrine  is  founded  principally  on  the  equity 
maxims,  'he  who  seeks  equity  must  do  equity,' 
'be  who  comes  into  equity  must  come  with 
clean  hands,'  and  'the  laws  serve  the  vigilant, 
and  not  those  who  sleep  over  their  rights,'  and 
is  based  on  considerations  of  public  policy.  Its 
object  is  in  general  to  exact  of  the  complainant 
fair  dealing  with  his  adversary,  and  the  rule 
was  adopted  largely  because  after  great  length 
of  time,  from  death  of  parties,  loss  of  papers, 
death  of  witnesses,  change  of  tities,  intervention 
of  equities,  or  other  causes  there  is  danger  of 
doing  injustice,  and  there  can  be  no  longer  a 
safe  determination  of  the  controversy." 

The  doctrine  of  laches,  therefore,  rests  up- 
on the  purest  principles  of  equity. 

While  courts  may  not  approve  of  what 
may  have  beat  dcme,  tf  done  wrongfully, 
they,  nevertheless,  refuse  relief  because  the 
complainant  did  not  exercise  reasonable  dili- 
gence In  enforcing  bis  right*  and  has  permlt- 
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ted  tbem  to  become  stale  and  unenforceable. 
The  doctrine  is  enforced  In  the  case  of  Pat- 
terson T.  Hewitt,  195  V.  S.  309,  25  Sup.  Ct. 
35,  49  £<.  Ed.  214.  In  that  case  there  was  an 
express  trust  which  related  to  a  mining 
claim,  Mr.  Justice  Brown,  speaking  for  the 
court.  In  referring  to  the  diligence  that  Is 
required  upon  the  part  of  claimants  of  min- 
ing property,  and  in  discussing  the  doctrine 
of  laches,  at  page  321  of  195  U.  S.,  at  page 
38  of  25  Sup.  Ct  (49  I>.  Ed.  214),  used  the  fol- 
lowing language: 

"There  is  no  class  of  property  more  subject 
to  sudden  and  Tiolent  flactuations  of  value  than 
mining  lands.  A  location  which  to-day  may 
have  no  salable  value  may  in  a  month  become 
worth  its  millions.  Tears  may  be  spent  in  work- 
ing such  property  apparently  to  no  purpose,  when 
suddenly  a  mass  of  rich  ore  may  be  discovered, 
from  which  an  immense  fortune  is  realized. 
Under  such  circumstance,  persons  having  claims 
to  such  property  are  bound  to  the  utmost  dili- 
gence in  enforcing  them,  and  there  is  no  class 
of  cases  In  which  the  doctrine  of  laches  has 
been  more  rel^itlessly  enforced." 

[♦]  Counsel  for  plaintiff,  however,  strenu- 
ously Insist  that  the  statute  of  limitations 
has  no  application  In  this  case  and  that 
laches  cannot  be  Invoked  against  their  client 
because  of  Its  legal  status.  They,  In  their 
brief,  assert:  "The  company  [plaintiff]  had 
existence,  but  It  was  absolutely  paralyzed." 
Further,  that  because  there  were  no  directors 
or  o£Bcers  the  plaintiff  was  utterly  Impotent, 
and,  while  It  always  retained  Its  rights  as  a 
corporation,  yet  no  duty  was  imposed  upon 
it,  nor  upon  the  stockholders,  to  act,  and  no 
notice  of  any  kind  or  character  can  be  im- 
puted to  It  or  to  them.  This  contention  Is 
based  upon  the  alleged  fact  that  plaintiff  was 
without  directors  and  officers  and  had  entire- 
ly ceased  to  transact  business.  That  fact, 
however,  did  not  deprive  It  from  being  a 
corporation  and  continuing  to  exist  as  such. 
In  2  Mor.  Prlv.  Corp.  i  1004,  the  law  Is 
stated  to  be: 

"The  company  still  continues  to  be  a  corpora- 
tion in  the  eye  of  the  law,  and  may  sue  and  be 
sued  In  that  capacity." 

In  5  Thomp.  Corp.  {  6479,  It  Is  said:    . 

"It  has  been  many  times  decided  by  the  va- 
rious courts  of  this  country  that  there  is '  no 
dissolution  by  death,  ineligibility  or  withdrawal 
of  the  corporate  ofBcers,  or  by  a  failure  to  elect 
officers  for  any  period  of  time,  so  long  as  there 
are  members  having  the  power  under  the  char- 
ter or  governing  statute  to  elect  officers." 

To  the  same  effect  are  sections  6487,  6489, 
and  6492. 

Now,  If,  as  Is  contended  by  plaintiff's  coun- 
sel, the  stockholders  had  the  power  to  elect 
new  officers  in  1917,  they  necessarily  possess- 
ed that  power  all  the  time  from  1901,  when, 
it  seems,  there  already  were  vacancies  on 
the  board  al  directors.    It  Is  utterly  unten- 


able to  insist  that  the  stockholders  bad  sacb 
power  In  1917,  but  were  Impotent  during  all 
of  the  preceding  years  from  1901  forward. 
If  the  corporation  had  a  legal  existence  for 
the  purpose  of  keeping  Intact  all  of  Its  legal 
rights,  It  of  necessity  must  also  have  existed 
for  the  purpose  of  aifordng  them  by  suing 
In  the  courts.  Just  as  Is  stated  In  the  authori- 
ties; but,  If  it  lacked  the  necessary  agents 
to  sue,  it  nevertheless  was  the  duty  of  the 
stockholders  to  elect  them.  Mr.  Cook,  In  his 
great  work  on  Corporations,  In  volume  2  (7th 
Ed.)  §  631,  In  referring  to  what  constitutes 
a  dissolution  of  a  corporation  so  that  it  can- 
not be  sued  or  cannot  sue,  says: 

"There  are  acts  and  facts  whidi  do  not  in 
themselves  constitute  a  dissolution.  A  dissolu- 
tion is  not  etFected  by  a  failure  to  elect  officers; 
*  *  *  by  a  cessation  of  all  corporate  business 
and  acts;  nor  by  the  death  of  its  stockhold- 
ers.     

In  Camaghan  v.  Exporters'  &  Producers' 
Oil  Co.,  11  N.  T.  Supp.  at  page  174,i  In  speak- 
ing of  the  effect  of  a  corporation  becoming 
dormant  because  itbas  ceased  to  do  baslness, 
it  lb  said: 

"The  company  stiU  continues  to  be  a  corpora- 
tion in  the  eye  of  the  law,  and  map  tne  and  he 
sued  in  that  oapadty.    •    •    •  "    (Italics  mine.) 

To  the  same  effect  la  Evarts  ▼.  EUling- 
worth  Mfg.  Co.,  20  Oonn.  447.  In  4  Fletcher, 
Cyc.  Corp.  |  2930,  after  stating  that  a  "want 
of  officers  does  not  affect  the  capacity  of  the 
corporation  to  be  sued,"  it  is  further  said: 

"ObviouBly  the  total  lack  of  officers  would  pro- 
duce a  state  of  inability  to  sue  due  to  the  want 
of  corporate  organs.  Either  a  stockholder's 
suit  in  behalf  of  it  or  one  of  the  last-elected 
officers  holding  over  would  seem  to  be  the  prop- 
er practice  in  such  a  case." 

[S]  All  this  simply  goes  to  show  that  the 
stockholders  of  the  corporation  may  not  per- 
mit it  to  become  and  remain  dormant  and  In- 
sist that  their  own  Inaction  constitutes  aa 
answer  to  the  plea  of  the  statute  of  limita- 
tions or  of  laches.  Such  a  doctrine  would 
necessarily  result  in  permitting  the  stock- 
holders not  only  to  successfully  defend  as 
against  all  laches,  but  they  could  at  will  ex- 
tend the  statute  of  limitations  for  any  lengtb 
of  time  they  desired:  If  the  corporatlcm  ex- 
ists as  a  legal  entity  and  possesses  the  right 
to  Invoke  the  aid  of  the  courts  at  all  times, 
as  pointed  out  by  the  authorities,  but  falls 
or  is  Impotent  to  do  so  by  reason  of  the  lack 
of  directors  and  the  stockholders  may  at 
any  time  dect  the  necessary  agents  to  Insti- 
tute an  action,  or,  If  they  choose,  may  brinff 
one  In  their  own  name  or  la  the  name  of  any 
one  of  them  In  behalf  Of  the  corporation.  It 


'Reported  in  tull  In  the  New  Tork  Supplement: 
reported  as  a  memorandum  declilon  wlthoat  opin- 
ion m  S7  Hun,  688. 
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mast  neceesarlly  follow  that  those  stockhold- 
ers cannot  shield  themselves  behind  their 
own  Inaction.  The  plaintiff  may  have  be- 
come dormant,  but  It  it  did  it  was  the  fault 
of  the  stockholders,  and  hence  they  cannot 
gain  an  advantage  upon  the  one  hand  and 
escape  legal  consequences  upon  the  other 
by  reason  of  such  fault 

[•]  By  what  I  have  Just  said  I  have  not 
been  unmindful  of  the  fact  that  it  is  alleged 
that  the  Miller  heirs  did  not  know  that  their 
father  was  a  stockholder  In  the  company  and 
that  they  did  not  learn  of  that  fact  until  the 
books  were  found,  and  that  substantially  the 
same  excuse  for  the  Jones  belra  is  alleged. 
It  is  also  alleged  that  Miller  and  Jones  "prac- 
tically owned  all  of  the  stock"  of  the  com- 
pany. If  it  be  conceded  that  the  Miller  heirs 
can  excuse  themselves  for  not  investigating 
Into  their  father's  affairs  for  more  than  15 
j/^rs  after  his  death,  no  such  excuse  is  avail- 
able on  behalf  of  the  Jones  heirs.  Plain- 
tiff's counsel  have,  however,  failed  to  account 
for  all  of  the  stockholders.  No  doubt  they 
attempt  to  do  that  by  alleging  that  Miller 
and  Jones  'practically  owned  all  of  the 
stock."  As  a  pleading  the  term  "practically 
owned  all  of  the  stock"  is  not  only  a  very 
loose  and  unsatisfactory  way  of  stating  a 
fact  but  it  is  very  uncertain.  All  that  can 
be  asserted  with  any  degree  of  certainty  with 
respect  to  it  is  that  it  means  less  than  all. 
It  may,  however,  mean  a  considerable  quan- 
tity less  than  the  whole  and  it  may  even 
mean  much  less,  all  depending  upon  whether 
the  capital  stock  was  divided  into  a  large 
or  a  small  number  of  shares.  In  case  the 
capital  stock  were  divided  into  a  million  or 
more  shares,  800,000  or  900,000  or  9.50,000 
shares  might  be  considered  as  "practically 
all."  Be  that  as  it  may,  however,  we  must 
take  Judicial  notice  of  the  fact  that  under 
onr  statutes  Mr.  Miller  and  Mr.  Jones  could 
not  have  been  the  sole  incorporators  of  the 
Jones  Mining  Company  and  thus  conld  not 
have  subscribed  for  or  owned  all  of  the  stock. 
There  must  have  been  some  additional  stock- 
holders who  are  not  accounted  for.  The  at- 
tempt is  made,  however,  to  make  that  fact 
immaterial  by  the  allegation  that  by  reason 
of  the  fact  that  Mr.  Price  and  Mr.  Reamer 
bad  ctmcealed  their  acts  neither  the  heirs  of 
Miller  nor  the  heirs  of  Jones,  nor  any  of 
the  other  stockholders,  had  any  knowledge 
regarding  the  claims  of  Price  and  Reamer. 
For  reasons  hereinafter  stated,  however,-  it 
will  appear  that  the  law  imputed  notice  to 
them,  and  hence  the  allegation  Is  without 
force  or  effect. 

If  therefore  it  is  desired  to  arrive  at  a  Just 
and  equitable  result  in  this  case,  it  is  im- 
portant to  keep  in  mind  the  real  facts  and 
drcTunstances  and  the  true  relationship  of 
the  parties.  The  controlling  facts  and  drcum- 
Btances  of.  this  case,  as  they  are  alleged  in 
the  complaint,  and  as  conceded  in  counsel's 


brief,  relating  to  the  question  of  diligmce, 
are  in  substance  as  follows:  Mr.  Jones,  in 
1902,  was  the  sole  director  of  the  plaintiff 
corporation.  For  how  long  a  time  prior 
thereto  he  was  such  is  not  disclosed.  It  is 
alleged,  however,  that  one  Thomas  Miller 
was  the  principal  stockholder  of  such  cor- 
poration, that  is,  that  he  owned  the  majori- 
ty of  the  stock  and  that  he  died  in  September, 
1901.  If,  as  is  conceded,  there  was  but  one 
director  in  the  year  1902,  we  may  well  as- 
sume that  that  condition  existed  during  the 
latter  pari^  of  Mr.  MlUer's  life  and  that  the 
stockholders,  even  during  that  period,  no 
longer  complied  with  our  statute  in  elect- 
ing directors  but  permitted  the  corporation 
to  become  dormant,  or  "go  to  sleep"  as  sug- 
gested by  plaintiff's  counsel.  That  condi- 
tion continued  uninterrupted  for  a  period  of 
more  than  15  years,  when,  according  to,  plain- 
tiff's counsel,  the  corporation  was  awakened 
from  its  protracted  slumber  and  upon  looking 
around  discovered  that  it  had  been  grievous- 
ly defranded  in  the  year  1902.  PlaintlfTs 
counsel  base  their  whole  claim  in  meeting  the 
plea  of  the  statute  of  limitations  and  of 
laches  upon  the  fact  that  the  corporation  be- 
came dormant  and  remained  so  for  more  than 
fifteen  years.  This  claim,  no  doubt,  is  prompt- 
ed by  the  necessities  of  the  case  If  tliat 
claim  fails,  then  all  falls.  What  are  the 
facts  that  are  alleged  and  are  necessarily 
implied  from  those  that  are  alleged  in  re- 
spect to  the  character  of  the  property  in 
qnestlon? 

It  is  alleged  that  the  plaintiff  was  the 
6wner  of  a  certain  mining  claim  and  that 
the  location  notice  was  duly  recorded  In  the 
public  records  of  Salt  lake  county  as  pro- 
vided by  law.  It  is  further  alleged  that  the 
defendants  Reamer  and  Price,  in  collusion 
with  Jones,  who  subsequently,  in  1905,  died, 
relocated  said  claim  in  September,  1902,  and 
that  the  boundaries  and  dpscrlptlon  of  the 
claim  as  relocated  were  Identical  with  the 
boundaries  and  description  of  the  claim  of  the 
original  location  and  that  the  notice  of  reloca- 
tion of  said  claim  was  likewise  recorded  In  the 
public  records  of  said  county  as  provided  by 
law.  It  is  further  alleged  that  in  1906  "said 
Price  and  Reamer  were  holding  the  legal  title 
to  said  property  as  trustees  in  trust  for  the 
benefit  and  use  of  the  Jones  Mining  Com- 
pany of  Utah."  Then  it  is  further  alleged 
that  in  December,  1906,  said  Price  and  Ream- 
er "conveyed  to  the  defendant  Cardiff  Min- 
ing &  Milling  Company  the  entire  interest 
In  said  Mountain  Chief  mining  claim  [the 
claim  in  question  in  this  action]  and  said 
company  received  it  and  based  its  organiza- 
tion with  other  claims  on  said  Mountain 
Chief  mining  claim,  and  the  defendant  Car- 
diff Mining  &  MUIing  Company  now  holds 
the  legal  title  thereof,"  which  title,  it  is  al- 
leged, it  obtained  with  notice  and  therefore 
is  not  an  innocmt  purchaser.    It  is  further 
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alleged  "tbe  ground  covered  by  the  Wrexlm 
mining  claim  1b  tbe  same  and  is  the  identi- 
cal ground  covered  by  the  Mountain  Chief 
mining  claim,"  and,  farther,  "the  Mountain 
Chief  mining  claim  Iq  designated  by  the  Sur- 
veyor General  as  lot  6332,"  and  that  the 
same  was  "recorded  at  9:40  a.  m.  in  boolc  s 
of  mining  deeds,  pages  114, 115." 

[7,1]  If  the  boundaries  and  description 
of  the  daim  as  relocated  by  the  defoidants 
Beamer  and  Price,  and  for  which  a'  patent 
was  obtained,  are  Identical  with  those  of  the 
original  location  and  the  relocation  notice 
was  recorded  as  provided  by  law,  then  there 
was  absolutely  no  concealment  either  at- 
tempted or  effectuated  by  them  in  making  the 
location.  A  mere  casual  examination  of  the 
records  would  at  once  have  disclosed  that 
the  new  location  covered  precisely  the  ground 
covered  by  the  original  location.  The  plain- 
tiff and  the  stockholders  certainly  were 
charged  with  notice  of  the  description  and 
boundaries  of  the  claim  as  originally  located 
and  of  which  plaintiff  alleges  It  was  in  pos- 
session In  1902.  Plaintiff  therefore  had  ready 
means  of  learning  Just  what  was  claimed  by 
the  defendants  as  early  as  1902.  In  view 
that  the  plaintiff  alleges  that  it  had  no  knowl- 
edge of  the  collusive  agreement  entered  into 
by  Mr.  Jones  on  the  one  hand  and  by  Reamer 
and  Price  upon  the  other,  the  notice  of  re- 
location was  notice  to  it,  as  it  was  to  all 
the  world,  that  the  defendants  who  relocated 
the  claim  did  not  locate  it  for  its  benefit  but 
did  so  on  their  own  behalf  and  for  their  own 
benefit.  The  case  in  this  regard,  therefore, 
is  not  like  the  case  of  an  express  trust  where* 
the  trustee  transacts  business  in  his  own 
name  but  for  the  use  and  benefit  of  his  cestui 
que  trustent  If  therefore  the  record  of  the 
location  notice  was  constructive  notice  to  the 
whole  world  of  what  defendants  claimed,  it 
necessarily  was  also  constructive  notice  to  the 
plaintiff  and  to  the  stockholders.  Moreover, 
it  is  alleged  that  the  defendant  mining  com- 
pany subsequently  acquired  from  Price  and 
Beamer  and  now  holds  the  legal  title  to  said 
mining  claim.  We  are  required  to  take  Judi- 
cial notice  of  how  and  under  what  law  the  ti- 
tle to  lode  mining  claims  may  be  obtained 
from  the  government  of  the  United  States.  In 
applying  for  a  patent  to  the  mining  claim,  the 
applicant  was  required  to  make  an  official 
survey  and  plat  of  the  claim  and  to  file  the 
same  with  a  complete  description  and  an  al>- 
stract  of  title,  showing  the  source  of  title,  In 
the  land  office  of  the  United  States  at  Salt 
Lake  City  and  to  post  the  same  in  a  con- 
spicuous place  upon  the  mining  claim  and  in 
said  land  office,  and,  further,  to  publish 
notice  of  the  application  for  patent,  with  the 
description,  etc.,  of  the  mining  claim  in  a 
newspaper.  The  notices  aforesaid  were  re- 
quired to  be  kept  posted  and  the  notice  was 
required  to  be  published  in  a  newspaper  for 
the  q;)eclfled  length  of  time.    All  this  had  to 


be  done  openly  and  In  a  manner  to  apprise 
every  one  who  had  or  claimed  any  interest  in 
or  to  the  mining  claim  in  question  that  the 
patent  was  being  applied  for  and  for  whose 
use  and  benefit  Here  again,  in  view  that 
there  was  no  express  trust  whereby  it  was 
agreed  that  the  acts  that  were  being  done, 
while  done  In  another's  name,  were,  neverthe- 
less, done  for  the  use  and  benefit  of  the  plain- 
tiff corporation,  it,  like  all  the  world,  was  re- 
quired to  take  notice  of  the  claim  of  the  ap* 
pllcant  for  patent.  If  the  acts  of  the  patent 
claimant  were  notice  to  all  the  world,  they 
certainly  w^re  notice  to  plaintiff.  Can  any 
one  doubt  that  in  view  of  the  publicatlcHi  ot 
the  notice  and  the  posting  of  the  plat  and  no- 
tice upon  the  claim,  etc.,  in  applying  for  a  pat- 
ent, any  one  who  claimed  an  interest  in  or 
to  the  mining  claim  adversely  to  the  pat- 
ent claimant  would  have  to  file  an  adverse 
claim  as  required  by  law  and  in  default  ot 
that  would  waive  his  right  to  the  dainr? 

It  is  true  that,  in  case  certain  legal  rela- 
tions exist  between  the  applicant  for  a  patent 
and  the  one  claiming  either  the  whole  or 
only  an  interest  In  the  mining  claim,  such 
as  tenant  in  common,  or  as  a  trustee  of  an 
express  trust,  or  where  a  claimant  furnished 
the  money  to  the  applicant  for  the  patent 
and  the  latter  agreed  to  or  legally  la  required 
to  act  for  the  claimant  in  obtaining  it,  no 
adverse  claim  need  be  made.  Such  is  not 
the  .caBe  here.  Here  the  alleged  tmst,  if 
any  existed,  was  based  entirely  upon  the  al- 
leged mala  fides  of  Jones,  Beamer,  and  Price. 
Their  acts  relating  to  the  mining  claim,  as 
I  have  shown,  were,  however,  not  concealed, 
but,  upon  the  contrary,  were  all  open  and 
done  precisely  in  the  same  manner  as  all 
other  similar  acts  are  required  to  be  done  by 
law. 

Nor  was  there  any  agreement,  either  ex- 
press or  implied.  So  that  the  plaintiff  had  a 
right  to  assume  that  what  was  being  done 
should  Inure  to  its  benefit  If  Beamer  and 
Price  were  wrongdoers,  their  acts  were  open 
and  were  such  that  all  the  world  could  know 
them,  including  plaintiff.  What  is  true  re- 
specting the  acts  of  Reamer  and  Price  in  that 
regard  is  also  true  of  the  defendant  company. 
Moreover,  the  applicant  for  patent  paid 
the  government  price  for  the  land.  All 
expenses  Incident  to  obtaining  the  patent, 
and  the  expenses  of  placing  the  necessary 
improvements  upon  the  mining  claim  after 
relocation  to  entitle  the  claimant  to  a  patent 
had  been  paid  by  such  claimant  The  plain- 
tiff now  comes  into  a  court  of  equity,  and, 
without  alleging  facta  constituting  an  express 
trust  or  agreement  equivalent  to  such  a  rela- 
tion, and  without  offering  to  repay  the  gov- 
ernment price  which  was  required  to  be  paid 
for  the  mining  claim,  and  without  offering  to 
reimburse  any  one  for  the  costs  and  expenses 
incident  to  obtaining  the  patent  from  the 
United  States,  and  without  offering  to  do 
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eqnity  to  any  extent,  coolly  demandB  tbe  ti- 
tle to  said  mining  claim.  Tbe  whole  basis 
of  Bach  a  claim  la,  and  of  necessity  most  be, 
the  alleged  fttct  thot  the  plaintiff  oorporatlaa, 
many  yesrs  ago,  became  dormant  and  while 
In  that  condition  all  those  things  transpired 
and  hence  no  laches  can  be  Imputed  to  it 
and  the  statute  of  llmltatimiB  does  not  ran 
because  the  plalntlfT  did  not  know  of  the  actir 
complained  of. 

[•]  In  this  condectlon  it  is,  howey«r,  also 
alleged  as  an  excuse  on  behalf  of  the  stock- 
holders and  why  they  did  net  act  sooner 
that  "the  books  and  records  of  said  plaintiff 
company  became  lost  about  the  year  1901  and 
were  not  found  until  about  the  year  1917." 
This  statement,  like  numerous  otliers  In  the 
complaint,  la  about  as  uncertain  as  It  well 
could  be  made.  In  whose  possession  were  the 
books  prior  to  and  in  "about  tbe  year  1901"? 
In  whose  possession  were  they  found,  and 
by  whom?  Was  there  any  seardi  of  any  kind 
ever  made  for  the  books?  If  so,  by  whom, 
when,  and  in  what  place  or  places?  As  the 
statement  stands  It  might  all  be  true  and  yet 
the  books  might  have  been  accessible  at  any 
time  if  any  reasonable  effort  had  been  made 
to  find  them.  Indeed,  they  might  have  been 
in  the  possession  of  a  stockholder  all  of 
the  time  or  at  the  place  where  they  had  been 
kept  prior  to  1901.  In  the  absence  of  any 
statement  of  diligence  or  of  any  search  of  any 
kind,  the  statement  as  it  stands  Is  without 
force  or  effect. 

[101  Of  the  same  character  is  the  state- 
ment that  neither  the  plaintiff  nor  any  of  the 
stockholders  had  any  knowledge  or  means  of 
knowledge  that  the  mining  claim  was  being 
claimed  by  Price  and  Reamer.  We  must 
take  Judicial  notice  of  the  law  that  lands  of 
the  United  States  bearing  metalliferous  ores 
can  be  acquired  only  by  means  of  develop- 
ment, and  Improvements  must  be  made  an- 
nually either  on  tbe  particular  claim  or  on 
some  contignons  claim,  and  if  not  made  on 
the  claim  notice  must  be  posted  on  the  claim 
at  what  place  the  work  is  being  done  or  Im- 
provements are  being  made.  The  original 
locator  is  thus  always  apprised  of  anything 
that  is  being  done  upon  his  claim.  In  view, 
therefore,  of  the  duty  Imposed  on  him  by  law, 
may  he,  without  any  express  agreemenfr  with 
any  one  that  the  representation  work  Is  be- 
ing done  oa  his  claim  for  his  benefit,  remain 
away  from  it  and  deliberately  close  his  eyes 
tor  years  and  after  some  one  has  developed 
his  claim  and  obtained  legal  title  thereto 
from  the  United  States  go  Into  a  court  of 
eqolty  and  say: 

"True,  I  have  done  nothing;  I  have  not  com- 
plied with  the  mineral  laws  and  regulations  of 
the  United  States,  and  have  made  no  effort  to 
do  so ;  I  have  in  no  way  developed  tlie  mineral 
resonrcea  of  the  government  as  contemplated  by 
law,  bat  I  am,  nevertheless,  entitled  to  have  the 
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legal  title  which  the  government  has  conveyed 
to  another  declared  to  be  held  in  trust  tor  me." 

A  mere  statement  of  the  proposition  Is  its 
best  refutation. 

I  have  shown,  however,  that  the  acts  of 
the  defendants  xvere  done  in  such  a  manner 
as  to  Impute  constructive  notice  to  the  world. 
If  that  be  true,  how  can  plaintiff  or  tbo 
stockholders  escape?  Can  tbe  stockholders, 
who  are  tbe  beneficiaries  of  the  corporation, 
permit  it  to  go  to  sleep  and  continue  to 
slumber  peacefully  for  a  period  of  fifteen 
years  and  then  revive  it  for  the  sole  purpose 
of  "winding  up  its  affairs,"  as  Is  alleged, 
and  after  such  revival  go  into  a  court  of 
equity  and  claim  the  property  and  in  doing 
so  defeat  the  pleas  of  tbe  statute  of  limita- 
tions and  laches  by  claiming  want  of  knowl* 
edge  on  the  part  of  the  corporation  of  the 
alleged  wrongful  acts  for  the  sole  reason 
that  It,  like  Rip  Van  Winkle,  slept  while 
others  toiled?  If  such  is  the  law,  then  the 
longer  the  stockholders  permit  the  corpora- 
tion In  which  they  are  interested  to  remain 
dormant  the  better  is  their  chance  to  reap 
a  rich  reward.  The  longer  they  wait  tbe 
more  likely  it  wUl  be  that  something  will 
happen  which  will  make  the  property  in 
which  the  corporation  claims  an  interest 
either  directly  or  indirectly  more  valuf^Ue. 
Suppose  the  stockholders  as  individuals  were 
claiming  an  interest  In  tbe  mining  claim  in 
question.  Wotuld  any  one  seriously  contend 
that  tbe  acts  hereinbefore  detailed,  all  of 
which  bad  to  be  and  were  done  op^y  and 
In  the  name  of  tbe  real  claimant,  were  not 
such  as  would  pot  them  upon  notice  or 
inquiry?  Clearly  not  Can  tbe  same  indi- 
viduals, therefore,  accomplish  Indirectly  by 
claiming  through  tbe  corporation  what  tbey 
could  not  accomplish  for  themselves  for  the 
reason  that  the  facts  and  circumstances  are 
such  as  to  put  them  upon  notice  and  inquiry 
and  for  that  reascm  tbe  statute  of  limitations 
bad  run?  If  tbey  can,  then  there  are  not 
only  scores  but  there  are  hundreds  of  dor- 
mant corporations  which  can  be  revived  for 
the  ostensible  purpose  of  "winding  up  their 
affairs"  and  claim  an  interest  in  some  prop- 
erty, directly  or  indirectly,  which  has  be- 
come valuable  through  the  efforts  of  others 
and  which  many  successfully  be  claimed 
through  the  revived  corporations  and  distrib- 
uted among  the  stockholders  who  are  in  fact 
the  real  parties  in  Interest 

[11-1S]  I  most  respectfully  submit,  there- 
fore, that  the  rule  contended  for  is  a  most 
dangerous  one,  since  It  opens  tbe  doors  of 
our  courts  of  equity  to  all  enterprising 
stockholders  who  were  ^ther  too  careless 
or  too  indolent  to  keep  their  corporations 
alive  and  going  concerns.  The  doctrine 
does'  not  encourage  activity  and  vigilance, 
but  places  a  premium  on  indolence  and  care- 
lessness.    Moreover,  it  makes  a   court  of 
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equity  a  sort  of  prize  court  where  one  may 
reap  where  he  has  not  sown.  While  I  most 
heartily  concur  In  the  proposition  that  cor- 
poration directors  are  to  be  held  to  a  very 
high  degree  of  integrity  and  fidelity  in  the 
discharge  of  their  duties,  and  while  I  also 
unhesitatingly  assert  that  a  'court  of  equity 
should  not  permit  a  wrongdoer  to  profit 
by  his  wrong,  I,  at  the  same  time,  also 
recognize  the  fact  that  a  court  of  equity 
should  always  Insist  ui)on  reasonable  dili- 
gence and  not  encourage  stale  claims  and 
thus  open  the  doors  of  our  courts  to  those 
who  have  slept  upon  their  rights.  The  whole 
difficulty  with  this  case  is  that  counsel  for 
plaintiff  have  clothed  the  facts  and  circum- 
stances with  leg&l  ai)d  equitable  conse- 
quences which  are  not  Justified.  Then  coun- 
sel assume  that  Jones  was  a  trustee  of  an 
express  trust,  which,  as  we  have  seen,  is 
not  the  case.  It  Is  also  asserted  that  the 
defendants  may  be  charged  as  trustees. 
The  assertion  is  necessarily  tiased  upon  the 
assumption  that  Jones  was  a  trustee  and 
that  the  defendants  claim  under  or  through 
him,  or  that  they,  in  some  way  or  by  some 
means,  obtained  something  from  Jones  as 
such  trustee  which  belonged  to  the  plaintiff. 
The  fact  Is  however,  that  Jones  had  nothing 
that  he  could  give  or  barter.  Jones  did  not 
hold  the  title  to  anything ;  nor  did  he  in  any 
way  use,  or  permit  Reamer  and  Price  to 
use,  any  corporate  funds  In  doing  what  they 
did.  Nor  did  Reamer  and  Price  enter  Into 
any  promise  or  agreement  with  the  plaintiff 
to  do  anything  on  its  accoimt  or  behalf  and 
hence  practiced  ,no  deception  upon  it.  When 
the  whole  transactions  complained  of  are 
stripped  of  unnecessary  verbiage,  they.  In 
effect,  amount  to  this:  Plaintiff  in  19Q2  had 
a  possessory  right  to  a  certain  mining  claim 
the  title  to  which  was  in  the  govemmeni. 
Reamer  and  Price,  with  the  consent  of  Joues, 
wrongfully  relocated  the  claim  and  went  in- 
to possession  thereof  and  hence  dispossessed 
the  plaintiff.  The  relocation,  however,  was 
made  openly  and  the  notice  thereof  was 
recorded  in  the  public  records  of  Salt  Lake 
county.  There  was  no  agreement  or  under- 
standing, either  express  or  Implied,  with 
the  plaintiff,  nor  with  any  one  acting  for  it 
or  on  its  belialf,  that  the  relocation  was  be- 
ing made  for  its  use  and  benefit,  or  that  It 
was  not  made  precisely  for  the  purpose 
indicated  by  the  notice  of  relocation.  Nei- 
ther was  it  .done  with  the  plaintiff's  funds. 
It  is  therefore  a  plain  case  of  one  person 
having  a  possessory  right  to  government 
mineral  lands  from  which  he  Is  dispossessed 
by  another  and  where  the  acts  resulting 
In  the  dispossession  are  done  openly  and  are 
hostile  to  the  rights  of  the  possessor  from 
thilt  inception,  and  where  the  title  to  such 
lan>1s  Is  afterwards  acquired  by  the  wtong- 
doei  but  which  Is  also  acquired  openly  and 
without  any  deceptl(»i  or  misrepresentation 
which  could  have  In  any  way  misled  the 


original  possessor.  In  this  case  the  plaintiff 
was  thus  openly  dispossessed  of  its  property 
in  1902.  Title  was  thereafter  obtained  from 
the  government  by  paying  the  full  considera- 
tion for  the  mineral  land  in  the  usual  manner 
that  all  such  titles  must  be  obtained,  which 
Is  openly  and  with  notice  to  the  whole 
world.  The  transactions  in  this  case, 
therefore,  are  no  different  from  those  in  any 
case  where  possession  is  wrongfully  takm 
from  one  entitled  to  possession  and  the  title 
is  ther^fter  acquired  by  the  wrongdoer 
from  the  original  owner,  except  that  in  this 
case  the  act  by  the  wrongdoer  was  openly 
done.  While  the  courts  afford  relief  in  all 
proper  cases  where  property  has  been  wrong- 
fully taken,  yet  the  same  law  respecting  the 
remedy  applies  in  case  of  mineral  lands  that 
applies  to  other  lands.  Here  although  the 
alleged  wrongful  acts  were  opeuly  done  and 
without  any  deception,  no  action  was  com- 
menced until  at  least  16  years  had  elapsed 
from  the  time  the  alleged  wrongful  act  was 
committed.  While  the  courts  in  such  cases  ' 
do  not  approve  the  alleged  wrongful  acts, 
they,  nevertheless  cannot  grant  relief  under 
the  guise  of  trust  relations  vi-hich  do  not  ex- 
ist, and  hence  they  are  compelled  to  enforce 
the  law  as  they  find  it 

In  any  view  that  can  be  taken,  therefore, 
this  action  is  clearly  barred  by  the  statute 
of  limitations,  and  hence  the  Judgment 
should  be  affirmed.  In  view  that  the  ma- 
jority of  the  court  concur  in  the  foregoing 
views,  the  Judgment  is  affirmed,  with  costs. 

CORrMAN,  O.  J.,  and  THURMAN,  J, 
concur. 

GIDEON,  J.  (dissenting).  The  defendants 
separately  demurred  to  the  amended  com- 
plaint on  the  following  grounds:  (1)  The 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  (2)  The  cause 
of  action  attempted  to  be  stated  is  barred  by 
the  statute  of  limitations  and  laches.  The 
district  court  sustained  the  demurrer  of  each 
defendant  on  the  ground  that  it  affirmative- 
ly appears  from  the  complaint  that  the  cause 
of  action  is  barred  by  the  statute  of  limita- 
tions and  that  plaintiff  Is  chargeable  with 
laches. 

The  following  controlling  facts  appear 
from  the  allegations  of  the  complaint  and 
are  set  out  in  the  opinion  of  Mr.  Justice 
FRICK: 

(a)  In  the  year  1902  plaintiff  was  the 
owner  and  in  possession,  subject  to  the  para- 
mount title  of  the  United  States,  of  the  min- 
ing claim  in  question.  The  notice  of  location 
of  said  mining  claim  was  recorded  in  the 
county  recorder's  office  of  Salt  Lake  county 
In  1891,  and  the  annual  assessment  work 
upon  said  claim  had  been  performed  to  and 
including  the  year  1901. 

(b)  In  the  year  1902  Thomas  B.  Jones, 
now  deceased,  was  a  director,  and  the  sole 
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director  (unless  the  defendant  Beamer  was  a 
director,  of  the  plaintiff. 

(G)  In  the  year  1902  the  said  Jones,  togeth* 
er  with  the  defendants  Beamer  and  Price, 
entered  into  a  frandulent  conspiracy  to  re- 
locate the  mining  dalm  In  the  name  of  Ream- 
er with  a  yiew  of  defrauding  plaintiff  of  its 
interest  therein.     Said  Jones  died  to  1905. 

(d)  One  Miller,  who  died  in  1901,  and 
whose  family  resided  in  the  state  of  New 
Tork,  owned  a  majority  of  the  capital  stock 
of  the  plaintifl  company  and  was  its  first 
piesldait 

(e)  The  fact  of  the  plaintHTs  Interest  in 
this  mining  property  was  concealed  from 
both  the  Miller  and  the  Jones  heirs  (1)  by 
Jones  in  1903  when  he  advised  one  of  the 
Miller  heirs,  who  was  temporarily  in  Utah, 
that  their  Interests  would  be  protected;  (2) 
by  Reamer  in  failing  as  the  executor  of 
Jones'  will  to  report  to  the  court  or  to  the 
heirs  of  the  estate  tliat  the  estate  owned  any 
stock  in  plaintiff  company  or  had  any  Inter- 
est In   this  mining  property. 

(f)  The  defendants  Reamer  and  Price,  and 
likewise  the  defendant  mining  company,  were 
cognizant  at  all  times  of  the  plaintiff's  In- 
terest in  the  mining  property  and  of  the 
fraudulent  conspiracy  entered  into  In  1902 
by  Jones  and  the  defendants  Reamer  and 
Price  to  deprive  platntUf  of  such  interest. 

(g)  The  fraud  or  conspiracy  was  not  dis- 
covered until  the  year  1917. 

(h)  There  has  been  no  Change  in  the  prop- 
er^ by  reason  of  the  expenditure  of  money 
so  as  to  render  the  claim  of  the  plaintiff  In- 
equitable or  unjust  as  against  the  claims  of 
the  defendants. 

(1)  No  evidence  of  the  transactions  has 
been  lost  by  the  lapse  ot  time. 

0)  The  stockholders  of  plaintiff  had  no 
knowledge  of  their  interest  in  the  mining 
property,  and  the  fact  that  they  had  any 
such  interest  was  withheld  from  them  by  the 
frandalent  acts  of  the  defendant  Reamer 
and  the  director  Jones,  his  coconspirator. 

(k)  No  Innocent  third  parties  have  ac- 
quired any  interest  in  the  property,  or,  if  so, 
their  Interest  is  not  superior  to  the  equity 
of  the  plaintiff. 

Whatever  diversity  of  opinion  may  have 
been  expressed  by  the  courts  and  text-writers 
respecting  the  relationship '  of  directors  to 
corporations.  It  is  agreed  by  all  that  that  re- 
lationship is  one  of  a  fiduciary  character. 

The  conclusions  deduclble  from  the  author- 
ities is  succinctly  stated  by  the  author  ia  4 
Fletcher,  Cyc.  Corps.  3509,  as  follows: 

"Bat  whether  or  not  directors  and  other  cor- 
porate officers  are  strictly  trustees,  there  can 
be  no  doubt  that  their  character  is  that  of  a 
fiduciary  so  far  as  the  corporation  and  the 
stockholders  as  a  body  are  concerned.  In  other 
words,  it  is  unquestionably  true  that,  as  agents 
intrusted  with  the  management  of  the  corpora- 
tion for  the  benefit  of  the  stockholders  collect- 


ively, they  occupy  a  fiduciary  relation,  and  in 
this  sense  the  relation  is  one  of  trust" 

It  is  alleg^ed  that  neither  the  director  Jones 
nor  either  of  the  defendants  ever,  at  any 
time,  renounced  the  trust  or  gave  any  no- 
tice to  the  plaintiff  or  its  stockholders  that 
they  were  claiming  the  mining  property  ad- 
versely to  the  interests  of  plaintiff  com- 
pany, unless  the  relocation  in  1902  by  Reamed 
imder  the  conspiracy  alleged  be  held  to  con- 
stitute such  renunciation.  Jones,  standing 
in  a  fiduciary  relationship  to  the  plaintiff, 
and  to  that  extent  being  a  trustee  of  this 
proiSerty,  and  the  defendants  Price  and  Bea- 
mer, with  knowledge  of  that  fact,  having 
entered  Into  a  conspiracy  with  Jones  to  de- 
fraud the  plaintiff,  it  follows  that  Beamer 
and  Price  took  such  property  burdened  with 
the  same  trust  in  favor  of  the  plalotiff  com- 
pany as  had  existed  between  Jones  as  a  di- 
rector and  tlie  plaintifl  company.  "It  is  a 
universal  rule,  that  if  a  man  purchase  prop- 
erty of  the  trustee,  with  notice  of  the  trust, 
he  shall  be  charged  with  the  same  trust  in 
respect  to  the  property  as  the  trustee  from 
whom  he  purchased."  Perry,  Trusts  (6tb 
Ed.)  i  217.  This  principle  was  adopted  by 
this  court  in  Scbenck  v.  Wicks,  23  Utah,  576, 
65  Pac.  732.  The  second  headnote  in  that 
case,  which  refiects  the  opinion,  is  as  follows: 

"Where  a  person  purchases  property  from  the 
trustee,  with  notice  of  the  trust,  he  is  charged 
with  the  same  trust  in  respect  to  the  property  . 
as  the  trustee  from  whom  he  purchased." 

See,  also,  2  Pom.  Bq.  Jur.  (4th  Ed.)  I  688; 
Gautier  v.  Douglass  Mfg.  Co.,  IS  Hun  (N.  Y.) 
514. 

It  may  be  stated  as  a  gmeral  principle 
upon  which  there  is  no  conflict  of  authority 
that— 

"Whenever  a  person  obtains  the  legal  title  to 
land  by  any  art^ce  or  concealment,  or  by  mak- 
ing use  of  facilities  intended  for  the  benefit 
of  another,  a  court  of  equity  will  impress  upon 
the  land  so  held  by  him  a  trust  in  favor  of  the 
party  who  is  justly  entitled  to  thep,  and  will 
order  the  tmst  executed  by  decreeing  their  con- 
veyance to  the  party  in  whose  favor  the  trust 
was  created."  Felix  v.  Patrick,  146  U.  S.  at 
page  328,  12  Sup.  Ct  865  (36  L.  Ed.  719). 

True  It  is  that  courts  will  not  oiconragd 
nor  lend  aid  to  the  enforcement  of  stale 
claims ;  but  that  aid  is  refused,  not  because 
the  courts  condone  Che  wrongs  out  of  which 
the  claims  arose,  but  because  it  is  often  and 
is  generally  more  inequitable  to  disturb  pres- 
ent vested  rights  than  to  leave  stale  claims 
unenforced.  The  grounds  on  which  such  re- 
fusals are  usually  based  are  loss  of  evidence, 
expenditure  of  money,  change  in  the  condi- 
tion of  the  property,  innocent  parties  having 
acquired  an  Interest  in  the  property,  or,  pos- 
sibly, such  increase  in  its  value  by  reason  of 
improvements  that  it  would  be  Inequitable 
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to  enforce  prior  existing  rights.  16  Cyc.  1S2 
et  seq.  Under  t)ie  allegations  In  thia  ac- 
tion, which  this  conrt  must  accept  as  true 
with  all  necessary  Intendments,  none  of  these 
elements  exist  If  the  allegations  of  the 
complaint  are  true,  the  property  Is  still  in 
the  same  state  of  nature  as  It  was  at  the 
time  of  the  alleged  conspiracy.  No  Innocent 
third  parties  have  acquired  any  Interest  In 
the  property.  '  Two  of  the  parties  to  the  orig- 
inal conspiracy,  If  any  conspiracy  existed, 
are  defendants  here  and  are  still  Ilrliig. 
Their  testimony  can  be  obtained.  It  Is  rea- 
sonable to  suppose  that  If  Reamer  violated 
his  agreement,  as  alleged  In  the  complaint, 
to  reconvey  this  property  to  Jones  within 
one  year  after  relocation,  Jones'  testimony 
would  be  more  favorable  to  the  plaintiff  than 
to  tbb  defendant,  so  that  by  reason  of  Jones' 
death  defendants  are  not  deprived  of  any 
testimony  that  would  likely  be  in  their  favor. 
Moreover,  both  Reamer  and  Price-  Imew  of 
the  exlstMice  of  the  conspiracy,  if  one  exist- 
ed, and  their  testimony  can  be  obtained  as 
fhey  are  both  defendants  In  this  action. 

It  is  provided  in  the  statute  quoted  in  the 
opinion  of  Mr.  Justice  FRICK  that  a  cause 
of  action  for  relief  on  the  ground  of  fraud 
or  mlstalse  is  not  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party  of 
the  facts  constituting  the  fraud  or  mistake. 
It  is  affirmatively  and  repeatedly  alleged  in 
the  complaint  that  the  alleged  fraud  was  not 
discovered  until  the  year  1917.  If  therefore 
the  action  is  to  be  defeated,  it  must  be  upon 
the  ground  of  laches.  The  defense  of  laches 
in  every  case  must  be  determined  by  Its  own 
particular  facts.  There  is  no  conflict  in  the 
authorities  upon  that  point  The  defense  of 
laches  "rests  upon  the  ground  that  the  equity 
of  the  respondent  arising  from  the  acts  or 
acquiescence  of  the  plaintiff  is  greater  that 
the  equity  set  up  in  the  complaint"  In  4 
Pom.  Eq.  Jur.  (4th  Ed.)  {  1442,  the  author 
quotes  with  approval  the  following  language 
from  V?llson  v.  Wilson,  41  Or.  459,  69  Pac. 
923: 

"If,  however,  upon  the  other  hand,  it  clearly 
appears  that  lapse  of  time  has  not  ta  fact 
changed  the  conditions  and  relative  positions  of 
the  parties,  and  that  they  are  not  materially 
impaired,  and  there  are  peculiar  circumstances 
entitled  to  consideration  as  excusing  the  delay, 
the  court  will  not  deny  the  appropriate  relief, 
although  a  strict  and  nnqualified  application 
of  the  rule  of  limitations  would  seem  to  re- 
quire it  E<very  case  is  governed  chiefly  by  its 
own  drcnmstances." 

In  flection  1447  of  the  same  volume  the  au- 
thor again  quotes  with  approval  the  foUow- 
°  ing  from  Hall  v.  Otterson,  52  N.  J.  Eq.  622, 
28  AO.  907: 

"A  person  cannot  be  deprived  of  his  rem- 
edy in  equity  on  the  ground  of  laches,  unless  It 
appears  that  he  had  knowledge  of  his  rights.  As 
one  cannot  acquieace  in  the  performance  of  an 


act  of  which  he  is  ignorant  so  one  cannot  be 
said  to  neglect  the  prosecution  of  a  remedy  when 
he  has  no  knowledge  that  his  rights  have  been 
invaded;  excepting  always  that  his  want  of 
knowledge  is  not  the  result  of  hU  own  culpable 
negligence.  It  is  not  a  little  difficult  to  deter- 
mine what  knowledge  is  necessary  to  place  the 
party  in  the  position  of  negligently  delaying  Iiis 
action." 

See,  also,  section  1448  of  the  same  volume. 

None  of  the  elements  usually  Invoked  to 
defeat  stale  or  ancient  claims  are  present  in 
this  action.  To  affirm  the  Judgment  of  tiie 
district  court  closes  the  door  not  only  against 
the  Cardiff  Mining  Company  but  against 
Reamer  and  Price  as  welL  If  the  allegations 
of  the  complaint  are  true,  these  two  defend- 
ants have  valuable  property  which  ought  to 
be  the  property  of  plaintiff  and  its  stodc- 
holders.  They  were  both  active  in  conceal- 
big  from  the  plaintiff, the  information  that 
it  or  Its  stockholders  had  any  interest  in  the 
property  In  controversy.  No  third  party 
would  be  in  any  way  affected  or  disturbed  in 
requiring  these  defendants  to  account  totbe 
plaintiff  for  any  gain  realized  by  them  grow- 
ing out  of  the  conspiracy  entered  into  with 
the  director  of  the  plaintiff  company.  These 
defendants  are  still  living.  They  can  easily 
explain  their  acta,  if  there  is  an  explanation. 
In  connection  wlQi  obtaining  this  property, 
and  no  injt^ry  would  be  done  to  any  innocent 
party  by  permitting  the  court  to  hear  the 
testimony  and  determine  the  facts. 

The  record,  in  my  judgment,  does  not  war- 
rant the  statement  that  the  plaintiff  now 
coolly  comes  into  court  and  demands  (he  title 
to  the  mining  claim  in  question  without  of- 
fering to  do  equity.  True  It  is  that  in  the 
prayer  the  complaint  asks  that  the  defendant 
mining  company  be  adjudged  to  hold  the  . 
property  in  trust  for  the  plaintiff,  but  at 
the  same  time,  the  prayer  is  that  if  that  can- 
not be  granted  the  defendants  Reamer  and 
Price  be  required  to  account  to  the  plaintiff 
for  any  stock  they  may  have  received  from 
their  codef  endaut  by  reason  of  conveying  this 
property  to  such  codefendant  There  is  also 
a  prayer  for  general  relief.  Under  that  state 
of  the  record.  It  Is  clearly  within  the  power 
of  a  court  of  equity  to  require  the  plaintiff 
to  do  equity  before  granting  any  relief  against 
any  or  all  of  the  defendants.  Accepting  the 
allegations  of  the  complaint  as  true,  as  we 
must,  and  as  the  defendants  by  their  demur- 
rers admit  I  do  not  believe  a  case  can  be 
found  anywhere  under  a  similar  state  of 
factd  where  plaintiffs  have  been  denied  a 
hearing  upon  the  merits. 

It  is  not  contended  by  any  one  that  the 
statute  of  limitations  has  not  defeated  plaln- 
tlfTs  cause  of  action  unless  the  acts  of  the 
defendants  have  prevented  it  from  rnnnlng. 
Coimsel  for  the  plaintiff  make  no  contention 
that  the  possession  of  this  property  would 
not  defeat  plaintiff's  claims  if  the  defendants 
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had  not  entered  Into  a  conspiracy  and  con- 
cealed the  frand  by  which  they  obtained  pos- 
session. True,  obtaining  a  patent  from  the 
government  Is  notice  to  all  the  world  of  that 
tact,  but  what  court  has  ever  held  that  a 
party  who  was  not  advised  that  he  had  any 
Interest  In  the  property  for  which  patent  was 
being  obtained,  and  where  the  fact  that  he 
had  such  Interest  had  beoi  concealed  from 
him  by  the  party  obtaining  title,  tbat  sach 
notice  would  put  the  statute  of  limitations 
in  action?  It  is  of  little  moment  to  «rgue 
and  recite  facts  which  would  cause  the  stat- 
ute of  limitations  to  ran.  No  one  disputes 
that  or  makes  any  contention  to  the  contrary, 
bat  I  do  contend  tbat  there  is  no  authority 
to  make  such  notice  binding  upon  any  one 
who  is  not  cognisant  of  his  Interest  and  who 
has  been  kept  in  ignorance  by  the  fraudulent 
acts  of  the  conspirators  who  obtained  the 
property.  The  facts  in  Patterson  v.  Hewitt, 
196  U.  a  80»,  26  Sup.  Ct  35  (49  L.  Ed.  214), 
dted  in  support  of  the  opinion  of  the  court, 
are  different  from  the  facts  here.  In  that 
case  the  plaintUFs  knew  of  their  interest  in 
the  property  In  question  but  did  nothing  to 
assist  in  the  developmoit  work  and  only  at- 
tonpted  to  assert  their  rights  after  valuable 
ore  had  been  discovered  by  great  labor  and 
expenditure  of  money  by  the  defendants. 
The  court  in  that  case,  in  discussing  laches, 
says: 

'TTme,  lapse  of  time  is  one  of  tlie  cliief  in- 
gredients, but  there  are  otbers  of  almost  equal 
importance.  Change  in  the  valne  of  the  proper- 
ty between  the  time  the  cause  of  action  arose 
and  the  time  the  bill  was  filed;  complainant's 
knowledge  or  ignorance  of  the  facts  constituting 
tbe  cause  of  action,  as  well  as  his  diligence  in 
availing  himself  of  the  means  of  knowledge  with- 
in his  control,  are  all  material  to  be  considered 
upon  the  question  whether  the  suit  was  brought 
Without  unreasonable  delay." 

It  Is  doubtless  true  that  tbe  party  defraud- 
ed must  be  diligent  in  making  inquiry ;  like- 
wise, that  means  of  obtaining  knowledge  of 
facts  that  would  put  a  prudent  person  upon 
inquiry  is  equivalent  to  knowledge,  but  "none 
of  tbe  cases  holds,,  nor  are  we  aware  of  any 
case  elaewbere  which  holds,  that  a  man  must 
be  so  keenly  on  the  scent  of  effort  to  defraud 
bim  that,  without  .knowledge  of  any  facts 
which  would  lead  a  prudent  man  to  suspect 
tbat  he  has  been  defrauded,  he  Is  bound  to 
make  investigations  which  he  is  not  obliged 
to  make  for  other  purposes,  merely  because  if 
Is  within  his  power  to  make  such  investlga- 
Uooa."  Raymond  t.  Scbriever,  63  Neb.  722, 
80  N.  W.  309. 

In  the  opinion  of  the  court  the  allegation 
respecting  the  loss  of  the  lK>oks  is  dismsspd. 
The  books,  I  assume,  would  naturally  be  in 
tbe  hands  of  the  officers  of  tbe  comiMuoy, 
since  they  are  the  legal  ciistodians  of  the  rec- 
ords of  the  company,  and  presumably  were  in 
the  possession  of  the  officers  of  the  comi>any 


In  tbe  year  1902.  I  regard  tbat  allegation  as 
wholly  Immaterial,  but  tbe  query  naturally 
arises  why  should  any  stocIOiolder  who  is 
not  aware  of  the  fact  that  he  is  interested  In 
the  corporation  attempt  to  hunt  up  its  rec- 
ords aind  be  charged  with  laches  by  falling  so 
to  do? 

It  is  suggested  in  the  opinion  of  tbe  cqurt 
that  if  relief  were  granted  to  this  plaintiff 
there  may  be  others,  even  hundreds  of  cor- 
poratlons,  which  would  shortly  come  to  life 
and  demand  recognition  in  the  courts  in  at- 
tempting to  enforce  some  imaginary  rigfat. 
I  assume  that  if  there  are  other  corporations 
which  have  been,  by  the  fraudulent  acts  of 
their  directors,  deprived  of  their  property, 
and  the  acts  have  been  such  that  the  statute 
of  limitations  has  not  run,  and  the  parties 
have  not  been  guilty  of  laches,  tbe  courts 
ought  to  be  open  to  permit  those  corporations 
to  enforce  such  rights  regardless  of  whether 
there  may  be  a  hundred  or.  many  hundreds  of 
sndi  cases. 

In  this  state  tbe  powers  of  a  corporation 
are  exercised  by  a  board  of  directors.  Comp. 
Laws  Utah  1917,  i  871.  It  is  a  matter  of  com- 
mon knowledge  tbat  In  tbe  management  of 
corporate  property  tbe  stockholders  frequent- 
ly know  very  little  of  tbe  actual  property 
owned  and  controlled  by  such  corporatlMi. 
This  is  especially  true  of  mining  companies. 
The  promoters  usually  retain  a  majority  of 
tbe  capital  stock  of  such  companies.  The  re- 
maining or  treasury  stock  Is  sold  to  purchas- 
ers of  small  blocks  and  often  in  widely  sepa- 
rated localities.  Such  stodcbolders  seldom 
have  any  absolute  knowledge  of  tbe  location 
or  nature  of  the  property  controlled  by  tbe 
company.  The  title  to  the  land  is  usually  in 
the  general  government,  and  a  failure  to 
do  tbe  annual  assessment  work  leaves  the 
property  open  to  relocation.  In  such  cases, 
if  the  directors  and  other  officers  are  permit- 
ted to  dlsreftard  the  interests  of  tbe  company 
and  its  stockholders,  a  gateway  is  left  wide 
open  for  dishonesty.  The  facts  alleged  in 
this  action  are  illuminating  as  illustrating  the 
Injustice  that  may  follow  any  relaxation  of 
the  inflexible  rule  announced  by  all  the  courts 
that  absolutely  fair  dealing  by  the  directors 
in  their  relationship  to  the  corporate  prop- 
erty, eltbn  as  agents  or  trustees,  must  be 
insisted  upon.  Parties  fraudulently  dealing 
with  any  one  standing  in  the  relationship 
that  a  director  does  to  his  corporation  should 
be  bound  by  the  same  rules  that  apply  to 
the  director. 

It  Is  insisted  by  respondent  that  the  plain- 
tiff is  a  corporation  and  that  any  acts  of  tbe 
defendants  in  concealing  from  its  stockhold- 
ers the  fact  that  they  owned  stock  or  were 
interested  In  the  corporation  cannot  be  Id-  ^ 
voked  as  an  excuse  or  Justification  on  tbe 
part  of  the  corporation  for  failing  to  institute 
this  proceeding  at  an  earlier  date.  True  It 
is  that  the  plaintiff  Is  a  corporation  and  as 
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snch  has  a  legal  entity  Independent  of  Ita 
stockholders,  but  it  is  likewise  true  that  as 
such  it  can  act  only  through  officers  elected 
by  the  stockholders.  Whether  there  are  oth- 
er stockholders  in  addition  to  the  Miller  and 
Jones  heirs  does  not  appear  from  the  com- 
plaint Jones,  as  the  sole  director,  could  have 
called  a  stockholders'  meeting  at  any  time 
prior  to  his  death.  Neither  the  Mifter  nor 
the  Jones  heirs  knew  of  their  ownership  of 
stock  until  1017.  The  facts  were  concealed 
from  the  Jones  heirs  by  the  failure  of  de- 
fendant Reamer  to  report  such  property  as 
an  asset  of  Jones'  estate.  Jones,  one  of  the 
alleged  conspirators,  by  his  statement  to  one 
of  the  Miller  heirs  in  the  year  1903,  lulled 
them  toto  inaction  by  his  statement  that  such 
heirs  would  be  protected  in  any  interest  they 
might  have  in  the  mining  property  in  which 
their  father  was  Interested. 

The  ultimate  rights  of  the  parties  are  not 
before  this  court  for  consideration  in  this  ap- 
peal. The  only  question  is  whether,  aecept- 
ing  as  true  the  facts  stated  In  the  complaint, 
the  action  is  barred  by  the  statute  of  limita- 
tions or  by  laches  of  the  plaintiff.  In  mf 
opinion  it  la  not.  The  allegations  are  snch 
that  the  chancellor  ought  to  hear  the  testi- 
nM>ny  and  determine  the  rights  of  the  parties 
from  the  facts  so  developed.  I  ther^ore  dis- 
sent. 

WEBER,  J,,  concurs. 


(26  N.  M.  270) 

MURPHY  V.  HALL  st  al. 


(No.  2328.) 
July  1, 


(Supreme  Court  of  New  Mexico. 
1920.) 


{Byttabu*  ly  the  Court.) 

t.  Appeal  and  error  «=>2 19 (2)— Objection  that 
•videnoe  falls  to  warrant  assumed  finding 
eannot  be  first  raised  on  appeal. 

YHiere  findings  of  fact  are  not  reqaested  in 
a  case  tried  by  the  court  and  no  findings  are 
made  by  the  court,  except  a  general  finding  for 
the  plaintiff,  and  counsel  for  the  defendant  in 
no  way  or  manner  calls  attention  of  the  trial 
court  to  any  claimed  error  in  the  findings,  and 
makes  no  objection  to  the  same,  or  to  the  fail- 
ure of  the  court  to  make  specific  findings  of 
fact,  such  party  so  failing  to  object  cannot 
raise  the  question  that  the  evidence  fails  to 
warrant  an  assumed  finding  for  the  first  time 
in  the  appellate  court. 

2.  Appeal    and    error    «=>2I9(2)— Party    ai- 
orleved  must  object  to  flndlnos  of  trial  court 
as  not  In  aooordance  with  evidence. 
Where  the  findings  made  by  a  trial  court 
are  erroneous  because  not  in  accordance  with 
the  evidence,  it  is  the  duty  of  the  party  ag- 
grieved thereby  to  call  the  court's  attention  to 
the  error  and  seek  its  correction  there. 


Appeal  from  District  Court,  Bernalillo 
County;  Raynolds,  Judge. 

Suit  by  F.  A.  Murphy  against  J.  W.  Hall 
and  others  for  an  injunction.  Decree  for 
plalntifT,  and  defendants  appeaL    Affirmed. 

Burkhart  &  Coors,  of  Albuquerque,  and 
Grimm,  Wheeler,  Elliott  &  Jay,  of  Cedar 
Rapids,  Iowa,  for  appellants. 

John  F.  Slnmis,  of  Albuquerque,  and  Hib- 
bard  &  Klelndienst,  of  Los  Angeles,  Cal., 
for  appellee. 

ROBERTS,  J.  This  action  was  instituted 
In  the  court  below  by  appellee  against  the 
appellants  to  enjoin  them  from  refusing  to 
recognize  him  as  a  member  of  the  Order  of 
Railway  Conductors  of  America  and  as  a 
member  of  the  Mutual  Benefit  Department  of 
such  order. 

Appellee  set  -forth  in  his  complaint  facts 
showing  that  he  had  been  expelled  from  the 
order,  and  that  be  had  exhausted  all  the 
remedies  available  to  him  under  the  consti- 
tution and  by-laws  of  the  order;  that  he  had 
a  property  right  in  his  membership  therein, 
in  Qiat  by  virtue  of  such  membership  he  car- 
ried a  policy  of  life  insurance  in  the  Mutual 
Benefit  Department  of  such  organization,  the 
continuance  and  validity  of  which  were  de- 
pendent upon  his  retaining  his  membership 
in  the  Order  of  Railway  Conductors  of  Amer- 
ica. Be  was  expelled  because  he  had  par- 
ticipated in  a  meeting  held  at  Albuquerque 
on  the  26th  day  of  April,  1916,  by  individual 
members  of  the  four  railroad  brotherhoods, 
at  which  certain  action  was  taken  relative 
to  demands  for  increased  wages.  The  mem- 
bers present  at  this  meeting  appointed  a 
committee,  of  which  appellee  was  one,  to 
write  a  letter  to  other  members  of  the  va- 
rious organizations  employed  on  the  Santa 
F6  Railroad,  which  was  done.  Appellee  was 
expelled,  as  stated,  and  in  his  complaint 
herein  set  up  that  the  order  of  expulsion  was 
Illegal  and  invalid  upon  seven  different 
grounds,  as  follows: 

"(1)  That  no  adequate  or  sufficient  charges 
were  preferred  against  plaintiff,  in  that  plaintifl 
was  not  charged  with  the  conmkission  of  any 
offense  under  the  constitution  and  statutes  of 
said  order.  , 

"(2)  That  no  proper  certified  copy  of  the 
charges  preferred  against  plaintiff  were  ever 
served  upon  him  as  required  by  section  31,  or 
any  other  section  of  the  constitution  and  stat- 
utes of  the  order. 

"(8)  That  plaintiff  was  not  accused  by  a 
member  of  said  order  as  required  by  section 
31,  or  any  other  section  of  the  constitution 
and  statutes  thereof. 

"(4)  That  the  proceedings  whereunder  and 
whereby  plaintiff  was  expelled  from  said  order 
and  said  division  No.  389  included  a  former  trial 
by  the  last-named  division,  at  which  trial  plain- 
tiff was  acquitted  of  tiie  charges  brought 
against  him.    That  thereafter  an  appeal  was 
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taken  from  said  decision  hj  Dirision  No.  602 
of  caid  order,  to  the  president,  who  reveraed  the 
same  and  directed  that  a  new  trial  be  had  be- 
fore Division  No.  287.  That  said  appeal  was 
irregular  and  of  no  effect  for  the  reason  that 
no  provision  is  made  in  the  constitution  or  stat- 
ates  of  the  order  allowing  an  appeal  to  be 
taken  from  the  decision  of  the  division  having 
original  jurisdiction  by  other  than  a  member  of 
said  order.  That  said  appeal  by  said  Division 
No.  602  was  prejudicial  to  plaintiff. 

"(5)  That  there  existed  in  the  minds  of  the 
members  of  Division  No.  287  who  tried  and  ex- 
pelled plaintiff  a  bias  and  prejudice  against 
plaintiff.  That  said  members  believed  that  they 
bad  been  instructed  by  the  acting  president  of 
the  order  to  expel  plaintiff,  and  that  it  was 
their  doty  to  do  so  regardless  of  their  private 
opiiUons.  That  by  reason  of  the  bias  and  prej- 
udice of  the  members  of  said  division,  plaintiff 
did  not  receive  a  fair  and  impartial  trial,  but 
that  result  of  said  trial  was  reached  through 
the  bias,  prejudice  and  caprice  of  the  members 
of  said  division  and  of  the  ofScers  of  said  order. 

"(6)  That  no  evidence  was  produced  at  the 
alleged  trial  of  plaintiff  to  prove  the  commis- 
sion of  the  taii  alleged  offense  with  which 
plaintiff  was  charged. 

**(?)  That  the  witnesses  who  testified  at  said 
trial  were  not  sworn  to  tell  the  truth  in  ac- 
cordance with  the  provisions  of  section  31  of 
the  atatntes  of  said  order  wherein  it  is  re- 
qoired  that  witnesses  be  given  the  following 
oath:  'You  do  solemnly  affirm  upon  your  honor 
as  a  member  of  the  Order  of  Railway  Conduc- 
tors that  the  evidence  yon  shall  give  in  this 
case,  wherein  Brother  O.  D.  Is  defendant,  shall 
be  the  truth  and  nothing  but  the  truth.* " 

[1,21  Issue  was  Joined,  and  evidence  was 
heard  by  tbe  court.  The  court  was  not  re- 
quested to  make  findings  of  fact  or  to  state 
cmiclusloDS  of  law,  and  no  tendered  findings 
of  any  kind  whatsoever,  by  either  party, 
were  presented  to  the  court.  Only  a  general 
finding  or  a  conclusl<»  of  law  was  stated, 
namely,  that  the  court  "find  tbe  equities  of 
the  case  In  favor  of  the  plaintiff,"  and  a 
Judgment  was  entered  granting  tbe  appellee 
tbe  relief  prayed  in  the  complaint.^  Tbe  only 
exception  taken  was  as  follows: 

"To  the  foregoing  Judgment,  and  all  thereof, 
the  defendants  and  each  of  them  by  their  coun- 
sel except." 

Appellants  in  this  court  assume  tbat  tbe 
court  found  tbat  fbe  evidence  sustained  tbe 
Invalidity  of  tbe  order  of  expulsion  on  each 
of  tbe  grounds  stated  In  tbe  complaint.  We 
make  tbls  statement,  because,  In  their  assign- 
ments of  error  and  in  stating  their  points,  it 
Is  charged  that  tbe  court  found  tbat  tbe  or- 
der of  expulsion  was  Invalid  on  each  of  tbe 
grounds  stated  In  tbe  complaint,  and  above 
set  'out  Tbat  is  to  say,  without  any  finding 
made  by  tbe  court,  tbey  assume  that  the 
court  so  found.  It  was  tbe  duty  of  counsel 
In  tbe  court  below  to  have  requested  such 
findings  as  tbey  believed  the  evidence  war- 
ranted, favorable  to  their  contention,  or  by 
appropriate  objections  or  exceptions  haTe  dl- 
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rected  tbe  attention  of  tbe  court  to  any  er- 
ror wlilcb,  in  their  Judgment,  tbe  court  was 
committing.  We  have  set  out  tbe  only  at- 
tempt on  tbe  part  of  appellants  to  call  tbe 
attention  of  the  trial  court  to  the  tact  that 
tbey  were  dissatisfied  with  this  action. 

It  will  be  noted  that  counsel  were  not  com- 
plaining of  tbe  findings  made  by  tbe  court  or 
to  tbe  conclusions  of  law,  but  only  were 
finding  fault  with  the  Judgment  Tbe  ex- 
ception is: 

"To  the  foregoing  Judgment,  and  all  thereof, 
the  defendants  and  each  of  them  by  their  coun- 
sel except" 

This,  under  tbe  circumstances,  as  stated 
by  Mr.  Justice  Parker,  speaking  for  tbe 
court,  in  tbe  case  of  Fullen  v.  FuUen,  21  N. 
M.  212,  153  Pac.  294,  conveyed  no  intbnation 
tbat  the  decree'  was  erroneous,  or,  if  so,  upon 
wbat  ground.    The  exception  there  was: 

"To  which  decree.  Judgment  and  orders  de- 
fendant then  and  there  duly  excepts." 

In  tbis  court  it  was  argued  In  tbat  case 
tbat  tbe  overwbdming  weight  of  evidence 
supported  tbe  cliarges  of  defendant  by  way 
of  recrimination,  and  tliat  tbe  decree  for 
tbat  reason  awarding  tbe  divorce  was  er- 
roneous. 

In  this  case  it  is  argued  tbat  tbe  findings 
by  tbe  court  are  erroneous  In  that  there  was 
no  sufficient  erldence  to  support  tbe  same. 
In  tbe  case  of  State  ex  rel.  Baca  t.  Board 
of  Commissioners,  22  N.  M.  S02,  165  Pac. 
213,  Mr.  Justice  Hanna,  speaking  for  the 
court  said: 

"It  is  a  fundamental  rule  of  appellate  prac- 
tice and  procedure  that  an  appellate  court  will 
consider  only  such  questions  as  were  raised  in 
the  court  below." 

There  no  exceptions  were  taken  to  tbe 
final  Judgment  until  after  tbe  same  bad  been 
entered. 

In  tbe  case  of  Blacklock  v.  Fox,  183  Pac. 
402,  tbe  rule  announced  in  the  Fullen  Case 
was  approved,  and  tbe  court  said: 

"The  question  of  whether  there  is  sufficient 
evidence  to  support  a  material  finding  may  be 
raised  in  any  appropriate  manner,  such,  for 
example,  as  by  a  demurrer  to  tbe  evidence,  or 
by  a  motion  for  nonsuit  or  dismissal,  or  by  an 
objection  interposed  to  the  objectionable  find- 
ing on  the  ground  that  there  is  no  *  *  * 
evidence  to  support  it  or  by  an  exception  to  the 
finding  on  such  ground.  The  essential  thing 
is  that  the  attention  of  the  trial  court  should 
be  called  to  the  fact  that  it  is  committing  error 
in  making  the  finding,  pointing  oat  wherein  the 
finding  is  erroneous." 

It  is  further  stated: 

"In  this  case  no  objection  was  made  to  the 
findings  or  Judgment  of  the  court  nor  were  any 
pri^ceedings  taken  to  secure  a  ruling  of  the  dis- 
trict court  as  to  the  sufficiency  of  the  evidence 
to  support  the  findings  or  judgment" 
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The  oonrt  also  qaoted  the  general  rule  as 
stated  In  3  O.  J.  836,  as  follows: 

"The  general  mle  is  that  a  qoestion  of  snf- 
ficiency  of  evidence  to  authorized  eubmiesion 
of  the  case  or  the  defense  to  the  Jury,  or  to 
support  the  verdict,  findings,  or  judgment,  must 
be  raised  by  proper  objections  in  the  trial  court, 
and  will  not  be  considered  if  raised  for  the 
first  time  on  appeal;  and  in  many  jurisdic- 
tions, although  not  in  all,  it  is  held' that  the 
question  of  law  whether  there  is  any  evidence 
tending  to  support  the  verdict,  findings,  or 
judgment  cannot  be  raised  for  the  first  time  on 
•  appeal." 

And  In  the  recent  case  of  Sandoval  v.  Un- 
known Heirs  of  Ylgll,  185  Pac.  282,  we  said: 

"Where  findings  nrade  by  the  trial  court  are 
erroneous  because  not  in  accordance  with  the 
evidence,  it  is  the  duty  of  the  party  aggfteved 
thereby  to  call  the  court's  attention  to  the  er- 
ror and  seek  its  correction  there." 

In  view  of  these  former  decisions  of  this 
oourti  it  is  apparent  that  api)ellants  present 
no  qnestion  which  this  court  can  review,  as 
to  the  sufficiency  of  the  findings  made  by  the 
trial  court,  or  the  evidence  supporting  the 
same. 

This  leaves  in  the  case  only  certain  minor 
objections  made  to  the  reception  and  exclusion 
of  certain  evidence;  The  trial  court  having 
made  no  specific  findings.  It  is  impossible  for 
this  court  to  determine  whether  or  not  there 
was  error  in  the  reception  and  exclusion  of 
the  evidence  set  forth  In  the  assignments  of 
error.  This  evidence  only  went  to  certain 
of  the  grounds  upon  which  the  expulsion  was 
claimed  to  have  been  Illegal,  and  may  have 
been  wholly  Irrelevant  as  to  the  determining 
Issue  in  the  case.  For  this  reason  the  action 
of  the  court  will  not  be  considered  here. 
-  For  the  reasons  stated,  the  Judgment  will 
be  affirmed,  and  it  is  so  ordered. 

PASEBR,  O.  J.,  concurs. 
BATNOLDS,  J.,  having  heard  the  case  be- 
low, did  not  participate  In  this  opinion. 


(26  N.  M.  27B) 

JARAMILLO  St  al.  v.  JARAMILLO  at  al. 
(No.  2343.) 

(Supreme  Court  of  New  Mexico.    July  1,  1020. 
Rehearing  Denied   July  22,  1920.) 

(ByXUbut  tv  ihe  Oowrt.) 
Appeal   and   error  €=slOIO(l)— Findings  sup- 
ported by  substantial  evidenoe  not  disturbed. 
The  findings  of  the  trial  court  will  not  be 
disturbed  where  there  is  substantial  evidence 
to  support  thenh 

Appeal  from  District  Court,  Valencia  Cionn- 
ty;    Ryan,  Judge. 

Suit  by  Jose  Angel  JaramlUo,  administra- 
tor of  the  Estate  of  Narclso  Pino,  deceased, 


and  others,  against  Julian  Jaramlllo  and  oth- 
ers. Judgment  for  defendants,  and  plain- 
tUCs  appeal.    Affirmed. 

Rodey  &  Rodey  and  Felix  Baca,  all  of  Al- 
buquerque, for  appellants. 

Isaac  Barth  and  T.  J.  Mabry,  both  of  Al- 
buquerque, for  appellees. 

ROBERTS,  J.  This  suit  was  Instituted 
In  the  court  below  by  the  administrator  at  the 
estate  of  Nardso  Pino,  deceased,  and  cer- 
tain of  his  heirs  at  law,  against  the  appel- 
lees to  cancel  a  deed  which  Julian  Jaramlllo 
claimed  was  executed  and  delivered  to  him 
1^  Pino  in  his  lifetime.  Jaramlllo,  the  ap- 
pellee, was  alleged  to  have  conveyed  the 
real  estate  in  question  to  his  coapptilee, 
Ellsco  Barela ;  that  the  deed  under  which  ap- 
pellee Jaramlllo  claimed  was  a  forgery ;  and 
that  appellee  Barela  had  full  knowledge  of 
the  forgery  at  the  time  he  purchased  said 
real  estate.  The  forgery  was  denied  by  ap- 
pellees. 

On  b^alf  of  appellants,  Mr.  W.  M.  Tlptoa 
testified  as  an  expert  on  handwriting  that  the 
signature  to  the  deed  in  question  was  not 
the  signature  of  Narclso  Pino,  but  that  the 
same  was  forged,  and  by  enlarged  photo- 
graphs of  admittedly  genuine  signatures 
and  the  signature  in  question,  attempted  to 
demonstrate  to  the  court  the  fact  of  the  al- 
leged forgery. 

On  behalf  of  appellees,  three  witnesses, 
testified  that  they  had  known  the  deceased, 
Pino,  for  many  years;  that  they  were  well 
acquainted  with  his  Signature,  had  transact- 
ed business  with  him;  and  that  the  signa- 
ture to  the  deed  was  the  genuine  signature 
of  Narclso  Pino.  The  officer  who  took  the 
acknowledgment  to  the  deed  and  the  wit- 
nesses were  dead. 

The  trial  court  elected  to  believe  the  fiiree 
nonexpert  witnesses  and  entered  Judgment 
dismissing  ■  the  complaint 

The  only  question  presented  upon  this  ap- 
peal is  the  finding  by  the  court  that  the  signa- 
ture to  the  deed  was  not  a  forgery,  and  coun- 
sel for  appellants  argued,  with  much  ear- 
nestness, that  the  trial  Judge  should  have 
believed  the  testimony  of  the  expert,  by  rea- 
son of  the  claimed  clear  deu^onstration,  which 
he  made,  that  the  alleged  signature  was  a 
forgery. 

There  was  a  conflict  in  the  evidence,  and 
the  finding  that  the  deed  was  not  a  forgery 
is  supported  by  substantial  evidence.  It  has 
been  consistently  held  by  this  court  that, 
where  the  findings  of  the  trial  court  are  sui>- 
ported  by  substantial  evidence,  such  findings 
will  not  be  disturbed  on  appeal.  Rush  v. 
Fletcher,  11  N.  M.  555,  70  Pac.  659;  James 
V.  Hood,  19  N.  M.  234,  142  Pac.  162 ;  Trauer 
V.  Meyers,  19  N.  M.  490,  147  Pac.  458;  Locke 
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T.  Murdoch,  20  N.  M.  522, 151  Pac.  298,  L.  B. 
A.  1917B,  267. 

Appellanta  cite  several  cases  bolding  that 
a  verdict  of  a  Jury,  based  solely  upon  expert 
testimony  as  to  handwriting,  will  not  be  dis- 
turbed on  appeal,  even  though  eyewitnesses 
testify  contrary  to  the  expert  Such  cases, 
however,  afford  no  warrant  for  this  court 
overturning  the  finding  of  the  trial  Judge 
In  this  case.  He  saw  aU  the  witnessee,  beard 
them  testify,  observed  their  demeanor  on  the 
witness  stand,  and  elected  to  believe  the  non- 
export    This  was  within  his  province. 

IV>r  the  reasons  stated,  the  Judgment  will 
be  aSBrmed,  and  It  is  so  ordered. 

PARKEB,  C.  jr.,  and  RAYNOLDS,  J.,  con- 
cor. 


(28  N.  M.  287) 

HERBST  V.  ROGERS.    (No.  2247.) 

(Supreme  CSonrt  of  New  Mexico.    July  2, 
1920.) 

(Byttahiu  ly  the  Court.) 
lajuctloa  «=3252(8)  —  Counsel  fees  for  dls- 
solving  reooverable  under  Injunction  bond. 
Counsel  fees  expenses  necessarily  incurred 
for  necessary  services  in  procnrlng  the  dia- 
Bolntion  of  an  injunction,  when  reasonable  in 
•monnt  are  recoverable  as  damages  upon  in- 
junction bonds  conditioned  in  the  ordinary 
terms. 

Appeal  from  District  (3onrt,  Ohaves  Goon- 
ty;  McClure,  Judge. 

Action  by  W.  B.  Sogers  against  James  B. 
Berbflt  Judgment  for  plaintiff,  and  defend- 
ant appeals:    Affirmed. 

Reid,  Hervey  &  Iden,  of  Roewell,  for  ap- 
pellant 

R.  V.  Bowers,  of  Roswell,  for  appellee. 

PARKER,  a  J.  This  is  an  appeal  from 
fbe  district  court  for  CJbaves  county,  by 
James  B.  Herbst  The  appeal  as  to  Robert 
Kellahin  and  J.  C.  Reese  was  dismissed.  25 
N.  M.  408,  188  Pac.  749. 

On  June  15,  1915,  the  appellant  brought 
suit  in  the  district  court  for  Chaves  county 
against  the  appellee  to  enjoin  him  from  con- 
necting or  attempting  to  connect  a  small 
feed  pipe  to  the  artesian  well  of  appellant 
or  attempting  to  change  the  means  of  dl- 
▼ersion  of  his  water  from  said  well.  A  tem- 
Bprary  Injunction  issued  against  the  appel- 
lee, but  upon  final  hearing  the  Injunction  was 
dissolved.  The  appellant  appealed  to  this 
court,  and  the  Judgment  dissolving  the  In- 
Jtinction  was  affirmed.  Herbst  v.  Rogers, 
22  N.  M.  449,  164  Pac.  827. 

Thereafter,  on  August  8,  1917,  this  action 
-was  begun.  It  was  a  suit  upon  the  Injunc- 
tl<ni  bond  given  in  the  case  hereinbefore  re- 
ferred to,  the  sureties  thereon  being  joined  as 
parties  defendant  with  Herbst.    The  Injunc- 
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tloD  bond  was  in  the  usual  form,  reciting  the 
occasion  for  the  necessity  of  the  bond  and 
covenanting  that  If  the  appellant  shall  pay, 
or  cause  to  be  paid,  any  and  all  costs  and 
damages,  not  exceeding  $500,  arising  from 
the  allowance  of  said  Injunction,  if  the  same 
shall  be  wrongful  and  be  dissolved  by  order 
of  the  court  then  this  obligation  be  null  and 
void;  otherwise  to  remain  in  full  force  and 
effect 

Numerous  items  of  damages  were  set  up  in 
the  appellee's  complaint  in  this  cause,  but 
only  two  of  them  are  material  here.  They 
are:  First  that  of  coiinsel  fees  contracted  by 
appellee  in  the  sum  of  $250;  and,  second, 
traveling  and  hotel  expenses  of  said  counsel 
In  the  performance  of  his  duties  in  attend- 
ance upon  this  court  upon  the  appeal  of  the 
original  Injunction  suit 

The  appellant  concedes  that  there  Is  bat 
one  proposition  of  law  Involved  in  this  case 
on  appeal,  and  that  is  as  to  whether  fees 
and  expenses  of  counsel  employed  in  an  in- 
junction suit  are  proper  items  of  damage  in 
a  suit  upon  the  injunction  bond. 

In  the  case  of  Webb  v.  Real,  20  N.  M.  218, 
148  Paa  487,  the  doctrine  of  which  was  ap- 
proved in  Woods  V.  Flambrou^,  24  N.  M. 
488,  491,  174  Pac.  996,  the  appeUee  Instituted 
suit  upon  an  injunction  bond  for  damages 
for  $3(X>,  for  attorney's  fees,  and  $75  for 
expenses  incurred  in  defending  the  suit  The 
appellee  there  recovered  judgment  for  $200 
for  attorney's  fees  and  $50  as  expenses  neces- 
sarily Incurred  in  and  about  the  defense  and 
dissolution  of  the  injunction.  The  proposi- 
tion of  the  right  to  recover  attorney's  fees 
was  fully  discussed  by  the  court;  the  court 
bolding,  in  substance,  titat  counsel  fees  paid 
for  necessary  services  directed  to  procuring 
the  dissolution  of  an  injunction,  when  rea- 
sonable In  amount  are  recoverable  as  dam- 
ages upon  injunction  bonds  conditioned  in 
the  ordinary  terms.  The  court  noted  the  so- 
called  federal  rule  on  the  subject  adhered  to 
by  a  few  of  the  states,  as  well  as  the  ma- 
jority doctrine,  and  adopted  the  language 
of  a  quoted  case,  as  follows: 

"It  seems  jnst  and  right  that  where  a  party 
asks  the  interposition  of  the  power  of  the 
courts,  in  advance 'of  a  trial  of  the  merits  of 
the  cause,  to  deprive  the  defendant  of  some 
right  or  privilege  claimed  by  hijn,  even  though 
temporarily,  if  on  investigation  it  is  found  that 
the  pUintifE  bad  no  just  right  either  in  the  law 
or  the  facts  to  justify  him  in  asking  and  ob- 
taining from  the  court  such  a  harsh  and  drastic 
exercise  of  Its  authority,  that  he  should  in- 
demnify the  defendant  in  the  language  of  his 
bond  for  'all  damages  he  might  sustain,'  and  ' 
that  reasonable  counsel  fees  necessary  to  the 
recovering  [dissolution]  of  such  injunction  are 
properly  a  part  of  his  damage." 

It  Is  to  be  noted  that  Mr.  High  calls  at- 
tention to  the  fact  that  the  authorities  are 
In  conflict  as  to  the  right  to  recover  for  coun- 
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Bel  fees  In  those  cases  where  the  Injunction 
Is  the  sole  relief  songht,  as  was  the  fact  In 
the  present  case  under  consideration.  But 
this  eminent  authority  points  out  that  the 
view  in  favor  of  the  allowance  of  attorney's 
fees  la  supported  by  a  slight  preponderance 
of  the  authority.  As  we  see  but  little  differ- 
ence  in  principle  between  the  two  classes  of 
cases,  we  are  constrained  to  follow  the 
weight  of  authority  In  this  respect 

The  appellant  in  this  case  takes  the  i)Osi- 
tlon,  as  we  understand  his  brief,  that,  when 
the  prayer  of  the  complaint  and  the  allega- 
tion as  to  his  inadequacy  of  legal  remedies 
'  are  eliminated,  his  action  may  be  said  to  be 
akin  to  a  suit  to  quiet  title,  either  to  land  or 
to  water  in  the  artesian  well.  Upon  that  prem- 
ise authority  is  cited  to  the  general  effect 
that  attorney's  fees  are  limited  to  those  nec- 
essary in  procnrlng  a  dissolntlon  of  the  in- 
junction ;  services  rendered  in  making  a  gen- 
eral defense  on  the  merits  being  excluded. 
The  cases  so  holding  do  so  upon  the  theory 
that,  where  the  Injunctive  relief  is  merely 
ancillary  to  the  main  relief  sought,  the  In- 
curring of  expenses  Incident  to  employing  at- 
torneys in  defense  of  the  main  action  is  man- 
ifestly imperative,  and  therefore,  as  the  ex- 
pense would  have  been  incurred  without  ref- 
erence to  the  injunctive  portion  of  the  action, 
exi>en8e8  concerning  a  defense  of  the  injunc- 
tive side  of  the  case  will  not  be  allowed ;  the 
subject  of  apportioning  what  part  of  the 
fee  should  be  debited  against  the  aervtces 
rendered  in  the  main  case  and  what  against 
those  rendered  only  with  respect  to  the  in- 
junction being  too  problematical  and  uncer- 
tain to  permit  the  award  of  damages.  But 
granting  the  correctness  of  the  doctrine  for 
which  the  appellant  contends,  we  have  no 
such  case  here.  Here  the  original  action  was 
solely  for  injunctive  relief.  It  is  true  that 
the  right  to  maintain  the  Injunction  depend- 
ed on  the  contractual  rights  of  the  parties, 
but  that  was  simply  the  foundation  for  the 
injunction  proceeding ;  the  appellant  contest- 
ing with  appellee  the  right  of  the  latter  to 
take  water  from  the  well  in  the  manner  in 
which  appellee  threatened  to  divert  it 
There  was  no  issue  in  that  case  as  to  the 
general  adverse  claim  of  pr<^)erty  by  appel- 
lee in  the  pronlses.  The  case  was  purely 
and  solely  one  In  equity  for  a  permanent  In- 
junction, and  the  case  was  tried  and  decided 
upon  the  theory,  and  that  theory  and  none 
other  was  consistently  advocated  by  the  ap- 
pellant We  therefore  hold  that  the  doctrine 
for  which  appellant  contends  here  is  without 
application,  this  case  falling  squarely  with- 
in the  principles  we  announced  in  the  Webb- 
Beal  Case. 

For  the  reasons  stated,  the  judgment  of  the 
trial  court  will  be  afiSrmed,  and  it  is  so  or- 
dered. 

ROBERTS  and  RATNOLDS,  JJ.,  concur. 


(26  N.  C.  541) 

HENDERSON  ct  al.  v.  DREYFUS. 
(No.  2166.) 

(Supreme   Court   of    New    Mexioo.      May    8, 
1919.) 

(Syttabu*  hv  the  Court.) 
t.  Jury  «=33l(7>/2)— Partial  remittitur  not  af- 
fecting riglit  to  determination  of  damages  by 
Jury. 
The  remission  by  the  plaintiff  of  a  part  of 
the  verdict  at  the  suggestion  of  the  trial  court 
followed   by  a  judgment   for  the   sum   remain- 
ing, does  not  deprive  the  defendant  of  his  con- 
stitutional right  to  have  the  question  of  dam- 
ages tried  by  a  jury. 

2.  New  trial  «=»  1 62  (3)— Trial  court  can  tm- 
thorize  remittitur  and  enter  Judgment  for 
balance. 

The  trial  court  has  the  power  to  authorise 
a  permissive  remittitur  and  to  enter  judgment 
for  the  balance,  and  this  although  the  amount 
remaining  is  not  capable  of  definite  oompata- 
tion  from  the  evidence. 

3.  New  trial  <9=9i62(3)— Renlttttnr  will  aot 
cure  verdict  excessive  through  prejudlos. 

A  remittitur  will  not  ctire  a  verdict  ex- 
cessive by  reason  of  prejudice  and  passion.  The 
reason  for  the  rale  is  that  where  the  amount 
<tf  the  verdict  is  the  result  of  passion  and 
prejudice,  such  passion  and  prejudice  may,  and 
probably  did,  influence  the  jury  in  the  deter- 
mination of  the  other  issues  in  the  case  upon 
the  dedaions  of  which  the  verdict  was  found. 

4.  New  trial  <s=3l62(3)— When  remlttltar  aad 
Judgment  for  balanoe  permissible. 

The  trial  eonrt  may  give  the  plaintiff  the 
option  of  filing  a  remittitar,  and  thereupon 
enter  judgment  for  the  balance,  not  only 
where  the  damages  are  capable  of  ascertain- 
ment from  the  evidence  with  reasonable  cer- 
tainty, but  in  cases  of  unliquidated  damages, 
and  lilcewise  in  cases  where  exemplary  or  puni- 
tive damages  have  been  awarded. 

5.  Ho^  tri^  «s>  1 62(3)— Excessive  verdict  aot 
determining  factor  unless  result  of  prejudloa. 

The  excess  of  the  verdict  is  not  the  de- 
termining factor  in  cases  where  a  remittitnr 
has  been  allowed,  unless  the  verdict  is  so  out- 
rageously excussive  and  beyond  all  reason 
that  in  and  of  itself  it  dearly  shows  that  It  was 
the  result  of  passion  and  prejudice. 

6.  Appeal  and  error  «=3l004(3) — Determina- 
tion of  trial  court  that  verdict  did  not  result 
from  prejudice. 

The  trial  court  is  in  a  mudi  better  por- 
tion to  determine  whether  the  excessive  verdict 
was  the  result  of  passion  and  prejudice,  and 
its  determination  should  ordinarily  be  accepted. 

7.  Appeal  and  error  «=9l004(3)— Verdict  in 
libel  suit  not  result  of  passion  and  prejudice. 

Evidence  reviewed,  and  held  that  while  the 

trial  court  found  that  a  verdict  in  a  libel  anit 

for  $35,000  was  excessive,  there  is  nothing  iu 

the  record   to   indicate  that   such   excess 

I  the  result  of  passion  and  prejudice. 
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8.  Libel  and  slander  «=»  1 04  (3)— Repetition  of 
defamatory  matter  showing  malice. 

Repetition  of  the  alleged  defamatory  mat- 
ter or  other  defamatory  publication  of  sim- 
ilar character  are  admissible  to  show  express 
malice  on  the  part  of  the  defendant 

9.  Appeal  and  error  «s»263(l)— Objection  to 
lasuffldent  inatmction. 

Where  the  Tice  in  an  instraction  is  not 
pointed  oat  to  the  trial  eonrt  and  proper  ez- 
eeptiona  saved,  in  the  erent  the  instraction 
ia  giTen,  the  appellate  court  will  not  review  er- 
ror predicated  upon  die  siving  of  the  Hune. 

10.  Libel  and  slander  «=>42(l)— Reporta  of 
proceedings  In  a  law  court  privileged. 

Every  impartial  and  accurate  report  of 
any  proceeding  in  a  public  law  oonrt  la  privi- 
leged. 

11.  Libel  and  slandor  ^=3501/2 — Correct  account 
of  prooeedlnga  In  court  of  Justice  privileged. 

While  a  person  may  publish  a  correct  ae- 
oonnt  of  the  proceedings  in  a  court  of  jns- 
tlce,  yet,  if  he  discolors  or  garbles  the  proceed- 
ings, or  adds  comments  and  inslnaatlona  of 
Us  own  in  order  to  asperse  the  character  of- 
the  partiea  concerned,  it  is  libeloos,  and  not 
privileged. 

12.  Appeal  and  error  ^a2l6(l)— Falinre  to 
ask  for  instruetiona  iimitinfl  offeot  of  «vi- 
denea. 

Where  a  party  in  a  civil  case  does  not  ask 
the  court  for  an  instruction  limiting  the  ef- 
fect of  evidence,  he  cannot  complain  of  its 
fiUlare  to  so  instruct. 

13.  Appeal  and  error  «=>7l9(i)— Review  of 
q«Mtian  not  raised  in  assignments  of  error. 

An  appeUaat  in  a  civil  case  cannot  urge 
upon  the  court  for  consideraUon  a  question 
not  raised  in  his  assignments  of  error. 

14.  Witnesses  «=>372(2)  —  Cross-examination 
as  to  politica  admissible  to  determine  weight 
•f  avidence. 

Ordinarily  the  fact  as  to  whether  a  witness 
in  a  member  of  one  political  party  or  the  oth- 
er would  have  no  effect  upon  his  testimony  or 
the  weight  to  which  it  would  be  oititled,  and 
it  would  be  improper  upon  cross-examination 
to  inquire  into  such  matter;  but  In  a  case 
growing  directly  out  of  a  political  controversy, 
where  the  witnesses  on  either  side  may  be  more 
or  less  influenced  by  their  political  affiliations, 
U  ia  proper  on  cross-examination  to  Inqoire 
into  anch  matter, 

15.  Trial  «=383(l,  2)— Objection  to  admisalbii- 
Ity  of  evidence  must  point  owt  ground. 

In  objecting  to  admissibility  of  evidenoeh 
it  ia  the  dnty  of  counsel  to  advise  the  court 
apedfically  of  the  ground  of  objection,  so  that 
tbe  aame  may  be  intelligently  ruled  upon,  and 
in  order  to  enable  counsel  to  obviate  the  ol>- 
jeetion  if  possible ;  and  a  general  objection  that 
eridcnce  is  incompetent,  irrelevant,  and  imma- 
terial, or  that  a  sufficient  foundation  has  pot 
been  laid   for  its  admission,  is  too  general. 

16.  Trial  «=362(2)  —  Rebuttal  evidence  on 
charge  of  desecration  of  flag. 

Where  appellant  had  shown  by  Its  witness- 
es the  fact  of  the  presentation  of  a  flag  to  a 
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party,  which  it  was  claimed  in  the  alleged  libel 
that  appellee  had  desecrated.  It  was  permis- 
sible for  appellee,  in  rebuttal,  to  show  that  the 
parties  who  to  presented  the  flag  were  intox- 
icated. 

17.  Appeal  and  error  «=3528  (4)— Matters  in 
presence  of  Judge  not  in  record  by  affidavits. 

What  is  done  by  the  judge  or  what  occurs 
ia  his  presence  is  within  his  knowledge  and 
must  be  recited  over  his  certificate,  and  cannot 
be  made  a  part  of  the  record  by  ex  parte  af- 
fidavits in  support  of  a  motion  for  a  new  trial. 

(AddiHonal  SyUabut  Ip  EditorUa  Staff.) 

18.  Courts  «=997(6)— Precedenta  in  reviewing 
constitutional  questions. 

In  deciding  constitntional  questiona,  and  ea- 
pedally  where  a  construction  of  the  United 
States  Ckmstitation  is  involved,  a  state  court 
should,  in  construing  the  state  Constitution, 
give  great  weight  to  opinions  by  the  United 
States  Supreme  Court,  and  should,  of  course, 
follow  that  conrt  in  its  construction  of  tha 
United  Sutea  Constitution. 

19.  New  trial  <8s>l63(2)— Grut  of  rmnittitnr 
finding  verdict  exoessive. 

Where  the  trial  court  in  a  libel  suit  made 
no  specific  finding  as  to  passion  and  prejudice, 
ita  approval  of  the  remittitur  necessarily  found 
that  the  verdict  was  excessive,  but  that  such 
excess  was  not  the  result  of  passion  and  prej- 
udice, as  otherwise  it  would  have  granted  d»- 
fendant'a  motion  for  a  new  triaL 

20.  Libel  and  aiander  «s>  120  (2)— Right  to  ex- 
am plary  damages. 

Where  express  malice  in  the  publication 
of  libel  charging  a  misdemeanor  under  the  law 
of  the  state  was  proven,  it  was  a  proper  case 
for  the  imposition  of  exemplary  damagea. 

Error  to  District  Court;  Valencia  County; 
M.  C.  Mechem,  Judge. 

Action  by  Henry  Dreyfus  against  tbe  New 
Mexican  Printing  Company  and  Bronaon  M. 
Cutting.  Directed  verdict  for  defendant  Cut- 
ting, and  verdict  for  plainao:  for  |35,000 
against  the  New  Mexican  Printing  Company, 
its  moti(m  for  new  trial  granted  unless  plaln- 
tifl  renUtted  tlie  verdict  In  ezceaa  of  $10,000, 
whidi  remittitur  was  filed,  and  Judgment 
against  the  New  Mexican  Printing  Company 
in  that  sum,  and  Ralph  M.  Henderson,  ita 
receiver,  brings  error.    AfiOrmed. 

B.  R.  Wright  and  Francis  O.  Wilson,  both 
of  Santa  Fe,  for  plaintifl  in  error. 

W.  J.  Eaton  and  M.  C.  Splcer,  both  of 
Socorro,  for  defendant  in  error. 

ROBERTS,  J.  On  the  lOtlj  day  of  October, 
1916,  Henry  Dreyfus  filed  a  complaint 
against  tbe  New  Mexican  Printing  Company 
and  Bronson  M.  Cutting  in  the  district  court 
of  Socorro  county.  As  the  trial  court  direct- 
ed a  verdict  in  favor  of  Mr.  Cutting,  no  fur- 
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ther  mention  need  be  made  of  Ills  connection 
with  the  suit. 

The  complaint  alleged  that  on  the  7th  day 
of  October,  1916,  the  defendant  corporation 
owned  and  published  a  newspaper  known  as 
the  Santa  Fig  New  Mexican ;  that  said  paper 
was  a  daily  and  circulated  throughout  the 
Etate  of  New  Mexico,  and  especially  in  the 
county  of  Socorro;  that  on  said  date  there 
appeared  in  add  paper  a  statement  as  fol- 
lows: 

"This  is  the  same  county  where  a  Bursam 
henchman  named  Dreyfus  (meaning  Henry 
Elireyfus,  of  Socorro,  N.  M.,  this  plaintiff),  iu 
the  days  of  Got.  Hagerman,  tore  down  the 
American  flag  and  stamped  and  spat  upon  it 
and  got  off  with  it" 

The  complaint  farther  alleged  that  this 
jniblication  was  a  criminal  charge  bgainst  the 
plaintiff,  in  that  to  insult  the  Stars  and 
Stripes  is  a  misdemeanor  under  the  laws  of 
the  state.  The  complaint  set  forth  that  the 
article  was  wrongfully,  unlawfully,  willfully, 
and  maUdonsly  published  with  intent  to  in- 
jure and  degrade  plaintiff  and  cause  the  pub- 
lic In  general  to  believe  that  he  had  been 
guilty  of  the  crime  of  insulting  the  Stars  and 
Stripes,  and  of  acts  and  conduct  against  the 
American  flag  disgraceful  to  him  as  an 
American  citizen,  which  would  bring  him  in- 
to contempt  among  the  honorable  people,  and 
chat  the  said  article  was  false,  scandalous, 
malicious,  and  libelous,  and  did  and  does  ex- 
pose the  plaintiff  to  hatred,  contempt,  and 
ridicule.  Judgment  In  the  sum  of  $60,000 
was  asked. 

The  defendant  answered,  admitting  the 
publication,  but  denied  that  the  article  so 
published  was  false,  malicious,  scandalous, 
and  libelous,  and  that  It  did  and  does  ex- 
pose the  plaintiff  to  contempt  and  ridicule. 
The  New  Mexican  Printing  Company  further 
answered  that  the  article  published  was 
true ;  that  the  matters  and  things  therein  con- 
cerning the  plaintiff  were,  at  the  time  they 
were  done  by  him  and  ever  since,  matters  of 
common  knowledge  In  the  state  of  New  Mex- 
ico, and  generally  believed  to  be  true  by  res^ 
Idents  of  the  said  county  and  state.  The  an- 
swer In  this  regard  was  as  follows: 

"And  for  farther  answer  herein,  and  without 
waiving  any  previous  or  prior  defense  hereinbe- 
fore interposed,  the  defendant  says  that  the 
plaintiS  ought  not  to  have  his  aforesaid  action 
against  him,  this  defendant,  because  be  says  that 
before  the  publication  of  the  alleged  injurious  ar- 
ticle described  in  said  complaint,  as  this  de- 
fendant is  now  informed,  and  therefore  be- 
lieves, the  facts  and  acts  of  the  plaintiff  set 
forth  in  said  publication  did  transpire  and 
were  true  in  substance  and  in  fact,  and  that 
on  or  about  the  22d  day  of  September,  1906, 
the  plaintiff,  then  probate  Judge  of  Socorro 
comity,  and  at  that  time  closely  allied  with  a 
political  faction  which  was  doing  what  it 
eould  to  oppose  the  then  Oovemor  of  the  ter- 
ritory of  New  MexicOi  Herbert  J.  Hagerman, 


became  angered  at  the  preparations  made  for 
the  reception  of  the  said  Governor  of  the  ter- 
ritory of  New  Mexico,  and  tore  down  a  large 
American  flag  from  the  decorations  in  front  of 
one  of  the  business  houses  in  the  town  of 
Socorro,  state  of  New  Mexico,  rent  the  said 
national  emblem  into  pieces,  and  broke  up  the 
pole  to  which  it  was  attached,  and  threw  the 
pieces  away,  and  that  said  incident  was  at  the 
time  commented  opon  by  the  said  Governor  at  a 
reception  tendered  him  in  the  local  opera  house 
of  the  said  town  of  Socorro,  state  of  New  Mex- 
ico, in  the  course  of  an  address  made  to  some 
250  citisens  and  residents  of  the  said  town  of 
Socorro,  state  of  New  Mexico,  all  of  which 
said  facts  were  at  the  time  reported  in  the 
Albuquerque  Morning  Journal,  a  newspaper 
then  /of  general  circulation  throughout  the 
state  of  New  Mexico,  under  the  date  of  Sep- 
tember 22,  1906,  and  that  the  said  Dreyfus 
did  not  at  that  time  nor  has  he  subsequently, 
so  far  as  this  defendant  is  informed  and  be- 
lieves, ever  denied  said  act  or  resented  the  pub- 
lication in  said  newspaper  of  said  article,  not- 
withstanding the  wide  publicity  thereby  given 
to  the  incident." 

And  by  way  of  mitigation  and  Josdflcatloa 

it  was  further  alleged  In  the  article  that  the 
Albuquerque  Morning  Journal,  on  the  24tfa 
day  of  October,  1911,  published  and  gave 
wide  circulation  to  the  story  which  was  re- 
peated in  the  New  Mexican  and  made  the 
subject  of  a  suit,  and  further  that  the  mat- 
ters and  things  alleged  in  the  article  upon 
which  this  suit  was  predicated  were  at  the 
time  they  were  done  by  him,  and  ever  since 
had  been,  matters  and  things  of  common 
knowledge  in  Socorro  county,  state  of  New 
Mexico,  and  generally  believed  to  be  true  by 
residents  of  the  said  county  and  state. 

To  the  answer  plaintiff  filed  a  general  de- 
nial, and  upon  the  issues  thus  made  up  the 
cause  came  on  to  trial  at  Los  Lunas,  Va- 
lencia county,  on  the  6th  day  of  March,  1917. 
The  Jury  returned  a  verdict  In  favor  of  plain- 
tiff for  $35,000.  The  New  Mexican  Printing 
Company  filed  a  motion  for  a  new  trial.  In 
which,  among  other  things,  it  set  up  the 
fact  that  the  verdict  was  excessive  and  the 
result  of  passion  and  prejudice.  The  trial 
court  entered  an  order  ordering  a  new  trial 
unless  the  plaintiff  remitted  the  verdict  of 
the  Jury  in  excess  of  $10,000  within  ten  days 
from  tile  date  of  the  order,  and  in  case  the 
remittitur  Should  be  filed  then  the  motion 
for  a  new  trial  would  be  overruled.  The  re- 
mittitur was  filed  and  Judgment  Was  entered 
against  the  New  Mexican  Printing  Company 
in  the  sum  of  $10,000.  The  receiver  of  the 
New  Mexican  Printing  Company  sued  ont  a 
writ  of  error  from  the  Supreme  Court  for 
the  purpose  of  reviewing  the  Judgment  In 
the  discussion  which  foUows  the  plaintiff  in 
error  will  be  designated  as  appellant  and  de- 
fendant in  error  as  appellee. 

[1]  The  sixth  point  made  by  appellant  in 
its  brirf  will  be  first  considered,  because.  If 
it  should  be  resolved  In  appellant's  favor,  the 
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llrst  point  would  not  leqnlre  consideration. 
This  contention  Is  that  the  court  erred  In 
(panting  remittitur  In  this  case  for  the  rea- 
son that  by  bo  doing  it  deprived  the  defend- 
ant of  a  trial  by  jury  as  guaranteed  by  sec- 
tion 12  of  article  2  of  the  Coastitutlon  of  the 
state  of  New  Mexico,  and  denied  the  defend- 
ant tb«  protection  of  the  laws  of  the  state  of 
New  Mexico  and  deprived  the  defendant  of  big 
property  without  due  process,  contrary  to  the 
provisions  of  section  1  of  the  Fourteoith 
Amendment  to  the  G<mstltatlon  of  the  Unit- 
ed States. 

[It]  If  we  should  follow  the  reasoning  of 
the  Earl  of  Halsbury  and  Jxyrd  Davy  In  the 
case  of  Watt  v.  Watt,  decided'  hy  the  House 
of  Lords  of  England  April  3,  1905,  and  re- 
ported In  2  Am.  &  Eng.  Ann.  Cas.  672,  this 
point  would  necessarily  be  resolved  in  appel- 
lant's favor.  In  deciding  constitutional  ques- 
tions, and  especially-  where  a  construction,  of 
the  Constitution  of  the  United  States  is  in- 
volved, a  state  court  should,  In  construing 
the  state  Constitution,  give  great  weight  to 
oplnlcms  by  the  United  States  Supreme  Court, 
and,  of  course,  should  follow  that  court  in 
Its  construction  and  Interpretation  of  the 
United  States  Constitution. 

[2-4]  In  the  case  of  Arkansas  Valley  Land 
ft  CatUe  Co.  v.  Mann,  130  U.  S.  69,  9  Sup.  Ct 
458,  82  tt.  Ed.  854,  this  identical  question  was 
decided.  The  verdict  returned  by  the  Jury 
was  for  $39,958.33.  The  trial  court  decid- 
ed that,  if  the  plalntifF  would  remit  the  simi 
of  $22,833.33,  the  motion  for  a  new  trial 
would  be  denied.  Bemlttitur  was  filed  and 
judgment  was  entered  for  $17,125.  The  court 
said: 

"The  point  was  modi  pressed  at  tlie  bar  that 
the  remission  by  the  plaintiff  of  a  part  of  the 
verdict,  followed  by  a.  jodgment  for  the  stim 
remaining,  deprived  the  defendant  of  his  con- 
Btitntional  right  to  have  the  question  of  dam- 
ages tried  by  a  Jttry,  without  interference  upon 
the  part  of  the  court,  except  as  it  became  neces- 
sary to  instruct  them  in  reference  to  the  prin- 
ciplea  of  law  governing  the  determination  of 
that  question.  The  precise  contention  is  that 
to  make  the  decision  of  the  motion  for  a  new 
trial  depend  npon  a  remission  of  part  of  (he 
verdict  is  In  effect  a  re-examination  by  the 
court,  in  a  mode  not  known  at  the  common  law, 
of  facta  tried  by  the  jury,  and  therefore  was  a 
violation  of  tht  Seventh  Amendment  of  the  Con- 
stitntion. 

"The  counsel  for  the  defendant  admits  that 
the  views  expressed  by  him  are  in  conSict  with 
tbe  decision  in  Northern  Pacific  Railroad  Com- 
pany V.  Herbert,  116  U.  S.  642,  646  [6  Snp.  Ct 
680,  20  U  Ed.  765],  bnt  he  asks  that  the  ques- 
tion be  re-examined  in  the  light  of  the  anthori- 


"The  practice  which  this  conrt  approved  in 
Northern  Pacific  Railroad  v.  Herbert  U  sustain- 
ed by  sound  reason,  and  does  not  in  any  just 
sense  impair  the  constitntional  right  of  trial  by 
jury.  It  cannot  be  disputed  that  the  court  is 
witUn  the  limits  of  its  authority  when  it  sets 
aside  the  verdict  of  the  jury  and  grants  a  new 
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trial  where  the  damages  are  palpably  or  out- 
rageously excessive." 

See,  also,  Clark  v.  Sidway,  142  U.  S.  682, 
12  Sup.  Ct  327,  35  L.  Ed.  1157,  and  Gila  Val- 
ley. G.  ft  N.  R.  Co.  V.  Hall,  232  U.  S.  94,  34 
Sup.  Ct  229,  58  L.  Ed.  521. 

Innumerable  cases  where  i>ermi8slve  remit- 
titurs were  made  and  motion  for  a  new  trial 
thereupon  denied  will  be  found  collected  in  a 
case  note  to  the  case  of  Tunnel  Mining  ft  Leas- 
ing Co.  V.  Cooper,  39  L.  R.  A.  (N.  S.)  1064,  and 
this  although  the  amount  remaining  is  not  ca- 
pable of  definite  computation  from  the  evi- 
dence. An  examination  of  tbe  cases  there 
found  will  disclose  that  the  overwhelming 
weight  of  authority  in  this  country  upholds 
the  view  that  the  trial  court  has  the  power 
to  authorize  a  permLssive  remittitur,  and  to 
enter  judgment  for  the  balance.  This  prac- 
tice was  approved  by  the  territorial  Supreme 
Court  In  the  case  of  Schofield  v.  Territory 
ex  rel.  American  Valley  Co.,  9  N.  M.  626,  66 
Pac.  306,  In  which  case  tbe  court  quotes  with 
approval  from  Arkansas  Valley  Land  ft  Cat- 
tle Co.  T.  Malta,  supra,  and  in  the  case  of 
Bank  of  Commerce  v.  Western  Union  Tele- 
graph Co.,  19  N.  M.  211,  142  Pac.  1S6,  Ia  R. 
A.  1915A,  120,  without  discussion.  It  wlU 
thus  be  seen  that  the  question  is  settled  in 
this  jurisdiction  adversely  to  appellant's  con- 
tention, and  we  see  no  good  reason  for  de- 
parting from  the  almost  universal  rule  In  this 
country. 

Having  held  that  the  action  of  tbe  trial 
court  In  authorizing  the  remittitur  and  enter- 
ing judgment  for  the  balance  did  not  deprive 
appellant  of  Its  right  to  a  trial  by  jury,  we 
are  logically  brought  to  a  consideration  of 
the  first  propositioa  urged  by  appellant,  viz.: 

"Remittitur  cannot  core  verdict  excessive  by 
reason  of  prejudice  and  passion." 

A  great  many  courts  hold  that  remittiturs 
are  allowable  although  the  amount  of  Qie 
original  verdict  is  the  result  of  prejudice  and 
passion.  Craig  v.  Cook,  28  Minn.  232,  8  N. 
W.  712 ;  Trow  t.  White  Bear,  78  Minn.  433, 
80  N.  W.  1117;  Bremer  v.  Minneapolis,  St 
P.  ft  Ste.  M.  R.  Co.,  96  Minn.  468,  105  N.  W. 
494;  Goss  v.  Goss,  102  Minn.  846.  113  N.  W. 
680;  Western  U.  Teleg.  Co.  T.  Frith,  105 
Tenn.  167,  58  S.  W.  118;  Alabama  O.  S.  R. 
Co.  V.  Roberts,  118  Tenn.  488,  82  S.  W.  814, 
67  L.  R.  A.  495,  8  Ann.  Cas.  937;  Gulf.  C. 
ft  S.  F.  B.  Co.  V.  Darby,  28  Tex.  Civ.  App. 
413,  67  S.  W.  446;  Gulf,  B.  ft  K.  C.  R.  Co.  v. 
O'NeUl,  32  Tex.  Civ.  App.  411,  74  S.  W.  860; 
Galveston,  H.  ft  N.  R.  Go.  v.  WalUs,  47  Tex. 
dv.  App.  120,  104  S.  W.  418;  Reddon  v.  Un- 
ion P.  R.  Co.,  6  Utah,  344,  16  Pac.  262  (dted 
and  followed  In  Kainedy  v.  Oregon  Short 
Line  R.  Co.,  18  Utah,  825,  64  Pac.  888); 
Brown  t.  Southern  P^  R.  Co.,  7  Utah,  288, 
20  Pac:  579;  GlUen  v.  Mlnneapcdls.  St.  P. 
ft  S.  Ste.  M.  B.  Co.,  81  Wis.  633,  65  N.  W. 
373;   HeimUch  r.  Tabor.  123  WU.  666,  lOS 
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N.  W.  10,  68  I*  B.  A.  689;  Beach  v.  Bird  ft 
W.  Lumber  Co.,  135  Wis.  550,  116  N.  W.  245; 
McNamara  v.  McNamara,  108  Wis.  613,  84  N. 
W.  901.  Bat  the  great  weight  of  anthority  Is 
to  the  effect  that  a  remittitur  will  not  cure  a 
verdict  tainted  by  prejudice  and  passion. 
Southern  P.  Co.  ▼.  Tomllnson,  4  Ariz.  126,  33 
Pac.  710  (dictum) ;  Loewenthal  v.  Streng,  90 
111.  74;  Chicago  ft  N.  W.  B.  t.  Cummings,  20 
ni.  App.  333;  Chicago  ft  A.  B.  Co.  t.  Bamett, 
56  IIL  App.  384;  West  Chicago  Street 
R.  Co.  T.  Kmeger,  68  111.  App.  450; 
West  Chicago  Street  R.  Co.  y.  Johnson,  69 
in.  App.  147;  Chicago  ft  a  R.  Co.  v.  Bln- 
fcopskl,  72  111.  App.  22 ;  West  Clilcago  Street 
B  Ca  T.  Wheeler,  73  IIL  App.  368  (in  effect); 
Chicago  City  R  Co.  t.  Pennlmore,  78  111. 
App.  478;  Pennsylrania  Co.  t.  Greso,  79  lU. 
App.  127;  Nicholson  t.  CDonald,  79  111.  App. 
195;  North  Chicago  Street  B  Co.  v.  Hoffart, 
82  m.  App.  539;  Chicago  Terminal  Transfer 
R.  Co.  T.  Helbreg,  99  III.  App.  563 ;  Pittsburg, 
C,  C.  ft  St  L.  B.  Co.  T.  Story,  104  IIL  App. 
132;  Belt  B.  Co.  ▼.  Charters,  123  lU.  App. 
322;  Sackhelm  t.  Miller,  136  IIL  App.  132 
(see,  contra,  Illinois  C.  B.  Co.  t.  Ebert,  74 
IIL  399);  Ahrens  t.  Fenton,  138  Iowa,  659, 
115  N.  W.  233 ;  Atchison,  T.  ft  S.  F.  B  Co.  r. 
Cone,  37  Kan.  667,  15  Pac.  499;  Stelnbuchel 
V.  Wright,  43  Kan.  307,  23,  Pac.  560;  Atchi- 
son, T.  ft  S.  F.  B  Co.  T.  Dwelle,  44  Ban.  394, 
24  Pac.  600;  Parsons  ft  P.  B.  Co.  t.  Mont- 
gomery, 46  Kan.  120,  26  Pac.  403;  BeU  t. 
Morse,  48  Kan.  601,  29  Pac.  1068;  Drumm 
V.  Cessnum,  58  Kan.  331,  49  Pac.  78;  Atchi- 
son ▼.  Plunkett,  61  Kan.  297,  59  Pac.  646; 
Argentine  y.  Bender,  71  Kan.  422,  80  Pac. 
936  (dictum);  Chltty  r.  St  Louis,  I.  M.  ft 
S.  B  Co.,  148  Mo.  64,  49  S.  W.  868;  Par- 
teUo  y.  Missouri  P.  B  Co.,  217  Mo.  646,  IIT 
8.  W.  1138;  Doty  y.  Steinberg,  25  Mo,  App. 
328;  Adcock  y.  Oregon  B  Co.,  46  Or.  173, 
77  Pac.  78  (dictum).  And  the  territorial 
Supreme  Court,  In  the  case  of  Corcoran  v. 
Albuquerque  Traction  Co.,  16  N.  M.  9,  103 
Pac.  645,  approved  of  the  majority  rule,  but 
in  that  case  refused  to  hold  that  the  verdict 
was  the  result  of  passion  and  prejudice,  and 
said: 

"The  plaintiff  suffered  an  injury,  and  the  jury 
simply  overestimated  that  injury,  as  the  trial 
court  found."  ^ 

In  Bank  of  Commerce  ▼.  Western  Union 
Telegraph  Co.,  supra,  the  rule  was  also  ap- 
proved by  this  court 

The  reason  for  the  rule  is  that  Vrhere  the 
amount  of  the  verdict  is  the  result  of  passion 
and  prejudice,  such  passiMi  and  prejudice 
may  and  probably  did  Influence  the'  jury  in 
the  determination  of  the  other  issues  in  the 
case  upon  the  dedsion  of  which  the  verdict 
was  founded.  In  other  words,  in  the  absence 
of  such  improper  Influences,  the  jury  might 
have  resolved  the  issues  in  favor  of  the  party 
against   whom    tha   verdict   was   rendered. 


Arkansas  Cattle  Go.  r.  Mann,  supra,  and 
Qises  cited  supra. 

The  majority  rule,  which  undoubtedly  la 
the  correct  rule,  la  easy  of  application  where 
the  trial  court  flnds  that  the  verdict  was  ex- 
cessive by  reason  of  passion  and  prejudice. 
In  such  event  it  is  the  duty  of  the  trial  court 
to  grant  a  new  trial.  Falling  so  to  do,  the 
appellate  court  should,  of  course,  remand 
the  cause  for  a  new  trial  before  a  jury  free 
from  prejudice.  The  trial  court  hears  the 
evidence,  sees  the  witnesses,  hears  the  argu- 
ments of  counsel,  and  senses  the  atmosphere 
of  the  triaL  tuid  is  In  a  position  to  know 
whether  the  verdict  was  the  result  of  pas- 
sion and  prejudice.  Where  the  trial  court 
simply  requires  the  filing  of  a  remittitur,  but 
does  not  And  that  the  excess  was  the  result 
Of  passion  and  prejudice,  much  difficulty  is 
experienced  by  the  appellate  courts  In  de- 
termining this  question..  Some  of  the  appel- 
late courts  set  aside  a  verdict  imder  such 
circumstances,  stating  as  the  ground  for  such 
action  that  the  verdict  was  so  excessive  as 
to  Imply  such  passion  and  prejudice,  and  the 
same  courts  have  refused  in  other  cases  to 
take  such  action.  This  is,  clearly  evidenced 
by  a  review  of  the  cases  dted  by  appellant  in 
support  of  its  contention  and  a  comparison 
of  such  cases  with  later  expressions  by  the 
same  courts.  In  connection  with  the  reasons 
given  in  the  cited  cases  as  a  basis  for  the 
holding.  The  following  cases  are  dt^'. 
Tunnel  Mining  ft  Leasing  Co.  v.  Cooper,  50 
Colo.  390,  115  Pac.  901,  39  L.  B.  A.  (N.  S.) 
1064,  Ann.  Cas.  1912C,  604 ;  Alabama  O.  S.  B. 
Co.  V.  Boberts.  113  Tenn.  488,  82  8.  W.  314. 
67  L.  B.  A.  495,  3  Ann.  Cas.  937 ;  Southern 
Pac  Co.  v.  Fltchett,  9  Ariz.  128,  80  Pac  359; 
Seaboard  Air  Line  v.  Randolph,  129  Ga.  796, 
59  S.  B.  1110;  Chicago  ft  Klectric  R.  Co.  v. 
Goebel,  129  IIL  App.  152;  Ahrens  v.  Fenton, 
138  Iowa,  559, 115  N.  W.  233;  Leek  v.  North- 
em  Pac  B.  Co.,  65  Wash.  453,  118  Pac.  345  j 
Stelnbuchel  v.  Wright,  43  Kan.  307,  23  Pac 
660 ;  Loewenthal  v.  Streng,  90  IIL  74 ;  Bar- 
dlet v.  Mo.  Pac  B.  Co.,  123  Mo.  221,  27  S. 
W.  463,  26  U  B  A,  384,  46  Am.  St  Rep. 
628 ;  -  Plaunt  v.  By.  Transfer  Co.,  90  Minn. 
409,  97  N.  W.  433 ;  North  Chicago  St  B.  B. 
Co.  V.  Hoffart  82  Bl.  App.  539;  Chicago 
Term.  Transfer  Co.  v.  Helbreg,  99  IIL  App. 
563 ;  Belt  By.  Co.  v.  Charters,  123  lU.  App. 
322;  Swing  t.  Stlckney,  107  Minn.  217,  119 
N.  W.  802. 

!%•  case  of  Tonnel  Mining  ft  Leasing  Ca 
V.  Cooper,  supra,  was  based  upon  a  proylslm 
of  the  Code  of  Colorado  which  authorized  a 
new  trial  for  excessive  damages  given  under 
the  influence  of  passion  or  prejudice.  The 
court  held  that  under  this  provision  trial 
courts  have  no  longer  power  to  set  aside  ver- 
dicts merely  excessive,  but  can  do  so  only 
when  it  has  also  found  that  the  excess  award 
is  due  to  passion  or  prejudice.  In  a  later 
case,  Colorado  ft  S.  By.  Co.  v.  Jenkins,  26 
Colo.  App.  348, 138  Pac  437,  the  court  ordered 
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«   remlttltnr   of  $1,100  from  a  verdict  ot 
$5,100.     In  that  case  tbe  coart  upheld  the 
Jadgment,  and  In  referring  to  the  Tunnel 
Mining  Ca  Caoe  said: 

"It  must  be  apparent  to  erery  one  that  the 
■be  of  the  verdicts  rendered  in  those  esses,  the 
amount  which  the  trial  court  required  the  plain- 
tiff in  each  case  to  remit,  and  the  specific  find- 
ings on  the  part  of  the  Supreme  Court  that 
there  was  passion  and  prejudice  clearly  manifest 
in  each  of  said  cases,  are  sufficient  in  themselves 
to  distinguish  those  cases  from  the  case  at  bar." 

The  case  of  Railroad  Co.  v.  Roberts,  supra, 
affords  no  support  for  appellant's  contention. 
The  court  sets  forth  the  rule  for  which  ap- 
pellant here  contends,  and  dtes  in  support 
thereof  18  B.  of  P.  ft  P.  144,  and  says: 

"We  cannot  admit  the  soundness  of  the  view 
of  these  cases  ander  our  practice.  If  a  Jury, 
tlirough  passion,  prejudice,  and  caprice,  has 
given  a  judgment,  whether  .excessive  or  not, 
when  the  facta  do  not  warrant  any  judgment. 
It  is  the  practice  of  this  court  to  set  aside  the 
verdict,  l>ecause  there '  is  no  evidence  to  sup- 
port it. 

"Bat  when  the  oonrt  can  see  tiMt  there  is 
liability,  and  especially  when  that  liability  is 
conceded  for  some  amount,  as  in  the  present 
ease,  and  the  only  error  is  the  reason '  to  set 
Bside  the  verdict  in  toto,  if  justice  and  right  can 
l)e  reached  by  reducing  the  damages." 

The  court  upheld  the  right  to  require  a  re- 
mittitur. 

In  a  later  case,  Orant  t.  louisvllle  &  N.  R. 
Co.,  129  Tom.  398,  166  S.  W.  963,  the  Su- 
preme Coart  of  Tennessee  said: 

"Tba  practice  now,  however,  is  firmly  estab- 
lished in  Tennessee,  and  although  a  verdict  is 
so  excessive  as  to  indicate  that  it  was  infln- 
eneed  by  passion,  prejudice,  or  caprice,  it  may 
be  cored,  and  will  stand,  if  a  remittitur  is  ac- 
cepted by  the  plaintiffs,  and  the  verdict  reduced 
to  a  reasonable  amount."  - 

The  case  of  Southern  Pac.  Co.  t.  Fltchett, 
supra,  was  departed  from  by  the  Sujpreme 
Court  of  Arisona  in  the  later  case  of  Gila 
Valley,  Q.  *  N.  R.  Co.  v.  Hall,  13  Ariz.  276, 
112  Paa  845,  and  this  decision  was  afBrmed 
by  the  Supreme  Court  of  the  United  States. 
See  232  U.  &  94,  34  Snp.  Ct  229,  68  L.  E». 
621.  In  the  case  of  Seaboard  Air  Line  Co. 
V.  Randolph,  supra,  in  an  opinion  by  Justice 
Lumpkin,  the  court  holds,  following  prior 
decisions,  that  the  trial  court  in  no  case  has 
the  right  to  require  a  remittitur,  except 
where  from  the  application  of  the  law  of 
evidence  "excess  can  be  accurately  ascer- 
tained.'' While  adhering  to  tbe  former  cases 
cited  In  the  opinion,  tbe  court  said: 

"If  tbe  question  were  an  original  one,  some- 
thing might  be  said  in  favor  of  the  practice 
adopted  in  some  other  states,  where,  if  the  pie- 
aiding  jndge  approves  the  findings  so  far  as  the 
question  of  liability  is  concerned  and  thinks 
tliat  the  plaintiff  ia  entitled  to  recover  against 
the  defendant,  but  that  the  amount  found  is  too 
large  to  be  approved  by  liim,  he  may  allow  a 
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certain  amount  to  be  written  off,  and  if  the 
excess  be  voluntarily  relinquished,  the  amount 
of  the  verdict  would  no  longer  be  cause  for  a 
new  trial." 

The  cases  dted  from  the  Illinois  Court  of 
Appeals  do  support  appellant's  contention, 
but  in  the  case  of  Sandy  v.  Lalre  Street  Elec- 
tric R.  Co.,  235  lU.  194,  85  N.  B.  300,  the 
Supreme  Court  said: 

"Remittiturs,  in  actions  ex  delicto,  by  the 
trial  and  Appellate  Courts  have  been  approved 
by  this  court  a  number  of  times.  Chicago  City 
Raflway  Co.  v.  Gemmill,  209  111.  638  [71  N.  B. 
431,  and  cases  there  cited;  Hanchett  v.  Haas, 
219  m.  546  [76  N.  B.  845].  There  are  eases 
of  such  character  that  it  would  be  difficult,  if 
not  impossible,  to  determine  what  amount  should 
be  remitted  from  a  verdict,  but  the  practice  of 
allowing  remittiturs  in  eases  of  the  character  of 
tile  oae  at  bar  has  long  been  sustained  in  this 
sute.  In  North  Chicago  Street  Railroad  Co. 
V.  Wrixon,  150  111.  532  [37  N.  B.  885],  in  dis- 
cussing this  question,  it  was  said  ([150  111.]  p. 
635  [37  N.  B.  89C]):  'But  we  are  committed  to 
the  practice  of  allowing  remittiturs  in  actions 
ex  delicto  both  in  the  trial  and  Appellate  Courts 
to  such  sum  as  shall  to  the  court  seem  not 
excessive  and  affirming  as  to  the  balance  of  the 
judgment' " 

Appellant's  contention  la  likewise  support- 
ed by  Ahrena  ▼.  Fentcm,  supra,  and  there 
has  apparently  been  no  departure  trom  the 
rule  in  Iowa.  In  that  case  the  court  reduced 
exemplary  damages  from  $800  to  $500.  The 
court  said: 

"But  as  the  allowance  of  exemplary  damages 
is  wholly  within  the  discretion  of  the  jury  in  a 
case  where  there  is  a  legal  basis  for  the  allow- 
ance of  such  damages  (Reizenstein  v.  Clark, 
104  Iowa,  287  [73  N.  W.  588]),  tlie  finding  of 
the  jury  can  only  be  interfered  with  on  the 
ground  of  such  error  of  judgment  as  to  indicate 
passion  and  prejudice,  and  where  the  allowance 
is  so  grossly  excessive  under  the  evidence  that 
It  should  not  be  allowed  to  stand,  the  verdict 
should  be  set  aside." 

In  the  case  of  Leek  v.  North  Pac.  R.  Co., 
supra,  plaintiff  recovered  damages  for  $500  for 
being  ejected  from  the  train.  The  court  said, 
quoting  with  approval  from  a  prior  case: 

"We  might  follow  onr  usual  practice  and  re- 
dnce  the  judgment  to  such  sum  as  the  respond- 
ent ia  entitled  to  recover  in  our  view  of  the 
facts,  and  require  him  to  accept  that  amount  or 
submit  to  a  new  trial,  but  the  right  of  recovery 
is  doubtful  at  best,  and  the  verdict  discloses 
puch  passion  and  prejudice  on  the  part  of  the 
Jury  that  it  would  be  unjust  to  hold  a  litigant 
foreclosed  by  any  of  the  findings.  The  jadg- 
ment is  therefore  revetsed,  and  the  cause  re- 
manded for  a  new  trial." 

In  a  later  case,  Peterson  t.  Seattle  Bleo- 
trie  Co.,  71  Wash.  349,  128  Pac.  650,  for  per- 
gonal injuries,  plaintiff  recovered  a  verdict  for 
$15,250.  Tiie  trial  court  reduced  the  verdict 
to  $10,250.  The  Supreme  Court  gave  plain- 
tiff the  option  of  accepting  a  remittitur  of 
$2,500  and  affirming  the  Judgment  in  t2n 
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event  of  suCh  acceptance,  thereby  reducing 
the  original  verdict  by  almost  one-half. 

In  the  case  of  Steinbuchel  t.  Wright, 
Bupra,  an  action  for  slander,  the  Jnry  re- 
turned a  verdict  for  $4,000,  and  the  court  re- 
quired a  remittitur  of  $3,500.  The  court 
held  that  the  damages  were  so  excessive  as 
to  show  that  the  verdict  was  given  under 
the  influences  of  passion  or  prejudice,  and 
therefore  that  the  amount  thereof  should  be 
submitted  to  the  judgment  of  another  Jnry. 

In  a  later  case,  Lupher  v.  A.,  T.  ft  S.  F.  R. 
Co.,  86  Kan.  712,  122  Pac.  106,  Ann.  Cas. 
1913C,  49S,  the  trial  court  required  the  plaln- 
tlft  to  remit  $4,000  from  a  verdict  of  $17,000. 
The  court,  after  referring  to  the  9teinbucbel- 
Wright  Case,  said: 

"In  the  present  ease  the  record  simply  dis- 
doses  that  the  trial  court  believed  the  verdict 
to  be  excessive  to  the  amount  of  $4,000;  but 
.there  is  nothing  to  show  that  the  excess  in  the 
amount  was  caused  by  the  passion  or  prejudice 
9t  the  jury,  w  that  the  trial  was  not  fairly 
conducted." 

And  the  judgment  was  sustained. 

In  Kansas  they  have  the  same  CoAe  pro- 
vision as  in  Colorado,  vIb.:  That  the  ver- 
dict shall  be  vacated  wherever  it  appears  that 
It  was  given  under  the  influence  of  prejudice 
or  passion. 

In  the  case  of  Burdict  t.  Ma  Pac.  B.  Co, 
supra,  the  court  said: 

"If  it  can  be  seen  and  fairly  said  the  jury 
gave  the  excessive  verdict  by  reason  erf  preju- 
dice, passion,  or  any  other  improper  motive,  a 
new  trial  should  be  awarded ;  for  the  inference 
would  be  a  fair  one  that  the  finding  for  the 
plaintifF  was  also  brought  about  by  improper 
influences,  and  this  is  especially,  so  when  there 
is  any  doubt  as  to  the  right  of  the  plaintiff  to 
recover.  Indeed,  the  verdict  may  be  bo  large 
and  out  of  all  reason  as,  of  itself,  to  furoish 
sufficient  evidence  that  it  was  the  result  of  pas- 
sion or  some  other  improper  influence.  But  it 
does  not  follow  that  a  verdict  is  necessarily  the 
result  of  prejudice  or  passion  because  it  is  ex- 
cessive. It  might  just  as  well  be  said  that  the 
mistakes  made  by  appellate  judges  are  the  off- 
spring of  prejudice.  Jurors,  like  other  persona, 
may,  and  often  do,  err,  though  conscientious  in 
the  discharge  of  their  duties.  Common  experi- 
ence teaches  us  that  verdicts  differ  widely,  even 
in  the  same  case,  where  the  evidence  as  to  the 
extent  of  the  injury  is  precisely  the  same,  and 
this,  too,  when  there  is  nothing  whatever  from 
which  the  conclusion  can  be  fairly  drawn  that 
the  jurors  were  under  the  influence  of  any  im- 
proper motive.  Mor  is  there  anything  strange 
in  this  when  it  is  remembered  that  no  exact 
guide  can  be  given  as  to  the  amount  of  damages 
to  be  allowed.  In  thc^  very  nature  of  things, 
the  amount  of  damages  must,  to  a  large  extent, 
rest  with  the  jury.  This  court  is  constantly 
reviewing  verdicts  in  this  class  of  cases,  and  is 
in  a  position  to  be  able  to  judge  when  a  verdict 
is  so  far  beyond  those  usually  allowed  in  like 
cases  as  to  be  excessive,  and  litigants  ought  to 
have  the  benefit  of  its  judgment" 

In  the  case  of  Plaunt  v.  Railway  Transfer 
Co.,  supra,   the  verdict  was  reduced  fr(»n 


T  $600  to  $150l  The  coart  said  that  fhe  dimi- 
nution was  so  great  that  it  was  obliged  to 
conclude  that  the  court  below  was  of  the 
opinion  that  the  verdict  was  a  result  of 
passion  and  prejudice,  and  a  new  trial  was 
awarded. 

In  the  later  case  of  Ooss  v.  Goss,  102  Minn. 
346,  113  N.  W.  690,  a  verdict  of  $4,000  was 
reduced  to  $3,000.    TUe  court  said: 

"The  rule  is  now  too  well  settled  to  be  serious- 
ly questioned  that  the  trial  court  may,  in  ac- 
tions of  tort,  as  well  as  in  actions  on  contract, 
in  the  exercise  of  a  sound  judicial  discretion, 
when  it  deems  a  verdict  excessive  and  the  result 
of  passion  and  prejudice  on  the  part  of  the 
jury,  deny  a  new  trial  on  condition  that  the 
prevailing  party  remit  such  sum  as  shall  leave 
the  recovery  not  excessive  in  the  judgment  of 
the  court.  When,  however,  the  damages  are  so 
excessive,  and  the  circumstances  as  disclosed  by 
the  evidence  as  to  other  issues  are  such,  as  to 
indicate  a  fair  probability  that  the  jury  were 
influenced  by  passion  or  prejudice  in  the  deter- 
mination of  the  other  issues,  a  new  trial  should 
be  granted.  Whether  in  any  given  case  a  new 
trial  should  be  granted  or  denied  on  condition 
that  the  verdict  be  reduced  rests  largely  in  the 
sound  discretion  of  the  trial  court." 

It  wUl  be  noted  that  In  some  of  the  later 
casea  the  court  approved  of  the  remittitur, 
even  where  the  original  verdict  was  the  re- 
sult of  passion  and  prejudice. 

In  a  case  note  to  the  case  of  Tunnel  Min- 
ing Sc  Leasing  Co.  y.  Cooper,  39  L.  R.  A. 
(N.  S.)  1064,  will  be  fonnd  collected  several 
hundred  casea  upholding  the  right  of  the 
trial  court,  and  In  many  instances  of  the 
appellate  court,  to  require  a  remittitur  as  the 
alternative  of  granting  a  new  trial  to  the 
unsuccessful  party.  It  would  unduly  length- 
en this  opinion  to  set  out  the  cases.  Tbia 
appears  to  be  the  almost  universal  practice 
in  the  state  courts,  and  has  m6t  with  the  nn- 
qnallfled  approval  of  the  Supreme  Court  ct 
the  United  States. 

[6]  And  the  rule  Is  applied  to  casea  not 
only  where. the  damages  are  capable  of  as- 
certainment from  the  evidence  with  reason- 
able certainty,  but  in  cases  of  unliquidated 
damages,  and  likewise  in  cases  where  ex- 
emplary or  punitive  damages  have  been 
awarded.  In  Sutherland  on  Damages  (4tb 
E2d.)  {  460,  p.  1618,  the  author  says: 

"Though  the  case  be  one  in  which  exemplary 
damages  may  be  awarded  if  the  trial  court 
grants  a  new  trial  because  the  award  is  inade- 
quate, it  may  suggest,  so  far  as  the  defendant 
is  concerned,  the  sum  he  may  pay  to  avoid  such 
trial.  The  tendency  of  the  late  decisions  in  the 
state  courts,  except  as  has  been  otherwise  In- 
dicated, is  in  the  direction  of  unqualified  sup- 
port for  the  practice  wliich  allows  the  Appellate 
and  trial  courts,  in  cases  in  which  excessive 
damages  have  been  awarded,  and  in  whidi 
plaintiff  is  entitled  to  substantial  damages,  to 
indicate  the  excess  and  give  him  the  option  to 
remit  it  and  take  judgment  for  the  residue  or 
be  awarded  a  new  triaL" 
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The  case  of  Gfla  Valley,  Q.  &  N.  Co.  t. 
Hall,  snpra,  decided  by  the  Supreme  Court 
of  the  United  States,  was  a  personal  injnry 
case,  and  that  court  approved  of  a  Judgment 
where  one-half  of  the  verdict  had  been  re- 
mitted. Many  of  the  cases  heretofore  cited 
were  cases  of  unliquidated  damages. 

If  mere  excess  tn  the  verdict  indicated 
passion  and  prejudice  on  the  part '  of  the 
Jury,  then  in  no  case  could  a  remittitur  be 
allowed  under  the  majority  rule.  The  ex- 
cess of  the  verdict,  then,  is  not  the  determin- 
ing factor  in  such  cases,  unless  the  verdict 
Is  so  outrageously  excessive  and  beyond  all 
reason  that  In  and  of  itself  it  clearly  shows 
that  U  was  the  result  of  passion  and  preju- 
dice. 

[>,  II]  Tb6  trial  court,  as  we  hare  said,  is 
In  a  much  better  position  to  determine  wheth- 
er the  excessive  verdict  was  the  result  of 
passion  or  prejudice,  and  its  determination 
should  ordinarily  be  accepted.  Gila  Valley, 
O.  &  N.  R.  Co.  T.  Hall,  sqpra.  When  appel- 
late courts  refused  to  accept  the  determina- 
tion of  the  trial  court  as  to  the  existence  of 
passion  and  prejudice,  and  there  is  nothing 
in  the  record  which  apparently  was  calcu- 
lated to  arouse  the  prejudice  and  passion  of 
ttM  Jury,  and  no  error  has  intervened,  and 
the  amount  of  the  damages  to  be  awarded, 
or  of  the  verdict,  is  a  question  upon  which 
Qie  minds  of  reasonable  men  might  differ, 
and  the  verdict  is  within  the  instructed 
amount  which  the  Jury  is  authorized  to  re- 
turn, and  such  appellate  court  determines 
ft>r  itself  the  question  as  to  whether  there 
was  such  passion  and  prejudice,  and  finds 
that  it  did  exist,  basing  such  finding  solely 
upon  the  amount  of  the  verdict,  and  the  evi- 
dence discloses  no  rule  by  which  the  damages 
or  award  might  be  determined,  and  the  law 
affords  ntme,  further-  tlian  the  unbiased  and 
unprejudiced  Judgment  of  reasonable  men, 
how  can  snd>  appellate  court,  in  all  cases 
where  the  vefdict  has  been  found  by  the 
trial  court  to  be  excessive,  refuse  to  set  it 
aside?  In  other  words,  if  an  excessive  ver- 
dict in  one  case  indicates  passion  and  preju- 
dice on  the  part  of  the  Jury  to  the  appellate 
court,  absent  the  opportunity  afforded  the 
trial  Judge  of  i>er8onal  observation  and  the 
atmosphere  of  the  trial,  why  will  not  such 
excessive  verdict  in  aU  cases  indicate  such 
passion  and  prejudice?  While  the  trial  court 
In  this  case  made  no  specific  finding  upon  the 
question,  nevertheless  by  its  action  in  ap- 
proving of  the  remittitur  it  necessairlly  found 
that  the  verdict  was  excessive,  but  that  such 
exoeas  was  not  the  result  of  passion  and  prej- 
udice; otherwise  it  would  hav^  granted  ai>- 
pellant's  motion  for  a  new  trial. 

[7,  t,  20]  Thus  we  are  brought  to  a  con- 
sideration of  the  question  as  to  whether  the 
record  here  Shows  that  the  original  :yerdlct 
was  tbe  result  of  passion  and  prejudice  on 
the  part  of  the  Jury.  This  will  require  a 
oonslderatlQn  of  Qie  facta  in  tbe  case. 
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Appellee  was,  and  had  been  for  many 
years,  a  resident  of  the  city  of  Socorro, 
Socorro  county,  N.  M.,  and  apparently  a  man 
of  good  standing  in  that  community.  He  had 
been  a  deputy  sheriff,  cell  house  keeper  at 
the  state  penitentiary,  marshal  for  many 
years  of  the  city  of  Socorro,  and  In  1911  a 
candidate  for  sheriff  of  Socorro  county.  At 
the  time  of  the  publication  of  the  alleged 
libel  he  was  not  a  candidate  for  public  office 
and  held  no  official  position.  Appellant,  by 
Its  published  article,  accused  appellee  of  liav- 
ing  desecrated  the  flag  of  the  United  States, 
by  spitting  upon  it,  stamping  upon  it,  and 
breaking  its  standard  and  throwing  it  in  the 
dust  This  was  a  misdemeanor  under  the 
laws  of  the  state.  Express  malice,  as  we 
shall  hereafter  show,  was  proven;  conse- 
quently it  was  a  proper  case  for  the  imposi- 
don  of  exemplary  damages.  Colbert  v.  Jour- 
nal Publishing  Co.,  19  N.  M.  1B6,  142  Pac. 
146.  Tbe  complaint  asked  damages  in  the 
sum  of  $50,000,  and  the  Jury  was  told  in  the 
instructions  that  it  should  award  proper 
damages  to  compensate  appellee  for  the  in- 
juries suffered,  and  that  it  might  award  ex- 
emplary damages,  but  that  the  total  of  such 
damages  should  not  exceed  the  sum  pf  $50,- 
000.  There  was  no  guide  as  to  the  measure 
of  damages,  save  the  unbiased  Judgment  of 
the  Jury.  The  Jury  fixed  the  amount  of 
damages  at  $35,000,  and  this  was.  In  the 
Judgment  of  tbe  trial  Judge,  $25,000  too 
hlgta.  The  amount  of  the  proper  award  in 
the  case  was  a  question  up<m  which  there 
might  be  much  divergrace  of  opinion.  One 
man  might  think  that  even  $35,000  was  too 
low  ,wlieie  tbe  person  libeled  had  been  tm- 
Justly  and  wrongfully  accused  of  desecrat- 
ing the  fiag  of  his  country  by  spitting  up<m 
it  and  otherwise  evidencing  his  disloyalty  to 
it  and  the  instituti<»is  for  which  It  stands, 
and  wide  drcnlation  being  given  the  libel,  in 
other  words,  being  placed  in  the  same  class 
with  Benedict  Arnold;  while  othelw  might 
think  a  much  smaller  amount  was  amply 
antSUieat. 

The  case  was  tried  by  the  Jury  Just  a  few 
days  before  tbe  declaration  of  war  by  the 
United  States  against  Germany,  and  at  a 
time  when  the  patriotic  Impulses  of  the  peo- 
ple had  been  aroused,  and  increased  love  and 
devotion  for  the  fiag  was  everywhere  in  evi- 
dence. At  the  time  of  the  trial,  had  any  one 
desecrated  the  flag,  as  Dr^fns  was  accused 
of  having  done,  his  life  would  not  have  been 
safe.  But  this  intense  patriotism  on  the  part 
of  the  people  generally  could  hardly  amount 
to  such  passion  and  prejudice  against  the 
appellant  as  would  vitiate  the  verdict.  It 
was  not  the  prejudice  against  the  appellant, 
but  it  did  possibly  move  tbe  Jury  to  give  a 
larger  verdict  than  the  trial  court  would 
approve. 

Appellant  cites  sevieral  cases  where  mudi 
smaller  verdicts  have  been  returned,  even 
where  the  person  libeled  had  been  charged 
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with  tbe  commlasicHi  of  a  felony.  Indeed, 
tbere  are  but  few  cases  where  so  large  a  ver- 
dict has  been  returned  and  upheld,  but  there 
are  some  where  even  a  much  larger  verdict 
has  been  sustained.  It  argues  that  appellee 
was  only  charged  with  a  misdemeanor;  heuce 
there  wap  no  warrant  for  the  return  of  such 
a  verdict  But  there  is  no  yardstick  by 
which  to  measure  the  damages,  and  we  ap- 
prehend that  any  man,  imbued  with  patriot- 
ism and  love  of  country,  would  suffer  much 
greater  from  a  charge  of  disloyalty  and  dese- 
cration of  the  flag  than  he  would  even  though 
charged  with  a  felony,  and  the  stigma  upon 
his  family  and  bis  name  would  be  much 
greater. 

In  Newell's  Slander  &  Ubel  (3d  Ed.)  p. 
1002  et  seq.,  will  be  found  many  cases  where 
verdicts  returned  in  libel  suits  have  been  held 
not  to  be  excessive,  the  verdicts  ranging  from 
very  small  amounts  to  as  high  as  $50,000,  and 
on  page  1107  will  be  found  cases  in  which 
verdicts  have  been  held  excessive.  Many 
cases  in  suits  for  unliquidated  damages  as 
large  or  larger  remittilurs  have  been  ordered 
and  the  Judgment  upheld  on  appeal.  A  few 
cases  will  suffice:  Partello  v.  Railroad,  240 
Mo.  122,  145  S.  W.  56,  tbe  verdict  was  re- 
duced'from  $30,000  to  $10,000;  Ck>ok  v. 
Globe  Printing  Co.,  227  Mo.  471,  127  S.  W. 
332,  the  reduction  was  from  $150,000  to 
$50,000 ;  Finnegan  t.  Railroad,  261  Mo.  481, 
160  S.  W.  968,  the  verdict  was  for  $50,000, 
and  was  reduced  to  $25,000  by  the  trial  conrt 

Appellant  attempted  to  show  that  the 
charge  published  was  true,  and  placed  upon 
the  stand  for  this  purpose  one  3.  W.  Wilson. 
He  did  substantiate  the  truth  of  the  charge, 
but  was  impeached  by  a  showing  that  his 
reputation  for  truth  and  veracity  was  bad. 
Four  or  five  eyewitnesses  to  the  incident 
upon  which  tbe  charge  was  predicated  testi- 
fied to  its  untruth,  and  the  Jury  elected  to 
believe  them  In  preference  to  Wilson. 

In  mitigation  it  showed  that  in  1906  a 
rumor  was  in  general  circulation  to  tbe  ef- 
feet  that  Dreyfus  had  done  the  things  charg- 
ed, and  that  the  charge  was  published  in 
tbe  Albuquerque  Journal  in  1911.  The  writer 
of  the  article  in  question  testified  that  he 
bad  beard  the  rumor  and  believed  it  to  be 
true,  but  failed  to  show  that  he  had  made 
any  investigation  to  ascertain  the  truth  of 
tbe  same.  True,  he  said  be  bad  made  in- 
quiries, but  he  failed  to  state  the  name  of 
any  person  of  whom  he  sought  information. 
But  all  this  evidence,  assuming  that  it  was 
admissible,  which  is  very  questionable  (17 
R.  C.  L.  pp.  449-451;  Odgers  on  Libel  and 
Slander  [6tb  Ed.]  pp.  394,  395;  Newell  on 
Slander  and  Libel  [3d  Ed.]  t  1048),  only 
went  to  the  amount  of  the  damage,  and  there 
Is  nothing  to  indicate  that  the  Jury  disregard- 
ed it,  save  only  the  amount  of  the  verdict 

Appellant  argues  that  the  evidence  shows 
that  all  the  property  which  It  owned  was 
mortgaged,  and  that  la  view  of  its  poverty 


the  verdict  w^s'  so  excessive  as  to  indicate 
passion  and  prejudice.  It  is  true  there  are 
copies  of  two  mortgages  executed  by  ap- 
pellant in  the  record  for  something  like 
$50,000  or  $60,000,  but  these  were  introduced 
for  the  purpose  of  showing  the  connection  of 
Col.  Cutting  with  the  paper;  the  mortgage 
having  been  executed  to  secure  an  Indebted- 
ness owing  by  the  corporation  to  him.  But 
there  is  not  a  syllable  of  evidence  showing 
tbe  value  of  the  property  owned  by  appellant 
and,  so  far  as  this  record  discloses,  it  may 
have  been  possessed  of  unlimited  '  means. 
There  is  an  apparent  conflict  in  the  author- 
ities as  to  the  right  of  tbe  plaintiff  to  show 
the  wealth  of  the  defendant  and  of  the  de- 
fendant to  show  his  poverty.  17  R,  C.  L. 
p.  454.  But,  where  exemplary  damages  are 
claimed,  evidence  of  defendants'  poverty  has 
been  held  admissible.  Rea  v.  Harrington, 
58  Vt  181,  2  AU.  475,  56  Am.  Rep.  561.  But 
in  this  case,  as  there  was  no  showing  as  to 
the  poverty  of  the  appellant,  this  fact  if  it 
existed,  was  not  before  the  Jury  for  consider- 
ation. 

Appellant  argues  that,  slmce  express  malic* 
was  not  proven  In  tbe  case,  the  Jury  could 
not  assess  punitive  damages  in  its  verdict 
This  may  be  accepted  without  question  as  a 
correct  statement  of  the  law,  but  we  cannot 
agree  with  appellant  as  to  the  facts.  There 
was  a  subsequent  publication  of  the  slander- 
ous article,  or  a  publication  of  similar  nature, 
which  we  shall  later  show  was  properly  ad- 
mitted In  evidence.  In  the  case  of  Colbert 
V.  Journal  Publishing  Co.,  19  N.  M.  168,  142 
Pac.  146,  in  an  opinion  by  Mr.  Justice  Hanna, 
this  court  said: 

"The  authorities,  in  speaking  of  malice  as  an 
element  in  libel  or  slander,  divide  it  into  two 
classes,  to  wit  malice  in  law  and  malice  in  fact 
Malice  in  law  ia  implied  malice  and  arises  by 
operation  of  law  when  a  publication  is  made 
without  lawful  excuse.  Times  Pub.  Co.  y.  Car- 
lisle, 94  Fed.  762  [36  C.  C.  A  475].  Actual 
malice  or  malice  in  fact  sometimes  denominated 
as  express  malice,  implies  personal  hatred  or  ill 
will  towards  the  plaintiir,  or  wanton  disregard 
of  the  civil  obligations  of  the  defendant  toward 
the  plaintiff.  Jillison  v.  Goodman,  43  Me.  287, 
69  Am.  Dec.  62 ;  Childers  v.  San  Jose,  etc.,  Co. 
[105  Cal.  284]  38  Pac.  903  [45  Am.  St  Rep. 
40];  Cooley  on  Torts  (3d  Ed.)  t  245;  Odgers 
on  Libel  and  Slander  (5tb  Ed.)  341  et  seq. ;  25 
Cyc.  372;  Times  Pub.  Co.  v.  Carlisle,  94  Fed. 
762  [36  0.  C.  A.  476]/ 

"It  has  been  quite  generally  held  by  the  courts 
of  this  country  that  repetitions  of  the  alleged 
defamatory  matter  or  other  defamatory  publica- 
tions of  a  similar  character  are  admimible  to 
show  actual  or  express  malice  on  the  part  of  the 
defendant  Ransom  v.  McCurdy,  140  111.  626 
[31  N.  B.  119];  Meyer  v.  Boblfing,  44  Ind.  238: 
Sharp  V.  Bowler,  103  Ky.  282  [45  S.  W.  90] ; 
Bailey  v.  Bailey,  94  Iowa,  598  [63  N.  W.  341]; 
Davis  V.  Starrett  97  Mc.  568,  55  AtL  616; 
Hastings  v.  Stetson,  130  Mass.  76;  Frederick- 
son  V.  Johnson,  60  Minn.  337,  62  N.  W.  388 ; 
Krup  V.  Corley,  95  Mo.  App.  610  [69  S.  W. 
;   EnoB  v.  Enoa,  135  N.  X.  608  [32  M.  IB. 
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123];  Caranaugh  t.  Anstln,  42  Vt  676;  Bans-  [  for  (25,000  held 
brougb  ▼.  Stinnett,  25  Grat  [Va.]  495;    Swin- 
don T.  Harper,  51  W.  Va.  881,  41  S.  B.  117; 
Odgera,  p.  349;  NeweU  (2d  Bd.)  p.  549. 

"In  the  present  case  there  appears  to  have 
been  a  republication  of  the  original  article,  and 
other  pnblicationa  with  reference  thereto,  which, 
havini;  been  proven,  famishes  the  evidence  of 
express  malice,  or  malice  in  law,  asserted  to  be 
lacking  in  this  case." 
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The  subsequent  publication  was  made  after 
certain  officers  of  the  New  Mexican  Printing 
Oompany  had  been  arrested  for  criminal  li- 
bel, and  when  the  officers  and  agents  of  ap- 
pellant knew  that  appellee  denied  the  charge. 
Appellant  is  foreclosed  as  to  this  contention 
by  the  Colbert  Case;  hence,  In  determining 
whether  this  verdict  Is  so  grossly  excessive 
as  to  Indicate  passion  and  prejudice,  we  must 
take  into  consideration  the  fact  that  the  jury 
Included  In  its  award  exemplary  damages 
by  way  of  punishment 

In  arriving  at  the  question  as  to  whether 
the  size  of  this  verdict  indicates  passion  and 
prejudice,  let  us  glance  at  the  guide  posts 
pointing  In  either  direction: 

First.  The  Jury  were  told  that  they  could 
properly  allow  compensatory  and  exemplary 
damages,  malice  In  fact  having  been  shown, 
not  to  exceed  $50,000. 

Second.  The  verdict  of  the  Jury  and  the 
evidence  supporting  it  showed  that  the  article 
was  published  of  and  concerning  appellee 
without  excuse  or  jnstiflcation ;  that  at  the 
time  of  its  publication  appellant  was  not  be- 
fore the  public  in  any  manne;-,  and  apparent- 
ly was  taking  no  part  in  the  political  cam- 
paign which  Inspired  Its  pnUlcatlon. 

Third.  The  publication  was  admitted  and 
the  evidence  abundantly  established  its  un- 
truth. 

Fourth.  By  the  article  appellee  was  charg- 
ed with  desecrating  the  United  States  flag. 

Fifth.  No  error  Intervened  upon  the  trial 
of  the  cause  (at  least  none  has  been  called  to 
our  attention),  and  no  fact  Is  shown  which 
was  calcnlated  to  arouse  the  prejudice  or 
passion  of  the  Jury. 

Stxth.  The  trial  judge  evidently  found  that 
the  verdict  was  not  the  result  of  imssion  and 
prejudice,  and  he  possessed  superior  advan- 
tages over  the  appellate  court  in  determining 
this  question. 

Seventh.  Larger  verdicts  In  similar  cases 
have  been  upheld,  and  much  larger  remitti- 
turs have  been  required,  and  appellate  courts 
have  upheld  the  same  as  being  free  from  pas- 
sion and  prejudice,  vis.:  Cook  v.  Globe  Pub- 
lishing .Co.,  227  Mo.  471,  127  S.  W.  332,  origi- 
nal verdict  $160,000  reduced  by  remittitur  to 
$50,000;  Duke  v.  Morning  Journal  Associa- 
tion (a  O.)  120  Fed.  860,  and  128  Fed.  657, 
63  a  O.  A.  459,  original  verdict  $36,000  re- 
duced to  $20,000;  Minter  v.  Bradstreet  Co., 
174  Mo.  444,  73  S.  W.  668,  a  verdict  for  $27,- 
OOO  was  held  not  excessive;  Young  v.  Fox, 
26  App.  Dlv.  261,  49  N.  X.  Supp.  634.  verdict 


not  excessive;  Press  Pub. 
Co.  V.  Gillette,  229  Fed.  108,  143  G.  C.  A. 
884,  verdict  for  $20,000  held  not  excessive. 

As  pointing  toward  passion  and  prejudlos 
we  have  two  circumstances  alone,  viz.  the 
size  of  the  verdict,  and  thfe  further  fact  that 
in  many  cases  for  libel,  even  where  a  felony 
was  charged,  much  smaller  verdicts  havs 
been  returned. 

In  view  of  all  the  facts  and  circumstances,^ 
as  heretofore  recited,  we  are  not  prepared  to 
say  that  the  verdict  in  question  was  return- 
ed as  the  result  of  passion  and  prejudice  on 
the  part  of  the  Jury;  hence  this  question 
mast  be  resolved  against  ai^llant 

[1]  The  second  point  urged  Is  that  the 
court  erred  In  giving  Instruction  No.  6 
to  the  Jury,  on  the  subject  of  punitive  dam- 
age. No  objection  was  Interposed  by  appel- 
lant to  the  giving  of  this  instruction,  and  no 
exception  saved,  and  under  the  familiar  rule 
that,  where  the  vice  in  an  instruction  Is  not 
pointed  out  to  the  trial  court  and  proper  ex- 
ceptions saved.  In  the  event  the  instruction 
is  given,  this  court  will  not  review  error 
predicated  upon  the  giving  of  the  same 
(Spencer  v.  Gross  Kelly  &  Co.,  22  N.  M.  433, 
163  Pac.  1087;  Tletjen  v.  McCoy,  24  N.  M.  94, 
172  Pac.  1042),  this  questicm  is  not  here  for 
review. 

[It,  11]  The  third  point  urged  Is  that  the 
court  erred  in  admitting  In  evidence  Plain- 
tiff's Exhibit  B,  for  the  reason  that  it  was 
privileged  and  could  not  be  offered  to  prove 
malice,  nor  for  any  other  purpose  in  the  case. 
The  exhibit  in  question  is  as  follows: 

"(Taken  from  SanU  F(  New  Mexican,  Octo- 
ber 11,  1916.] 

"Mr.  Bursum  is  working  this  time  through  one 
of  his  tools  named  Henry  Dreyfus,  his  dty 
marshal  in  the  town  of  Socorro,  where  they 
bulldoze  bill  posters  and  crippled  movie  pro- 
prietors and  threaten  their  livelihood  if  they 
dare  to  exhibit  Democratic  bills  or  slides.  The 
city  marshal  is  the  gentleman  whom  Mr.  Bur- 
sum  ran  for  sheriff  in  1911  and  who  was  re- 
pudiated by  the  dear  voters.  Mr.  Bursum, 
through  Heniy  Dreyfus  and  through  Hon. 
Judge  Amos  (ireen,  a  Bursum  justice  of  the 
peace,  through  an  illegal  warrant,  to-day  sought 
to  seize  and  capture  the  person  of  Col.  Bronson 
M.  Cutting,  president  of  the  New  Mexican  Print 
ing  Company,  and  hale  him  in  chains,  manacles, 
fetters,  and  disgrace,  to  Mr.  Bursum's  Socorro 
county  jail.  The  chains,  however,  failed  to 
clank. 

"Sheriff  Emil  James,  of  Socorro  county,  ai>- 
rived  to-day  at  noon  and  served  a  warrant  on 
Col.  Cutting,  sworn  out  by  Hon.  Judge  Amos 
Bursum  Green,  on  complaint  of  one  Henry 
Bursum  Dreyfus,  charging  CoL  Cutting,  who 
returned  yesterday  from  El  Paso,  with  wickedly 
libeling  Dreyfus  by  reason  of  a  statement  prin^ 
ed  in  this  paper  Saturday  to  the  effect  that  *a 
Bursum  henchman  named  Dreyfus,  in  the  days 
of  Gov.  Hagerman,  tore  down  the  American 
flag  in  Socorro  and  stamped  on  it,'  and  other- 
wise desecrated  it.  It  will  be  remembered  that 
the   infamous  incident  at  flag  desecration  la 
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Socorro  waa  one  of  the  tUnsa  naed  with  telling 
effect  by  Gov.  Hagerman  and  newspapers  in 
the  campaign  which  defeated  Bursnm  in  1011. 
Mr.  Barsum,  through  Henry  Dreyfus,  who  thug 
claims  that  he  Is  the  'Barsum  henchman  named 
'Henry  Dreyfus'  mentioned,  also  brings  a  dril 
suit  for  libel  damages  in  the  modest  sum  of 
^0,000,  papers  in  this  case  being  served  to- 
day on  President  Gutting  and  Secretary  Dorman 
of  the  New  Mexican  Printing  Company." 

The  rule  la  that  evidence  of  the  repetition 
of  defamatory  matter  is  competent  to  show 
malice.  It  is  thua  stated  by  NeweU  on  Slan- 
der and  Ubel  (3d  Ed.)  {  404: 

"Any  other  words  written  or  spoken  by  the 
defendant  of  Uie  plaintiff,  either  before  or  after 
those  sued  on,  or  even  after  the  commencement 
of  the  action,  are  admissible  to  show  the  animus 
of  the  defendant;  and  for  this  purpose  it  makes 
no  difference  whether  the  words  tendered  in  evi- 
dence be  themselves  actionable  or  not,  or  wheth- 
er they  be  addressed  to  the  same  party  as  the 
words  sued  on,  or  to  some  one  else.  Such  other 
words  need  not  be  connected  with  or  refer  to  the 
defamatory  matter  sued  on,  provided  they  in 
any  way  tend  to  show  malice  in  defendant's 
mind  at  the  time  oi  publication." 

See,  also,  C!oIbert  ▼.  Journal  Publiahing 
Co.,  19  N.  M.  156,  142  Pac.  146. 

Was  the  article  in  question  privileged?  If 
so.  It  would  afford  no  evidence  of  malice  and 
waa  improperly  admitted  in  evidence. 

"Every  impartial  and  accurate  report  of  any 
proceeding  in  a  public  law  court  is  privileged." 
NeweU  on  Slander  and  libd  &i  Ed.)  (  646. 

And  tbia  la  the  general  rule,  and  applies 
to  all  proceedings  in  any  court  of  Jnstloe,  aa- 
perlor  or  inferior,  wheUier  of  record  or  not 
While  a  person  may  publish  a  correct  ac- 
count of  the  proceedings  in  a  court  of  justice, 
yet,  if  be  discolors  or  garbles  the  proceed- 
ings, or  adds  comments  and  Insinuations  of 
bis  own  in  order  to  asperse  the  character  of 
the  parties  concerned,  it  is  libelous,  and  not 
>  privileged.  Thomas  v.  Crosweli,  7  Johns. 
(N.  Y.)  264,  5  Am.  Dec.  269. 

In  17  B.  a  L.  p.  346,  it  is  said: 

"Although  a  person  may  publish  a  correct' 
account  of  the  proceedings  in  a  court  of  Justice, 
if  he  discolors  or  garbles  the  proceedings,  or 
adds  comments  and  insinuations  of  his  own  in 
order  to  asperse  the  character  of  the  parties  con- 
cerned, it  is  libelona." 

In  Newell  on  Slander  and  Libd  0d  Ed.)  i 
647,  many  cases  will  be  found  illustrating  the 
rule. 

If  Exhibit  B  is  tested  by  the  above  rule,  it 
.  will  be  found  to  be  clearly  libelous,  hence  not 
privileged.  It  contains  comments  and  insinu- 
ations of  the  publisher  tending  to  cast  aspei^ 
■Ion  upon  the  character  of  Dreyfus,  outside 
tbe  facts  of  the  Judicial  proceedings.  One 
example  will  suffice.  After  reciting  the  state- 
ment theretofore  published  upon  which  the 
criminal  charge  wa«  based.  It  continued: 


"It  win  be  remembered  that  the  infamous  In- 
cident of  flag  desecration  was  one  of  the  things 
used  with  telling  effect  by  Gov.  Hagerman  -and 
newspapers  in  the  campaign  which  defeated 
Bursum  in  1911.  Mr.  Bursum,  through  Henry 
Dreyfus,  who  thus  claims  that  he  is  the  'Bui^ 
sum  henchman  named  Henry  Dreyfus'  mention- 
ad,  alao  brings  a  civil  suit." 

See,  also,  26  Cyc.  406-409. 

We  do  not  understand  appellant  to  contend 
tbat  sections  1730  and  1732,  Ck)de  1815,  make 
this  publication  privileged.  Those  sections 
relate  only  to  criminal  libel,  and  can  bare  no 
application  to  this  cas& 

We  conclude  that  the  court  properly  per- 
mitted the  second  publication  to  go  to  tbe 
jury  for  the  purpose  of  proving  express 
malice. 

[12,13]  It  Is  next  urged  that  the  court 
erred  in  permitting  AppeUee's  Exhibit  B  to 
go  to  the  jury  without  limiting  its  scope  or 
cautioning  the  jury  not  to  allow  dan^ages  for 
such  publication.  There  are  two  reasons 
why  this  alleged  error  cannot  be  considered: 
First,  appellant  did  not  ask  tbe  court  to  so 
Instruct  the  jury,  bence  cannot  complain  of 
its  failure  in  that  regard  (State  ▼.  Eaker,  17 
N.  M.  479,  131  Pac  489 ;  State  v.  Jdhnma,  21 
N.  M.  433,  165  Pac.  721) ;  second,  the  failure 
of  the  court  to  so  Instruct  was  not  assigned 
as  error,  and  it  Is  well  settled  that  an  ap- 
pellant in  a  civil  case  cannot  urge  upon  the 
court  for  consideration  a  question  not  raised 
In  his  assignments  of  error. 

[14]  The  fifth  point  is  predicated  upon  tbe 
action  of  tbe  court  in  permitting  counael  for 
appellee  on  cross-examination  to  inquir«  into 
the  political  affiliations  of  certain  witnesaee 
for  tbe  appellant  Appellant  placed  upon  tbe 
stand  certain  witnesses,  for  the  purpose  of 
showing  that  ruanora  were  circulated  In 
Socorro  in  1906  and  in  1911  to  the  effect  tbat 
appellee  had  desecrated  tbe  flag,  and  sucb 
witnesses  were  asked  as  to  whether  they  be- 
lieved the  rumors  to  be  true.  This  was  ad- 
mitted by  tbe  trial  court  for  tbe  purpose  df 
mitigating  the  damages  by  showing  tbe  good 
faith  of  appellant  Some  of  the  witnesses 
were  asked  as  to  tbelr  political  affiliations  at 
that  time.  The  evidence  in  tbe  case  showed 
tbat  in  1906  there  was  a  heated  political  con- 
troversy on  between  Gov.  Hagerman  and  H. 
O.  Bursum,  one  of  the  leading  Bepublicana 
of  the  BtatSL  Dreyfus  was  city  marshal  for 
many  years,  under  appointment  by  Mr.  Bnr- 
eum,  who  was  mayor  of  Socorro.  In  1911 
Mr.  Bursum  waa  a  candidate  on  tbe  Republi- 
can ticket  for  Governor,  and  Mr.  Dresyfua 
Was  a  candidate  for  sheriff  of  Socorro  county 
on  the  same  ticket  The  flag  incident  waa 
used  for  tbe  purpose  of  discrediting  both 
Bursum  and  Dreyfus  with  the  voters  of  the 
state  and  Socorro  county.  These  witnesaea 
t^tifled  that  they  beard  romors  <rf  tbe  in- 
cident in  1911  and  theretofore,  and  believad 
them  to  be  trua  The  court  permitted  tbe 
inquiry  on  cross-examination  as  to  their  pollt- 
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leal  affillalloBa  for  tbe  pnipose  of  showing 
blaa  and  prejudice.  In  order  tliat  tbe  Jury 
might  determine  what,  If  any,  Influence  upon 
their  testimony  their  political  prejudice  might 
have.  Appellant  dtes  but  one  case  In  sup- 
port of  its  contention,  tU<  Laldlaw  t.  Saga, 
158  N.  T.  73,  62  N.  B.  679.  44  Ia  R.  A.  216, 
whldi  was  a  case  where.  In  a  personal  In- 
Jury  suit,  counsel  for  plalntlfl  ca  cross- 
examination  attempted  to  show  that  defend- 
ant bad  not  shown  proper  sympathy  or  paid 
jvoper  attention  to  the  plalntIS  after  he  was 
Injured.  The  court  held  that  such  erldenoe 
was  improper.  That  case  afTords  no  support 
for  tbe  present  contention. 

Familiar  principles  will  disclose  that  the 
evidence  was  properly  admitted.  In  Jones 
on  Evidence,  i  821,  voL  6,  p.  117,  the  author 
says: 

"All  matters  that  may  modify,  explain,  con- 
tradiet,  rebnt,  or  make  clearer  the  facts  testified 
to  in  diief  by  the  witness  may  be  gone  into  on 
CTOss-ezamination.'' 

And  further,  at  section  826,  roL  IS,  p.  128» 
the  same  author  says: 

"For  the  purpose  of  testing  the  credibility 
of  a  witneaa,  it  is  permissible  to-  investigate 
the  situation  of  the  witness  with  respect  to  tbe 
parties  and  to  the  subject  of  litigation,  his  in- 
terest, his  motives,  inclinations,  and  prejudices, 
his  means  of  obtaining  a  correct  and  certain 
knowledge  of  the  facts  to  which  he  bears  tes- 
timony," etc. 

The  Jury  had  a  right  to  know  whether  the 
witnesses  in  question  were  afflUated  with, 
and  in  some  cases  active  in  b^alf  of;  tbe 
party  which  made  use  of  tbe  truth  of  the 
charge  against  Dreyfus  to  encompass  his  de- 
feat, and  likewise  the  defeat  of  the  man  who 
had  apxwinted  him  to  tbe  office  of  city  mar- 
shal, and  to  weigh  such  fact  in  determining 
whetber  tbey  were  unprejudiced  and  un- 
biased in  the  present  controversy.  Of  course^ 
tbe  fact  that  whetber  a  witness  is  a  member 
of  one  political  party  or  tbe  other  ordi- 
narily would  have  no  effect  upon  his  testi- 
mony or  the  weight  to  whicb  it  would  be  en- 
titled. But  in  a  case  directly  growing  out 
of  a  political  controversy,  where  the  witness- 
es on  either  side  may  be  more  or  less  in- 
fluenced by  their  political  aflUlations,  and 
where,  as  here,  tbe  witness  might  be  in- 
clined to  believe  or  disbelieve  rumors  or  form 
opinions  as  to  the  truth  of  a  given  matter, 
one  way  favorable  to  bis  party,  and  tbe  other 
contrary  to  Its  interest,  why  should  not  the 
political  afflllatlons  of  the  witness  be  laid 
before  tbe  Jury  along  with  all  the  other  facts, 
K»  that  the  Jury  will  be  in  a  position  to  de- 
termine what,  if  any.  Influence,  upon  tbe  tes- 
timony of  the  witness  bis  political  affiliations 
might  have?  It  is  clearly  competent  on 
cross-examination  to  tfiow  tbe  relationship 
existing  between  the  witness  and  the  parties 
to  the  case,  the  friendship  or  enmity  existing 
between   the  witness  and  the  parties,  and 
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any  other  fact  that  will  enable  the  Jury  to  de- 
termine whether  the  witness  has  any  motive 
for  suppressing  or  discoloring  the  truth. 
Hence  no  error  was  committed  by  tbe  trial 
court  In  permitting  tbe  inquiry. 

Our  holding  that  there  was  evidence  of 
express  malice,  disposes  of  appellant's  sev- 
enth point  Under  tbla  point  it  la  argued 
that  the  court  should  have  instructed  tbe 
Jury  that  the  elements  of  exemplary  dam- 
ages could  not  enter  into  their  verdict  The 
court  properly  refused  to  so  Instruct  tbe 
Jury, 

Dreyfus,  as  a  witness,  testified  as  follows; 

"I  don't  remember  that  any  person  at  that 
time  asked  me  anything  in  regard  to  the  flag ;  I 
didn't  think  about  the  flag  until  1911,  when 
the  paper,  not  the  New  Mexican,  but  the  Jour- 
nal, had  my  picture  and  Mr.  Bnrsum  behind 
me.  When  I  was  painted  by  the  paper  there, 
that  I  was  the  man  that  had  the  flag,  and  Mr. 
Bursum  right  behind  me,  saying  I  was  bis 
man — ^I  was  running  as  a  candidate  for  sheriff 
— I  made  a  protest;  I  sent  one  to  the  New 
Mexican  and  one  to  tbe  Journal  denying  this." 

[It]  Attorney  for  appelant  objected  and 
moved  to  strike  out  tbe  answer  and  take  it 
from  the  jury  "as  no  foundation  bas  been 
laid  for  bis  testimony."  The  trial  court,  in 
ruling  on  tbe  objection,  said: 

"He  certainly  can't  be  denied  the  right  to 
show  his  protest  and  his  denials,  when  you  have 
shown  by  your  witnesses  that  they  had  never 
heard  of  his  denials.  It  doesn't  oome  within 
the  role  of  a  certain  communication — the  act 
merely.  I  will  overrule  tbe  objectlan.  Oo 
ahead;    save  your  exception." 

Appellant  here  argues  that  no  foundation 
for  this  testimony  was  laid,  because  the  wit^ 
neas  did  not  show  that  he  had  deposited  the 
notice  in  the  United  States  post  office,  prop- 
erly stamped  and  addressed,  and  in  support 
of  this  contention  it  dtes  tbe  case  of  Feder 
SUberger  Co.  v.  McNeil,  18  N.  M.  44,  133  Pac. 
97^,  in  which  case  it  was  held  that  there  was 
a  failure  of  proof  of  demand  upon  tbe  de- 
fendant for  tbe  return  of  the  sample  deliv- 
ered Into  bis  custody  for  the  reason  that  It 
did  not  appear  from  the  evidence  that  the 
letter  containing  tbe  demand  bad  been  ad- 
dressed, stamped,  and  deposited  in  a  proper 
place  for  tbe  receipt  of  mail,  and  that  the 
presumption  of  mail  being  received  when  it 
is  properly  addressed,  mailed,  atamped,  and 
deposited  in  a  post  office  or  post  office  box 
could  not  arise  from  the  testimony  that  tbe 
letter  had  been  "mailed." 

F^om  the  statement  made  by  the  trial 
Judge  in  ruling  upon  the  objection  it  Is 
clear  that  he  did  not  have  in  mind  the  ob- 
jection which  appellant  here  urges.  In  ob- 
jecting to  the  admissibility  of  evidence.  It  is 
the  duty  of  counsel  to  advise  the  court  spe- 
dflcally  of  tbe  ground  of  objection,  ^  that 
the  court  can  intelligently  rule  thereon,  and 
in  order  to  enable  counsel  to  obviate  tbe  ob- 
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Jectlon  If  possible.    In  9  Bncy.  of  Bvldence, 
p.  79,  it  Is  said: 

"Thus  tbe  general  objection,  that  eTidence  Is 
Incompetent,  irrelevant,  and  immatetial,'  or 
that  a  sufficient  foundation  has  not  been  laid 
for  its  admission,  la  too  general," 

In  tbe  case  of  Tandemp  ▼.  Hansen,  8  S.  D. 
876,  06  N.  W.  1078,  tbe  court  said: 

"Tbe  objection  'that  the  proper  foundation 
had  not  been  laid'  was  too  general  to  be  avail- 
able to  the  appellant  in  this  court.  The  specific 
objection  that  it  had  not  been  shown  that  the 
witness  could  give  the  substance  of  all  tbe  tes- 
timony of  the  deceased  witness,  both  on  the 
direct  and  cross  examination,  should  have  been 
made.  In  order  to  have  called  the  attention  of 
the  court  and  opposing  counsel  to  the  partic- 
nlar  point  of  the  objection." 

See,  also,  to  the  same  efre<:t,  Clark  t.  Con- 
way, 23  Mo.  438 ;  Wallcer  v.  Hoeflner,  64  Mo. 
App.  664;  People  v.  ConkUn.  Ill  CaL  616, 
44  Fac  314. 

Bad  appellant  called  fbe  attention  of  tbe 
court  to  tbe  'specific  point  which  be  now 
makes,  and  tbe  notice  had  In  fact  been  sent 
by  mall,  in  the  absence  of  proper  preliminary 
proof,  undoubtedly  tbe  court  would  have  sus- 
tained tbe  objection.  For  the  above  reason 
tbia  objection  will  not  be  here  considered. 
But,  aside  from  this,  the  witness  later  testi- 
fied that  a  response  to  the  notice  was  pub- 
lished In  appellant's  newspaper.  ▲  part  of 
the  witness'  testimony  in  this  regard  was 
stricken  by  tbe  court  upon  motion  of  appel- 
lant, but  to  the  following  testimony  appel- 
ant made  no  objection,  and  it  is  in  the  rec- 
ord: 

"A.  It  was  in  the  paper. 

"Q.  Did  you  see  the  paper?    A.  Yes,  sir. 

"Q.  Where  is  the  paper?    A.  I  don't  know." 

This  possibly  cured  the  error,  but  It  Is 
not  necessary  to  pass  upon  this  question. 

[16]  Appellant  placed  upon  tbe  stand  Eix- 
OoT.  H.  J.  Hagerman  and  other  witnesses, 
who  testified  tbat  Gov.  Hagerman  in  1906 
was  holding  a  bearing  in  Socorro,  and  that 
certain  men  came  into  tbe  room  where  the 
hearing  was  being  held,  carrying  a  flag  with 
a  broken  staff  and  badly  mussed  up,  and  pre- 
sented tbe  flag  to  Oov.  Hagerman.  This  was 
tbe  flag  which  it  was  charged  Dreyfus  bad 
desecrated.  Mr.  Hagerman  and  other  wit- 
nesses testified  to  rumors  to  tbe  effect  that 
Dreyfus  bad  desecrated  the  flag.  By  rebuttal 
evidence  appellee  sought  to  show  that  the 
men  who  brought  tbe  flag  to  Gov.  Hagerman 
were  intoxicated.  Appellant  argues  tbat  this 
evidence  was  inadmissible,  but  there  is  no 
merit  in  this  contention.  Tbe  story  appar- 
ently originated  from  these  men,  and  as  op- 
pellant  had  gone  fully  into  the  facts  of  the 
presentfitlon  of  the  flag  to  Gov.  Hagerman, 
It  was  competent  for  appellee  to  show  that 
tbe  men  were  Intoxicated  at  tbat  time. 

[17]  Lastly  it  Is  urged  that  the  court  erred 


In  not  setting  aside  the  verdict  upon  tne 
affidavit  showing  contained  In  the  motion  for 
a  new  trial  as  to  tbe  misconduct  of  counsel, 
for  tbe  reason  that  suCh  misconduct  went  to 
the  proposition  that  It  did  not  have  a  fair 
trlaL  An  affidavit'  made  by  one  witness  and 
filed  with  the  motion  stated  positively  tbat 
during  the  cross-examination  of  appellee  bis 
counsel  signaled  to  blm,  by  putting  one  hand 
to  bis  face  when  be  desired  a  negative  an- 
swer and  the  other  when  be  desired  an  af- 
firmative answer,  and  by  raising  both  hands 
when  he  desired  a  noncommittal  answer. 
The  affidavits  of  four  other  witnesses  were 
filed,  but  these  were  not  so  direct  and  posi- 
tive and  afforded  but  very  Slight  evidence  as 
to  the  charge  made. 

Tlpon  tbe  trial  tbe  matter  had  been  called 
to  tbe  attention  of  tbe  court,  and  counsel  for 
appellee  vehemently  denied  the  charge. 
Nothing  further  was  done  as  to  the  matter 
during  the  trial.  The  court  denied  the  mo- 
tion for  a  new  trial,  without  any  statement 
as  to  the  alleged  misconduct,  but  by  the  de- 
nial of  the  motion  evidently  found  that  su<^ 
misconduct  did  not  occur.  In  14  Ency.  of  P. 
ft  P.  p.  930,  It  Is  said: 

"Generally  the  motion  for  a  new  trial  is  ad- 
dressed to  tbe  discretion  of  the  court,  except 
where  a  party  is  entitled  to  a  new  trial  as  a 
matter  of  right  The  trial  court,  having  seen 
and  heard  all  that  takes  place  on  tbe  trial, 
and  having  better  opportunities  for  the  ascer- 
tainment of  the  merits  of  the  case,  is  allowed  a 
wide  latitude  of  discernment  in  determining  mo- 
tions for  new  trial,  and  appellate  courts  are 
reluctant  to  interfere  unless  it  clearly  appears 
that  sudi  discretion  has  been  abused." 

The  trial  court  probably  did  not  doubt  the 
good  faith  and  honest  belief  of  the  witness- 
es who  testified  to  the  supposed  signaling  by 
the  attorney  to  tbe  witness,  but  concluded 
from  his  own  observations  that  such  did  not 
occur.  He  was  In  a  position  to  see  and 
know  what  was  taking  place,  and,  as  lawyers 
well  know,  very  little  escapes  the  notice  of 
tbe  astute  judge. 

But,  aside  from  this.  It  would  be  an  anoma* 
lous  practice  indeed  that  would  cast  upon  a 
party  to  a  suit  the  burden  of  proving  or  dis- 
proving some  fact  that  occurred,  or  is  alleg- 
ed to  have  occurred.  In  the  presence  of  tbe 
judge  upon  tbe  trial  of  a  case,  and  about 
which  the  judge  may  have  personal  knowl- 
edge. Wha't  occurs  upon  the  trlsU  of  a  cause, 
in  the  presence  of  the  judge.  Is  within  the 
knowledge  of  the  judge,  and  must  be  recited 
In  the  bill  of  exceptions,  and  cannot  be  made 
a  part  of  the  record  by  ex  parte  affidavits. 

In  tbe  case  of  Peyton  v.  Village  of  Morgan 
Park,  172  IlL  102,  40  N.  B.  1003,  the  court 
said: 

"What  Is  dons  by  the  judge  or  what  occurs 
in  his  presence  is  within  his  knowledge  and  must 
l)e  recited  over  his  certificate,  and  cannot  be 
made  a  part  of  tbe  record  by  ex  parte  affida- 
vits." 
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In  this  case,  on  motion  for  new  trial,  the 
nnsnccessful  party  attempted  to  show  cer- 
tain action  by  the  Judge  in  endeavoring  to  as- 
certain whether  the  jnry  had  agreed. 

In  the  case  of  Mayes  ▼.  People,  106  111.  306, 
46  Am.  R^.  698,  it  was  attempted  to  be 
shown  by  affidavit  that  the  state's  attorney 
had  made  certain  unwarranted  statements  of 
fact  in  his  closing  argnment    The  court. said: 

"Thia  is  not  shown  by  proper  recitals  in  the 
Mil  of  exceptions,  as  it  should  be  if  it  is  to  be 
considered  by  us,  but  appears  only  in  an  ex 
parte  affidavit  of  the  prisoner,  made  and  pre- 
sented In  support  of  the  motion  for  a  new  trial. 
If  the  fact  occurred,  it  is  to  be  presumed  the 
judge  knew  it,  and  there  was  no  need  of  an 
affidavit  to  bring  it  to  his  attention." 

In  the  case  of  Kelly  v.  O.,  R.  L  ft  P.  B.  Co., 

175  IIL  App.  196,  the  court  said: 

"What  is  done  by  the  trial  jadge  and  what 
occurs  in  open  court  in  his  presence  is  within 
bis  knowledge  and  must  be  recited  in  the  bill  of 
exceptions  vouched  for  by  his  certificate,  and 
cannot  be  made  a  part  of  the  record  by  ex 
parte  affidavits.  If  such  a  practice  should  be 
tolerated,  then  on  a  motion  for  a  new  trial 
affidavits  might  be  filed  to  show  what  rulings 
the  court  made  upon  the  evidence  and  upon  the 
histructions.  If  a  trial  judge  does  not  remem- 
ber what  occurred,  he  may  refresh  his  recollec- 
tion by  examining  the  stenographer's  notes,  by 
recalling  witnesses  or  jurors,  or  be  may  receive 
affidavits,  but,  when  his  recollection  has  been 
refreshed,  it  ia  he  who  must  certify  to  the 
fact,  and  such  fact  can  only  be  reviewed  upon 
l^  certificate  as  to  what  occurred.  Indeed,  if 
after  the  filing  of  such  an  affidavit  for  a  new 
trial  the  court  denies  the  motion,  it  will  be  pre- 
sumed in  support  of  the  action  of  the  court  that 
the  presiding  judge,  of  his  own  knowledge,  knew 
that  the  statements  in  the  affidavits  of  what  oc- 
curred in  open  court  wera  untrue." 

Otber  authorities  to  the  same  effect  will  be 
found  cited  In  the  cases  referred  to.  In  the 
case  of  State  t.  Bailee,  24  N.  M.  16, 172  Pac. 
196,  appellant  attached  to  his  motion  for  a 
new  trial  certain  affidavits  tending  to  show 
certain  improper  r«narkB  by  the  trial  Jndge 
to  certain  of  the  Jurors  who  sat  in  a  former 
case,  tried  at  the  same  term,  for  their  failure 
in  that  case  to  find  the  defendant  guilty.  We 
said: 

"The  statement  is  in  no  manner  authenticat- 
ed as  the  record  in  this  case ;  it  is  simply  con- 
tained in  appellant's  motion  for  a  new  triaL 
We  have  no  way  of  ascertaining  whether  it  is 
true  or  not.  It  should  have  been  settled  as  a 
part  of  the  bill  of  exceptions." 

As  tills  question  Is  not  here  for  considera- 
tion, nothing  further  need  be  said. 

Finding  no  error  in  the  record,  the  Judg- 
ment will  be  affirmed;  ^d  It  is  so  ordered. 

PARKER,  C.  J.,  and  RETNOLDS,  J.,  con- 
cur. 
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HENDERSON  et  al.  v.  DREYFUS. 
(No.  2166.) 

(Supreme  Court  of  New  Mexico.    June  80, 
1920.) 

fSytta^Mu  by  the  Court.) 

1.  Appeal  and  error  «=s776— Appellant  oannot 
as  of  right  dismiss  appeal. 

An  appellant  cannot,  as  a  matter  of  right, 
dismiss  an  appeal.  Such  dismissal  may  be  liad 
only  by  leave  of  court. 

2.  Courts  o=>65— Commeneement  and  duration 
of  Supreme  Court  term  stated. 

The  Supreme  Court  of  the  state  of  New 
Mexico,  under  the  Constitution,  holds  one  term 
uf  court  each  year,  commencing  on  the  second 
Wednesday  in  January,  and  such  term  continues 
until  the  beginning  of  the  next  succeeding  term. 

3.  Judgment  «=3298,  341— Power  of  eoart  over 
Judgment  during  term  Is  unlimited. 

The  power  of  the  court  over  its  judgment 
during  the  entire  term  at  which  they  are  ren- 
dered is  unlimited,  and  the'  court  may,  during 
such  term,  without  notice  to  the  parties,  va-- 
cate,  modify,  or  set  aside  its  Judgments. 

Appeal  from  District  Ck>iirt,  Valencia  (boun- 
ty ;  Mecbem,  Judge. 

Action  by  Henry  Dreyfus  against  the  New 
Mexican  Printing  C!ompany  and  Ralph  11. 
Hendervon.  Directed  verdict  for  Cutting  and 
verdict  for  plaintiff  for  |S6,000  against  the 
New  Mexican  Printing  C!ompany,  its  motion 
for  new  trial  granted  unless  plaintiff  remitted 
the  verdict  in  excess  of  $10,000,  which  remit- 
titar  was  filed,  and  Judgment  against  the  New 
Mexican  Printing  (Company  In  that  sum,  and 
Ralph  M.  Henderson  its  receiver  brings  error. 
After  an  affirmance  the  appeal  was  dismissed 
and  the  opinion  withdrawn,  but  subsequently 
the  case  was  reinstated.  On  motion  to  vacate 
order  of  reinstatement   Motion  denied. 

I/orlon  C.  Collins,  of  Santa  V6,  fbr  plain- 
tiffs in  error. 

ROBERTS,  J.  A  Judgment  was  rendered 
against  the  New  Mexican  Printing  (Company 
in  the  district  court  of  Valencia  county  for 
$10,000  in  an  action  of  Ubel  instituted  by  ap- 
pellee Dreyfus.  Afterwards  the  printing 
company  became  insolvent,  and  Ralph  M. 
Henderson  was  appointed  receiver  and  prose- 
cuted the  appeal.  On  the  8th  day  of  May, 
1919,  an  opinion  was  filed  by  this  court  af- 
firming the  Judgment  of  the  trial  court  For 
a  full  statement  of  the  facts  and  the  opinion, 
see  191  Pac.  442. 

Various  extensions  of  time  to  file  a  motion 
for  rehearing  were  gn^anted  plaintiff  in  error, 
and  the  case  was  pending  upon  leave  to  file 
such  motion,  when,  on  the  22d  day  of  October, 
1919,  upon  stipulation  of  counsel  for  the  re- 
spective parties,  and  at  the  earnest  soUdta- 
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tlon  of  connsel  for  plalnUfF  in  error,  this 
coart  entered  an  order  dismissing  the  ap- 
peal and  withdrawing  the  opinion  from  the 
flies.  On  the  next  day  there  appeared  In  the 
Santa  F6  New  Mexican,  a  dally  newspaper 
published  and  controlled  by  the  same  parties 
Who  were  managing  and  directing  Ita  poli- 
cies at  the  time  of  the  publication  of  the 
articles  which  gave  rise  to  the  present  action, 
an  article  with  large  and  conspicuous  head- 
lines which  gave  an  incorrect  and  misleading 
account  of  the  reasons  which  prompted  this 
court  to  withdraw  Its  opinion  and  dismiss 
the  action.  The  dismissal  of  the  appeal  and 
the  withdrawal  of  the  opinion,  as  stated,  were 
done  upon  the  earnest  solicitation  of  counsel 
for  plaintiff  In  error  and  as  an  act  of  grace 
extended  to  anch  party.  While  It  Is  true  the 
parties  had  stipulated  that  the  appeal  might 
be  dismissed  and  the  opinion  withdrawn,  tboy, 
of  course,  had  no  control  over  the  opinion  or 
the  judgment  after  it  had  been  rendered, 
save  the  right  to  enter  satisfaction  thereof. 
The  article,  publl^ed  the  next  day  by  the 
newspaper  referred  to,  gave  out  the  false  im- 
pression that  the  opinion  handed  down  was 
erroneous,  was  a  one-Judge  opinion,  and  was 
withdrawn  by  the  court  of  Its  own  motion; 
that  the  newspaper  had  won  a'  great  victory, 
and  the  article  was  calculated  to,  and  did, 
place  this  court  In  a  false  position.  Subse- 
quently both  counsel  who  appeared  for  plain- 
tiff in  error  in  the  negotiations  leading  up  to 
the  dismissal  of  the  appeal  and  the  withdraw- 
al of  the  opinion — both  of  whom  are  gentle- 
men of  the  highest  personal  and  professional 
character — appeared  before  the  court  and  dl»; 
claimed  any  Icnowledge  of  the  Intention  to 
publish  such  an  article,  and  withdrew  from 
farther  representation  of  plaintiff  in  error. 
On  the  24th  day  of  October,  1819,  this 
court,  upon  Its  own  motion  and  without  no- 
tice to.  any  of  the  parties,  entered  tlte  fol- 
lowing order: 

"For  reasons  satlBfactory  to  the  court,  the 
coart  now,  of  its  own  motion,  sets  aside  the  or- 
der heretofore  entered  in  this  cause,  on,  to 
wit,  the  22d  day  of  October,  1919,  withdrawing 
the  opinion  heretofore  filed  on  the  8th  day 
of  May,  1919,  and  diamissing  the  writ  of  error 
at  the  costs  of  plaintiffs  in  error,  and 

"It  is  ordered  that  said  cause  be  restored  to 
the  docket  of  this  court,  and  the  opinion  so 
withdrawn  from  the  files  be  restored  to  the 
files  as  the  opinion  of  this  court  in  said  cause, 
and  that  the  plaintiff  in  error  be  given  10  days' 
time  within  which  to  file  a  motion  for  rehear- 
ing." 

Thereafter,  and  prior  to  the  expiration  of 
the  January,  1919,  term  of  this  court,  plain- 
tiff In  error  filed  a  motion  to  vacate  said  or- 
der, which  stated  grounds  as  follows : 

"First.  That  said  order  of,  to  wit,  October  24, 
1919,  and  the  proceedings  of  the  court  in  mail- 
ing said  order,  are  void  and  of  no  effect,  inas- 
much as  the  same  are  and  were  among  other 


things,  beyond  the  power,  authority  and  juris- 
diction of  the  court. 

"And  for  further  groonds  of  their  motion  and 
as  further  objections  to  said  order  and  pro- 
ceedings, and  also  as  reasons  supporting  the 
present  motion  and  each  and  every  ground  and 
point  thereof,  they  farther  set  out,  allege  and 
■bow  to  the  court: 

"Second.  That  said  order  and  proceedings 
were  made  and  bad  sua  sponte,  and  withont  mo- 
tion, demand  or  reqnest  of  any  party  litigant 
herein  or  of  any  one  authorized  to  initiate  or 
apply  for  said  proceeding  or  order. 

"Third.  That  from  and  after  the  making  of 
Its  said  order  of  October  22,  1919,  this  court 
l>ecame,  was,  and  ever  since  has  remained,  with- 
out jurisdiction  to  make  said  order  or  to  un- 
dertake said  proceedings. 

"Fonrth.  That  said  opinion  so  written  had 
not  become  a  final  opinion  of  the  conrt  and 
should  not  so  appear  on  its  records  or  be  pub- 
lished as  an  opinion  of  the  court  at  the  cost 
of  the  taxpayers  or  otherwise,  and  could  not 
be  reinstated  after  being  withdrawn  as  afore- 
said. 

"Fifth.  That  said  opinion,  being  withdrawn 
as  aforesaid,  became  of  no  virtue  nor  effect,  and 
that  said  cause  having  been  terminated  by 
the  action  of  the  parties  thereto  there  was  no 
pending  cause  between  them  in  which  an  opin- 
i<Mi  could  or  should  be  filed. 

"Sixth.  That  said  order  and  proceeffings  were 
not  made  or  had  to  correct  any  clerical  or 
other  error  or  any  Inadvertence  or  mistake,  but 
that  the  order  of,  to  vrit,  October  22,  1919, 
duly  and  properly  expressed  the  decision  and 
intent  of  the  court  and  duly  and  properly  car- 
ried u>ut  the  stipulation  and  agreement  of  the 
parties  and  fixed  the  rights  and  status  thereof 
in  accordance  therewith  and  as  they  were  law- 
fully entitled  to  have  them  fixed  and  remain 
and  that  the  court  could  not  lawfully  place  them 
again  in  the  position  of  litigants. 

"Seventh.  That  said  order  and  proceedings 
were  made  and  had  withont  notice  to  these 
movants  and  without  opportunity  to  be  heard 
wherefore,  as  well  as  for  ail  of  the  reasons  set 
out  above,  movants  were  deprived  of  liberty 
and  property  without  due  process  of  law  and  in 
violation  of  the  provisions  of  the  fifth  amend- 
ment to  the  ConstitDtlon  of  the  United  States 
of  America  in  that  behalf  provided,  and  in  vio- 
lation of  the  provisions  of  section  1  of  the 
fourteenth  amendment  to  the  ConstituticMi  of 
the  United  States  of  America  in  that  behalf 
provided,  and  in  violation  of  the  provisions  of 
section  4  of  article  2  of  the  Constitution  of 
the  state  Of  New  Mexico,  providing  that  all  per- 
sons have  an  Inherent  and  inalienable  right  of 
enjoying  and  defending  life  and  liberty,  of  ac- 
quiring, possessing  and  protecting  property  and 
of  seeking  and  obtaining  safety  and  happiness, 
and  of  section  18  of  article  2  of  the  Constitu- 
tion of  the  state  of  New  Mexico,  providing  that 
no  person  shall  be  deprived  of  liberty  or  prop- 
erty withont  due  process  of  law  nor  shall  any 
person  be  denied  the  equal  protection  of  the 
laws,  and  especially  and  particularly  because 
under  and  by  virtue  of  the  said  constitutional 
provisions  and  each  of  them,  all  persuns  are 
entitled  to  discontinue,  cease  and  determine  liti- 
gation pending  between  them  and  set  their  con- 
troversies at  rest  not  only  in  fact,  but  also 
upon  the  records  of  the  court,  npon  such  terms 
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and  conditions  aa  tbejr  may  Btipnlate,  cnbject 
onljr  to  such  approval  and  control  of  the  courts 
as  may  be  necessary  or  requisite  (if  any)  for 
their  protection, and  for  the  protection  of  their 
jurisdiction,  prerogatives  and  rights,  which 
approval  and  consent  was  in  the  Instant  case 
duly  and  fully  had  and  given  and  all  sodi  protec-' 
tion  fully  afforded  by  tii«  said  order  of  October 
22d,  1919,  and  for  the  proceedings  upon  which 
same  was  founded,  to  which  reference  has  here- 
tofore been  made,  after  which  jurisdiction  of 
this  Honoral)]*  court  la  said  matter  ceased  and 
determined  and  thereafter  it  became  and  ever 
since  has  remained  without  Jurisdiction  or  pow- 
er to  make  the  said  order  of,  to  wit,  October 
22,  1919,  or  to  take  the  proceedings  upon  which 
the  same  was  based." 

Plaintur  In  error  does  not  here  question  the 
Iiroprlety  of  tUe  conrf  a  action,  bat  stands 
solely  apoq  the  proposition  that  the  court 
bad  lost  jurisdiction  of  the  case  and  the  par- 
ties and  had  no  farther  control  over  its 
Jndgment;  hence  farther  attention  need  not 
be  given  to  the  reasons  which  prompted  the 
action  taken. 

The  motion  was  ar^ed  by  plalntltt  In  er- 
ror under  two  propositions  of  law  which  were 
stated  as  follows: 

"(1)  The  parties  had  a  right  to  dismiss  the 
appeal,  especially  with  the  consent  and  approv- 
al of  the  court,  and  after  such  dismissal  the 
court  had  no  Jurisdiction  of  the  case. 

"(2)  The  order  of  October  24th,  by  whidi  tiie 
court  sought  to  have  dismissal  set  aside  and  to 
restore  the  appeal,  without  notice  to  the  plain- 
tiCs  In  error,  oonstitated  a  deprivation  of  lib- 
erty and  property  without  due  process  of  law." 

In  support  of  the  first  proposition,  counsel 
dtes  the  cases  of  Westerfleld  v.  Bogers,  174  N. 
Y.  230,  66  N.  E.  818,  and  Cline  Piano  Co.  v. 
Sherwood,  67  Waah.  239,  106  Pac.  742,  and 
2  B.  C.  Ij.  168.  These  authorities,  however, 
do  not  go  to  the  extent  claimed  for  them  by 
eooaseL  The  New  fork  case  was  where  tba 
Appellate  DlTision  dismissed  an  appeal  and 
as  part  of  the  same  order  attempted  to  vacate 
and  set  aside  the  Judgment  appealed  from. 
The  coart  of  appeals  held,  and  correctly,  that 
It  conld  not  in  the  same  Jndgment  dismiss  an 
appeal — ^whldi  of  coarse  deprived  the  conrt 
of  jnrlsdiction  over  the  Judgment,  and  at  the 
same  time  vacate  and  set  aside  the  Judgment 
appealed  from.  The  Washington  case  simply 
held  that  the  parties  may  settle  and  satisfy 
the  debt  pending  entry  of  Jndgment 

[1]  The  authorities  are  uniform  to  the  ef- 
fect that  an  appeal  cannot  be  dismissed  ex- 
cept on  leave  of  court,  and  that  an  appellant 
cannot,  as  a  matter  of  right,  dismiss  an  ap- 
peal. Uany  authorities  to  this  elfect  will  be 
found  collected  in  4  0.  J.  S64.  In  6  Bncy.  P. 
&  P.  870,  it  is  said: 

"The  court  exercises,  under  every  form  of 
procedure,  a  latent  discretion  In  the  allowance 
or  denial  of  a  voluntary  termination  of  the  suit 
by  the  plaintiff." 
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The  discretion  of  the  coart,  of  coarse,  can- 
not be  used  arbitrarily  or  in  defiance  of  the 
rights  of  the  plaintiff.  The  court  has,  how- 
ever, undoubted  control  over  the  right  of  dis- 
missal and  discretion  to  grant  or  refuse  the 
right,  which  of  course  Is  a  Judicial  discre- 
tion, and  the  right  to  refuse  the  dismissal 
should  not  be  exercised  save  upon  Justifiable 
grounds.  Here  at  the  time  the  stipulation 
for  a  dismissal  of  the  appeal  was  filed  the 
Judgment  of  the  trial  court  had  been  affirmed 
and  an  opinion  filed.  The  parties  could  have 
satisfied  the  Jndgment,  bat  of  course  had  no 
control  over  the  opinion  of  this  court  and  no 
right  to  direct  the  court  to  withdraw  the 
Jadgment.  The  setting  aside  of  the  Judgment 
and  the  'n;^thdrawlng  of  the  opinion,  as  here- 
tofore stated,  were  acts  of  grace  extended  to 
the  parties  by  the  court. 

The  second  proposition  urged  by  plaintilf 
in  error  is  discussed  under  two  heads  In  the 
brief  filed :  First,  that  a  failure  of  the  court 
to  give  notice  of  its  intended  action  was  a 
deprivation  of  liberty  and  property  without 
due  process  of  law;  second,  that  the  court 
had  no  power,  either  with  or  without  nottcoi 
to  set  aside  the  order  of  (Hi»pi<<iaiii  Many 
cases  are  dted  discosslng  due  process  of  law, 
which  of  course  has  a  weU-known  and  under- 
stood meaning,  and  would  be  applicable  if, 
under  the  drcnmstances,  plaintiff  in  error 
was  entttied  to  notice. 

[2]  We  will  discuss  both  propositions  to- 
gether as  they  are  directly  related  here.  The 
Gonstftntion  of  the  state  provides  (section  7. 
art  6)  that— 

"The  Supreme  Court  shall  hold  one  term 
each  year,  commencing  on  the  second  Wednes- 
day in  January,  and  shall  be  at  all  times  in 
session  at  the  seat  of  government" 

The  order  of  dismissal  was  entered  on  the 
22d  day  of  October,  1919,  and  tiie  order  set- 
ting aside  the  same  was  entered  on  (te 
24th  day  of  the  same  month;  hence  both 
orders  were  entered  at  tbe  same  term  of 
court 

[3]  In  Freeman  on  Jodgments  (4th  Ed.)  i 
90,'  the  author  says : 

"The  power  to  vacate  judgments  was  conceded 
by  the  common  law  to  all  its  courts.  This  pow- 
er was  excrdsed  in  a  great  variety  of  circum- 
stances, and  subject  to  various  restraints.  The 
practice  in  the  different  states  is,  in  many  re- 
spects, so  conflicting  that  few  rules  can  be 
laid  down  as  uniTersally  applicable.  One  rule, 
however,  is  undoubted.  It  is,  that  the  power  of 
a  court  over  its  judgments,  during  the  entire 
term  at  which  they  are  rendered,  is  unlimited. 
Every  term  continues  until  the  call  of  the  n^ 
succeeding  term,  unless  previously  adjourned 
sine  die.  Until  that  time  the  judgment  may 
be  modified  or  stricken  out" 

The  Supreme  Conrt  of  the  United  States, 
in  the  case  of  Ex  parte  Lange,  18  Wall.  163, 
21  L.  Ed.  872,  said: 
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"The  general  power  of  the  court  over  its 
own  judgments,  orders,  and  decrees,  in  both 
dril  and  criminal  cases,  daring  the  existence 
of  the  term  at  which  they  are  first  made,  is  un- 
deniable." Goddord  t.  Ordway,  101  U.  S.  745, 
26  L.  Ed.  1040. 

In  the  latter  case  the  conrt  said : 

"As  a  part  of  the  'roll  of  that  term,'  they  are 
deemed  to  be  in  the  breast  of  the  court  daring 
the  whole  of  the  term,' " 

See,  also,  MtHA  Life  Ins.  Co.  t.  Board  of 
Coun^  Commissioners,  79  Fed.  676,  25  C.  C. 
A.  94.  In  the  case  of  Smith  t.  Perkins,  124 
Mo.  60,  27  S.  W.  674,  the  conrt  held  that  a  cir- 
cuit court  coald,  of  its  own  motion,  set  aside  a 
judgment  rendered  by  it  at  the  same  term, 
and  take  the  case  under  advisement. 

In  the  case  of  Dnrre  t.  Brows,  7  Ind.  App. 
127,  34  N.  B.  677,  the  control  of  the  conrt  over 
its  Judgments  during  the  same  term  is  ex- 
haustively and  ably  dlscDssed.  The  court 
said: 

"The  theory  of  the  law  is  that  courts  have 
full  and  complete  control  of  the  record  of 
their  proceedings  during  the  entire  term  at 
which  such  proceedings  are  had,  and,  during  the 
term,  the  conrt  may,  for  good  cause  shown,  cor- 
rect, modify,  or  vacate  any  of  its  judgments. 
Any  proceeding  in  a  court  is  in  fieri  until  the 
dose  of  the  term.  When  the  parties  are  once 
rightfully  in  court,  its  jurisdiction  over  them 
continues  without  further  notice  as  long  as 
any  steps  can  be  rightfully  taken  in  the  cause. 
Burnside  v.  Bnnis,  43  Ind.  411;  Knight  v. 
State,  70  Ind.  375;  McQelan  v.  Binkley,  78 
Ind.  603;  Stout  x.  Duncan,  87  Ind.  383;  Chi- 
cago, etc.,  R.  W.'Co.  V.  Johnston,  89  Ind.  88. 

"It  is  for  these  reasons  that  no  notice  is  re- 
quired when  the  motion  is  made  during  the 
term.  After  the  term  has  dosed,  and  the  pro- 
ceedings have  ceased  to  be  in  fieri,  no  legal 
steps  can  be  taken  against  any  party  who  has 
a  substantial  interest  in  them,  except  after 
notice  given." 

This  case  and  the  authorities  therein  dted 
conclusively  dispose  of  both  contentions  urg- 
ed by  plaintiff  in  error.  The  proceeding  being 
in  fieri  until  the  dose  of  the  term,  no  notice 
was  required  to  be  given  the  parties  as  to 
the  contemplated  action  of  the  court  They 
were  supposed  to  be  present  in  conrt  and 
cognizant  of  all  proceedings  taken  in  the  case 
during  the  term. 

Plaintiff  in  error  cites  the  following  cases 
Which,  it  is  contended,  hold  that  the  court 
had  not  the  power  to  vacate  the  order  of  dis- 
missal and  rdnstate  the  case  without  notice : 
Green  v.  DrlskeU,  99  Ga.  624,  25  S.  E.  938 ; 
Johnson  v.  First  National  Bank  of  Whiting 
(Ind.  App.)  117  N.  E.  676;  Goodrich  v. 
Huntington,  11  lU.  «46;  Collins  v.  McBlair, 
29  App.  D.  G.  354;  Karrlck  v.  Wetmore,  22 
App.  D.  C.  487. 

In  the  Georgia  case  the  following  quota* 


tton  from  the  syllabus  will  show  that  the 
order  vacating  the  Judgment  was  made  after 
the  term  had  expired: 

"An  order  granted  thereafter  in  vacation,  and 
withont  notice  to  the  opposite  parties  or  their 
bouDsel,  by  the  terms  of  which  the  judgment  of 
dismissal  is  vacated  and  a  rdnstatement  of 
the  case  directed,  is  void." 

In  the  case  of  Johnson  t.  First  National 
Bank,  supra,  the  order  redocketlng  an  action 
theretofore  dismissed  was  made  at  a  subse- 
quent term. 

In  the  case  of  Goodrich  v.  Huntington, 
supra,  an  order  of  dismissal  was  entered. 
Afterwards,  and  during  the  same  term,  with- 
out setting  aside  the  order  of  dismissal,  the 
court  proceeded  to  render  a  Judgment  at  the 
instance  of  the  plaintiff.  The  court  simply 
held  that  the  Judgment  was  void  because 
made  after  the  order  of  dismissal  had  been 
entered  and  without  first  setting  aside  the 
order  of  dismissal. 

The  case  of  Collins  v.  McBIair,  supra,  is 
not  In  point  That  was  an  action  in  the  na- 
ture of  a  creditor's  bill  to  subject  to  sale 
the  interest  of  one,  in  certain  lands  in  satis- 
faction of  two  Judgments.  The  following 
quotation  from  the  syllabus  dearly  shows  the 
Inapplicability  of  this  case  to  the  point  here 
under  discussion: 

"Sdre  fades  to  renew  a  former  Judgment 
is  a  judidal  writ,  expiring  within  a  year  and 
a  day  from  Its  issuance,  although  it  may  be 
converted  into  an  action  by  appearance  and 
plea  by  the  defendant;  and  where  the  defend- 
ant does  not  appear,  and  the  plaintiff  fails  to 
obtain  a  fiat  thereon  ^within  that  period,  the 
proceeding  Is  discontinued;  and  a  subsequent 
flat,  without  a  new  writ,  before  the  expiration 
of  twelve  years  from  the  last  renewal  of  the 
Judgment,  will  not  bind  the  defendant" 

Neither  is  the  case  of  Karri<<k  t.  Wetmore, 
supra.  In  point  We  quote  from  the  ayllabns 
as  follows: 

"A  suit  begun  in  the  name  of  a  deceased  plain- 
tiff is  a  nullity,  and  under  District  of  Columbia 
Code,  {  399,  allowing  amendments  in  'pending' 
cases,  a  declaration  in  snch  a  suit  cannot  be 
amended  by  substituting  as  plaintiff  the  ad- 
ministrator, even  though  that  secti<m  of  the 
Code  should  be  liberally  interpreted." 

For  the  reasons  stated,  we  condude  that 
at  the  time  the  order  of  October  24  was  en- 
tered vacating  and  setting  aside  the  order  of 
dismissal,  this  court  had  full  control  over  the 
Judgment  theretofore  entered,  and  no  notice 
to'  plaintiff  in  error  of  its  action  was  neces- 
sary. 

For  these .  reasons  the  application  to  set 
aside  the  order  of  reinstatment  Will  be  de- 
nied, and  it  is  so  ordered. 

PARKER,  0.  J.,  and  RAYNOU>a,  3, 
concur. 
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(No.  234».) 

(Supreme  Court  of  New  Mexico. 
1920.) 
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ffifyOabw  by  the  Court.) 
Saleo  ^o72(l)— Cull  lambt  held  not  Inoluded 
li  oontraet  for  purohuo  of  shoop. 
Contract  for  parchaee  of  iheep  conatmed. 

Appeal  from  District  Oourt,  Sandoval 
Coimty ;  Baynolds,  Judge. 

Action  by  tbe  Bond-Gonnell  Sheep  Coat' 
pany  against  V.  S.  Iflera  and  others,  as  ad- 
mlnlstraton  with  will  annexed  of  the  es- 
tate of  B.  A.  Mlera,  deceased.  Judgment 
for  plalntur,  and  defendants  appeal.  Af- 
firmed. 

A.  B.  Beneban,  of  Santa  F(,  for  appellants. 

A.  B.  UcMllien,  of  Albuquerque,  for  appel- 
lee. 

BOBEBTS,  X  On  March  U,  ldl6,  B.  A. 
Hlera,  of  Cuba,  New  Mexico,  signed  the  fol- 
lowing contract: 

"Sheep  ContracL 

"Albnqnerque,  N.  M.,  March  11,  1916. 

'TThis  is  to  certify  that  I  have  this  day  sold 
to  Bond-Conoell  Sheep  &  Wool  Company,  or 
their  repreaentative,  of  Albuquerque,  N.  M., 
not  leaa  than  6,000  to  8,000  head  of  unshorn 
lamba  out  of  my  flocks,  and  what  I  purchase 
and  all  the  lambs  I  sell,  Navajo  Lamba  not  in- 
cluded in  this  contract,  earmarked,  at  the  price 
of  leTen  cents  per  pound  to  be  delirered  f.  o. 
b.  ears,  weigbing  and  inspection  fees  paiS,  at 
Lsmy,  N.  M.,  between  the  15th  day  of  Nov., 
1916,  and  the  20th  day  of  Nov.,  1916,  at  tbe 
option  of  the  buyers  and  subject  to  the  railroad 
company  furnishing  cars  (seller  to  hold  lamba 
at  their  own  expense  until  cars  are  furnished). 
Said  lambs  to  be  free  from  body  wrinkles,  from 
■cab  and  all  other  diseases,  and  to  pass  both 
TJ.  S.  government  and  state  inspections.  I  fur- 
ther agree  that  I  wQl  not  top  my  herds  before 
making  dehvery  on  tills  contract.  At  the  time 
delivery  is  made  the  lamba  as  to  be  in  good 
merchantable  condition  to  have  dry  fleeces  and 
the  minimum  weight  of  any  Iamb  on  this  sale 
■ball  not  be  less  than  46  pounds,  and  the  aver- 
age weight  not  less  than  63  pounds  after  the 
same  have  been  in  a  dry  corral  without  feed 
and  water  for  at  least  twelve  hours. 

"Becdved  on  this  bill  of  sale  as  part  pay- 
ment tbe  sam  of  three  thousand  dollars  ($3,- 
000.00)   balance  to  be  paid  when  delivery  is 
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completed.  AH  call  Iambs  (nothing  nnder  85 
pounds)  at  6%  eta  All  subject  to  conditions 
named  in  contract  above. 

"[Signed]    B.  A.  Miera." 

The  contract  was  accepted  by  the  Bond- 
Connell  Sheep  A  Wool  Company  in  writing, 
and  $3,000  was  paid  in  cash  on  the  contract 
at  that  time.  Before  time  for  performapoe 
of  the  contract  BCiera  died,  and  his  adminia- 
trators  delivered  to  the  Bond-Connell  Com- 
pany 1329  lambs,  which  averaged  63  pounds 
In  weight,  all  being  over  tbe  minimum 
weight  of  45  pounds.  1,451  "cull"  lambs 
were  delivered  at  tbe  same  time. 

Appellee  sued  appellant  In  the  court 
below  for  damages  for  failure  to  deliver  a. 
minimum  of  6,000  head  of  lambs  of  the 
average  weight  of  63  pounds,  claiming  that 
only  1,329  lambs  of  the  hind  contracted  for 
had  been  delivered,  and  that  appellants 
should  have  delivered  3,671  additional  Iambs 
of  snch  average  weight. 

The  only  controversy  in  tbe  court  below 
and  here  Is  as  to  the  constructlcHi  of  the  con- 
tract Appellants'  contention  is  that  the 
"cuir  lambs  should  have  been  counted  In 
on  the  6,000  bead,  delivery  of  which  was 
guaranteed;  while  appellee  contends  that 
under  the  contract  appellants  Intestate  guar- 
anteed the  delivery  of  5,000  head  of  lambs  of 
the  average  weight  of  63  pounds,  none  of 
which  should  weigh  less  than  45  ponnd& 
The  trial  court  accepted  appellee's  construc- 
tion of  the  contract,  and  entered  judgment 
for  It  against  appellants  In  the  sum  of 
$2,918.44.  There  is  no  dispute  but  that  the 
amount  of  the  Judgment  is  correct  if  the  con- 
struction placed  upon  the  contract  was  war- 
ranted by  its  terms. 

We  construe  the  contract  as  did  the 'trial 
court.  Under  this  contract  Mlera  warranted 
that  there  would  be  not  less  than  6,0(X)  head 
of  unshorn  Iambs,  none  to  be  less  than  45 
pounds  in  weight,  and  to  average  63  pounds. 
The  "cull"  lambs  were  to  be  received  and 
accepted  by  appellee,  but  it  was  not  con- 
templated that  they  should  be  counted  on 
the  contract 

Appellants  argue  that  the  court  erred  In 
permitting  the  contract  to  be  put  In  evi- 
dence, but  there  is  no  merit  in  this  conten- 
tion. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed ;   and  It  is  so  ordered. 

PABKEB,  O.  J.,  concurs. 
BATN0LD8,  J.,  having  tried  the  case  be- 
low did  not  participate  in  this  opinion. 
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PAGE  V.  TOWN  OF  GALLUP  et  af. 
(No.  2327.) 

(Supreqi«  Ooort  of  New  Mexico.   Jono  16, 
1920.) 

(Byttahut  hy  the  OourtJ 

t.  Ploading  9s>343  —  Judgment  on  pleading* 
Improper    where    material     Iseue    tendered 
thereby. 
Where  a  material  iasne  is  tendered  by  the 
pleadin^B,  judgment  on '  the  pleadings  is  im- 
proper. 

2.  Municipal  corporations  «=»6I— Mode  of  ex- 
eroise  of  powers  within  discretion  of  trustees. 
Where  power  to  do  an  act  is  conferred 
npon  a  municipality  in  general  terms  without 
describing  the  mode  of  exercising  it,  the  trus- 
tees have  the  discretion  as  to  the  manner  in 
which  the  power  shall  be  employed,  and  the 
tourts  will  not  interfere  with  this  discretion 
This  rale  prevails,  of  course,  only  where  there 
is  no  fraud  or  collusion  on  the  part  of  the  offi- 
cers charged  with  the  performance  of  the 
duty. 

8.  MunloipaJ  corporations  $=9225(1)  —  Prop- 
erty may  be  used  for  Incidental  purpose. 
A  municipality  in  its  discretion  may  au- 
thorize its  property  to  be  used  incidentally  for 
a  purpose  other  than  that  for  which  it  is  pri- 
marily purchased  or  constructed,  if  the  use  for 
incidental  purposes  does  not  interfere  with  the 
use  for  the  primary  pnrpose. 

4.  Municipal  oorporatlons  iS=»IOOO(4)  —  Par- 
ties necessary  to  suit  to  set  aside  written 
oontraot  and  for  Injunction  stated. 

In  a  suit  to  set  aside  and  annul  a  written 
executory  contract,  and  to  perpetually  enjoin 
one  of  the  parties  thereto  from  performing  the 
contract  on  his  part,  all  the  parties  to  the 
contract  are  necessary  and  indispensable  par- 
ties to  the  suit,  without  which  the  court  is 
without  jurisdiction  to  annul  such  contract, 
or  to  enjoin  a  party  from  performing  it. 

5.  Dismissal  and  aoAsnlt  «=»96  —  When  salt 
will  be  dismissed  on  aocount  of  defoot  of 
parties  stated. 

Where  a  suit  cannot  be  entertained  and  a 
decree  made  in  respect  to  the  interest  before 
the  court  without  doing  manifest  injustice  to 
interested  .parties  who  are  not  and  cannot  be 
brought  before  the  court,  the  suit  will  be  dis- 
missed. 

6.  Appeal  and  error  «=»843(l)  —  Moot  ques- 
tions will  not  be  considered. 

The  court  will  not  decide  a  question  which 
haa  become  moot. 

Appeal  from  District  Oburt,  MdECInley 
County;    Raynolds,  Judge. 

Suit  by  Oregory  Page  against  the  Town 
of  Gallup  and  others.  Judgment  for  com- 
plainant, and  defendants  appeal.  Beversed 
and  remanded  with  Instructions. 

Burkhart  &  Cioors,  of  Albuquerque,  and 
Alfred  Buiz,  of  Oallnp,  for  appellants. 


H.  G.  Denny,  of  Gkillup,  and  0.  M.  Botts,  of 
Albuquerque,  for  appellee. 

BOBEBTS,  3.  Appellee  Instituted  thla 
rait  in  the  district  court  of  McKinley  Omntj 
against  the  app^ants,  town  of  Gallup 
and  Its  officials,  by  which  be  sought  to  en- 
join and  restrain  the  said  appellants  from 
carrying  out  the  terms  of  a  certain  con- 
tract, entered  Into  by  tho  said  town  with 
the  Stearns-Bogers  Manufacturing  Company 
for  the  purchase  of  electrical  madiinery 
and  equipment.  The  omnplaint  alleged  that 
it  was  given  out  by  said  town  that  said 
machinery  had  been  purchased  for  the  pur- 
pose of  pumping  and  supplying  water  to  said 
town,  but  In  truth  and  in  fact  such  stated 
purpose  was  but  a  subterfuge,  and  that  tbe 
madiinery  contracted  for  was  purchased 
for  the  purpose  of  Installing  an  eleetrie 
light  plant;  that  bonds  had  been  voted 
and  sold  for  the  purpose  of  constructing  a 
water-works  system,  and  tbat  tbe  town  of- 
ficials were  diverting  funds '  so  raised  for 
the  purpose  of  constructing  and  equipping 
an  electric  lighting  system.  Appellee  was 
alleged  to  be  a  resident  and  taxpayer  of  the 
town,  and  suit  was  brought  on  behalf  of 
himself  and  all  others  similarly  situated. 
The  complaint  further  alleged  that  the  said 
electrical  machlnei?  and  equipment  so 
cmtracted  to  be  purdiased  was  not  nec- 
essary or  essential  for  a  complete  water- 
works system  for  the  said  town,  and  that 
the  purchasing  of  the  same  would  be  a 
waste  of  tbe  public  funds  of  the  said  town. 
This  constituted  what  might  be  designated 
as  appellee's  first  cause  of  action,  and  the 
relief  sought  as  to  this  was  an  injunction 
preventing  and  restraining  the  appellants 
from  performing  or  carrying  out  any  of  tbe 
terms  of  tbe  contract  for  the  purchase  of  said 
electrical  equipment,  and  from  entering  or  at- 
tempting to  enter  into  further  contracts  for 
the  purchase  of  additional  electrical  equip- 
ment, and  from  misappropriating  and  mis- 
applying any  of  the  funds  from  the  Issuance 
and  sale  of  said  water  bonds,  and  from  ap- 
propriating and  applying  any  of  the  proceeds 
of  said  bond  Issue  and  sale  to  any  other  par- 
pose  than  that  of  tbe  omstructlon  and  exten- 
sion of  the  system  for  the  purpose  of  supply- 
ing water  to  the  said  town  of  Gallup. 

The  appellants  filed  an  answer,  denying 
the  misappropriation  and  that  appellants 
Intended  to  purchase,  or  bad  c<»itracted  to 
purchase,  the  machinery  for  tbe  purpose  of 
installing  a  lighting  plant  for  tbe  said  town, 
and  denied  tbat  tbe  machinery  was  not  nec- 
essary to  furnish  power  for  pumping  a  nec- 
essary supply  of  water  for  tbe  town.  Tbe 
answer  affirmatively  alleged  that  tbe  ma- 
chinery contracted  to  be  purchased  was  nec- 
essary for  a  modem  electrical  pumping  plant 
to  furnish  an  adequate  supply  of  water  for 
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the  present  and  reasonable  anticipated  needs 
of  the  town  and  Its  Inhabitants ;  that  no 
machinery  whatever  had  been  contracted  for 
that  was  not  necessary  for  said  pumping 
plant,  and  to  pump  water,  and  that  the 
town  Intended  to  nse  the  same  madilnery 
which  was  Installed  and  was  necessary  to 
operate  the  water  pumps  of  the  town  to 
supply  electric  current  for  lighting  pur- 
poses, but  that  such  latter  use  was  Inci- 
dental to  the  primary  use  for  pumping,  and 
would  not  interfere  with  or  impair  the 
usefulness  of  the  plant  for  the  primary  use 
of  pumping  water;  that  such  incidental  use 
was  for  the  benefit  of  the  town  and  its  In- 
habitants; that  no  additional  machinery 
whaterer  over  that  required  for  furnishing 
power  for  pumping  water  had  been  or  would 
be  purchased  by  the  appellants  with  the 
proceeds  of  said  bond  issue. 

The  appellee  In  his  conrplaint  set  up  wltat 
is  designated  as  a  second  cause  of  action 
against  the  appellants,  in  which  he^  alleged 
that  the  town  trustees  were  proposing  to 
issue  water  and  light  /cevenue  warrants 
of  the  town  of  Oallup  in  the  amount  of 
930,000,  and  to  use  the  proceeds'  derived 
therefrom  for  the  purpose  of  installing  an 
electric  light  plant  and  system  for  lights 
ing  the  streets  and  residence  of  the  town 
of  Gallup ;  that  they  were  pledging  revenues 
derived  from  the  waterworks,  and'  the  light- 
ing plant  to  be  constructed,  to  the  payment 
of  such  revenue  warrants  and  interest  there- 
on;- tbat  satHa  revenue  warrants  constitiited 
an  indebtedness  of.  the  town  of  Oallup,  and 
the  warrants  when  Issued  would  be  void  for 
tw0  reasons:  ,Fir8t,  the  proposition  to  create 
the  indebtedness  had  not  been  submitted 
to  a  vote  of  the  qualified  electors  of  the 
town,  as  required  by  sectioo  12  of  artide 
9  of  the  state  Cktnatitution ;  .  and,  second, 
tliat  it  would  create  an  indebtedness  in  ex- 
cess of  the  limitation  imposed  by  section  13  of 
article  9  of  the  state  Oonstitution. 

The  answer  as  to  this'  denied  that  the 
revenue  -warrants  would  constitute  any  in- 
debtedness against  the  town  of  Oallnp;  al- 
leged that  only  certain  portions  of  the  reve- 
nues derived  from  the  water  and  lichtlng 
system  were  pledged  to  the  payment  of  such 
revenue  warrants;  that  the  money  to  be 
derived  therefrom  was  to  be  used  for  the 
construction  and  installation  of  a  lighting 
qvtem  for  the  town  of  Gallup,  which  was 
to  be  operated' in  conjunction  with  the  water- 
warka. 

The  trial  court  granted  a  temporary  in- 
junction upon  the  filing  of  the  complaint, 
and,  when  appellants  filed  their  answer, 
they  moved  the  court  to  dissolve  t^e  tempo- 
rary injunction,  which  was  refused.  Appel- 
lants then  asked  that  the  case  be  set  down 
for  trial.  This,  was  refused  because  -of  tlie 
view  entertained  by  the  court  that  -the  an- 
swer stated  no  deCense  .  to  the'  matter  .  set 
forth  in   the   complaint     App^ee  filed   a 


reply,  denying  that  portion  of  On  answer 
which  set  up  the  fact  that  the  pnrdiase  of 
the  machinery  in  question  was  necessary 
for  the  operation  of  the  water  system. 

After  the  court  announced  that  no  evidence 
would  be  heard  counsel  for  appellee  moved 
for  a  Judgment  on  the  pleadings,  which  was 
granted,  and  the  temporary  injunction  was 
made  permanent  By  the  final  Judgment  the 
appellants  were  perpetually  restrained  and 
enjoined  from  fulfilling  or  carrying  out  any 
of  the  terms  of  the  contract  theretofore 
attempted  to  be  entered  into  by  them  for 
the  purchase  by  the  said  town  of  Gallup  of 
electrical  supplies  and  equipment  and  from 
entering  into,  or  attempting  to  enter  into, 
further  contracts  for  the  purchase  of  addi- 
tional electrical  equipment,  and  from  issuing 
or  negotiating  any  of  the  evidences  of  indebt- 
edness or  so-called  water  and  light  revenue 
warrants  attempted  to  be  atitborlzed  by 
Ordinance  125  of  the  town  of  Gallup,  and 
from  misappropriating  or  misapplying  any 
of  the  funds  derived  from  the  issue  and 
Etalfe  of  bonds  theretofof«  made  for  the  pur- 
pose of  secnring  funds  for  the  constractton 
anfd  extension  of  a  system  for  supplying 
Water  for  said  town  of  Gallup,  and  from 
applying  any  of  the  proceeds  of  said  bond 
Issue  and  sale  to  any  otbet  purpose  than 
that  of  the  constmcBton  and  extension  of  a 
system  for  supplying  water'  for  said  town, 
ktiA  from  doing  or  sufferlag  to  be  done  eadi 
and  all  of  the  acts  and  threatened  acts  com- 
piainnl  of  in  appellee's  coinplaint  To  re- 
view this  Judgment  this  appeal  Is  taken. 

[17  The  first  point  to  be  considered  is 
whether  the  appellee  was  entitled  to  Judg- 
ment on  the  pleadings.  It  is  the  contention 
of  aK>eUants  that  an  issue  of  fact  was  raised 
by  the  answer;  ocmsequently  they  were 
entitled  tor  a  triaL  The  rule  of  law  is  well 
settled  that  "where  a  material  issue  is 
tendered  by  the  pleadings,  Judgment  on  the 
pleadings  is  Improper."  31  Cyc.  608;  Suth- 
erland on  Code  Pleadings,  vol.  1,  f  1447; 
Reed  v.  Rogers,  19  N.  M.  177,  141  Pac  611  r 
Dugger  V.  Toung,  25  N.  M.  671,  187  Pac.  552. 
The  material  issue  tendered  here  by  appel- 
lants' answer  was  as  to  whether  or  not  the 
town  council,  acting  in  good  faith  within 
its  discretion,  determined  and  decided  that 
it  was  necessary  to  install  the  dectrical 
machinery  in  question  for  the  purpose  dt 
pumping  water  for  the  town.  The  answer 
set  up  that  competent  engineers  bad  advised 
the  town  council  that  the  economical  and 
eflkient  way  to  pump  the  water  was  to  do 
it  by  electric  generators,  and  use  the  current 
fc^  the  purpose  of  power  with  which  to 
pump  the  water,  and  that  the  town  coun- 
cil, in  its  discretion,  had  decided  that  this 
was  the  proper  and  most  ectmomical  way 
to  operate  the  plant  Tblu  tendered  nec- 
essarily an  issue  of  tuet. ' 

[2]  Where  power  to  do  an  act  is  conferred 
upon  a  municipality  In  general  terms  witla- 
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out  describing  tbe  mode  of  exercising  it, 
tbe  trustees  luve  the  discretion  as  to  the 
manner  in  wlilch  the  power  shall  be  employ- 
ed, and  the  courts  will  not  interfere  with 
this  discretion.  1  Dillon  on  Municipal 
Corporations,  f  242 ;  McQulllin  on  Municipal 
Corporations,  vol.  1,  i  376.  This  rule  pre- 
^ail8,  of  course,  only  where  there  is  no 
fraud  or  collusion  on  the  part  of  the  officers 
charged  with  performance  of  the  duty.  The 
discretion  which  the  officers  are  to  ezerdse 
Is  an  honest  one,  and  so  long  as  such  of- 
ficials are  so  acting  tbe  court  has  no  power 
to  interfere.  But  if  the  court  should  be 
satisfied  in  a  proper  case  that  the  town 
trustees,  or  other  officers  charged  with  the 
performance  of  the  duty  and  the  exercise 
of  the  discretion,  were  fraudul^itly  pre- 
tending that  a  certain  course  should  be  pur- 
sued, or  act  done,  the  court  would  interfere. 
Take,  for  example,  the  present  case.  Sup- 
pose the  trial  court  had  heard  evidence,  and 
therefrom  had  become  satisfied  that  the 
town  trustees  had  not  in  good  faith  de- 
termined that  the  electric  generators 
should  be  insUUed  for  the  purpose 
of  pumping  water,  but  bu(^  were  to  be  in- 
stalled primarily  for  the  generating  of  elec- 
tric current  to  light  the  town,  and  that  the 
stated  purpose  of  Installing  tbe  generators 
for  pumping  water  was  only  a  subterfuge 
and  a  fraud  for  the  purpose  of  using  the 
money  voted  for  a  water  system  for  the 
instailation  of  a  lighting  plant;  clearly 
the  court  would  have  been  Justified  in 
interfering.  But  tbe  court  could  not  say 
without  proof,  in  tbe  face  of  tbe  denials 
and  statements  contained  in  tbe  answer, 
that  the  town  trustees  were  not  acting  in 
good  faltb.  The  court  probably  drew  tbe 
inference,  from  the  allegations  contained 
in  the  cmnplaint  and  admitted  In  the  an- 
swer as  to  the  intended  use  of  the  $30,000 
to  be  derived  from  the  issuance  and  sale 
of  water  and  light  revenue  warrants,  whidi 
It  was  admitted  was  to  be  used  for  install- 
ing a  lighting  plant  and  system  in  connec- 
tion with  the  waterworks,  that  the  primary 
purpose  of  installing  the  machinery  pur- 
chased from  the  Stearns-Bogers  Manufactur- 
ing Company  was  in  connecti<m  with  the 
lighting  plant  But  the  answer  stated  that 
such  was  not  the  primary  purpose. 

[S]  A  municipality  in  its  discretion  may 
authorize  its  property  to  be  used  inciden- 
tally for  a  purpose  other  than  that  for 
whidi  it  la  primarily  purchased  or  coo- 
stmcted.  If  the  use  for  incidental  purposes 
does  not  Interfere  with  tbe  use  for  the 
primary  purpose.  This  principle  was  af- 
firmed by  this  court  in  the  case  of  Smith  v. 
aty  at  Baton,  18  N.  M.  613,  140  Pac.  109, 
and  is  supported  by  many  other  authorities ; 
Pike's  Peak  Power  Co.  v.  City  of  Colorado 
Springs,  106  Fed.  1,  44  C.  C.  A.  433;  City  of 
Henderson  v.  Xoung,  119  Ky.  224,  88  8.  W. 


583;  OveraU  v.  MadlsonviUe,  125  Ky.  684, 
102  S.  W.  278,  12  L.  E.  A.  (N.  S.)  433.  If  It 
was  true,  as  alleged  in  the  answer,  that  the 
machinery  which  it  was  proposed  to  install 
was  necessary  for  the  present  and  reason- 
ably anticipated  needs  of  the  town  for  pump- 
ing water,  the  fact  that  the  town  proposed 
to  use  the  machinery  in  connection  with 
some  other  municipal  use  could  not  oper- 
ate to  prevent  the  town  from  installing  the 
machinery.  A  moment's  consideration  will 
demonstrate  the  unsoundness  of  appellee's 
poBitl<»  In  this  regard.  It  was  a  question 
of  fact,  of  course,  as  to  whether  tbe  ma- 
chinery in  question  was  necessary  for  the 
operation  of  the  water  plant,  or  whether 
the  council  in  good  faith  had  determined  that 
It  was  necessary.  Suppose,  for  example,  that' 
the  court  after  hearing  evidence  had  come 
to  the  conclusion  that  the  said  machinery 
was  proper  and  necessary  for  such  purpose. 
Would  it  have  enjoined  the  town  from  in- 
stalling it  simply  because  the  town  proposed 
incidentally  to  use  it  in  connection  with  some 
other  use  wbUe  not  being  used  in  pumping 
water?  If  so,  then  the  town  would  be  pre- 
luded from  installing  any  kind  of  ma- 
chinery or  equipment  tliat  might  be  used 
inddentally  for  any  other  purpose.  This,  as 
we  have  shown,  is  an  erroneous  view,  and 
the  court  should  have  heard  evidence  upon 
tbe  issue  of  fact  tendered. 

[4, 6]  While  tbe  case  must  be  reversed 
upon  this  ground,  there  is  another  vital 
question  that  should  be  determined  tor  the 
guidance  of  the  court  upon  a  remand  of 
the  case;  and  that  is  as  to  whether  or  not 
the  Stearns-Bogers  Manufacturing  Company 
was  a  necessary  and  indispensable  party  to 
this  suit  The  appellee  asked  the  court  to  de- 
termine that  the  contract  between  the  town 
and  the  Stearns-Bogers  Manufacturing  Com- 
pany was  null  and  void,  and  that  tbe  town 
be  enjoined  fr<»n  carrying  out  sudi  con- 
tract for  the  purchase  of  the  machinery 
in  question,  and  from  paying  out  any  mon- 
ey under  the  contract,  and  the  decree  was  in 
accord  with  the  relief  asked. 

In  a  suit  to  set  aside  and  annul  8  written 
executory  contract,  and  to  perpetually  en- 
join one  of  the  parties  thereto  from  per- 
forming tbe  contract  on  his  part,  all  tbe  par- 
ties to  tbe  contract  are  necessary  and  in- 
dispensable parties  to  the  suit,  without 
which  the  court  is  without  Jurisdiction  to 
annul  such  contract,  or  to  enjoin  a  party 
from  performing  it  This  principle  of  law 
was  announced  by  tliis  court  in  the  case  at 
Walrath  v.  Board  of  Commissioners,  18  N. 
M.  101,  134  Pac.  204.  It  was  there  said  that 
tbe  court  will  take  notice  of  the  absence  of 
Indi^ensable  parties  when  such  tact  is  made 
to  appear,  though  not  raised  tqr  tbe  plead- 
ings, or  suggested  by  coimsel,  and  will  dis- 
miss the  plaintiff's  bill,  when  to  grant  Cbe 
relief  prayed  would  Injuriously  affect  per- 
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sons  materially  Interested  in  the  sabject-mat' 
ter  and  not  made  a  i>arty.  See,  also,  Miller 
T.  Klasner,  19  N.  M.  21,  140  Pac.  1107. 
Appellee,  contends,  however,  tbat  the  present 
case  Is  distinguishable  from  the  case  of  Wal- 
rath  T.  Board  of  Commissioners,  supra,  in 
that  there  the  contractors  were  within  the 
jnrisdlctlon  of  the  court,  while  here  the  con- 
tractor is  without  the  Jurisdiction,  and  to  re- 
quire the  appellee  to  make  the  Denver  corpo- 
ration a  party  would  be  to  permit  the  wrong 
complained  of  to  be  without  any  remedy 
whatsoever,  because  there  is  no  court,  state 
or  federal,  which  can  acquire  Jurisdiction 
of  both  the  municipality  and  the  Denver 
company,  unless  the  Denver  company  elects 
to  voluntarily  appear  in  the  state  court 
The  only  case  dted.by  appellee' In  support 
of  Ills  contention  Is  the  case  of  Water  Sup- 
ply Co.  V.  City  of  Ottumwa  (C.  C.)  120  Fed. 
309.  This  was  a  decision  by  a  federal  dis- 
trict Judge  from  which  no  appeal  was  taken, 
and  so  far  as  we  know  the  case  has  never 
been  dted  or  referred  to  by  any  other  court. 
It  stands  alone^  and  we  are  unable  to  agree 
with  the  views  therein  expressed. 

In  determining  the  question  of  parties. 
It  is  tald  In  Bates  on  Federal  Equity  Proce- 
dure, vol.  1,  f  42: 

"  •  •  *  It  would  seem  that  courts  of  equi- 
ty   are  guided  by  three  leading  principles,  via.: 

"(1)  A  eourt  of  equity  canpot  make  a  de- 
cree which  materially  and  directly  affects  the 
rights  of  a  person,  without  that  person  being 
either  actually  or  constructively  before  the 
court,  and  having,  according  to  the  established 
forms  of  procedure,  a  full  opportunity  to  vin- 
dicate his  right,  and  Invoke  the  powers  of  the 
court  for  its  protection  and  preservation;  and 
the  court  can  make  no  decree  between  the  par- 
ties before  it  which  so  far  involves  or  depends 
upon  the  rights  of  an  absent  person  that  com- 
plete and  final  Justice  cannot  be  done  between 
the  parties  to  the  suit  without  materially  and 
directly  affecting  the  rights  of  the  absent  per- 
son. This  is  an  inflexible  principle,  and  is  not 
confined  in  Its  operation  to  courts  of  equity; 
no  court  can  adjudicate  directly  upon  a  per- 
son's right  without  the  person  being  actually  or 
eonstmctively  before  the  court  The  principle 
is  founded  in  natural  Justice,  and  is  secured 
by  constitutioaal  guaranty;  it  is  due  process 
of  law. 

"(2)  Another  principle  acted  upon  is  that 
*it  is  the  constant  aim  of  a  court  of  equity  to 
do  complete  Justice  by  deciding  upon  and  set- 
tling the  rights  of  idl  persons  interested  in 
(he  subject  of  the  suit  to  make  the  perform- 
ance of  the  decree  of  the  court  perfectly  safe 
to  those  who  are  compelled  to  obey  it,  and 
to  prevent  future  litigation.' 

"(3)  A  third  principle  acted  upon  is  founded 
in  the  solicitude  of  the  court  of  equity  to  pro- 
tect the  defendant  in  suits  from  'being  sued  or 
molested  again  respecting  the  same  matter  ei- 
ther at  law  or  in  equity.'  This  principle  is 
dearly  distinguishable  from  the  one  last  above 
mentioned,  which  seeks  to  prevent  future  litiga- 
tion generally.  Aside  from  the  general  policy 
of  preventing  litigation,  courts  of  equity  are 


careful  to  frame  their  decrees  for  the  spedal 
protection  of  the  defendant  before  the  court 
against  further  molestation  respecting  -ths 
same  matter  decreed  upon;  and  for  the  ae- 
complishmeat  of  this  purpose  the  plaintiff  is 
required  to  bring  before  the  court  'all  such . 
persons  who  are  so  circumstanced  that  unless 
their  rights  be  bound  by  the  decree  of  the 
court  tbey  might  cause  future  molestation  or 
inconvenience'  to  the  defendant  against  whom 
relief  is  sought" 

The  Supreme  Court  of  the  United  States  in 
the  case  of  Barney  v.  Baltimore,  6  Wall.  280, 
18  L.  Ed.  826,  with  reference  to  the  subject 
of  parties,  said: 

"The  learning  on  the  subject  of  parties  to 
suits  in  chancery  is  copious,  and  within  a  lim- 
ited extent  the  principles  which  govern  their 
introduction  are 'flexible.  There  is  a  class  of 
persons  having  such  relations  to  the  matter  in 
controversy,  merely  formal  or  otherwise,  that 
while  they  may  be  called  proper  parties,  the 
court  will  take  no  account  of  the  omission  to 
make  them  parties.  There  is  another  class  of 
persons  whose  relations  to  the  suit  are  such 
that  if  their  interest  and  their  absence  are 
formally  brought  to  the  attention  of  the  court 
it  will  require  them  to  be  made  parties  if  with- 
in its  Jurisdiction,  before  deciding  the  case. 
But  if  this  cannot  be  done,  it  will  proceed  to 
administer  such  relief  as  may  be  in  its  power, 
between  the  parties  before  it.  And  there  is  a 
third  class,  whose  interests  in  the  subject-mat- 
ter of  the  suit  and  in  the  relief  sought  sre 
so  bound  up  with  that  of  the  other  parties 
that  their  legal  presence  as  parties  to  the  pro- 
ceeding is  an  absolute  necessity,  without  which 
the  court  cannot  proceed.  In  such  cases  ^he 
court  refuses  to  entertain  the  suit,  when  these 
parties  cannot  be  subjected  to  its  Jurisdiction." 

In  the  case  of  Shields  v.  Barrow,  17  How. 
130,  15  L.  Ed.  168,  the  court  after  discuss- 
ing the  act  of  Congress  of  February  28, 
1839  (6  Stat  at  L.  821),  and  the  forty-aeventh 
rule  of  the  equity  practice  of  the  Circuit 
Ctourt  of  the  United  States,  whidi  author- 
ized the  court  to  proceed  without  all  the  par- 
ties in  certain  cases,  said: 

"It  remains  true,  notwithstanding  the  act  of 
Congress  and  the  forty-seventh  rule,  that  a 
circuit  court  can  make  no  decree  •  •  •  be- 
tween the  parties  before  it  which  so  far  in- 
volves or  depends  upon  the  rights  of  an  absent 
person,  that  complete  and  final  Justice  cannot 
be  done  between  the  parties  to  the  suit  with- 
out affecting  those  rights.  To  use  the  language 
of  this  court  in  Elmendorf  v.  Taylor,  10  Wheat 
167:  'If  the  case  may  be  completely  decided, 
as  between  the  litigant  parties,  the  circum- 
stance that  an  Interest  exists  in  some  other 
person,  whom  the  process  of  the  court  cannot 
reach,  as  if  such  party  be  a  resident  of  another 
state,  ought  not  to  prevent  a  decree  upon  its 
merits.'  But  if  the  case  cannot  be  thus  com- 
pletely decided,  the  conzt  shotdd  make  no  de- 
cree." 

These  principles  have  been  consistently  ad- 
hered to  by  the  United  States  Supreme  Court 


Digitized  by 


Google 


464 


191  PACIFIO  RBPORTBS 


(N.M. 


aad  all  tbe  aUte  ooorts,  so  far  ss  we  ai« 
aware.  The  fact  that  the  absent  part7  would 
not  be  bonnd  or  ooncluded  by  a  decree  does 
not  establish  the  fact  that  it  to  dispensable. 
Of  coarse  the  Stearns-Rogers  Manufacturing 
Company  would  not  be  bound  by  the  decree 
In  this  case,  because  it  was  not  a  party  to 
the  suit,  and  to  attempt  to  bind  it  by  the  de- 
cree would  be  deprlylng  the  corporation  of 
its  property  without  due  process  of  law.  But 
tlie  Interest  of  the  absent  corporation  would 
tte  vitally  affected  by  the  decree,  for  on  the 
one  side  the  town  of  Gallup  would  be  per- 
petually enjoined  from  carrying  out  the  con- 
tract, or  paying  the  contractor  the  stipulated 
price.  The  effect  of  sucit  an  injunction  was 
pointed  out  in  the  case  of  Walratta  t.  Board 
of  Commissioners,  supra. 

In  Street's  Federal  Equity  Practice,  vol.  1, 
i  521,  the  author  quotes  from  many  cases, 
decided  by  the  Supreme  Court  of  the  United 
States  and  the  various  federal  courts,  and 
says: 

"The  general  principle  recogniied  in  these 
cases  ia  that  where  a  suit  cannot  be  entertained 
and  a  decree  made  in  req>ect  to  the  interest 
before  the  court  without  doing  manifest  in- 
jQstice  to  interested  parties  who  are  not  and 
cannot  be  bronght  before  the  court,  the  suit 
will  be  diamissed."' 

The  fM1owfn|  cases  are  cited:  Hallow  v. 
Hinde,  12  Wheat.  193,  6  L.  Bd.  699;  Shields 
V.  Barrow,  17  How.  130,  15  L.  Ed.  158; 
Barney  v.  Baltimore,  6  Wall.  280,  18  L.  Ed. 
825;  Bank  v.  CarroUton  RaUroad,  11  Wall. 
624,  20  h.  Kd.  82;  Bibon  v.  Railroad  Cos., 
16  Wall.  446,  21  L.  Ed.  867;  Davenport  v. 
Dows,  18  Wall.  626,  21  L.  Ed.  938 ;  Kendig 
V.  Dean,  97  U.  S.  423, 24  H  Ed,  1061;  Gregory 
V.  Stetson,  188  U.  S.  679,  10  Sup,  Ct.  ^2,  36 
L.  Ed.  792;  New  Orleans,  eta,  Co.  v.  New 
Orleans,  164  U.  S.  471,  17  Sap.  Ot.  161,  41 
L.  Ed.  518;  Equitable  Life  Assurance  Soc. 
r.  Patterson  (C.  C.)  1  Fed.  127;  Bell  ▼.  Don- 
Jbo«  (0.  C.)  8  Sawy.  435,  17  Fed.  710;  Ooa* 
ally  V.  Wells  (C.  CD  83  Fed.  205 ;  Jessup  v. 
Zlliiiiois  Cent.  R.  Co.  (C.  C.)  36  Fed.  735; 
Chadbourne  v,  Coe,  2  C.  C.  A.  827,  61  Fed. 
179;  Hull  v.  Chaffln,  54  Fed.  437,  4  C.  C.  A. 
114;  AveriU  v.  Southecn  Ry.  Co.  (C.  C.)  75 
Fed.  786. 

And  the  fact  that  it  will  be  impossible  to 
bring  the  indispensable  parties  before  any 
court  apparently  is  of  no  importance,  and 
we  fail  to  see  how  it  can  be  given  considera- 
tion in  the  face  of  the  constitutional  provi- 
sion forbidding  the  deprivation  of  property 
without  due  process  of  law.  The  reason  for 
the  rnle  Is  that  where  a  party  goes  Into  a 
court  of  equity,  asking  the  court  to  give  him 
relief,  he  must  have  before  the  court  all 
parties  whose  rights  may  be  affected  by  the 
relief  sought,  because  the  court  will  not  ex- 
tend its  arm  to  give  him  relief,  at  bis 
solicitation,  unless  the  parties  to  be  affected 
are  before  the  court  and  have  an  opp<>rtunity 


to  resist  the  application,  the  granting  of 
which  will  b«  detrimental  to  them.  When  . 
a  party  goes  to  the  court  seeking  relief,  he 
must  bring  the  parties  to  be  affected  by  the 
decree  before  the  coort,  otherwise  the  ooort 
will  not  act 

In  the  case  of  Minnesota  T.  Northern  Seco- 
rities  Co.,  184  n.  S.  190,  22  Sup.  Ct.  308,  40 
L.  Ed.  499,  the  state  filed  a  suit  in  the  Su- 
preme Court  of  the  United  States  to  prevent 
by  Injunction  the  Northern  Securities  Com- 
pany, a  corpora^on  organized  under  the  laws 
of  another  state,  from  obtaining  and  exercis- 
ing ownership  and  control  of  two  or  more 
competing  railroad  C(mipanie8  of  the  state 
of  Minnesota.  The  court  held  that  the  two 
railroad  companies  were  indispensable  par- 
ties, and  said: 

"When  It  appears  to  a  court  of  equity  that 
a  case,  otherwise  presenting  ground  for  its  ac- 
tion, cannot  be  dealt  with  beeaose  of  the  ab- 
sence of  essential  parties,  it  is  usual  for  the 
court,  while  sustaining  the  objection,  to  grant 
leave  to  the  complainant  to  amend  by  bringing 
in  such  parties.  But  when  It  likewise  appears 
that  necessary  and  indispensable  parties  are 
beyond  the  reach  of  the  Jurisdiction  of  the 
court,  or  that,  when  made  parties,  the  joris- 
diction  of  the  court  will  thereby  be  defeated, 
foi*  (the  court  to  grant  leave  to  amend  would 
be  useless." 

The  same  rule  was  followed  by  the  court  ia 
the  case  of  California  v.  Southern  Padflc  Co., 
167  U.  S.  229,  16  Sup.  Ct.  691,  89  L.  Ed.  683, 
in  which  It  was  held  that  the  city  of  Oak- 
land was  an  Indispensable  party;  and,  be- 
cause the  Joinder,  of  this  party  would  have 
defeated  the  Juriadteticm  of  the  court,  the 
case  was  dismissed. 

Cases  almost  analogous  to  the  preaent  are 
those  where  suit  Is  brought  by  a  taxi>ayer 
to  enjoin  the  levying  of  taxes,  or  the  pay- 
ment of  money  pn  county  bonds  or  warrants, 
because  of  alleged  invalidity  of  the  bonds  (v 
warrants.  In  such  cases  the  courts  are 
practically  unanimous  in  holding  that  the 
h<Mei«  ot  the  bonds  or  warrants  are  indis- 
pensable parties.  See  note  to  the  case  of 
State  ex  rel.  v.  Gormley,  5  Ann.  Oas.  856,  and 
note  to  the  same  case  in  3  L,  R.  A.  (N.  S.) 
256.  The  case  of  Hoppock  v.  Chambers,  96 
Mich.  509,  56  N.  W.  86,  is  identical  with  the 
present  case,  except  that  it  does  not  appear 
whether  the  contractor  was  within  or  y? ithont 
the  jurisdiction  of  the  oourt.^ 

From  the  authorities  we  are  compelled  to 
hold  tliat  the  contractor  was  an  indiapeosable 
party  to  this  suit,  in  so  far  aa  the  suit  sought 
to  have  the  contract  declared  null  and  void, 
and  the  town  and  its  officers  enjoined  from 
carrying  ont  the  same.  It  Is  probable  ttiat 
the  town  and  its  officers  might  have  been  en- 
Joined  from  unlawfully  diverting  the  moneys 
raised  by  the  sale  of  the  water  bonds  with- 
out making  the  Stearns-Rogers  Manufactur- 
ing C<Hnpany  parties,  but  this  question  la 
not  here  for  coosideratiCD. 
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[I]  Ab  to  the  other  cause  of  action  9tBted 
in  the  complaint — 1.  e.,  the  Injunction  sought 
to  restrain  the  town  and  its  officers  from 
issuing  the  $30,000  worth  of  water  and  Ugbt 
revenue  warrants  and  using  the  proceeds 
in  the  construction  and  completion  of  a  light- 
ing system  and  plant — it  is  sufficient  to  say 
that  the  question  presented  under  this  ground 
of  the  complaint  is  now  moot.  The  state 
Legislature  by  chapter  68,  Laws  1919,  en- 
acted since  this  suit  was  Instituted,  provided 
in  part: 

"No  •  •  •  incorporated  city,  town,  or  Til- 
lage shall  be  permitted  to  issne  or  negotiate 
any  certificate  of  isdebtadness,  the  payment  of 
which  is  secnred  by  a  pledge  of  er  hen  opon 
any  property,  or  the  income  or  revenue  derived 
therefrom,  belonging  to  snch  municipality,  and 
all  snch  certificates  or  other  evidences  of  in- 
debtedness issued  contrary  to  the  provisions 
hereof,  shaU  be  vOid." 

By  chapter  137,  Laws  1919,  It  10  made  a 
penal  offense  for  any  officer  or  agent  of  any 
municipality  to  issue  or  negotiate  any  cer- 
tificate of  tndebtednees'  on  behalf  of  said 
munldpallty,  the  payment  of  which  Is  se- 
cnred by  pledge  or  lien  upon  property,  or 
the  Income  or  revenue  derived  thn-efrom, 
belonging  to  such  municipality,  and  all  such 
certificates  are  declared  to  be  null  and  void. 

In  view  of  these  two  legislative  acts  no 
authority  exists  in  Oie  town  of  Gallup,  at  this 
time,  to  negotiate  or  sell  these  proposed 
certificates  of  indebtedness.  It  would  be  use- 
less, therefore,  to  pass  upon  the  question  as 
to  the  validity  of  these  certificates,  as  of  the 
time  the  injunction  was  issued,  and  the  other 
questions  raised  in  connection  therewith. 
The  court  will  not  decide  a  question  which 
has  become  moot.  State  ex  rel.  Woods  v. 
Hontoya,  23  N.  M.  599,  170  Pac.  60. 

For  the  reasons  stated,  the  cause  will  be 
reversed  and  remanded  to  the  district  court, 
with  instructions  to  set  aside  its  Judgment 
and  to  proceed  hi  accordance  i?lth  this  opin- 
ion;  and   it' is  so  ordered. 


(28  N.  U.  253) 

TOWN  OF  GALLUP  V.  GALLUP  COLD 
STORAGE  CO.  (No.  2352.) 


(Supreme  Court  of  New  Mexico. 
192a) 


June  18, 


(SyVlahu*  by  ihe  Oowrt.) 
I.  Intoxiosting  liquors  «=>44 — Liquor  lieensa 
fee  a  privilege  price  and  not  a  tax. 
Under  the  law,  as  it  existed  in  this  state 
prior  to  the  adoption  of  the  constitntioDal  pro- 
hibition amendment,  the  amount  fixed  by  munic- 
ipalities as  a  liquor  license  fee  was  not  a  tax, 
bnt  was  a  bnrdeii  imposed  as  the  price  of  a 
privilege,  and  was  exacted  under  the  police 
power  of  the  state. 


2.  Intoxloatlig   liqnors  «=»80,  94— Liquor  ■!• 
oense  Issued  without  prior  payment  of  foe 
void;    fee  not  recoverable  by  aotioa  iialess 
so  provided. 
Fees  or  cliarges  for  liqnor  licenses  are  .not 
debts  in  the  ordinary  acceptation  of  that  term. 
The  only  methods  for  the  collection  of   snch 
fees  are  those  provided  by  statute;   and,  if  the 
statute   does   not  provide   for   their  collection 
by  civil  action,  no  such  action  can  l>e  main- 
tained, and  a  liquor  license  issued  without  pay- 
ment of  the  fee  by  the  officer  authorized  to  is- 
sue the  fcame,  upon  payment  of  the  prescribed 
fee,  is  null  and  void. 


McKinley 


Appeal    from    District    Court, 
County;  Raynolds,  Judge. 

Action  by  the  Town  of  Gallup  against  the 
Gallup  Cold  Storage  Conipany.  Judgment 
for  defendant,  and  plaintiff  appeals.  Af- 
firmed.   . 

Edmund  R.  French,  of  Gallup,  Francis  OL 
Wilson,  of  Santa  F6,  and  Daniel  E.  Sadler, 
of  Baton,  for  appellant 

McFle,  Edwards  &  McFie,  of  Santa  V6, 
and  K,  A.  Martin,  of  Gallup,   for  appellee. 

BOBBRTS,  J.  This  spit  was  instituted  by 
the  town  of  Gallup,  a  munldpai  oorporatian, 
against  the  Gallup  Cold  Storage  Company, 
a  corporation,  to  recover  the  sum  of  $8,060, 
alleged  to  be  the  balance  due  to  said  mu- 
nicipality for  licenses  Issued  to  It  by  the 
defendant  authorizing  the  sale  and  disposal 
of  intoxicating  liquors  at  wholesale  within 
such  municipality  between  July  1, 1916,  and 
June  30,  1918. 

The  complaint  had  attadMd  to  tt  as  an  ex- 
hibit Ordinance  No.  85  of  said  town  which 
fixed  the  license  fee  for  wholesale  liquor 
dealers  at  $3,000  per  annum,  payable  semi- 
annually in  advance.  To .  the  complaint  a 
demurrer  was  Interposed  on  various  grounds, 
only  one  of  which  need  be  considered,  which, 
briefly  stated,  was  to  the  effect  that,  the 
ordinance  requiring  the  payment  of  tha  U- 
oense  fee  in  advance,  the  town  autbor- 
Itles  were  without  power  to  Issue  ttw  li- 
cense upon  credit ;  that  the  license  so  issued 
was  null  and  void  and  the  relation  of  debtor 
and  creditor  did  not  exist  between  the  mu- 
nicipality and  the  appellee.  The  trial  court 
sustained  the  demurrer,  and  appellant  elect- 
ed to  stand  upon  its  complaint;  Judgment 
was  entered  for  appellee. 

[11  As  the  ordinance  under  which  the  li- 
censes In  question  were  issued  required  the 
payment  of  the  license  fee  semiannually  in 
advance,  no  authority  existed  in  the  town 
authorities  to  issue  the  license  on  credit 
The  licenses,  thus  issued  without  the  pay- 
ntent  in  advance  of  the  fee  required  unde^ 
the  ordinance,  were  void.  In  this  state,  the 
amount  fixed  by  municipalities  aa  a  liquor 
license  fee,  under  the  law  as  it  then  existed, 
was  not  a  tax,  but  was  a  burden  Imposed 


s»For  other  cases  see  uune  topic  and  KBT-NUUBBR  in  aU  Key-Numbered  Digests  and  IndexM 
191P.-30 
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as  tlie  price  of  a- privilege,  and  was  exacted 
under  the  police  power  of  the  state.  This 
was  tbe  effect  of  the  opinions  by  this  oonrt 
in  the  cases  of  Schwartz  v.  Town  of  Oallnp, 
22  N.  M.  521,  165  Pac.  345,  and  Stalick  t. 
Town  of  Gallup,  23  N.  M.  405,  168  Pac  707. 
In  those  cases  we  held  that  the  trial  court 
was  not  authorized  to  inquire  into  the  ques- 
tion of  the  reasonableness  of  the  license  fee 
exacted  by  the  town  ordinance  for  the  priv- 
ilege of  engaging  In  the  sale  of  intoxicating 
liquor.  Had  these  ordinances  lieen  revenue 
measures  and  the  license  exacted  under  the 
taxing  power.  It  would,  of  course,  have  been 
proper 'for  the  court  to  have  inquired  into 
the  question  of  the  reasonableness  of  the  tax. 
Laid  under  the  police  power  for  the  purpose 
of  regulating,  restricting,  and,  to  e  certain 
extent,  prohibiting  the  sale  of  intoxicating 
liquors  the  question  of  the  reasonableness  of 
the  license  fee  was  immaterial. 

In  Woollen  and  Thornton  on  Intoxicating 
IJquors,  section  491,  the  author  says:  * 

"Where  a  statute  requires  the  fee  for  a  li- 
cense to  be  paid  before  it  is  issued,  it  must  be 
paid  for  the  entire  period  of  the  license  and  b« 
paid  in  advance,  or  the  license  will  be  void. 
No  officer  can  waive  such  a  provision  of  the 
statute.  Payment  in  part  is  not  sufficient, 
even  pro  tanto." 

And  the  same  rule  would  apply  to  a  city 
ordinance  enacted  under  authority  of  a  legis- 
lative act. 

In  Joyce  on  Intoxicating  Liquors,  |  196, 
the  author  says: 

"As  a  general  rule,  it  is  a  condition  precedent 
to  the  issuaace  of  a  valid  license  that  the  fee 
therefor  shall  be  paid  in  advance.  A  license 
issued  on  credit,  and  without  authority  to  sO 
issue  it  is  held  not  to  be  voidable  merely,  but 
void  in  the  oense  that  it  may  be  assailed  even 
in  a  collateral  proceeding." 

In  the  case  of  Sandoval  v.  Meyers,  8  N. 
M.  636,  46  Pac.  1128,  the  court,  in  effect  held 
that  a  liquor  license  issued  by  a  county,  with- 
out collection  of  the  license  in  advance  would 
be  issued  In  violation  of  law. 

In  the  case  of  Hencke  v.  Standiford,  66 
Ark.  536,  62  8.  W.  1,  the  town  ordinance  In 
question  authorized  the  issuance  of  a  liquor 
license  by  the  recorder  upon  the  applicant  61- 
ing  with  him  the  receipt  of  the  treasurer 
for  the  amount  of  mon^  required  to  be 
paid  for  such  license.  Instead  of  paying  the 
amount  In  casta  the  applicant  gave  his  note 
to  the  treasurer,  and  the  license  was  Issued. 
Suit  was  instituted  by  the  town  to  recover 
on  the  note.  The  court  held  that  the  license 
issued  before  the  fee  was  paid  in  cash  was 
void.  Hence  there  was  no  consideration  for 
the  note. 

In  the  present  case,  if  the  action  in  as- 
sumpsit can  be  sustained,  clearly  there 
would  be  sufficient  consideration  to  give  va- 
lidity to  a  note  given  for  the  debt 


[2]  In  the  Arkansas  Case  the  court  says: 

"Fees  or  charges  for  liquor  licenses  are  not 
'debts,'  in  the  ordinary  acceptation  of  that 
term.  The  only  methods  for  the  collection  of 
such  fees  are  those  provided  by  statute;  and, 
if  the  statute  does  not  provide  for  their  collec- 
tion by  civil  action,  no  such  action  can  be  main- 
tained. Especially  could  this  not  be  done  in 
the  face  ot  an  ordinance  which  provides  for 
the  payment  of  the  license  fee  before  the  license 
shall  issue,  and  prescribed  the  amoant  of  the 
liabilitiea  to  the  town,  county  or  state  in  case 
of  a  sale  without  license,  which  is  collectible 
by  criminal  procedure." 

To  the  same  effect  are  the  following  cases: 
Ristine  V.  Clements,  81  Ind.  App.  838,  66 
N.  E.  924;  Doran  v.  Phillips,  47  Midii.  228. 
10  N.  W.  850:  Spake  v.  Pe<H>le,  89  IlL  817; 
McWilliams  v.  PhlUlpa,  51  Miss.  196;  City 
of  Craig  V.  Smith.  31  Mo.  App.  286;  ZieIke 
V.  State,  42  Neb.  760,  60  N.  W.  1010;  Fry 
V.  Kaessner,  48  Neb.  133.  66  N.  W.  1126; 
U.  S.  V.  Jourden,  4  Alaska.  854;  U.  S.  v. 
Jourden,  193  Fed.  986, 118  0.  0.  A.  606. 

Appellant  cites  the  following  cases  as  jus- 
tifying the  recovery  in  this  case:  Mayor, 
etc.,  of  Jersey  City  v.  North  Jersey  Street 
Ry.  Co.,  78  N.  J.  Law.  72,  73  AQ.  600;  State 
V.  WaU,  18  Idaho,  800,  109  Pac.  724;  City 
of  Lexington  v.  Wilson.  118  Ky.  221,  80  S. 
W.  8U;  City  of  Philadelphia  ▼.  A.  &  P. 
Tel.  Co.  (C.  C.)  109  Fed.  65 ;  State  v.  Flem- 
ing, 112  Ala.  170,  20  South.  846. 

The  New  Jersey  Cose  first  referred  to,  was 
a  suit  by  the  city  against  the  railway  com- 
pany for  license  fee  due  under  an  ordinance 
granting  to  the  railroad  company  the  right 
to  construct  and  operate  its  road,  which,  it 
will  be  readily  observed,  is  quite  a  different 
question  from  that  involved  in  the  issuance 
of  a  liquor  license. 

The  case  of  State  ▼.  WaU,  supra,  arose 
under  a  statute  of  Idaho  which  specifically 
provided  that  an  action  might  be  instituted 
against  any  one  required  to  take  out  a  li- 
cense who  did  not  do  so,  and  notwithstand- 
ing which  they  carried  on  the  business  for 
which  the  license  was  required.  In  such  a 
case,  of  course,  there  could  l>e  no  doubt  as 
to  the  right  to  maintain  such  an  action, 
where  the  license  had  not  been  obtained  and 
the  business  was  nevertheless  conducted. 

The  Court  of  Appeals  of  Kentucky,  in  the 
case  of  City  at  Lexington  v.  Wilson,  supra, 
considered  a  license  required  of  the  propri- 
etor of  a  feed,  livery,  and  sale  stable,  and 
held  that  the  ordinance  was  adopted  for  the 
purpose  of  raising  a  revenue.  The  court 
held  that  an  action  to  recover  the  amount 
due,  as  in  case  of  debt,  could  be  maintained 
on  failure  of  a  party  carrying  on  business 
to  take  out  the  license. 

The  federal  case  was  an  action  Ixrought 
by  the  city  of  Philadelphia  to  recover  license 
fees  charged  against  the  defendant  in  re- 
spect of  its  polls  and  wires,  by  virtue  of 
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certain  ordinances.  Clearly  a  rerennis  meas- 
ure, consequently  not  governed  by  the  same 
principle  as  that  inyolved  in  the  eases  abore, 
irvtblch  consider  the  question  of  liquor  li- 
censes. 

The  case  of  State  t.  Fleming,  snpra,  was 
decided  by  the  Supreme  Court  of  Alabama, 
and.  the  court  of  that  state  has  consistently 
held  that  liquor  licenses  are  a  tax  for  rev- 
enoe. 

Under  the  authorities  we  are  required  to 
lukld  that  no  right  existed  In  the  town  of 
Oallup  to  recover  the  license  fees  in  question 
in  an  action  of  debt  In  the  briefs  filed  by 
botb  parties  here,  many  f&cts  are  referred 
to  not  contained  In  the  record,  cognizance  of 
which  of  course  cannot  be  taken  by  the  court. 

For  the  reasons  stated,  the  Judgment  wiO 
be  affirmed :  and  it  is  so  ordered. 

PAREKR,  C.  J.,  and  HOLLOMAN,  District 
Judge,  concur. 

BAYNOLDS,  J.,  liaTlng  tried  the  case  in 
the  court  below  did  not  participate  In  this 
opinion. 


(2S  N.  H.  280) 

SANDOVAL  V.  PEREZ  et  al.    (No.  2350.) 
(Snprems  Court  of  New  Mexico.    July  1, 1020.) 

(BvUaiut  5y  the  Court.) 

1.  Adverea  poswHion  «s»70  —  Oral  transao- 
tlons  oannet  oonstitnte  "ooior  of  title." 

Where  the  statute  requires  adverse  poaics- 
alon  to  be  "under  color  of  title,"  some  writing 
which  purports  to  give  title  to  the  premises  is 
essential  to  give  title  to  an  adverse  occupant, 
and  oral  transactions,  however  effective  they 
may  be  as  between  the  parties,  ^o  not  con> 
tribote  color  of  title;  neither  does  actual  ad- 
verse possession. 

[Xid.  Note.— For  other  definitions,  see  Words 
and  Phrases,'  First  and  Second  Series,  Color  of 
Title.) 

(Additional  BvOabut  hy  Editorial  Staff.) 

2.  Ejectment  9=>I42(3)— To  recover  for  Im- 
provements,  defendant  must  have  entered  un- 
der dalffl  of  title. 

In  order  to  be  entitled  to  raise  the  issue 
of  improvements  under  Code  191S,  Sf  4372, 
4S75,  in  an  action  in  ejectment,  defendant 
must  have  entered  under  some  claim  of  title. 

Aiqpeal  from  District  Coart,  Sandoval 
Coonty;   Baynolds,  Judge. 

Action  by  Jesus  M.  Sandoval  against  Max- 
imlnlo  Perez  and  another.  Judgment  for 
plalntur,  and  defendants  appeal.    Affirmed. 

Bodey  *  Bodey,  of  Albuquerque,  for  ap- 
pellanta. 

Marron  ft  Wood,  of  Albuquerque^  for  ap- 
pellee. 


BOBERTS,  J.  Appellee  sued  appellants  In 
ejectment,  and  recovered  Judgment  by  de- 
fault The  land  Involved  was  a  section  of 
what  is  known  as  "railroad  land,"  having 
been  granted  to  the  Atlantic  ft  Pacific  Rail- 
road Company  by  act  of  Congress.  Appel- 
lants some  time  after  the  Judgment  bad  been 
entered  moved  the  court  to  set  aside  and 
vacate  the  Judgment  upon  the  ground  that 
process  had  been  served  upon  the  wife  of 
the  appellant  Maxlminlo  Perez  while  she  was 
sick  in  bed,  her  husband  being  absent ;  that, 
without  reading  the  summons  or  appreciat- 
ing what  it  was,  she  had  given  it  to  one  of 
the  children,  and  that  It  had  been  destroyed, 
and  the  husband  was  not  advised  and  did 
not  know  the  suit  was  pending  until  notified 
that  he  would  be  required  to  vacate.  He 
tendered  an  answer  with  his  motion  and  an 
affidavit  of  merit  in  which  he  set  up  that 
by  himself  and  his  predecessors  in  Interest 
he  bad  been  in  possession  of  said  section  of 
land  for  more  than  11  years  last  past,  using 
and  cultivating  the  same,  and  making  the 
same  the  home  of  himself  and  family;  that 
affiant  had  lived  upon  the  land  as  a  home 
for,  about  5  years  last  past  with  his  wife 
and  their  8  children;  that  he  acquired  title 
thereto  by  verbal  sale  made  to  him  by  his 
wife's  father,  and  also  by  Inheritance  by  his 
wife  from  her  father,  who  died  in  possession 
of  the  land,  she  being  his  only  heir  at  law. 

The  court  below  determined  the  motion  to 
vacate  upon  the  single  ground  that  the  an- 
swer and  affidavits  in  support  thereof  did 
not  state  a  defense  to  the  complaint  In  eject- 
ment Hence  the  court  was  not  warranted 
In  setting  aside  the  default  Judgment  This 
Is  the  only  question  which  we  deem  it  nec- 
essary to  consider. 

[1]  It  is  appellant's  contention  that  a  writ- 
ing is  not  essential  to  color  of  title,  and  that 
actual  adverse  possession  by  virtue  of  which 
the  occupant  claims  ownership  Is  under  color 
of  title.  The  statute  (section  8385,  Code 
1Q15)  requires  the  adverse  possession  to  be 
under  "color  of  tlQe."  An  extended  note 
will  be  found  to  the  case  of  Brooks-Scanlon 
Co.  V.  Chllds.  2  A.  L.  R.  14SS,  in  which  the 
author  of  the  note  states  the  prevailing  rule 
in  the  United  States  as  follows: 

"By  the  weight  of  authority,  some  writing 
which  purports  to  give  title  to  the  premises  is 
essential  to  give  title  to  an  adverse  occupant; 
and  oral  transactions,  however  effective  they 
may  be  as  between  the  parties,  do  not  constitute 
color  of  title." 

The  territorial  Supreme  Court  in  the  case 
of  Armljo  V.  Armijo,  4  N.  H.  (Gild.)  63, 
13  Pac.  S2,  said: 

"CV>lor  of  title,  strictly  speaking,  cannot  rest 
in  parol.  There  must  be  a  document  of  some 
sort  [citing  numerous  cases).  As  there  was 
no  paper  title  of  any  kind  introduced  in  evi- 
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dence  to  support  tlli«  daim  of  tiUe  Mt  up  by 
defendants,  it  follows  that  their  possession  was 
■ot  under  color  of  ttUe." 

In  order  to  afford  appellants  tbe  relief 
whlcb  they  seek,  it  would  be  necessary  for 
this  court  to  overrule  this  case  and  many 
subsequent  ones  following  It  and  depart  from 
the  majority  rule  in  tbe  United  States.  No 
sufficient  reasoning  has  been  advanced  to  Jus- 
tify this  departure.  The  statute  under  con- 
sideration was  enacted  In  its  present  form 
by  the  I^egislature  in  1905,  and  the  words 
"color  of  title"  bad  been  theretofore  defined 
by  the  territorial  Supreme  Court  and  had  a 
well-understood  meaning.  If  the  Legislature 
had  intended  that  adverse  possession,  where 
the  same  was  actual  and  visible,  should  have 
the  same  effect  as  a  holding  under  color  of 
title  as  theretofore  construed  by  tbe  courts. 
It  would  doubtless  have  selected  appropriate 
language  to  convey  its  meaning. 

[2]  This  same  argument  applies  with  equal 
force  to  appellants'  contention  that  they 
were  entitled  to  prove  the  value  of  their 
Improvqnents  under  sections  4372  and  4375, 
Code  1915.  In  order  to  be  entitled  to  raise 
the  Issue  of  Improvements  in  an  action 'In 
ejectment,  the  defendant  must  have  entered 
under  some  claim  of  title.  Maxwell  Land 
Grant  Co.  ▼.  Santistevan,  7  N.  U.  1,  32 
Pac.  44. 

For  the  reasons  stated,  the  Judgment  of 
tbe  trial  court  will  be  aflarmed;  and  It  la  bo 
ordered. 

PARKER,  C.  J.,  concurs. 
BAYNOLDS,  J.,  having  tried  this  case  be- 
low, did  not  participate  In  thla  opinion. 


(107  Kan.  422) 

WOODBURN  V.  HARVEY  et  al.    (No.  22542.) 

(Supreme  Court  of  Kansas.     July  19,  1920.) 

(8yUabu$  iy  BUtorial  Stag.) 
On  Motion  for  Rehearing.      -    - 
t.  PleWltng  «=9367(3)— Complaint  on  eontraet 
may  be  amended  to  show  whether  oral  or 
written. 
In  an  action  on  a  contract,  it  is  permissible 
for   defendant  to  ask  that   the   pleadincs   be 
amended  to  show  whether  the  contract  was  oral 
or  written. 

2.  Appeal  and  error  «=s>83S(3)— AlHdavlta  not 
part  of  evidence  below  cannot  be  considered 
on  appeal  t«  disturb  judgment. 
In  an  actloa  on  a  contract,  affidavits  of  wit- 
ness from  another  state  to  tbe  contract,  pre- 
sented for  the  first  time  in  support  of  a  mo- 
tion for  rehearing  in  the  Supreme  Court,  form- 
ing no  part  of  the  evidence  upon  which  the  trial 
court  based  its  Judgment,  cannot  be  considered 
on  appeal  to  disturb  such  Judgment. 


Appeal  from  Dlsbdct  Court,  Jackaon  Coon- 
ty. 

On  motion  tor  rehearing.  For  former  opin- 
ion, see  190  Pac.  620. 

DAWSON,  J.  [1]  It  is  urged  that  the 
pleadings  were  not  broad  enough  to  include 
an  issue  of  fraud.  True,  but  there  was  no 
such-  issue ;  It  was  an  action  on  a  contract, 
and  so  continued  through  the  trial.  Deftaid- 
ant  could  have  asked  that  the  pleadings  be 
amended  to  show  whether  that  contract  was 
oral  or  written,  bat  he  chose  to  traverse  the 
iflsne  as  pleaded — ^not  to  have  the  Issue  mora 
specifically  ideaded.  While  a  Might  intima- 
tion of  fraud  crept  out  in  the  eridence,  that 
was  only  a  minor  incident  in  the  narrative 
of  the  transaction  betweoi  the  parties. 

[2]  Affidavits  of  Colorado  witnesses  to  the 
contract  are  presented  for  the  first  time  in 
support  of  this  petition  for  a  rehearing. 
They  formed  no  part  of  the  evidence  upon 
which  the  trial  court  based  Its  Judgment 
They  cannot  be  considered  now  to  dlatnrb 
that  Judgment  See  Wldeman  v.  Falvre,  100 
Kan.  102,  107,  108,  163  Pac  619,  Ann.  CaM. 
1918B,  1168. 

Rehearing  denied. 

All  tbe  Justices  ooocorrinc   . 


SPENCER  V.  MARSHALL  st  al. 


a07  Kan.  set) 
(No.  22591.) 


(Supreme  Court  of  Kansas.    July  10,  1920.) 

(Byllabuf  by  the  Court.) 

I.  Master    and    servant    «=»405(2) — Evidencs 

held  to  shiTw  that  defendants  wars  opsratlng 

drilling  machinery. 

The  evidence  of  the  plaintiff  was  sufficient 

to  prove  that  B.  L.  Fairbanks,  J.  M.  Clover,  D. 

Yensel,  Frank  Wolfe,  and  D.  B.  Golden  were 

operating  the  oil  and  gas  lease  and  the  drilling 

machinery  thereon,  on  which  tbe  plaintiff  was 

injured,  and  was  sufficient  to  justify  the  court 

in  overruling  their  demurrer  to  the  pUintUTs 

evidence. 

2.  Master  and  servant  «=336l,  405(2)— Evi- 
dence Insufficient  to  show  that  plaintiff  was 
employed  by  subcontractor;  suboentraetor's 
employd  held  entitled  to  recover  nnder  stat- 
ute. 

The  evidence  was  not  sufficient  to  establish 
that  the  plaintiff,  when  he  was  injured,  was  em- 
ployed by  a  subcontractor;  but,  even  if  he  were 
so  employed,  the  parties  named  in  the  first  par- 
agraph of  this  syllabus  were  liable  to  tbe  plain- 
tiff for  compensation,  under  section  5898  of  the 
General  Statutes  of  1916. 

3.  Master  and  servant  «=>405(2)— Evldenea 
held  Insafflolent  to  elMW-  that  ln)arad  •■■- 
ployi  was  subocntraetor. 

There,  was  not  auffioient  evidence  to  show 
that  the  plaintiff  was  a  subcontractor. 
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Appeal  from  District  Cnirt,  Sedgwldc 
County. 

Proceedings  under  tbe  Workmen's  Compen- 
sation Act  by  Harvey  J.  Spoioer,  opposed  by 
Deerlng  J.  Marsball  and  others.  Judgment 
for  plaintiff  against  certain  defendants,  and 
tbey  appeal.    Affirmed. 

George  Gardner  and  3.  EL  McElvaln,  botb 
of  Wichita,  for  appellants. 
Matson  tc  Steams,  of  Wichita,  for  appellee. 

MARSHALL,  3.  B.  L.  Fairbanks,  J.  M. 
Clover,  D.  Vensel,  Frank  Wolfe,  and  D.  B. 
Golden  appeal  from  a  Judgment  In  favor  of 
the  plaintiff  under  the  Workmen's  Compen- 
eation  Act  of  1911.  The  action  was  com- 
menced by  the  plaintiff  against  Deerlng  J. 
Marshall,  the  Commercial  Refining  Company, 
C.  C.  Whittaker,  the  Seven  Fields  Oil  &  Gas 
Company,  R  L.  Fairbanks,  3.  M.  Clover,  D. 
Vensel,  Frank  Wolfe,  D.  B.  Golden,  and  S.  C. 
Clover.  A  demurrer  to  the  evidence  of  the 
plaintiff  was  sustained  as  to  the  Commercial 
Refining  Company,  the  Seven  Fields  Oil  & 
Gas  Company,  and  C.  0.  Whittaker,  and  was 
overmled  as  to  tbe  remainder  of  the  defend- 
ants. 'Evidence  for  the  defense  was  Intro- 
duced by  them,  a  verdict  for  the  plaintiff  was 
Ktumed,  and  Judgment  was  .rendered  on  the 
verdict.  The  questions  presented  arise  out 
ot  the  demurrer  of  the  appellants  to  the  evi- 
dence of  the  plaintiff. 

[1]  1.  The  plaintiff  was  injured  while 
working  on  machinery  that  was  then  being 
used  in  drilling  for  gas  or  oil.  The  appellants 
argue  that  they  were  not  owners  or  operators 
of  the  property  at  the  time  the  plaintiff  was 
injused,  January  7,  1917,  and  that  therefore 
they  were  not  liable  to  him  for  compensation. 
Numerous  leases  of  the  property  tor  the  pur- 
pose of  develoiHng  gas  and  oil  and  numerous 
assignments  of  those  leases  were  introduced 
in  evidence.  By  those  leases  and  assignments 
it  was  clearly  shown  that  the  appellants  at 
one  time  were  owners  of  interests  in  the  prop- 
erty. John  Rlsher  testified  that  he  was  em- 
ployed as  field  man  and  superintendent  in 
charge  of  drilling  on  the  property  f  roni  Octo- 
ber, 1916,  to  April,  1917,  and  that  he  recalled 
the  Incident  of  tlie  plaintiff  being  injured 
while  working  on  the  lease.  Rlsher  further 
testified  that  from  October,  1916,  to  January 
15,  he  was  employed  by  Frank  Wolfe,  J.  M. 
Clover,  S.  C  Clover,  B.  L.  Fairbanks,  D. 
Marshall,  D.  Vensel,  P.  Elliott,  and  Henry 
Rutherman;  that  he  employed  Harvey  J. 
Spencer  for  BVank  Wolfe  and  others  to  pull 
tbe  casing;  that  be  knew  who  owned  the 
lease  and  Interest  in  the  well  In  which  they 
were  working;  that  it  was  those  parties 
whom  he  named  as  Frank  Wolfe  and  others ; 
that  he  was  not  emidoyed  by  tbe  Commer- 
cial Refining  Company  at  the  time  the  plain- 
tiff was  hurt;  that  the  Commercial  Refining 
Company  took  charge  of  the  work  on  tbe 
15th,  about  eight  days  after  the  ptointlfl.  was 


hurt,  and  did  not  have  anything  to  do  with 
the  operation  of  the  lease  until  after  Jan- 
nary  15.  That  evidence  was  sufficient  to  es- 
tablish the  fact  that  the  appellants  were  op- 
erating the  property  and  compelled  the  ovei^ 
ruling  of  their  demurrer  to  the  plaintiff's 
evidence. 

But  tbe  appellants  argue  that  they  had 
been  divested  of  thrtr  interest  In  the  prop- 
erty at  the  time  the  plaintiff  was  injured,  by 
a  sale  of  their  rights  therein  to  L.  C.  Riley 
and  C.  C.  Whittaker  under  a  written  contract 
dated  October  16,  1916,  but  which,  it  is  con- 
tended by  the  plaintiff,  and  there  was  evi- 
dence to  support  that  contention,  did  not  take 
effect  until  after  the  plaintiff  was  injured. 
There  was  also  evidence  which  tended  to 
show  that  the  Commercial  Refining  Company 
was  operating  the  lease  and  paying  the  bills 
at  that  time.  A  question  was  thus  presented 
on  eonfilcttng  evidence^  and  on  a  demurrer 
thereto '  the  evidence  most  favorable  to  the 
plaintiff  must  be  considered  and  the  other  be 
disregarded.  Acker  v.  Norman,  72  Kan.  686^ 
84  Pac  SSI.  Under  all  the  evidence  the  Jury 
could  have  found  that  the  appellants  were  op- 
erating the  lease,  or  could  have  found  that 
they  were  not,  but  that  it  was  being  operated 
by  tbe  Conunerdal  .Refining  Company.  The 
finding  of  the  Jury  on  that  evidence  Is  neces- 
sarily conclusivfe 

[2]  2.  Another  question  argued  by  the  ap- 
pellants Is  that  the  evidence  showed  that  the 
plaintiff  was  working  for  Lawrence  Spencer, 
who  the  appellants  claim  was  a  subctHitrac- 
tor,  and  that  therefore  Lawrence  Spencer 
was  liable  to  the  plaintiff  for  compensation. 
Lawrence  Spencer  testified.  In  rabstnnce,  that 
he  was  working  as  manager  of  a  casing  crew 
known  as  tbe  Santa  Ffi  casing  crew;  that 
the  plaintiff  and  four  other  men  constituted 
the  crew;  that  he  collected  for  them  and 
generally  got  the  gang  together ;  that  he  got 
labor  hire  and  6  cents  on  the  dollar  for  col- 
lecting ;  that  the  men  paid  him  out  of  their 
salaries;  that  he  called  whomever  he  want- 
ed to  go',  that  they  were  working  for  the 
lease  owner;  that  he  got  the  checks  cashed 
and  then  divided  up  the  money  at  times,  and 
at  6t!hei'  times  the  members  of  the  crew 
were  paid  individually ;  and  that  in  this  par- 
ticular instance  he  was  given  tbe  check  tot 
the  whole  crew.  That  evidence  does  not  es- 
tablish that  Lawrence  Spencer  was  a  subcpn- 
tractor ;  it  does  establish  that  he  acted  for 
his  four  companions;  that  they  worked  to- 
gether; and  that  part  of  the  time  he  re- 
ceived the  wages  for  all  and  divided  them. 
The  court  was  compelled  to  overrule  the  de- 
murrer of  the  appellants  to  the  evidence  of 
the  plaintiff  so  far  as  this  question  was  con- 
cerned, and  the  Jury  was  Justified  in  finding 
from-  fbe  evidence  that  the  plaintiff  was  not 
working  for  himself  or  for  Lawrence  Spenc«, 
but  was  working  for  the  appellants. 

Even  if  the  plaintlfl  was  working  for  a  sub- 
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contractor  -when  he  was  Injured,  section  6898 
of  the  General  Statutes  of  1915  fixes  on  the 
appellants  liability  for  compensation  to  the 
plaintiff.    That  section,  in  part,  reads: 

"Where  any  person  (in  this  section  referred 
to  as  principal}  undertakes  to  execute  any 
work  which  is  a  part  of  his  trade  or  business 
or  which  he  has  contracted  to  perform  and 
contracts  with  any  other  person  (in  this  section 
referred  to  as  the  contractor)  for  the  execution 
by  or  under  the  contractor  of  the  whole  or  any 
part  of  the  work  undertaken  by  the  principal, 
the  principal  shall  be  liable  to  pay  to  any  work- 
man employed  in  the  execution  of  the  work  any 
compensation  under  this  act  which  he  would 
have  been  liable  to  pay  if  that  workman  bad 
been  immediately  employed  by  him;  and  where 
compensation  is  claimed  from  or  proceedings 
are  taken  against  the  principal,  then,  in  the  ap- 
plication of  this  act,  references  to  the  principal 
shall  be  substituted  for  references  to  the  em- 
ployer, estcept  the  amount  of  compensation  shall 
be  calculated  with  reference  to  the  earnings  of 
the  workmen  under  the  employer  by  whom  he  is 
immediately  employed." 

[S]  8.  The  appellants  in  their  brief  state 
that— 

"It  was  sought  by  the  defendants  in  the  trial 
of  this  case  to  establish  the  fact  that  this  plain- 
tiff, being  the  manager  of  the  Santa  F€  casing 
crew,  was  responsible  for  the  injuries  of  the 
men  whom  he  employed,  being  a  subcontractor. 
The  evidence  showed  that  the  plaintiff  hired 
these  men  and  j>aid  their  salaries  and  supplied 
new  men  when  needed." 

The  conrt  is  unable  to  ascertain  that  this 
statement  corresponds  with  the  evidence  as 
abstracted.  That  evidence  shows  that  the 
plaintiff  was  hired  substantially  as  has  been 
set  out 

The  Jndgnaent  Is  affirmed. 

All  the  Justices  concurring.  ' 


(107  Kan.  3E4) 

GLASGOW  V.  SOVEREIGN  CAMP,  W.  O.  W.* 
(No.  22768.) 

(Supreme  Court  of  Kansas.    July  10,  1920.) 

fSyllabui  iy  the  Oourt.^ 
I.  Insurance  «=s723 (2)— Provision  as  to  affect 
of  misrepresentation  does  not  apply  to  fra- 
ternal certificates. 
The  provision  of  chapter  226  of  the  Laws 
of  1907  that  "no  misrepresentation   made  in 
obtaining  or  securing  a  policy  of  insurance  on 
the  life  or  lives  of  any  person  or  persons,  citi- 
zens of  this  state,  shall  be  deemed  material  or 
render  the  policy  void  unless  the  matter  mis- 
represented shall  have  actually  contributed  to 
the  contingency  or  event  on  which  the  policy 
is  to  become  due  and  payable"  (section  1),  does 
not  apply   to  certificates  issued  by  fraternal 
benefit  societies. 


2.  Insurance  ^=>723(6),  819(2)— Ml8reprssea< 
tatlon  as  to  medical  attendance  held  material; 
finding  as  to  medical  attendance  contrary  te 
evidence. 
Questions  asked  upon  an  application  for  a 
beneficiary  certificate  as  to  whether  or  not  the 
applicant  had  consulted  or  been  attended  by  a 
physician  for  certain  named  diseases  are  ma- 
terial, and  false  answers  given  by  him  operate 
to  annnl  the  certificate,  and  it  is  further  held 
that  a  finding  of  the  jury  herein  that  the  in- 
sured had  not  consulted  or  been  attended  by  a 
physician  within  a  fixed  time  is  contrary  to  the 
evidence. 

Appeal  from  District  (Jourt,  Wyandotte 
County. 

Actloii  by  Mattie  Glasgow  against  the  Sov- 
ereign Camp  of  the  Woodmen  of  the  World. 
Judgment  for  plaintiff,  and  defoidant  ap- 
peals. Beversed  and  remanded  for  a  new 
trial. 

Harding,  Deatherage,  Murphy  &  Stinson, 
of  Kansas  Caty,  Mo.,  and  McAnany,  Alden  Si 
Van  Cleave,  of  Kansas  City,  Kau.,  for  appel- 
lant. 

£.  A.  Enrigh^  of  Kansas  C3ty,  Kan.,  for 
appellee. 

JOHNSTON,  O.  J.  This  appeal  Is  brought 
to  review  trial  errors,  and  a  Judgment  In 
favor  of  the  plaintiff,  based  upon  a  benefi- 
ciary certificate  \ssued  by  the  defendant  to  ttie 
husband  of  plaintiff. 

[1]  The  certificate  was  Issued  on  Janoary 
14,  1916,  and  the  insured  died  on  E^bruaiT' 
4,  1018.  In  the  application  for  Insurance  the 
Insured  made  a  number  of  represratatlons  as 
to  his  bodily  health  and  as  to  whether  hei  bad 
ccmsulted  or  been  attmded  by  physicians 
within  a  period  of  five  years  preceding  his 
application.  These  answers  it  "was  contended 
were  false,  and  such  as  avoided  the  bene- 
ficiary certificate.  It  is  contended  that  thd 
findings  and  verdict  of  the  Jury  are  unsup- 
ported by  the  evidence  and  that  the  case  was 
tried  upon  an  erroneous  theory  of  the  law. 
Defendant  asserts  that  the  case  was  tried 
and  submitted  to  the  jury  upon  the  theory 
that  chapter  226  of  the  Laws  of  1907  (Gen- 
eral Statutes,  1915,  H  6290,  6201),  provldinff 
that  misrepresentations  of  an  applicant  for 
life  Insurance  shall  not  defeat  the  insurance 
policy,  unless  the  matters  misrepresented 
contributed  to  the  contingency  or  event  on 
which  the  policy  was  to  become  due,  applies 
'to  fraternal  benefit  societies.  The  record 
does  not  contain  all  of  the  instructionB,  but 
the  contention  of  defendant  that  the  case 
was  submitted  on  that  theory  is  not  denied 
by  plaintiff,  and,  as  other  parts  of  the  record 
indicate  that  it  was  so  submitted,  the  ques- 
tion will  be  considered. 

The  act  of  1907  In  title  and  body  refers 
generally  to  insurance  on  the  lives  of  perB<»s 


OssFor  othar  cue*  ace  lama  topic  and  KKT-NUMBER  in  all  Kejr-Numbered  DlsMta  aad  Indaxn 
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who  are  citizens  tit  this  state  tfnd  to  lite 
policies  and  premiums.  In  Its  enactment  the 
I/eglalature  did  not  In  terms  limit  its  appli- 
cation to  any  particular  kind  of  life  Insur- 
ance, nor  treat  it  as  an  amendment  of  any  of 
the  insurance  laws.  Being  general  In  its 
terms,  It  has  been  held  to  foe  applicable  to 
a  policy  Issued  by  an  accident  insurance  com- 
pany which  provided  Indemnity  for  loss  of 
life  by  accidental  means.  Becker  v.  Surety 
Co,  106  Kan.  99,  181  Pac.  649.  It  does  not 
follow  from  this  ruling  that  the  provision 
covers  and  applies  to  fraternal  benefit  soci- 
eties. The  legislative  purpose  and  policy  as 
to  these  have  been  declared  in  other  legis- 
lation. Because  of  differences  in  design  and 
nature,  the  Legislature  has  placed  these  or- 
ganizations In  a  class  separate  from  insuiv 
ance  companies,  and  provided  for  each  a  dis- 
tinct code  of  laws  for  their  regulation  and 
control.  While  benefit  societies  have  Insur- 
ance features,  they  are  not  designed  to  give 
fndenmity  or  Insurance  for  profit,  as  are  In- 
surance companies ;  but  the  theory  on  which 
they  are  organized  is  to  provide  mutual  bene- 
fits and  benevolences  to  members  and  their 
families,  with  no  profit  In  view,  and  the 
benefits  and  relief  extended  are  confined  to 
those  associated  together  in  their  lodges  and 
societies.  Most  of  the  statutory  provisions 
regnlatlng  Insurance  companies  are  inconsist- 
ent with  those  governing  benefit  societies, 
and  to  make  the  distinction  clear  and  prevent 
the  application  of  the  governing  rules  of  one 
organization  to  the  operations  of  the  other, 
It  was  expressly  provided  in  the  Fraternal 
Benefit  Act : 

"  •  •  •  Snch  asaodatlon  shall  ht  governed 
by  this  act  and  shall  be  exempt  from  the  pro- 
visions of  insurance  laws  of  this  state,  and  no 
law  hereafter  passed  shall  apply  to  them  unless 
they  be  expressly  designated  therein."  Laws 
Sp.  Scss.  1898.  c.  23,  |  1. 

This  provision  has  been  retained  In  the 
subsequent  amendments  of  the  act  and  \b 
Still  in  force.  Laws  1899,  c.  147,  |  1 ;  Laws 
1917,  c.  208,  I  1 :  Laws  1919,  c.  216,  i  1.  It 
was  given  consideration  in  Bolce  v.  Shepard, 
78  Kan.  308,  96  Pac.  486,  where  it  was  held 
that  the  acts  relating  to  Insurance  companies 
had  no  application  to  fraternal  benefit  socie- 
ties, and  It  was  added  that: 

"The  Legislature,  having  separated  benefici- 
ary societies  from  insurance  companies  and 
made  special  provisions  for  providing  and  pay- 
ing benefits  to  members,  simply  declared  that 
hereafter  this  distinction  should  be  maintained, 
and  that  acts  relating  to  insurance  should  not 
be  onderstood  as  applicable  to  beneficiary  so- 
cieties unless  they  were  expressly  mentioned 
in  the  act.  The  act  in  qnestion,  instead  of 
making  express  reference  to  beneficiary  soci- 
eties, ases  language,  as  we  have  seen,  appropri- 
ate oply  to  insurance  companies,  and  its  provi- 
sions are  not  in  harmony  with  the  theory  of 
beneficiary  societies.'' 


In  providing  for  the  organization  and  reg- 
ulation of  fraternal  benefit  BOdeties,  it  was 
the  manifest  purpose  of  the  Legislature  that 
insurance  statutes  then  in  force  or  there- 
after enacted  should  not  be  applicable  to 
benefit  societies,  unless  they  were  expressly 
Included  In  such  statutes.  There  is  no  ref- 
erence to  benefit  societies  In  chapter  226  of 
the  Laws  of  1907,  and  nothing  In  the  nature 
of  the  societies  or  the  acts  relating  to  them 
Indicates  a  purpose  to  Include  them  in  the 
provislcm  in  question,  and  following  the  leg- 
islative Interpretation  It  must  be  held  that 
this  provision  Is  not  applicable  to  benefit 
societies,  since  It  is  not  expressly  made  so 
by  Its  own  terms. 

[2]  There  remains  the  question  whether  the 
findings  and  verdict  of  the  jury  are  contrary 
to  the  evidence  and  the  law.  In  his  applica- 
tion the  insured  represented  and  warranted 
that  he  was  of  sound  bodily  health  and  had 
no  diseases  that  would  tend  to  shorten  his 
life,  and  he  warranted  that  the  answers  he 
had  made  upon  his  application  for  a  benefici- 
ary certificate  were  full,  true,  and  complete. 
The  truthfulness  of  the  answers  to  material 
questions,  being  a  part  of  the  warranty,  was 
essential  to  the  validity  of  the  contract. 
Among  the  representations  and  warranties 
made  by  him  was  one  to  the  effect  that  he 
had  never  had  certain  named  diseases,  nor 
any  kidney  disease  or  dropsy;  another,  that 
be  bad  never  consulted  or  been  attended  by 
a  physician  during  the  past  five  years  for  any 
injury  or  disease,  except  on  one  occasion  in 
1918,  when  he  had  been  attended  by  Dr. 
liowther  for  chills  and  fever.  There  was  tes- 
timony by  Dr.  Clifton  that  he  had  treated  the 
insured  In  1916,  when  he  found  his  kidneys 
diseased,  his  urine  heavily  loaded  with  al- 
bumen, his  condition  dropsical,  and  that  tie 
had  then  Informed  the  insured  that  he  had 
Bright's  disease.  Furthermore,  he  testified 
that  afterwards  the  insured  applied  to  him 
for  an  examination  preparatory  to  obtaining 
Insurance  with  the  defendant,  but  that  he 
(Dr.  Cnifton)  declined  to  make  the  examina- 
tion, saying  that,  owing  to  the  physical  con- 
dition of  the  insured,  he  could  not  certify 
that  he  was  a  fit  subject  for  Insurance.  The 
testimony  of  the  witness  Is  that  in  reply  to 
this  statement  the  insured  remarked: 

"Well,  if  yon  won't  examine  me,  I  can  get 
one  that  wffl." 

Another  witness.  Dr.  Bobo,  testified  that 
the  insured  consulted  him  In  1916  as  to  his 
Illness,  and  that  the  diagnosis  then  made  by 
him  was  that  the  Insured  had  cirrhosis  of 
the  Uver  and  chronic  nephritis,  or  Bright's 
disease.  Dr.  Bobo  testified  that  he  then  in- 
formed the  insured  as  to  bis  condition,  and 
also  that  his  aliments  were  incurable.  Dr. 
Lowther,  who  was  mentioned  In  the  appli- 
cation as  having  treated  the  Insured  for 
chills  and  fever,  testified  that  the  insured 
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caqie  to  him  for  examination  and  treatmStat 
several  times  during  1914  and  1915,  and  that 
he  found  him  to  have  an  Infection  of  the 
kldners  known  as  chronic  Brig^t's  disease, 
and  that  he  communicated  to  Glasgow  the 
nature  of  his  ailments,  telling  him  that  he 
regarded  them  to  be  incurable. 

As  against  this  evidence  there  was  a  cer- 
tificate of  Dr.  Davis,  the  phTsicIan  of  the 
camp,  given  when  the  application  was  made, 
to  the  effect  that  the  insured  was  in  good 
health,  free  from  the  diseases  mentioned,  and 
safely  insurable.  Besides  this  certificate,  the 
evidence  offered  by  plaintiff  was  negative  in 
character,  and  was  mainly  that  of  the  widow 
of  the  insured,  who  testified  that  she  did  not 
know  of  the  treatment  of  her  husband  for 
Bright-'s  disease,  nor  of  his  having  any  ail- 
ments, except  chills  and  fever.  However, 
she  did  corroborate  the  testimony  of  Dr. 
Clifton  in  (me  respect  She  testified  that 
she  called  Dr.  Clifton  In  1915  to  visit  and 
treat  her  husband  for  an  illness  which  she 
said  was  the  result  of  inhaling  a  poisonous 
gas.  She  admitted  that  the  doctor  made  an 
examination  of  his  condition  and  prescribed 
certain  medicine,  which  was  given  to  the  in- 
sured. The  finding  that  he  had  not  consulted 
nor  been  attended  professionally  by  Dr.  Clif- 
ton was  therefore  contrary  to  the  evidence  of 
both  plaintiff  and  defendant.  It  was  prac- 
tically admitted  that  there  was  a  consulta- 
tion, and  while  there  is  a  dispute  as  to  the 
nature  of  the  ailment  for  which  the  doctor 
was  called,  it  is  conceded  that  he  made  an 
examlnatien  and  attended  the  insured  within 
the  i>erlod  named  in  the  application.  This 
la  a  material  questicm,  to  which  an  untruth- 
ful answer  was  given  by  the  applicant  It 
has  been  held  that  a  false  answer  of  a  matari- 
al  question  operates  to  annul  the  insuraaoe 
contract  Hoover  ▼.  Boyal  Neighbocs,  65  Kan. 
616,  70  Pac.  59S.  In  Insurance  Ca  ▼.  Bm- 
baker.  78  Kan.  146,  96  Pac.  62.  18  U  R.  A. 
(N.  S.)  862,  130  Am.  St  Rep.  366,  16  Ann. 
Oas.  267,  the  effect  of  a  false  answer  to  a 
like  question  was  under  consideration,  and 
it  was  said: 

"The  question  is  important  because  if  an 
affirmative  answer  be  given  the  company  may 
make  an  investigation,  and  ascertain  the  exact 
truth  regarding  the  cause  for 'the  consultation 
and  the  state  of  health  it  revealed,  or  ought 
to  have  revealed.  It  requires  no  argument  to 
show  that  the  action  of  the  company  may  well 
be  Influenced  by  the  answer  to  this  question." 

In  the  finding  made  the  Jury  manifestly 
ignored  the  evidence,  and  ttiis  of  itself  is 
enough  to  overthrow  the  verdict  returned. 
While  the  Jury  were  at  liberty  to  disbelieve 
and  disregard  the  testimony  of  any  witness, 
If  they  deemed  it  unworthy  of  belief,  that 
givoi  by  the  medical  witnesses,  who  stated 
that  they  had  been  consulted  by  the  applicant 


and  had  treated  him  fbr  Brii^t'i  disease, 
was  circumstantially  given  and  has  the 
marks  of  varlty.  It  was  corroborated  by  a 
witness  to  whom  the  insured  admitted  that 
be  had  been  attended  by  these  physicians  and 
that  they  treated  him  for  kidney  diseases. 
The  Jury  had  no  right  to  disregard  credible 
testimony  merely  because  the  plaintiff  testi- 
fied that  she  had  no  knowledge  of  such  con- 
sultation and  treatment  Negative  teBtimcmy 
of  that  character  is  entitled  to  little,  if  any, 
w^ht  since  the  insured  might  have  consult- 
ed the  pbystciana  and  been  treated  hy  thexa 
without  her  knowledge.  Their  testimony  on 
these  questions  can  hardly  be  said  to  have 
been  contradicted,  and  Is  of  a  very  convincing 
character. 

We  place  the  dedsion,  however,  npoo  the 
baseless  finding  that  the  insured  had  not 
consulted  or  been  attended  by  Dr.  OUfton  in 
1915.  For  the  error  of  the  court  in  upholding ' 
the  finding  and  verdict,  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
triaL 

All  the  Justices  ooncurrinfr 


Offl  Kan.  3SS) 

HIATT  V.  SOVEREIGN   CAMP,  W.  O.  W.* 
(No.  2274S.) 

(Supreme  Court  <tf  Kansas.    July  10^  1820.) 

fBtlUbu*  (y  Om  OovrUi 
lasarasoa  «=>723(2,  6)— Providoa  as  to  effect 
of  misrepresentations  dost  not  apply  to  fra- 
ternal benefit  oertlfloates;  qaestlons  as  to  ap- 
plicant's treatment  fer  certain  naaieri  dis- 
eases held  material. 
The  law  declared  la  the  syllabos  of  the  pre- 
ceding case   (Glasgow  v.  Sovereign  Camp,  W. 
O.  W..  191  Pac.  470)  is  appUed,  and  farther 
helA,  that  queationi  asked  upon  an  application 
for  a  beneficiary  certificate  as  to  whether  or 
not  the  applicant  ever  had  certain  disease,  and 
whether  he  had  ever  consulted  or  been  treated 
by  a  physician  for  any  disease  or  injury  dur- 
hig  the  preceding  five  years,  are  materUd,  and 
that  findiugs  abowing  that  his  answers  to  these 
questions  were  false  operate  to  annul  the  cer- 
tificate. 

Appeal   from  Diatrlct  Court   Wyandotte 

County. 

Action  by  Xlorenoe  Hiatt  against  the  Sov- 
weign  Gamp  of  the  Woodmen  of  the  World. 
Judgment  for  plaintiff,  and'  defendant  ap- 
peals. Beversed  and  remanded,  with  direc- 
tions to  enter  Judgment  for  defendant 

Harding,  Deatfaerage,  Murphy  k  Sttaaon. 
of  Kansas  City,  Mo.,  and  McAnany,  Alden  & 
Van  deeye,  of  EUmsas  City,  Kan.,  tor  app^ 
lent 

B.  A.  Bnrl^t  of  Kansas  City,  Kan.,  tor 
appellee. 


4=3For  other  cans 


■M  luns  tople  >od  KBT-NUMBBR  tn  all  Key-Numbered  Dlgeeti  and  led* 
'Rebearlng  denied  September  S,  1920. 
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PORTER,  J.  This  appeal  from  a  Judg- 
ment In  plaintiff's  favor  npon  a  beneficiary 
certificate  Issued  by  tbe  defendant  to  Sylves- 
ter T.  Brown,  wbo  was  then  the  husband 
of  the  plaintiff,  Is  In  many  respects  a  com- 
panion case  to  the  preceding  one  (Glasgow 
T.  Sovereign  Camp,  W.  O.  W.,  191  Pac.  470), 
and  they  were  submitted  together. 

Substantially  the  same  defense  was  made ; 
the  answer  alleging  that  the  Insured  made 
certain  r^resentatlons  and  warranties  con- 
cerning his  bodily  health  and  whether  he 
had  been  attended  by  physicians  wltbin  the 
period  of  five  years  preceding  the  date  of 
his  application,  and  that  the  answers  he  re- 
turned to  these  questions  were  false.  As 
In  the  preceding  case,  the  court  adopted  an 
erroneous  theory  with  respect  to  the  provi- 
sions of  chapter  226  of  the  Laws  of  1907 
(Gen.  Stats.  1916,  U  6290,  6291).  The  law 
as  declared  in  the  first  and  second  para- 
graphs of  the  syllabus  of  the  preceding  case 
to  controlling,  and  there  remains  only  the 
question  whether  the  findings  of  the  Jury 
with  respect  to  the  representations  of  the 
Insured  are  contrary  to  the  evidence  and  the 
law. 

In  bis  application  the  insured  was  asked 
the  following  questions,  the  answers  to  which 
are  claimed  to  be  false: 

"Have  you  now  or  ever  had  any  disease  of 
the  foilowing  named  organs,  or  any  of  the 
following  named  diseases  or  symptoms:  Palpi- 
tation, shortness  of  breath,  dropsy  or  dropsical 
swellings,  fainting  spells,  enlarged  veins,  or  any 
other  symptoms  of  disease  of  the  heart  or 
Mood  Teasels?"     Answer:    "No." 

"Have  you  been  attended  or  consulted  by  any 
physician  for  any  diseases  or  injury  daring  the 
past  five  years?"    Answer:    *Vo." 

"Have  yon  ever  had  any  disease  or  injnry 
sot  referred  to  above?"    Answer;    "No." 

The  medical  examiner  for  the  defendant 
testified  that  he  read  to  the  Insured  all  of 
the  questions  In  the  application,  and  wrote 
down  the  answers  exactly  as  the  Insured 
gave  them ;  that  the  foregoing  questions  were 
asked  of  him,  and  to  each  of  them  he  an- 
swered, "No."  The  contention  Is  that  the 
answer  to  the  first  question  was  false,  in 
that  the  insured  bad  for  a  number  of  years 
been  afflicted  with  enlarged  veins,  or  varicose 
Tdns,  of  the  leg.  Dr.  J.  A,  Dillon  testified. 
In  sabstance^  that  he  had  been  engaged  in 
the  practice  for  25  years ;  within  the  period 
stated  he  treated  Sylvester  T.  Brovm  pro- 
fessiODally;  Brown  had  a  sndden  fainting 
^>ell,  and  was  thought  to  be  dying;  the  wit- 
ness diagnosed  the  disease  as  pulmonary  em- 
bolism; the  patient  afterwards  developed 
phlebitis,  or  inflammation  of  the  leg,  and 
was  laid  up  for  some  time.  Dr.  Dillon  was 
called  In  consultation  two  or  three  times 
with  Dr.  Koons,  the  family  physician  of 
Brown.    The  patient  bad  the  appearance  of 


pallid,. and  walked  with  very  great  difficulty. 

Dr.  Koons  testified  that  he  was  well  ac- 
quainted with  Sylvester  T.  Brown ;  that  five 
or  six  years  before'  the  trial  he  was  called 
In  baste  to  Brown's  house  to  treat  him  pro- 
fessionally; that  Brown  had  a  stroke  of 
the  heart  of  some  kind,  and  had  fallen;  that 
when  the  witness  reached  the  house  he  found 
him  breathing  with  difficulty ;  that  upon  re- 
turning In  the  afternoon,  or  possibly  the  next 
day,  Brown's  condition  was  so  serious  that 
witness  called  Dr.  Dillon  in  consultation,  and 
they  diagnosed  the  case  as  an  Infiammation 
and  Infection  of  the  femoral  vein;  they 
found  the  patient  suffering  from  phlebitis; 
that  the  witness  continued  to  treat  Brown 
off  and  on  for  several  months,  and  during 
that  time  he  Improved,  but  the  witness  fear- 
ed a  return  of  the  trouble  and  advised  him 
against  taking  long  walks  or  violent  exercise ; 
that  the  disease  called  phlebitis  affects  the 
circulatory  system,  and  causes  the  blood  to 
clot  where  an  inflammation  starts,  and  aft- 
erwards to  adhere  to  the  walls  of  the  veins, 
which  will  sometimes  obstruct  the  blood 
vessels,  detaining  the  rate  of  circulation 
and  causing  a  white  inflammatory  swelling; 
that  there  is  a  connection  between  this  con- 
dition and  emboliam,  which  is  likely  to  be 
produced  by  femoral  phlebitis,  and  that  It 
bad  this  effect  on  Mn.  Brown. 

Dr.  Mlchener,  a  physician  and  surgeon  for 
89  years,  well  acquainted  with  Sylvester  T. 
Brown  In  his  lifetime,  testified  that  he  treat- 
ed him  professionally  In  July,  August,  and 
September,  1914,  and  found  him  afflicted  wltta 
a  large  varicose  ulcer  in  the  right  leg,  about 
as  large  as  the  back  of  his  hand  and  a  half 
inch  in  depth;  from  tbe  size  and  condition 
of  the  ulcer,  he  thought  it  had  been  there 
for  a  year  or  more ;  that  he  put  on  a  dress- 
ing, and  left  it  on  several  weeks,  then  split 
It,  and  took  It  off,  and  tbat  the  ulcer  was 
healing;  that  be  recommended  that  Brown 
wear  an  elastic  stocking.  In  order  to  'sup- 
port the  veins,  and  that  aft^r  the  veins  be- 
came dilated,  as  they  were  In  this  case,  they 
seldom  regain  their  tenacity,  and  need  some 
artificial  support  He  advised  the  patient 
that  it  would  be  necessary  to  wear  this  stock- 
ing continuously,  and  that  in  case  he  failed 
to  do  so  the  veins  would  again  become  dilat- 
ed, filled  with  blood  and  become  stagnant, 
and  there  would  be  a  recurring  ulcer.  In 
his  opinion  and  Judgment,  tha  ulcers  on 
Brown's  leg  were  incurable.  He  further  tes- 
tified that  Brown  and  his  wife  came  to 
Wichita  about  six  months  afterwards,  and 
that  at  that  time  the  leg  was  in  good  condi- 
tion ;  that  he  further  Impressed  upon  Brown 
at  that  time  the  necessity  of  continuously 
wearing  the  rubber  stocking,  because  the 
veins  woyld  again  become  enlarged  and  the 
trouble  return. 

Dr.  Cloyd,  Sovereign  Physician  of  the  de- 


being  a  very  sick  man,  was  emaciated  and  |  fendant,  testified  that  tbe  application  for  tbe 
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benefldary  policy  conld  not  bare  been  ac- 
cepted without  bla  approval,  and  would  not 
have  been  approved,  It  the  application  had 
disclosed  that  the  apiJllcant  had  suffered 
from  enlarged  veins  In  the  leg,  commonly 
called  varicose  veins,  to  the  extent  that  It 
was  necessary  to  have  treatment  by  a  physi- 
cian. 

The  proprietor  of  a  printing  plant  where 
the  deceased  at  one  time  was  employed  tes- 
tified that  he  had  occasion  to  notice  the 
physical  appearance  of  Brown,  and  that  dur- 
ing part  of  two  years  he  appeared  to  have  a 
great  deal  of  trouble  with  his  leg,  and  every 
few  weeks  was  laid  off  from  work  for  two 
or  three  days  at  a  time  by  reason  of  it,  and 
that  he  knew  of  Brown  going  to  Wichita  to 
consult  a  doctor,  and  that  at  times  Brown 
had  a  limp  when  he  walked. 

-In  rebuttal,  plaintiff  offered  the  deposition 
of  a  witness,  who  testified  that  he  was  In- 
strumental in  getting  Brown  to  Join  the  or- 
der, and  was  present  when  he  was  examined 
by  the  local  camp  physician,  and  that  not 
more  than  10  minutes  was  occupied  In  the 
examination.  In  answer  to  a  direct  ques- 
tion, be  said  that  Dr.  Smolt,  under  the  ques- 
tions In  the  blank  application  entitled  "Per^ 
sonal  History,"  did  not  explain  to  Brown  the 
meaning  of  the  terms  used,  and  to  the  best 
of  his  knowledge  be  did  not  hear  Brown 
asked  any  questions  concerning  varicose 
veins,  and  did  not  bear  any  question  about 
enlarged  veins;  that  be  heard  the  question 
asked,  "Have  you  consulted  or  been  attended 
by  a  physician  for  any  disease  or  injury  dur- 
ing the  past  five  years?"  and  that  Brown 
named  Dr.  Michener  of  Wichita. 

Sylvester  T.  Brown's  death  occurred  on 
Jannary  18,  1918,  after  an  operation  at  a 
hospital  In  Newton  for  the  relief  of  a  rap- 
tured appendix,  and  the  physician  who  per- 
formed the  operation  and  who  filled  out  the 
death  certificate  stated  that  embolism  was 
the  cause  of  the  death.  He  was  a  witness, 
and  testified  that  he  was  prompted  to  make 
tbis  statement  on  account  of  the  suddenness 
of  the  death  and  the  character  of  the  at- 
tack. He  also  testified  that  when  the  ap- 
pendix was  removed  there  was  found  a  con- 
gested. Inflamed,  gangrenous  area  near  the 
end,  and  a  perforation ;  that  he  did  not  ob- 
serve any  evidence  of  the  existence  of  a 
blood  clot  causing  the  death,  and  that  the 
<H)eratlon  qgight  have  contributed. 

The  Joiy  returned  the  following  special 
findings: 

(1)  Did  Sylvester  T.  Brown  sign  an  applica- 
tion through  Hazelwood  Camp,  No.  16,  (or 
memberghip  in  defendant  Bodety  and  for  par- 
ticipation in  its  beneficiary  fund,  in  which  he 
was  asked  this  question:  "Have  you  now  or 
ever  had  any  disease  of  the  following  named 
organs  or  any  of  the  following  named  dis- 
eases or  symptoms:  Palpitation,  Bhortnesa  of 
breath,  dropsy  or  dropsical  swelling,  falDting 
spells,  enlarged  veins,  or  any  other  symptoms 


of  disease  of  the  heart  or  blood  vessels?"    An- 
swer:   No. 

(3)  At  the  time  Sylvester  T.  Brown  signed 
the  application  for  membership,  did  said  ap- 
plication have  ttiis  question  and  answer:  "Have 
you  consulted  or  been  attended  by  a  physician 
for  any  disease  or  injury  during  the  past  five 
years?"     Answer:    "No."     Answer:    Yes. 

(4)  Did  Sylvester  T.  Brown,  prior  to  July  26, 
1914,  and  within  five  years  before  January  3, 
1916,  consult,  or  had  he  been  attended  by.  Dr. 
C.  G.  Eoons,  of  Lamed,  Kan.,  for  phlebitis 
of  the  right  femoral  vein?    Answer:    Yes. 

(6)  Did  Sylvester  T.  Brown  consult,  or  was 
he  attended  by.  Dr.  J.  A.  Dillon,  of  Lamed, 
Kan.,  prior  to  July,  1914,  and  within  five  years 
prior  to  January  3,  1916,  for  phlebitis  of  the 
right  femoral  vein,  or  any  other  disease  or  ail- 
ment?    Answer:    Yes. 

(6)  Did  Sylvester  T.  Brown  consult,  or  was 
he  attended  by,  Dr.  H.  Michener,  during  Jnly, 
August,  and  September,  1914,  for  ulcers  of  the 
right  leg  and  enlarged  veins?     Answer:    Yes. 

(7)  Did  Sylvester  T.  Brown  answer  the  ques- 
tion in  the  application,  "Have  you  consulted, 
or  been  treated  by,  a  physician  for  any  disease 
or  injury  during  the  past  five  years?"  by  say- 
ing, "Dr.  IGchener."    Answer:   Yes. 

(8)  Did  Sylvester  T.  Brown  answer  the  ques- 
tion asked  him  by  Dr.  A  B.  Smolt,  in  his 
application  for  benefit  certificate,  in  good  faith 
and  without  intentional  evasion  or  suppression 
of  matters  inquired  about  said  questions?  An- 
swer:  Yes. 

(9)  Was  the  death  of  Sylvester  T.  Brown 
caused  by  a  diseased  appendix  and  the  opera- 
tion to  remove  the  same?    Answer:   Yes. 

(10)  Was  the  cause  of  Sylvester  T.  Brown's 
death  embolism?    Answer:  No. 

Dp(m  the  return  of  tbe  verdict  and  special 
findings,  the  defendant  moved  to  set  aside 
the  answers  to  special  questions  1,  7,  8,  9^ 
and  10,  and  for  Judgment  for  defendant  on 
tbe  findings.  The  motion  to  set  aside  VM 
findings  was  overruled,  except  as  to  finding 
No.  10 ;  that  was  set  aside,  obviously,  because 
the  findings,  in  the  opinion  of  the  court, 
showed  that  the  cause  of  Brown's  death  was 
embolism.  It  Is  clear.  In  our  opinion,  that 
several  of  the  other  findings  should  have 
been  set  aside.  In  finding  No.  1  the  Jury  say 
that  Brown  did  not  file  an  application  for 
tbe  Insurance  "in  which  be  was  asked"'  tbe 
question,  "Have  you  now  or  ever  had  any 
disease  of  the  following  named,"  etc.?  We 
think  the  finding  is  contrary  to  the  evidence. 
In  support  of  tbe  finding  the  plaintiff  con- 
tends that  it  is  correct,  because  there  was 
no  evidence  to  show  that  the  insured  was 
orally  asked  tbe  question.  If  tbe  answer  of 
the  Jury  was  based  upon  tbis  technicality, 
it  was  simply  an  evasion  of  tbe  question. 
Tbe  application,  with  questions  and  answers, 
was  in  writing,  and  the  question  submitted 
to  tbe  Jury  referred  to  the  written  applica- 
tion. 

The  testimony  of  the  witness  Lyle,  who 
claimed  to  have  been  present  at  the  exam- 
ination, and  that  to  the  l>est  of  Ills  knowl- 


Digitized  by 


Google 


Ean.)  TUTTI^E  t. 

iin 
edge  be  did  not  hear  any  question  asked 
aboat  varicose  veins,  or  oilarged  veins,  Is 
negative  tn  character,  and  not  snffldent  to 
overcome  the  wrlttrai  application,  or  the 
positive  testimony  of  tbo  physician  who 
made  the  examination.  Finding  No.  7,  in 
vhlch  the  Jury  say  that  to  the  anestlon, 
"Have  yon  consulted  or  been  treated  by  a 
physician  for  any  disease  or  injui7  during 
the  past  five  years?"  Brown  answered  as 
follows:  "Dr.  Mlchener" — ^la  contrary  to  the 
evidence  and  shonld  have  been  set  aside. 
The  testimony  of  the  witness  Lyle  being  In 
the  form  of  a  deposition,  this  court  is  as 
qualifled  to  pass  upon  its  weight  as  the  trial 
court,  and  in  our  opinion  it  is  not  sufficient 
to  overcome  the  written  application.  Find- 
ing No.  8  with  respect  to  the  good  faith  of 
the  Insured  in  answering  the  questions  is  not, 
in  our  opinion,  sustained  by  the  evidence; 

Finding  No.  8,  that  the  insured  signed  an 
application  for  membership  In  which  he  an- 
swered that  he  had  not  consulted  or  been  at- 
tended by  any  physician  for  any  disease  or 
Injury  during  the  past  five  years,  and  find- 
ings Nob.  4,  5,  and  6^  that  he  had  within  that 
time  consulted  and  been  attended  by  three 
physicians  for  phlebitis  of  the  right  f«noral 
vdn,  and  the  statement  In  the  written  ap- 
plication that  he  had  never  had  any  dis- 
ease such  as  enlarged  or  varicose  veins,  es- 
tablish the  falsity  of  the  representations  and 
warranties  upon  matters  which  were  ma- 
terial, and  it  follows  tliat  the  false  answers 
of  the  Insured  to  questions  of  this  character 
annol  the  certificate. 

Reversed  and  remanded,  with  dtrectlons  to 
enter  Judgment  for  the  defendant; 

AU  tbe  Justices  concurring. 


(107  Kaa.  463) 

TUTTLE  et  al.  v.  MILLER  at  al. 
(No.  22596.)* 

(Bopreme  Court  of  E^ansas.     July  10,  1920.) 

(BylUbM*  bg  the  Court.) 

Sales  «s>202(4)— TIHe  paued  oa  delivery,  •!• 
thoagh  price  aot  paid. 
Where  Iiay  is  sold  under  a  contract  that 
the  final  payment  therefor  shall  be  made  when 
the  hay  is  delivered  on  board  cars,  and  the  hay 
is  bnmed  before  being  placed  on  the  care,  and 
a  statement  of  the  evidence  prepared  by  the 
conrt  under  section  S82  of  the  Code  of  Civil 
Procedure  (Oen.  St.  1916,  |  7486)  shows  that 
the  hay  was  delivered  before  being  bnmed,  a 
Judgment  in  favor  of  the  seller  for  the  bal- 
ance of  the  pnrciiase  price  will  not  be  reversed. 

Appeal    from    District    Court,    Woodson 
County. 

Action  by  Frank  Tnttle  and  others  against 
I>,  M.  Miller  and  others.    Judgment  for  plain- 
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tlfFs,  and  defendants  appeaL    Modified  and 

affirmed. 

Lamb  &  Hogueland,  of  Zates  Center,  for 
appellants. 

S.  C.  Holmes,  of  Tates  Center,  and  X  I<. 
Stryker,  T.  3.  Hudson,  and  D.  J.  Sheedy,  all 
of  Fredonla,  for  appellees. 

MARSHALL,  X  The  plalntlfrs  recovered 
Judgment  for  the  remainder  of  the  purchase 
price  of  hay,  and  the  defendants  appeal.  In 
their  brief  they  say  that  they^ 

"present  but  one  matter  to  this  court  for  re- 
view, to  wit:  A  construction  of  the  contract 
sued  on  in  this  case  concerning  the  ownership 
of  the  66.44  tons  of  bay  at  tbe  time  same  was 
destroyed  by  fire." 

The  contract  referred  to  read: 

"Know  all  men  by  these  presents,  that  Tnttle 
Bros,  have  heretofore  sold  to  Woodson  Coun- 
ty Grain  Company  226  tons  of  baled  prairie 
liay  stored  in  bars  In  three  Tuttle  bams  and 
in  Sellers  and  in  Mays  barn  in  Woodson  coun- 
ty, Kansas,  for  the  agreed  price  of  $17  per 
ton  on  board  of  cars  either  Rose,  Bnffalo,  or 
Channte,  Kansas;  and  whereas,  they  have  mov- 
ed about  10  tons  on  cars  and  about  44  tons  and 
stored  same  at  Rose,  Kansas,  said  grain  com- 
pany to  pay  for  bam  rent:  It  Is  now  further 
agreed  that  said  Tuttle  Bros,  shall  move  now 
about  64  tons  more  to  Rose,  E^ansaa,  and  all 
the  other  hay  to  be  loaded  on  cars  as  soon  as 
cars  can  be  procured,  and  load  the  hay  stored 
at  Rose  on  cars  as  soon  as  cars  can  be  ob- 
tained, and  the  said  Woodson  County  Grain 
Company  shall  pay,  in  addition  to  the  1600 
heretofore  paid  on  said  bay,  the  additional  sum 
of  $500  this  day,  and  $600  more  to  be  paid 
when  the  100  tons  are  stored  at  Rose.  The 
balance  of  the  pay  is  to  be  paid  on  delivery 
on  cars,  less  the  proportional  sum  heretofore 
paid  on  the  entire  226  tons.  Said  Woodson 
County  Grain  Company  to  furnish  all  cars  for 
shipment  Insurance  to  be  paid  for  by  Wood- 
son County  Grain  Company  on  hay  stored  at 
Rose,  and  Tuttle  Bros,  on  the  other  hay." 

No  transcript  of  tbe  evidence  was  made  by 
the  stenographer,  but  a  statement  of  the  evi- 
dence and  proceedings  in  the  case  has  beat 
made  and  filed  by  tbe  trial  court  under  sec- 
tion 682  of  tbe  Code  of  Civil  Procedure  (Gen. 
St  1916,  f  7486).  That  statemoit  contains 
the  following: 

"From  the  pleadings  in  the  cause  and  under 
all  the  evidence  introduced  npon  the  trial  there- 
of the  following  facts  are  clearly  shown,  in- 
deed, may  be  regarded  as  admitted  by  the  par- 
ties, to  wit: 

"(1)  The  execution  of  contract  set  oat  as 
Exhibit  A  attached  to  plaintiffs'  petition. 

"(2)  That  all  hay  actually  delivered  npon 
cars  at  Rose,  Woodson  county,  Kan.,  has  been 
fidly  paid  for  by  defendants  pursuant  to  con- 
tract referred  to. 

"(3)  That  plaintiffs,  at  the  request  and  by 
direction   of  defendants,   stored   a  portion  of 
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hay  purchased  under  the  terms  of  contract  in 
bay  barn  at  Rose,  Kan.,  tbe  defendants  to  pay 
the  rental  for  nse  of  said  bam  for  the  storing 
of  Bucb  hay  tiierehi. 

"(4)  That  defendants  should  pay  the  insur- 
ance upon  the  hay  so  stored  in  said  bam  at 
Bose,  Kan. 

"(5)  That  on  the isf  of  January,  1918, 

the  said  bay  bam  at  Rose,  Kan.,  was  struck 
by  lightning,  and  said  bam  and  contents  were 
wholly  destroyed  by  fire,  among  which  contents 
were  66.44  tons  of  bay  sold  and  delivered  by 
plaintiffs  to  defendants  and  placed  in  said  hay 
bam  under  the  terms  of  c<mtraet  hereinbefore 
set  out  at  length. 

"(6)  That  under  contract  the  agreed  price 
for  hay  was  ?17  per  ton,  payable  'on  delivery 
on  cars';  the  defendant  to  furnish  all  cars  for 
shipment. 

"(7)  That  no  part  of  the  value  of  tbe  66.44 
tons  of  hay  destroyed  by  fire  has  been  paid 
to  plaintiifs  by  the  defendants,  or  by  any  per- 
son for  or  on  their  behalf. 

"(8)  That  tbe  plaintiffs,  at  all  times  sub- 
sequent to  the  storing  of  hay  in  tbe  hay  bam 
at  Rose,  Woodson  county,  Kan.,  aforesaid,  and 
before  its  destruction  by  fire,  were  not  only 
willing,  bat  anxious,  to  load  same  on  cars  at 
Rose,  Kan.,  upon  the  defendants'  procuring 
cars  for  shipment.'' 

The  court  concluded  that  the  defendants 
were  liable  for  the  hay  that  had  been  burned. 

The  defendants  argue  tliat  nothing  Is  in- 
volved  in  this  appeal  but  an  interpretation 
of  the  contract,  for  the  purpose  of  ascertain- 
ing who  was  the  owner  of  the  hay  at  the  time 
it  was  burnied.  Tbe  evidence  should  be  con- 
sidered, but  it  is  not  before  the  court  In 
the  place  of  the  evidence  must  be  considered 
one  of  the  things  that  the  trial  court  says 
was  clearly  shown  thereby;  that  is,  that  the 
hay  had  been  sold  and  delivered  by  the  plain- 
tiffs to  the  defendants  and  placed  in  the  barn 
under  the  terms  of  the  contract.  After  recit- 
ing tbe  statement  of  what  was  shown  by  the 
evldoice,  a  discussion  of  the  refinements  of 
law  Involved  lii  the-  final  transfer  of  prop- 
erty sold  becomes  unnecessary.  If  the  hay 
bad  been  delivered,  it  was  the  property  of 
tbe  defendants,  and  they  must  bear  the  loss. 
▲  large  part  of  the  purchase  price  for  the 
bay  had  been  paid  before  it  was  burned.  If 
tbe  hay  had  not  been  burned,  and  the  plain- 
tiffs bad  refused  to  load  it  <«  the  cars,  tbe 
defendants  could  have  loaded  It,  and  could 
bare  deducted  the  cost  of  loading  it  from  the 
balance  of  the  purchase  price  to  be  paid. 
Tbe  remainder  of  the  purchase  price  was  to 
have  been  paid  when  the  hay  was  placed  on 
cars.  The  contract  fixed  the  time  for  the 
payment  of  the  balance  of  the  purchase  price 
at  tbe  time  when  tbe  hay  should  be  placed  on 
board  the  cars,  and  did  not  fix  that  as  tbe 
time  when  the  hay  should  become  the  prop- 
erty of  tbe  defendant  The  plaintiffs  did  not 
put  tbe  bay  on  tbe  cars;  to  have  done  so 
would  have  cost  them  something.    That  tb^ 


should  not  collect.  Wbat  It  would  have  coet 
tbe  plaintiffs  to  put  the  bay  that  was  burned 
on  tbe  cars  should  be  deducted  from  tbe 
amount  of  the  Judgment 

Tbe  cause  is  remanded,  vtrltlv  instructions 
to  ascertain  that  amount  and  deduct  it  from 
the  Judgment  Other  than  this,  it  does  not 
appear  that  the  conclusion  reached  by  the 
court  was  Incorrect 

With  this  modification,  the  judgment  is  af- 
firmed. 

All  tbe  Justices  concurrins.  ^ 


aOT  Kan.  407) 
STATE  V.  ALLEN  et  at.     (No.  22906.) 

(Supreme  Oonrt  of  Kansas.    July  10,  Vt30.} 

fSynaitt*  hy  the  Court.) 

1.  Crlmlaal  law  «=9l024(l)— Wbes  state  nay 
appeal  on  reserved  questioss,  stated. 

An  appeal  "upon  a  question  reserved  by  tbe 
state"  (Crim.  Code,  |  283  [Gen.  St  1915,  i 
8109])  may  be  taken  from  an  order  overruling 
the  objection  of  the  state  to  evidence  offered 
by  the  defendant  on  the  trial  of  a  criminal 
charge,  and  from  instructions  given  by  the  court 
to  the  jury.  The  appeal  may  be  taken  after 
the  Jury  has  disagreed  and  after  the  cause  has 
been  continued  to  another  term  of  court  for 
trial. 

2.  Homlolde  «=»  1 94— Evidence  as  to  accosad's 
knowledge  of  character  of  deceased  held  mM- 
nJsslble. 

On  a  trial  for  murder  the  defendant,  after 
he  has  introduced  evidence  tending  to  prove 
that  he  acted  in  self-defense,  may,  for  the  pur- 
pose of  showing  that  he  took  tbe  life  of  the 
other  under  a  reasonable  apprehension  of  dan- 
ger to  his  own  life,  introduce  evidence  to  show 
that  he  had  heard  of  particular  acts  of  vio- 
lence on  tbe  part  of  the  deceased,  and  that  the 
deceased  was  a  turbulent,  quarrelsome,  and 
dangerous  man.- 

3.  Homicide  «s>300(3)  —  lastruotlon  as  te 
rights  to  arm  and  go  to  home  of  deceasei 
te  obtain  property  claimed,  held  erroaeen. 

It  is  error  to  instract  a  jury  that  a  de- 
fendant, who  has  had  a  dispute  with  another 
eonceming  the  ownership  of  property  which 
each  claimed  and  which  is  in  the  possession  of 
the  other,  may  arm  himself  and  go  to  the  home 
of  the  other  to  obtain  the  property  when  the 
defendant  has  information  that  the  other  per- 
son is  a  violent  man,  and  has  made  threats 
against  the  defendant  and  when  tbe  defend- 
ant has  reason  to  believe  that  a  visit  to  the  home 
of  the  other  person  will  result  in  an  alterca- 
tion and  in  a  possible  encounter  in  which  it 
may  be  necessary  for  him  in  self-defense  te 
take  the  other  person's  life. 

Porter  and  Burch,  JJ.,  dissenting. 

Appeal  from  District  C!ourt,  Pawnee  County, 

Albert  Allen  and  others  were  charged  with 
murder,  a  mistrial  resulted,  tbe  action  was 
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contlnned  for  tb«  tens,  and  tbe  State  ai^- 

peals.    Appeal  sustained. 

R.  J.  H<9klna,  Atty.  Oen.,  Oarr  W.  Taylor, 
of  Hntchinaon,  0.  L.  Wllwm,  of  Tribune,  B. 
D.  McKeerer,  of  TopeKa.  and  RoBcoe  Peter- 
aon,  of  Lamed,  for  the  State. 

E.  R  Thorpe,  of  Lakin,  Edgar  Foster,  of 
Garden  City,  L.  A.  Madison,  of  Dodge  City, 
and  Cllne  ft  Clln«,  of  Lamed,  for  appellees. 

MABSHAIiL,  X  The  state  presents  a 
qnestlon  reserved  by  It  under  section  283  of 
the  Code  of  Criminal  Procednre  (Oen.  St 
1915,  i  8100).  The  defendants  were  placed  on 
trial,  charged  with  the  murder  of  Joe  Knt- 
ler.  A  mistrial  resulted,  the  jnry  failed  to 
agree,  and  the  action  was  continued  for  tBe 
term.  The  state  complains  of  the  introdoo- 
tlon  of  evidence  on  behalf  of  the  defendants 
and  of  an  Instruction  given  to  the  Jnr^. 

[1]  1.  At  the  outset  this  court  Is  met  with 
an  application  on  the  part  of  the  defendants 
to  dismiss  the  appeal.  Section  283  of  the 
Code  of  Criminal  Procedure  reads: 

"Appeals  to  the  Supreme  Court  may  Im  taken 
by  the  state  in  the  following  cases,  and  no  oth- 
er: First,  upon  a  judgment  for  the  defendant 
on  quashing  or  letting  aside  an  indictment  or 
information;  second,  upon  an  order  of  the 
court  arresting  the  judgment;  third,  upon  a 
question  reserved  by  the  state." 

Tbe  appeal  la  taken  under  the  third  sub- 
division of  section  283  on  "a  question  reserv- 
ed by  the  state."  Tills  expression  has  re- 
ceived att^tlon  In  Junction  City  v.  KeetFe, 
40  Kan.  275,  19  Pac.  735;  State  v.  Rook,  61 
Kan.  882,  59  Pac.  663,  49  L.  B.  A.  186;  State 
T.  Bland,  91  Kan.  160,  136  Pac. 947;  State 
T.  Railway  Co.,  96  Kan.  609,  628, 152  Pac.  777, 
Ann.  Cas.  .1917A,  612.  But  the  discussion 
there  found  does  not  mate^lly  assist  in  the 
volution  of  the  problem  now  presented. 

No  order  that  this  court  may  now  make 
can  have  any  eCTect  oa  the  trial  out  of  which 
this  appeal  has  arisen.  No  judgment  has 
t>een  rendered  that  can  be  aiBnned,  modified, 
or  reversed.  This  court  has  repeatedly  re- 
fused to  consider  questions  where  the  matter 
omnplained  of  has  been  adjusted,  or  where 
any  order  made  by  the  court  would  not  have 
any  effect 

"A  court  win  not  make  an  order  which  in 
the  nature  of  titings  cannot  be  obeyed."  Crease 
T.  Nixon,  05  Kan.  848,  846,  70  Pac.  886,  886. 

"The  jadgment  of  the  court  below  having 
been  complied  with,  nothing  is  left  to  litigate 
in  this  court"  Waters  v.  Garvin,  67  Kan. 
886,  78  Pac  900, 

"Thi  rule  applied  that  this  court  wQl  not 
consider  and  decide  questions  when  it  appears 
that  any  judgment  it  might  render  would  be 
unavailing."  Jenal  v.  Felber,  77  Kan.  771.  .95 
Pac.  403. 

"The  court  is  not  required  to  give  judgments 
that  are  not  effective.  Stebbina  v.  Telegraph 
Co.,  69  Kan.  846,  76  Pac.  1130.    When  qnea- 
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tions  become  moot  judicial  action  wiH  cease." 
State  ex  rel.  v.  Insurance  Co.,  88  Kan.  9,  10, 
127  Pac.  761,  762. 

See,  also.  City  of  Kansas  City  v.  State,  66 
Kan.  779,  780,  71  Pac.  1127;  Bonnewell  t. 
Lowe,  80  Kan.  769,  104  Pac.  853 ;  Duggan  ▼. 
City  of  Emporia,  84  Kan.  429,  114  Paa  235, 
Ann.  Cas.  1912A,  719;  aty  of  OtUwa  \. 
Barnes,  87  Kan.  768, 125  Pac.  14. 

It  has  been  repeatedly  held  that  an  ap- 
peal by  the  state  cannot  be  prosecuted  after 
the  defendant  has  been  tried  and  acquitted. 
State  of  Kansas  v.  Carmlchael,  8  Kan.  102; 
City  of  Oswego  v.  BeU,  16  Kan.  480;  State 
V.  Crosby,  17  Kan.  306;  State  v.  PhUUps,  33 
Kan.  100,  5  Pac.  436 ;  State  v.  Moon,  45  Kan. 
145,  25  Pac.  014;  State  v.  Lee,  49  Kan.  570, 
81  Pac.  147;  State  v.  Hlckerson,  65  Kan.  133, 
39  Pac.  1045 ;  City  of  Lyons  v.  Wellman,  66 
Kan.  285,  43  Pac.  267.  Appeals  have  been 
acted  on  under  the  first  and  second  subdi- 
visions of  the  statute.  State  v.  Brandon,  7 
Kan.  106;  Junction  City  r.  KeefTe,  40  Kan. 
276,  19  Pac.  735 ;   State  v.  Book,  61  Kan.  382, 

69  Pac.  653,  49  L.  B.  A.  186;  State  v.  Bowles, 

70  Kan.  821,  79  Pac.  726,  69  L.  R.  A.  176; 
State  V.  Campbell,  70  Kan.  899,  900,  79  Pac. 
1133;  State  v.  Buls,  83  Kan.  273,  111  Pac.  180; 
State  V.  Lumber  Co.,  83  Kan.  399,  111  Pac. 
484;  State  v.  Ballway  Co.,  96  Kan.  600,  628, 
162  Pac.  777,  Ann.  Cas.  1917A,  612.  AppeaUj 
by  the  state  have  been  sustained  where  judg- 
ment for  costs  has  been  assessed  against  the 
county  and  the  name  of  the  prosecutor  has 
been  stated  in  the  verdict  and  the  jury  has 
found  that  the  prosecution  has  been  institut- 
ed without  probable  cause  and  from  mali- 
cious motives  (State  v.  Zimmerman,  31  Kan. 
85,  1  Pac.  2571,  and  from  a  judgment  in  a' 
liquor  case  refusing  to  award  an  attorney's 
fee  as  costs  (State  v.  Bland,  91  Kan.  160,  166, 
136  Pac.  947).  One  reason  given  for  refus- 
ing to  entertain  an  appeal  where  the  defend- 
ant has  been  acquitted  has  been  that  having 
been  acquitted,  he  was  once  in  jeopardy, 
and  cannot  be  again  placed  on  trial  for  the 
same  offense.  State  v.  Rook,  61  Kan.  382, 
59  Pac.  653,  49  L.  R.  A.  186. 

Section  3  of  article  3  of  the  Constitution  of 
this  state  provides: 

"The  Supreme  Court  shall  have  original  ju- 
risdiction in  proceedings  in  quo  warranto,  man- 
damus, and  habeas  corpus;  and  such  appellate 
jurisdiction  as  may  be  provided  by  law." 

The  statute  tinder  Aonsidenition  ivovides 
for  appeals  "upon  a  question  reserved  by 
the  state."  The  question  presented  la  a 
question  reserved  by  the  state,  and  comes 
within  the  language  of  the  statute.  Ques- 
tions reserved  by  the  state,  where  there  has 
been  a  verdict  of  not  guilty,  would  likewise 
come  within  the  language  of  the  statute, 
but  such  appeals  have  not  been  entertained 
probably  for  three  reasons:   First  If  a  Jndf- 
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ment  of  acquittal  were  reversed,  and  the  de- 
fendant again  placed  on  trial  he  would  be 
twice  In  jeopardy  In  violation  of  section  10 
it  the  Bill  of  Rights  of  the  Constitution  of 
this  state;  second,  because  the  defendant 
had  been  discharged  and  the  court  no  longer 
had  any  Jurisdiction  over  him;  third,  be- 
cause no  order  that  the  court  could  make 
would  have  any  effect.  The  second  and  third 
reasons,  when  reduced  to  their  final  analysis, 
will  be  found  to  be  based  on  the  fact  that 
any  order  to  be  effective  would  place  the  de- 
fendant twice  in  jeopardy.  Bearing  some 
analogy  to  the  second  reason,  and  showing 
in  a  degree  that  it  is  not  good,  is  the  prac- 
tice that  obtains  In  the  federal  courts  of  cer- 
tifying a  question  to  a  higher  court  for  de- 
termination while  the  action  is  still  pending 
in  the  court  from  which  the  question  Is  certi- 
fied. During  the  time  that  the  question  is 
pending  in  the  higher  court  the  trial  court  re- 
tains jurisdiction  of  the  action,  and  goes 
ahead  with  the  trial  after  the  question  has 
been  answered.  4  somewhat  similar  practice 
exists  in  a  number  of  states.  8  O.  J.  989-1000. 
Even  after  a  verdict  of  not  guilty  has  been 
returned,  the  defendant  has  been  discharged, 
and  the  judgment  has  been  reversed,  if  it  can 
be  reversed,  there  is  no  reason  why  the  court 
cannot  again  obtain  jurisdiction  of  the  de- 
fendant by  causing  him  to  be  rearrested, 
but  there  is  no  reason  for  rearresting  him  if 
he  cannot  be  tried.  Jeopardy  is  the  fact 
that  prevents  further  proceedings,  but  jeop- 
ardy does  not  deprive  this  court  of  the  power 
to  bear  and  determine  the  present  appeal, 
for  the  reason  that  the  defendant  is  yet  to 
be  tried  on  the  charge  against  him,  and  on 
that  trial  a  plea  of  former  jeopardy  cannot 
be  successfully  Interposed. 

The  Civil  Code  provides  that  the  conrt  may 
in  advance  of  the  trial  of  the  facts  pass  up- 
on questions  of  law  "not  raised  by  motion  or 
demurrer  but  appearing  to  be  involved  in  the 
case  under  the  allegations  of  the  pleadings," 
such  questions  and  rulings  to  be  stated  in 
writing  and  filed  as  a  part  of  the  record. 
Gen.  Stat  191^  i  7178  (Code  Civ.  Proc.  { 
278).  Under  that  provision  a  decision  might 
be  made  the  effect  of  which  would  be  to  de- 
clare that  when  that  stage  of  the  trial  should 
be  reached  the  jury  should  be  Instructed  as 
to  the  legal  effect  of  certain  facts  if  found. 
The  statute  does  not  at  the  present  time  al- 
low an  appeal  from  such  a  ruling  or  declara- 
tion, but  no  reason  is  appar^it  why  it  might 
not  l>e  permitted.  The  situation  here  pre- 
sented Is  essentially  similar.  It  has  been 
developed  by  a  ruling  already  made  that  the 
trial  conrt  entertains  an  erroneons  view  of 
the  law  on  a  vital  point  involved  which,  un- 
less corrected,  is  likely  to  bring  about  an  ac- 
quittal through  the  jury's  mistaken  concep- 
tion of  the  defendant's  rights.  If  this  court 
may  not  interpose  to  prevent  such  a  result 
a   grave  miscarriage  of  justioe  may   take 


place,  because  the  remedy  provided  by  the 
statute  is  unavailable,  not  on  account  of  any 
practical  evil  consequences  that  might  be  ap> 
prehended,  but  by  reason  of  a  somewhat  ex- 
treme application  of  an  abstract  theory. 
There  is  a  real  need  for  the  practice  here 
Invoked  in  order  that  the  interests  of  the 
state  may  be  protected,  for  a  verdict  of  not 
guilty  Is  necessarily  final.  The  defendant 
requires  no  such  protection  because  if  con- 
victed he  may  obtain  a  new  trial  upon  a 
showing  that  error  was  committed  against 
him. 

In  State  v.  Roderick,  77  Ohio  St  301;  82  N. 
E.  1082,  14  L.  R.  A.  (N.  S.)  704,  the  Supremo 
Court  of  Ohio  sustained  exceptions  taken  by 
the  state  In  a  murder  trial.  The  Constitu- 
tion of  Ohio  then  provided  that  the  Supreme 
Court  should  have  "such  appellate  Jurisdic- 
tion as  may  be  provided  by  law,"  and  that 
no  person  shall  "be  twice  put  in  jeopardy 
for  the  same  offense."  The  statutes  provided 
for  blUs  of  exceptions  being  pr^ared  by  the 
prosecuting  attorney  or  Attorney  General 
and  being  signed  by  the  trial  court  and  pre- 
sented to  the  Supreme  Court,  and  further 
provided  that  the  judgment  in  the  action  in 
which  the  bill  of  exceptions  was  taken  should 
not  be  reversed  nor  affected  by  the  dedsioii 
of  the  Supreme  Conrt,  but  the  decision  should 
determine  the  law  to  govern  in  a  similar 
case. 

The  application  to  dismiss  the  appeal  is 
denied. 

[2]  2.  The  defendants  introduced  evidence 
which  tended  to  show  that  they  bad  acted  in 
self-defense,  and  whldt  tended  to  show  that 
Joe  Kutler  had  made  threats  of  violence 
against  them.  Albert  P.  Allen,  one  of  the 
defendants,  testified  as  follows: 

"Q,  Mr.  Allen,  what  had  you  heard  about 
Us  being  a  quarrelsome  and  vicious  man?  A. 
I  beard  that  he  beat  Mr.  Homing  up  and 
goused  his  eyes  nearly  out  I  have  heard  that 
he  tried  to  kill  his  wife  and  some  of  his  chil- 
dren, and  I  have  alao  heard  that  sammer. 
that  I  was  .np  there  that  he  had  broken  her 
arm  and  knocked  the  yonngest  boy,  Baford, 
down  with  the  bridle  bit,  and  I  liave  also 
heard  that  he  killed  a  man  and  his  wife  and 
child  for  a  mule  team,  wagon,  and  harness. 

"Q.  When  did  yon  learn  of  these  before  or 
after  yon  went  over  there  that  momingT  A. 
Before. 

"Q.  Did  you  hear  of  any  other  acts  tliat 
yon  have  not  detailed?    A.  Tea,  sir. 

"Q.  What?  A.  Well,  I  have  heard  that  he 
chewed  several  other  fellows  up. 

"Q.  Well,  if  you  have  any  other  things  that 
you  heard.  Just  tell  them  to  the  jnry,  Mr. 
Allen.  A.  I  don't  believe  there  is  any  mor« 
that  I  remember  of  now. 

"Q.  That  is  aU  the  acta  that  yon  remember 
of  that  you  heard?    A.  Tea,  sir. 

"Q.  I  will  ask  you  if  you  heard  these  gener- 
ally discussed  in  the  neighborhood  and  vicin- 
ity? A.  Well,  I  hardly  ever  went  any  place 
where  Mr.  Kutler  was  spoken  of  bat  what  ■cm* 
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one  could  tell  me  aomethUig  of  that  kind  he 
had  done.    That  he  waa  into  trouble  always." 

That  eTldence  was  objected  to  by  the  state, 
and  the  objection  was  overruled  by  the  court 
Of  that  the  state  complains. 

Under  a  charge  of  murder,  where  self-de- 
fense is  pleaded  and  evidence  bas  l>een  intro- 
duced sufficient  to  raise  a  doubt  concerning 
tbe  defendant's  bavlng  acted  in  self-defense, 
evidence  may  be  introduced  to  show  the  gen- 
eral character  of  the  deceased  for  ferocity 
and  brutality.  Wise  v.  State,  2  Kan.  419, 
85  Am.  Dec.  695;  State  v.  Riddle,  20  Kan. 
711;  State  v.  Scott,  24  Kan.  68;  State  v. 
Keefe,  64  Knn.  197,  38  Pac.  302;  State  v. 
Spangler,  64  Kan.  661,  68  Pac.  30.  But  that 
does  not  answer  tbe  complaint  of  the  state. 
Its  complaint  is  that  the  defendant  should 
not  have  been  permitted  to  prove  particular 
instances  of  violence  or  vicionsness  on  the 
part  of  the  deceased  toward  other  persons, 
wlilcb  did  not  concern  the  defendant,  at 
which  he  was  not  present,  and  of  wbidi  he 
had  no  personal  knowledge.  On  this  question 
the  defendant  cites  State  v.  Burton,  63  Kan. 
602,  66  Pac.  033,  and  the  state  dtes  State  v. 
I«ng,  103  Kan.  307,  175  Pac.  146.  In  State 
V.  Burton,  this  court  used  the  following  lan- 
goage: 

"Information  conveyed  before  tite  Ulling  to 
a  party  on  trial  for  murder,  who  justifies  on 
the  ground  of  self-defense,  that  the  deceased 
was  a  violent  and  turbulent  man  and  accus- 
tomed to  go  about  armed,  is  admissible,  wheth- 
er tbe  informant  gained  his  knowledge  from 
general  reputation  of  the  deceased  or  from  per- 
sonal olwervation  of  hia  specific  acts.  The 
rule  that  bad  character  in  the  respect  men- 
tioned can  be  established  only  by  general 
reputation  of  the  deceased  in  the  community 
has  no  application  to  the  admission  of  such 
testimony.  It  is  competent  for  the  purpose 
of  determining  the  state  of  mind  of  the  accused 
at  the  time  of  the  homicide,  and  whether  he 
was  induced  to  believe,  in  good  faith,  that  he 
was  in  imminent  danger  of  death  or  great 
bodily  harm  at  the  bands  of  the  person  killed." 
SyL  8. 

In  State  r.  Long,  mipra,  this  language  is 
found: 

"The  defendant  complains  that  he  was  not 
permitted  to  show  specific  acts  of  personal  vio- 
lence on  the  part  of  Lockridge,  nor  to  show 
that  knowledge  of  these  acts  had  been  previ- 
ously communicated  to  the  defendant.  Evidence 
was  introduced  on  rebuttal  which  tended  to 
show  that  Lockridge  was  a  quarrelsome,  turbu- 
lent, and  dangerous  man.  This  was  done  by 
showing  his  general  reputation.  'Where  char- 
acter evidence  is  offered  in  ^support  of  the  con- 
tention that  the  deceased  was  the  aggressor 
or  to  characterize  and  explain  his  acts,  the  de- 
fense is  restricted  to  proof  of  general  reputa- 
tion in  the  community  where  the  deceased  lived, 
and  may  not  show  particular  acts  or  conduct 
at  specified  times.  It  may  not  he  shown  that 
the  deceased  had  engaged  in  frequent  fights,  in 
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which  he  used  deadly  weapons,  and  therewith 
mad»  deadly  assaults  on  his  antagonists.'  13 
R.  C.  L.  919.  See,  also,  6  Ency.  of  Ev.  780;  1 
Wigmore  on  Evidence,  §8  63,  246. 

"The  defendant  was  not  permitted  to  answer 
the  following  question:  'Q.  I  will  ask  if  yon  had 
heard  conversations,  by  persons  round  in  that 
community,  with  reference  to  his  being  a  tnr- 
bnlent  and  quarrelsome  and  dangerous  man?' 
The  question  was  a  proper  one,  and  should 
have  been  answered.  State  v.  Burton,  63  Kan. 
602,  66  Pac.  633;  note,  L.  B.  A.  1916A  1245." 

These  decisions  determine  that   the  evi- 
dence complained  of  was  admissible  for  tbe  • 
purpose  of  showing  the  state  of  mind  of  the 
defendants  at  the  time  of  the  homicide. 

[3]  3.  The  state  complains  of  tbe  following 
instruction  given  by  the  trial  court: 

"Ton  are  instructed  that  if  yon  find  from 
the  evidence  that  the  deceased  had  made 
threats  against  the  defendant,  which,  if  car- 
ried into  execution,  would  endanger  his  life  or 
subject  him  to  great  bodily  harm,  and  that 
defendant  in  good  faith  feared,  or  had  reason 
to  fear,  that  such  threats  were  liable  to  b« 
carried  into  execution;  or,  if  you  find  from 
the  evidence,  that  deceased  was  a  quarrelsome, 
dangerous  man,  and  defendant  had  knowledge 
of  such  fact,  and  in  good  faith  feared  that  an 
attack  might  he  made  upon  him  by  deceased 
should  he  assert  a  claim  of  ownership  to  the 
mule  in  the  possession  of  deceased,  then  the 
defendant  might  lawfully  arm  himself  with  a 
deadly  weapon,  either  in  anticipation  of  such 
threats  being  carried  into  execution,  or  on  'ac- 
count of  the  dangerous  character  of  the  de- 
ceased he  was  liable,  for  the  reasons  stated, 
to  be  forced  to  repel  a  deadly  and  dangerous 
assault  at  the  hands  of  the  deceased,  which 
had  not  been  intentionally  provoked  or  brought 
on  by  the  defendant." 

Tbe  record  discloses  that  the  difficulty  be- 
tween tbe  deceased  and  tbe  defendants  arose 
over  tbe  dispnted  ownership  of  a  mule  that 
was  in  the  possession  of  the  deceased;  that 
on  May  18,  1018,  tbe  sheriff  of  Oreeley  coun- 
ty, the  county  In  which  the  homicide  occur- 
red, defendant  Albert  Allen,  and  Joe  Kutler 
together  examined  tbe  mnle,  and  that  Allen 
and  Kutler  each  claimed  it.  Tbe  record  far- 
ther discloses  that  on  the  day  Joe  Kutler  was 
killed.  May  26,  1918,  the  defendants  armed 
themselves  and  went  to  the  home  of  Joe  Kut- 
ler to  talk  with  him  and  try  to  get  the  mule 
without  any  trouble.  The  fault  with  the  in- 
struction is  that  according  to  it  the  defend- 
ants had  a  right  to  arm  themselves  and  go 
to  Kutler's  home  to  get  the  mule  when  the 
evidence  tended  to  prove  that  they  had  rea- 
son to  believe  that  an  Interview  with  Kut- 
ler would  bring  on  an  altercation  and  a  pos- 
sible necessity  for  killing  him  in  self-defense. 
Tbe  Aliens  had  a  right  to  obtain  possession 
of  the  mule,  if  it  was  theirs,  if  they  could  do 
so  without  committing  a  trespass  or  a  breach 
of  the  peace.  In  S  Blackstone's  Commenta- 
rles,  page  4,  this  rule  is  stated  as  follows: 
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"Becaption  or  reprisal  is  another  species 
of  remedy  by  the  mere  act  of  the  par^  In- 
Jnred,  This  happens,  when  any  one  hath  de- 
prived another  of  his  property  in  goods  or 
chattels  personal,  or  wrongfully  detains  one's 
wife,  child,  or  servant,  in  which  case  the  owner 
of  the  goods,  and  the  husband,  parent,  or 
master,  may  lawfolly  claim  and  retake  them, 
wherever  he  happens  to  find  them,  so  it  be  not 
in  a  riotous  manner,  or  attended  with  a  breach 
of  the  peace.  The  reason  for  this  is  obvious, 
since  it  may  frequently  happen  that  the  owner 
may  have  this  only  opportunity  of  doing  him- 
self justice,  his  goods  may  be  afterwards  con- 
,  veyed  away  or  destroyed,  and  bis  wife,  children, 
or  servants  concealed  or  'carried  out;  of  his 
reach,  if  he  had  no  speedier  remedy  than  the 
ordinary  process  of  law.  If  therefore  be  can 
so  contrive  as  to  gain  possession  of  his  prop- 
erty again,  without  force  or  terror,  the  law 
favors  and  will  justify  his  proceeding.  But, 
as  the  public  peace  is  a  superior  consideration 
to  any  one  man's  private  property,  and  as,  if 
individuals  were  once  allowed  to  use  private 
force  as  a  remedy  for  private  injuries,  all  social 
justice  must  cease,  the  strong  would  give  law 
to  the  weak,  and  every  man  would  revert  to  a 
state  of  nature;  for  these  reasons  it  is  pro- 
vided that  this  natural  right  of  recaption  shall 
never  be  exerted,  where  such  exertion  must 
occasion  strife  and  bodily  contention,  or  endan- 
ger the  peace  of  society.  If,  for  instance, -my 
horse  is  taken  away,  and  I  find  him  in  a  com- 
mon, a  fair,  or  a  public  inn,  I  may  lawfully 
seise  him  to  my  own  use;  but  I  cannot  justify 
breaking  open  a  private  stable,  or  entering  on 
tb^  grounds  of  a  third  person,  to  take  him,  ex- 
cept he  be  feloniously  stolen,  but  must  have 
recourse  to  an  Action  at  law." 

The  evidence  of  'the  defendants  tended  to 
show  that  Kutler  was  a  violent  man;  that 
he  had  made  threats  against  the  defendants ; 
that  they  had  Information  concerning  those 
threats;  that  they  armed  themselves;  that 
they  went  to  Kntler's  home;  that  they  got 
Into  an  altercation  with  him;  that  an  en- 
ooanter  ensued,  which  resulted  In  Eutler's 
death;  that  they  had  reason  to  believe  that 
their  visit  to  Kntler's  home  would  result  in 
an  altercation  and  a  possible  encounter,  In 
which  It  might  be  necessary  for  them,  in 
self-defaise,  to  take  Kutler's  life.  They  had 
no  right  to  go  to  Eutler's  home  in  that  man- 
ner under  those  drcmnstancea  Clark's 
Criminal  Law,  168;  Wallace  v.  United 
States,  162  n.  S.  466,  472,  16  Sup.  Ct  850,  40 
li.  Ed.  1039;  Beed  v.  State,  11  Tex.  App.  BOO, 
40  Am,  B^.  795. 

In  the  (pinion  of  the  court  the  instmo- 
tlon  was  erroneous.    Thia  appeal  is  sustained. 

JOHNSTON,  O.  J.,  and  MASON,  WEST, 
and  DAWSON,  JJ.,  concurring. 
BUBCH,  J.,  dissenting. 

POBTEB,  J.  (dissenting).  The  dedslcm  is 
made  to  rest  upon  the  provision  of  the  Con- 
stitution that  the  Supreme  Court  shall  have, 
In  addition  to  the  original  Jurisdiction  ccm- 


ferred  upon  It,  "such  additional  appellate 
jurisdiction  as  may  be  provided  by  law,"  and 
the  literal  words  of  the  statute,  which  says 
that  the  state  may  appeal  "upon  a  questl<ni 
reserved."  The  decision  Ignores  the  mean- 
ing of  appellate  jurisdiction  as  used  in  the 
constitutional  provision. 

In  an  early  case,  Auditor  of  State  v.  Atchi- 
son, T.  &  S.  F.  E.  Co.,  6  Kan.  505,  7  Am.  Rep. 
5"^,  this  court  had  under  consideration  what 
the  words  "appellate  jurisdiction''  as  used  in 
the  Constitution  mean.  In  the  opinion  it  was 
said: 

"In  this  search  we  are  not  left  entirely  to  our 
own  resaon  for  guidance.  The  ConstltatioB 
of  the  United  States  contains  a  clause  of  sim- 
ilar import,  which  has  been  the  subject  of 
comment  and  decision  by  the  Supreme  Court  of 
the  United  States,  and  the  substance  of  their 
decision  is  thus  stated  by  Judge  Story  in  his 
Commentaries  on  the  Constitution,  {  1761: 
'The  essential  criterion  of  appellate  jnrisdictioB 
is,  that  it  revises  and  corrects  the  proceedings 
in  a  cause  already  instituted,  and  does  not  cre- 
ate that  cause.  In  reference  to  judicial  triba- 
nals  an  appellate  jurisdiction,  therefore,  neces- 
sarily implies  that  the  subject-matter  has  been 
already  instituted,  and  acted  upon  by  some  oth- 
er court,  whose  judgment  or  proceedings  are 
to  be  revised.  7*be  appellate  jurisdiction  may 
be  exercised  in  a  yariety  of  forma,  and  indeed 
in  any  form  which  the  Legislature  may  choose 
to  prescribe;  but  still,  the  substance  mnst  ex- 
ist before  the  form  can  be  applied  to  it,' 
•  •  •  This  construction  of  the  term  repre- 
sents, as  well  the  general  views  of  men,  as 
the  decisions  of  courts,  and  must  have  been  in 
the  minds  of  those  who  made  it  a  part  of  onr 
fundamental  law,  and  must  be  held  by  this 
court  as  authoritative  and  binding.  See  the 
case  of  Crane  v.  Giles,  3  Kan.  '154;  Ex  parte 
Logan  Branch  Bank,  1  Ohio  St.  432." 

In  the  recent  edition  of  Bouvler's  Law  Dic- 
tionary (3d  Rev.)  vol.  1,  p.  208  (Appeal  and 
Error),  it  is  said: 

"The  appellate  juHsdiction  'is  exercised  by 
revising  the  action  of  the  inferior  court,  and 
remanding  the  cause  for  the  rendition  and  exe- 
cution of  the  proper  judgment.'  Dodds  v.  Dun- 
can, 12  Lea  (Tenn,)  731,  734.  It  'implies  a 
resort  from  an  inferior  tribunal  of  justice  to  a 
superior,  for  the  purpose  of  revising  the  judg- 
ments' of  the  former.  Smith  v.  Carr,  Hard. 
(Ky.)  305.  And  it  was  said  in  Marbury  t. 
Madison  that  its  essential  criterion  is  'that 
it  revises  and  corrects  the  proceedings  in  a 
cause  already  instituted,,  and  does  not  create 
that  cause.'  1  Cra.(D.  S.)  187,  175,  2  L.  Ed. 
60;  Auditor  of  State  v.  B.  Co.,  6  Kan.  500,  505, 
7  Am.  Rep.  575;  Sto.  Const,  g  1761;  Tierney 
V.  Dodge,  9  Minn.  166  (Oil.  168)." 

In  the  case  of  State  v.  Eoderick,  77  Ohio 
St.  801.  82  N.  B.  1082,  14  L.  B.  A.  (N.  S.) 
704,  cited  In  the  majority  opinion,  the  ques- 
tion of  what  Is  appellate  jurisdiction  Is  not 
referred  to.  The  point  was  not  raised  nor 
considered.  Exceptions  of  the  state  to  car- 
tain  rulings  were  sustained.    What  the  sta- 
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tos  of  the  case  was  at  the  time  the  exceptions 
were  constdered  does  not  appear  from  the 
opinion. 

I  find  no  analogy  to  be  drawn  from  the 
federal  procedure  of  certifying  to  a  higher 
court  questions  for  determination  wliile  a 
suit  is  i)endlng  below.  The  same  thing  oc- 
curs in  civil  cases  under  our  practice  where 
there  is  an  appeal  from  a  demurrer  to  a 
pleading,  and  the  case  remains  in  abeyance 
while  the  appeal  is  pending.  Besides,  it  is 
held  that  a  federal  court  has  no  authority 
to  certify  a  case  to  the  Supreme  Court  ex- 
cept upon  questions  or  propositions  concern- 
ing which  it  desires  the  Instruction  of  that 
court  for  Its  proper  decision  of  the  case. 
German  Ins.  Co..v.  Heame,  118  Fed.  134, 55  C. 
G.  A.  81.  In  an  article  on  Appeal  and  Eirror, 
In  S  C  J.  1001,  it  U  said: 

"And  a  proposition  wtilcb  is  merely  abstract 
or  tiypothedcal  will  not  be  considered"— citing 
Pelham  ▼.  Bose,  9  Wall.  103,  10  L.  Ed.  602; 
Havemeyer  t.  Iowa  County,  8  Wall.  294,  18  L. 
Ed.  38;  Ward  ▼.  Chamberlain,  2  Black,  430,  17 
L.  Ed.  319;  OgHvie  v.  £:nox  Ins.  Co.,  18  How. 
677,  15  L.  Ed.  490. 

It  is  further  said: 

"The  Snpreme  Oonrt  will  not  decide  a  qnea- 
tlon  certified  where  the  dedsion  will  avail  noth- 
ing" (citing  U.  S.  V.  Buzzo,  18  Waa  125,  21 
L.  Ed.  812).    8  C.  3.  1001,  1002. 

An  attempted  appeal  which  does  not  bring 
to  the  court  a  Justiciable  controversy  requir- 
ing the  court  to  revise,  affirm,  modify,  or  re- 
verse some  ruling  made  by  the  trial  court  Is 
not  within  the  definition  of  appellate  Juris- 
diction. 

I  think,  too,  there  is  an  obvious  fhult  tn 
tiie  reasoning  and  logic  of  the  opinion.  It  at- 
temps  to  state  three  reasons  why  the  court 
bas  heretofore  uniformly  declined  to  enter- 
tain such  appeals.  These  three  reasons  are 
stated  to  be:  Slrst,  U  a  Judgment  of  acquit- 
tal were  reversed,  and  the  defendant  again 
placed  (HI  trial,  he  would  be  twice  in  Jeop- 
ardy In  violation  of  section  10  of  the  Bill 
of  Rights;  second,  because  the  defendant 
bad  been  discharged,  and  the  court  no  longer 
had  any  Jurisdiction  over  him;  and,  third, 
because  no  order  the  court  could  make  can 
bave  any  effect 

The  fact  is  the  court  has  uniformly  de- 
clined to  entertain  appeals  of  tills  kind  solely 
on  the  ground  that  no  order  the  court  cobld 
make  would  have  any  effect.  In  one  class  of 
cases  It  could  make  no  effective  order,  be- 
cause the  defendant,  having  been  acquitted, 
could  not  be  twice  placed  in  Jeopardy;  in 
another  class  of  cases,  the  defendant  had 
been  discharged  and  the  court  no  longer  had 
Jmisdlctlon  oyer  him,  and  for  that  reason 
no  order  this  court  could  make  would  be 
effective.  The  reason  has  always  remained 
tbe  same.  The  court  dedined  to  entertain 
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the  appeal  because  the  court  could  make  no 
effective  order.  The  question  presented  was 
therefore  regarded  as  moot.  It  was  moot 
because  no  order  could  be  made  that  would 
affect  the  rights  of  any  person  or  could  be 
carried  Into  effect 

The  majority  (pinion,  however,  after  clas- 
sifying the  reasons  into  three,  makes  this 
statement: 

"The  second  and  third  reasons,  when  reduced 
to  their  final  analysis,  will  be  found  to  be  based 
on  the  fact  that  any  order  to  be  effectivs  woold 
place  the  defendant  twice  in  jeopardy." 

On  the  contrary,  I  insist  that  the  first  and 
second  so-called  reasons,  when  reduced  to 
their  final  analysis,  will  be  found  to  be  based 
on  the  fact  that  no  order  tbe  court  could 
make  would  have  any  effect  The  reason  was 
well  stated  in  general  language  in  Jenal  v. 
Pelber,  77  Kan.  771,  05  Pac.  403,  cited  In  the 
majority  opinion.    The  syllabus  there  reads: 

"Tlie  rule  applied  that  this  court  will  not 
consider  and  decide  questions  when  it  appears 
that  Any  judgment  it  might  render  would  be 
unavailing." 

In  the  majority  opinion,  after  quoting  tbe 
constitutional  provision  and  the  statute.  It  Is 
said: 

"The  question  presented  Is  a  question  re~ 
served  by  the  state,  and  comes  within  the  lan- 
guage of  the  statute." 

It  is  true  the  state  bas  attempted  to  appeal 
on  a  question  reserved,  and  I  concede  that 
the  literal  language  of  the  statute  authorizes 
such  an  appeal,  but  I  deny  the  power  of  the 
Legislature  to  confer  upon  the  Supreme 
Court  any  Jurisdiction  whatever,  save  and 
except  appellate  Jurisdiction  undw  the  con- 
stitutional provision. 

No  decision  is  rendered  except  to  express 
ah  opinion  that  a  certain  instruction  given  In 
a  case  where. there  has  beoi  a  mistrial  was 
.erroneous,  and  that  certain  evidence  which 
the'  court  admitted  on  tbe  same  trial  was 
proper  evidence.  There  is  an  opinion,  but  no 
Judgment  No  order  is  made,  and  the  court 
merely  decides  purely  academic  questions. 
The  (q>inlon,  therefore,  is  pure  dictum.  I 
admit  that  It  contains  a  statement  of  good 
law,  and  that  the  Instruction  discussed  in 
the  opinion  was  bad.  I  am  perfectly  willing 
to  concede  that  if  the  case  is  ever  tried  again 
and  tbe  same  questions  arise  as  to  evidence 
and  instructions,  the  trial  court  would  doubt- 
leas  follow  the  opinion,  and  that  no  harm  In 
that  case  would  result.  My  objection  to  the 
opinion  is  that  It  establishes  a  bad  prece- 
dent opens  the  door  to  a  practice  sure  to  re- 
sult in  appeals  which  merely  require  the  Su- 
preme Court  to  express  Its  opinion  upon  ab- 
stract questions  of  law,  which  is  not  appellate 
Jurisdiction,  and  which  the  Legislature  is  pow- 
erless to  confer  upon  the  court  The  appeal 
should  be  dismissed. 
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WATSON  V.  WATSON  et  al.    (No.  22021.) 
(Supreme  Ooart  of  Kansas.    Jnlr  10,  1920.) 

Appeal  from  District  C!ourt,  Sedgwick 
County. 

On  motion  for  rehearing.  Opinion  modi- 
fled. 

For  former  opinion  see  106  Kan.  683.  189 
Pac.  848. 

See,  also,  former  opinions  101  Kan.  578, 
180  Pac.  242,  and  104  Kan.  678,  182  Paa  643. 

WEST,  J.  An  extended  motion  for  a  re- 
hearing filed  by  the  defendants  criticizes  the 
opinion  modifying  the  one  first  filed,  in  re- 
spect to  the  homestead  question. 

Upon  full  consideration,  the  only  diang^e 
deemed  requisite  is  the  elimination  of  the 
statement  in  the  last  opinion  that  since  the 
106th  Illinois,  McMahlll  ▼.  McMahUl,  has  been 
the  law  and  rule  of  property  In  that  state. 
Counsel  have  discovered  that,  after  having 
followed  that  decision  until  1907,  the  Illinois 
Supreme  Court  departed  from  it  in  Colbert  v. 
Rings,  231  111.  404,  83  N.  E.  274.  But,  aside 
from  this,  under  onr  peculiar  constitutional 
and  statutory  homestead  provisions,  the  rule 
established  by  our  former  decisions  and  set 
forth  in  the  last  opinion  herein  is  one  from 
which  we  do  not  feel  justified  in  departing. 
The  statement  referred  to  may  be  considered 
withdrawn. 

The  motion  is  denied. 

All  the  Justices  concurring. 


(107  Kan.  380) 

SHANK  et  al.  V.  FRANKLIN  COAL  CO. 
(No.  22791.) 

(Supreme   Court  of  Kansas.    July  10,  1920.) 

(Syndbut  bf  the  Court.) 
Mines  and  minerals  «=>55(4)  —  Contract  'for 
•ale  of  coal  held  grant  of  limited  estate  of 
20  years'  duratioa,  defeasible  as  to  ooal  aet 
mined. 
Where  the  owners  sold  and  conveyed  the 
coal  in  place  underlying  a  farm,  and  granted 
surface  trackage  rigbts,  also  rights  of  ingress 
and  egress,  and  the  right  to  construct  mining 
faciUties  "for  such  a  period  of  time  as  the 
grantee  may  require  to  remove  the  coal  under 
said  land,"  and  gave  the  grantee  the  right  to 
remove  all  mining  equipment  "whenever  said 
coal  is  mined,  or  at  the  expiration  of  this 
agreement,"  and  the  contract  concluded  with 
the  further  stipulation:  "It  Is  further  agreed 
by  and  between  the  parties  hereto  their  heirs 
and  assigns  that  this  contract  shall  cease  and 
be  determined,  and  all  of  the  rigbts  of  the  said 
second  parties  their  heirs  or  assigns  there- 
under or  hereby  acquired,  shall  terminate  and 
determine  at  the  expiration  of  twenty  years 
from  the  date  hereof.    That  said  second  par- 


ties their  heirs  or  assigns  shall  give  quiet  and 
peaceable  possession  of  said  premises  and 
every  part  tliereof  at  the  expiration  of  the 
time  herein  stated  unto  the  said  first  parties 
their  heirs  or  assigns" — it  is  held-  that  the  sale 
and  conveyance  of  the  coal  was  a  grant  of  a 
limited  estate  of  20  years'  duration,  defeasible 
as  to  any  coal  not  mined  within  the  time  lim- 
it fixed  by  the  contract. 

Appeal    from    District    Court,    Crawford 

County. 

Action  by  W.  C.  Shank,  administrator  and 
another  against  the  Franklin  Coal  Company. 
Judgment  for  defendant,  and  plaintiffs  ap- 
peal.   Affirmed. 

J.  J.  Campbell  and  John  P.  Curran,  both  of 
Pittsburg,  for  appellants. 

Arthur  Fuller  and  W.  J.  True,  both  of 
Pittsburg,  for  appellee. 

DAWSON,  J.  This  lawsuit  involves  the 
rights  of  senior  and  Junior  grantees  of  sub- 
surface estates  In  coal  lands  in  Crawford 
county. 

In  1895,  the  owners  of  the  fee  sold  and 
conveyed  the  coal  in  place  under  their  farm 
to  plaintiff's  original  assignor.  The  con- 
tract of  the  parties  recited  that  the  grantors 
had  sold  to  the  grantee  all  the  coal  underly- 
ing the  land  in  question.  It  recited  the  con- 
sideration, $1,9()6;  detailed  the  tetma  of 
payment;  provided  for  retention  of  title  un- 
til payment  was  completed,  and  provided  for 
a  forfeiture  for  failure  of  payment.  It  pro- 
vided for  surface  trackage  rights,  also  rights 
of  ingress  and  egress,  and  the  right  to  con- 
struct mining  facilities  on  the  land  "for  such 
period  of  time  as  he  (grantee)  may  require 
to  remove  the  coal  from  under  said  land." 
It  also  provided  that  the  grantee,  his  helis 
and  assigns,  were  privileged  to  ranove  all 
the  mining  equipment  "whenever  said  coal 
Is  mined,  or  at  the  expiration  of  this  agree- 
ment." It  recited  also  that  the  grantee 
"shall  properly  prop  and  leave  sufficient  pil- 
lars In  said  mine  which  shall  be  left  stand- 
ing at  the  expiration  of  this  contract,  to 
protect  the  surface  of  said  land  from  car- 
ing." The  concluding  paragraph  of  the  con- 
tract reads: 

"It  is  further  agreed  by  and  between  the  par- 
ties hereto  their  heirs  and  assigns  that  this 
contract  shall  cease  and  be  determined,  and  all 
of  the  rights  of  the  said  second  parties  their 
heirs  or  assigns  thereunder  or  hereby  acquired, 
shall  terminate  and  determine  at  the  expiration 
of  twenty  years  from  the  date  hereof.  That 
said  second  parties  their  heirs  or  assigns  shall 
give  quiet  and  peaceable  possession  of  aaid 
premises  and  every  part  thereof  at  the  expira- 
tion of  the  time  herein  stated  unto  the  said 
^first  parties  their  heirs  or  assigns." 

Some  time  after  the  expiration  of  the  20 
years  specified  In  the  contract,  the  defend- 
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ant  bought  the  property  from  the  heirs  ot 
the  original  owners,  and  for  about  2  years 
has  been  taking  coal  from  under  this  land. 

Plaintiffs  brought  this  action,  alleging 
trespass  and  damages,  and  also  prayed  for 
an  Injunction.  On  the  joining  of  issues,  the 
trial  court  permitted  evidence  (oyer  objec- 
tion and  with  rulings  reserved)  to  show  that 
the  oral  understanding  of  the  parties  was 
-that  If  the  grantees  of  the  contract  of  1895 
should  not  complete  the  work  of  mining  the 
coal  in  20  years,  tliey  would  have  to  take  it 
out  thereafter  by  a  shaft  or  "some  other 
way  than  by  going  on  the  property,"  and 
Uiat  the  stipulation  that  the  contract  should 
terminate  in  20  years  referred  to  the  use  of 
the  real  estate  in  taking  out  the  coal,  and 
that  the  grantee  or  his  assigns  should  vacate 
all  surface  occupancy  at  the  end  of  20  years. 

Ihe  trial  court  made  a  general  finding  for 
the  defendant,  and  entered  judgment  accord- 
ingly. 

The  wrltt«i  contract  of  1895  was  not  am- 
biguous, and  in  no  need  of  oral  evidence  to 
clarify  its  meaning.  The  written  contract 
of  the  parties  defined  the  extent  and  dura- 
tion of  the  estate  acquired  by  platntifts' 
grantor.  It  is  true  that  a  separate  subsur- 
face estate  was  carved  out  of  the  original 
fee,  but  it  was  a  determinable  and  not  an 
unlimited  estate.  It  was  an  estate  for  years, 
and  the  contract  clearly  and  rei>eatedly 
specified  the  maximum  duration  of  the  es- 
tate conveyed  to  the  grantees.  True,  also, 
there  was  a  specific  sale  of  the  coal,  but  -the 
whole  contract  has  to  be  read  and  construed 
together;  and  it  is  clearly  implied  from  all 
its  terms  that  the  coal  thus  sold  was  to  be 
removed  in  20  years;  and  all  rights  con- 
ferred by  the  contract — not  merely  the  sur- 
face rights  of  occupancy,  access,  etc., — but 
the  contract,  in  all  its  parts,  "shall  cease 
and  .be  determined,  and  all  of  the  rights  of 
the  said  second  parties,  their  heirs  or  as- 
signs, thereunder  or  hereby  acquired,  shall 
terminate  and  determine  at  the  expiration 
of  twenty  years."  In  other  words,  there 
was  a  conveyance  of  a  present  estate  in  all 
the  coal  in  place,  but  defeasible  as  to  any 
coal  not  mined  within  the  time  limit  fixed 
by  the  contract 

Appellant  cites  more  or  less  analogous 
cases  which  seem  to  hold  that  where  coal  in 
place  or  standing  timber  is  sold  and  a  term 
of  years  Is  specified  in  which  such  coal  or 
timl>er  is  to  be  removed,  the  lapse  of  the 
spedfled  time  does  not  terminate  th@  gran- 
tee's right  to  the  coal  or  timber,  but  only 
cats  off  the  right  of  access  thereto,  leaving 
the  matter  of  further  access  to  future  nego- 
tiations or  to  the  grantor's  right  to  damages 
for  trespass  and  the  like.  Appellee  cites  a 
line  of  cases  more  in  harmony  with  our 
■view,  although  our  Judgment  is  based  upon 
our  interpretation  of  the  particular  con- 
tract before  us,  rather  than  by  precedent 
and  analogy.  Some  ot  the  cases  which  by 
analogy  support  our  conclusions  are :   Butler 


V.  McGorrlsk,  114  Fed.  300.  52  O.  0.  A.  212; 
Morgan  v.  Perkins,  94  Ga.  353,  21  S.  B.  674  ;• 
McRae  r.  StUlwell,  MUlen  &  Co.,  Ill  Ga. 
65,  36  S.  E.  604,  55  L.  R.  A.  525-631,  and 
note;  Howard  v.  Lincoln,  13  Me.  122;  King 
V.  Merrlman,  38  Minn.  47,  35  N.  W.  570; 
Hawkins  v.  Lumber  Co.,  139  N.  C.  160,  61  S. 
B.  851 ;  Lumber  Co.  v.  Corey,  140  N.  C.  462, 
63  S.  B.  300,  6  L.  R.  A.  (N.  S.)  468;  M^dyette 
v.  Grubbs,  145  N.  O.  85,  58  S.  E.  795,  13  U  K. 
A.  (N.  S.)  278  and  note ;  Clark  v.  Guest,  64 
Ohio  St  298,  43  N.  E.  862;  Saltonstall  t. 
Little,  90  Pa.  422,  35  Am.  Rep.  683;  Rich 
V.  Zeilsdorff,  22  Wis.  544,  99  Am.  Dec  81; 
Strasson  v.  Montgomery,  32  Wis.  62. 

In  Austin  v.  Huntsville  Coal  &  Mining 
Co.,  72  Mo.  535,  37  Am.  Rep.  446,  where  the 
grantor  conveyed-  all  the  coal  under  his  land 
for  20  years,  the  court  said : 

"If  the  parties  had  intended  an  abBolnte 
grant  of  'all  the  coal'  under  the  land  described, 
the  time  during  which  the  coal  should  be  dug 
would  not  have  been  limited.  For  by  thus  lim- 
iting the  time  during  which  mining  operations 
were  to  be  carried  on,  it  is  equivalent  to  Bay- 
sing  that  the  party  of  the  second  p'art  is  to  have 
all  the  coal  it  can  mine  on  the  premises  before 
the  lapse  of  20  years."    72  Mo.  541. 

In  Barringer  ft  Adams'  The  Law  of  Mines 
and  Mining  in  the  United  States,  voL  1,  pp. 
36,  37,  it  is  said: 

"The  form  of  the  conveyance  is  unimportant 
It  makes  no  diCFerence  that  it  is  called  a  lease, 
and  that  its  terms  are  those  for  leasing  real 
estate.  If  it  shows  an  intention  to  convey  all 
of  the  specified  mineral  in  the  particular  land, 
it  effects  a  sale  or  absolute  conveyance  thereof. 

"If  the  instrument  shows  such  an  intent,  it 
is  none  the  less  a  sale  I>ecan8e  a  term  of  years 
is  prescribed  within  which  the  mineral  must 
be  taken  out  Nor  is  the  nature  of  the  gran- 
tee's estate  changed  by  the  fact  that  he  fails 
to  mine  during  that  term.  There  is  in  such 
case  a  sale  to  him,  not  a  lease;  but  a  reversion 
takes  place  at  the  end  of .^ the  term  to  the  gran- 
tor. 

"The  fact  also  that  the  purchase  money  de- 
pends upon  the  amount  of  coal  mined  is  of  no 
moment  in  determining  the  nature  of  the  es- 
tate. The  question  is  whether  all  the  coal  is 
conveyed;    if  so,  there  is  a  sale  thereof. 

"The  rather  paradoxical  result  of  the  above 
statement— that  the  nature  of  the  estate  is  un- 
affected by  the  limitation  of  the  privileges  to 
a  term  of  years — is  apparently  a  fee-simple  es- 
tate for  a  term  of  years.  This  seems  to  have 
deterred  some  courts  from  following  in  terms 
the  rule  as  laid  down  in  Pennsylvania.  It 
seems,  nevertheless,  that  that  position  is  a 
necessary  one,  however  it  is  worked  out  and 
it  may  be  theoretically  Justified  on  either  of  twa 
lines  of  reasoning:  •  •  •  First,  the  limita- 
tion to  a  term  of  years  may  be  regarded  as  a 
limitation,  not  upon  the  estate,  but  upon  the 
appurtenant  rights  without  which  the  estatf 
will  be  of  no  value;  second,  the  failure  to  tak« 
out  all  the  mineral  within  the  specified  terra 
may  be  treated  as  a  forfeiture  of  the  estate.  * 


The  judgment  Is  affirmed. 
AU  the  Justices  concurring. 
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STATE  ex  nl.  BECK,  County  Atty^  v. 

BOARD  OF  COM'RS  OF  KIOWA 

COUNTY  et  «l.    (No.  22903.)* 

(Snpreme  Coart  of  Kansas.     July  10,  1920.) 

(BvUabu*  hy  the  Court.) 

Schools  and  school  districts  «=>42 (2)— Exist- 
ence of  county  high  school  duly  established 
not  affected  by  Increase  In  population  above 
statutory  limits. 

By  the  enactment  of  chapter  180,  Ijkw» 
180T  (Gen.  St  1915,  |§  93015  to  9310),  and  sec- 
tloji  1  of  that  chapter  as  amended  by  chapter 
433,  Iaws  1908  the  Legislature  provided  for 
the  establishment  of  permanent  county  high 
schools  in  counties  having  a  popnlation  of  less 
than  6,000,  and,  where  a  county  high  school 
has  been  duly  established  under  the  statute,  its 
existence  is  not  affected  by  an  increase  in  the 
population  of  the  county  above  the  limit  named 
in  the  statute. 

Original  inroceedings  In  mandamiiB  by  fbe 
State,  on  relation  of  John  D.  BecK,  County 
Attorney  of  Kiowa  County,  against  the  Board 
of  County  Commissioners  of  Kiowa  County 
and  others.    Peremptory  writ  issued. 

John  D.  Beck,  of  Greensburg,  for  plaintiff. 
Carl  Tan  BIper,  of  Dodge  CI^,  for  defend- 
ants. 

POBTEB,  J.  This  is  an  original  proceed- 
ing In  mandamus  to  compel  the  defendants  to 
employ  teachers  and  to  provide  a  building, 
equipment,  and  supplies  for  conducting  the 
Kiowa  (bounty  High  School. 

In  November,  1904,  an  election  was  held  at 
which  there  was  a  majority  of  the  votes  In 
favor  of  establishing  a  county  high  school 
under  chapter  180,  laws  of  1897,  as  amend- 
ed by  chapter  433,  Laws  of  1903,  and  in  July, 
1905,  the  board  of  county  commissioners 
made  a  contract  with  the  school  board  of 
district  No.  1  at  Greensburg,  the  county  seat, 
for  tbb  use  of  the  school  building  belonging 
to  the  district  in  which  to  conduct  the  county 
high  school  The  contract  for  the  use  of  the 
building  was  made  tor  15  years  and  expires 
In  July  of  the  present  year.  From  the  time 
of  its  establishment  the  school  has  had  a 
steady  growth  in  the  number  of  pupils,  and 
during  the  school  year  Just  closed  seven 
teachers  were  employed.  The  school  has 
maintained  the  nsnal  scientific  and  literary 
courses  of  study  for  preparing  pupils  for  en- 
trance to  the  freshman  class  of  the  state  uni- 
versity, and  meets  the  requirements  of  the 
state  board  of  education  entitling  it  to  be  in- 
cluded In  the  high  schools  of  class  A.  it  is 
conceded  that  ample  funds  have  been  raised 
from  the  general  levy  of  the  county  each  year 
to  pay  all  the  expenses  of  the  school,  and  that 
In  order  to  provide  fol*  Its  continuance  for 
the  ensuing  year  it  was  necessary  for  the  de- 


fendants to  enter  Into  contracts  with  a  prin- 
cipal and  other  instructors,  and  to  malce  ar- 
rangements with  school  district  No.  1  at 
Greensburg"  for  the  use  of  a  building  in  which 
to  conduct  the  sdiooL  Instead  of  providing 
for  the  expenses  of  the  school  during  the  en- 
suing year  at  the  March,  1920,  meeting  of 
the  board,  two  of  the  defendants,  l.  Sneed 
and  H.  W.  Ftvmme,  declined  to  consider 
new  contracts  on  the  ground  that  the  high 
school  has  no  longer  any  legal  existence. 

Their  contentions  are  that  there  was  only 
a  temporary  establishment  of  a  county  high 
school  in  the  first  place ;  that  Its  continuance 
depended  upon  the  ability  of  the  board  and 
the  school  district  at  the  county  seat  to  agree 
upon  the  terms  of  a  contract  for  the  estab- 
lishment of  a  county  high  school,  and  that, 
upon  the  expiration  of  the  contract  between 
the  board  and  the  school  district,  the  county 
high  school  would  cease  to  exist;  that  the 
authority  of  the  board  to  enter  Into  a  con- 
tract expired  when  It  was  exercised  In  1905, 
and  that  In  order  to  authorize  the  board  to 
negotiate  with  the  school  district  for  anoth- 
er contract  requires  the  submission  of  the 
question  again  to  the  voters  at  an  election 
called  for  that  purpose. 

The  act  under  which  the  high  sdiool  was 
established  applied  to  counties  having  a  pop- 
ulation of  less  than  6,000,  and  one  of  the 
main  contentions  of  the  defendants  Is  that, 
because.  Kiowa  county  has  now  more  titan 
that  numl>er,  no  legal  authority  for  the  fur- 
ther continuance  of  the  county  high  school 
exists.  When  the  school  was  established,  the 
county  had  less  than  6,000.  In  1911  the  num- 
ber had  Increased,  and  by  1917  bad  reached 
6,948;  since  1917  it  has  gradually  declined, 
but  it  is  conceded  that  at  present  the  populs- 
Uon  Is  6016. 

We  are  imable  to  discover  the  semblance 
of  merit  in  any  of  these  contentions.  When 
the  act  was  passed,  the  Legislature  contem- 
plated that  counties  having  less  than  (S,000 
population  would  Increase  in  numbers.  There 
was  no  Intention  that  when  the  popnlation  of 
the  county  should  exceed  the  limit  placed  tn 
the  act  a  school  established  thereunder 
should  cease  to  exist  A  county  high  school, 
once  established,  becomes  a  permanent  or- 
ganization until  some  legislative  authority 
authorizes  its  disestablishment  It  has  been 
decided  that  the  acts  of  1897,  1903,  and  1907 
were  Intended  to  form  a  complete  and  Inde- 
pendent plan  for  the  establishment  of  count; 
high  schools  in  counties  having  less  th&n  6,- 
000  population.  Greeley  County  v.  Davis.  89 
Kan.  1,  160  Pac.  581.  ManlfesUy,  the  Inten- 
tion was  to  authorize  the  establishment  of 
such  high  schools  in  all  counties  falling  with- 
in that  class  at  the  time  the  statute  was  In- 
voked. The  permanency  of  a  county  high 
school,  once  established.  Is  not  affected  by  an 


«=3For  othsr  cases  see  same  topto  and  KEY-NUMBER  tD  all  Key-Numbered  DIsssta  and  Indexaa 
*Rehearlng  denied  Jaly  28,  1920. 
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Increase  In  the  population  of  the  county  in 
the  absence  of  a  statutory  provision  to  that 
effect. 

By  the  act  of  1897,  c.  180,  {  1,  as  amended 
by  Laws  1903,  c.  433,  S  1  (Uen.  St  1915,  i 
9306),  it  became  the  daty  of  the  board  of 
county  commissioners  to  make  a  contract  with 
the  school  district  at  the  county  seat  for  the 
establishment  of  a  county  high  school.  The 
authority  conferred  by  these  acts  upon  the 
board  to  enter  into  such  contract  was  not 
exhausted  by  the  making  of  a  contract  for  a 
term  of  years ;  It  was  a  continuing  authority 
and  mandate ;  so  long  as  the  act  under  which 
the  county  high  school  was  established  re- 
mains la  force,  the  duty  of  providing  for  the 
expenses  of  the  school  and  for  suitable  build- 
ings in  wliich  to  conduct  it  rests  upon  the 
board. 

The  peremptory  writ  will  issue. 

All  the  Justices  concurring. 


(107  Kan.  IM) 

DAVIES  V.  LUTZ  et  al.    (No.  22316.)* 
(Supreme  Court  of  Kansas.    July  10,  1920.) 

(Btfttatu*  hy  the  Court.) 

1.  Appeal  aod  error  «s3ll>42(2)— Plaadlog  «=» 
363 — Striking  avementa  in  pleading  aot  praj- 
■dMal  whar*  OBOogh  left  to  prssoRt  olaim  or 
defense;  striking  out  unnecoMary  averments 
wltbin  diseratloa  of  court 

The  striking  out  or  retaining  of  profuse 
and  unnecessary  averments  in  a  pleading  is 
largely  within  the  discretion  of  the  court,  and 
where  an  order  to  strike  is  made,  which  leaves 
in  the  pleading  sufficient  to  enable  a  party  to 
present  all  of  its  claims  or  defenses,  no  preju- 
dicial error  is  committed. 

2.  Striking  out  pleadings. 

Under  tlie  rule  stated,  it  is  held',  that  the 
striking  ont  of  portions  of  defendants*  answer 
and  cross-petition  furnishes  no  ground  for  a 
reversal. 

Appeal  from  District  Ctoart,  Harper 
County. 

Salt  by  Theodoeia  Davles,  administratrix, 
against  Norman  Lutz  and  others.  From  a 
ruling  striking  out  parts  of  answer  and 
cro8S-i)etltion,  defendants  appeal.     Affirmed. 

Geo.  B.  McMabon,  of  Anthcmy,  tor  appel- 
lants. 

EL  C.  Wilcox,  of  Anthony,  and  T.  A.  Mox- 
oey,  of  Atchison,  for  appellee. 

JOHNSTON,  a  J.  This  was  a  foreclosure 
proceeding,  and  an  appeal  is  taken  from  a 
ruling  striking  out  parts  of  an  answer  and 
cross-petition  filed  by  the  defendants  Nor- 
man Lutz  and  Louise  tntz. 


In  a  former  appeal  in  the  case,  questions 
as  to  the  validity  of  a  service  upon  addition- 
al parties  brought  into  the  case  were  deter- 
mined. Da  vies  V.  Lutz,  106  Kan.  531,  186 
Pac.  4S.  After  the  remand  of  the  case  and 
upon  a  motion  of  plaintift,  the  court  struck 
out  averments  in  the  second  and  third  de- 
fenses set  up  in  the  answer  and  cross-peti- 
tion. The  defendants  insist  that  material 
averments  essential  to  their  defenses  were 
stricken  from  the  second  count,  and  they 
complain  especially  of  the  elimination  of 
statements  relating  to  the  lack  of  considera-  - 
tlcni  for  the  assignment  of  the  note  and  mort- 
gage to  the  plaintiff.  There  is  nothing  sub- 
stantial in  this  contention,  as  it  appears  that 
the  averment  that  the  assignment  was  with- 
out consideration  was  not  stricken  from  the 
pleading.  That  which  was  stricken  was 
largely  argumentative  in  character,  and,  be- 
sides, there  still  remained  in  the  coimt  aver- 
ments to  the  effect  that  the  assignment  was 
colorable  and  fraudulent  and  made  without 
consideration.  As  full  proof  may  be  pro- 
duced by  the  defendant  upon  the  pruned 
count  as  tC  the  eliminati(Hi  Iiad  not  been 
made. 

[1, 2]  In  respect  to  the  third  and  sixth  de- 
f^ises,  it  may  t>e  said  that  the  matter  strick- 
en from  them  consisted  mainly  of  argumen- 
tative statements,  evidentiary  matters,  legal 
conclusions,  and  averments  immaterial  to  the 
questions  Involved.  The  pleading  is  prolix 
and  contains  much  more  that  might  have 
been  stricken  without  weakening  the  plead- 
ing or  hampering  the  defendants  in  their 
proof.  Some  of  the  statements  stricken  are 
only  elaborations  of  other  facts  pleaded,  and 
no  error  would  have  been  committed  if  these 
had  been  left  in  the  pleading;  but  doubtless 
they  were  stricken  because  they  were  inter- 
woven with  irrelevant  and  unnecessary  mat- 
ters. An  examination  of  the  pleading  dis- 
closes that  enough  is  left  in  It  to  enable  the 
defendants  to  offer  any  competent  proof  they 
may  have  of  fraud  or  inralldity  in  the  trans- 
fer of  the  paper.  The  striking  out  or  retain- 
ing of  profuse  and  superfluous  averments  is 
largely  within  the  discretion  oi  the  trial  court 
Sramek  v.  Sklenar,  73  Kan.  450,  85  Pac.  566. 
It  has  been  held  that  an  order  striking  parts 
of  an  answer,  but  which  leaves  sufficient  to 
present  all  proper  defenses  and  counter- 
claims. Is  not  prejudidaUy'  erroneous. 
Stroupe  V.  Hewitt  90  Kan.  200,  133  Pac.  662. 
In  defendants'  pleading  there  is  left  suffi- 
cient to  admit  of  all  the  defenses  they  are 
seeking  to  make,  and,  under  the  rule  of  the 
case  last  cited,  no  prejudicial  error  was 
committed  in  striking  out  porticms  of  the  an- 
swer and  cross-petition. 

Judgment  affirmed. 

All  the  Justices  concurring. 


^=>Fot  aOttr  easw  n« 
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ATKINSON  et  al.  v.  DARLINQ. 
(No.  22474.)* 

(Sapreme  Court  of  E^ansas.    July  10,  1920.) 

(Byttabut  hv  the  Court.) 

1.  Reformatlofl  of  Instrument*  «e9I9(I),  45 
(I)— Mutual  mistake  ground  for  reformation; 
mutual  mistake  may  be  establlslieil,  though 
party  to  contract  testifies  against  It. 

An  instrument  in  writing  which  admittedly 
did  not  correctly  recite  all  the  terms  of  the 
'  contract  of  the  parties  may  be  reformed  for 
mutual  mistake,  and  such  mutual  mistake  may 
be  satisfactorily  established  by  competent,  pre- 
ponderating eTidence,  although  one  of  the  par- 
ties who  resisted  its  reformation  testified  that 
there  had  been  no  mutual  mistake  and  that  he 
understood  the  contract  to  be  as  it  was  set 
down  in  the  written  instrument. 

2.  Appeal  and  error  9=3977(3)— When  rever- 
sible error  cannot  be  based  on  granting  of 
new  trial  stated. 

Ordinarily,  no  reversible  error  can  be  based 
upon  the  granting  of  a  new  trial,  unless  the 
trial  court  indicates  the  ezclusive  and  specific 
ground  upon,  which  the  new  trial  is  granted, 
and  unless  that  ground  happens  to  be  one 
which  the  Supreme  Court  is  in  as  good  a  po- 
sition to  consider  and  determine  as  the  trial 
court 

Appeal  from  District  Court,  Saline  (}oanty. 

Suit  by  Paige  Atkinson  and  another  against 
J.  A.  Darling  for  reformation  of  a  lease  and 
for  an  injunction,  witb  cross-claim  by  de- 
f^dant.  Defendant's  motion  for  judgment 
on  tlie  pleadings  and  verdict  was  denied, 
plaintiffs'  motion  for  new  trial  was  granted, 
and  defendant  appeals.    Affirmed. 

Wilson  &  Wilson,  of  Salina,  for  appel- 
lant 

Z.  C.  MUllkin,  of  Salina,  for  appellees. 

DAWSON,  J.  Olds  was  a  suit  to  reform 
a  written  lease  and  to  enjoin  the  tenant  from 
entering  upon  some  lands  which  by  mis- 
take had  been  Included  in  the  lease. 

The  plaintiffs  held  a  public  auction  at 
whldi  they  offered  100  acres  of  land  for 
sale,  and  as  an  inducement  to  Its  sale  they 
(^ered  to  give  the  purchaser  a  lease  for 
five  years  on  some  adjacent  arable  land  and 
on  80  acres  of  pasture  land.  The  plaintiff's 
pasture  contained  about  100  acres,  but  they 
intended  to  reserve  40  acres  of  the  pasture 
for  the  purpose  of  breaking  it  and  putting  it 
Into  crops  themselves.  The  defendant  was 
the .  successful  bidder  for  the  land  offered 
for  sale.  When  the  lease  was  prepared,  no 
reservation  of  the  40  acres  of  the  pasture 
land  which  plaintiffs  intended  to  break  and 
farm  themselves  was  Inserted  In  the  lease. 
During  the  first  year  covered  by  the  lease, 
however,  the  plaintiffs  did  retain  possession 
of  the  40  acres,  and  did  break  it  and  farm 
It    Next  year  the  tenant  attempted  to  com- 


xaeace  farming  operations.  PlalntUb  object- 
ed, and  he  advised  them  to  read  the  lease. 
They  did,  and  this  lawsuit  followed.  The  de- 
fendant's answer  denied  the  pertinent  mat- 
ters pleaded  by  plaintiffs;  'alleged  that  the 
40  acres  was  only  vrlthheld  from  the  lease 
for  one  year  so  as  to  enable  plaintiffs  to 
break  it  and  prepare  it  for  tillage  by  the 
tenant  for  the  remainder  of  the  flre-year 
term.  Defendant  also  cross-claimed  for  dam- 
ages for  his  exclusion  from  the  40  acres 
during  the  second  year  of  the  lease. 

A  Jury  was  called  to  advise  the  trial  court 
on  the  equitable  issues  and  to  determine  the 
issue  of  damages.  The  special  findings,  and 
a  verdict  for  $1  as  damages,  were  in  favor 
of  defendant  Defendant's  motion  for  Judg- 
ment on  the  findings  and  verdict  was  denied, 
and  plaintiffs'  motion  for  a  new  trial  was 
granted. 

[1]  Defendant  appeals.    He  contends  that 
a  contract  catinot  be  reformed  for  the  mistake 
of  one  party  only,  that  he  fully  understood 
the  contract,  and  that  there  was  no  mutual 
mistake.     But    tlie   trial   court   may    have 
thought  he  was  not  telling  the  truth  about 
the  matter.    Perhaps  the  trial  cou^t  did  not 
fuUy  believe  the  testimony  for  either  parly. 
We  cannot  tell  what  prompted  the  trial  court 
to  grant  a  new  trial.*  The  plaintiffs'  evidence 
wad  sufficient  to  prove  a  mutual  mistake,  if 
the  trial  conrt  gave  it  full  credence.     Per- 
haps the  court  did  believe  It;   perhaps  the 
trial  court  heartily  disagreed  with  the  find- 
ings of  its  advisory  Jury.    One  thing  is  cer- 
tain;   the  written  contract  did  not  express 
the  terms  of  the  parties.     It  did  not  cover 
the  reservation  of  the  40  acres  even  for  the 
one  year  which  defendant  admits  to  bave 
been  reserved.    There  was  to  be  a  reserva- 
tion of  that  40  acres,  whether  for  the  fall 
term  of  the  lease  or  for  one  year  only,  and 
to  that  extent  there  was  a  mutual  mistake. 
Moreover,  no  written  Instrument  which  fails 
to  truly  recite  the  bargain  of  the  parties 
could  ever  be  reformed  for  mutual  mistake 
if  the  one  who  resists  Its  reformation  could 
defeat  Its  correction  by  his  mere  self-serv- 
ing avowal  that  there  was  no  mistake  on 
his  part.     While  the  evidence  to  Justify   a 
reformation  of  a  written  instrument  on  the 
ground  of  mutual  mistake  must  be  clear,  de- 
cisive, and  convincing,  yet  it  may  be  so  prov- 
ed, and  usually  has  to  be,  without  the  evi- 
dence of  the  party  who  resists  and   seeks 
to    profit    by    the    alleged   mutual   mistake. 
Furthermore,  If  indeed  the  40  acres  was  to      I 
be  reserved  for  the  full  duration  of  the  lease,      ' 
and  the  defendant  noticed  the  mistake  of-tho      ' 
scrivener  at  the  time  the  lease  was  execut- 
ed, and  if  he  purposely  or  thoughtlessly  kept      j 
silent  about  It,  the  want  of  mutuality  tn  the 
matter  of  the  mistake  would  not  stay  the      1 
hand  of  a  court  of  equity  to  correct   the 
writing,  as  the  attitude  of  defendant  In  snch 
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case  would  be  treated  as  a  conetmctlTe 
fraud  on  bis  part  Cox  y.  Beard,  75  Kan. 
369,  88  Paa  671 ;  Simpson  Plumbing  &  Heat- 
ing Ca  V.  Gerchke,  76  N.  J.  Eq.  475,  79  Atl. 
427. 

[2]  Tile  otber  matters  urged  by  defendant 
se«d  no  discussion  now.  If  tbe  trial  court, 
for  any  reason  covered  by  tbe  Code  (Civ. 
Code,  II  305-^06  [Gen.  St  1915,  |{  7205- 
7210]),  was  dissatisfied- with  the  Jury's  ver- 
dict, it  was  its  duty  to  set  that  verdict 
aside  and  to  grant  a  new  trial.  Ordinarily, 
it  Is  only  when  the  trial  court  indicates  the 
exclusive  and  specific  ground  upon  which  a 
new  trial  is  granted,  and  that  ground  hap- 
pens to  be  one  which  this  court  Is  in  as  good 
a  position  to  consider  and  determine  as  the 
trial  court,  that  reversible  error  can  be  ef- 
fectively based  upon  tbe  granting  of  a  new 
trial.  Ryan  v.  IVypeka  Bridge  CJo.,  7  Kan. 
207;  HoweU  v.  Pngh,  25  Kan.  96;  City  of 
Sedan  v.  Church,  29  Kan.  190;  Sanders  v. 
Wakefield,  41  Kan.  11,  14  Pac.  518 ;  Marlon 
Mf^.  Co.  V.  Bowers,  71  Kan.  260,  80  Pac. 
565;  Goehenour  v.  Construction  Co.,  104 
Kan.  806,  810,  180  Paa  776;  Mollatt  v. 
Pouts.  105  Kan.  68,  181  Pac.  667. 

Affirmed. 

All  tbsi  Justices  concurring. 


(107  Kan.  339) 

BRIQG8  et  al.  v.  HAVANA  STATE  BANK. 
(No.  22736.) 

(Sonreme  Court  of  Kansas.    July  10,  1820.) 

(Biittabiu  ly  the  Court.) 
Appeal  and  error  «=s>979(2)— Whea  Judgment 
granting  new  trial  will  not  be  reversed  stated. 

A  jadgment  granting  a  new  trial  will  not 
be  reversed  where  error  In  granting  It  is  not 
shown,  and  there  is  nothing  to  indicate  that 
the  new  trial  may  not  have  been  granted  be- 
caoae  the  conrt  was  unable  to  approve  the  de- 
daion  of  the  jury  on  a  disputed  question  of 
fact 

Appeal  from  District  Court,  Montgomery 
County. 

Action  by  W.  A.  Brlggs  and  others  against 
the  Havana  State  Bank.  Judgment  for  de- 
fendant granting  a  new  trial,  and  plalntifts 
appeal.    Afflcmed. 

Sullivan  Lomaz,  of  Cherryvale,  for  ap- 
pellants. 
S.  H.  Piper,  of  Independence,  for  appellee. 

MARSHAIX^  J.  Tbe  plalntHfB  appeal 
from  a  Judgment  granting  a  new  trial.  The 
action  was  commenced  by  tbe  plaintiffs  to  re- 
cover a  real  estate  agent's  commission  for 
selling  land.  Verdict  was  rendered  in  their 
favor,  and  Judgment  was  Immediately  ren- 
dered thereon.     Within  proper  time  there- 


KUHN  487 

P.) 

after  a  motion  for  a  new  trial  was  filed,  and 
that  motion  was  sustained  and  a  new  trial 
granted.  No  reason  was  given  for  granting 
the  motion  for  a  new  trial,  although  the 
plaintiffs  filed  a  motion  asking  the  court  to 
give  his  reasons  therefor.  For  anything 
that  appears  In  the  record  the  court  may 
have  granted  the  new  trial  because  he  was 
not  able  to  approve  the  decision  of  the  Jury 
on  a  disputed  question  of  fact.  This  conrt 
has  repeatedly  declared  that  a  Judgment 
granting  a  new  trial  will  not  be  reversed  un- 
less error  Is  made  apparent  Atkinson  v. 
Darling,  191  Pac.  486. 

Under  that  rule  tbe  Judgment  must  be  af-  • 
firmed. 

All  tbe  Justices  concurring. 


O07  Kan.  m) 
KUHN  at  >l.  V.  KUHN  et  al.     (No.  22798.) 

(Supreme  (Tourt  of  Kansas.     July  10,  1920.) 

(BytUbiu  5v  the  ComH.) 

1.  Frauds,  statute  of  «s>i29(9),  149  —  Role 
that  Improvements  do  not  take  out  of  stat> 
ate  oral  agreement  for  acquiring  full  title  by 

,  owner  of  undivided  Interest  not  absolute;  pe- 
tition held  to  Justify  enforcement  of  oral 
contract  because  of  permanent  Improvements. 
The  rule  that  an  oral  agreement  for  ac- 
quiring the  full  title  to  a  tract  of  land  by  one 
who  already  owns  an  undivided  interest  in  H 
cannot  be  taken  out  of  tbe  operation  of  the 
statute  of  frauds  by  reason  of  his  improve- 
ments, because  his  possession  must  be  regard- 
ed as  that  of  a  cotenant  under  his  original 
right,  is  not  absolute.  His  occupancy  may  be 
ezclnsive,  and  for  that  reason  referable  to  the 
contract;  and  it  is  held  that  in  the  present 
case  tbe  petition  showed  possession  under  such 
circumstances  as  to  Justify  the  enforcement  of 
an  oral  contract  on  account  of  permanent  im- 
provements having  been  made  in  reliance  up- 
on it 

2.  Pleading  «S334(5)  —  Allegations  of  petition 
construed. 

Allegations  that  a  deed  was  executed  after 
an  agreement  concerning  the  land  described 
bad  been  made,  and  that  it  conveyed  the  gran- 
tor's title,  are  held  to  be  qualified  by  a  further 
averment  that  it  was  executed  in  pursuance  of 
the  contract. 

3.  Specific  performance  «=»II4(4)  —  Petition 
for  enforcing  oontraot  to  divide  land  held  not 
fatally  defective. 

A  petition  for  the  enforcement  of  a  con- 
tract for  the  division  of  land  held  not  to  be  fa- 
tally defective  in  failing  to  allege  the  making 
of  payments  accruing  after  its  taking  effect 

Appeal  from  District  0>nrt,  Trego  (Tounty. 

Suit  by  Maggie  Kuhn  and  another  against 
Barbara  Kuhn  and  others  to  quiet  title.  A 
demurrer  to  the  petition  was  overruled,  and 
defendants  appeal.    Affirmed. 
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Herman  Long,  of  Wakeeney,  for  appellants. 
E.  A.  Rea,  of  Hays,  for  appellees. 

KASON,  J.  Haggle  Knhn  and  Elmer  Kntan, 
the  widow  and  only  child  of  John  Kubn,  Jr., 
brought  this  action  against  his  mother  and 
two  brothers ;  the  purpose  being  to  quiet  the 
title  of  the  plaintiffs  to  land  which  they 
claimed  to  own  by  virtue  of  an  oral  agree- 
ment between  John  Kubn,  Jr.,  and  the  de- 
fendants, which  bad  been  partly  performed. 
The  suit  may  perhaps  be  regarded  as  In  the 
nature  of  one  for  the  specific  performance  of 
the  contract  A  demurrer  to  the  petition  was 
•overruled,  and  the  defendants  appeal;  the 
principal  question  Involved  being  whether  it 
sufBciently  appears  that  the  contract,  al- 
though not  in  writing,  was  rendered  enforce- 
able by  part  i)erformance. 

The  allegations  of  the  i)etltlon  may  be  thus 
summarized :  John  Kubn,  Sr.,  died  owning 
a  quarter  section  of  land  in  Ttego  county, 
worth  $1,720,  and  two  quarters  in  Ellis 
county,  worth  respectively  $5,620  and  $5,120. 
His  will  devised  240  acres  to  his  wife,  Bar- 
bara, to  be  selected  by  her,  and  SO  acres  to 
each  of  bis  three  sons,  John,  Jr.,  Frank,  and 
Joseph,  to  be  divided  as  the  widow  should 
deem  best  She  selected  as  her  allotment  the 
quarter  in  Mils  county,  referred  to  as  worth 
$5,620,  and  the  north  half  of  the  Trego 
county  quarter.  The  remaining  240  acres 
not  being  capable  of  convenient  division 
Into  three  parts  of  approximately  equal 
value,  an  agreement  was  entered  Into  be- 
tween the  widow  and  three  sons  to  this  ef- 
fect :  Of  the  three  80*8  left  after  the  widow's 
selection  for  her  own  share  had  been  made, 
the  two  in  Ellia  county  were  to  be  owned 
by  Frank  and  Joseph.  John,  Jr.,  was  to 
have  the  one  in  Trego  county,  and  in  addi- 
tion thereto  the  80  in  that  county  which 
had  previously  been  selected  by  his  mother, 
and  an  additional  adjoining  80  to  be  pur- 
chased by  her  and  Frank  and  Joseph.  During 
her  life  the  legal  title  to  all  this  Trego  coun- 
ty land  was  to  be  in  the  mother,  and  she 
was  to  receive  one-fourth  of  the  crop  raised 
on  the  newly  acquired  80.  In  pursuance  of 
this  agreement  the  additional  80  was  pur- 
chased, the  legal  title  being  taken  in  the 
mother.  John,  Jr.,  went  into  possession  of 
the  Trego  county  land,  expending  $3,000  in 
lasting  and  valuable  improvements  thereon; 
and  he  Joined  with  his  brothers  in  a  quit- 
claim deed  to  his  mother,  covering  all  the 
land  referred  to  in  both  counties.  On  the 
death  of  John,  Jr.,  the  plaintiffs  succeeded  to 
his  rights.  His  mother  denies  that  they 
have  any  interest  in  any  of  the  land. 

[1]  1.  A  partial  performance,  which  in- 
cludes the  making  of  permanent  improve- 
ments, may  take  an  oral  agreemoit  out  of 
the  operation  of  the  statute  forbidding  the 
parol  creation  of  a  trust  in  lands  (Gen.  Stat. 
1915,  I  11674),  as  weU  as  of  that  requir- 


ing contracts  for  the  sale  of  realty  to  be  In 
writing  (Oeh.  Stat  1915,  |  4889).  Goff  T. 
Goff,  98  Kan.  201,  168  Pac.  26;  Oberlen- 
dep  v.  Butcher,  67  Neb.  410,  93  N.  W.  764. 
The  defendants  do  not  question  this,  but 
argue  that  improvements  made  upon  land  by 
one  who  was  already  the  owner  of  an  un- 
divided interest  therein  cannot  affect  the 
operation  of  either  statute,  because  they  must 
necessarily  be  referred  to  his  pre-existins 
ownership  of  a  part,  and  not  to  an  oral  ar- 
rangement  for  his  becoming  the  owner  of 
the  remainder,  and  that  this  principle  con- 
trols here,  because  John  Kuhn,  Jr.,  was  a 
tenant  in  common  of  the  Trego  county  land, 
which  his  father  had  owned,  and  the  improve- 
ments were  made  upon  that  tract 

The  general  rule  stated  by  the  defendant 
finds  at  least  apparent  support  in  a  part  of 
the  opinion  in  Nay  v.  Mograiu,  24  Kan.  75. 
In  that  case  a  mother  and  her  three  minor 
children  had  owned  a  tract  of  land,  each  hav- 
ing an  undivided  one-fourth  Interest  It 
had  passed  into  the  possession  of  other  per- 
sons. The  mother  brought  action  for  her 
one-fourth.  The  defendants  claimed  full 
title  under  a  deed  from  the  children  and  an 
oral  purdiase  from  the  mother,  supported  by 
possession  and  improvements.  The  trial 
court  found  for  the  plaintiff,  and,  as  there 
was  no  special  finding  to  the  contrary,  this, 
if  necessary  to  uphold  the  Judgment  Implied 
a  decision  against  the  defendants  opon  the 
issue  of  fact  as  to  whether  the  ImproTements 
bad  been  made  in  reliance  upon  an  oral  con- 
tract for  the  mother's  share.  The  Judgment 
was  affirmed;  the  court  indicating  that  tbe 
defendants  were  foreclosed  by  the  decision 
against  them  on  the  facts,  but  dlscnssing 
also  the  rule  already  referred  to  as  apidied 
to  the  situation  there  presented.  The  portion 
of  the  opinion  relating  to  this  phase  of  the 
matter  reads: 

"The  fact  that  no  other  deeds  were  given 
makes  strongly  against  thdr  [Uie  defendants'] 
claim  of  a  purchase  of  plaintHTs  interest  in  the 
land;  and  evidence  to  sustain  a  parol  purchase 
of  land  must  be  dear  and  positive.  •  •  • 
But  conceding  their  understanding  of  the  pur- 
chase to  be  correct  the  statnte  of  frauds  In- 
terposes against  them.  They  bought  and  paid: 
they  took  possession  and  improved;  but  pay- 
ment will  not  take  a  parol  purchase  out  of  the 
statute  of  frauds,  and  possession  and  improTe- 
ment  must  be  referred  to  and  will  be  upheld  un- 
der the  written  title  they  accepted.  As  pur- 
chasers of  the  minors'  interests,  they  had  a 
right  to  the  possession,  and  might  lawfully  en- 
ter and  improve.  Tbey  became  tenants  in 
common  with  plaintiff,  with  equal  right  to  enter. 
No  action  of  trespass  would  lie  against  them. 
Edwards  v.  Fry,  9  Kan.  417.  'What  then,  it 
may  be  ssked,'  said  Woodward,  J.,  Id  Worknum 
v.  Guthrie,  29  Pa.  St  496,  'can  there  be  no  Bale 
of  land  by  parol  among  tenants  in  common 
where  all  are  in  possession?  Certainly  not,  be- 
cause the  statute  of  frauds  and  perjaries  for- 
bids, and  there  cannot  be  such  part  perform- 
ance as  would  take  it  out  of  the  operation  of 
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that  wiae  and  salutary  rule  of  tiUes.'  *  •  • 
So,  where  .a  party  enters  upon  land  under  a 
written  instmment  purporting  to  convey  the 
title  of  certain  joint  owners,  he  may  not,  upon 
a  failure  of  the  title  thus  conveyed,  uphold  a 
parol  purchase  from  another  Joint  owner  by  his 
entry  and  Improvementa.  That  which  he  does 
as  an  owner  must  be  referred  to  that  which  ap- 
parently made  him  an  owner.  Part  perform- 
ance, to  uphold  a  parol  purchase,  must  be  ez- 
cluaive — must  be  referable  solely  to  such  pur- 
chase. •  *  •  We  think  it  would  be  going 
much  beyond  established  limits  to  enforce  a 
parol  pnrchaae  of  an  undivided  interest  in  land 
upon  the  strength  of  part  performance,  when 
there  was  a  written  conveyance  intended  as  a 
conveyance  of  the  larger  interests  in  the  land, 
ander  which  pogsession  was  in  fact  taken  and 
improvements  made.  The  melioration  of  the 
estate  will  be  presumed  to  have  been  made  on 
the  faith  of  the  title  apparently  conveyed.  Acts 
which  presume  a  conveyance  will  be  referred 
to  the  conveyance,  and  that  irrespective  of  the 
validity  of  that  conveyance.  We  conclude,  then, 
that  both  upon  the  findings  and  the  testimony 
the  Judgment  of  the  district  court  was  right." 
Nay  T.  Morgrain,  24  Boin.  75,  7S-80. 

It  will  be  obseryed  that  the  controvemy  aa 
to  whether  the  improTements  were  made  in 
reliance  on  the  oral  contract  was  essentially 
one  of  fact ;  the  decision  being  made  on  that 
basifl.    If  the  lan^age  used  be  regarded  as 
Bupportlng  the  view  that  improvements  made 
by  the  owner  of  an  undivided  Interest  may 
never  be  referred  to  an  oral  contract  for  title 
to  the  remainder,  it  la  out  of  harmony  with 
the  weight  of  authority.     86   Oyc.   666;    2 
Reed  on  the   Statute  of  Fraods,  I  583;    5 
Pomeroy's  Equity  Jnrlspmdence,  f  2241,  p. 
6006,  note  16.    Bee,  also.  Savage  v.  Lee,  ,101 
Ind.  514.    In  two  of  the  texts  dted  the  doc- 
trine of  the  Impossibility  of  part  performance 
of  a  parol  sale  by  one  cotenant  to  another 
is  referred  to  as  peculiar  to  Pennsylvania. 
As  Is  pointed  otit  In  Emery  v.  Dana,  76  N. 
H.  4S3,  84  Atl.  976,  Inasmuch  as  one  cotenant 
may  take  possession  to  the  exclusion  of  the 
others,  so  that  his  holding  becomes  adverse 
as  to  them,  snch  an  occupancy,  accompanied 
by  pennanent  improvements,  should  be  suffi- 
cient to  take  an  oral  contract  out  of  the 
statute  of  frauds.    Here  the  petition  alleged 
that,  pursuant  to  the  agreement  referred  to, 
John  Knhn,  Jr.,  with  his  family,  moved  upon 
the  Trego  county  land  in  1915,  and  placed 
the  improvonents  thereon.     The  allegation 
is  to   be  liberally  construed,  and  must  be 
deemed  to  indicate  that  his  possession  was 
excInslTe.     Moreover,    Us   relations    to   the 
property  left  by  his  father  w^e  quite  dUTer- 
ent    from   those    of   an    ordinary    cotenant 
After  his  mother  had  sleected  her  own  share, 
he  no  longer  had  any  Interest  in  the  north 
half  of  the  quarter  section  in  Trego  county. 
His  rights  with  respect  to  the  quarter  section 
in  Ellis  county,  which  she  had  not  taken, 
were   quallfled  by  the  power  given  her  to 


determine  the  ai>portiomnent  among  her 
three  sons.  In  these  circumstances  the  mov- 
ing upon  the  Trego  county  land  by  John,  Jr., 
implying  its  treatment  as  a  single  tract,  sug- 
gested a  readjustment  of  the  interests  of  the 
devisees — the  distribution  of  his  father's  land 
upon  a  different  basis  from  that  provided 
in  the  will. 

We  conclude  that  the  allegations  of  the 
petition  were  sufficient  to  render  the  oral 
agreement  enforceable  on  the  theory  of  a  part 
performance.  The  allegations  of  the  petition 
bring  the  case  fully  within  the  reasons  of 
the  rule  pentiitting  contracts  otherwise  unen- 
forceable, because  not  in  writing,  to  be  given 
effect  by  reason  of  having  been  partially 
performed.  If  the  plalntlfTs'  predecessor  in 
interest  gave  up  his  claims  to  the  Ellis  county 
land,  and  in  lien  thereof  accepted  the  320 
acres  of  cheaper  land  in  a  body  In  Trego 
county,  and  in  reliance  on  the  agreement 
spent  $3,000  in  permanent  improvements,  it 
would  be  a  fraud  upon  their  rights  to  deny 
them  relief  because  no  writing  had  been 
signed.  The  contract  alleged  is  obviously 
entire,  and  Improvements  upon  any  part  of 
the  240  acres  might  afford  a  basis  for  Its 
enforcement. 

The  defendants  argue  that  the  statement 
of  the  i>etition  that,  during  the  lifetime  of 
his  mother,  John,  Jr.,  was  to  pay  her  one- 
fourth  of  the  crop  raised  on  the  additional 
80-acre  tract,  shows  that  his  occupancy  was 
that  of  a  tenant.  If  that  would  be  the -in- 
ference from  this  allegation,  standing  alone, 
it  must  yield  to  express  averments  to  the 
contrary  found  in  the  pleading. 

[2]  2.  It  is  also  contended  that  the  peti- 
tion is  defective  in  not  alleging  that  the 
fourth  part  of  the  crop  on  the  additional 
SO  has  been  paid  to  the  ^tator's  widow  as 
required  by  the  agreement  pleaded.  This 
payment  was  not  of  a  part  of  the  price  to 
be  paid  for  the  land  at  the  time  of  Its  pur- 
chase, in  snch  sense  as  to  bring  it  within  the 
rule  making  it  a  condition  precedent  to  the 
enforcement  Of  the  contract 

[S]  8.  The  petition  referred  to  the  qnit- 
daim  deed  to  his  mother  as  having  been 
executed  by  John  Kuhn,  Jr.,  after  the  im- 
provements had  been  made,  and  as  conveying 
all  his  Interest  in  the  land.  The  defendants 
seek  to  give  this  an  interpretation  Indicating 
an  actual  transfer  of  the  title,  independent  of 
and  subsequent  to  the  contract.  The  deed 
Is  pleaded  as  having  been  executed  in  pur- 
suance of  the  oral  agreement,  and  no  forced 
construction  is  required  to  interpret  the  peti- 
tion as  meaning  that  the  agreement  included 
a  provision  tor  the  giving  of  this  deed,  to 
be  effective  as  though  made  at  once,  in  order 
tp  lodge  formal  title  in  the  grantee  for  the 
purposes  Indicated. 

The  judgment  is  affirmed. 

All  the  Justices  concurring. 
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EMICK  V.  SWAFFORD  et  at.     (No.  22418.) 

(Supreme  Court  of  Kansas.     Jul^  10,  1820.) 

(ByUdbiu  by  th«  Covrt.) 

1.  Reformation  of  Instruments  <3=330— Chattel 
mortgaoe  may  be  reformed  In  replevin  suit. 

In  a  suitable  case  a  chattel  mortgage  may 
be  reformed  for  mutual  mistake,  in  an  action 
of  replevin  based  thereon. 

2.  Reformation  of  instruments  <s=928— Dapll- 
eate  Instrument  may  be  reformed  as  to  ex- 
eoutlon  oredltore. 

When  a  chattel  mortgage  is  executed  in 
duplicate,  the  mortgagor  signing  both  papers, 
one  being  filed  with  the  register  of  deeds,  the 
other,  which  is  retained  b;  the  mortgagee,  may 
be  reformed  by  the  restoration  of  words  print- 
ed in  the  blank  form,  through  which  a  line 
had  inadTcrtently  been  drawn,  such  reformation 
being  made  effectiTe  as  to  execution  creditors 
as  well  as  to  the  mortgagor. 

3.  Chattel  mortgages  «s>4l  —  Eaoh  copy  of 
mortgage  executed  In  duplicate  Is  original. 

In  the  situation  stated  each  paper  is  an 
original,  and  the  instrument  filed  with  the  regis- 
ter could  be  enforced  without  a  formal  cor- 
rection of  the  other. 

4.  Chattel  mortgages  <3=>47  —  Description  of 
property  held  suffloient. 

A  diattel  mortgage  is  not  roid  for  want  of 
a  more  definite  description,  which  describes  the 
property  covered  as  all  the  personalty  of  every 
kind  owned  by  the  mortgagor,  and  shows  that 
it  is  in  his  possession  and  in  a  certain  county. 

5.  Appeal  and  error  «s>843(2)— Right  to  re- 
turn of  property  In  replevin  not  considered, 
where  demurrer  to  petition  erroneously  sus- 
tained. 

Inasmuch  aa  the  sustaining  of  a  demurrer 
to  the  petition  in  a  replevin  case  is  held  to 
have  been  erroneous,  there  is  no  occasion  for 
reviewing  the  refusal  of  the  court  thereupon 
to  inquire  into  the  right  of  the  defendants  to 
a  return  of  the  property. 

Appeal  from  District  Court,  Cloud  County. 

Action  by  C.  B.  Emick  against  J.  W.  tiwaf- 
ford  and  others.  From  a  Judgment  sustain- 
ing a  demurrer  to  the  petition,  plalntitr  and 
defendant  John  Ferguson  (tppeal.  Keversed 
ahd  remanded,  with  directions. 

Kennett,  Hunter  &  Kennett,  of  Concordia, 
for  appellant. 

Pulsifer,  Hunt  &  Short,  of  Concordia,  for 
appellees  and  cross-appellant 

MASON,  i.  An  execution  against  John 
Ferguson  was  levied  upon  three  mares  and 
a  colt  as  his  property.  C.  E).  Emlck  brought 
replevin  against  the  sheriff,  claiming  to  be 
entitled  to  the  property  under  a  chattel  mort- 
gage. Later  the  mortgagor  and  the  execu- 
tion credlto(r  were  also  made  defendants. 
The  plaiutur  obtained  possession,  and  no  re- 


delivery bond  was  given.  The  execution  of 
the  mortgage  was  denied  under  oath.  The 
trial  of  the  case  was  begun,  and  the  plaintiff 
offered  in  evidence  an  instrument,  partly 
printed  and  partly  typewritten,  signed  by 
Ferguson,  and  corresponding  to  ttie  one 
pleaded,  except  that  a  pencil  line  drawn 
through  a  part  of  the  printed  matter  which 
was  not  appropriate  to  the  purpose  had  been 
extended  so  as  to  cover  the  words  "do  hereby 
sell  and  mortgage  unto."  An  objection  to  its 
admission  on  account  of  this  defect  was  sus- 
tained. The  plaintiff  after  an  Interval  asked 
and  was  given  live  days  in  which  to  amend 
his  i>etition;  the  Jury  being  discharged.  An 
amended  petition  was  duly  filed,  to  which  a 
demurrer  for  want  of  facts  and  for  misjoin- 
der was  sustained,  and  the  plaintiff  and  the 
mortgagor  appeal ;  the  appeal  being  resisted 
by  the  sheriff  and  execution  creditor. 

The  amended  answer  asked  for  a  reforma- 
tion of  the  mortgage,  based  upon  these  allega- 
tions with  reference  to  Its  execution: 

"That  in  executing  the  same  a  piece  of  car- 
bon  paper  was   inserted    between   two    blank 
printed  forms  of   a  mortgage  in   which    were 
blanks  to  be  filled  in,  and  that  the  data  as  to 
the  notes   secured,  and   other  data  was   filled 
in   said  mortgage,   and  that  in  attemptins  to 
make  said  printed  form  conform  to  the   con- 
tract of  parties  a  lead  pencil  line  was  inad- 
vertently and  by  mutual  mistake  and  the  mis- 
takp  of  the  scrivener  drawn  through  the  words 
'do  sell   and   mortgage   unto'   printed  on    said 
form,    said    lead   pendl   line   partially    obacor- 
ing  said  printed  words  on  the  outside  copy  of 
said  mortgage.     That  said  mortgage  was   ex- 
ecuted in  duplicate  originals  by  the  use  of  said 
carbon   paper,   and    the    impressions    on    both 
papers  were  made  at  the  same  time.    That  on 
the  inside  copy  on  which  the  carbon  impression 
was  made  the  lead  pencil  line  was  drawn  just 
above  the  edge  of  the  words  'do  sell  and  mort- 
gage unto'  printed  on  said  form.     That   said 
carbon    impression   was    duly   signed    by    astld 
Ferguson  at  the  same  time  said  outside  copy 
was  signed,  and  was  also  witnessed  by  Adal- 
bert Buckley,  and  that  the  first  duplicate  orig- 
inal of  said,  mortgage  was  retained  by  plaintiff 
and  the   other  duplicate  original,   that   is    the 
one  with  the  carbon  impression  on  was   filed 
for  record  in  the  office  and  was  duly  recorded 
in  the  office  of  the  register  of  deeds.    •    *     • 
That  plaintiff  did  not  discover  until  on  or  about 
the   28th   day   of   September,    1918    (the     day 
the  trial  was  begun),  that  said  lead  pencil   line 
obscured  the  said  words  on  said  outside  or   ex- 
posed duplicate  originaL    That  said  defendant 
Ferguson    and   plaintiff    mutually    intendeil     to 
execute  a  chattd  mortgage  in  which  said  words 
were  not  stricken  out,  and  that  said  mortgage 
was  duly  signed  while  both  parties  thereto  were 
under  the  impression  and  understood  that  aaid 
words  had  not  been  obscured." 

[1]  1.  Althou^  the  reformation  of  a  chat- 
tel mortgage  in  what  was  otherwise  a  purely 
legal  action  for  its  enforcement  was  allow-ecl 
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in  Stewart  ▼.  Falkenberg,  82  Kan.  676,  109 
Pac.  170,  the  appellees  question  tbe  propriety 
of  such  a  proceeding,  and  suggest  that  in  tbat 
case  tbe  question  of  misjoinder  of  a  salt  In 
equity  with  a  law  action  based  on  tort  was 
not  considered  or  discussed.  We  see  no  basis 
for  an  objection  to  the  procedure  followed, 
nor  any  way  in  which  the  rights  of  tbe  de- 
fendants could  be  prejudiced  thereby.  The 
statute  permits  the  joinder  of  legal  and  equi- 
table causes  of  action  and  defenses,  tien. 
SUt.  1915,  ff  6979,  6989  (Ck>de  Olv.  Proc.  Si 
88,  97).  In  code  states  the  practice  of  reform- 
ing an  instriunent  in  the  same  action  in 
which  Its  enforcement  is  sought  by  a  legal 
remedy  has  been  specifically  recognized.  34 
Cyc.  364;  Taylor  State  Bank  v.  Baumgart- 
ner,  27  N.  D,  606,  147  N.  Vv.  386;  Delaware 
Ins.  Co.  V.  HIII  (Tex.  Civ.  App.)  127  S.  W. 
283.    See.  also,  23  R.  C.  L.  356,  note  16. 

[2]  2.  The  contention  is  made  that,  even  if 
the  mortgage  might  properly  be  reformed  as 
between  the  mortgagor  and  mortgagee,  the 
reformation  should  not  be  given  any  force  as 
to  the  appellees  because  their  rights  had  ac- 
crued while  the  Instrument  was  defective. 
There  is  no  possible  way,  however,  in  which 
the  api>ellees  could  have  been  misled  to  their 
disadvantage  by  the  defect,  because  the  rec- 
ord showed  a  complete  mortgage.  By  reason 
of  that  situation  it  was  competent  for  the 
court  to  permit  the  reformation  to  be  made 
effective  as  to  them.  It  is  true  that  tbe  po- 
sition of  a  creditor  who  seeks  to  seize  mort- 
gaged chattels  in  satisfaction  of  his  claim 
is  different  from  that  of  a  purchaser,  in  that 
his  rights  as  against  an  unrecorded  mort- 
gage are  not  affected  by  his  having  actual 
notice  of  its  existence.  Here,  however,  there 
was  no  want  of  record — the  document  on  Ule 
gave  the  creditor  legal  notice  ot  the  plain- 
tiff's daim,  whether  or  not  he  had  any  other 
information  concerning  it 

[3]  3.  Moreover/ while  it  is  doubtless  prop- 
er that  tbe  Inadvertent  striking  out  of  the 
words  In  the  document  retained  by  the  mort- 
gagee should  be  recognized  and  corrected, 
such  action  is  a  mere  matter  of  form.  Inas- 
much as  the  mortgage  was  prepared  and 
signed  in  duplicate  there  were  two  originals, 
and  tbe  document  filed  with  the  register  of 
deeds  could  be  treated  as  the  mortgage  and 
enforced  as  such.  "It  is  well  settled  that, 
where  a  writing  is  executed  In  duplicate  or 
multlplicate,  eadi  of  the  parts  is  the  writing 
whicli  is  to  be  proved,  because  by  the  acts  of 
the  parties  each  Is  made  as  mndi  the  legal 
act  as  the  other."  international  Harvester 
Co.  T.  Elfstrom,  101  Minn.  263,  266,  112  N. 
W.  252,  12  U  R.  A.  (N.  S.)  343,  118  Am.  St. 
Rep.  626,  11  Ann.  Cas.  107.  See,  also,  l<:nnght 
V.  Railway  Co.,  96  Kan.  546,  152  Pac.  629; 
2  Wigmore  on  Evidence,  {  1232;  17  Cyc. 
617 ;  First  National  Bank  v.  Jamieson,  63  Or. 
694,  128  Pac.  433.    In  the  case  in  which  the 


language  Just  quoted  was  used  the  writing,, 
including  the  signature,  was  produced  in  du- 
plicate throughout  by  the  use  of  carbon  pa- 
per, but  this  was  not  true  of  the  cases  dted 
in  its  support  The  situation  here  presented 
is  not  tliat  of  a  contract  supposed  to  be  pre- 
pared in  duplicate,  in  which  the  two  versions 
turn  out  to  be  dissimilar  in  reject  to  some 
material  item,  such  as  a  number  or  amount 
The  extending  of  the  pencil  mark  through 
tbe  words  "do  hereby  sell  and  mortgage  un- 
to," in  the  paper  retained  by  the  mortgagee 
could  perha[>s  be  disregarded  as  an  obvious 
inadvertence ;  the  real  purpose  of  the  instru- 
ment being  readUy  ascertainable  from  the 
language  that  remained.  At  all  events  the 
instrument  as  it  stood  was  either  a  good 
chattel  mortgage  of. the  same  effect  as  tliat 
on  file,  or  it  was  of  no  legal  force  whatever; 
it  was  not  a  completed  contract  of  a  differ- 
ent import 

[4]  4.  An  objection  is  made  to  the  validity 
of  the  mortgage  as  against  the  appellees  on 
the  ground  that  the  property  Intended  to  be 
covered  is  not  so  described  as  to  make  the 
instrument  enforceable  as  to  them.  The  de- 
scription, which  follows  a  recital  that  the 
property  was  in  the  possession  of  the  mort- 
gagor, reads:  "All  my  personal  property  of 
every  kind  and  nature."  A  provision  follows 
as  to  thfe  ^ect  of  an  attempt  to  remove  it 
from  Cloud  county,  carrying  a  necessary  im- 
plication tbat  it  was  then  located  there,  so 
that  the  mortgage  by  its  terms  covered  all 
tbe  personal  property  owned  by  Ferguson, 
and  showed  that  it  was  in  his  possession  and 
in  that  county.  Crisfeld  v.  Neal,  36  Kan. 
278,  13  Pac.  272.  If  the  description  had  read, 
"Three  mares  and  a  colt"  and  Ferguson  had 
owned  no  other  animals  to  which  that  de- 
scription could  apply,  it  would  liave  been  suf- 
ficient under  the  decision  Just  cited,  and  un- 
der Brown  v.  Holmes,  13  Kan.  482,  48ii. 
There  the  condusion  reached  was  rested 
largely  upon  the  fact  tbat  this  court.  In  hold- 
ing tbe  description,  "one  hundred  and  twen- 
ty-four head  of  mules,  now  in  the  territory 
of  Kansas,"  to  be  insutUdent,  had  said  that 
If  the  property  had  been  described  as  all  the 
mules  the  mortgagor  had  in  the  territory,  or 
as  the  same  then  in  the  care  of  H.  C.  Branch, 
in  Leavenworth  county,  Kan.,  "third  persons 
might  •  •  •  bave  been  able  to  identify 
the  property,  aided  by  inquiries  which  the 
mortgage  Itself  .would,  in  that  case,  have  In- 
dicated and  directed."  tiolden  v.  Cockrll,  1 
Kan.  259,  266  (81  Am.  Dec.  510).  "A  mort- 
gage of  all  the  grantor's  property  of  a  certain 
kind  in  a  specified  locality  is  sufiident"  11 
O.  J.  461.  That  the  property  referred  to  be- 
longs to  the  mortgagor  Is  an  element  in  its 
description.  That  he  owns  no  other  property 
with  which  that  intended  might  be  confused 
aids  in  its  identiflcaton.  A  description  of 
the  mortgaged  property  as  all  the  horses  a 
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man  owned  could  be  applied  with  more  ease 
and  certainty  than  If  (t  covered  only  all  over 
a  certain  age.  That  the  mortgage  covers  all 
the  mortgagor's  personalty  of  every  sort 
makes  it  easier  rather  than  harder  to  deter- 
mine whether  a  particular  piece  of  property 
is  included.  If  it  belongs  to  him  It  is  sub- 
ject to  the  lien.  Any  limitation  Imposes  the 
need  for  applying  some  further  test.  We 
conclude  that  the  mortgage  was  not  void  for 
'infant  of  a  more  definite  description. 

[6]  5.  The  appellants  by  way  of  cross-ap- 
peal complain  of  the  refusal  of  the  court  up- 
on the  sustaining  of  the  demurrer  to  the 
amended  petition  to  proceed  to  inquire  Into 
their  right  to  the  possession  of  the  property 
taken,  in  accordance  with  the  statute.  Uen. 
Stat  1815,  i  7076  (Code  Civ.  Proc.  S  ^^h  As 
one  reason  for  refusing  to  enter  Into  the  in- 
quiry the  court  stated  that  during  the  Uve 
days  allowed  the  plaintiff  to  amend  his  peti- 
tion the  Jurymen  had  been  discharged  from 
attendance,  and  no  Jury  was  present.  In  any 
event,  inasmuch  as  the  amended  petition  is 
held  not  to  be  demurrable,  there  can  be  no 
occasion  for  directing  such  an  inquiry  now. 

The  Judgment  Is  reversed,  and  the  cause  is 
remanded,  with  directions  to  overrule  the  de- 
murrer. ' 

All  the  Justices  concurring. 


(107  Kan.  88S) 

MILLER  V.  KYLE. 


(No.  22797.) 


(Supreme  Court  of  Kansas.    July  10,  1920.) 

(Syttabu*  hv  the  Court.) 
Prinolpal  and  agent  €=323(1)— Trustt  «=>I7, 
18(5),  96— Evidence  insufflclent  to  show  that 
defendant  agreed  to  purchase  land  at  sher- 
iff's sale  and  held  it  for  plaintiff;  no  action 
maintainable  for  breach  of  oral  agreement  to 
bold    land    purchased    at   sheriff's    sale    for 
owner. 
The  proceedings  examined,  and  held,  there 
was  no  evidence  to  sustain  allegations  of  the 
petition  that  the  defendant  agreed  to  attend  a 
sheriff's  sale  of  the  plaintiff's  land  and  bid  in 
the  lahd  as  the  plaintiff's   agent.     Held,  fur- 
ther, no  action  is  maintainable  for  breach  of  an 
oral  agreement  on  the  part  of  the  defendant 
that,  if  the  defendant  bid  in  the  land,  she  would 
hold  it  for  the  plaintiff,  and  transfer  it  to  him 
on  being  reimbursed. 

Appeal  from  District  Court,  Kiowa  County. 

Action  by  R.  H.  Miller  against  Esther 
Kyle.  Demurrer  to  plaintiff's  evidence  was 
sustained,  and  he  appeals.    Affirmed. 

C.  H.  Bissett,  of  Greensburg,  and  William 
Barrett,  of  Pratt,  for  appellant 

O.  G.  Underwood,  of  Greensburg,  for  ap- 
pellee. 


BUBOH,  J.  The  action  was  one  to  recoup 
the  loss  sustained  on  account  of  breach  of  an 
oral  agreement  to  hold  land  purchased  at 
sherifTs  sale  until  the  owner  could  reimburse 
the  purchaser,  and  thereby  obtain  the  land. 
A  demurrer  to  the  plalntUTs  evidence  was 
sustained,  and  he  appeals. 

The  land  was  situated  ii)  Oklahoma.  The 
plaintiff  permitted  foreclosure  of  a  lien  and 
sale  of  the  land,  in  order  to  bar  an  adverse 
claim.  The  defendant  was  interested  in  pro- 
tecting an  Inferior  lien.  She  went  to  Okla- 
homa, bought  in  the  land,  and  then  <sold  It, 
At  the  time  the  plaintiff  was  in  the  army, 
and  his  interests  were  in  charge  of  an  agent; 
Wacker.  Pertinent  allegations  of  the  peti- 
tion follow: 

"It  was  agreed  by  and  between  this  defend- 
ant and  H.  W.  Wacker,  agent  for  plaintifiC, 
that  this  defendant  Esther  E^le,  would  go  to 
Guymon,  Okl.,  as  the  agent  and  representative 
of  this  plaintiff,  and  in  his  place  and  in  his 
stead,  and  in  the  place  of  H.  W.  Wacker,  plain- 
tiffs agent  and  bid  above-described  land  in 
at  the  sale  to  be  held  at  that  place;  that  this 
defendant  would  hold  the  certificate  of  pur- 
chase, as  agent  for  plaintiff,  until  defendant  was 
paid  the  amount  of  her  bid,  and  upon  the  pay- 
ment of  the  amount  of  the  Judgment  against 
said  land  this  defendant  would  assign  her 
certificate  of  purchase  or  Ud  to  this  plwintiff, 
so  that  deed  would  issue  to  plaintiff. 

"That  according  to  said  agreement  and  un- 
derstanding, the  defendant  was  to  go  to  Guy- 
mon, Okl.,  and  bid  said  land  in  for  plaintiff; 
this  defendant  did  go  to  Guymon,  Okl.,  as  the 
agent  of  the  plaintiff,  R.  H.  Miller,  and  bid 
said  land  in  at  a  sale  there  held;  that  this 
plaintiff  relied  and  acted  upon  such  agreement, 
and  believed  and  trusted  this  defendant  to 
carry  out  the  terms  of  the  contract  as  his 
agent.    •    •    • 

"Tbat  this  defendant  as  agent  for  plaintiff, 
in  violation  of  her  agreement  as  snch  agent, 
on  her  return  from  Guymon,  Okl.,  stopped  off 
at  Hooker,  Okl.,  and  sold  above-described  land 
as  her  own,  and  now  unlawfully  refuses  and 
neglects  to  comply  with  her  contract  with  this 
plamtiff.    •    •    • 

"Plaintiff  says  that  defendant  had  no  intention 
of  complying  with  her  contract  from  the  besin- 
ning;  tbat  she  made  such  agreement  and  ac- 
cepted the  agency  of  plaintiff  to  look  after 
bidding  such  land  in  for  the  purpose  of  gettins 
title^to  above-described  land  and  selling  it  at  a 
profit    •    •    • 

"Plaintiff  further  says  that  it  was  under- 
stood and  agreed  that  defendant  was  to  bid, 
aa  agent  for  plaintiff,  the  amount  of  above-men- 
tioned liens,  costs,  and  taxes  against  said  land." 

Wacker  testified  for  the  plaintiff  aa  fol- 
lows: 

"Q.  What  did  she  say  about  going  down 
there  to  represent  Mr.  MiUer--what  did  ah* 
say?  A.  She  was  going  down  there  to  repre- 
sent, of  course,  herself  in  this  matter. 

"Q.  What  did  you  say  to  her  then?  A.  I 
asked  her,  If  you  would  buy  the  land  In,  -will 
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70U  giTe  Mr.  Miller  six  months  to  redeem 
it  inr 

"Q.'What  did  she  say?     A.  Said  she  would. 

"Q.  Who  were  you  representine  there?  Mr. 
Miller  had  asked  yoa  to  represent  him?  A. 
les. 

"Q.  Tou  did  tell  Mrs.  Kyle,  however,  that 
yon  wanted  her  to  bid  that  land  in,  and  you 
wanted  her  to  hold  it  for  six  months  for  Mr. 
Miller?  That  was  understood,  wasn't  it?  A. 
Tea. 

"Q.  And  she  agreed  to  do  that?    A.  Tea. 

"Q.  And  if  during  the  six  months  she  was 
paid  back  the  amount  that  was  due  her,  that 
(he  would  deed  it  over  to  Mr.  Miller?    A.  Yes. 

"Q.  That  was  understood  there?    A.  Tes. 

"Q.  And,  further,  yon  told  her  that  if  she 
would  go  down  there  tliat  you  would  not  go 
down;  that  yon  would  depend  upon  that  now, 
didn't  you?  A.  No;  I  don't  think  I  said  that, 
Mr.  Barrett 

"Q.  IKd  you  tell  her  that  you  would  not  go 
down  now?  A.  Yes;  it  was  understood  that  I 
was  not  going.    •    •    • 

"Q.  You  thought  there  was  six  months'  re- 
demption period  that  Dr.  MiUer  had  on  that? 
A.  Yes. 

"Q.  You  also  thought  the  sale  would  not  be 
valid  anyway?    A.  Yes. 

"Q.  Yon  answered  counsel  a  moment  ago 
that  Mrs.  Kyle  wag  going  down  there  to  repre- 
sent herself  in  buying  this  land?     A.  Yea,  sir. 

"Q.  It  was  understood  she  was  going  there 
to  protect  her  own  interests  in  this  sale?  A. 
Yes;  and  the  bank. 

"Q.  Protect  herself  and  the  bank  in  tUs 
sale?    A  Yes,  air. 

"Q.  And  she  was  not  going  there  to  represent 
Mr.  Miller?  A.  No:  I  think  not.  I  would  not 
consider  it  that  way." 

There  was  other  testimony  tor  the  plaintiff 
that  It  was  believed  the  sale  would  not  be 
valid,  because  the  plaintiff  was  in  the  army ; 
that  It  was  oselesa  for  anybody  to  attend 
the  sale,  because  It  would  not  be  valid;  and 
that  Wacker  could  not  attend  the  sale,  be- 
cause he  had  threshing  to  look  after  on  the 
day  of  the  sale. 

The  allegation  of  agency  not  only  was  not 
proved,  but  was  disproved.  Wacker  himself 
admitted  the  defendant  did  not  go  to  the 
sale  to  bid  in  the  land  as  agent  for  the  plaln- 
tilT,  and,  with  the  subject  of  agency,  the  sub- 
ject of  fraudnlently  making  a  contract  of 
agency  went  oat  of  the  case. 

Wacker  did  not  refrain  from  attending  the 
sale  because  the  defendant  was  going.  Coon- 
ad  on  his  side  of  the  case  pressed  him  to 
give  an  affirmative  answer  to  a  leading  ques- 
tion, which  would  have  shown  be  gave  up 
going  because  he  was  depending  on  the  de- 
fendant, and  he  declined  to  give  the  desired 
ansrwer.  There  is  no  evidence  whatever  that 
any  other  parpose  or  plan  to  protect  the 
plaintiff  at  the  sale  was  relinquished  or  frus- 
trated because  the  def«idant  decided  to  at- 
tend the  sale.  On  the  other  hand,  the  proof 
was  that  attendance  at  the  sale  was  not  con- 
sidered important 


The  evidence  reduced  the  transaction  to 
this:  The  defendant  was  going  to  Oklahoma 
to  represent  herself  at  the  sale.  Wacker  was 
not  going.  He  asked  the  defendant,  if  she 
bid  in  the  land,  if  she  would  hold  it  for  the 
plaintiff,  and  transfer  it  to  the  plaintiff,  pro- 
vided within  six  months  she  were  repaid. 
The  defendant  said  she  would.  This  con- 
stituted the  oral  agreement  relating  to  land, 
void  nnder  the  statute  of  frauds,  and  not 
capable  of  sustaining  an  action  for  its 
breach. 

The  doctrine  of  trusta  Is  invoked.  The 
trust  concerned  land,  was  not  created  by 
writing  signed  by  the  defendant,  and  so  was 
void  as  an  express  trust,  under  section  1  of 
the  trust  statute.    Gen.  Stat  1915,  f  11674. 

The  defendant  was  not  the  idalntiff's 
agent,  and  no  other  confidential  relation  ex- 
isted betwe^i  them.  The  defendant  repre- 
sented herself,  Wacker  represented  the  plain- 
tiff, and  they  dealt  with  each  other  as  any 
owner  and  prospective  purchaser  might  deal 
in  respect  to  land  about  to  be  sold  at  sher- 
iff's sale.  Sections  6  aAd  8  of  the  trust  stat- 
ute  obVlously  do  not  apply,  and  the  only 
ground  for  declaring  a  trust  by  implication 
of  law  is  that  the  defendant  violated  the  oral 
agreement  which  Is  not  sufficient  Silvers  v. 
Howard,  106  Kan.  762,  100  Fac.  1,  and  cases 
dted  in  the  opinion. 

The  Judgment  of  the  district  oonit  ia  af- 
flrpied. 

All  the  Justices  concurring. 


aOT  Kan.  260) 

FULLER  V.  PRESTON  at  al.    (No.  22584.)* 

(Supreme  Court  of  Kansas.     July  10,  1920.) 

(ByOabut  6v  the  Court.) 

1.  Brokers  «3s>4g(2)— Pnroliasar's  oontraot,  re- 
serving right  to  deoliae  to  oompiate,  held 
sale  Justifying  oommlssloa. 

Where  a  broker  who  has  been  employed  to 
find  a  purchaser  for  real  estate  produces  a  pros- 
pect with  whom  the  owner  enters  into  a  con- 
tract which  otherwise  would  amount  to  one 
for  a  sale,  its  character  as  such  is  not  neces- 
sarily lost,  and  the  right  to  a  commission  de- 
feated, by  the  mere  fact  that  it  reserves  to 
the  proposed  buyer  the  right  to  decline  to 
complete  the  purchase,  the  owner  in  that  event 
to  retain  part  payments  already  made. 

2.  Brokers  €=>86( I)— Alleged  option  oontraot 
held,  under  evidence,  contract  for  sale  au- 
thorizing oommissloRS. 

The  evidence  is  held  to  show  prima  facie 
that  a  written  contract,  entered  into  by  the 
owner  of  real  properly  and  a  prospective 
buyer,  waa  one  for  a  sale,  notwithstanding  tt 
described. itself  as  an  option  agreement  con- 
tained no  promise  on  the  part  of  the  prospec- 
tive buyer  to  complete  the  purchase,  and  en- 
abled him,  after  an  occupancy  of  three  years, 
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to  escape  further  liability  by  turning  back  the 
property,  the  owner  to  retain  all  payments  that 
had  been  made.  Among  other  circumatances 
regarded  as  Justifying  this  view  are  these: 
The  contract  included  an  assumption  by  the 
buyer  (unqualified  unless  by  inference)  of  an 
existing  mortgage,  and  of  the  payment  of  taxes 
and  insurance;  this  mortgage  was  given  to  raise 
money  to  erect  a  building  suitable  to  the  buy- 
er's needs;  the  buyer  took  possession,  in- 
stalled expensive  machinery,  and  kept  ap  the 
payments  at  least  until  the  time  of  the  trial, 
such  payments  being  considerably  in  excess 
of  the  rental  value. 

3.  Brokers  «=»69— Effect  of  existing  and  future 
mortgages  on  amount  of  oommlsslons  on  sale 
stated. 
Where  property  is  listed  with  a  real  es- 
tate broker  for  sale  for  a  stated  amount,  which 
includes  an  ezistiog  mortgage,  the  commission 
unless  for  some  special  reason  to  the  contrary 
should  be  based  on  a  sale  for  that  amount. 
But  where  In  order  to  promote  the  sale  money 
for  improving  the  property  is  raised  by  a 
mortgage  executed  by  the  owner  and  guaran- 
teed by  the  buyer,  who  assumes  its  payment, 
the  commission  should  not  be  increased  on 
that  account,  unless  an  agreement  to  that 
effect  may  be  implied  from  other  circmnstances. 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  Wilbert  H.  Fuller,  doing  business 
aa  the  Fuller  Real  Estate  Eixchange,  against 
Charles  A.  Preston  and  another.  Judgment 
for  defendants,  and  plaintiff  appeals.  Be- 
versed  and  remanded. 

O.  A.  Keach,  of  Wichita,  for  appellant 
E.  L.  FoulUe,  of  Wichita,  for  appellees. 

MASON,  J.  Wilbert  H.  Fuller  sued  Charles 
A.  and  Lillian  B.  Preston  for  a  real  estate 
broker's  commission  of  $325.87,  claimed  to 
have  been  earned  by  his  having  found  tbcm 
a  purchaser  for  property  listed  with  blm  for 
that  purpose.  A  demurrer  to  his  evidence 
was  sustained,  and  he  appeals. 

It  was  sufficiently  shown  that  he  was  em- 
ployed to  find  a  buyer,  and  that  through  his 
procurement  negotiations  were  entered  into 
between  the  defendants  and  the  Coca-Cola 
Bottling  Company,  a  corporation,  which  cul- 
minated In  a  written  agreement  in  relation  to 
the  property.  The  vital  controversy  is  wheth- 
er the  contract  was  one  for  a  sale,  as  contend- 
ed by  the  plaintiff,  or  was  a  mere  grant  to  the 
corporation  of  an  option  to  purchase,  coupled 
with  a  lease  for  not  more  than  three  years, 
as   the  defendants  assert. 

The  defendants  suggest  that  the  plaintiff 
did  not  try  to  negotiate  a  sale — that  his  ef- 
forts were  directed  wholly  to  the  leasing  of 
the  property.  Some  of  the  evidence  perhaps 
had  a  tendency  to  sustain  this  view.  But 
although  no  testimony  was  Introduced  ex- 
cept In  behalf  of  the  plaintiff,  he  was  not 
absolutely  bound  by   any   of  it,  excepting 


that  of  the  agent  who  represented  him  In 
the  transaction.  This  agent  testified:  That 
the  secretary  of  the  'corporation  flist  talked 
with  him  about  buying  the  property.  That 
"the  negotiations  were  dependent  upon  hia 
buying  the  property.  They  were  not  leasing 
the  property  then.  «  •  •  About  the  sec- 
ond or  third  conversation  between  him  [tha 
secretary]  and  the  witness'  they  talked  about 
buying  defendants'  property."  It  appeared 
that  in  order  to  render  the  premise?  suitable 
for  the  use  of  the  corporation  a  considerable 
sum  would  have  to  be  expended  in  complet- 
ing a  building  thereon.  The  abstract  shows 
this  evidence  of  the  plalntUCs  agent: 

"The  witness  talked  with  the  Coca-Cola 
Bottling  Company  about  the  $12,500  price  as  a 
price  that  they  would  be  willing  to  pay,  pro- 
vided they  could  get  satisfactory  terms  for 
payment,  and  they  said  the  price  would  be  sat- 
isfactory, provided  the  building,  was  finished  to 
meet  their  requirements  and  suitable  terms 
(for  payment)  could  be  arranged. 

"Mr.  Jefford.<i  (the  secretary)  stated  In  this 
connection  that  they  were  not  in  position  at 
that  time  to  pay  a  suitable  amount  of  cash,  nor 
would  they  be  for  several  years;  that  they 
were  putting  in  a  large  amount  of  machinery  in 
the  building,  which  would  take  a  lot  of  money 
to  dear  up,  and  they  could  only  meet  good,  snb- 
stantial  monthly  payments  and  the  final  pay- 
ment at  the  end  of  three  or  fonr  years.  The 
amount  of  this  final  payment  would  be  de- 
pendent entirely  on  the  amount  of  the  loan  ob- 
tained. Actual  figures  could  not  be  given  by 
Mr.  Jeffords  because  the  loan  might  eventually 
be  $6,500.00  or  $7,500.00,  or  might  be  $8,- 
600.00." 

To  take  care  of  an  existing  mortgage  of 
$1,000  and  to  provide  a  fund  for  completing 
the  building  referred  to  the  defendants  bor- 
rowed $8,325  from  a  building  and  loan  associ- 
ation, which  was  used  for  that  purpose,  the 
Coca-Cola  Company  guaranteeing  the  payment 
of  the  note.  The  defendants  executed  a  war- 
ranty deed  for  the  property  to  the  Coca- 
Cola  Company,  and  deposited  It  with  the 
building  and  loan  association,  together  with 
the  written  contract  already  referred  to,  the 
deed  to  be  delivered  upon  the  payment  of 
the  $3,500  mentioned  in  the  contract,  which 
read  as  follows: 

"Option  Agreement. 

"UtOan  B.  Preston  &  Wf.  to  Ooca-Cola 
Bottling  Company. 

"For  and  in  consideration  of  the  sum  of  three 
hundred  and  no/100  dollars  ($300.00)  to  us  paid, 
receipt  of  which  is  hereby  acknowledged,  we 
Lillian  B.  Preston  and  Charles  A.  Preston,  wife 
and  husband,  hereby  grant  unto  the  Coca-Cola 
Bottling  Company,  of  .Wichita,  Kansas,  a  cor- 
poration organized  and  existing  under  the  laws 
of  said  state,  an  option  to  purchase  the  fol- 
lowing described  real  estate  situated  in  Sedg- 
wick county,  state  of  Kansas,  to  wit:  Lots 
ten  and  twelve  on  Washington  avenue,  in  block 
B,  Bnglish's  subdivision  to  the  city  of  Wichita, 
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npon  the  following  termi;  Thlrty-fiTe  hundred 
dollars  ($3,500)  in  cash,  on  or  before  the  first 
day  of  May,  A.  D.  1921,  together  with  interest 
thereon  at  the  rate  of  rix  per  cent,  per  annnm 
from  this  date  and  the  payment  of  all  taxes  and 
inaurance  on  said  premises  as  the  same  mature. 
"If  the  said  sum  of  thirty-five  hundred  dol- 
lars ($3,500)  togethier  with  interest,  taxes  and 
insurance,  as  aforesaid,  is  paid  by  said  the 
Coca-Cola  Bottling  Co.,  Inc.,  of  Wichita,  Kan- 
sas, the  nndersigned  will  deliver  to  the  said 
Coca-Cola  Bottling  Cktmpany  a  warranty  deed 
t«  said  property,  properly  executed,  famishing 
at  that  time  an  abstract  showing  good  mer- 
chantable title  except  as  herein  provided,  which 
deed  shall  be  executed  as  of  this  date,  by  the 
imdersigned,  and  deposited  with  this  contract  in 
escrow  in  the  Wichita  Perpetual  Building  & 
Loan  Assodatidn  to  be  delivered  to  said  the 
Coca-Cola  Bottling  Company,  npon  the  payment 
of  said  thirty-five  hundred  dollars  as  aforesaid. 
"It  is  expressly  understood  and  agreed  that 
time  is  the  essence  of  this  option,  and  should 
the  said  the  Coca-Cola  Bottling  Company  fail 
for  the  period  of  sixty  (60)  days  to  comply 
with  the  terms  of  this  option  at  the  time  and 
in  the  manner  specified  herein,  then  said  op- 
tion shall  cease  and  determine. 

"It  ia  expressly  understood,  as  a  part  of  this 
option  agreement  and  coincident  thereto,  that 
said  Lillian  B.  Preston  and  her  husband  are  to 
borrow  the  sum  of  eight  thousand  two  hundred 
thirty  five  dollars  ($8,236)  from  the  WichiU 
Perpetual  Building  &  Loan  Association,  of 
Wichita,  Kansas,  on  a  mortgage  to  be  exe- 
cuted by  them  against  said  premises,  one  thou- 
sand dollars  of  the  same  to  be  used  to  retire 
an  existing  mortgage  against  said  premises  in 
favor  of  one  W.  H.  Good,  and  the  balance  to 
be  ased  in  completing  improvements  on  said 
property  in  accordance  with  the  present  agree- 
ment of  the  parties  hereto,  according  to  plans 
and  specifications  drawn  op  by  J.  R.  Rutledgc, 
architect  and  builder,  Wichita,  Kansas,  said 
improvements  to  cost  the  sum  of  seven  thou- 
sand two  hundred  thirty-five  dollaTs  ($7,2.35). 
"It  ia  further  agreed  by  said  the  Coca-Cola 
Bottling  Company  that  it  shall  assume  and  pay 
all  payments  due  to  the  Wichita  Perpetual 
Bunding  &  Loan  Association  for  said  moneys 
borrowed  from  said  association  by  said  grantors 
for  the  purpose  above  provided,  and  when  such 
payments  with  dividends  and  interest  thereon 
aggregate  the  sum  of  eight  thousand  two  hun- 
dred thirty-five  dollars  ($8,235)  the  said  Lillian 
B.  Preston  hereby  agrees  that  same  shall  be 
credited  on  said  mortgage  to  the  Wichita  Per- 
petual Building  &  Loan  Association  and  that 
said  mortgage  is  thereupon  to  be  released  of 
record  leaving  title  to  said  premises  in  the 
Coca-Cola  Bottling  Company,  Inc.,  of  Wichita, 
Kansas. 

"Insurance  shall  be  so  made  aa  to  protect 
tin  interests  of  the  parties  hereto. 
"Dated  this  1st  day  of  March,  A.  D.  191&" 

The  Coca-Cola  Company  took  possession 
of  the  property.  Installing  expensive  machin- 
ery In  the  building,  and  at  the  time  of  the 
trial,  March  31,  1919,  bad  made  all  the  pay- 
ments on  the  mortgage  as  they  matured. 

[1]  1.  The  defend&nts  rely  upon  the  rule 
laid  down  in  many  decisions  that  a  commls- 
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slon  for  finding  a  purchaser  for  property  on 
certain  terms  is  not  earned  by  the  broker's 
production  of  a  customer  with  whom  the 
owner  enters  Into  a  contract  giving  an  option 
to  buy  it  <m  such  terms  (Algler  v.  Land  Co., 
61  Kan.  718,  33  Pac.  693),  evea  where  part 
payments  are  made  which  are  to  be  retained 
by  the  owner  In  case  the  customer  concludes 
not  to  buy.  4  R.  C.  L.  p.  815,  |  63 ;  9  C.  J. 
604,  note  72,  and  corresponding  text;  James 
on  Option  Contracts,  i  105.  See,  also,  9  C. 
J.  676,  note  32.  To  this  general  doctrine 
we  take  no  exception,  but  we  think  some 
qualification  Is  required  to  the  statement 
that  has  sometimes  been  made  in  the  course 
of  discussions  of  the  subject  to  the  effect 
that  a  contract  cannot  be  regarded  as  one 
for  a  sale,  as  distinguished  from  an  option, 
unless  the  ovmer  can  absolutely  require  the 
proposed  buyer  to  take  the  property,  or  at 
all  events  to  pay  for  it  in  full.  While  a  plau- 
sible argument  can  be  made  in  support  of 
the  literal  and  technical  accuracy  of  that 
test,  we  do  not  think  that  as  a  practical 
matter  it  should  be  accepted  as  infallible. 
If  a  broker  is  employed  to  find  a  purchaser 
for  property  and  produces  a  prospect  with 
whom  the  owner  enters  into  a  contract  which 
otherwise  would  amount  to  one  for  a  sale.  It 
is  the  view  of  this  court  that  his  right  to 
his  full  commission  would  not  necessarily  b« 
defeated  by  the  mere  fact  that  there  is  reserv- 
ed to  the  proposed  buyer  the  privilege  to  de- 
cline to  complete  the  purchase  the  owner  In 
that  event  to  be  compensated  by  the  retention 
of  the  portion  of  the  purchase  price  already 
paid.  This  view  was  announced  and  applied 
In  Davis  V.  Roseberry,  95  Kan.  411,  148  Pac. 
629,  3  A.  L.  R.  664. 

[2]  2.  We  regard  the  reasoning  of  that  de- 
cision as  requiring  us  to  hold  that  the  con- 
tract now  under  consideration  was  such  as 
to  entitle  the  plaintiff  to  his  commission. 
On  its  face^-with  respect  to  Its  phraseology— 
that  contract  lent  itself  more  readily  than 
this  to  interpretation  as  an  agreement  for  a 
sale,  but  here  there  are  a  number  of  special 
circumstances  favoring  such  construction. 
The  fact  that  in  the  title  and  body  of  the 
contract  It  Is  described  as  an  agreement  for 
an  option  might  In  a  doubtful  case  be  of  some 
aid  In  Its  interpretation,  but  is  not  conclusive 
as  to  Its  real  nature,  which  must  be  dete^' 
mined  by  the  character  of  the  legal  rights 
of  the  parties  which  result  from  their  en- 
tering Into  it  The  record  of  the  proceedings 
of  a  meeting  of  the  directors  of  the  Coca- 
Cola  Company  on  February  20,  1918,  Includ- 
ed an  entry  as  follows: 

"Thereupon  the  meeting  was  advised  that  the 
officers  of  the  company  bad  entered  into  nego- 
tiations with  Charles  A.  Preston  for  the  erec- 
tion and  purchasing  of  property  for  the  use 
of  the  company;  and  that  suitable  property 
could  be  purchased  upon  payments  of  approxi- 
mately  one  hundred  and   torty  ($140.00)   dol- 


Digitized  by 


Google 


496 


191  PACIFIC  REPORTEE 


<Kao. 


lara  per  month,  such  parinenti  to  be  arranged 
by  the  guaranteeioc  to  the  Wichita  Perpetual 
Building  &  Iioan  Association  of  a  mortgage  on 
this  property  in  the  sum  of  eight  thousand 
two  hundred  thirty -five  ($8,236.00)  dollars,  it 
being  understood  that  this  amount  would  take 
care  of  the  cost  of  the  improvements  upon 
the  property,  and  the  price  which  would  be  paid 
for  the  lots  could  be  taken  care  of  by  an  op- 
tion contract  due  in  about  twenty-seven  (27) 
months.  After  due  consideration  the  follow- 
ing  resolution  was  unanimously  adopted: 

"Resolved,  that  the  officers  of  the  company 
are  hereby  authorized  and  directed  to  enter 
'into  a  contract  with  Chas.  A.  Preston  ft  wife 
for  the  purchase  of  the  property  described  as 
lota  10  and  12  on  South  Washington  avenue, 
Elnglish's  subdivision  of  the  city  of  Wichita, 
Kansas.  As  a  part  of  the  plan  of  purchase,  the 
officers  of  the  company  are  hereby  authorized 
and  directed  to  guarantee  the  payment  of  the 
first  mortgage  In  the  amount  of  eight  thousand 
two  hundred  thirty-five  ($8,235.00)  dollars 
which  is  to  be  placed  against  the  above-de- 
scribed property,  the  terms  of  such  guaranty 
and  the  manner  of  the  carrying  out  of  the  same 
to  be  in  .stich  form  as  the  Wichita  Perpetual 
Building  &  Loan  Association  requires. 

"The  officers  of  the  .company  for  the  protec- 
tion of  this  company  are  to  obtain  an  option 
contract  with  the  said  Charles  A.  Preston 
and  his  wife,  Lillian  B.  Preston,  by  which  the 
company  is  to  have  the  right  to  obtain  title  to 
this  property  subject  to  this  first  mortgage 
by  the  payment  of  the  snm  of  thirty-five  hun- 
dred ($8,500.00)  dollars  with  interest  at  6% 
payable  any  time  within  twenty-seven  months 
from  the  date  of  the  execution  of  the  contract." 

Of  coarse  the  language  authorizing  a  pur- 
chase IB  not  controlling,  but  it  gives  room  for 
an  inference  that  the  word  "option"  was 
used  as  a  convenient  term  to  signify  a  reser- 
vation by  the  company  of  the  privilege  of  de- 
clining to  complete  the  purchase  after  the 
contract  had  been  partly  carried  out. 

The  hypothesis  that  the  contract  was  re- 
garded as  one  for  a  sale,  with  the  reservation 
of  a  right  in  the  buyer  to  decline  to  com- 
plete It,  finds  further  support  in  its  provi- 
sions that  the  company  should  "assume  and 
pay  all  payments  due  to  the  building  and 
loan  association,"  this  not  being  limited  to 
the  three-year  period  or  conditional  upon 
the  exercise  of  the  so-called  option  to  buy, 
and  that  "when  such  payments  with  divi- 
dends and  interest  thereon  aggregate  the 
sum  of  eight  thousand  two  hundred  thirty- 
Ave  dollars  ($8,235.00)  the  -said  Lillian  B. 
Preston  hereby  agrees  that  same  shall  be 
credited  on  said  mortgage  to  the  Wichita' 
Perpetual  Building  ft  Loan  Association  and 
that  said  mortgage  Is  thereupon  to  be  re- 
leased of  record  leaving  title  to  said  prem- 
ises in  the  Coca-Cola  Bottling  Company,  Inc., 
of  Wichita,  Kansas." 

The  defendants  advance  the  theory  that 
the  payments  on  the  building  and  loan  com- 
pany's mortgage  mast  be  regarded  as  rent. 
This  la  untenable  because  there  was  evidence 


that  when  a  lease  bxA  been  under  discussion 
a  rental  of  $90  a  month  had  been  agreed 
upon,  whOe  the  payments  on  the  mortgage 
amounted  to  $31.86  a  we^ — a  difference  too 
large  to  be  disregarded. 

The  contract  requires  some  Interpretation. 
It  does  not  expressly  refer  to  an  occupancy 
of  the  property  by  the  Coca-Cola  Company 
prior  to  the  delivery  of  the  deed,  but  that 
was  obviously  contemplated.  Although   the 
agreement  of  the  company  to  make  payments 
to  the  building  and  loan  assodatifm  until 
the  mortgage  was  satisfied  was  not  in  terms 
restricted,  there  is  room  to  imply  that  it 
at  the  end  of  three  years  It  elected  to  sur- 
roider  the  property  it  would  be  released 
from  farther  liability,  and  would  have  no 
claim  for  the  return  of  any  money;    that 
win  be  assumed  to  be  the  meaning.     The 
evidence  then  was  sufficient  to  warrant  a 
finding  that  the  contract  amounted  to  this: 
The  Company  was   t6  occupy  the  property 
for  three  years,  paying  in  that  time  $31.85 
a  week.  In  all  $4,966.60,  or  $1,725.60  more 
than  the  rent  would  be  worth.    It  was  also 
to  pay  the  taxes  and  insurance.     At  any 
time  within  the  three  years  it  could  obtain 
the  deed  by  paying  $3,500,  remaining  respon- 
sible for  the  mortgage.    At  the  end  of  that 
period  it  could.  If  It  saw  fit,  relieve  Itself 
of  further  liability  by  vacating  the  property, 
thereby  losing  what  it  had  put  into  it  la 
excess  of  the  value  of  the  rent    We  regard 
such   a   contract   as   essentially    similar    to 
that  passed  upon  in  Davis  v.  Roseberry,  95 
Kan.  411,  148  Pac.  6^9,  3  A.  L.  R.  564,  al- 
ready dted.     There  the  prospective  buyer 
formally  agreed  to  take  the  property  at  the 
stated  price,  but  with  a  distinct  reservation 
of  the  right  to  be  released  from  this  obliga- 
tion by  forfeiting  the  sum  of  $500,  which  be 
had  deposited  as  a  part  paymmt    This  pro- 
viso was  characterized  as  an  attempt  to  li- 
quidate the  owner's  damages   in   case   the 
buyer  should  not  complete  the  purchase — an 
agreement  in  advance  as  to  the  equivalent 
he  was  willing  to  accept    Inasmuch  as  the 
assumption  of  the  obligation  to  buy  and  tbe 
right  to  be  relieved  thereof  by  sacrificing  tbe 
$600  paid  were  contained  in  the  same  instru- 
ment, there  was  no  actual  breach  of  the  con- 
tract—the buyer  In  effect  bound  himself  to 
do  one  or  the  other  of  two  things  which  the 
owner  had  agreed  to  treat  as  of  equal  val- 
ue— complete  the  payment  of  the  stipulated 
price,  or  forfeit  what  he  had  already  paid. 
In  the  present  case  tbe  buyer  was  likewise 
bound  to  do  one  of  two  things  within  three 
years — either  complete  the  purchase  of  the 
property  by  paying  $3,500  or  lose  all  that  he 
bad  put  into  it  in  excess  of  rent,  sudi  loss 
including  about  $576  a  year  besides  taxes  and 
interest   There  were  here  present,  moreover, 
the  circumstances  to  which  reference  has  al- 
ready been  made — the  change  of  poBsesston, 
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tbe  installation  of  machinery,  the  payment 
of  taxes  and  insnrance,  the  purposes  of  the 
bayer  as  expressed  in  its  record — indicating 
that  the  transaction  for  practical  purposes 
constitated  a  sale  on  time,  with  a  ri^t  in 
the  buyer  to  be  relieved  from  further  Uablli- 
ty  by  turning  the  property  back. 

In  an  elaborate  note  entitled  "Instrument 
for  Purchase  of  Land  as  a  Contract  or  an 
Option"  (3  A.  I<.  R.  676)  the  difficulty  of  classi- 
fying every  agreement  according  to  some 
hard  and  fast  rule  is  recognised  in  these 
words: 

"Although  the  distinguishing  cbaracterlBtiCs 
of  contracts  for  the  sale  of  land,  and  contracts 
creating  merely  an  option  to  purchase,  are 
well  known,  *  *  *■  it  la  unfortunately  true 
that  in  a  great  number  of  cases  there  are  no 
earmarks  by  which  the  type  of  contract  can  be 
Ima-ediately  recognized,  and  the  presence  of 
such  characteristics  cannot  be  definitely  deter- 
mined until  the  contract  has  received  judicial 
conatmction." 

Of  the  many  cases  collected  and  dasstfled 
In  the  note  few  seem  based  upon  facts  suf* 
llclently  like  those  here  involved  to  make 
their  citation  desirable.  In  Moss  &  Baley 
V.  Wren,  102  Tex.  B67,  rehearing  569,  113 
8.  W.  739,  120  S.  W.  847,  the  court  reached 
a  conclusion  contrary  to  that  arrived  at  In 
the  Kansas  case,  already  discussed,  of  Davis 
V.  Boseberry,  96  Kan.  411,  148  Pac.  629,  3  A. 
h.  B.  664.  Wright  ▼.  Suydam,  72  Wash.  687, 
131  Pac.  289,  contains  language  tending  to 
support  the  views  expressed  in  the  Davls- 
Boseberry  Case,  but  there  the  controversy 
was  not  whether  an  agent  was  entitled  to  a 
commission  but  whether  the  vendee  could 
enforce  specific  performance. 

[S]  8.  The  amotmt  of  the  plaintUTs  caca- 
pensatlon  under  the  evidence  was  to  be  (in 
accordance  with  custom)  6  per  cent,  of  the 
first  $1,000  of  the  price  and  2^  on  the  re- 
mainder. He  asks  a  recovery  on  the  basis 
of  a  sale  for  $12,036i.  His  evidence  was  that 
the  property  was  placed  in  his  hands  for  sale 
for  $4,600,  which  price  Included  the  $1,000 
mortgage.    It  Is  said  that — 

"Commlsaions  must  be  estimated  on  the  whole 
value'  of  the  property  without  regard  to  incum- 
brances, in  the  absence  of  a  specific  ajgreement 
to  the  contrary."    9  C.  J.  682. 

Whether  or  not  that  rule  Is  accepted,  we 
tblnk  the  commission  should  be  computed  on 
$4,600.  The  listing  here  appears  to  have 
been  for  a  sale  of  the  property  clear,  for 
that  amount,  and  not  for  its  sale  for  $3,500, 
subject  to  the  $1,000  mortgage.  We  regard 
the  sole  contracted  for  as  one  substantially 
for  $4,600,  the  old  mortgage  having  been, 
paid  off  out  of  the  proceeds  of  the  new  one. 
We  do  not  think,  however,  the  building  and 
loan  mortgage  (in  excess  of  the  thousand 
dollars)   should  be  Included  in  the  amount 


on  which  a  commission  should  be  computed. 
That  mortgage  was  given  as  a  part  of  tha 
means  by  which  the  sale  was  to  be  effected^ 
it  was  for  the  benefit  of  the  purchasing  com- 
pany rather  than  of  the  seller,  except  aa  It 
helped  to  promote  the  sale. 

The  Judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  la  ascoid- 
ance  herewith. 


(»7  Or.  17«) 

ROCKHII.L  V.  BENSON  et  aL 
(Supreme  Court  of  Oregon.    July  20,  1920.) 

1.  Statutes  «=>97(2)— Aoti  i;elatln|^  t»  state 
highway  oommlsslon  not  speoial  laws. 

Laws  1917,  p.  447,  and  Laws  1910,  p.  241. 
creating  a  highway  commission,  and  empower- 
ing it  to  create  a  new  road  as  the  Pacific  High- 
way, despite  the  existence  of  a  county  road 
and  highway  In  the  same  territory  and  rongbly 
in  the  same  route,  held  not  special  and  local, 
in  conflict  with  Const,  art.  4,  i  23,  providing 
that  the  Legislature  shall  not  pass  special  or 
local  laws  for  opening  highways. 

2.  Highways  «=92l  —  Statutes  ersatlng  state 
oommlssion  soipowersd  It  to  open  sew  roads. 

Laws  1917,  p.  447,  art  2,  ii  3,  6-7,  9,  10, 
and  Lawa  1919,  p.  241,  supplementing  it,  em- 
powered the  state  commission  to  lay  out  and 
create  new  roads  as  part  of  the  state  highways, 
whenever  necessary  to  secure  a  good  alignment 
or  the  best  possible  grade. 

3.  Statutes  «=:>20ft— Construed  by  foar  oomers 
to  •ffsetuate  Intent 

A  statute  doubtful  in  meaning  must  be  con- 
strued by  its  four  comers,  and  so  as  to  carry 
out  the  obvious  Intent  of  the  Legislature. 

4.  Highways  «=>I07(I)  —  Map  approved  by 
state  commission  did  sot  adopt  partioular 
road. 

Map  of  highways  of  the  state,  prepared  by 
engineer  and  approved  conditionally  by  the 
highway  commission,  held  not  to  have  adopted 
a  road  passing  by  the  town  of  Biddle  as  the 
Padfle  Highway. 

5.  Highways,  «=9l 07(1)— Agreement  hMween 
oourt  and  member  of  state  eommlssioa  not 
binding  on  oommlssion. 

An  agreement  between  the  county  court  and 
a  member  of  the  state  highway  commission 
as  to  the  location  of  a  highway,  not  being  with 
the  commission,  but  with  the  member  alone,  was 
not  binding  on  the  oommlssion,  whether  by  es- 
toppel or  otherwise. 

6.  Counties  «=3 106(3)  —  State  oommlMlon's 
proeeeding  to  grade  highway  oaanot  be  en- 
joined for  failure  to  ebtaia  rights  of  way. 

Proceeding  of  state  highway  commission  to 
grade  a  highway  cannot  be  enjoined  by  a  tax- 
payer of  the  county  on  account  of  the  failure 
of  the  commission  to  obtain  some  of  the  rights 
of  way  before  the  grading  contract  was  let; 
the  provision  of  Laws  1917,  p.  447,  that  right 
of  way  shall  be  acquired  before  any  contract 
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shall  be  let,  not  being  mandatory  or  prohibi- 
tory, so  that  a  taxpayer  can  take  advantage 
of  it. 

7.  HIgiiways  «=»I07(I)--Choloe  of  route  dlt' 
crationary  with  cominisslaii. 

Where  the  route  for  a  state  highway  adopt- 
ed by  the  highway  commiBeion  would  be  shorter 
tiian  those  afforded  it  by  the  existing  county 
roads,  and  the  maximum  elevation  would  be 
considerably  less,  there  was  room  for  exercise 
of  discretion  by  the  commission  in  adopting 
such  route,  and  its  judgment  was  conclusive. 

8.  Evidence  ®=383( I)— Presumption  that  con- 
elusion  of  oommlsslon  as  to  location  of  way 
was  honestiy  applied. 

In  the  absence  of  evidence  to  the  contrary, 
the  Supreme  Court  must  asiiume  that  the  con- 
elusion  of  the  highway  commission  as  to  the 
route  for  a  highway  was  honestly  and  conscien- 
tiously applied  to  tiie  facts  in  the  case. 

In  Banc 

Appeal  from  Circuit  Court,  Douglas  Coun- 
ty;   G.  F.  SIcipworth,  Judge. 

Suit  by  S.  H.  Rockhlll  against  S.  Brason, 
B.  B.  Kiddle,  and  R.  A.  Booth,  constituting 
the  State  Highway  Commission,  and  others. 
From  Judgment  for  plaintiff,  defendanta  ap- 
peal.   Reversed,  and  suit  dismissed. 

Plaintiff,  a  taxpayer  In  Douglas  county, 
brings  this  suit  against  the  state  highway 
commission,  H.  J.  Hildeburn,  a  contractor, 
and  other  nominal  defendants,  to  enjoin  the 
location  of  the  Pacific  Highway  as  the  com- 
mission is  attempting  to  construct  the  same 
from  Myrtle  Creek,  in  said  Douglas  county, 
south  toward  Canyonville.  Tt  seems  that, 
prior  to  the  creation  of  the  highway  commis- 
sion, there  were  two  public  roads  leading 
front  Myrtle  Creek  to  Canyonville,  both  of 
which  had  been  In  existence  as  public  high- 
ways for  some  considerable  length  of  time. 
Both  of  these  roads  follow  the  general  course 
of  the  "  valley  of  the  South  Umpqua  river. 
One  of  them,  however,  diverged  from  the  oth- 
er and  crossed  the  river  a  few  miles  south 
of  Myrtle  Creek,  and  continued  on  the  west 
side  of  the  river,  through  Riddle  'and  across 
Cow  creek,  to  Canyonville.  The  other  road 
kept  to  the  east  side  of  the  river  until  about 
opposite  Canyonville,  and  then  crossed  to 
that  place.  The  latter  road  was  known  as 
the  "old  stage  road." 

The  Pacific  Highway,  as  the  highway  com- 
mission is  now  attempting  to  construct  the 
same,  does  not  exactly  follow  either  of  these 
roads,  but  keeps  along  the  old  stage  road,  or 
near  Its  general  course,  after  leaving  the 
point  of  k'ivergence  between  the  two  old 
roads,  and  finally  leaves  that  road  and 
crosses  the  Umpqua  river  to  the  west  side, 
some  three  or  four  miles  nearer  to  Canyon- 
ville, and  then  continues  up  to  that  place  on 
the  west  side  of  the  river.  This  new  route  Is 
generally   known  as   the   "cut-off,"    and   is 


something  over  two  miles  shorter  than  th« 
route  by  way  of  Riddle.  It  also  seems  frmn 
the  evidence  to  have  considerably  less  ele- 
vation to  overcome  and  to  have  fewer  "ups 
and  downs."  It  Is  claimed  on  behalf  of  the 
highway  commission  that  it  Is  shorter  and 
considerably  cheaper  in  Its  ultimate  con- 
struction and  completion  as  a  paved  road, 
and  that  It  has  a  better  grade.  On  the  other 
hand,  it  is  claimed  on  behalf  of  the  plaintiff 
that  the  Riddle  road  will  cost  less  to  grade, 
will  save  the  expense  of  building  one  new 
bridge,  and  will  accommodate  a  greater  nnm- 
ber  of  local  people. 

The  original  highway  commission  was 
created  by  the  Legislature  in  1913.  It  ap- 
pears from  the  evidence 'that  shortly  there- 
after a  truck,  loaded  with  highway  signs, 
went  through  Douglas  county  and  placed 
some  of  these  signs  at  different  points  along 
the  road  passing  through  Riddle,  and  there- 
after the  road  through  Riddle  seems  to  have 
been  known,  locally  at  least,  as  the  "Pacific 
Highway,"  There  is  no  competent  evidence, 
however,  as  to  under  what  authority  the  per- 
sons putting  up  the  signs  and  locating  them 
acted,  or  that  the  placing  of  the  signs  was  au- 
thorized by  the  commission.  It  is  conceded 
in  the  brief  of  respondent  that  there  was  no 
other  official  action  designating  the  Pacific 
Highway  through  Douglas  county  by  the  old 
original  highway  commission. 

In  1917  the  Legislature  (chapter  237)  re- 
pealed the  act  of  1913  (chapter  SXd)  and 
created  a  <new  commission.  Afterwards  the 
highway  engineer  prepared  a  rough  general 
niap  of  the  highways  of  the  state  and  their 
locations.  This  map  showed  the  Pacific  High- 
way as  running  through  Riddle.  Afterwards 
this  map  was  approved  by  the  highway  com- 
mission as  a  general  map,  with  certain 
reaervations.  The  resolution  approving  the 
same  was  as  follows: 

"A  map  showing  the  state  highways,  together 
with  descriptioDS  showing  their  terminal  points 
and  important  pieces  touched  along  the  line, 
was  presented  to  the  commission  for  approval. 
After  some  suggested  changes  the  map  was  ap- 
proved as  outlined;  it  being  understood,  how- 
ever, that  the  definite  selection  of  a  number  of 
highways  shown  on  the  map  will  not  be  deter- 
mined upon  until  after  location  surveys  have 
been  completed." 

Prior  to  this  time,  and  in  the  year  1015, 
the  highway  engineer  under  the  old  commis- 
sion had  made  two  surveys  of  this  part  of 
the  route;  one  running  along  the  "cat-oft" 
line,  and  the  other  along  the  road  running 
through  Riddle.  These  surveys  were  Iniowrx 
as  the  "Peters  surveys."  Finally  In  1919  the 
commission  definitely  adopted  the  "cut-ofT" 
route,  leaving  Riddle  to  one  side,  and  pro- 
ceeded to  let  a  contract  to  the  defendant 
Hildeburn  for  the  grading  of  the  same. 

Prior  to  this  time  there  had  been   some 
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negotiations  and  perbapa  some  bickering  be- 
tween tbe  connty  court  of  Donglas  county 
and  Mr.  Benson,  cbairman  of  tbe  highway 
commission,  as  to  tbe  location  of  tbe  route, 
and  it  is  claimed  on  behalf  of  tbe  plaintiff 
that  there  was  an  understanding  between  tbe 
connty  court  and  Benson  that  tbe  road  should 
be  routed  by  way  of  Riddle,  and  that  tbe 
connty  court  of  Douglas  county  exiiended 
considerable  sums  of  money  In  improving 
portions  of  said  highway  and  preparing  It 
for  permanent  paving  by  the  highway  com- 
mission upon  that  understanding. 

It  is  claimed  on  behalf  of  the  plaintiff  that 
the  cot-off  route  is  largely  a  new  road,  and 
that  tbe  highway  ctonmission  has  no  author- 
ity to  lay  oat  or  create  new  roads  where 
county  roads  already  exist,  but  are  confined 
to  the  selection  of  existing  roads;  that  tbe 
Riddle  road  was  definitely  designated  as  the 
Padflc  Highway  by  tbe  act  of  tbe  Legisla- 
ture ;  that  tbe  highway  commission  is  estoi>- 
ped  from  routing  the  Pacific  Highway  on  any 
road  except  through  Riddle,  by  tbe  under- 
standing between  tbe  county  court  and  Mr. 
Benson,  the  chairman  of  the  commission; 
that  tbe  contract  for  grading  tbe  road  is 
void,  l>ecau8e  the  rights  of  way  bad  not  been 
obtained  at  the  time  of  letting  the  contract; 
and,  finally,  that  there  was  an  abuse  of  dis- 
cretion upon  the  part  of  the  highway  com- 
mission In  attempting  to  locate  tbe  road  over 
the  "cut-off"  route. 

J.  U.  Devers,  of  Salem,  and  Jay  Bower- 
man,  of  Portland  (Geo.  M.  Brown,  Atty.  Gen., 
and  O.  P.  Coehow,  of  Rosebnrg,  on  the  brief), 
for  appellants. 

Rice  &  Orcutt,  of  Rosebnrg  (Ira  Riddle, 
of  Rosebnrg,  on  the  brief),  for  respondent 

J<An  W.  Easte,  of  Portland,  amicus  curiie. 

BENNETT,  J.  (after  stating  the  facts  as 
above).  Tbe  main  contention  on  tbe  part  of 
the  plaintiff  and  respondent,  and  the  one 
upon  which  the  court  below  rested  its  deci- 
sion in  plaintiff's  favor,  is  that  tbe  highway 
conunission  has  no  authority  to  create  or  lay 
out  a  new  road,  but  that  that  authority  is 
vested  exclusively  In  the  county  courts,  and 
the  highway  commission  can  only  designate 
or  adopt  roads  which  are  already  county 
roads  and  public  highways,  as  a  part  of  the 
state  system  of  roads. 

In  Its  conclusion  that  the  highway  commis- 
sion had  no  power  to  designate  or  lay  out  a 
road  for  a  state  highway,  where  there  was 
no  pnblic  road  before,  we  think  the  court 
below  erred.  The  contention  of  respondent  in 
this  regard  is  based  upon  two  grounds : 

Hirst  That  any  attempt  on  the  part  of 
the  Legislature  to  grant  such  power  to  the 
highway  commission  to  create  or  establish  a 
new  road  would  make  the  law  special  and 
local,  and  be  in  confilct  with  section  23,  artl- 
de  4,  of  tbe  Constitution  of  the  state  of  Ore- 


gon, which  provides  that  tbe  legislative  as- 
sembly— 

"shall  not  pass  special  or  local  laws  •  •  « 
for  laying  out,  opening,  and  working  on  high- 
ways, and  for  the  election  or  appointment  of 
snperviaors." 

Second.  That  the  Legislature  did  not,  by 
the  act  of  1917,  and  tbe  succeeding  act  of 
1919,  attempt  or  intend  to  confer  any  such 
I>ower  to  create  new  highways  or  portions 
of  new  Iilghwaya  upon  the  highway  commis- 
sion. 

[1]  As  to  tbe  first  proposition,  we  do  not 
think  that  tbe  act  of  tbe  Legislature  in  ques- 
tion was  in  conflict  with  the  constitutional 
provision  in  question.  It  is  now  well  settled 
that  all  iwwer  of  legislation  belonging  to  the 
people  is  vested  in  the  Legislature,  unless 
such  power  is  restricted  and  limited  by  some 
constitutional  provision.  Of  course,  it  fol- 
lows that  in  the  first  Instance  the  power  to 
create  roads,  and  to  regulate  and  control 
them,  to  lay  them  out,  or  change  or  vacate, 
them,  is  vested  In  the  Legislature,  and  it 
may  do  any  of  these  things  fully  and  freely, 
and  In  any  manner  it  may  see  fit  to  adopt, 
unless  restricted  by  the  Constltntion  itself. 

It  will  also  be  noticed  that  the  constitu- 
tional provision  In  question  does  not  In  any 
way  restrict  or  limit  the  general  x>ower  of 
the  Legislature  In  relation  to  roads  and  high- 
ways, but  is  only  directed  toward  the  man- 
ner in  which  that  power  shall  be  exercised. 
Tbe  Constitution  does  not  say  that  the  Legis- 
lature cannot  create  highways,  or  change  high- 
ways, or  lay  out  highways,  or  that  sucb 
power  shall  be  vested  in  the  county  courts,  or 
in  any  other  tribunal.  It  only  provides  that 
the  Legislature  shall  not  take  such  action  by 
special  or  local  laws. 

In  this  case  we  think  that  both  the  provi- 
sions and  tbe  purpose  of  tbe  laws  In  question 
were  general,  and  not  local  or  special.  The 
act  of  1917  provides  for  a  general  ^stem 
of  state  highways,  consisting  of  trunk  roads 
along  the  main  routes  of  travel  and  com- 
merce, with  branch  lines  extending  out  into 
every  portion  of  the  state.  It  provides  for 
a  highway  commission,  whose  power,  author- 
ity, and  duty  are  not  confined  to  any  one  per- 
son or  thing,  or  to  any  one  county  or  place> 
but  are  general  and  extend  to  every  hamlet 
and  neighborhood  in  the  state.  The  fund  to 
provide  for  this  highway  system  is  also  gen- 
eral, and  la  raised  by  general  taxation. and. 
general  license  provisions. 

The  courts  have  found  much  difficulty  some- 
times, in  dose  cases,  in  distinguishing  between- 
general  laws  on  the  one  hand,  and  local  and 
special  ones  upon  tbe  other;  but  here  tbe 
act  is  so  broad  in  its  scope,  so  general  In  its 
nature,  that  there  Is  little,  If  any,  room  for 
questioning  its  character  as  a  general  law. 
The  respondent  depends  upon  Sears  v.  Steele^ 
B5  Or.  544,  107  Fm:.  3,  to  support  Its  conttn- 
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tlon.  However,  the  qnestion  at  bar  was  not 
passed  ai>on  in  that  case,  but  was  espedally 
reserred;    the  court  saying: 

"Whether  the  state,  by  general  laws,  may 
enter  upon  the  conatraction  of  public  bighways, 
to  be  built,  owned,  and  managed  by  the  state, 
is  not  before  ns  for  decision,  and  upon  that 
subject  we  express  no  opinion." 

In  that  case  the  act  provided  for  the  oon- 
struction  of  two  local  roads — one  in  Jackson 
connty,  from  Medford  to  Crater  Lake,  and 
one  in  Klamath  cotinty,  from  Klamath  Falls 
to  Crater  Lake— and  the  act  was  so  framed 
that  either  of  them  could  be  proceeded  with, 
without  the  other.  There  was  no  provision 
for  a  general  system  of  roads  over  the  entire 
state,  or  for  a  permanent  commission  with 
authority  to  create  and  designate  such  roads. 
It  was  upon  the  ground  that  the  roads  in 
question  in  that  case  were  local  in  their  char- 
acter and  nature  that  the  court  distingaished 
that  case  from  the  previous  case  of  Allen  v. 
Hir8ch,8  0r.  412: 

"But  it  is  urged  that  the  road  proposed  In 
the  act  now  under  consideration  is  a  state 
road,  intended,  when  completed,  to  extend  en- 
tirely across  the  state  and  to  unite  remote 
sections  thereof.  It  is  true  that  the  title  so 
indicates,  but  by  the  body  of  the  act  no  provi- 
sion is  made  for  the  laying  out,  opening,  or 
working  of  any  road,  except  through  the  coun- 
ties of  Jackson  and  Klamath,  or,  in  case  both 
of  these  counties  do  not  see  fit  to  accept  the 
overtures  of  the  state  and  appropriate  the 
required  $60,000,  then  through  Jackson  county 
alone;  and  it  is  provided  that  such  road  shall 
be  a  county  road,  not  a  state  road.  Section  4 
of  the  act  is  as  follows:  'That  such  money 
shall  be  expended  only  upon  a  county  road  le- 
gally established.' 

"The  local  character  of  the  act  is  further  in- 
dicated by  the  provision  that,  as  soon  as  Jack- 
son county  has  made  its  appropriation  of  $50,- 
000  to  aid  in  tbe  construction  of  a  road  from 
Medford,  Jackson  connty,  to  a  point  on  the 
west  line  of  the  Cascade  Forest  Reserve,  on 
the  route  to  Crater  Lake,  the  Grovemor  shall 
appoint  a  commission  and  thereupon  25  per 
cent,  of  the  sum  appropriated  shall  become 
available  for  use  in  Jackson  county  and  $12,- 
600  each  year  for  three  years  thereafter,  and 
upon  E3amath  county  making  a  like  appropria- 
tion the  same  amounts  become  available  in  Uke 
manner.  Each  county  stands  alone.  If  Jackson 
county  appropriates  $50,000,  and  Klamath  coun- 
ty does  not,  Jackson  county,  at  the  end  of 
three  years,  has  a  county  road,  tbe  beginning 
and  terminus  of  which  is  selected  by  the  state, 
and  practically  designated  by  the  act  itself;  and 
there  the  road  ends,  as  it  begins,  entirely  with- 
in the  confines  of  one  county,  and  is  a  county 
road." 

We  think  tbe  act  in  question  here  is  clearly 
In  Ita  main  features  a  general  and  not  a 
special  or  local  act,  and  was  in  this  regard 
within  the  power  of  the  Legislature.  Wheth- 
er there  are  any  minor  provisions  of  the 
act,  not  involved  in  tliis  proceeding,  which 


are  special  and  local,  and  theiefcre  not  con- 
stitutional, is  a  question  not  necessary  to 
decide  at  this  time;  but,  so  far  as  the  act 
confers  authority  upon  the  commission  to  lay 
out  and  create  highways,  we  hold  it  is  general 
in  its  character. 

[2]  Upon  the  second  branch  of  the  conten- 
tion, that  the  Legislature,  by  the  acts  in 
question,  did  not  in  fact-  confer  power  upon 
the  highway  commission  to  lay  out  and  create 
new  roads,  as  a  part  of  the  state  highway, 
whenever  it  may  be  necessary  to  secure  a 
good  alignment  or  Uie  best  possible  grade,  we 
think  that  question,  also,  must  be  decided  in 
favor  of  the  contention  of  appellants.  It  in 
true  that  the  act  does  not  say  in  express 
words  that  the  cpmmlsslon  may  'lay  out  and 
create  new  roads."  But  we  think  that  power 
is  Implied  quite  clearly  by  many  of  the  provi- 
sions of  the  act,  which  make  the  Intention  to 
grant  the  i)ower  as  plain  as  if  it  were  con- 
veyed by  express  words. 

Section  3  of  article  2  of  the  act  of  1917, 
creating  the  highway  commission  (chapter 
237)  provides: 

"Upon  the  selection  of  state  highways  here- 
inafter provided  for,  the  decision  of  the  com- 
mission must  be  unanimous." 

Section  6,  Id.,  contains  this  provision: 

"Said  commission  shall  designate,  construct 
or  cause  to  be  constructed  a  system  of  state 
highways  within  the  state  of  Oregon,  which 
highways  shall  be  designated  by  number,  and 
by  the  point  of  beginning  and  terminus  thereof." 

Section  6,  providing  for  the  duties  of  the 
higjiway  eni;lneer,  has  the  following: 

'H)n  aH  state  highways  and  on  connty  roads 
constructed  nnder  his  supervision  a  simple  but 
adequate  accounting  system  shall  be  Installed 
in  order  that  all  expenditures  and  costs  may  be 
classified  as  the  work  progresses." 

Section  7  provides : 

"Whenever  any  connty  desires  to  constroct 
or  improve  any  part  of  a  state  road  lying  with- 
in such  county,  the  county  court  of  such  county 
may  make  application  to  the  state  highway 
commission  for  tbe  definite  location  and  grade 
for  such  road,  and  tbe  state  highway  engineer 
shall  cause  such  road,  or  portion  thereof,  to  b« 
definitely  located  and  the  grade  thereof  es- 
tablished." 

Section  9  provides  for  the  obtaining  of  the 
right  of  way  by  the  counties  in  the  first  in- 
stance, but  it  also  provides: 

"In  case  of  neglect  or  refusal  to  so  acquire 
said  right  of  way,  the  state  shall  have  th« 
power,  through  the  commission,  to  acquire  said 
right-of-way  either  by  donation,  purchase, 
agreement,  condemnation,  or  throngh  the  exer> 
else  of  the  power  of  eminent  domain  in  th« 
same  manner  as  is  provided  by  law  for  acquir- 
ing property  for  other  pnbUe  uses." 
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Section  10  again  makes  the  same  dlstinc- 
tloQ  between  county  roads  and  state  roads: 

"AH  moneys  raised  by  counties  for  road  par- 
poses,  and  expended  or  to  be  expended  upon 
roads  within  such  counties  other  than  state 
highways,  shall  be  nnder  the  exclusive  control 
of  the  county  court  of  such  counties." 

The  bonding  act  of  1917  (chapter  423) 
provides : 

"No  description  of  any  highway  provided  for 
herein  shall  be  construed  to  prevent  the  state 
highway  commission  from  maldng  such  local 
changes  in  the  location  thereof  as  they  may 
deem  proper. 

"The  state  highway  commission  is  also  au- 
thorised to  adopt  snch  other  roads  or  routes 
connecting  portions  of  the  state  and  to  pro- 
Tide  for  the  construction  of  post  roads  or  forest 
roads  over  snch  routes  and  the  improvement 
and  maintenance  thereof,  and  to  pay  for  the 
same  from  the  fund  created  by  House  Bill  No. 
21  referred  to  by  title  in  section  8  hereof." 

Section  10  of  the  act  of  1019  (chapter 
ITS)  provides: 

"No  description  of  any  highway  provided  for 
herein  shall  be  construed  to  prevent  the  state 
highway  commission  from  making  such  local 
changes  in  the  location  thereof  as  the  commis- 
aion  may  deem  proper;  and  the  state  highway 
commission  is  authorized  and  empowered  to 
designate  and  define  as  state  highways  other 
and  additional  roads  as  from  time  to  time  they 
may  deem  of  sufficient  public  importance,  and 
may  improve,  better  or  pave  the  same." 

It  seems  perfectly  plain,  from  all  of  these 
provisions,  that  it  was  the  intention  of  the 
liegialature  that  the  highway  commission 
should  have  power  to  lay  out,  designate,  and 
improve  roads  where  there  had  previoosly 
been  no  highways.  Otherwise,  why  wonld 
there  have  been  any  provision  for  acquiring 
rights  of  way,  and  why  any  provisions  as  to 
^local  changes,  and  why  the  distinction  be- 
'tween  state  and  county  roads,  and  the  provl- 
sdon  for  the  definite  location  of  roads  by  the 
state  engineer? 

If  this  were  not  the  right  construction,  it 
would  be  impossible  for  the  commission  to 
work  cat  any  complete  system  of  connecting 
roads. ,  The  commission  wonld  be  entirely  at 
the  mercy  of  the  county  courts,  and  would 
have  to  follow  the  roads,  as  designated  by 
the  county  courts,  however  difficult  or  im- 
possible the  grades  and  alignment  might  be. 
It  would  entirely  prevent  the  commission 
from  taking  advantage  of  any  cut-offs,  or 
new  allgnnments,  however  much  better  the  new 
route  might  be  than  the  old  one.    ' 

It  is  a  well-known  fact  that  many  of  the 
jrablic  roads  designated  by  the  Highway  Act, 
or  portions  thereof,  were  not  in  existence  at 
all  at  the  time  of  the  passage  of  the  act.  The 
purpose  of  the  act  conid  not,  therefore,  in 
such  cases  be  carried  out  by  the  highway 
commission,  unless  it  bad  the  power  to  deslc- 
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nate  and  lay  out  new  roads.  In  some  cases 
one  county  might  desire  to  have  the  highway 
running  to  the  county  line  between  two  coun- 
ties in  one  place,  and  the  adjoining  county 
might  elect  to  have  the  highway  through  its 
county,  commence  on  the  same  county 
line  at  an  entirely  different  place.  There 
could  be  no  system  of  highways,  as  contem- 
plated and  called  for  by  the  act,  if  the  comity 
courts  controlled  the  location,  nor  unless  the 
commission,  whose  duty  it  is  to  provide  such 
system,  had  ajitbority  to  destgnate  the  route 
of  the  road. 

[8]  We  do  not  think  the  construction  of 
this  act  Is  doubtful  in  this  regard.  But,  if 
it  were,  we  would  be  bound  to  construe  It  by 
its  four  comers  and  in  snch  a  way  as  to 
carry  out  and  effectuate  the  obvious  Intent  of 
the  Legislature.  In  some  cases  the  legisla- 
tive, act  designates  particular  towns  and 
cities  through  which  the  hi^way  must  pass, 
and  snch  designation  is,  of  course,  controlling 
upon  the  commission,  but  in  other  respects 
the  location  is  left  to  the  commission. 

[4]  Neither  do  we  think  there  is  any- 
thing in  the  other  objections,  to  the  construc- 
tion of  this  piece  of  road,  which  would  justify 
the  court  in  enjoining  the  same  and  holding 
up  the  work.  We  do  not  think  that  the  road 
by  Riddle  was  officially  and  definitely  located 
as  the  Pacific  Highway,  prior  to  the  act  of 
1917,  or  at  any  time  thereafter.  The  road 
map,  which  Is  claimed  to  have  adopted  that 
road  as  the  highway,  was  prepared  and 
adopted  long  after  the  passage  of  chapter 
237  of  the  Laws  of  1917.  It  was  a  general 
map  on  a  very  small  scale,  and  we  hold  that 
It  did  not,  and  was  not  intended  to  definitely 
locate  the  highways  referred  to.  Many  of  the 
roads  shown  thereon  had  not  even  been  sur- 
veyed at  the  time  of  the  preparation  of  the 
map,  and  the  commission,  in  its  resolution 
adopting  the  map,  carefully  pointed  out  that 
it  was  subject  to  change  and  was  not  a  def- 
inite location. 

[6]  The  agreement  between  the  county 
court  and  Mr.  Benson  (if  there  was  such  an 
agreement)  was  not  with  the  commission,  but 
with  Mr.  Benson  almie,  and  It  was  not  In 
any  way  binding  upon  the  commission.  It 
was  not  in  any  sense  an  official  act,  so  there 
could  be  no  estoppel  of  the  commission  there- 
by, even  If  the  doctrines  of  estoppel  would 
otherwise  apply. 

[8]  Neither  do  we  think  the  proceeding 
can  be  enjoined  by  a  taxpayer  of  the  county, 
on  account  of  the  failure  of  the  commission 
to  obtain  some  of  the  rights  of  way  before 
the  contract  was  let.  The  conunlsslou  can 
always  obtain  a  right  of  way  by  condemna- 
tion, if  that  shall  become  necessary,  and  we 
do  not  think  that  the  provision  of  the  act 
that  "the  rights  of  way  for  state  highways, 
and  roads  improved  or  otherwise  construct- 
ed nnder  this  act,  shall  be  acquired  by  the 
counties  In  which  the  highways  are  situated 
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by  either  donation,  purchase,  agreement,  con- 
demnatioii,  or  through  the  exercise  of  the 
power  of  eminent  domain  by  the  county  be- 
fore any  contract  shall  be  let,*'  is  mandatory 
upon  the  commission,  or  prohibitory,  of  the 
letting  of  a  contract,  prior  to  obtaining  the 
right  of  way,  in  such  a  sense  that  the  con- 
tract for  the  grading  work  can  be  enjoined 
by  a  taxpayer  because  some  part  of  the 
right  of  way  has  not  yet  been  obtained. 

As  £o  the  claim  that  the  commission  did 
not  use  sound  discretion  in  adopting  the  cut- 
off, we  do  not  think  the  evidence  sustains  the 
contention  of  the  respondent.  The  most  that 
can  be  claimed  in  that  regard  from  the  evi- 
dence, it  seems  to  us,  Is  that  there  is  some 
room  for  question  as  to  whether  the  location 
fixed  by  the  commission  was  preferable  to 
the  other  route.  The  very  concession  that 
there  is  discretion  in  the  matter  involves  the 
right  of  the  commission  to  weigh  the  argu- 
ments in  favor  of  the  different  routes  and 
decide  thereon,  and  as  long  as  there  is  reason- 
able room  for  contention  as  to  which  was 
the  better  and  cheaper  and  generally  more 
satisfactory  route,  its  judgment  in  relation 
to  the  matter  would  be  conclusive. 

[7,  1]  Here,  as  we  have  seen,  the  evidence 
discloses  that  the  route  adopted  by  the  com- 
mission would  be  shorter,  that  the  maximum' 
elevation  would  be  considerably  less,  and 
there  is  a  question,  and  room  for  the  exer- 
cise of  Judgment,  as  to  whether  it  will  not 
ultimately  be  the  cheaper  route.  Under  these 
conditions)  we  would  not  be  Jnstifled  in  in- 
terfering with  the  conclusion  of  the  commis- 
sion, which  we  must  assume,  in  the  absence 
of.  evidence  to  the  contrary,  was  honestly  and 
conscientiously  applied  to  the  facts  in  the 
case. 

The  Judgment  of  the  court  below  will  be 
reversed,  and  the  plainttfCs  suit  dismissed. 


(97  Or.  242) 

BARNETT   v.   PHELPS. 

(Supreme  Court  of  Oregon.    July  27,  1920.) 

I.  Libel  and  slander  «s>6(l)  —  Classification 
of  words  "actionable  per  se." 
Words  "actionable  per  se"  are  usually  di- 
vided into  four  classes,  words  which  impute  a 
charge  which  if  true  will  subject  the  part; 
charged  to  an  indictment  for  crime  involving 
moral  tarpitude;  words  which  impute  that  a 
party  is  infected  with  some  contagious  disease 
which  would  exclude  him  from  society;  words 
which  impute  to  the  party  unfitness  to  per- 
form the  duties  of  an  office,  or  employment  of 
profit,  etc.;  and  words  which  would  prejudice 
a  person  in  his  profession  or  trade. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actiona- 
ble Per  Se.) 


2.  Libel  and  slander  «=a7(l6)— Incontlnanee 
not  offense  at  common  law. 

At  common  law,  private  acts  of  inconti- 
nence were  cognizable  only  in  the  ecclesiastical 
courts,  and  repeated  acts  of  fornication  or 
adultery  constituted  no  crime,  though  com- 
mitted with  many  persons. 

3.  Libel  and  slander  is=s>7(l9)— Not  slander, 
ous  per  se  to  call  unmarried  woman  "where." 

In  the  absence  of  statute,  it  is  not  slander- 
ous per  se  to  call  an  unmarried  woman  a 
whore;  that  is,  a  person  given  to  promiscuous 
intercourse. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Whore.) 

4.  Libel  and  slander  «s>7(l9)— Calling  mar- 
ried woman  prostitute  slanderous  per  se. 

As  adultery  is  a  statutory  crime  in  Oregon, 
to  speak  of  a  married  woman  as  a  prostitute 
is  to  charge  the  commission  of  an  offense,  and 
such  language  would  be  actionable  per  se. 

5.  Libel  and  slander  (g=s>86( I)— Innuendo  can 
only  serve  to  pxplain  some  matter  already  ex- 
pressed. 

Innuendoes  cannot  extend  the  meaning  of 
words  asserted  to  be  slanderous  beyond  their 
natural  import,  and  can  only  serve  to  explain 
some  matter  already  expressed. 

6.  Libel  and  slander  ®=>7(I6)  —  Mere  Incon- 
tinence not  offense  at  common  law,  but  pub- 
lic Indecency  was. 

At  common  law,  mere  cohabitation  of  a 
man  and  woman  though  unmarried  was  not 
criminal,  unless  there  was  something  publicly 
indecent,  nor  were  fornication  or  adultery  crim- 
inal unless  accompanied  by  circumstances  such 
as  pubUdy  to  render  them  a  nuisance,  though 
acts  of  gross  and  open  lewdness  were  punish- 
able. 

7.  Libel  and  slander  ®=»7(I9)— To  cbarge  un- 
married woman  with  being  a  prostitute  Is  net 
slanderous  per  se. 

Despite  L.  O.  L.  {  2087,  to  charge  an  un- 
married woman  with  being  a  prostitute  or 
whore  is  not  slanderous  per  se,  for  neither  the 
acts  nor  condition  are  necessarily  criminal,  and- 
in  such  case  for  a  woman  to  recover  she  must 
show  and  prove  special  damage. 

Department  1. 

Appeal  from  Circuit  Court,  Tillamook 
County;    George  R.  Bagley,  Judge. 

Action  by  Ida  Barnett  against  Florence 
Phelps.  From  an  involuntary  judgment  of 
nonsuit,  plaintiff  appeala    AflSrmed. 

Ida  Barnett,  an  unmarried  woman,  sued 
Florence  Phelps  for  damages,  alleging  that 
on  one  occasion  In  the  presence  of  Mrs. 
Harry  Mitchell  the  defendant  spoke  of  the 
plaintiff  as  a  "whore,'  and  that  on  another 
occasion,  and  In  the  presence  of  George  H. 
Benson,  the  defendant  characterized  the 
plaintiff  as  a  "prostitute."  The  evidence  ** 
coDceming  the  first  occasion  strictly  con- 
formed with  the  allegation;  and  althougli 
the  evidence  as  to  the  second  occasion  didl 
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not  exacQy  agree  with  tlie  language  of  the 

complaint,  we  sball  assume  that  the  evi- 
dence was  sufficient  to  sustain  the  charge 
that  the  defendant  spoke  of  the  plaintiff  as 
a  prostitute. 

There  was  neither  allegation  nor  proof 
of  special  damage.  At  the  close  of  the  plaln- 
tifTs  case,  the  trial  court,  upon  the  motion 
of  the  defendant,  granted  an  involuntary 
judgment  of  nonsuit    The  plaintiff  appealed. 

Oliver  M.  Hlckey,  of  Portland  (H.  T. 
Potts,  of  Tillamook,  on  the  brief),  for  appti- 
Ifnt 

S.  8.  Johnson,  of  Tillamook  (Johnscm  & 
Handley,  of  TUlamook,  on  the  brief),  for 
respondent 

HARRIS,  J.  The  only  question  for  decision 
Is  whether  the  court  erred  In  entering  an 
involuntary  Judgment  of  nonsuit  If  the 
words  employed  by  the  defendant  are  not 
actionable  per  se  In  this  Jurisdiction,  then 
tbe  inescapable  conclusion  Is  that  the  trial 
court  ruled  correctly. 

Spoken  words  are  either  actionable  or 
not  actionable.  Actionable  words  are  divided 
Into  two  classes:  (1)  Those  which  are  action- 
able In  themselves,  or  per  se;  and  (2)  those 
which  are  actionable  only  upon  allegation  and 
proof  of  special  damage,  or  per  quod.  Defam- 
atory words,  where  spoken,  may  or  may  not 
be  actionable  per  se,  depending  upon  whether 
or  not  they  may  properly  be  assigned  to  one 
or  more  of  the  several  classes  of  cases  which 
the  rules  of  the  common  law  have  designated 
as  actionable  per  se.  If  defamatory  words 
are  not  actionable  per  se  the  complainant 
must  allege  and  prove  special  damage.  Words 
of  both  classes  are  actionable  on  the  same 
ground  and  for  tbe  same  reason.  17  R.  O.  L. 
264.  "The  material  element"  this  court  has 
said,  "which  lies  at  tbe  foundation  of  the  ac- 
tion of  slander  is  social  disgrace,  or  damages 
to  character  in  the  opinion  of  other  men." 
Qnigley  v.  McKee,  12  Or.  22,  6  Pac  847,  63 
Am.  Rep.  320. 

[1]  Both  classes  of  words  are  the  natural 
and  proximate  causes  of  pecuniary  damage. 
Words  actionable  per  se  are  dasslfled  as  such 
on  the  theory  that  their  Injurious  character 
Is  admitted  by  all  men ;  and  that  on  that 
account  they  are  conclusively  presumed  to 
result  in  damage;  but  other  words  are  ac- 
tionable only  upon  allegation  and  proof  of 
their  injurious  effect  Words  actloiiable  per 
se  are  usually  divided  Into  four  classes,  as 
follows:  (1)  Words  which  Impute  a  charge 
which.  If  true,  will  subject  the  party  charged 
to  an  Indictment  for  a  crime  Involving  moral 
turpitude,  or  subject  him  to  an  infamous 
punishment;  (2)  words  falsely  spoken  of  a 
person  which  impute  that  the  party  Is  In- 
fected with  some  contagions  disease,  where. 
If  the  charge  Is  true,  It  would  exclude  the 
party  from  society;    (3)  defamatory  words. 


falsely  spoken  of  a  person,  which  Impute 
to  the  party  unfitness  to  perform  the  duties 
of  an  office  or  employment  of  profit  or  the 
want  of  integrity  in  the  dlsdiarge  of  the 
duties  of  such  an  office  or  employment;  and 
(4)  defamatory  words,  falsely  spoken  of  a 
party  which  prejudice  such  party  in  his  or 
her  profession  or  trade.  Pollard  v.  Lyon,  91 
U.  S.  225,  23  L.  Ed.  308;  WUliams  v.  Riddle, 
145  Ky.  45»,  140  S.  W.  661,  36  £•.  R.  A.  ^N. 
S.)  974,  Ann.  Gas.  1913B.  1151. 

[2,  3]  Obviously,  the  words  spoken  by  the 
defendant  cannot  be  assigned  to  any  of  the 
four  classes,  unless  it  be  to  the  first  one 
mentioned ;  hence  we  shall  seek  to  discover 
whether  the  words  uttered  by  the  defendant 
are  in  the  present  state  of  the  law  in  this 
Jurisdiction,  Included  In  the  first  class  of 
cases.  It  is  apparent  that  this  classification 
made  of  actionable  words  Is  based  upon  an 
arbitrary  rule  rather  than  upon  the  result 
of  inquiries  concerning  proximate  cause  and 
natural  effect  because  if  the  rule  were  fram- 
ed and  governed  by  considerations  of  cause 
and  effect  It  would  necessarily  include  many 
cases  now  excluded.  Qulgley  v.  McKee,  12  Or. 
22,  24,  6  Pac.  347,  58  Am.  Rep.  320 ;  WlUiams 
v.  Riddle,  145  Ky.  459,  140  S.  W.  661,  86 
L.  R.  A.  (N.  S.)  974,  Ann.  Oas.  1913B,  1151. 

An  examination  of  the  authorities  will 
disclose  the  fact,  as  illustrated  in  State  v. 
Conklin,  47  Or.  509,  616,  84  Pac.  482,  that 
statements  may  be  found  to  the  effect  that 
spoken  words  are  actionable  per  se  If  they 
Impute  the  commission  of  an  offense  liable 
to  indictment  and  punishment  without  any 
qualifying  expressions  concerning  the  ele- 
ment of  moral  turpitude,  or  the  character  of 
the  penalty  prescribed  for  the  crime.  G^he 
precedent  last  mentioned  must  however,  be 
read  in  the  light  of  the  facts  there  under  In- 
vestigation, and,  when  so  read.  It  becomes 
manifest  that  the  court  was  not  called  upon 
to  decide,  and  did  not  attempt  to  decide, 
whether  words  were  actionable  per  se  if  Im- 
puting a  crhne  for  which  an  Indictment  would 
lie,  regardless  of  the  presence  or  absence  of 
moral  turpitude,  and  regardless  of  the  nature 
of  the  prescribed  pimlshment  Perhaps  it  Is 
not  now  important,  except  in  the  interest  of 
accuracy,  to  determine  whether  the  single 
fact  that  the  Imputed  offense  is  indictable 
is  alone  sufficient  without  the  presence  of 
either  the  element  of  moral  turpitude  or  the 
element  of  infamous  punishment;  for  the 
reason  that  although  it  may  be  difficult  to 
phrase  a  satisfactory  definition  of  moral 
turpitude  (Ex  parte  Mason,  29  Or.  18,  22, 
43  Pac.  651,  64  Am.  St  Rep.  772)  the  words 
uttered  by  the  defendant  Impute  a  charge 
which,  if  true  and  constituting  a  crime, 
unquestionably  Involve  moral  turpitude. 
Pollard  V.  Lyon,  91  U.  S.  225,  23  I*  Ed.  308. 
In  Brooker  ▼.  Coffin,  6  Johns.  (N.  Y.)  188, 
4  Am.  Dec.  337,  tbe  following  rule  was  given 
as  the  test: 
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"In  c«a«  the  charge,  If  trac,  wDl  subject  the 
party  charged  to  an  iDdictmeDt  for  a  crime 
involving  moral  turpitude,  or  subject  him  to  an 
infamous  punishment,  then  the  words  will  be  in 
themselves  actionable." 

Thla  test  has  been  so  often  applied  that  It 
may  be  accepted  as  a  correct  statement  of 
the  law.  Pollard  t.  Lyon,  91  C.  S.  22$,  23 
L,  Ed.  808:  Da^Is  ▼.  Sladden,  17  Or.  269,  21 
Paa  140;  Olark  v.  Morris<Mi,  80  Or.  240, 
244,   166  Pac.  429. 

Under  the  custom  of  London  a  wtaore  was 
"carted,"  and  on  that  account  to  character- 
ize a  woman  as  such  was  actionable  per  ae 
In  London ;  but  with  this  exception  a  private 
act  of  Incontinence^  whether  fornication  or 
adultery,  was  cognizable  only  in  the  ecdesir 
asUcal  courts.  1  Bishop's  New  Cr.  Law,  U  38, 
501;  State  v.  Moore,  1  Swan  (Tenn.)136; 
State  v.  Smith,  32  Xes.  167;  2  Wharton  Cr. 
Law  (10th  Ed.)  !|  U7, 1741;  1  A.  ft  E.  Bncy. 
Law  (2d  Ed.)  747 ;  13  A.  &  E.  Ency.  of  Law 
(2d.  Ed.)  1119.  Nor  did  r^ieated  acts  of 
fornication  or  adultery  constitute  a  crlmei 
even  though  committed  with  many  petsons. 
1  Bishop's  New  Cr.  Law,  i  601;  State  v. 
Brans,  27  N.  0.  603;  Oeg.  v.  Pl^rson,  1 
Salic;    882. 

"A  'whore'  is  a  woman  given  to  promiscnons 
commerce  with  men,  vsually  for  hire."  Bishop 
on  Statutory  Crimes  (2d  Ed.)  |  715;  40  Cyc 
083. 

A  prostitute  Is  often  defined  as  a  female 
given  to  indiscriminate  lewdness  for  gain 
(Davis  T.  Sladden,  17  Or  269,  264,  21  Pac. 
140;  Bishop  on  Statutory  Crimes,  section 
641),  although  It  has  been  held  that  gain  Is 
not  necessary  (32  Cyc.  732).  The  word 
"prostitution"  lias  no  common-law  meaning 
(People  T.  Cummons,  66  Mich.  544,  23  N.  W. 
216),  and  to  be  a  common  prostitute  was  not 
at  common  law  indictable  as  a  distinct  and 
substantive  offense  (32  Cyc  732). 

It  makes  no  difference  then  whether  we 
construe  the  words  used  by  the  defendant  to 
mean  the  acts  of  incontinence,  or  the  con- 
dition produced  by  those  acts;  for  in  nei- 
ther event  do  the  words  import  a  crime  at 
common  law,  since  neither  a  private  act  of 
incontinence,  even  though  repeated  wtth 
many  men,  nor  the  condition  of  being  a  pros- 
titute, constitutes  a  crime;  and  therefore 
under  the  common  law  to  say  of  a  woman  she 
is  a  whore,  or  a  prostitute,  or  by  other  lan- 
guage to  Impute  uncbastlty  to  her,  was  not 
actionable  per  se.  Boyd  v.  Brent,  3  Brev.  241 ; 
Underbill  v.  Welton,  32  Vt  40;  Llnney  v. 
Maton,  13  Tex.  440 ;  Reg.  v.  Pierson,  1  Salk, 
382;  Douglas  v.  Douglas,  4  Idaho,  293,  38 
Pac.  934 ;  Battles  v.  Tyson.  77  Neb.  663,  110 
N.  W.  299,  24  L.  R.  A.  (N.  S.)  677,  16  Ann. 
Oas.  1241;  Pollard  t.  Lyon,  91  U.  S.  226, 
23  L.  Ed.  308;  Davis  T.  Sladden,  17  Or.  269, 
261,  21  Pac.  140 ;   17  B.  a  L.  281- 

Thls  rule  of  the  common  law  that  spoken 
words  imputing  unchastity  to  a  female  are 


not  actionable  per  se,  because  not  Imputing 
a  crime,  is  gradually,  but  sorely,  undergoing 
a  change.  This  change  is  being  brought 
about  both  by  statute  and  by  Judicial  deci- 
sion. In  England  a  change  was  wrought 
by  the  Slander'  of  Women  Act,  1891,  St 
64  &  65  Vict  c.  61,  which  enacts  that  words 
imputing  unchastity  or  adultery  to  a  woman 
or  girl  shall  be  actionable  without  proof  of 
special  damage.  In  America  similar  statutes 
have  been  passed  in  a  number  of  the  states, 
while  in  other  states  the  courts,  declaring  tbe 
old  rule  to  be  a  reproach  upon  the  law,  have 
repudiated  the  arbitrary  and  harsh  rule  of 
the  common  law,  and  held  that  words  im- 
puting unchastity  to  a  female  are  actionable 
per  se,  even  though  not  involving  a  criminal 
offense.  If  the  question  were  res  Integra, 
the  writer  would  take  the  view  that  this 
court  should  adopt  the  better  and  by  far  the 
more  logical  rule  tbat  words  Imputing  nn- 
cliastlty  are  actionable  per  se,  even  though 
they  do  not  involve  a  criminal  offense;  but 
in  this  Jurisdiction  the  question  is  fore<dosed 
by  the  holding  in  Davis  v.  Sladden,  17  Or. 
269,  21  Pac.  140,  where  it  was  squarely  de- 
cided that  the  common-law  rule  contndled; 
and  consequently  relief  from  the  harsh  rule 
now  governing  in  this  Jurisdiction  must 
come,  and,  as  it  seems  to  the  writer,  should 
come,  from  the  Legislature. 

In  many  and  probably  most  of  the  states 
of  the  Union  an  act  of  Incontinence  in  some 
or  many  of  its  different  forms  is 'made  punish- 
able criminally,  with  the  result  that  in  such 
Jurisdictions  words  imputing  unchastity  are 
in  many  Instances  actionable  per  se,  for  the 
reason  that  in  such  instances  they  Impute  a 
crime  involving  moral  turpitude.  In  some 
American  Jurisdictions  the  common  law  has 
been  followed  without  objection;  but  in 
others,  although  adhering  to  the  old  rule 
the  courts  have  not  done  so  without  protest- 
ing loudly  and  bitterly.  Wllliama  v.  Riddle, 
145  Ky.  469,  140  S.  W.  661,  36  L.  R.  A.  (N. 
S.)  974,  Ann.  Cas.  1913B,  1161;  Unney  ▼. 
Maton,  13  Tex.  449;  Battles  ▼.  Tyson,  77 
Neb.  563,  110  N.  W.  209,  24  L.  B.  A.  (N.  S.) 
577,  15  Ann.  Cas.  1241;  Jones  v.  Heme,  2 
Wlls.  87 ;  Lynch  v.  Ejiight,  0  H.  L.  Cas.  677, 
8  Jur.  N.  S.  724,  5  L.  T.  291,  8  Eng.  RuL  Cub. 
382;  Smith  v.  Silence,  4  Iowa,  321,  66  Am. 
Dec.  137;  Landerback  t.  Moore,  Tappan 
(Ohio)  349,  Appendix  A;  17  R.  O.  L.  280,  282. 

[4]  In  this  state  the  act  of  fornication  is  not 
made  a  substantive  offense  punishable  crim- 
inally ;  and  an  act  of  incontinence  becomes  a 
crime  only  when  there  is  some  accompanying 
element;  as,  for  example  marriage  of  one 
of  the  parties.  In  this  state  adultery  Is  a 
crime,  and  therefore  to  speak  of  a  married 
woman. as  a  prostitute  is  to  diarge  the  com- 
mission of  a  crime.  Davis  v.  Sladden.  17 
Or.  259,  21  Pac.  140.  In  the  Instant  case, 
however,  the  plaintiff  Is  an  unmarried  wo- 
man. 

The   defendant    argues    that    the    words 
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spoken  by  the  defendant  Impute  a  violation 
of  section  2087,  L.  O.  L.,  wblch  reads  thus: 

"If  any  person  shall  wilUally  and  wrongfully 
commit  any  act  which  grossly  injares  tiie  per- 
son or  property  of  another,  or  whidi  grossly 
diatorbs  the  public  peace  or  health,  or  which 
openly  ootrages  the  public  decency  and  is  in- 
jurious to  public  morals,  such  person,  if  no 
punishment  is  expressly  prescribed  therefor 
by  this  Code,  upon  conviction  thereof,  shall  be 
punished.    •    •    • " 

This  statute  was  designed  to  cover  offenaes 
against  the  public  peace,  the  public  healtb, 
and  the  public  morals,  not  elsewhere  made 
punishable  by  the  Code,  and  which  were 
known  at  common  law  as  "Indictable  nui- 
sances." State  T.  Waymlre,  S2  Or.  281, 285, 97 
Pac.  46. 21  L.  R.  A.  (N.  8.)  56, 132  Am,  SL  Rep. 
699.  We  must  therefore  look  to  the  common 
law  to  ascertain  what  acts  openly  outrage 
the  public  decency  and  are  Injurious  to  public 
morals.    29  Oyc.  1279. 

[t-7]  Before  Inquiring  about  the  nature  of 
acts  which  were  Indictable  nuisances  under 
the  ccmimon  law,  we  should  remind  our- 
selves that  the  words  used  by  the  defendant 
•re  to  be  taken  In  tbelr  ordinary  sense,  and 
as  they  would  naturally  be  understood  by 
those  to  whom  they  were  addressed;  and 
It  must  also  be  remembered  that  Innuendoes 
cannot  extend  the  meaning  of  words  beyond 
their  natural  Import  An  Innuendo  can  only 
lerre  to  explain  some  matter  already  express- 
ed. It  may  show  the  application,  but  It  can- 
not add  to,  or  enlarge,  or  change  the  sense 
of  words.  Davis  v.  Sladden,  17  Or.  259,  21 
Pac.  140;  Battles  v.  Tyson,  77  Neb.  563, 
110  N.  W.  299,  24  L.  R.  A  (N.  S.)  677,  15 
Ann.  Gas.  1241;  17  B.  C.  L.  312;  Feast  t. 
Auer,  90  S.  W.  664,  28  Ky.  Law  Rep.  794, 
4  li.  R.  A  (N.  S.)  660;  State  v.  Conklln, 
47  Or.  509,  616,  84  Pac.  482.  With  these 
rules  of  construction  In  mind  we  may  again 
turn  to  section  2087,  L.  O.  L. 

Although  at  common  law  a  single  act  of 
private  Incontinence  was  not  Indictable,  one 
in  a  public  place  and  witnessed  by  people  was 
indictable  (Bishop  on  Statutory  Crimes  [2d. 
Ed.]  f  711),  and  although  at  common  law  the 
mere  cohabitation  of  a  man  and  woman  be- 
tween whom  the  bond  of  marriage  did  not 
exist  was  not  a  trlme,  yet  It  was  a  crime  if 
something  publicly  indecent  existed  In  the 
manner  of  association.  20  R.  0.  Ia  406; 
Adams  v.  Com.,  162  Ky.  76,  171  S.  W.  1006, 
Lu  R.  A.  19160,  651.  In  the  absence  of  leg- 
islation, fomlcatloa  and  adultery,  were  not 
crimes  under  the  common  law,  unless  ac- 
companied by  such  circumstances  as  per  se 
constituted  a  misdemeanor,  as,  for  example 
when  It  was  open  or  notorious  amounting 
to  a  public  nuisance.  1  Bishop's  New  Or. 
Law,  38;  1  R.  C.  L.  632;  Rlchey  v.  State, 
172  Ind.  134,  87  N.  E.  1032,  139  Am.  St  Rep. 
362,  19  Ann.  Oas.  664.    Qenerally  all  acts  ot 


gross  and  open  lewdness  are  Indictable  at 
common  law.  1  Bishop,  New  Or.  Law,  | 
500;  2  Wharton's  Or.  Law  aOth  Ed.)  f 
1432.  Again  noticing  section  2087,  L.  O.  U, 
it  will  be  observed  that  as  said  In  State  v. 
Nease.  46  Or.  423,  443,  80  Pac.  897,  899,  the 
Legislature  embodied  "In  the  statute,  as  a 
description  of  the  ofFenses  prohibited,  the  es- 
sential Ingredients  of  a  common-law  nui- 
sance." 

To  say  of  an  unmarried  woman  that  she 
is  a  prodtltute,  or  a  whore.  Is  merely  to 
ascribe  to  her  a  condition  brought  about  by 
acts  of  Incontinence  without  regard  to  wheth- 
er there  was  or  was  not  in  any  one  or  more 
of  the  acts  of  Incontinence  producing  the  re- 
sult or  condition  of  being  a  prostitute  or  a 
whore,  any  acccmpanybig  element,  as  for 
example,  marriage  of  one  of  the  parties 
makbig  the  act  adultery  In  this  state,  or 
blood  relationship  of  the  parties  virtthln  a 
certain  degree,  making  the  act  Incest  The 
statute  makes  It  an  offense  to  use  profane  lan- 
guage upon  any  grounds  used  as  a  watering 
place  outside  of  any  Incorporated  dty;  and 
yet  to  say  of  a  man  that  he  Is  profane  would 
not  ordinarily  be  (mderstood  to  mean  that  ha 
used  profane  language  at  the  place  prohibited 
by  law.  It  Is  true  that  It  Is  unlawful  to  keep 
a  bawdyhouse,  but  It  Is  also  true  that  the 
condition  ascribed  to  the  plaintiff  by  the  de- 
fendant does  not  necessarily  imply  the  keck- 
ing of  a  bawdyhouse;  nor  indeed  does  it 
necessarily  imply  that  the  plalntlfr  was  an 
Izunate  of  such  a  bouse.  A  female  may  gain 
for  herself  the  condition  named  by  the  de- 
fendant by  performing  the  acts  privately 
and  in  as  many  different  places  as  there  are 
acta.  The  words  used  by  the  defendant  do 
not  Imply  public  and  open  acts  of  Inconti- 
nence any  more  than  they  imply  private  acts 
of  Incontinence.  Hie  words  do  Imply  acts 
of  incontinence  for  hire,  but  no  more.  In 
brief,  an  act  of  Incontinence,  or  repeated 
acts  of  Incontinence  may  or  may  not  be 
punishable  criminally,  depending  upon  the  ac- 
companying circumstances.  There  are  dif- 
ferent drcumstances,  which.  If  accompanying 
an  act  of  Incontinence,  make  the  act  a  crime ; 
and  there  are  as  many  different  classes  of  sex- 
ual offenses  as  there  are  different  classes  of 
circumstances  producing  criminality.  Whoi, 
therefore,  words,  such  as  those  used  by  the 
defendants,  are  spoken  of  a  person,  one  can 
only  conjecture  whether  there  was  or  was  not 
an  accompanying  element  of  criminality. 

The  words  spoken  by  the  defendant  when 
given  the  meaning  which  they  are  ordi- 
narily understood  to  carry,  cannot  be  said 
to  impute  the  commission  of  a  crime,  and 
therefore  are  not  actionable  per  se;  and  al- 
though the  words  uttered  by  the  defendant 
do  impute  unchastity  to  the  plaintiff,  that  cir- 
cumstance does  not  render  them  actionable 
per  se,  but  the  plaintiff  must,  before  she 
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can  recover,  allege  and  prove  Qpedal  dam- 
age. The  plaintiff  did  not  allege,  nor  did 
she  attempt  to  prove,  special  damage,  and 
therefore  the  judgment  must  be  affirmed. 

McBRIDE,  O.  J.,  and  BENSON  and  BUB^ 
NEXT,  JJ.,  concur. 


(97  Or.  1) 

SCHOOL  DI8T.  NO.  24  OF  MARION  COUN- 
TY V.  SMITH,  County  School 
Superinteadeat. 

(Supreme  Coart  of  Oregon.    July  8,  1920.) 

t.  Mandamus  «=>I65  —  Demurrer  to  pieadlao 
admits  truth  of  material  statements. 
A  demarrer  to  petition  in  mandamus  admits 
the  truth  of  all  material  statements  in  plead- 
ing against  the  sufficiency  of  which  it  is  di- 
rected. 

2.  Taxation  «=s»300  —  Levy  maadatory  only 
where  statute  required  tax  to  be  levied  for 
a  deflaite  iinrpese. 

Where  the  Legislatnre  has  specifically  re- 
quired the  levy  of  any  tax  by  the  county  court 
for  a  definite  purpose,  the  law  is  mandatory, 
and  such  tax  must  be  levied,  but  where  the 
court  is  authorized,  but  not  directed,  to  raise 
a  tax  for  a  given  purpose,  the  levy  is  discre- 
tionary. 

3.  Taxation  «s>300  —  Mandatory  taxes  to  be 
first  levied  to  keep  within  oonstltutional  limit. 

In  order  that  Const  art.  11,  |  11  (see  Laws 
1917,  p.  12),  limiting  amount  to  be  raised  by 
tax  levy  to  amount  levied  during  preceding 
year,  plus  6  per  cent.,  the  levy  of  any  discre- 
tionary tax  should  be  postponed  until  all  man- 
datory taxea  have  been  levied  in  full. 

4.  Sohoels  and  sohool  districts  9s>90— Levy  of 
$10  per  capita  school  tax  mandatory. 

The  levy  of  a  $10  school  tax  per  capita  for 
all  school  children  in  county  under  Laws  1919, 
p.  213,  held  mandatory. 

5.  Taxatron  <s=>9i3(i)— Taxes  levied  for  sohool 
purposes  cannot  be  used  for  county  purpoa- 
es,  and  vice  versa. 

Taxes  levied  for  school  purposes  cannot, 
when  collected,  be  uaed  for  county  purposes, 
nor  can  taxes  levied  for  county  purposes  be 
used  for  school  purposes,  the  county  court's 
authority  ceasing  with  the  making  of  the  levy, 
and  tbe  money,  when  collected,  becoming  au- 
tomatically the  money  of  the  school  districts 
according  to  their  proportionate  rights,  where 
tax  was  levied  as  a  school  tax,  and  becoming 
county  funds  when  levied  for  county  purposes. 

6.  Evidence  <s=»l7— Court  will  take  Judicial  ne- 
tioe  when  taxes  are  paid  and  oounty  expenses 
andited. 

Court  will  take  judicial  notice  of  the  time 
when  taxes  are  paid,  and  that  the  current  ex- 
penses of  the  county  are  audited  and  allowed 
each  month. 


7.  Mandamus  «s»l5i(2)— Seliool  dittriofs  rem- 
edy  on  Insuffieient  levy  of  taxation  not  man- 
damus against  county  superintendent. 

Where  the  $10  per  capita  school  tax  was 
not  levied  in  full  within  the  constitutional  limi- 
tation on  taxation  under  Const  art.  9,  |  3,  ar- 
ticle 11,  I  10,  and  article  11,  f  11  (see  Laws 
1917,  p.  12),  as  required  by  Laws  1919,  p.  213, 
mandamus  will  not  lie  in  action  in  which  county 
superintendent  is  only  defendant,  to  compel 
him  to  apportion  to  a  school  district  the  share 
of  money  to  which  it  would  have  been  enti- 
tled if  the  full  tax  had  been  levied. 

8.  Injunetion  «=»2 1 2— Injunction  against  oona. 
ty  superintendent  no  defense  in  subsequent 
mandamus  proceeding  by  sohool  district  not 
party  to  injunction  suit 

Injunction  restraining  county'  school  su- 
perintendent from  apportioning  certain  funds 
to  school  district,  granted  in  action  to  which 
tbe  district  was  not  a  party,  is  no  defense  in 
mandamus  by  the  district  to  compel  apportion- 
ment of  such  funds,  the  district  not  being 
bound  by  the  decree  in  the  injunction  suit,  even 
though  it  could  have,  but  did  not,  intervene 
therein. 

Department  2. 

Original  petition  for  mandamus  by  Sduxd 
District  No.  24  of  Marion  Oounty  against  W. 
M.  Smith,  Oounty  School  Si^ierintendent. 
Petition   dismissed. 

The  plaintiff  Is  an  organized  sdioOl  dis- 
trict of  Marion  county,  embracing  tbe  coc- 
porate  limits  ot  the  dty  of  Salem.  The  de- 
fendant is  the  duly  ^ected,  qualified,  and 
acting  county  school  superintendent  of  Marl- 
on county. 

This  is  an  original  proceeding  In  manda- 
mus, In  which  it  la  alleged  that,  according  to 
the  school  census  of  the  plaintiff,  there  are 
4,208  indlvlduala  between  the  ages  of  4  and 
20  years  who  on  October  25, 1919,  were  actu- 
al residents  of  the  district ;  and  that  on  No- 
vember 28,  1919,  after  the  census  was  taken, 
the  clerk  of  the  plaintiff  forwarded  a  certi- 
fied copy  thereof  to  the  defendant,  who  ex- 
amined and  found  it  to  be  correct,  and  in 
December  following  filed  a  report  with  tbe 
county   clerk   of  Marlon   county,   certifying 
that  fact    It  Is  then  alleged  that  at  Its  De- 
cember term  in  1919  the  county  court  of  Ma- 
rion county  levied  a  tax  for  school  puriKwes 
upon  all  of  the  taxable  property  within  the 
county,  sufficient  to  produce  at  least  $10  per 
capita  for  all  of  said  children;   that  tliere- 
after  the  county  assessor  made  a  certificate 
in  duplicate  of  the  amount  to  be  assessed  tor 
school  and  other  purposes,  and  secured  from 
the  county  clerk  a  warrant  in  the  name  of 
the  state  of  Oregon,  authorizing  the   collec- 
tion of  the  tax  for  school  and  other  pari>osea 
by  tbe  sheriff  of  said  county  as  tax  collect- 
or;  and  that  the  assessor  attached  the   war- 
rant to  the   assessment   roll,  and  delivered 
the  same   to  the  sheriff  in  Januarj*,     1920. 


«=9For  otber  cases  see  same  topic  and  KBT-NtWBBR  In  all  Key-Numbered  Disests  and  Indexes 
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It  Is  said  Out  by  Tlrtiie  of  tbls  assessment 
and  warrant  tbe  sheriff  has  collected  a  suffi- 
cient amount  of  taxes  from  the  tax  roll  of 
1919  to  pay  each  school  district  within  the 
county,  Including  the  plaintiff,  its  full 
amount  of  $10  per  capita  ;  that  In  May,  1920, 
the  defendant  exercised  his  option  and  right 
to  divide  said  county  school  fund  among  the 
several  school  districts,  and  apportioned  the 
amount  of  $7,552.80  to  the  plaintiff ;  that  he 
made  an  order,  directing  the  county  treasur- 
er of  Marion  county  to  pay  that  sum  to  the 
plaintiff,  but  that  tbe  defendant  falls,  neg- 
lects, and  refuses  to  apportion  to  tbe  plald- 
tlff  the  entire  amount  of  tbe  school  fund  to 
which  it  is  entitled,  to  wit,  $15,944.80,  al- 
though demands  therefor  liave  been  made  by 
tbe  plaintiff;  that  by  reason  of  the  failure 
and  n^lect  of  tbe  defendant  to  apportion 
the  plaintiff's  share  so  collected  the  latter 
has  been  deprived  of  the  use  and  benefit  of 
18,392,  which  failure  on  tbe  part  of  the  de- 
fendant Is  without  any  right  or  justification ; 
and  that  it  became  and  now  is  the  right  and 
duty  of  tbe  defendant  to  apportion  the  whole 
amount  of  the  fund'  to  the  several  school  dis- 
tricts of  Marlon  county. 

The  petition  states  that  In  November,  1919, 
the  plaintiff  formulated  an  itemized  budget 
showing  Its  estimated  receipts  and  expendi- 
tures for  the  current  year.  Including  money 
which  it  Would  receive  from  the  tax  to  be  so 
levied  and  collected  by  the  county;  that  It 
duly  and  regularly  submitted  such  budget 
for  approval  or  rejection  to  Its  legal  voters 
at  a  special  school  election  duly  called  and 
beld  December  8,  1919,  at  which  time  it  was 
approved  and  accepted  by  a  majority  of  the 
voters;  that  the  district  is  without  funds, 
and  has  been  compelled  to  borrow  a  large 
amount  of  money  to  carry  ofl  ita  schools; 
that  the  money  so  due  is  required  to  enable 
It  to  defray  its  expenses  for  the  remainder 
of  the  current  year;  that  it  has  no  plain, 
8i)eedy,  or  adequate  remedy  at  law;  and 
that  the  defendant  cannot  give  any  valid  or 
legal  excuse  for  not  performing  the  duty  en- 
joined upon  him  by  law.  The  petition  prays 
for  an  alternative  writ,  requiring  the  defend- 
ant to  apportion  unto  the  plaintiff  the  fur- 
ther sum  of  $8,392  as  its  share  of  aald  fund. 

Answering,  the  defendant  admits  that  at 
its  December  term  in  1919  the  county  court 
pretended  to  levy  for  school  purposes  a  tax 
ot  at  least  $10  per  capita  for  each  of  the 
sdiool  diildren  within  such  county,  but  that 
nidi  levy  was  a  violation  of  section  11  of 
article  11  of  the  state  Constitution  (see  Laws 
1917,  p.  12),  commonly  known  as  the  6  per 
c^it.  limitation  law ;  that  by  reason  thereof 
and  because  of  a  writ  of  Injunction  issued 
ODt  of  the  circuit  court  of  Marlon  county  in 
A  suit  wherein  BkL  A.  Jory  was  plaintiff  and 
Marlon  county,  a  municipal  corporation,  its 
■heriff,    school   superintendent,   judge,   and 


commissioners  only  were  defendants,  the  col- 
lection of  said  pretended  levy  was  and  is 
permanently  enjoined  in  so  far  as  it  is  In  ex- 
cess of  $8.25  per  capita  for  each  of  such 
school  children;  that  no  other  or  greater 
amount  baa  been  collected;  that  $8.25  per 
capita  is  all  that  vtrill  be  available  to  the 
various  school  districts  from  said  pretended 
levy  on  the  1919  tax  roll;  that  the  amount 
levied  on  the  1918  tax  roll  for  school  pur- 
poses, plus  6  per  cent  thereof.  Is  $108,643.46 ; 
that  such  sum  only  was  lawfully  levied,  is 
now  being  collected,  and  amounts  to  $8.25 
per  capita  and  no  more;  that  the  gross 
amount  to  which  plaintiff  will  be  entitled  is 
$34,716 ;  and  that  when  all  of  the  1919  taxea 
have  been  collected  tbe  plaintiff  will  be  en- 
titled to  an  additional  amount  of  $14,164.13 
and  no  more,  which  tbe  defendant  offers  and 
agrees  to  apportion  as  such  funds  are  col- 
lected. The  defendant  declares  that  he  now 
refuses,  and  wlU  continue  to  refuse,  to  ap- 
portion to  tbe  plaintiff  tbe  additional  sum 
of  $7,634,  or  $1.75  per  capita,  for  the  reason 
that  he  has  been  permanently  enjoined  and 
restrained  from  doing  so  by  the  decree  in  the 
Jory  suit  Copies  of  the  complaint,  demur- 
rer thereto,  and  decree  rmdered  therein  are 
attached  to  and  made  a  part  of  the  answer 
here.  It  is  further  alleged  that  the  sum  of 
$7,634  claimed  by  the  plaintiff  is  included  in 
and  made  a  part  of  tbe  Injunction  granted 
In  that  suit,  whereby  tbe  defendant  was  re- 
strained and  enjoined  from  disbursing  the 
same  or  any  part  thereof ;  and  that  by  rea- 
son of  such  litigation  and  the  constitutional 
limitation  the  plaintiff  is  estopped  from  mak- 
ing or  maintaining  any  of  the  allegations  in 
its  writ  or  petition. 

It  api)ears  from  the  pleadlng;s  in  the  Jory 
suit  that  after  tbe  county  court  of  Marion 
county  had  prepared  its  budget  for  the  cur- 
rent year,  providing  for  the  levy  of  taxes  to 
the  full  amount  of  the  6  per  cent  constitu- 
tional limitation,  "in  order  to  raise  the 
amounts  required  by  the  said  acts  of  the  said 
Legislature"  (particularly  chapter  156,  Laws 
1919),  It  became  "necessary  to  levy  a  tax  on 
all  tbe  taxable  property  within  Marlon  coun- 
ty in  tbe  sum  of  $25,470.08,  over  and  above 
the  taxes  hereinbefore  levied  for  the  current 
year,  and  over  and  above  tbe  amount  of  tax 
levied  for  the  preceding  year  for  common 
school  purposes  plus  6  per  cent,  thereof,"  and 
that  it  was  therefore  "ordered,  adjudged,  de- 
termined, and  declared  that  in  compliance 
with  the  said  acts  of  the  said  Legislature  a 
tax  in  the  sum  of  $25,470.08  be,  and  tbe  same 
is  hereby,  levied  upon  all  of  tbe  taxable  prop- 
erty within  Marion  county.  Or.,  for  c<nnmon 
and  county  school  purposes  In  addition  to 
the  amount  of  $106,139.92  hereinbefore  lev- 
ied and  over  and  above  tbe  0  per  cent,  limi- 
tation provided  by  the  Constitution  of  this 
state."    The  order  recites  "that  tbe  said  tax 
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provided  by  tlte  said  Legislature  Is  In  addi- 
tion to  the  6  per  cent  limitation  provided  by 
law,  and  tbat  It  Is  necessary.  In  order  to 
comply  with  the  yarlotis  laws  above  referred 
to,  to  levy  the  same."  Like  orders  were 
made  for  the  levying  of  other  taxes  under 
similar  provisions  of  other  laws,  the  addi- 
tional taxes  amounting  in  all  to  $48,623.28. 

A  copy  of  the  budget,  showing  the  specific 
items  and  amounts  for  which  all  taxes  were 
levied,  pleaded  In  the  Jory  suit,  Is  attached 
to  and  made  a  part  of  the  defendant's  an- 
swer in  the  Instant  case. 

The  demurrer  of  the  defendants  in  the 
Jory  suit  was  overruled,  and  the  defendants 
decline  to  plead  further.  For  want  of  an  an- 
swer the  circuit  court  rendered  a  decree  to 
the  effect  tliat  all  taxes  levied  in  excess  of 
the  6  per  cent  limitation,  including  the  $1.75 
per  capita  school  tax,  were  null  and  void; 
tta&t  the  defendants  should  be  restrained 
from  collecting,  or  attempting  to  collect  such 
excess  taxes,  and  tliat  the  disbursing,  ex- 
pending,  or  apportioning  of  any  of  the^fnnda 
of  the  county  in  carrying  out  the  directions 
contained  in  chapter  156,  Laws  1919,  as  they 
might  exceed  the  6  per  cent  limitation  of 
levy  for  common  school  purposes,  should  be 
enjoined ;  in  legal  efCect  holding  that  by  the 
levy  which  the  county  court  made  the  plalD- 
tiff  was  entitled  to  only  18.25  per  capita  for 
each  child  of  school  age.  Instead  of  $10, 
which  should  have  been  raised  by  taxation 
under  the  law  of  1919.  Although  the  Jory 
suit  was  brought  under  the  name  of  that 
plaintift  only,  as  a  taxpayer,  It  Is  alleged  in 
the  complaint  that  It  was  Instituted  "in  be- 
lialf  of  himself  and  all  other  persons  simi- 
larly situated."  The  defendant  here  was 
made  a  defendant  there,  but  the  plain  tlfT 
school  district  was  not  a  party,  and  did  not 
intervene.  It  is  now  seeking  to  compel  the 
defendant  to  do  what  the  decree  In  the  Jory 
suit  enjoined  him  from  doing. 

The  plaintiff  demurred  to  the  defendant's 
answer  for  the  reason  that  the  same  did  not 
"state  facts  suSaclent  to  constitute  an  an- 
swer and  defense  to  said  alternative  writ  of 
mandamus,"  the  merit  of  which  is  the  vital 
question  here. 

W.  O.  Wlnslow  and  W.  B.  Keyes,  both  of 
Salem,  for  plaintiff. 
Max  Gehlbar,  of  Salem,  for  defendant. 

JOHNS,  J.  (after  stating  the  tacts  as 
above).  [1]  It  is  elementary  that  a  donnrrer 
admits  the  truth  of  all  material  statements 
in  the  pleading  against  the  suffidoicy  of 
which  it  is  directed.  Hence  it  most  be  as- 
sumed that  the  county  court  made  the  levy 
for  county  purposes  and  the  two  different 
levies  for  school  purposes  at  the  time  and 
In  the  manner  and  form  hereinafter  set  out 

Cliapter  166,  Laws  1910,  provldaa: 


"For  the  purpose  of  creatine  a  comity  school 
fund,  the  county  courts  of  the  several  counties 
of  this  state  are  hereby  required  to  levy  at  the 
same  time  other  taxes  are  levied,  a  tax  for 
school  purposes  upon  all  the  taxable  property 
of  the  county,  which  ag^egates  an  amount 
which  shall  produce  at  least  $10  per  capita  for 
each  and  all  of  the  children  witUn  the  county 
between  the  ages  of  four  and  twenty  yeara,  as 
shown  by  the  then  preceding  school  census, 
which  said  taxes  shall  be  collected  at  the  same 
time,  in  the  same  manner,  and  by  the  same  offi- 
cers as  other  taxes  are  collected;  provided, 
that  the  per  capita  amount  so  levied  in  any 
county  shall  not  be  less  than  the  per  -capita 
amount  of  the  school  tax  levied  in  the  county 
for  the  year  1910." 

This  statute  is  direct  and  positive,  and  by 
its  terms  it  was  the  legal  duty  of  the  county 
court  to  make  a  sufficient  levy  to  raise  $10 
per  capita  for  all  school  children  in  the  coun- 
ty. Section  8  of  article  9  of  the  Oregon 
Constitution  provides: 

"No  tax  shall  be  levied  except  in  pursnancs 
of  law,  and  every  law  imposing  a  tax  shall  state 
distinctly  the  object  of  tiie  same,  to  which  only 
it  shall  be  applied." 

Section  10  of  article  11  originally  read : 

"No  county  shall  create  any  debts  or  liabili- 
ties which  shall  singly  or  in  the  aggregate  ex- 
ceed the  sum  of  five  thousand  dollars,  except 
to  suppress  Insurrection  or  repel  invasion;  but 
the  debts  of  any  county  at  the  time  this  Con- 
stitution takes  effect  shall  be  disregarded  in 
estimating  the  sum  to  which  such  county  is 
limited." 

This  sectim  was  construed  by  this  ooart 
>ln  Grant  County  v.  Lake  County,  17  Or.  453, 
21  Pac.  447,  and  Municipal  Security  Co.  y. 
Baker  Ciounty',  83  Or.  838,  54  Pac.  174,  where 
it  was  held  that  in  the  administration  of  its 
affairs  debts  of  a  certain  class  were  thrust 
upon  the  county  by  operation  of  law,  and 
were  not  wlthbt  the  constitutional  limita- 
tion, such  as  salaries,  and  fees  of  witnesses 
and  jurors,  and  that  the  $6,000  limitation  ap- 
plied only  to  voluntary  indebtedness.  By 
an  initiative  measure  approved  December  5, 
1016,  article  11  was  amended  by  the  addition 
thereto  of  section  11,  reading  as  follows: 

"Unless  specifically  authorized  by  a  majority 
of  the  legal  voters  voting  upon  the  question  nei- 
ther the  state  nor  any  county,  municipality,  dis- 
trict or  body  to  which  the  power  to  levy  a  tax 
shall  have  been  delegated  shall  in  any  year  so 
exercise  that  power  as  to  raise  a  greater 
amount  of  revenue  for  purposes  other  than  the 
payment  of  bonded  indebtedness  or  interest 
thereon  than  the  total  amount  levied  by  it  in 
the  year  immediately  preceding  for  purposes 
other  than  the  payment  of  bonded  indebtedness 
or  interest  thereon  plus  six  per  centum  there- 
of; provided,  whenever  any  new  county,  mnnic- 
ipality  or  other  taxing  district  shall  be  created 
and  shall  include  in  whole  or  in  part  property 
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theretofore  Indnded  In  another  county,  like 
municipality  or  other  taxinf  district,  do  greater 
amount  of  taxes  shall  be  levied  in  the  first  year 
by  either  the  old  or  the  new  county,  municipal- 
ity or  other  taxing  district  npon  any  property 
included  therein  than  the  amonnt  levied  there- 
on in  the  preceding  year  by  the  county,  munici- 
pality or  district  in  vhich  it  was  then  included 
plus  six  per  centum  thereof;  provided  further, 
that  the  amount  of  any  increase  in  levy  specifi- 
cally authorized  by  the  legal  voters  of  the  state, 
or  of  a  county,  municipality,  or  other  district, 
ghall  be  excluded  in  determining  the  amount  of 
taxes  which  may  be  levied  in  any  subsequent 
year. 

"The  prohibition  against  the  creation  of  debts 
by  coontiea  prescribed  in  section  10  of  article 
11  of  this  Constitution  shall  apply  and  extend 
to  debts  hereafter  created  in  the  performance 
of  any  duties  or  obligations  imposed  upon  coun- 
ties by  the  Constitution  or  laws  of  the  state, 
and  any  indebtedness  created  by  any  county  in 
violation  of  such  prohibition  and  any  warrants 
for  or  other  evidences  of  any  such  indebtedness 
and  any  part  of  any  levy  of  taxes  made  by  the 
state  or  any  county,  municipality,  or  other  tax- 
ing district  or  body  which  shall  exceed  the  lim- 
itations fixed  hereby  shall  be  void." 

Except  by  a  vote  of  the  people,  aa  above 
stated,  the  effect  of  this  amendment  was  to 
place  a  6  per  cent,  limitation  instead  of  the 
existing  restriction  upon  all  revenues  derived 
from  taxation  for  the  current  year,  to  onlllfy 
the  force  of  the  above  decisions  as  to  a  dis- 
tinction or  priority  of  debts  of  any  class  (Mr 
character,  and  to  bring  all  kinds  of  indebted- 
ness within  the  constitutional  limitation. 

The  original  levy  by  the  county  court  of 
Marlon  county  was  based  upon  a  budget  for 
the  estimated  expenses  of  the  county.  In- 
dndlng  courts,  Jurors,  witnesses,  balliflS,  and 
reporters,  also  the  following  Items:  Scalp 
bonnttes,  $160;  advertising,  |600;  ^cpienses 
of  exhibit  at  state  fair,  |800 ;  Indemnity  for 
diseased  cattle  slaughtered,  1500;  fire  pro- 
tection, $375;  fees  under  dog  tax  law,  $800; 
"Improvement,  maintenance  and  construction 
of  roads,  bridges  and  ferries,  and.  salaries  of 
d^uty  road  masters,  patrolmen  and  assist- 
ants," $166,784.63;  under  provision  of  mar- 
ket road  law,  chapter  431,  Laws  1019,  $62,- 
300;  interest  on  county  road  bonds,  $8,000. 
A  total  of  $327,630.60  was  levied  for  county 
purposes,  $189,610.85  for  state  purposes  and 
$107,466.02  for  county  school  and  library 
purposes,  making  a  grand  total  of  $624,697.47, 
wlilch  equals  the  amount  of  the  tax  roll  of 
the  preceding  year,  plus  sl^  per  cent  thereof. 

[2,1]  Where  the  Legislature  has.  specifi- 
cally required  the  levy  of  any  tax  by  the 
county  court  for  a  definite  purpose,  the  law 
Is  mandatory,  and  such  tax  must  be  levied. 
However,  when  the  county  court  is  author- 
ized, but  not  directed,  to  raise  a  tax  for  a 
given  purpose,  such  levy  Is  discretionary. 
The  6  per  cent  limitation  must  be  respected 
aiMl  enforced ;  and  when  the  Legislature  has 


directed  the  levy  of  a  special  tax,  all  taxes 
of  that  class  should  first  be  levied  and  in- 
cluded within  the  constitutional  limitation. 
The  levy  of  any  discretionary  tax  within 
the  limitation  specified,  by  any  board  or 
county  court,  should  ~be  postponed  until  all 
mandatory  taxes  have  been  levied  In  full; 
that  is  to  say,  the  right  of  the  county  court 
to  levy  and  collect  a  discretionary  tax  is 
subject  and  Inferior  to  the  power  of  the 
Le^lature  to  direct  the  levy  and  collection 
of  a  mandatory  tax. 

[4]  As  stated,  the  levy  of  the  $10  per  capi- 
ta tax  was  mandatory.  An  examination  of 
the  different  statutes  under  which  the  coun- 
ty court  acted  in  making  its  primary  levy 
shows  that  in  many  instances  the  items  were 
not  mandatory,  but  only  discretionary.  For 
this  reason  such  levies  should  have  beax  post- 
poned until  the  $10  per  capita  school  tax 
was  levied  in  full.  Although  that  Is  the  law, 
yet  the  fact  remains  that  the  county  court 
did  not  originally  levy  the  full  amonnt  of 
the  school  tax,  but  Included  In  its  own  budget 
items  of  discretionary  taxes  which  were  sub- 
ject and  Inferior  to  the  levy  In  full  of  the 
$10  per  capita  tax.  For  example,  the  pri- 
mary levy  for  county  puriwees  includes  an 
item  of  $62,300  for  market  roads,  and  an- 
other of  $156,784.63  for  improvement,' main- 
tenance, and  constructi<Mi  of  roads,  bridges, 
and  ferries,  salaries  of  roadmasters,  etc.  Al- 
though the  Legislature  has  onpowered  the 
county  court  to  make  a  levy  for  such  pur- 
poses, it  has  never  directed  it  to  do  so,  but 
has  simply  vested  such  discretionary  power 
in  the  county  court  Whatever  may  be  said 
in  fovor  of  good  roads.  It  was  never  the  pur- 
pose or  Intent  of  the  Iieglslature  that  county 
roads  should  be  constructed  and  maintained 
at  the  expense  of  the  public  schools.  For 
the  one,  it  has  said  that  the  county  court 
may  levy  a  tax,  and  for  the  other  that  it 
tMut  do  so.  The  same  is  true  as  to  all  simi- 
lar Items.  The  legal  effect  of  what  the  coun- 
ty court  did  was  pro  tanto  to  nullify  a  man- 
datory act  of  the  Legislature  through  the  ex- 
ercise of  discretionary  power  vested  in  It  by 
other  legislative  acts.  Authority  to  levy 
taxes  Is  primarily  vested  in  the  Legislature, 
and  it  cannot  be  presumed  that  it  was  ever 
the  Intent  of  that  body  to  delegate  that  power 
to  another  or  inferior  board  in  such  a  man- 
ner as  to  defeat  or  Impair  its  odglnal  right 
If  the  county  court  has  a  discretionary  power 
to  reduce  the  amount  of  the  school  fund 
which  has  been  authorized  by  a  mandatory 
law  of  the  Legislature,  it  must  follow  that  it 
would  have  the  legal  right  to  ignore  the  law 
in  toto,  and  to  refuse  to  levy  any  tax  what- 
ever for  school  purposes.  Withip  the  consti- 
tutional limitation  it  would  have  the  authoiw 
ity  to  take  all  money  which  the  Legislature 
intended  for  school  purposes,  and  divert  it 
to  other  uses  within  .its  discretion.    TiM.t  is 
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not  the  law.  We  hold  that  as  to  the  con- 
stitutional limitation  the  power  of  the  connty 
court  to  levy  a  discretionary  tax  is  subordi- 
nate to  its  mandatory  duty  to  levy  a  tax  un- 
der a  specific  act  of  the  Legislature. 

The  levy  as  made  was  a  matter  of  public 
record,  and  at  the  time  the  plaintiff  had  a 
legal  right  to  compel  the  county  court  to 
make  it  In  the  manner  and  form  provided 
by  law.  Although '  the  school  district  was 
not  a  party  to  the  Jory  suit,  It  had  a  right 
to  intervene,  and  there  litigate  the  ques- 
tions which  are  now  at  Issue.  In  effect,  the 
plaintiff  seeks  in  the  instant  proceeding  to 
have  this  court  set  aside  the  action  of  the 
county  court  and  the  restraining  order  Is- 
sued against  the  defendant  In  the  Jory  suit 
After  the  levy  was  made  and  the  money  was 
collected  it  was  placed  in  special  funds,  the 
amount  of  which  corresponds  to  the  items  in 
the  different  budgets.  For  this  reason  the 
defendant  contends  that  there  Is  no  fund  to 
apportion  or  upon  which  a  warrant  can  be 
drawn  to  meet  the  plaintiff's  demand,  and 
that  under  the  existing  facts  the  attempted 
apportioning  of  any  larger  fund  would  be 
a  vain  act.  With  the  county  school  superin- 
tendent as  the  sole  defendant  in  the  instant 
action,  we  do  not  know  how  any  money  In 
a  county  fund  could  be  taken  therefrcnn  and 
placed  In  a  school  fund  for  the  use  and  bene- 
fit of  the  plaintiff. 

[6]  Although  the  county  court  is  authoriz- 
ed and  directed  by  the  Legislature  to -make 
such  a  levy  for  school  purposes,  when  made 
it  is  for  the  sole  use  and  benefit  of  the  vari- 
ous school  distrfcts  of  the  county.  The  au- 
thority of  the  county  court  then  ceases. 
When  the  tax  is  collected  it  automatically  be- 
comes the  money  of  the  school  districts  ac- 
cording to  their  proportionate  rights,  and 
thereafter  the  county  court  has  no  Interest 
whatever  in  the  fund-  For  the  same  reason, 
when  a  tax  is  levied  for  county  purposes  and 
is  collected  it  becomes  and  is  a  county  fund, 
to  be  used  and  expended  for  county  purposes 
only,  and  no  authority  is  anywhere  given  to 
transfer  county  money  to  the  school  fund,  or 
school  money  to  the  county.  Whatever  may 
have  been  the  legal  duty  of  the  county  court, 
the  fact  remains  that  within  the  six  per 
cent,  limitation  it  levied  a  school  tax  of  $8.25 
per  capita  only,  and  that  to  provide  for  the 
deficiency  it  undertook  to  make  an  addi- 
tional levy  of  11.76  per  capita  over  and  alwve 
the  6  per  cent  limitation.  EJach  of  such 
levies  la  certain,  separate,  and  distinct  from 
the  other. 

The  order  of  the  county  court  in  whidi  the 
$8.26  per  capita  school  tax  Is  levied  redtea 
that  on  December  31,  1919,  after  a  fully 
itemized  estimate  was  duly  made  and  pub- 
lished, "together  with  notice  of  the  time  and 
place  at  which  same  might  be  discussed  with 
the  county  court,"  and  accompanied  by  a 


published  statement,  "showing  the  total  of 
all  taxes  for  the  ensuing  year  levied  by  any 
road  or  school  district,  city,  town,  municipal- 
ity, port,  or  other  tax  levying  authorities 
within,"  the  Jurisdlcti<»  of  the  county  court :    . 

"This  being  the  time  and  place  fixed  by  the 
court  for  a  hearing  on  said  budget  said  court 
met  pursuant  to  said  notice  in  the  county  court- 
room in  the  courthouse  in  the  city  of  Salem, 
Or.,  to  hear  any  argument  of  any  taxpayer 
subject  to  said  tax  levy  in  favor  of  or  against 
any  proposed  tax  levies,  and  whereas  several 
taxpayers  appeared  for  a  discussion  of  said 
levies,  and  no  objections  being  made  or  filed  to 
any  portion  of  said  estimate,  or  the  levying  of 
any  taxes  described  in  the  same,  and  it  fur- 
ther appearing  that  the  amounts  hereinafter 
stated  are  necessary  and  proper  for  the  con- 
duct of  the  respective  branches  of  the  county 
government  and  for  the  respective  purposes 
indicated  herein,  it  is  therefore  ordered,  and  it 
is  hereby  determined  and  declared,  that  the 
following  amounts  of  taxes  be  levied  upon  the 
current  assessment  roll,  and  that  said  amounts 
be  levied  for  the  purposes  as  hereinafter  set 
forth." 

An  itemized  list  of  such  taxes  follows.  It 
Is  further  ordered  that  in  order  to  raise  said 
amounts  and  those  certified  by  the  state  tax 
commission,  the  county  assessor  levy  the  fol- 
lowing :  For  state  purposes,  $189,610.85  ;  for 
county  school  and  library  purposes,  $107,456.- 
02;  and  for  county  purposes,  $327,630.60, 
totaling  $624,697.47.  This  Is  the  order  by 
which  the  county  court  made  the  levy  of 
$8.25  per  capita  for  school  purposes.  There- 
after, and  on  the  same  day,  the  county  court 
made  the  following  order: 

"Now  on  this  Slst  day  of  December,  1919, 
it  appearing  that  pursuant  to  section  4042  of 
Lord's  Oregon  Laws  as  amended  by  chapter  84 
of  the  General  Laws  of  Oregon  for  the  year 
1911  as  amended  by  chapter  64  of  the  General 
Laws  of  Oregon  for  1917,  as  amended  by  chap- 
ter 166  of  the  General  Laws  of  Oregon  for  the 
year  1919,  that  in  order  to  raise  the  amounts 
required  by  said  acts  of  said  Legislatures  it  is 
necessary  to  levy  a  tax  on  all  the  taxable  prop- 
erty within  Marion  county  in  the  sum  of  $25,- 
470.08,  over  and  above  the  taxes  hereinbefore 
levied  for  the  current  year,  and  over  and  above 
the  amount  of  tax  levied  for  the  preceding  year 
for  common  school  purposes  plus  6  per   cent 
thereof  (the  said  acts  of  the  said  Legislatures 
having  increased  the  amounts  required  for  th« 
above  purpose  in  the  amount  of  25  per   cent 
over  and  above  the  amount  levied  for  the  said 
purpose  in  the  preceding  year,  in  addition  to 
the  increased  amounts  required  to  take  care  of 
the    additional    number    of    children    of     lesal 
school  age  as  appears  by  the  school  oensoa). 
It  is  therefore  ordered,  adjudged,  determined, 
and  declared  that  in  compliance  with  the   said 
acts  of  the  said  Legislature  a  tax  in  the  Bum  of 
$25,470.08  be,  and  the  same  is  hereby,   levied 
upon  all  of  the  taxable  property  within  Marion 
county.   Or.,   for    common   and   county    school 
purposes  in  addition  to  the  amount  of  S106,- 
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139.92  hereinbefore  levied,  and  over  and  above 
the  6  per  cent,  limitation  provided  by  the  Con- 
stitution of  thia  state." 

Similar  levies  for  different  purposes,  made 
In  the  same  manner,  are  Included  therein, 
making  a  total  of  $48,623.28.  By  this  order 
the  county  court  levied  the  11.76  per  capita 
school  tax.  The  collection  of  all  of  such 
levies  is  enjoined  in  the  Jory  suit. 

[8]  The  order  providing  for  the  $8.25  per 
capita  tax  recites  that  several  taxpayers  ap- 
peared for  discussion  of  the  levy,  that  no  ob- 
jections were  made  to  any  item  of  the  es- 
timate or  the  levy  of  any  tax  therefor,  and 
that  the  amounts  thereof  are  necessary  and 
prcv>er  for  the  conduct  of  county  affairs  and 
the  purposes  Indicated;  that  is  to  say,  prior 
to  the  making  of  the  original  levy  by  the 
county  court  all  parties,  including  the  plain- 
tiff, had  legal  notice  of  the  items  and 
amounts  thereof  for  which  the  levy  ■  was 
made,  an<3^  no  remonstrance  was  entered. 
Speaking  from  the  record,  the  plaintiff  had 
knowledge  of  and  acquiesced  in  what  the 
county  court  did  from  December  31,  1919, 
to  May  10,  1920,  when  this  proceeding  was 
commenced.  This  court  will  take  judicial 
notice  of  the  time  when  taxes  are  paid,  and 
that  the  current  expenses  of  the  county  are 
audited  and  allowed  each  month.  It  is  fair 
to  assume  that  at  least  half  of  such  taxes 
have  been  collected  to  date,  and  that  some- 
thing near  half  of  that  amoant  has  been  ex- 
pended for  county  purposes. 

[7]  As  stated,  the  county  school  superin- 
tendent Is  the  only  defendant  in  this  actlcm. 
That  official  has  nothing  whatever  to  do 
with  the  levying  of  taxes  for  any  purpose, 
and  has  no  authority  over  county  funds.  His 
sole  duty  In  this  matter  Is  confined  to  cer- 
tifying the  number  of  children  of  school  age 
in  the  various  districts  of  the  county,  and 
apportioning  the  school  fund  to,  the  districts 
when  the  tax  has  been  collected.  It  appears 
trom  Us  answer  that  he  has  apportioned, 
and  will  continue  to  apportion  as  collected, 
all  of  the  school  tax  which  was  levied  by 
the  county  court  within  the  6  per  cent  lim- 
itation, and  that  the  county  and  its  officers, 
indnding  the  defendant,  are  enjoined  from 
collecting  or  paying  out  any  moneys  received 
from  the  tax  levied  by  the  county  court  over 
and  above  that  limitation.  Assuming  that  the 
plaintiff  once  had  a  prior  right  to  have  its 
tax  levied  by  the  coimty  court  in  preference 
to  a  discretionary  tax  for  a  number  of  items, 
tliere  is  nothing  before  this  court  from  which 
It  can  be  determined  how  much  of  such  dis- 
cretionary tax  has  been  collected  or  paid 
out,  or  to  whom  It  Itas  been  paid.  The  de- 
fendant does  not  have  any  knowledge  of 
such  facts,  or  any  control  over  the  fund,  and 
he  has  no  authority  to  make  a  transfer  of 
moneys  from  one  fund  to  another. 

[I]  Assuming  that  in  the  ordinary  course 


of  business  a  larg6  percentage  of  such  tax 
has  been  collected  and  exxtended,  that  poi^ 
tion  thereof,  at  least,  has  passed  beyond  the 
jurisdiction  of  tliis  court,  and  the  part  re- 
maining could  not  be  ascertained  or  deter- 
mined without  an  accounting  with  all  of  the 
necessary  patties  in  court,  wlilch  could  not 
be  had  in  this  kind  of  a  case.  The  county 
and  the  county  treasurer  would  be  necessary 
parties  in  any  such  proceeding.  Under  the 
authorities,  even  though  the  plaintiff  did  not 
intervene,  it  is  not  bound  by  the  decree  in 
the  Jory  suit.  Neither  is  the  fact  that  the 
defendant  was  enjoined  there  a  defense  to 
the  present  action.  Tet  many  of  the  facts 
alleged  in  the  answer  and  admitted  by  the 
demurrer  are  material  and  important  to  this 
decision. 

After  the  two  separate  levies  were  made, 
as  above  stated,  the  tax  rolls  were  extended, 
showing  the  amounts  of  the  levies,  the  pur- 
poses for  which  made^  and  to  whom  tne 
money  collected  should  be  paid..  The  plain- 
tiff has  acquiesced  in  and  i)ermitted  such 
acts  to  be  done  and  the  moneys  to  be  col- 
lected and  paid  over  to  the  county  as  its 
own,  without  any  objection  prior  to  the  filing 
of  Its  petition  in  this  court  on  May  10,  1920. 
The  time  has  long  since  passed  for  making 
another  or  different  levy  or  revising  or  cor- 
recting the  one  which  was  made. 

The  answer  alleged  and  the  demurrer  ad- 
mits that  there  is  no  school  fund  which  the 
defendant  can  now  apportion  or  upon  which 
a  warrant  can  be  drawn  for  the  payment  of 
$1.76  per  capita  for  each  pupil  to  the  va- 
rious school  districts.  This  court  has  held 
that  a  county  school  superintendent  cannot 
be  compelled  by  mandamus  to  make  an  ap- 
portionment of  the  school  fund  among  the 
several  districts  unless  it  is  made  to  appear 
that  there  is  some  fund  in  the  treasury 
available  for  that  purpose.  State  ex  rel. 
Booth  V.  Bryan,  26  Or.  602,  38  Pac.  618. 
There  is  no  available  school  fund  to  meet  the 
plaintUTs  demand  in  this  action.  Both  par- 
ties cite  and  rely,  upon  State  ex  rel.  v.  Stan- 
nard,  84  Or.  460,  166  Pac.  666,  671.  That 
was  a  proceeding  in  mandamus  by  the  state 
on  the  relation  of  the  Oovemor,  in  which 
Stannard  as  county  derk,  the  sheriff,  county 
judge,  and  commissioners  were  defendants, 
to  compel  them  to  give  the  necessary  notices 
for  a  special  election  and  to  make  provision 
therefor.  That  case  was  brought  direct 
against  the  county  officers  who  had  the  pow- 
er and  whose  duty  it  was  to  prepare  notices 
and  I  provide  for  the  election.  They  luid  re- 
fused to  perform  a  duty  enjoined  upon  them 
by  law.  The  instant  proceeding  was  com- 
menced against  the  county  school  superin- 
tendent only,  to  compel  him  to  apportion  a 
school  fund  which  is  not  shown  to  exist  A 
large  portion  of  the  tax  Iiad  been  collected 
and  placed  in  the  funds  of  the  county,  and 
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was  subject  to  the  control  of  tbe  connty  only. 
In  the  ordinary  conrse  of  business  a  consid- 
erable part  of  It  has  been  paid  out,  and  the 
unexpended  remainder  Is  In  the  control  and 
possession  of  the  county,  mingled  with  its 
other  moneys,  over  which  the  county  school 
superintendent,  the  only  defendant  in  this 
action,  has  no  authority. 

Und«r  the  facts  shown  to  exist  here  It 
was  the  legal  duty  of  the  county  court  to 
make  a  levy  for  sdiool  purposes  sufficient  to 
raise  at  least  $10  per  capita  for  all  children 
of  school  age  within  the  county,  and  to  hare 


made  it  all  within  the  6  per  cent  limitation. 
As  at  present  advised,  we  do  not  know  what 
remedy,  if  any,  the  plaintiff  may  now  bare. 
But  in  any  proceeding  all  necessary  i>artlei 
should  be  made  defendants,  all  material 
facts  should  be  alleged,  and  the  court  should 
hare  Jurisdiction  of  the  subject-matter  and 
of  the  fund  sought  to  be  reached. 

For  the  reasons  abore  stated  the  petition 
hi  dismissed. 

HABRIS,  BEAN,  and  BBNN^rTT,  JJ,,  con- 
car. 
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(26  N.  M.  291) 

CRAWFORD  at  «l.  V.  DILLARD.    (No.  2351.) 

(Supreme  Court  of  New  Mexico.  March  24, 
1920.  On  Motion  for  Rehearing,  July  2, 
182(X  Second  Motion  for  Beliearing  Denied 
An«.  9,  1920.) 

(Byllahu*  ly  th«  Court.) 

1.  Appeal  and  error  «=>t079— AstlgnmenU  not 
properly  argued  are  abandoned. 

Where  argument  of  counsel  is  not  germane 
to  the  proposition  stated  in  the  assignment, 
tbe'  effect  is  the  same  as  though  the  assignment 
was  not  argued.  Assignments  not  argued  are 
abandoned. 

On  Motion  for  Rehearing. 

2.  Appeal  and  error  ®=se35 (2)— Fundamental 
error,  although  presented  for  the  first  time  on 
rehearing,  oonsldered. 

Where  a  judgment  is  inherently  and  funda- 
mentally erroneous,  this  court  has  the  power  to 
consider  the  error,  although  presented  for  the 
first  time  on  motion  for  rehearing. 

3.  Taxation  ®s>698— Statote  authorizing  re- 
demption from  tax  tale  held  retrospective  In 
operation. 

Chapter  84,  Lawa  1918,  held  to  have  retro- 
•pective  operation,  and  to  award  to  the  tax- 
payer tbe  right  to  redeem  from  a  tax  sale  had 
in  1912,  for  taxes  of  1910,  at  any  time  within 
three  years  from  the  recording  of  the  tax  aale 
certificate. 

4.  Taxation  €=>696,  749— Redemption  etatute 
held  prospeotlve;   tax  deed  held  void. 

Chapter  78,  Laws  1915,  and  chapter  80, 
Laws  1917,  interpreted,  and  held  to  have  pro- 
spective operation  only,  and  consequently  to 
have  no  effect  upon  the  right  of  redemption  un- 
der chapter  84,  Laws  1913.  Held,  further,  that 
a  tax  deed,  issued  in  October,  1918,  in  pursu- 
ance of  a  tax  sale  certificate  issued  and  re- 
corded at  the  same  time,  for  a  tax  sale  had  in 
1912,  for  taxes  in  1910,  was  unauthorised  by 
any  law  of  tbe  state,  and  was  void;  tbe  tax- 
payer, at  that  time,  under  those  circumstances, 
having  three  years  from  said  date  witliin  which 
to  redeem. 

Appeal  from  District  Court,  Eddy  Coun- 
ty;   Richardson,  Judge. 

Action  to  quiet  title  by  Mrs.  W.  K.  Dillard 
against  A.  J.  Crawford  and  another.  Jndg- 
ment  for  plaintiff,  and  defendants  appeal. 
Reversed  on  rehearing. 

Cbas.  H.  Jones,  of  Carlsbad  (Reneban  & 
Oilbert,  of  Santa  FS,  on  rehearing),  tor  ap- 
pellanti. 

J.  M.  Dillard,  of  Carlsbad,  for  appellee. 

PARKER,  a  J.  This  is  an  appeal  from 
the  district  court  of  Eddy  county  by  A.  J. 
Crawford  and  Minnie  M.  Crawford  from  a 
Judgment  quieting  title  to  certain  land  in 
the  appellee,  who  Is  styled  In  the  pleadings 
as  "Mrs.  W.  K.  Dillard."  The  complaint  al- 
leged in  substance  that  the  appellee  was  the 
owner  of  the  northeast  quarter  of  section  14, 
township  23  south,  range  27  east  N.  M.  P.  M., 
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by  virtue  'of  the  following  tar  proceeding: 
(1)  Sale  of  property  for  delinquent  taxes  of 
1910,  made  November  18,  1912;  (2)  certifi- 
cate of  sale  Issued  October  11,  1918;  (3) 
assignment  of  certificate  of  sale  to  appellee 
on  last-mentioned  date ;  (4)  recording  of  such 
certificate  on  the  last-mentioned  date;  and 
(5)  tax  deed  from  the  connty  on  October  11, 
1918.  From  the  complaint  it  appears  that  tbe 
sale  was  made  In  1912  for  the  1910  taxes, 
but  the  certificate  of  sale  was  not  Issued  by 
the  officer  mailing  the  sale,  but  by  his  suc- 
cessor six  years  afterwards.  Mot  one  word 
is  mentioned  In  the  complaint  as  to  the  as- 
sessment of  the  property  for  taxation  for  the 
year  1910,  as  to  wheOier  the  assessment  was 
In  the  name  of  the  rightful  owner,  unknown 
owners,  or  otherwise. 

The  appellants,  by  way  of  answer,  denied 
appellee's  ownerdilp  of  the  property ;  admit- 
ted delivery  of  a  tax  deed  to  the  appellee, 
but  alleged  that  the  same  was  executed  with- 
out authority ;  denied  a  sale  of  the  property 
for  delinquent  taxes;  and  alleged  that  the 
certificate  of  sale  mentioned  In  the  complaint 
was  made  without  tbe  authority  of  law.  By 
way  of  new  matter  the  appellants  alleged 
the  following: 

That  they  are  the  owners  of  said  property 
and  are  and  have  been  tince  1911  in  the  po%- 
tettion  thereof:,  ihat  tinoe  1911  the  property 
7uu  been  ae*e»ged  in  the  name  of  A.  J.  Craie- 
fori,  w^ho  hat  paid  aU  taxe$  and  chqrget 
thereon  tince  that  time;  that  the  property 
woe  a*ae»»ed  in  the  name  of  "unfcfKnon  own- 
era"  in  1910;  that  on  February  26,  1912, 
the  southeast  and  tlie  southwest  quarters  of 
said  quarter  section  were  sold  by  the  county 
for  delinquent  taxes  of  1910,  certificates  Is- 
sued to  the  county  therefor,  and  recorded 
October  1,  1913;  that  said  certificates  were 
assigned  to  A.  J.  Crawford  on  October  14, 
1918,  and  recorded  on  the  same  day;  that 
A.  J.  Crawford,  on  October  14,  1918,  paid 
the  taxes  delinquent  for  the  year  1910  upon 
the  northeast  and  northwest  quarters  of  said 
quarter  section;  that  in  1910  the  said  quar- 
ter section  of  land  too*  assessed  in  the  name 
of  B.  D.  McKenzie  (sph);  that  the  taxes  for 
said  year  amounted  to  m<tre  than  tZ5;  that 
said  property  teas  sold  by  McKenzie.'  to  O.  M. 
Richards  in  1909,  and  McKenzie  at  the  time 
of  the  assessment  teas  loithout  title  to  said 
property;  that  in  fact  there  imm  no  sale 
made  of  said  property  for  the  year  1910,  and 
no  certificates  of  sale  issued  or  anv  record  of 
sales  made;  tliat  no  order  or  judgment  for 
the  sale  of  said  property  loas  made  for  the 
year  1910;  that  Richards,  the  otoner  of  said 
property,  in  June,  1909,  applied  to  the  United 
States,  through  the  Department  of  the  /«(«- 
rior,  for  a  water  right  upon  said  land,  which 
application  was  granted  in  said  year;  that 
Richards  failed  to  pay  the  assessment  levied 
by  tbe  Department  of  the  Interior,  and  on 
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Jpne  22,  1910,  tbe  land  was  sold  at  public 
auction  to  the  Pecos  Water  Users'  Associa- 
tion, lor  tfte  u«e  wni  bene/It  o/  the  United. 
States,  the  title  to  tiioh  land  being  vetted  in 
the  United  8tate»  from  May  16,  1911,  tchen 
th^  certificate  tco»  atsigned  to  A.  J.  Craw- 
ford; that  said  property  was  not  redeemed 
by  Richards,  and  the  property  was  sold  and 
deeded  to  A.  J.  Crawford  by  the  United 
States,  through  the  said  water  asso(Hation; 
that  by  reason  of  such  certificate  and  sale 
the  title  to  the  property  was  in  the  United 
States  in  1910,  and  was  therefore  not  subject 
to  taxation;  and  that  the  taxes  levied  and 
assessed  against  the  property  in  1910  were 
iUegal  and  void. 

The  appellee  demurred  to  such  parts  of 
the  said  answer  by  way  of  new  matter  as  ap- 
pear italicized  herein  on  three  grounds,  viz.: 

(1)  That  the  allegations  were  Insufficient  and 
do  not  constitute  a  defense  to  the  action; 

(2)  that  said  allegations  were  insufficient,  be- 
cause they  did  not  plead  that  the  property 
was  not  subject  to  taxation,  or  that  the  tax- 
es had  been  paid,  the  only  two  defenses  per- 
mitted under  section  25  of  chapter  22,  Laws 
1899;  and  (3)  that  no  fraud  is  charged 
against  the  treasurer  in  tbe  execution  of  the 
tax  deed  to  plalntlfT.  At  the  close  of  the  case 
the  demurrer  was  sustained  by  the  court, 
but  upon  what  ground  the  record  does  not 
show. 

l^)  The  appellants'  connsd  argues  here 
that  the  court  erred  In  sustaining  the  demur- 
rer to  the  paragraphs  of  the  answer  by  way 
of  new  matter  which  are  Italicized  above, 
and  that  is  the  only  proposition  before  the 
court,  because  the  remainder  of  the  assign- 
ments of  error  depend  upon  the  bill  of  excep- 
tions, which  has  been  stricken,  or  are  aban- 
doned becanse  not  argued. 

The  argument  of  counsel  for  appellants 
that  the  court  erred  In  sustaining  the  de- 
murrer is  not  germane  to  th^  subject  The 
argument,  In  effect,  is  that  am>ellee'B  tax 
deed  was  void,  because  it  appears  In  the  deed 
that  It  was  based  upon  a  certificate  of  sale 
issued  in  1918  for  a  sale  held  in  1912  for 
delinquent  taxes  of  1910;  that  no  certificate 
was  issued  by  tbe  treasurer  who  made  the 
sale, 'and  no  book  of  sales  was  kept,  and  the 
certificate  of  sale  was  not  offered  for  sale  as 
required  by  chapter  134,  Laws  1905.  Coun- 
sel says  that  Uie  successor  of  the  treasurer 
who  made  the  sale  was  without  power  to  Is- 
sue a  tax  sale  certificate  evidencing  the  sale 
of  1912  for  the  1910  taxes.  Whether  that  be 
true  or  not,  it  has  no  bearing  upon  tbe  action 
of  tbe  court  In  sustaining  the  demurrer  to  ap- 
pellant's answer  by  way  of  new  matter. 
Where  argument  of  counsel  under  an  asslg^n- 
ment  is  not  germane  to  the  proposition  stated 
In  the  assignment,  the  effect  Is  the  same  as 
though  the  assig^mnent  was  not  argued.  As- 
slgnmoits  not  argued  are  considered  as  aban- 
doned. 

Consequently  there  is  nothing  before  the 


court,  and  the  judgment  of  the  district  court 
will  be  affirmed ;  and  it  Is  so  ordered. 

ROBEJRTS  and  RAYNOLDS,  JJ,  concur. 

On  Motion  for  Rehearing. 

PARKER,  C.  J.  1.  The  former  opinion  of 
the  court  in  this  case  disposed  of  it  upon  a 
question  of  practice.  The  bill  of  exceptions 
having  been  stricken  out,  the  facts  pf  the 
ease  were  not  before  us,  except  as  they  ap- 
peared from  the  findings  of  fact  Many  er- 
rors assigned  and  argued  by  the  appellants 
were  dependent  upon  the  facts  In  the  bill  of 
exceptions.  The  only  error  of  any  Importance 
argued  by  appellants  we  held  was  abandoned 
because  tbe  argument  was  not  germane  to 
the  assignments. 

Since  the  filing  of  tbe  opinion  a  motion  for 
rehearing  has  been  filed,  whicb  pres^ita  tbe 
proposition  that  tbe  Judgment  of  tbe  trial 
court  Is  Inherently  defective  and  erroneous, 
and  we  are  asked  to  consider  the  proposition, 
although  It  was  not  raised  in  tbe  first  in- 
stance. The  power  of  tbe  court  to  consider 
such  questions,  under  circumstances  like  the 
present,  was  settled  by  tbe  cases  of  State  v. 
Garcia,  19  N.  M.  421,  143  Pac.  1012,  and  De 
Baca  V.  Perea,  25  N.  M.  442,  446,  184  Pac.  482, 
and  we  deem  this  case  one  calling  for  the 
exercise  of  that  power  by  the  court  Tbe 
former  opinion  as  before  stated,  was  based 
entirely  upon  a  practice  question,  and  was 
correct.  It  is  a  question  upon  the  merits 
which  is  now  presented  in  the  motion  for  re- 
hearing, which  we  will  proceed  to  discuss. 

[2]  2.  The  case  was  to  quiet  title  to  160 
acres  of  land.  The  tract  was  patented  to  E.  D. 
McKenzie,  In  1909,  and  In  tbe  same  year  sold 
to  C.  M.  Richards,  whose  right  of  property 
therein  continued  until  1919,  when  any  right 
be  may  have  bad  therein  became  vested  in 
A.  J.  Crawford,  one  of  tbe  appellants.  In 
1910  the  property  was  doubly  assessed  for 
taxation.  One  assessment  was  made  In  the 
name  of  McKenzie,  the  former  owner,  and 
one  in  the  name  of  "unknown  owners."  The 
last-mentioned  assessment  described  and  as- 
sessed tbe  land  In  four  separate  tracts  of 
40  acres  each.  The  taxes  on  both  assessments 
became  delinquent,  and  In  February,  1912,  the 
south  half  of  the  tract  was  sold  at  a  tax 
sale  to  the  county,  under  tbe  assessment  of 
"unknown  owners."  The  certificate  was  la- 
sued  to  the  county.  In  November,  1912,  un- 
der tbe  assessment  to  McKenzie,  the  entire 
tract  was  sold  and  stricken  off  to  the  county. 
Thus  matters  stood  until  October,  1918,  when 
tbe  appellee  paid  to  the  county  the  taxes,  etc., 
due  under  the  assessment  to  McKenzie,  and 
tbe  county  treasurer  then  in  office,  who  was 
not  the  same  person  in  office  whm  the  1912 
sale  was  made,  executed  a  certificate  of  sale 
to  the  connty,  assigned  the  same  to  appeUee, 
and  Issued  to  her  a  deed  for  the  premises, 
after  the  certificate  of  sale  had  been  recorded. 
Query:  Did  the  collector  have  any  power  to 
issue  tbe  tax  certificate  under  the  drcum- 
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stances?  Se«  Pace  t.  Wight,  25  N.  M.  276, 
181  Pbc.  430.  It  is  nnder  these  facts  that 
the  appellee  claims  title. 
The  assessment  was  made  In  1910,  the  sale 
I  In  1912,  and  the  certificate  to  the  county  and 
I  the  tax  deed  In  October,  1918.  When,  under 
I  such  circumstances,  does  the  period  of  re- 
demption expire?  The  appellants  contend 
that  the  period  does  not  expire  until  1921, 
and  npon  that  premise  It  Is  contended  that 
the  treasurer  was  without  power  to  Issue  the 
deed.  The  law  governing  redemption  from 
tax  sales,  as  It  existed  In  1910  and  1912,  pro- 
vided that  the  owner  had  three  years  from 
date  of  sale  In  which  to  redeem.  Section  23, 
chapter  22,  Laws  1899.  Under  that  law  the 
period  of  redemption  would  have  expired  In 
November,  1915 ;  but,  while  the  certificate  of 
sale  was  owned  by  the  county,  the  state  ex- 
tended the  time  by  section  38  of  chapter  84, 
Laws  1913  (section  5502,  Code  1916),  to  three 
years  from  the  date  of  recording  the  certifi- 
cate of  sale.  In  Paye  v.  Wight,  26  N.  M.  276, 
181  Pac.  430,  and  State  r.  Romero,  25  N.  M. 
290,  181  Pac.  435,  we  considered  this  statute, 
and  It  was  held  to  have  a  retrospective  opera- 
tion In  all  cases  where  the  certificates  were 
held  by  the  county  at  the  date  the  act  went 
Into  eflTect  Therefore,  unless  changed  by  sub- 
sequent legislation,  the  period  of  redemption 
In  the  case  at  bar  does  not  expire  until  Octo- 
ber, 1921,  because  the  certificate  of  sale  was 
not  recorded  until  October,  1918. 

[3, 4]  3.  By  chapter  78,  Laws  1916,  a  slight 
change  was  made  in  the  law.  The  act  amend- 
ed section  38  of  chapter  84,  Laws  1913,  "so 
as  to  read  as  follows."  This  is  the  same  sec- 
tion 38  heretofore  mentioned,  and  of  course 
it  was  repealed  by  the  later  act.  The  change 
made  Is  merely  to  the  effect  that  when  a  tax 
sale  is  made  a  certificate  shall  be  issued  to 
the  purchaser,  and  when  such  certificate  is 
afterwards  sold,  a  duplicate  certificate  shall 
be  Issued  to  the  purchaser  thereof,  and  that 
in  each  case  the  owner  may  redeem  within 
three  years  from  the  date  of  the  certificate. 
The  date  of  recording  is  eliminated  entirely 
as  an  dement  to  start  time  within  which  re- 
demption may  be  made..  Certain  other  pro- 
visions  are  added  to  the  section,  some  of 
which  were  considered  by  us  in  State  t.  Ro- 
mero, 22  N.  M.  325,  161  Pac.  1103,  but  none 
of  them  have  any  application  to  the  facts  in 
this  case.  The  provisions  of  this  act  are 
clearly  prospective  only  in  their  operation. 
The  act  simply  provides  that,  where  property 
is  sold  for  taxes,  a  certificate  shall  be  issued 
to  the  purchaser,  and  the  owner  may  redeem 
In  three  years  from  the  date  of  such  certifi- 
cate, and  when  a  tax  certificate  is  sold  a 
duplicate  certificate  shall  be  issued  to  the 
purchaser  thereof,  and  the  owner  of  the  land 
may  likewise  redeem  within  three  years  from 
the  date  of  such  certificate.  There  Is  no  sub- 
ject-matter upon  which  the  statute  could 
operate,  according  to  its  terms,  except  tax 
sales  or  sales  of  tax  certificates  thereafter  to 
be  mada    Nor  Is  there  any  Indication  In  the 
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act  of  any  legislative  intent  to  have  the  same 
operate-  retrospectively,  except  those  provi- 
sions heretofore  mentlcmed,  which  extend  to 
the  taxpayers  some  concessions  by  way  of  re- 
mission of  Interest,  costs,  etc,  if  the  taxes 
were  paid  within  a  certain  time.  These  pro- 
visions, however,  have  no  bearing  in  this 
case,  as  the  parties  took  no  advantage  of 
them.  The  status,  then,  of  the  taxpayers, 
appellants,  was  undisturbed  by  any  provisions 
of  the  act  of  1915. 

In  1917,  by  chapter  80,  Laws  1917,  the  Leg- 
islature adopted  a  new  and  complete  sys- 
tem, nfore  nearly  conforming  to  the  act  of 
1899,  for  the  collection  of  delinquent  taxes. 
Among  other  things.  It  Is  provided,  in  section 
10,  that  at  the  time  of  sale  a  certificate  of 
sale  shall  be  Issued  and  delivered  to  the  pur- 
chaser, and  that  the  owner  may  redeem  with- 
in three  years  from  the  date  of  sale,  and  the 
county  is  declared  to  be  a  purchaser,  within 
the  meaning  of  the  act  In  case  the  county 
becomM  a  purchaser,  the  treasurer  may  sell 
the  oertiflcate  at  its  face  value,  with  accrued 
interest,  and  if  he  can  find  no  purchaser  for 
the  same  before  the  next  annual  tax  sale,  he 
shall  then  sell  it  to  the  lilgbest  bidder,  but  at 
not  less  than  75  per  cent  of  the  face  value 
thereof,  with  Interest,  poialties,  and  costs. 
See  section  12  of  the  act  This  act,  by  its 
terms,  does  not  purport  to  deal  with  tax  sales 
had  prior  to  its  passage,  and,  on  the  other 
hand,  its  retrospective  operation  is  expressly 
limited  by  section  18  as  follows: 

"Sec.  18.  This  act  shall  not  b«  construed  as 
effecting  or  as  applicable  to  taxes  heretofore 
assessed  and  which  are  delingaent  at  the  time 
when  this  act  takes  effect,  except  that  suit  for 
the  same  may  be  brought  and  judgment  there- 
on rendered  in  the  manner  provided  by  this  act, 
but  the  validity  of  all  such  delinquent  taxes 
shall  be  determined  by  the  law  in  force  at  the 
time  of  the  making  of  the  assessment  therefor." 

But  section  12,  the  only  one  In  the  act  re- 
ferring to  the  sale  by  the  county  of  tax  certif- 
icates, even  without  the  limiting  language 
of  section  18,  clearly  speaks  to  the  futuir 
only,  by  reason  of  the  terms  used. 

We  have,  then,  a  case  of  a  tax  sale  for  tax- 
es of  1910,  had  In  1912,  at  which  time  the 
owner  l^id. three  years  from  the  date  of  sale 
within  which  to  redeem.  In  1913,  while  the 
county  was  the  owner  of  the  tax  certificate, 
If  one  was  issued,  or  at  least  while  the  county 
was  the  purchaser  at  the  tax  sale,  the  owner's 
period  of  redemption  was  extended  for  three 
years  after  the  recording  of  said  certificate. 
So  far  as  appears  from  the  findings  of  the 
court,  or  so  far  as  can  be  gleaned  from  the 
pleadings  and  record,  this  certificate  of  sale 
at  the  tax  sale  In  1912,  for  the  taxes  of  1910, 
was  never  issued  until  October  11,  1918,  and 
was  then  recorded.  In'  1915  and  1917,  acts 
were  passed,  which  were  not  Intended  to  and 
which  did  not  affect  the  rights  of  the  parties 
to  this  proceeding.  On  October  11,  1918,  th*. 
collector  issued  to  the  county  a  tax  Bal«> 
certificate  covering   the  lands   In  question. 
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wbidi  was  tbereupim  recorded,  and  was 
tbeieapon  assigned  to  the  appellee,  and  a 
deed  issued  to  her  tot  tbe  said  premises.  On 
this  date  the  taxpayer,  under  the  terius  of 
the  act  of  1913,  had  the  right  to  redeem  the 
premises  at  any  time  within  three  years  from 
the  date  of  the  recording  of  such  tax  sale 
certificate.  Those  rights  were  not  impaired 
by  any  of  the  provisions  of  the  acts  of  1815 
and  1917  heretofore  mentioned. 

This  action  of  tbe  collector  In  executing 
and  deLiverlng  this  tax  deed,  therefore,  was 
clearly  void  and  of  no  efTect,  and  conveyed  no 
title  to  the  ai^)ellee.  This  procedure  Is  not 
authorised  by  the  act  of  1917,  as  heretofore 
seen.  It  would  not  be  authorized  imder  ei- 
ther the  act  of  1915,  even  If  applicable,  or 
the  act  of  1913,  because  under  the  1915  act 
tbe  period  of  redemption  was  three  years 
from  the  date  of  the  certificate,  and  under  the 
1918  act  the  redemption  period  was  three 
years  from  the  recording  of  the  certificate, 
and  the  only  certificate  contemplated  to  be 
issued  to  the  purchaser  from  tlie  county  of 
tbe  tax  sale  certificate  under  either  of  those 
acts  is  a  duplicate  certificate.  The  deed  was 
not  authorized  imder  any  law  until  after 
three  years  subsequent  to  the  recording  of  the 
certificate,  which  was  in  October,  1918. 

The  question  then  is,  not  whether  the  Leg- 
islature could  authorize  such  a  deed  under 
the  circumstances,  but  whether  it  has  au- 
thorized such  a  deed,  and  we  hold  that  it  has 
not  This  conclu^on  precludes  a  discussion 
of  a  much  more  interesting  question,  viz. 
whether  the  Legislature  has  power  at  all  to 
curtail  the  right  of  redemption  of  a  taxpayer, 
and,  if  so,  to  what  extent  such  right  may  be 
curtailed.  ' 

Tbe  appellants  filed  a  croes-blll,  and  prayed 
for  aMrmative  relief  quieting  their  title 
against  the  appellee.  The  record,  however, 
is  In  such  condition  as  to  prevent  us  from  de- 
termining Just  what  the  rights  of  the  appel- 
lants are  as  to  title  to  the  premises  involved. 

For  the  reasons  stated,  the  judgment  of 
tbe  court  below  will  be  reversed,  and  this 
cause  remanded,  with  direction  to  dismiss  the 
complaint  of  appellee;   and  it  is  so  ordered. 

ROBERTS  and  RAYNOLDS,  JJ.,  concur. 


(M  N.  M.  300) 

CITY  OF  RATON  V.  RATON  ICE  CO.  et  al. 
(two  eases). 

SAME  V.  YANKEE  FUEL  CO.  et  al. 

(Nos.  2321-2323.) 


(Supreme'  Court  of  New  Mexico. 
1920.) 


July  1. 


(BglUibut  6tf  the  Court.) 
I.  Emlaent  domain  ®e328  —  Power  of  olty  to 
ooastrnct  waterworks  system. 
Codification  1915,  S  3564,  subds.  67-70,  in- 
dusive,  and  subdivision  91,  Codification  1915, 


K  2098  to  2108,  indnsive,  Codification  1916,  H 
2110  to  2118,  inclusive,  construed  and  held  to 
grant  tbe  power  of  eminent  domain  to  a  city 
for  tbe  purpose  of  constructing  a  waterworks 
system. 

2.  Eminent  domain  «s»47( I)— Waters  and  wa- 
ter  conrset  (Ss»l9l— Use  of  rights  of  way  as 
water  site  by  water  eompany  not  exdnslve. 

Tbe  use  of  rights  of  way  and  reservoir  sites 
by  a  water  company  is  not  exclusive,  and  an- 
other pablic  service  corporation  may  be  per- 
mitted to  use  them  jointly  with  the  first  com- 
pany. 

Appeal  from  District  Court,  (3oUax  Coun- 
ty; Leib,  Judge. 

Separate  actions  by  the  City  of  Raton 
against  the  Raton  Ice  Company,  tbe  Yankee 
Fuel  Company,  and  others.  Judgment  for 
plaintiff  in  each  case,  and  defendants  appeaL 
Affirmed. 

Jesse  U.  Northcutt,  of  Denver,  Colo.,  and 
Morrow  &  Alfordi  of  RcKon  (F.  S.  Merrian, 
of  Raton,  of  counsel),  for  appellants. 

H.  L.  Blckley,  of  Raton,  and  A.  T.  Rogers, 
of  East  Las  Vegas,  f     appellee. 

RAYNOLDS,  J.  The  facts  in  this  case,  so 
far  as  they  are  material  to  an  understanding 
of  the  matters  In  dilute,  are  aubatantlally 
as  follows: 

In  the  year  1912  the  dty  of  Raton  decided 
to  own  its  waterworks  system  for  supplying 
the  dty  with'  water.  Being  unable  to  pur- 
chase or  otherwise  acquire  the  waterworks 
system  of  the  Raton  Waterworks  Company, 
one  of  the  appellants,  which  was  then  oper- 
ating at  Raton,  the  dty  decided  to  construct 
its  own  waterworks  system.  In  1912,  at 
an  election  held,  the  dty  of  Raton  was  au- 
thorized to  issue  bonds  to  the  extent  of 
?400,000  for  the  construction  of  such  water- 
works system.  An  application  was  made  to 
the  state  engineer  for  the  purpose  of  acquir- 
ing water  rights  In  Sugarlte  Canon,  and  a 
permit  was  granted  which  authorised  the 
dty  to  construct  Its  reservoir  No.  2  at  lake 
Maloya,  the  site  of  tbe  appellant  waterworks 
company's  reservoir,  and  to  use  the  same 
Jointly  with  the  waterworks  company. 
Thereafter  a  contract  was  entered  Into  for 
tbe  construction  of  such  waterworks  system, 
and  the  same  was  completed  in  the  year 
1916.  The  dty  of  Raton  has  been  furnish- 
ing water  to  its  inhabitants  for  domestic,  ir- 
rigation, and  other  purposes  since  1918.  Its 
reservoir  Na  2  was  built  on  the  site  of  Lake 
Maloya,  by  relnfordng,  raising,  and  extend- 
ing the  dam  and  Increasing  the  capadty 
thereof,  and  its  pipe  line  was  laid  from  this 
reservoir  }io.  2  to  the  city  of  Raton,  passing 
through  tracts  Nos.  1,  2,  and  3  of  the  land  in- 
volved in  this  appeal.  Tnc  dty  council -of  the 
city  of  Raton  authorized  the  mayor  to  nego- 
tiate with  the  appellants  herein  for  the  pur- 
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cbase  of  said  leserrolr  site  for  reservoir  No. 
2,  and  for  the  pipe  line  right  of  way  leading 
from  and  passing  through  tracts  1,  2,  and  3. 
After  some  negotiations  the  dty  of  Baton 
was  unable  to  agree  with  the  owners  of  the 
land  Involved,  and  a  committee  appointed 
for  that  purpose  having  so  reported  to  the 
dty  council,  thereafter  the  city  ordered  the 
condemnation  proceedings  to  be  Instituted. 

Upon  filing  the  petition  In  condemnation 
and  upon  the  showing  made  and  giving  bond 
as  directed  by  the  court,  the  city  of  Raton 
was  let  Into  possession  of  said  land  for 
Its  pipe  line  right  of  way,  and  the  work  of 
laying  the  pii>e  line  was  Immediately  com- 
menced. The  appellants  filed  their  written 
protest  against  letting  the  petitioner  Into  pos- 
session of  these  lands  and  thereafter  filed 
their  answer  herein.  Later  they  filed  an 
amended  answer,  raising  certain  defenses 
and  issues  as  follows:  (1)  That  appellants 
were  deprived  of  their  property  without  due 
process  of  law,  contrary  to  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United 
States ;  (2)  that  there  was  no  statutory  au- 
thority for  a  dty  to  condemn  land  for  pur- 
poses of  erecting  waterworks  more  than  two 
miles  beyond  the  dty  limits;  (3)  that  no  ef- 
fort was  made  to  agree  upon  proper  compen- 
sation with  the  appellants,  which  is  a  con- 
dition precedent  to  condemnation  proceed- 
ings; (4)  that  the  appellants'  property  was 
dedicated  to  a  prior  public  use  which  was 
equal  In  dignity  to  that  of  the  purpose  for 
which  the  condemnation  was  sought;  (5) 
that  no  proper  notice  was  given  to  certain 
of  the  appellants.  These  points  were  raised 
at  various  stages  of  the  trial  below  and  were 
carried  forward  into  tlie  assignments  of  er- 
ror. The  case  was  tried  on  December  13, 
1916,  upon  the  issues  presented.  Appellants 
introduced  no  evidence.'  In  1918,  January 
10,  a  decree  was  entered  by  the  court  resolv- 
ing the  Issues  In  favor  of  the  dty  of  Raton 
and  appointing  commissioners  to  assess  dam- 
ages. BiXceptions  were  filed  to  this  decree 
and  this  appeal  is  taxen  from  it. 

In  the  court  below  there  were  three  sepa- 
rate cases  in  that  court,  which  were  num- 
bered 4220,  40S5,  and  4192,  and  they  are 
respectlvdy  In  this  court  Noa.  2321,  2S22, 
and  2323.  They  were  consolidated  in  the 
lower  court  for  the  purpose  of  trial,  but  have 
been  separately  appealed.  In  all  three  caus- 
es the  Raton  Waterworks  Company  of  New 
-Mexico  has  appealed.  In  causes  2321  and 
2322  the  Raton  Ice  Company  has  also  ap- 
pealed; In  cause  2321  the  Santa  F^,  Raton 
&  BSastem  Railway  Company  Joined  in  the 
appeal.  The  Raton  Waterworks  Company  of 
New  Tork,  a  New  York  corporation,  and  the 
Yanbee  Fuel  Company,  a  Colorado  corpora- 
tion, also  Joined  in  causes  2322  and  2323,  re- 
qiectiv^y.  The  casas  may  all  be  considered 
tc^ether. 

[1]  Appellants  contend  that  the  trial  court 
was  without  Jurisdiction  In  the  premises  and 


that  there  Is  no  statutory  authority  for  the 
condemnation  proceeding  which  was  attempt- 
ed. It  seems  to  be  admitted  by  both  sides 
that  the  power  of  eminent-  domain  sought 
to  be  exercised  by  the  appellee  is  not  to  be 
Implied,  but  must  be  granted  by  express 
statutory  enactment,  and  that  If  no  such 
power  is  granted  none  exists.  Lewis  on 
Eminent  Domain  (3d  Ed.)  pars.  367  and  371. 
The  question  whether  or  not  such  authority 
exists  depends  upon  the  construction  of  stat- 
utes passed  at  three  different  sessions  of 
the  Legislature,  all  of  -which  are  found  In 
Code  1915.  Subdivisions  68  to  71,  Induslve, 
of  section  8664,  are  subdivisions  67-70,  In- 
clusive, of  chapter  39,  |  14,  of  the  Laws  of 
1884.  Subdivision  91  of  section  3564,  Code 
1915,  is  section  1.  c.  3,  of  the  Laws  of  1891. 
Sections  2098  to  2108,  Induslve,  and  sections 
2110  to  2118,  Inclusive,  of  the  Code  of  1916, 
are  sections  1  to  11,  Induslve,  and  13  to  21, 
inclusive,  of  chapter  97,  Laws  of  1905.  The 
first  act  on  the  subject  is  chapter  39,  Laws 
of  1884,  entitled  "An  act  to  Incorporate  dt- 
les  and  towns."  Section  14  of  this  act  gives 
to  the  dty  council  and  boards  of  trustees  in 
towns  certain  powers,  andi  subsections  68, 
69,  and  70  of  this  act  authorize  the  construo- 
tlon  and  operation  of  waterworks,  either 
by  the  dty  or  by  the  granting  of  permission 
to  private  individuals  or  Incorporated  com- 
panies to  build  and  operate  such  water 
works.  Section  70,  the  section  upon  which 
appellee  relies  in  part,  is  as  follows: 

"Cities  or  towns  are  hereby  authorized  to 
condemn  and  appropriate  bo  much  private  prop- 
erty as  shall  be  necessary  for  the  construction 
and  operation  of  said  waterworks  or  gas  works, 
in  sncb  manner  as  is  or  may  be  prescribed  by 
law." 

The  next  statutory  enactment  whldi  la 
material  to  this  discussion  Is  diapter  3, 
Laws  of  1891,  §  1,  whldi  reads  as  follows: 

"That  municipal  corporations  shall  have  the 
power  and  right  of  condemnation  oi  private 
property  for  public  use  in  the  following  cases, 
to  wit:  For  laying  out,  opening  and  -widening 
of  streets  and  alleys  and  highways  or  approach- 
es to  streets;  and  for  the  constraction,  mainte- 
nance and  operation  of  sewers,  drains,  water- 
works and  gas  works,  both  -within  their  corpo- 
rate limits  and  for  a  distance  of  two  miles 
outside  of  the  same." 

The  Legislature  further  enacted  laws  upon 
this  subject  in  the  year  1906,  the  law  being 
chapter  97,  Laws  1905,  where  method  of  pro- 
cedure for  condemnation  of  land  for  public 
purposes  Is  set  out  in  an  act  composed  of 
21  sections.  Section  1,  in  so  far  as  material, 
reads  as  follows: 

"In  case  lands  or  other  property  are  sought 
to  be  appropriated  by  any  railroad,  telephone, 
telegraph  company  created  or  authorized  to  do 
business  under  the  laws  of  this  territory,  for 
public  use,  and  such  corporation  and  owner  of 
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such  lands  cannot  agree  upon  proper  compen- 

Bation.    •    •    ••• 

The  statute  then  sets  forth  the  method  of 
procedure  for  condemnation.  Later  In  the 
same  act,  chapter  97,  Laws  1005,  |  16,  Is  as 
follows: 

"In  additioii  to  the  pnrpoaea  hereinbefore 
specifically  mentioned  for  which  property  may 
be  condemned  ander  the  provisions  of  this 
act,  it  may  also  be  condemned  *  *  *  for  ca- 
'nals,  aqueducts,  reservoirs,  tunnels,  flames, 
ditches  or  pipes  for  conducting  or  storing  water 
for  the  use  of  the  inhabitants  of  any  county, 
incorporated  city,  city  and  county,  village  or 
town,  •  •  •  also  for  ferries,  bridges,  pub- 
lic roads,  electric  and  horse  railroads  or  other 
roads  for  other  vehicles  for  public  use,  for 
canals,  ditches,  flumes,  aqueducts  and  pipes, 
for  irrigation.    •    •    •  '• 

This  last  section,  namely,  16,  chapter  97, 
of  the  Laws  of  1905,  is  carried  forward  Into 
the  Code  of  1916  as  section  2112,  which  sec- 
tion is  a  part  of  the  chapter  entitled  "Emi- 
nent Domain."  The  law  of  18&i  heretofore 
referred  to,  namely,  chapter  39,  Laws  1884, 
is  carried  forward  Into  the  Code  of  1915,  and 
Is  a  part  of  section  3564,  being  a  chapter 
relating'  to  municipal  corporations.  There 
are  other  provisions  in  the  Laws  of  1884  in 
regard  to  the  powers  of  municipalities  own- 
ing and  operating  waterworks  and  the  right 
to  condemn  for  such  purpose,  but  they  need 
not  be  set  out  here  in  full. 

The  contention  of  the  appellants  Is  that 
the  law  of  1891  restricts  a  city  in  the  exer- 
cise of  eminent  domain  to  the  condemnation 
of  land  situated  not  more  than  two  miles 
from  the  city  limits.  It  Is  argued  that  the 
broad  grant  of  power  given  In  the  law  of 
1884  Is  restricted  by  the  law  of  1891,  and 
that  the  subsequent  act  of  1905  Is  merely  a 
procedure  statute,  specifying  the  manner  In 
which  the  right  of  eminent  domain  may  be 
exercised  without  extending  such  right  of 
eminent  domain  to  municipal  corporations. 

With  this  contention  we  do  not  agree.  The 
statutes  should  all  be  construed  together. 
The  act  of  1884  Is  a  grant  of  power  to  munic- 
ipal corporations  and  contains  a  specific 
grant  of  eminent  domain  to  a  municipal  cor- 
poration. The  act  of  1905,  although  deal- 
ing largely  with  procedure,  by  Its  terms  in 
the  section  above  quoted,  grants  the  power 
of  eminent  domain  to  condemn  lands  for  res- 
ervoirs, ditches,  or  pipes  for  conducting  or 
storing  water  for  the  use  of  the  Inhabitants 
of  a  municipality.  The  act  of  1891,  although 
apparently  Inconsistent  with  provisions  of 
the  other  statutes,  does  not  conflict  with  the 
powers  granted  both  by  the  prior  act  of  1884 
and  the  subsequent  act  of  1905. 

In  view  of  all  the  express  provisions  of 
the  act  of  1905  (Code  1915,  f  2112),  the  act 
of  1891  (Code  1915,  {  3564,  subd.  91)  Is  ei- 
ther In  conflict  with  the  latter  act  and  is 
repealed  by  it  or  Is  to  be  construed  with  and 


relates  to  a  spedflc  power  granted  and  In- 
cluded within  the  grant  In  the  subsequent 
act.  We  are  Inclined  to  the  view  that  the  lat- 
ter alternative  Is  correct.  The  act  of  1891  does 
not  limit  the  power  granted  in  general  broad 
terms  by  the  act  of  1906.  This  view  Is  borne 
out  by  the  various  t>roTi8lons  of  the  acts  of 
1884  and  1905,  which  grants  to  dUes  rights 
and  duties  inconsistent  with  the  view  main- 
tained by  the  appellants  that  this  statute  is 
a  limitation  on  the  power  of  eminent  domain 
and  restricts  its  exercise  for  the  construction 
of  waterworks  for  cities  to  a  distance  of 
two  miles  from  the  city  limits.  The  other 
provisions  last  mentioned  are  subsections 
68,  69,  and  73  of  section  3564,  Code  1915,  be- 
ing subdivisions  68,  69,  and  72  of  section  14, 
c.  39,  of  the  Laws  of  1884,  where  the  power 
is  given  to  cities  to  (68)  erect  water  works 
or  authorize  others  to  erect  them';  (69)  to 
construct  or  authorize  the  construction  of 
waterworks  without  their  dty  limits  and 
extending  Jurisdiction  to  protect  the  sources 
of  the  water  supply  for  a  distance  of  five 
miles  above  the  point  from  which  the  water 
is  taken;  (73)  to  construct  weUs,  dstems, 
and  reservoirs  within  or  beyond  the  dty 
limits  for  the  purpose  of  supplying  the  city 
with  water.  Section  5656,  Code  1915,  being 
section  3,  c.  49,  Laws  of  1907,  gives  the  right 
to  any  person,  firm,  or  corporation,  public 
or  private,  to  acquire  the  right  to  the  bene- 
ficial use  of  any  waters;  and  sectl<m  3774, 
Code  1915,  gives  the  right  to  villages  both 
to  establish  and  maintain  waterworks  and 
to  acquire  by  condemnation,  if  necessary, 
springs  or  water  sources  not  exceeding  three 
miles  from  the  village  limits. 

In  view  of  all  these  provisions  it  seems 
Improbable  that  the  Legl^Iatura  Intended 
to  restrict  a  dty  to  h  two-mile  limitation  for 
condemnation  proceedings  In  constructing 
waterworks  and  In  acquiring  the  source  of 
Its  water  supply.  Such  a  limitation  would 
be  unreasonable,  in  view  of  the  broad  grants 
of  '^wer  In  the  other  sections  hereinbefore 
set  out,  and  the  nature  of  the  country  for 
which  the  laws  wei'e  enacted.  The  act  of 
1891  (chapter  3,  |  1  [Code  1915,  {  8664,  subd. 
91]),  from  Its  language  as  above  quoted,  has 
In  contemplation  the  development  or  Improve- 
ment of  munidpalities  and  the  territory  adja- 
cent thereto:  It  applies  to  widening  streets, 
alleys,  and  highways,  construction,  mainte- 
nance, and  operation  of  sewers,  drains,  water- 
works and  gas  works  within  the  dty  for  two 
miles  outside  the  same.  It  appears  to  apply 
to  the  distribution  system  of  the  water  com- 
pany rather  than  as  a  limitation  of  the  dis- 
tance to  which  a  dty  could  go  In  order  to 
secure  its  supply  of  water.  The  provisions 
of  the  act  Itself  as  to  widening  approaches 
to  streets,  the  operating  and  maintenance  c^ 
sewers  and  drains,  seems  to  bear  out  this 
construction.  We  condude,  therefore,  that 
in  view  of  all  these  matters  the  statute  oC 
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1891  Is  not  a  Umltation  on  the  power  of 
condemnation  granted  prevlonsly  In  1884  nor 
subsequently  In  1905. 

[2]  It  is  further  urged  that  the  appellants 
have  a  right  to  the  property  in  question  as 
they  are  using  It  for  a  public  purpose  of 
equal  dignity  as  the  one  for  which  the  ap- 
{)ellee  seeks  to  condemn  it.  Appellants  dte 
the  case  of  Albuquerque  v.  Garcia,  17  N.  M. 
445,  130  Pac.  118,  where  the  court  held  that 
the  city  of  Albuquerque  had  no  right  to  con- 
demn for  a  street  a  public  ditch.  The  case  is 
not  applicable  to  the  present  one.  In  Albu- 
querque y.  Garcia,  the  court  held  ttiat  the 
right  of  condemnation  did  not  exist  where 
the  property  was  devoted  to  a  public  use, 
and  that  the  first  public  use  could  not  be  ob- 
literated or  destroyed.  Here,  however,  no 
Buch  relief  is  sought,  but  appellee  is  endeav- 
oring to  u^e  the  property  in  question  Jointly 
with  the  appellants.  Such  a  right  is  sanc- 
tioned by  statute  (section  2110,  Code  1915) 
In  regard  to  railroads,  and  has  been  applied 
by  this  court  in  the  case  of  A,  T.  ft  S.  F. 
R.  Co.  V.  Citizens'  Trartion  Co.,  16  N.  M. 
154,  113  Pac.  810.  The  appellants  introduced 
no  evidence,  relying  entirely  on  their  amend- 
ed answer,  and  there  is  nothing  In  the  record 
to  impeach  the  finding  of  the  trial  court  that 
joint  use  of  the  property  may  be  made  and 
permitting  the  appellee  to  use  it  together 
with  the  appellants. 

It  Is  further  urged  that  no  effort  was  made 
by  the  appellee  to  agree  upon  compensation 
for  the  land  in  question  before  instituting 
the  proceedings  to  condemn.  The  record, 
however,  shows  tl>at  an  effort  was  made, 
both  by  verbal  consultation  and  letters, 
which  effort  was  onsuccessfol. 

The  appellants  further  urge  that  certain 
defendants  had  no  notice  of  the  proceedings, 
but  it  appears  from  the  record  tliat  they 
were  nonresident  corporations  and  that  the 
law  was  complied  with  in  regard  to  giving 
them  the  required  notice.  The  court  so  held, 
and  there  is  evidence  In  the  record  to  sus- 
tain its  findings  in  this  regard. 

There  being  no  error  in  tlie  record,  the  de- 
cision of  the  court  below  is  therefore  af- 
firmed; and  it  is  so  ordered. 


PARKER, 
CUT. 


O.  X,  and  ROBERTS,  J.,  con- 


(Sg  UoDt.  272) 

STATE  nc  rel.  KEILEY  et  al.  v.  DISTRICT 

COURT  OF  THIRD  JUDICIAL  DIST.  IN 

AND  FOR  POWELL  COUNTY  at  al. 

(No.  4599.) 

(Snpreme  Conrt  of  Montana.    Jnly  6,   1920.) 

I.  Contempt  ^966(7)— Only  Jurisdiction   and 
legality  of  exercise  of  power  reviewable. 
Every  conrt  is  the  exduaive  arbiter  of  its 
own  contempt,  and  the  question  whether  the 


evidence  was  sufSdent  to  establish  it  cannot  be 
reviewed;  only  the  point  of  jurisdiction  and 
the  legaUty  of  the  exercise  of  the  power  to 
punish  for  contempt  being  reviewable. 

2.  Contempt  «=i>60(3)—Punl8hment  warranted 

despite  denial. 
In  contempt  proceedings  for  violating  a 
judgment  fixing  water  rights,  a  Judgment  of 
conviction  was  warranted,  notwitlistanding 
that  defendants  denied  unlawful  appropriation 
of  water  from  the  stream  and  asserted  that 
they  obtained  the  water  from  an  independent 
source,  for  categorical  denials  may  nftt  destroy 
a  conviction  founded  on  substantial  evidence. 

Holioway,  J.,  dissenting. 

Original  proceeding  by  the  State  of  Mon- 
tana, on  the  relation  of  Edward  B.  Keiley 
and  others,  who  had  been  adjudged  to  be  in 
contempt,  against  the  District  Court  of  the 
Third  Judicial  District  for  the  County  of 
Powell,  and  George  B.  Winston,  the  Judge 
thereof.  Order  to  show  cause  quashed,  and 
proceedings  dismissed. 

James  A.  Walsli,  of  Heloia,  for  relators. 
S.  P.  Wilson  and  E.  J.  Cummins,  both  of 
Deer  Lodge,  for  respondents. 

COOPER,  J.  On  November  20,  1911,  In  a 
case  entitled  David  J.  Coughlin  et  al..  Plain- 
tiffs, V.  Mary  V.  Hoepfner  et  al..  Defendants, 
a  Judgment  was  rendered  in  the  district  court 
of  the  Third  judicial  district  In  and  for 
Powell  county,  adjudicating  all  the  rights  in 
the  waters  of  Nevada  creek  and  its  tributaries 
in  that  county  to  the  parties  therein,  and 
awarding  to  each  the  use  of  a  specific  number 
of  inches  of  such  waters.  To  this  decree  the 
predecessors  in  interest  of  the  relators  were 
parties.  By  affidavit  of  date  September  2, 
1919,  relators  were  charged  with  opening  the 
headgate  of  their  ditch  leading  out  of  Nevada 
creek,  and  causing  to  flow  upon  their  lands, 
and  to  Irrigate  the  same,  more  than  15  inches 
of  water  to  which  they  were  not  legally  en- 
titled, against  the  order  of  the  court  and  in 
violation  of  the  decree  rendered  and  entered 
therein.  Upon  their  plea  of  not  guilty  a 
hearing  was  had  in  open  court,  a  judgment 
of  guilty  rendered,  and  a  fine  of  $50  assess- 
ed against  them.  Upon  the  assumption  that 
the  judgment  was  without  suffldent  evidence 
to  sustain  it  and  to  have  it  annulled,  this 
proceeding  was  instituted. 

The  evidence  on  behalf  of  the  prosecution 
tended  to  show  that  on  August  29,  1919,  15 
Inches  of  water  were  flowing  through  the 
headgate  and  ditch  of  relators  and  out  upon 
their  land ;  that  the  water  so  diverted  came 
out  of  the  natural  channel  of  a  slough  tribu- 
tary to,  and  a  part  of,  the  normal  flow  of 
the  waters  of  Nevada  creek;  tliat  relators 
knew  that  prior  appropriators  were  entitled 
to,  and  in  need  of,  all  the  water  flowing 
therein ;  that  the  water  commissioner,  acting 
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under  the  ordeis  ot  the  court  pursuant  to 
the  decree  In  the  original  case,  when  the 
waters  of  Nevada  creek  began  to  materially 
diminish  in  quantity — about  the  7th  of  July — 
turned  all  of  It  out  of  the  ditch  mentioned, 
and  into  the  ditches  of  persons  having  rights 
prior  in  time  and  superior  to  those  of  rela- 
tors. Defendants  below  asserted  no  right  to 
the  waters  of  Nevada  creek  proper  prior  to 
that  of  the  parties  receiving  the  water  from 
the  water  commissioner,  but  did  claim,  and 
by  the  testimony  sought  to  prove,  that,  by 
reason  of  the  development  of  the  15  inches 
mentioned,  the  natural  source  of  which  is  a 
spring  or  slough  having  no  connection  with 
Nevada  creek  or  in  anywise  dependent  there- 
on, they  are  legally  entitled  to  It,  and  there- 
fore not  properly  chargeable  with  the  offense 
upon  which  their  conviction  stands.  To  the 
judgment  of  the  district  court  was  confided 
determination  of  this  disputed  question  of 
fact.  That  court  decided  against  the  conten- 
tion of  relators  and  adjudged  them  guilty  of 
contempt  as  charged. 

[1,  2]  The  evidentiary  facts  and  circum- 
stances were  8u£Sclent  in  weight  to  convince 
the  trial  court  of  the  truth  of  the  charge 
beyond  a  reasonable  doubt  With  that  conclu- 
sion It  is  not  our  privilege  to  Interfere ;  for 
every  court  is  the  exclusive  arbiter  of  its  own 
contempt  the  point  of  Jurisdiction  and  the 
legality  of  its  exercise  being  the  only  ques- 
tions subject  to  review.  It  was  withiu  the 
province  of  the  trial  court  to  entirely  dis- 
believe the  testimony  of  the  defendants  to  the 
effect  that  they  did  not  divert  any  of  the 
waters  as  charged.  Categorical  denials  may 
not  destroy  a  conviction  founded  upon  sub- 
stantial evidence,  nor  prevent  the  deduction 
of  inferences  the  court  can  properly  draw. 
In  State  ex  rel.  Zosel  v.  District  Court,  66 
Mont  S78,  185  Pac.  1112,  too,  the  defend- 
ants claimed  a  new  and  different  source  of 
supply  from  that  adjudicated  in  the  original 
case.  That  contention  was  there  repudiated 
by  the  district  court,  and  the  proceedings 
under  petition  for  writ  of  supervisory  control 
were  ordered  dismissed  by  this  court  Upon 
the  authority  of  that  case  this  writ  must 
stand  or  fall.  Further  discussion  would  add 
nothing  to  Judicial  precedent 

The  motion  to  quash  the  order  to  show 
cause  issued  herein  is  therefore  sustained, 
and  the  proceedings  are  dismissed. 

Dismissed. 


BRANTLY,  O.  3.,  and  HUBIiY  and  MAT- 
THEWS, JJ.,  concur. 

HOLLOWAY,  J.  (dissenting).  A  contempt 
proceeding  is  essentiaUy  criminal  in  character, 
and  is  subject  to  the  rules  of  evidence  applica- 
ble to  criminal  cases;  that  is  to  say  the 
character  and  quantum  of  proof  are  deter- 
mined by  the  same  standards  in  a  contempt 
proceeding  as  in  any  criminal  case.  To  Jus- 
tify a  Judgment  imposing  punishment  for 
contempt  the  evidence  must  establish  the 
contemnor's  guilt  beyond  a  reasonable  doubt 
State  ex  rel.  Boston  &  Mont  Co.  ▼.  Judges, 
30  Mont  198,  76  Pac.  10.  It  is  true  that  the 
evidence  which  tends  to  establish  guilt  need 
not  be  direct.  It  may  be  circumstantial; 
but  if  circumstantial  evidence  Is  relied  upon, 
then  the  rule  by  which  the  sufficiency  of  the 
evidence  is  to  be  determined  is  too  well  settled 
to  admit  of  controversy.  It  has  been  stated 
by  this  court  repeatedly  as  follows: 

"When  a  conviction  is  sought  upon  circum- 
stantial evidence,  the  circumstances  proved 
must  be  consistent  with  each  other  and  with 
the  hypothesis  of  defendant's  gnilt,  and  at  the 
same  time  inconsistent  with  any  rational  hy- 
pothesis other  than  that  of  bis  guilt." 

"Circnmstantial  evidence,  to  warrant  a  con- 
viction of  crime,  vaaat  be  of  a  conclusive  nature 
and  tendency,  leading,  on  the  whole,  to  a  sads- 
factory  conclusion,  and  producing  a  reasonable 
and  moral  certainty  that  the  accused,  and  no 
one  else,  committed  the  crime  charged." 

State  V.  Chevigny.  48  Mont.  382,  138  Pac 
257;  State  v.  Sieff,  54  Mont.  165,  168  Pac.  824; 
State  V.  Biggs,  56  Mont  393,  185  Pac.  165. 

The  evidence  produced  against  the  aocased 
upon  the  hearing  of  this  proceeding  Is  wholly 
circumstantial  and.  In  my  opinion,  faUa  far 
short  of  meeting  the  requirements  of  the 
rule  above.  At  most  it  does  not  do  more 
than  create  a  suspicion  that  the  accused 
were  the  persons  responsible  fOr  the  water 
being  used  in  violation  of  the  decree,  and  that 
is  not  sufficient.  This  court  is  committed  to 
the  doctrine  that — 

"A  defendant  may  not  be  convicted  on  con- 
jectures, however  shrewd,  on  suspicions,  how- 
ever justified,  on  probabilities,  however  strong, 
but  only  upon  evidence  which  establishea  gnilt 
beyond  a  reasonable  doubt;  that  is,  upon  proof 
such  as  to  logically  compel  the  conviction  that 
the  charge  is  true."  State  v.  MuQina,  SS  Mont. 
95,  ITS  Pac  788. 
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(Supreme  Court  of  CaUfomia.    July  19,  1920, 
RebeariniK  Denied  Aug.  16,  1920.) 


i.  EvMtnoe  «=346l  (I)— Intent  of  parties  when 

wrItlBg  letters  faraUlilag  basis  of  eontraot. 

Inadmissible. 

Where  contnct  as  to  attomey'a  fees  was 

embraced    in    correspondence,    evidence    as   to 

what  the  psrties  had  in  mind  at  the  time  they 

wrote  letters  is  inadmissible  to  vary  terms  of 

the  writings. 

2.  Coatraots  «=3l69— Intsntlon  of  parties  to 
written  contract  must  bs  ascertained  from 
the  writing  and  surrounding  eircumstanoes. 

The  intention  of  the  parties  to  a  written 
contract  contained  in  correspondence  must  be 
determined  from  the  language  of  letters  read 
in  light  of  surroanding  circumstances. 

3.  Attorney  and  client  i8=»  144— Attorney  bald 
not  entitled  under  contract  to  additional  com- 
pensation for  services. 

Where  an  attorney  employed  by  the  execn- 
tor  of  an  estate  in  litigation  pending  to  recover 
property  which  the  deceased  had  transferred 
shortly  before  his  death  advised  that  recovery 
could  be  had  in  creditor's  suit,  and  it  was  be- 
gun and  prosecuted  to  a  successful  determina- 
tion, the  attorney's  agreement  that  a  stipulated 
fee  shonld  cover  all  necessary  litigation  in  the 
superior  court  of  the  county  included  litigation 
not  then  pending  and  aa  well  a  creditors'  suit, 
which  was  necessary  to  recover  the  property. 

4.  Executors  and  administrators  «s»256(6)— 
Allowaaee  of  probata  court  for  attorney's  foe 
will  not  be  disturbed  unless  srronoons. 

An  sllowanee  by  the  probste  court  for  serv- 
ices of  an  attorney  in  appellate  court  will  not 
be  distorbed  on  sppeal,  unless  the  claim  ap- 
pears to  be  without  justiScation. 

5.  Executors  and  administrators  «=>2ie(2)— 
An  allowance  of  $4,550  for  attorney's  fees 
rendered  In  appellate  court  held  warranted. 

Where  on  sppeal  an  attorney  secured  re- 
verssl  of  an  adverse  judgment  in  a  suit  by  an 
executor  to  recovery  property  transferred  by 
decedent  shortly  before  bis  desth,  and  secured 
an  affirmative  judgment  for  the  executor,  who 
bought  in  the  property  for  about  $40,000,  an 
award  of  $4,S50  for  services  was  not  excessive. 

Dqwrtment  1. 

Appeal  from  Superior  Court,  Alameda 
Comity;  W.  H.  Conley.  Judge. 

In  the  matter  6f  estate  of  Thomas  Pratber, 
deceased.  Appeal  by  the  executor  from  order 
flslng  attorney's  fees.  Affirmed  In  part,  and 
1b  part  reversed,  with  directions. 

J.  P.  O'Brien,  of  San  Francisco,  for  appel- 
lant. 

Bedman  &  Alexander,  of  San  Francisco,  for 
respondent 

OLNET,  J.  This  ta  an  appeal  by  the  ex- 
ecutor of  the  will  of  Thomas  Prather,  de- 
ceased, from  an  order  In  probate  fixing  cer- 
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tain  sums  as  the  compensation  to  which  the 
respondents,  a  firm  of  attorneys,  are  entitled 
for  legal  services  rendered  the  executor,  and 
directing  their  payment.    The  facts  are: 

The  decedent,  Thomas  Prather,  shortly  be- 
fore his  death  transferred  to  his  brother, 
Samuel  Prather,  a  large  amount  of  his  prop- 
erty. The  appellant,  upon  his  appointment 
as  executor  and  before  the  onployment  of 
the  respondents,  brought  a  number  of  suits 
to  recover  the- property  so  transfer reu.  xnree 
of  these  suits  were  brought  in  the  superior 
court  of  San  Francisco  and  others  elsewhere. 
One  of  the  San  Francisco  suits  was  to  recover 
an  open  book  account  of  some  $112,000  due 
the  decedent  from  the  Merced  Stone  Com- 
pany. The  theory  of  this  action  was  that  the 
transfer  was  a  gift,  and  had  not  been  com- 
pleted so  as  to  pass  title  before  the  decedent's 
death.  The  other  suits  were  on  the  theory 
that  the  transfers  were  Invalid  because  of 
the  incompetency  of  the  decedent  and  the  un- 
due influence  upon  him  of  his  brother. 

After  these  suits  had  been  brought,  but  be- 
fore any  of  them  had  been  tried,  the  respond- 
ents were  employed.  The  terms  of  their  em- 
ployinent  were  arranged  by  correspondence 
between  them  and  what  may  be  described  as 
the  attorney  for  (he  estate;  that  Is,  the  attor- 
ney having  general  charge  of  the  legal  affairs 
of  the  estate.  After  one  of  the  respondents, 
Mr.  Corbet,  had  been  Interviewed  by  the  at- 
torney for  the  estate,  Mr.  Snook,  and  the 
papers  in  the  priding  actions  had  been  placed 
in  Mr.  Corbet's  hands,  he  wrote  Mr.  Snook 
on  December  81,  1913,  as  follows  [the  italics 
being  ours]: 

"OoDfirming  our  tmderstasding  as  to  the  fee 
to  be  paid  to  our  firm  for  services  in  connec- 
tion with  the  pending  litigation  in  the  dty  and 
county  of  San  Francisco  in  which  Bdson  F. 
Adams,  as  executor,  is  the  plaintiff,  the  amount 
thereof  Is  $5,000.  This  to  be  paid  by  Mr. 
Adams." 


To  this  Mr.  Snook  replied,  under  date  of 
January  8, 1914  (the  Italics  again  being  omn): 

"In  reference  to  your  letter  of  the  31st  ult. 
regarding  your  understanding  of  our  agreement 
for  services,  I  do  not  think  your  letter  is  quite 
specific  enough  in  the  matter  of  your  services 
in  the  Prather  estate.  I  told  Mr.  Adams  that 
your  service  charge  included  all  the  neeestory 
litigation  in  the  superior  court  of  the  city  and 
county  of  San  Francisco,  and  also  that  yon 
would  respond  when  your  services  would  be 
needed  to  assist  outside  of  San  Francisco  in  the 
cases  now  pending. 

"I  would  also  suggest  that  your  charge  should 
be  made  against  the  Prather  estate,  the  same 
to  be  guaranteed  by  Mr,  Adams." 

The  next  day  Mr.  Corbet  replied  (the  Italics 
being  ours): 

"My  understanding  with  Mr.  Adams,  through 
you,  about  my  charge  for  services — $5,000,  in- 
cludes the  necesaary  litigation  in  the  superios 
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court  of  the  dtr  and  county  of  San  Francisco; 
and,  further,  I  will  assist  you  when  needed  out- 
aide  of  San  Francisco  in  all  of  the  cases  now 
pending. 

"This  is  to  be  a  charge  against  the  t*rather 
estate,  payment  of  same  to  be  guaranteed  by 
Mr.  EdaoD  F.  Adams." 

Following  this  exchange  of  letters,  Mr.  Cor- 
bet examined  into  the  matters  committed  to 
him,  and  advised  that  be  believed  a  recovery 
could  be  had  In  the  action  against  the  Merced 
Stone  Company,  but  that  none  could  be  had 
in  the  other  actions,  based  as  they  were  on 
the  theory  of  Incompetence  and  undue  Influ- 
ence ;  that,  however,  he  believed  the  transfers 
attacked  could  be  set  aside  as  In  fraud  of 
the  decedent's  creditor's  and  advised  the 
bringing  of  such  an  action.  This  was  done, 
and  the  action  so  brought  is  referred  to  in 
the  present  litigation  as  the  creditors'  suit, 
meaning  not  that  it  was  brought  by  the  de- 
cedent's creditors,  but  by  the  executor  on 
behalf  of  the  creditora  Pursuant  to  the  ad- 
vice of  Mr.  Corbet,  the  action  against  the 
Merced  Stone  Company  and  the  creditors'  suit 
were  brought  to  trial,  and  resulted,  after  ap- 
peal. In  a  Judgment  In  each  case  in  favor  of 
the  executor.  Mr.  Corbet  had  charge  of  and 
conducted  both  actions,  both  in  the  superior 
court  and  on  appeal.  The  actions  pending 
in  the  San  Francisco  court  at  the  time  of 
Mr.  Corbet's  employment  other  than  the  one 
against  the  Merced  Stone  Company  were  not 
prosecuted,  and  were  fiually  dismissed  with- 
out trial.  The  soundness  of  his  advice  that 
a  recovery  could  not  be  had  in  them,  but  that 
the  result  desired,  the  recovery  of  the  prop- 
erty transferred,  could  be  had  In  the  credi- 
tors' suit,  was  demonstrated,  not  only  by  the 
success  of  the  latter,  but  by  the  fact  that  one 
of  the  actions  in  another  county  on  the  theory 
of  incompetency  and  undue  influence  was 
tried  and  lost 

The  two  Judgments  In  favor  of  the  executor 
obtained  by  Mr.  Corbet  resulted  in  the  re- 
covery for  the  estate  of  a  very  considerable 
amount  of  property.  There  is  a  sharp  dis- 
pute as  to  Just  how  much  Its  value  was,  but 
It  is  evident  it  had  substantial  value.  The 
mere  statement  of  the  character  of  the  litiga- 
tion is  enough  to  indicate  to  any  lawyer  of 
experience  that  it  was  difficult  and  required 
time,  attention  and  ability  for  its  successful 
prosecution,  and  that  the  services  of  Mr.  Cor- 
bet were  of  decided  value. 

Under  the  foregoing  circumstances  the  re- 
spondents asked  that,  In  addition  to  the  $5,- 
000  called  for  by  their  exchange  of  letters 
with  Mr.  Snook,  they  be  allowed  compensa- 
tion for  their  services  on  appeal  in  the  action 
against  the  Merced  Stone  Company,  and  for 
their  services  both  In  the  superior  court  and 
on  appeal  in  the  creditors'  suit  The  probate 
court  allowed  them  $4,600  because  of  the  first 
item,  and  (3,600  because  of  the  second,  mak- 
ing in  the  latter  case  no  apportionment  as 
between  services  rendered  In   the  superior 


court  and  those  rendered  on  appeal.  The  ap- 
peal of  the  executor  is,  as  to  the  first  Item, 
on  the  ground  that  the  amount  allowed  is  ex- 
cessive, and  as  to  the  second  item,  on  the 
groimd  that  nothing  should  have  been  In- 
cluded for  services  in  the  creditors'  suit  id 
the  superior  court  because  such  services  came 
under  the  contract  for  (5,000. 

[1,2]  Taking  up  the  second  point  first,  it 
turns,  of  course,  on  the  proper  construction 
of  the  letters  between  Mr.  Corbet  and  Mr. 
Snook,  which  evidence  the  terms  upon  which 
the  respondents  were  employed.  Much  testi- 
mony was  Introduced  as  to  what  the  parties 
had  in  mind  when  they  wrote  these  letters. 
We  do  not  understand  upon  what  theory  such 
testimony  was  offered  or  received  or  may  be 
considered  by  us.  It  certainly  cannot  be 
received  or  considered  for  the  purpose  of 
varying  the  terms  of  the  writings.  As  to  coo- 
struing  those  writings,  it  Is  certainly  also  the 
primary  rule  of  construction  that  the  mean- 
ing of  the  parties  is  to  be  determined  by  the 
language  of  the  writings  read  in  the  light  of 
the  surrounding  circumstances.  It  Is  also  the 
rule  that  with  the  exception  of  a  single  class 
of  cases,  of  which  the  present  is  not  one, 
testimony  either  by  the  parties  themselves  as 
to  what  they  intended,  or  as  to  dedarations 
of  intention  made  by  tbem  at  the  time,  is 
wholly  Incompetent. 

[3]  Readhig  the  letters  in  the  light  of  the 
situation  as  it  existed  when  they  were  writ- 
ten, we  find  ourselves  unable  to  avoid  the 
conclusion  that  they  cover  the  services  ren- 
dered by  the  respondents  in  the  creditors' 
salt  in  the  superior  court  The  first  letter 
written  by  Mr.  Corbet  specifies  that  the  serv- 
ices for  which  he  is  to  receive  (5,000  are  serv- 
ices in  the  superior  court  of  San  Francisco 
in  the  "pending  litigation."  This  plainly 
would  limit  the  services  covered  by  the  ar- 
rangement to  services  In  the  actions  then 
pending,  if  this  letter  were  the  final  arrange- 
ment between  the  parties.  But  it  was  not 
Mr.  Snook  replied  to  it  that  it  was  not  specific 
enough,  and  that  he  had  Informed  the  execu- 
tor that  the  respondent's  charge  (of  (5,000) 
Included  "all  the  necessary  litlgatl<m  in  the 
superior  court"  To  this  Mr.  Corbet  replied 
that  his  understanding  with  the  executor 
made  through  Mr.  Snook  was  that  his  charge 
of  (6,000  included  "the  necessary  litigation 
in  the  superior  court,"  and  this  letter  is  the 
fin'id  expresslcMi  of  the  terms  of  the  respond- 
ent's employment  It  is  plain  that  the  ex- 
pression in  the  first  letter  "landing  litigation" 
was  changed  ex  industria  to  "all  necessary 
litigation."  The  Inference  from  this  is  un- 
avoidable that  the  charge  of  (5,000  was  In- 
tended to  cover  litigation  not  then  pending;  if 
such  litigation  were  necessary. 

There  remains  the  question  as  to  whether 
or  not  the  creditors'  suit  subsequently 
brought  comes  within  the  expression  "all 
necessary  litigation."  It  Is  claimed  that  this 
.suit  was  not  contemplated  at  the  time   Mr. 
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Corbet* B  letter  was  written.  This  Is  undoubt- 
edly true  In  the  aeise  that  an  action  of  that 
particular  character  was  not  then  contem- 
plated. But  it  Is  also  true  that  the  possibil- 
ity of  other  actions  than  those  pending  was 
contemplated,  as  otherwise  there  would  have 
been  no  occasion  for  the  deliberate  change 
from  an  arrangement  for  "pending  litigation" 
to  one  for  "all  necessary  litigation." 

Wliat,  then,  was  meant  by  the  phrase  "all 
necessary  litigation?"  Necessary  for  what? 
Clearly,  it  must  hare  been  all  litigation 
necessary  to  accomplish  the  object  for  which 
the  pending  actions  had  been  brought.  It  was 
the  accompllslmient  of  this  object  for  which 
the  respondents  were  employed,  and  was  the 
thing  which  the  parties  had  in  mind  and 
about  which  they  were  talking.  That  object 
was  the  setting  aside  of  the  transfers  by  the 
decedent  to  bis  brother.  This  also  was  the 
object  of  the  creditors'  suit.  The  situation, 
therefore,  is  that  the  respondents  by  the  ar- 
rangement for  their  employment  agreed  that 
tHey  would  charge  only  $5,000  for  their  serv- 
ices in  the  superior  court  in  all  litigation 
necessary  to  set  aside  the  decedent's  trans- 
fers of  property  to  his  brother,  and  the  credl- 
tOTS'  suit,  subsequently  brought,  comes  direct- 
ly in  the  category  of  such  litigation. 

It  f<rtlows  that  the  order  of  the  lower  court 
was  in  error  in  allowing  the  respondents  com- 
pensation for  serviceB  in  the  superior  court  in 
additicA  to  the  $5,000  provided  for  in  the  ar- 
rangement for  their  original  employment 
Before  dismissing  this  branch  of  the  case, 
however,  it  may  be  advisable  to  note  one 
argument  made  on  respondents'  behalf  by 
their  counsel.  It  is  argued  that  the  creditors' 
suit  could  have  been  brought  in  any  one  of  a 
number  of  counties,  while  the  $5,000  charge 
of  the  respondents  was  limited  to  services  in 
the  superior  court  of  San  Francisco,  and  that 
it  is  not  to  be  supposed  that  it  was  intended 
that  the  services  in  the  creditors'  suit  were 
within  the  $5,000  charge,  when  they  could 
have  been  taken  without  it  by  the  simple  ex- 
pedient of  bringing  the  action  elsewhere  than 
in  San  Francisco.  The  answer  to  this  is: 
First,  that  no  lawyer  worthy  of  his  profession 
would  change  the  venue  of  a  contemplated 
action  for  such  a  reason,  and  we  are  certain 
that  this  is  true  of  the  respondents;  and,  sec- 
ond, that  the  matter  of  the  venue  was  one 
finally  within  the  control  of  the  client  and 
not  of  the  lawyer. 

[4,  tl  As  to  the  other  brandi  of  the  case, 
the  claim  of  the  executor  that  the  allowance 


of  $4,550  for  services  on  appeal  In  the  action 
against  the  Merced  Sttme  Company  was  ex- 
cessive, little  need  be  said.  The  question  of 
what  was  the  proper  amount  was  one  to  be 
determined  by  the  probate  court,  and  with  its 
decision  we  cannot  Interfere,  unless  it  appear 
plainly  that  it  was  without  justification.  It 
does  not  so  appear,  but  rather  the  contrary. 
The  action  was  a  difficult  and  complicated 
one,  and  the  services  on  appeal  were  quite 
exceptional.  The  trial  court  gave  judgment 
against  the  executor.  This  was  affirmed  on 
appeal  by  the  EHstrict  Court  of  Appeal.  The 
respondents  then  iwtltioned  for  a  hearing  be- 
fore  tills  court  and  obtained  it.  Tills  court 
reversed  the  judgment  against  the  executor, 
and  ordered  the  action  back  for  a  new  trial. 
The  respondents  thereupon  petitioned  that 
the  order  of  reversal  be  modified  by  directing 
judgment  for  the  executor  upon  the  findings, 
instead  of  requiring  a  new  trial.  This  peti- 
tion was  granted,  so  that  the  final  result  of 
the  respondents'  services  on  appeal  was  that 
a  judgment  against  the  executor  was  trans- 
formed into  one  for  him.  The  chief  argument 
of  the  executor's  present  counsel  is  tliat  the 
compensation  allowed  is  excessive  because  of 
the  comparatively  small  actual  value  of  the 
claim  against  the  Merced  Stone  Company 
which  was  recovered  from  the  decedent's 
brother.  But  while  the  value  of  the  recovery 
made  is  an  element  to  l>e  considered  in  dete^ 
mining  the  proper  amount  to  he  allowed  as 
compensation,  it  is  not  controlling,  and,  fur- 
thermore, the  actual  value  of  the  recovery 
does  not  appear  with  any  certainty.  It  does 
appear  that  ttie  executor,  upon  acquiring  the 
claim  against  the  Stone  Company,  proceeded 
to  enforce  it,  and,  upon  execution  sale,  bought 
in  the  assets  of  that  company  for  about  $40,- 
000.  If  this  was  the  real  value  of  the  re- 
covery obtained  by  the  respondents  for  the 
executor,  the  compensation  allowed  them  was 
certainly  no  more  than  reasonable,  in  view 
of  the  rather  exceptional  services  rendered. 
Order  affirmed  as  to  the  compensation  al- 
lowed the  respondents  for  services  on  appeal 
in  the  action  by  the  executor  against  the 
Merced  Stone  Company,  and  reversed  as  to 
the  compensa'tion  allowed  respondents  for 
services  in  the  so-called  creditors'  suit,  with 
directions  that  the  lower  court  redetermine 
the  amount  to  tie  allowed  for  the  latter  serv- 
ices, eliminating  all  services  rendered  in  that 
action  in  the  superior  court. 

We  concur:    SUAW,  J. ;  liAWLOR,  J. 
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OAKLAND   BANK   OP  SAVINGS  V.  CALI- 
FORNIA PRESSED  BRICK  CO.  at  al. 
(S.  F.  8685.) 

(Supreme  Coort  of  California.     July  9,  1920. 
Rehearing  Denied  Aug.  6,  1920.) 

I.  Chattel  fflortgagM  <S=>i38(l)-^al6S  ^=9473 
(I)— Buyer  and  seller  may  agree  that  title 
to  personalty  shall  remain  in  the  seller  un- 
til payment,  which  title  will  be  superior  to 
that  of  subse<|uent  mortgagee  or  purchaser. 
The  owner  of  personalty  has  the  right  to 
sell  the  same  and  deliver  possession  to  the 
buyer,  on  condition  that  title  shall  remain  in 
him  until  payment,  and  the  title  so  withheld 
will   until  payment  be  superior  to  that   of   a 
subsequent  mortgage  or  purchase  of  the  prop- 
erty from  the  buyer,  even  if  such  subsequent 
mortgage,   et<!.,   was   made   without   notice   so 
long  as  the  property  retains  its  character  as 
peraonalty. 

2.' Fixtures  «=»2 1— Notwithstanding  personalty 
Is  eonverted  into  realty  because  affixed  to  the 
land,  It  will  as  between  the  buyer  and  seller 
be  treated  as  personalty. 
Notwithstanding   the   fact  that   peraonalty 
may  be  converted  into  realty  by  being  affixed  to 
the  land,  yet  where  the  question  arises  solely 
between  the  seller,  who  retains  the  title,  and 
the  buyer,  who  affixes  it  to  the  land,  the  prop- 
erty as  between  the  two  will,  under  Civ.  Code, 
S  1013,  be  treated  as  personalty. 

3.  Fixtures  «=92 1— Personalty   affixed  to  the 
land  becomes  realty,  and  may  be  held  by  sub- 
sequent   mortgagee   against   seller   who   re- 
served title. 
Where  bmlers  and  other  heavy  machinery 
were  affixed  to  land,  so  as  to  become  land,  with- 
in Civ.  Code,  |i  65&-660,  such  property,  though 
the  seller  retained  title,  will  pass  to  a  subse- 
quent mortgagee  without  notice,  notwithstand- 
ing section  1013,  for  under  the  circumstances 
the  machinery  became  part  of  the  land  and 
passed  under  the  mortgage. 

In  Bank. 

Appeal  from  Superior  Cotirt,  Alameda 
County;    William  H.  Donahue,  Judge. 

Action  by  the  Oakland  Bank  of  Savings 
against  the  California  Pressed  Brick  Com- 
pany to  foreclose  a  trust  deed,  in  which  Curt- 
ner  and  McWhinney  alleged  they  were  own- 
ers of  certain  personal  property  placed  by 
defendant  on  the  Incambered  property.  From 
a  judgment  foreclosing  the  trust  deed  as  to 
the  ether  property,  but  directing  that  cer- 
tain iunds  should  be  paid  over  to  Onrtner 
and  McWhinney,  plaintiff  appeals.  Reversed 
and  cause  remanded. 

McKee  ft  Tasheira,  and  Peck,  Bunker  ft 
Cole,^all  of  Oakland,  for  appellant. 

Thomas  C.  Huxley,  of  Oakland,  for  re- 
spondents. 

SHAW,  3.  The  California  Pressed  Brick 
Company  executed  a  deed  of  trust  conveying 


to  Bankers'  Trust  Company  certain  property, 
real  and  personal,  comprising  the  plant  in 
use  by  the  brick  company  for  the  making  of 
pressed  brick  and  similar  articles,  as  secur- 
ity for  payment  of  a  series  of  bonds  issued 
by  the  brick  company,  amounting  to  |100,000. 
Afterwards,  the.  Oakland  Bank  of  Savings 
was  duly  substituted  as  trustee.  Bonds  to 
the  amount  of  $93,400  have  been  Issued  and 
are  unpaid.  The  object  of  this  action  is  to 
foreclose  the  lien  of  said  trust  deed  upon 
said  property  and  thus  enforce  payment  ot 
the  bonds. 

The  defendants  Curtner  and  McWhinney 
made  answer,  alleging  that  they  are  the  own- 
ers of  certain  boilers,  machinery,  and  per- 
sonal property  conveyed  by  said  deed  of  trust 
and  embraced  in  said  plant  and  that  their 
title  thereto  la  superior  to  that  of  the  trustee. 
They  claim  as  successors  In  Interest  of  G.  N. 
Raymond  Company,  a  corporation,  which 
was  the  seller  In  an  agreement  for  the  condi- 
tional sale  of  the  property  to  the  brick  com- 
pany, providing  that  the  title  should  remain 
in  the  seller  until  the  price  was  fully  paid, 
notwithstanding  the  delivery  of  possession  to 
the  buyer.  The  conditional  sale  was  made, 
the  property  delivered,  and  the  boilers  and 
the  heavy  machinery  afiSxed  to  the  land  in 
the  manner  specifled  in  section  660  of  tbe 
Civil  Code,  prior  to  the  execution  of  the  trust 
deed.  The  portion  of  the  property  not  so  af- 
fixed is  not  in  controversy ;  it  being  conced- 
ed that  the  reservation  of  title  in  the  seller 
is  good  with  respect  to  that  part  of  the  proi>- 
erty,  as  against  the  subsequent  deed  of  the 
buyer  to  the  trustee.  Prior  to  tlie  Judgment 
the  property  was,  in  pursuance  of  a  stipula- 
tion between  the  parties,  converted  into 
money,  which  was  deposited  to  await  the 
event  of  the  action. 

The  court  below  was  confronted  with  the 
question  which  party,  under  these  circum- 
stances, had  the  superior  title.  It  decided 
that  Curtner  and  McWhinney,  as  successors 
to  the  title  of  C.  W.  Raymond  Company  un- 
der the  conditional  sale,  had  title  superior 
to  that  conveyed  by  the  trust  deed  from  the 
brick  company,  and  gave  judgment  foreclos- 
ing the  trust  deed  as  to  the  other  property, 
but  directing  that  the  money  so  deposited 
should  be  paid  over  to  Curtner  and  McWhin- 
ney free  from  all  claims  of  the  plaintiff.  The 
plaintiff  appeals  from  the  part  of  the  Judg>- 
ment  in  favor  of  said  defendants. 

[1]  The  owner  of  personal  property  has  the 
right  to  make  an  agreement  to  sell  the  same 
and  deliver  possession  thereof  to  the  buyer, 
upon  the  condition  that  the  title  thereto  shall 
nevertheless  remain  in  the  seller  until  the 
price  agreed  on  has  been  fully  paid,  and  the 
title  so  withheld  by  the  owner  will  until  full 
payment,  be  superior  to  that  of  a  sub^uent 
mortgage  or  purchase  of  such  personal  prop- 
erty from  the  buyer,  even  if  such  subsequent 
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mortgage  or  purchase  was  made  without 
bMwledge  or  notice  ot  the  reservation  of 
title  and  paid  full  value  for  the  property. 
Putnam  v.  Lomphler,  36  Cal.  157;  Kohler 
V.  Hayes,  41  Cal.  457 ;  Palmer  v.  Howard,  72 
Cal.  295,  13  Pac.  858,  1  Am.  St.  Rep.  60; 
Lowe  v.  Woods,  100  Cal.  409,  34  Pac.  959,  38 
Am.  St  Rep.  301 ;  Vermont  M.  Co.  v.  Brow, 
109  Cal.  241,  41  Pac.  1031,  60  Am.  St.  Rep. 
37;  Rodgers  v.  Bachman,  100  Cal.  555,  42 
Pac.  448;  Van  Allen  v.  Frauds,  123  Cal. 
477,  56  Pac.  330 ;  Perkins  v.  Mettler,  126  Cal. 
105,  58  Pac.  384 ;  Lundy  P.  Co.  v.  White,  128 
Cal.  170,  60  Pab.  759,  79  Am.  St.  Ret.  41; 
Liver  V.  Mills,  155  Cal.  462,  101  Pac.  299. 

[2, 3]  The  above  rule  prevails  so  long  as  the 
property  retains  Its  character  as  personalty, 
and  the  cases  dted  state  the  rule  applicable 
in  such  case.  The  case  at  bar  raises  the  ques- 
tion what  the  rule  Is  or  should  be  when  the 
personal  property  which  is  the  subject  of  the 
conditional  sale  has  become  affixed  to  the 
land  of  the  buyer,  so  as  to  become  a  part  of 
the  realty,  after  its  delivery  to  him,  and  the 
buyer  has  thereafter  made  a  mortgage  or 
tmst  deed  to  one  who  has  no  knowledge  or 
notice  that  such  title  remains  In  the  seller 
on  condition,  and  money  has  been  loaned  <m 
the  faith  of  such  security,  also  without 
knowledge  of  the  secret  title. 

Few  cases  have  arisen  in  this  state  which 
touch  upon  this  precise  question.  The  Civil 
Code  declares  the  lavV  as  to  what  constitutes 
real  property  as  follows: 

"Real  or  immovable  property  consists  of:  1. 
Land;  2.  That  which  is  affixed  to  land;  3.  That 
which  is  inddental  or  appurtenant  to  land;  4. 
That  which  is  immovable  by  law."    Section  658. 

"T>and  is  the  solid  material  of  the  earth,  what- 
ever may  he  the  Ingredients  of  which  it  is  com- 
posed, whether  soil,  rock,  or  other  substance." 
Section  659. 

"A  thing  is  deemed  to  be  affixed  to  land  when 
it  is  attached  to  it  by  roots,  as  in  the  case  of 
trees,  vines,  or  shrubs;  or  imbedded  in  it,  aa 
in  case  of  walls;  or  permanently  resting  upon 
it,  as  in  the  case  of  buildings;  or  permanently 
attached  to  what  is  thus  permanent,  as  by 
means  of  cement,  plaster,  naUt,  bolts,  or 
screws."    Section  660. 

The  boilers  in  controversy  were  set  in  the 
building  on  the  land  on  a  concrete  founda- 
tion made  to  receive  them,  and  then  bricked 
In  by  a  wall,  so  as  to  retain  the  heat.  The 
heavy  machinery  was  set  on  concrete  blocks 
built  in  the  ground  for  that  purpose,  with 
large  bolts  or  rods  brought  up  through  the 
concrete,  by  means  of  which  the  machines 
were  fastened  dowi>.  The  machinery,  engine, 
and  boilers  were  connected  together  by  pipes, 
rods,  shafts,  and  belts,  so  that  the  engine 
would  operate  the  machinery,  and  they  were 
all  attached  for  the  purpose  of  using  them 
pemuutently  in  the  plant  in  the  making'  of 
brick,  dniere  can  be  no  doubt  that  they  were 
affixed  to  the  land,  so  as  to  become  real  prop- 


erty, under  the  definition  given  in  section 
660.  Lavenson  v.  Standard  Soap  Co.,  80  CaL 
250,  22  Pac.  184,  13  Am.  St.  Rep.  147 ;  Mo- 
Nally  V.  Connolly,  70  Cal.  8, 11  Pac.  320. 

Notwithstanding  the  fact  that  pergonal 
property  may  be  converted  into  real  property 
by  being  affixed  to  land  In  this  manner,  there  . 
is  a  well-established  rule  in  this  state  and 
elsewhere  that  where  the  question  arises 
solely  between  the  seller,  who  retains  the 
title,  and  the  buyer,  who  affixes  it  to  the 
land,  the  relations  or  the  contract  between 
the  parties  may  be  such  that  the  property 
will  be  deemed  personalty,  and  will  be  treat- 
ed as  such  in  law,  so  that  the  title  will  con- 
tinue in  the  seller,  after  it  is  so  affixed,  as 
well  as  before.  The  Civil  Code  recognizes 
this  rule  In  section  1013,  which  declares  that: 

"When  a  person  affixes  his  property  to  the 
land  of  another,  without  an  agreement  permit- 
ting him  to  remove  it,  the  thing  affixed,  except 
as  provided  in  section  ten  hundred  and  nineteen, 
belongs  to  the  owner  of  the  land,  unless  he 
chooses  to  require  the  former  to  remove  it." 

But  this  does  not  cover  the  case  of  a  bona 
fide  purchaser  or  mortgagee  of  the  land  with- 
out notice  of  the  agreement. 

Our  decisions  are  not  harmonious  on  the 
subject  in  Hendy  v.  Dinkerhoff,  57  Cal.  6, 
40  Am.  Rep.  107,  Hendy  had  leased  a  steam 
engine  and  boiler  to  one  liampson  for  two 
months,  for  use  on  a  mining  claim,  the  latter 
to  pay  $566.60  for  the  use  for  that  period,' 
and  then  to  have  the  right  to  buy  them  from 
Hendy  for  $1,  but  until  then  he  should  have 
no  rlglit  to  them,  except  as  lessee.  They 
were  permanently  affixed  to  the  quartz  mill 
on  the  claim,  so  as  to  become  part  of  the 
realty.  The  mining  claim  and  mill  belonged 
to  Dinkerhoff,  who  had  agreed  to  sell  It  to 
Lampson,  who  took  xrassession  thereof  and 
affixed  the  engine  and  boiler,  but  afterward 
failed  to  complete  the  purchase,  whereupon 
Dinkerhoff  took  possession  and  claimed  own- 
ership of  the  en^e  and  boiler  as  part  of  the 
realty.  The  court  held  that  as  between  Hen- 
dy and  Lampson  "the  engine  and  boiler  re- 
mained personal  property,^  notwithstanding 
the  fact  that  it  was  by  him  attached  to  the 
mill,"  and  then  proceeded  to  say: 

"Can  they  be  so  regarded  In  the  hands  of  the 
defendants?  How  this  would  be  If  the  latter 
occupied  the  position  of  bona  fide  purchasers, 
without  notice,  of  the  real  estate  to  which  the 
chattels  were  attached,  need  not  be  determined, 
for  they  are  not  in  that  position." 

In  March  v.  McKoy,  66  Cal.  85,  March,  be- 
ing the  owner  of  a  thresher  engine  and  boil- 
er mounted  on  wheels  so  that  they  could  be 
readily  moved  from  place  to  place,  leased  the 
same  to  one  Woods  for  six  months  at  a  rent- 
al of  1100  per  monOi,  with  an  agreecdent 
that  If  $600  was  paid  at  the  end  of  six 
months  he  would  sell  the  property  to  Woods. 
Woods  took  off  the  wheels,  bolted  the  axles 
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to  large  timbers  bedded  In  the  soil,  and  con- 
nected the  same  with  machinery  in  a  saw- 
mill owned  by  him  and  thereafter  the  engine 
was  nsed  to  drive  the  maclilnery.  'W'oods 
failed  to  pay  the  rent,  but  made  r^airs  on 
the  engine  at  a  cost  of  $30.  A  mechanic's 
lien  was  filed  upon  the  entire  property  for 
these  repairs.  The  same  was  foreclosed  and 
the  property  sold,  March  not  being  made  a 
party  to  the  suit'  It  was  described  in  the 
foreclosure  proceedings  as  a  planing  mill  con- 
tiguous to  McKoy  &  Hubbard's  sawmUl.  The 
decree  did  not  provide  for  any  sale  of  the 
land  on  which  the  engine  stood.  The  court 
said  that  assuming  that,  the  Code  gave  a 
iien  upon  personal  property  for  repairs  by 
mechanics  who  did  not  take  possession  of  it, 
it  was  clear  that  March  could  not  be  deprived 
of  his  title  unless  he  was  a  party  to  the  fore- 
closure proceedings,  and  gave  its  decision  ac- 
cordingly. The  opinion  shows  that  the  case 
was  decided  upon  the  theory  that  all  the  par- 
ties to  the  foreclosure  proceedings  had  treat- 
ed the  property  as  personalty  and  that  it 
was  to  be  considered  in  that  aspect.  The 
case  does  not  appear  to  be  applicable  to  the 
question  we  have  before  us. 

In  Jordan  v.  Myres,  126  Cal.  665.  58  Pac. 
1061,  the  question  arose  in  an  action  to  fore- 
close mechanics'  liens  against  Myres  and 
Joshua  Hendy  Machine  Works;  tiie  latter 
being  the  appellant  Myres  was  the  owner 
of  mining  property.  He  agreed  to  sell  the 
same  to  one  Berry  under  an  agreement  that 
if  he  failed  to  complete  the  purchase  he 
could  remove  any  engine  or  hoisting  ma- 
chinery which  he  may  have  placed  on  the 
mine  above  ground.  Shortly  afterwards  the 
Machine  Works  leased  to  Berry  and  his  as- 
sociates an  engine  and  other  machinery  for  a 
stipulated  rental,  on  payment  of  which  they 
were  to  have  the  right  to  purchase  the  same. 
The  lessees  placed  the  same  on  the  mine, 
where  it  was  permanently  affixed  to  the  land, 
and  was  thereafter  used  in  working  the 
mine.  The  work  for  which  the.  mechanics' 
liens  were  filed  was  done  after  the  machinery 
was  so  affixed.    The  court  said: 

"It  is  settled  law  that  this  personal  property 
cannot  be  treated  as  part  of  the  realty,  so  far 
as  the  owner  of  the  mine  and  the  defendants 
were  concerned.  •  •  •  The  question  is: 
Must  it  be  so  treated  as  to  respondent?  Sec- 
tion 1183  of  the  Code  of  CivU  Procedure  pro- 
vides as  follows:  'And  any  person  who  performs 
labor  in  any  mining  claim  or  claims  has  a  lien 
upon  the  same,  and  the  works  owned  and  used 
by  the  owners  for  reducing  ores  from  such 
mining  claim  or  claims,  for  the  work  or  labor 
done  or  materials  fumished  by  each  respective- 
ly,' etc.  This  section  contemplates  that  the  lien 
shall  attach  to  the  property  of  the  owner,  and 
not  to  the  property  of  some  other  person." 

To  the  objection  that  the  machinery  had 
been  affixed  to  the  realty  as  a  part  of  It,  and 
that  the  lien  would  attach  to  It  as  the  prop- 
erty, of  the  owner  of  the  mine,  unless  notice 


was  given  to  the  lienholdeis  by  the  appeUant 
of  its  title,  the  court  referred  to  and  quoted 
from  HIU  v.  Sewald,  53  Pa.  271,  Bl  Am.  Dec. 
200,  and  SteU  v.  Paschal,  41  Tex.  640,  hold- 
ing that  the  intention  of  the  parties  to  affix 
personal  property  to  land  is  controlling  as 
to  the  character  of  the  property  after  It  is  so 
affixed.  In  the  Texas  case  the  machinery 
was  merely  put  Into  the  mortgaged  property 
for  exhibition  and  not  for  permanent  use. 
The  court  then  said  that  the  general  rule  as  to 
sales  on  execution  and  foreclosure  was  that 
the  purchaser  acquired  only  such  title  and 
interest  as  the  judgment  debtor  had  and  "we 
cannot  see  in  what  way  the  sale  upon  fore- 
dosure  of  a  mechanic's  lien  can  be  said  to 
carry  any  greater  Interest  than  the  owner  of 
property  had  at  the  time  the  lien  attached, 
whatever  may  be  the  rule  as  to  a  bona  fide 
purchaser  or  mortgagee  of  land  without  no- 
tice," and  that  "respondent  secured  no  lien 
upon  this  personal  property  by  virtue  of  the 
statute,  for  he  could  only  have  a  lien  upon 
the  property  of  the  owner  of  the  mine."  It 
proceeded  to  say  that  any  other  view  would 
greatly  retard  development^  especially  o£ 
mining  property,  where  It  often  became  nee- 
essary  for  the  miner  to  hire  machinery, 
which  for  the  time  being,  In  order  to  ntilize 
it,  must  be  affixed  to  the  realty.  It  will  be 
observed  that  the  court  took  care  to  say  that 
the  rule  might  be  different  with  respect  to  a 
bona  fide  purchaser  or  mortgagee  of  land 
without  notice.  It  seems  to  have  been  as- 
sumed by  the  court  that  the  plaintiff  in  the 
mechanic's  lien  suit  did  not  occupy  the  same 
position  as  a  purchaser  or  mort^gee  with- 
out notice.  In  Its  relation  of  the  facts,  bow- 
ever,  the  court  stated  that  it  would  deal  with 
the  case  as  though  the  plalntiCTs  had  no  no- 
tice of  the  appellant's  claim  of  title.  Appar- 
ently the  court  was  of  the  view  that  the  stat- 
ute allowing  such  liens  restricted  the  rights 
of  the  Uenholders  to  a  greater  extent  than 
those  of  a  subsequent  mortgagee  or  purchaser 
without  notice.  The  case  is  not  an  express 
authority  on  the  question  before  us,  although. 
It  is  somewhat  difficult  to  distinguish  It  on 
principle. 

In  Tibbltts  V.  Moore,  23  Cal.  208,  Moore 
executed  a  mortgage  on  real  property  to  the 
ai^ellant,  and  thereafter  purchased  certain 
machinery  from  Lambard,  giving  to  Mm  a 
chattel  mortgage  for  the  price  thereof,  and 
then  attached  the  machinery  to  the  mort- 
gaged realty  in  such  manner  that  it  became 
a  part  thereof.  Each  mortgage  was  duly 
executed  and  recorded.  The  court  held  that 
the  lien  of  the  realty  mortgage  did  not  take 
effect  upon  the  personalty  until  it  became 
attached  to  the  realty,  and  consequently  that 
as  to  that  property  the  chattel  mortgage  viraa 
superior  to  the  prior  mortgage  on  the  realty. 

These  comprise  all  the  cases  in  this  state 
which  have  any  material  relation  to  the  ques- 
tion.   iNone  of  them,  except  Jordan  v.  Myres 
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and  TlbblttB  y.  Moore,  toncheB  upon  the  exact 
question.  In  the  former  tlie  court  expressly 
excepted  cases  of  bona  fide  purchasers  or 
mortgagees  of  the  land  without  notice,  while 
the  latter  inrolved  only  the  question  of  the 
lien  of  a  mortgage  on  land  to  which  personal 
property  already  subject  to  a  chattel  mort- 
gage was  afterward  affixed.  In  the  case  at 
bar  the  machinery  in  question  was  affixed 
to  the  realty,  so  as  to  become  a  part  thereof, 
before  the  deed  of  trust,  under  which  plain- 
tur  claims,  was  made,  and  there  was  nothing 
to  Indicate  to  a  purchaser  or  mortgagee  that 
the  property  so  affixed  was  not  a  part  of  the 
realty,  or  that  the  title  thereto  was  not  In 
the  owner  of  the  soil.  The  question,  so  far 
as  this  state  is  concerned,  is  an  open  one. 

The  rules  of  the  Civil  Code,  above  quoted, 
are  essentially  the  same  as  those  of  the  com-, 
mon  law  on  the  subject  They  prevail  gener- 
ally throughout  the  United  States.  Ttie  ex- 
act question  has  often  arisen  in  other  states, 
and  the  overwhelming  weight  of  authority 
is  to  the  effect  that  the  title  of  the  seller  of 
personal  property  of  this  character,  which  ti- 
tle is  to  be  held  by  him  until  the  price  there- 
of is  paid,  and  which  Is  afterwards  affixed 
to  land  of  the  vendee,  so  as  to  become  part  of 
the  realty.  Is  subject  to  the  lien  of  a  subse- 
quent mortgagee  Id  good  faith  without  notice 
of  the  reserved  title.  This  Is  fuUy  shown  in 
the  elaborate  note  of  Mr.  Freeman  to  Fuller- 
Warren  Co.  V.  Harter,  110  Wis.  80,  85  N.  Vf. 
688,  53  L.  R.  A.  603,  in  84  Am.  St.  Rep.  at 
pages  892  and  893,  and  also  In  the  notes  to 
Mnlr  V.  Jones,  23  Or.  332,  31  Pac.  ©46,  In  19 
L.  R.  A.  444,  and  Lawton,  etc.,  Co.  v.  Ross- 
Kellar,  etc.,  Co.,  33  Okl.  !i9.  124  Pac.  43,  in 
49  L.  R.  A.  (N.  S.)  at  page  396,  to  which  we 
refer  for  a  list  of  the  cases. 

We  think  the  proposition  Is  in  accordance 
with  Justice  and  reason.  The  seller  of  the 
personal  property  voluntarily  placed  It  in  the 
possession  and  control  of  bU  vendee,  with 
knowledge  that,  if  It  was  put  to  the  use  for 
which  It  was  designed,  it  would  be  affixed 
to  land.  Its  character  was  such  that  It  could 
not  ordinarily  be  used  at  all  by  the  vendee, 
unless  it  was  so  affixed  to  the  real  estate 
comprising  its  plant.  The  seller,  because  of 
these  facts,  is  presumed  to  have  agreed  that 
the  personal  property  should  be,  or  might  "be, 
converted  Into  real  property.  By  this  trans- 
formation is  was  brou^t  under  the  opera- 
tion of  the  laws  for  recording  contracts  af- 
fecting realty  and  for  the  protection  of  inno- 
cent purchasers  thereof,  regardless  of  the 
conditions  of  the  agreement  of  sale.  The 
contract  between  the  Raymond  Company  and 
the  brick  company  shows  by  its  terms  that 
this  was  the  intention  and  hence  Curtner  and 
McWhlnney  are  chargeable  with  knowledge 
thereof.  A  person  about  to  loan  money  on 
the  security  of  a  mortgage  or  trust  deed  on 
snch  real  property,  and  having  no  informa- 


tion of  the  secret  agreement  as  to  the  title, 
would  be  Justified  in  believing  that  all  the 
machinery  would  be  hypothecated  by  sadi 
mortgage  or  deed  and  would  have  the  right 
to  rely  on  such  l>eUef  and  to  make  the  loan 
accordingly;  He  Is  the  Innocent  party  in  the 
transaction,  and  he  ^houtd  Ira  protected, 
rather  than  he  who  caused  the  deceitful 
appearances. 

Our  conclusion  is  that  the  court  bdow  erred 
in  directing  that  the  proceeds  of  the  ma- 
chinery In  question  which  was  affixed  to  the 
realty  should  be  paid  over  to  Curtner  and 
McWhlnney.  They  were  entitled  to  the  pro- 
ceeds of  those  of  the  articles  sold  by  the  Ray- 
mond Company  to  the  brick  company  thftt 
were  not  so  affixed,  if  any  such  articles  were 
Included  in  the  sale  made  under  the  stipula- 
tion for  the  sale  of  the  property  claimed  by 
Curtner  and  McWhlnney.  It  may  be  neces- 
sary for  the  court  below  to  take  evidence  to 
ascertain  how  much  of  the  $5,000  deposited 
is  attributable  to  such  articles ;  consequently 
we  cannot  direct  a  Judgment. 

The  portion  of  the  Judgment  appealed  from 
and  set  forth  in  the  notice  of  appeal  is  re- 
versed, and  the  cause  Is  remandeid  for  fur- 
ther proceedings  in  accordance  with  this 
opinion. 

We  concur:  ANGELLOTTI,  O.  J.;  OL- 
NBT,  J.;  WILBUR, .  J. ;  MINNON,  J.; 
LAWLOB,  J. 


LAMPORT 


V.  SOUTHERN 
(L.  A.  6026.) 


an  Col.  326) 
PAC.  CO. 


(Supreme  Oonrt  of  Oalifornla.    July  21,  1920.) 

t.  Master  and  servant  «=»2S6(33)— Negligence 
as  to  switchmaii  held  qnestlM  for  Jury. 
In  an  action  for  death  of  a  switchman 
struck  by  the  rear  of  a  train  while  Bignaling  to 
the  engineer  of  another  train,  where  there  wai 
evidence  that  deceased  was  directly  on  a  line 
between  the  engineer  of  the  train  by  which  he 
was  struck  and  a  switchman  signaling  to  snefa' 
engineer  8o  as  to  be  clearly  in  the  field  of  their 
vision,  whether  tbeir  failnra  to  warn  him  of  Iiis 
danger  was  negligence  held  a  question  for  the 
Jury. 

2.  Appeal  and  error  «sal078(l)--Polnt»  ■«! 
argued  not  eonsidered. 
Points  not  argued  either  in  brief  or  oral 
argument  will  not  be  considered  on  appeaL 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;   Frederick  W.  Houser,  Judge. 

Action  by  Edith  S.  Lamport,  administra- 
trix of  the  estate  of  Lester  C.  Lamport,  de- 
ceased, against  the  Southern  Pacific  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 
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Henry-  T.  Gaga  and  W.  L  Gilbert,  both  of 
Los  Angeles,  for  appellant. 

E.  B.  Drake^  of  Los  Angetea,  for  respond- 
ent 

SHAW,  J.  The  defendant  appeals  from 
the  judgment 

The  complaint  stated  a  cause  of  action  to 
recover  damages  for  the  death  of  the  plain- 
tiff's intestate,  Lester  C.  Lamport  which 
death,  it  is  alleged,  was  caused  by  the  negli- 
gence of  the  defendant  Lamport  was  in  the 
employ  of  the  defendant  as  a  switchman  In 
the  Oakland  yards  at  the  time  of  his  death. 

The  only  point  argued  by  the  defendant  in 
support  of  its  appeal  is  that  the  evidence  is 
insufficient  to  support  the  allegations  of  the 
complaint  with  regard  to  the  negligence  of 
the  defendant  The  complaint  alleges  that 
while  Lamport  was  engaged  in  his  work  as 
switchman  standing  near  one  of  the  switch 
tracks  of  the  defendant,  the  defendant  ran 
oni2  of  its  cars  against  and  over  hhn,  causing 
his  death ;  that  said  death  was  caused  solely 
by  the  negligence  of  defaidant  In  giving  no 
warning  or  notice  of  the  approach  of  said 
car,  and  in  negligently  failing  to  have  any 
light  upon  the  car  that  struck  the  decedent 

[1]  There  was  evidence  of  the  following 
facts:  At  the  time  of  the  accident  two  trains 
were  being  operated  in  the  switchyard  of  the 
defendant  One  of  them  was  the  train  with 
which  Lamport  was  connected,  it  was  upon 
a  track  on  which  there  was  a  platform  scale 
for  weiglilng  cars.  It  was  being  operated  to 
place  the  rear  car  on  the  platform  in  the 
track,  so  as'  to  have  the  car  weighed.  It  ^as 
necessary  to  stop  the  car  that  was  to  be 
weighed  at  the  exact  spot  where  Its  whole 
weight  would  be  on  the  rails  laid  upon  the 
scale  platform.  This  was  a  process  termed 
"^potting  the  car."  The  accident  hapi)ened 
at  about  midnight  At  each  end  of  the  scale 
a  light  was  erected  to  enable  the  switchman 
to  ascertain  when  this  car  was  exactly  at  the 
right  place  to  be  cut  out  and  weighed.  The 
train  with  which  Lamport  was  engaged  was 
several  car  lengths  away  moving  toward  the 
scales  upon  a  cross-over  track  leading  from 
another  track  to  the  track  in  which  the  scales 
were  affixed.  This  made  it  a  curved  track 
and  required  that  Lamport  should  stand  some 
distance  to  one  side  from'  the  scale  track  in 
order  -that  the  engineer,  who  was  upon  the 
engine  of  that  train  at  the  farther  end  there- 
of could  see  bis'  signals  and  be  Informed  of 


tiie  exact  point  at  wbidi  to  stop.-  It  was  also 
necessary  for  him  to  observe  the  lights  oppo- 
site the  end  of  the  scale,  so  as  to  see  precise- 
ly when  to  give  the  signaL  At  a  pc^t  some 
15  feet  from  the  scales  on  the  side  on  which 
Lamport  had  to  stand  to  give  the  signals  to 
his  engineer  there  was  another  straight  track 
upon  which  another  engineer  and  switchmen 
were  engaged  in  moving  another  train  in  the 
same  direction  as  the  train  with  wliich  LAm- 
port  was  engaged.  This  other  train  consisted 
of  several  cars,  the  rear  car  being  an  oil  tank 
car  without  any  light  at  the  rear  end  there- 
of. This  train  was  moving  backwards  to- 
ward Lamport  The  switchman  of  that  train 
was  at  some  distance  beyond  Lamport  at  a 
point  where  he  Intended  to  stop  his  train  and 
was  standing  there  to  give  signals  to  bis  own 
engineer.  Lamport  was  standing  on  a  direct 
line  between  the  two  and  between  the  two 
rails  of  that  track.  In  order  to  give  and  re- 
ceive these  signals,  it  was  necessary  for  the 
switchman  and  engineer  upon  the  other  train 
each  to  look  toward  the  other  and  toward 
Lamport  While  Lamport  was  so  standing 
engaged  in  signaling  to  "spof  the  car,  the 
engineer  of  the  other  train  moved  that  train 
down  towards  Lamport,  and  the  rear  car 
thereof  ran  over  and  killed  him.  LAmiwrt 
while  so  engaged  had  in  his  hand  a  lighted 
lantern  with  which  to  give  signals  to  his  own 
engineer  for  the  "spotting"  of  the  car.  it  is 
plain  that  when  the  engineer  and  switchman 
of  the  other  train  were  watching  for  each 
other's  signals,  as  they  were  doing  at  that 
moment,  Lamport  would  be  clearly  in  the 
field  of  their  vision  and  directly  on  a  line  be- 
tween them. 

No  argument  is  required  to  demonstrate 
the  proposition  that  under  these  dream- 
stances,  they  should  have  observed  him  and 
warned  him  of  the  danger,  or  that  it  was  at 
least  a  question  for  the  Jury  to  determine 
whether  or  not  their  failure  to  do  so  was  neg- 
ligence. It  is  obvious  from  the  mere  state- 
ment of  the  facts  that  the  evidence  tended  to 
show  negligence,  If  it  did  not  demonstrate  it 
absolutely. 

[2]  Other  points  are  mentioned  in  the  brief 
on  appeal,  but  no  other  point  was  argued  ei- 
ther in  the  brief  or  oral  argument  It  is 
therefore  unnecessary  to  consider  any  otiier 
questions  in  the  case. 

The  Judgment  is  affirmed. 

We  concur:    LAWLER,  J.;  OLNBY,  J. 
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(183  Cal.  iZL) 

SUTTER  BUTTE  CANAL  CO.  v.  SUPERIOR 
CQURT  In  and  for  BUTTE  COUNTY  et  al. 

(Sae.  3105.) 

(Snpreme  Court  of  Galifonihl.    Joly  20,  1920. 
Beheariog  Denied  Aug.  19,  1920.) 

Prohibition  «=>5(3)— Not  Issued  to  restrain 
Jadlclal  action  where  question  of  lower  court's 
'Jurisdiction  had  not  been  presented. 

Superior  court,  which  has  overruled  demur- 
rers in  actions  to  enjoin  irrigation  company 
from  supplying  water  in  new  territory  and  has 
dismissed  the  Railroad  Commission's  complaint 
in  intervention,  will  not  be  restrained  from 
proceeding  in  such  actions  on  the  ground  that 
the  Railroad  Commission  bad  directed  the 
company  to  supply  such  new  land  with  water, 
under  St.  1913,  p.  84,  where  the  complaint  m^de 
so  reference  to  the  commission's  order,  so  that 
ruling  on  demurrers  was  no  more  than  a  ruling 
that  the  complaint  stated  a-  cause  of  action 
within  the  general  Jurisdiction  of  the  court, 
and  where  the  dismissal  of  such  complaint  in 
intervention  may  have  been  ordered  on  the 
ground  that  the  commission  was  not  a  party 
beneficially  interested,  since  in  such  case  the 
question  of  whether  tiie  court  had  jurisdiction 
in  the  face  of  the  commission's  order  had  no^ 
been  presented. 

Angellotti,  C.  J.,  dissenting. 

In  Bank. 

Application  for  -writ  of  prohibition  by  the 
Satter  Butte  Canal  Company  against  the  Su- 
perior Court  of  the  State  of  CalUomia  In' 
and  for  tbe  County  of  Butte  and  Hon.  H.  D. 
Gregory,  tbe  Judge  thereof.    Writ  denied. 

Bell,  Brookthan,  Slmmoas  &  Creecb,  of  San 
Francisco,  W.  H.  Carlin,  of  Marysville,  and 
Isaac  Frohman,  of  San  Francisco,  for  peti- 
tioner. 

George  F.  Jones,  of  Orovllle,  and  Armfleld 
&  Eiddy,  of  'Woodland,  for  respondents. 

OLNEY,  J.  TblB  is  an  application  for  a 
writ  of  prohibition.  The  petitioner  is  a  pub- 
lic utility  corporation  engaged  in  tbe  busi- 
ness of  selling  and  distrIT>ut:t>^  'water  large-- 
ly,  If  not  entirely,  for  irrigation.  By  its 
artldes  of  incorporation  it  was  authorized 
to  engage  In  this  business  in  the  counties  of 
Butte  and  Sutter.  Prior  to  the  present  year 
tbere  were  some  58,000  acres  of  land,  mostly. 
If  not  all,  in  Butte  county,  to  whlcb  water 
was  furnished  by  it.  In  the  fall  of  last  year 
the  Railroad  Commission  authorized  the  com- 
pany to  obligate  itself  to  supply  some  14,400 
acres  more  of  land,  all  in  Sutter  county. 
Pursuant  to  such  authority,  the  petitioner 
did  80  obligate  itself  by  contract  with  the 
owners  of  these  lands,  and  has  extended  its 
work  so  as  to  supply  them  at  a  cost  which 
the  commission  finds  to  have  been  between 

$200,000  end  |260,000.  No  objection  to  this  |  court  for  a  writ  of  prohibition  to  prevent  tbe 
was  made  at  the  time  by  the  old  consumers  Butte  county  court  from  proceeding  further 
of  tbe  water  company,  but  it  may  be  that   with  tbe  actions  before  It.    An  alternative 


they  were  unaware  of  the  application  for  au- 
thority, although  notice  of  the  application 
was  published  in  the  newspapers  circulating 
In  Butte  county,  and  the  commission  finds 
that  the  construction '  of  the  additional  works 
by  the  company  and  its  Intention  to  serve 
thereby  additional  land  was  a  matter  of  com- 
mcm  knowledge  in  the  county. 

The  last  winter  was  an  exceedingly  dry 
one,  and  by  spring  it  became  evident  that 
there  would  be  a  general  water  shortage. 
Representatives  of  the  old  consTuners  there- 
upon filed  a  complaint  with  the  Railroad 
Commission,  setting  forth  that  they  were  old 
consumers  of  the  company,  that  the  oompany 
was  intending  to  take  on  some  14,400  acres 
of  additional  land,  that  there  was  a  shortage 
of  water  and  the  company  would  not  be  able 
to  supply  both  the  lands  of  the  old  consum- 
ers and  the  new  lands,  and  asking  that  the 
company  be  ordered  not  to  supply  the  con- 
templated additional  lands.  The  owners  of 
the  latter  lands  Intervened  in  the  proceeding, 
so  that  all  parties  in  Interest  were  represent- 
ed. After  a  hearing,  the  commission  denied 
the  complaint  and  directed  the  water  com- 
pany to  deliver  water  for  the  new  lands  'with- 
out discrimination  between  It  and  tbe  lands 
previously  supplied.  See  Stats.  1918,  p.  84; 
Deering's  General  Laws,  Act  4348a. 

Pending  the  deMsion  of  tbe  commission, 
three  actions  were  commenced  In  the  supe- 
rior court  of  Butte  county  against  the  water 
company,  one  by  a  consumer  of  five  yea.tff 
standing  under  a  contract,  one  by  a  consumer 
of  a  year's  standing  without  a  contract,  and 
one  t^  a  landowner  who  was  not  a  consumer 
but  whose  lands  lay  within  the  area  served 
by  the  company's  system  as  It  had  thereto- 
fore existed  without  the  extension  for  the 
supplying  of  the  14,400  acres  of  new  laud. 
The  complaints  alleged  a  shortage  of  water, 
that  the  water  company  was  Intending  to 
supply  14,400  acres  of  additional  land,  that 
there  Was  not  enough  water  for  this  land 
and  the  company's  old  consumers,  and  pray- 
ed for  an  injunction  restraining  the  compan'r 
from  supplying  the  new  land.  No  mention 
whatever  was  made  in  the  complaints  of  any 
of  the  proceedings  before  the  Railroad  Com- 
mission. Demurrers  were  Interposed  to  these 
complaints,  and  the  Railroad  Commission  It- 
self filed  a  complaint  in  Intervention,  setting 
up  the  authority  previously  given  by  It  to  the 
water  company  to  supply  the  additional  land 
and  the  pendency  of  the  proceedings  before 
it.  After  the  rendition  by  the  commission  of 
Its  decision,  the  superior  court  of  Butte  coun- 
ty dismissed  the  commission's  complaint  in 
intervention  and  overruled  the  demurrers  of 
the  water  company  and  directed  it  to  answer. 
The  water  company  thereupon  applied  to  this 
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writ  was  granted,  and  a  bearing  has  been 
bad  upon  it. 

The  ground  on  which  the  writ  is  sought  la 
(hat  the  superior  court  has  no  authority  to 
injoin  the  petitioner  from  supplying  the  ad- 
ditional lands  in  the  face  of  the  order  of  the 
Railroad  Commission  directing  it  to  supply 
those  lands.  The  auestion  as  to  tills  author- 
ity has  been  the  only  point  presented  to  us, 
and  since  It  Is  one  of  Importance,  and  Its 
decision,  If  In  favor  of  the  petitioner,  would 
Anally  determine  the  controversy  between 
the  parties,  we  would  much  prefer  to  decide 
It  and  grant  or  deny  the  writ  asked  for  ac- 
cordingly. But  we  think  It  fairly  plain  that 
,the  question  is  not  presented  by  the  proceed- 
ings before  the  superior  court  in  their  pres- 
ent stage,  and  we  do  not  feel  at  liberty  de-| 
liberately  to  overlook  this  fact  and  to  proceed 
to  decide  a  question  not  in  reality  presented 
by  the  record.  The  only  action  taken  by  the 
superior  court  has  been  to  overrule  the  de- 
murrers to  the  complaints  and  to  dismiss  the  i 
commission's  complaint  In  intervention.  Its' 
action  in  neither  of  these  respects  involved 
a  ruling  that  it  bad  authority  to  enjoin  the 
water  company  from  doing  wliat  the  commis- 
sion directed  It  to  do,  or  necessarily  indicat- 
ed that  the  court  would  proceed  without  re- 
gard to  the  order  of  the  commission  when 
the  existence  of  such  order  and  the  water 
■  company's  reliance  upon  it  were  properly 
presented  to  the  court. 

So  far  as  the  overruling  of  the  demurrers 
is  concerned,  the  essential  point  is  that  the 
complaints  make,  as  we  have  said,  no  refer- 
ence to  the  proceedings  before  the  commission 
or  to  the  tatter's  order  In  the  matter.  They 
merely  allege  the  relation  of  consumer  to  the 
compan.v,  or,  In  one  case,  the  right  and  de- 
sire to  Initiate  the  relation,  the  intention  of 
the  company  to  take  on  other  lands,  and  the 
Inck  of  water  to  supply  both  the  company's 
old  consumers  and  the  new  lands.  The  com- 
plaints and  the  demurrers  to  them  present 
merely  the  question  whether,  under  these  cir- 
cumstances, no  order  of  the  Railroad  Com- 
mission being  involved,  an  old  consumer  may 
enjoin  a  water  company  from  taking  on  fur- 


ther requirements  upon  Its  supply.  This 
question  Is  purely  one  within  the  general 
equity  jurisdiction  of  the  superior  court,  and 
as  such  the  court  had  authority  to  pass  upon 
it  and  to  overrule  the  demurrers  to  the  com- 
plaints if  it  concluded  that  the  old  consumers 
were  entitled  to  an  injunction  upon  the  facta 
lUeged.  With  the  correctness  of  this  conclu- 
sion we  are  nqt  concerned.  If  the  facts  were 
merely  as  stated  In  the  complaints,  and  the 
court's  conclusion  that  upon  such  facts  caus- 
es of  action  existed  In  favor  of  the  plaintiffs 
was  incorrect,  its  decision  could  be  reviewed 
on  appeal,  but  not  by  prohibition.  In  brief, 
the  action  of  the  superior  court  In  overruling 
the  demurrers  to  the  complaints  was  no  more 
tban  a  ruling  that  the  complaints  stated  a 


cause  of  action  within  the  general  equity 
jurisdiction  of  the  court.  The  question  of 
whether  or  not  the  court  had  no  authority  to 
grant  relief  because  of  the  fact  that  the  Rail- 
road Commission  had  made  an  order  In  the 
premises  was  not  presented.  With  the  com- 
plaints reading  as  they  did,  this  question 
could  be  presented  only  by  an  answer  to 
them,  setting  up  the  order  of  the  commission. 
It  may  well  be,  and.  In  fact,  we  presume,  that 
the  superior  court  overruled  the  demurrers 
upon  this  theory,  particularly  in  view  of  the 
decisions  of  this  court  In  Pacific,  etc.,  Co.  t. 
Eshleman,  166  Cal.  640,  137  Pac.  1119.  GO  U 
R.  A.  (N.-S.)  652,  Ann.  Cas.  1915C,  822,  and 
Sexton  V.  Atchison,  etc.,  Co.,  173  Cal.  760, 
161  Pac.  748;  between  which  and  the  more 
recent  decisions  In  Yolo,  etc.,  Co.  v.  Superior 
Court  (App.)  185  Pac.  195,  and  Red  Bluff  v. 
Southern  Pacific  (App.)  187  Pac.  152,  we  see 
no  conflict 

As  to  the  action  of  the  court  in  dlsmiaslng 
the  commission's  complaint  In  intervention, 
the  court  may  well  have  done  this  upon  the 
ground  that  the  case  was  not  one  for  Inter- 
vention by  the  commission,  that  the  com  mis' 
slon  was  not  a  party  beneficially  interested, 
and  that  if  the  defense  that  it  had  made  an 
order  In  the  matter  was  to  be  presented  It 
should  be  presented  either  by  the  water  com- 
pany or  by  the  owners  of  the  additional  land 
io  be  served.  Such  theory,  at  first  blush, 
would  seem  to  be  sound,  but,  whether  it  be 
or  not,  the  fact  that  the  superior  court  may 
well  have  acted  upon  It  establishes  at  once 
that  the  court's  action  in  dismissing  the  com- 
mission's complaint  is  not  a  ruling  that  It  has 
jurisdiction  despite  the  order  of  the  commis- 
sion, or  any  indication  that  the  court  intend- 
ed to  proceed  despite  that  order,  if  the  fact  of 
Its  existence  were  properly  shown. 

There  is,  therefore,  as  we  have  said,  as  yet 
no  ruling  by  the  superior  .court  that  it  has 
jurisdiction  to  issue  an  injunction  In  the  face 
of  the  order  of  the  Railroad  Commission,  and 
the  question  as  to  such  jurisdiction  has  not 
been  presented. 

It  follows  that  the  writ  sought  mnst  be 
denied,  but  without  prejudice  to  another  ap- 
plication if  occasion  should  hereafter  re- 
quire; and  it  is  so  ordered. 

Wfi  concur:  SHAW,  J.;  SLOANB,  J.; 
LAWLOR,  J. ;  WILBUR,  J. ;  LENNON,  J. 

ANQELLOTTI,  O.  J.  I  dissent,  betag  of 
the  opinion  that  it  is  apparent  from  the  face 
of  the  complaints  in  the  superior  court  ac- 
tions that,  in  view  of  sections  5  and  6  of  the 
act  of  April  25, 1913  (Stats.  1913,  p.  84;  Deer- 
ing's  General  Laws,  Act  4348a),  the  subject- 
matter  of  such  actiona  Is  within  the  exdusiTe 
Jurisdiction  of  the  Railroad  Commission,  sab- 
ject  only,  in  so  far  as  the  courts  of  this  state 
are  concerned,  to  review  by  this  courts  aa 
provided  by  the  Public  UtiUties  Act 
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(Supreme  Court  of  CalUomia.    July  20,  1920. 
Rehearing  Denied,  Aug.  23,  1920.) 

1.  Damagas  «e979(5)  —  Llqaldated  damages 
may  not  be  8tt|»uiat«d  for  mere  failure  to  pay 
an  installment  of  rent. 

Provision  in  lease  fixing  liquidated,  dam- 
ages for  breach,  so  far  as  applying  to  mere 
failure  to  pay  an  installment  of  rent,  is  void; 
Civ.  Code,  §  3302,  fixing  the  damages  for 
breach  of  obligation  to  pay  money  only  at 
the  amount  due  by  the  terms  of  the  obligation, 
with  interest,  and  sections  1670,  1671,  declar- 
ing Toid  provision  of  a  contract  determining 
in  advance  the  amount  of  damages  for  breach 
of  obligation,  except  when  from  the  nature  of 
the  case  it  would  be  impracticable  or  extremely 
difficult  to  fix  the  actual  damage. 

2.  Landlord  and  tenant  iS=»l84(2)  —  Assignee 
of  lessee's  Interest  In  fund  deposited  by  les- 
see as  security  for  performance  of  cove- 
nants has  continoont  Interest. 

Assignee  of  the  lessee's  interest  in  a  fund 
deposited  by  the  lessee  as  security  has  a  con- 
tingent interest  in  the  fund,  so  long  as  lessee 
does  not  fail  to  perform. 

3.  Landlord  and  tenant  «=>I84(2)  —  Deposit 
not  released  by  change  of  lease,  where  un- 
known to  lessor  a  third  person  was,  as  to 
suoh  deposit,  snrety  for  lessee. 

Where  lessor  did  not  know  that  as  to  a 
fund  deposited  as  security  for  performance  of 
lessee's  covenants  a  third  person  stood  in  the 
relation  of  surety,  the  fund  was  not  released 
by  alteration  of  the  lease. 

4.  Appeal  and  error  4s»l58(2)  —  Right  to 
prosecute  appeal  not  lost  by  enforcement  of 
judgment  by  execution. 

Appellant  does  not  lose  his  right  to  prose- 
cute appeal  by  the  fact  that  after  it  is  taken 
the  judgment  was  satisfied  through  enforce- 
ment by  execution;  the  appellate  court,  under 
Code  Civ.  Proc.  S  967,  having  power,  in  case 
of  reversal,  to  make  restitution. 

In  Bask. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Bernard  J.  Flood, 
Judge. 

Action  by  Thomas  6.  Knight  and  another, 
executors  of  Serena  H.  Knight,  deceased, 
against  Benjamin  L.  Marks  and  others. 
From  an  adverse  judgment!  defendant  Jos- 
eph C.  Biancbl  appeals.    Reversed. 

Geo.  C.  Sargent,  of  San  Francisco,  for  ap- 
peUant. 

Peter  A.  Breen,  Percy  E.  Towne,  Goodfel- 
low,  EeUs,  Moore  &  Orrick,  and  Blliott  M. 
Epsteen,  all  ot  San  Francisco,  for  respond- 
ents. 


SHAWt  J.  This  is  an  action  for  money 
claimed  to  be  due  to  the  plaintiCFs'  testatrix 
upon  a  lease  executed  by  her  to  Benjamin 
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L.  Marks,  <»i  October  22, 190S.  The  cause  was 
tried  by  a  Jury  and  upon  the  verdict  judg- 
ment was  rendered  in  favor  of  plaintlfCs 
against  Marks  tot  the  sum  of  |2,900  and 
against  defendant  Blanch!  and  the  German 
Savings  &  Loan  Society  for  the  sum  <rf 
$U,222.87.  From  this  judgment  the  defend- 
ant Joseph  C.  Bianchl  appeals. 

The  lease  embraced  property  upon  which 
the  lessor  agreed  to  erect  a  building  In  ac- 
cordance with  plans  and  spedflcatlons  an- 
nexed thereto,  which  plans,  however,  do  not 
appear  in  the  record.  It  was  tor  the  term 
of  10  years,  beginning  30  days  after  the  ccnn- 
pletlon  of  the  building.  The  total  rental 
was  $120,000,  payable  in  monthly  Install- 
ntents  of  $1,000  each  on  the  Ist  day  of 
each  month,  and  Marks  was  to  pay  $200  as 
attorneys'  fees  In  any  action  by  the  lessor 
against  the  lessee  for  a  breach  of  any  cove- 
nant of  the  lease.  It  provided  that  the  lessee 
should  furnish  $8,000  as  security  for  the  jier- 
formance  of  the  covenants  on  his  part,  which 
sum  should  be  deposited  in  the  German  Sav- 
ings &  I<oan  Society  in  the  names  and  for 
the  joint  account  of  the  lessor  and  lessee, 
there  to  remain  with  sudi  Interest  as  should 
accumulate  thereon,  provided  that.  In  the 
event  of  failure  to  pay  rent  or  other  breach 
of  covenant  by  Marks,  the  "lessor  may  with- 
draw from  the  said  account  the  entire  sum, 
together  with  the  accumulated  interest,  as 
agreed  liquidated  damages  for  the  breach," 
and  that  upon  the  termination  of  the  lease 
by  expiration  of  time  or  otherwise  any  bal- 
ance of  the  money  and  interest  so  on  de- 
posit and  not  applied  to  the  claims  of  the 
lessor  should  be  returned  to  the  lessee. 

The  complaint  alleged  that  the  purpose  of 
the  parties  in  leasing  the  premises  was  that 
the  lessee  should  conduct  a  livery  stable 
therein  and  that  the  building  was  construct- 
ed so  as  to  be  suitable  for  that  use;  that 
the  lessor  would  not  have  erected  a  building 
for  that  purpose  except  in  consideration  of  the 
covenants  and  conditions  of  the  lessee  and  ex- 
cept for  the  money  deposited  as  security  for 
performance ;  that  because  of  the  fact  that  it 
was  designed  for  that  use  It  would  be  difficult 
to  procure  another  tenant  and  Impractical 
and  extremely  difflcalt  to  fix  the  damages 
that  would  be  suffered  by  the  lessor  in  /sase 
of  the  «n8ter  of  the  lessee  for  the  nonpay- 
moit  of  rent  or  other  breach  of  the  condi- 
tions of  the  lease;  and  that  it  was  for  this 
reason  that  the  provision  regarding  liquidat- 
ed damages  was  Inserted  in  the  lease  and 
the  sum  of  (8,000  deposited  as  above  stated. 
It  further  alleged  that  Joseph  O.  Bianchl 
claimed  some  interest  in  the  fund  on  deposit. 

Bianchl  in  his  answer  alleged  that  the 
money  deposited  by  Marks  with  the  defend- 
ant German  Savings  &  Loan  Society  in  pur- 
suance of  the  lease  was  furnished  to  Marks 
by  O.  D.  Bianchl  for  the  purpose  of  making 
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snid  deposit  there^tb;  that  tbe  lessor  was 
Informed  that  the  money  was  the  property 
of  Blanchl  and  was  pledged  by  him  as  se- 
curity for  the  obligation  of  Marks  nnder  the 
lease;  that  in  May,  1912,  without  the  con- 
sent of  said  C.  D.  Bianchi,  the  lessor  and 
lessee  by  agreement  In  writing  altered  the 
terms  of  the  lease  by  providing  that  the 
building  could  be  accepted  by  tbe  lessor  and 
lessee  In  an  nncompleted  state  and  located 
upon  ground  other  than  that  described  In 
said  lease  and  that  the  time  for  its  comple- 
tion should  be  extended  and  that  it  might 
be  used  as  a  garage  instead  of  as  a  stable. 
It  is  also  alleged  that  In  November,  1912, 
said  G.  D.  Biancbi  assigned  all  of  his  right, 
title,  and  Interest  In  the  said  fund  on  deposit 
to  the  defendant  Joseph  G.  Blanchl.  He 
asked  Judgment  to  the  effect  that  he  was 
the  owner  of  the  said  fund  on  deposit 

[1]  The  parties  to  a  contract  may  agree 
therein  upon  an  amount  to  be  allowed  as 
damages  for  a  breach  thereon  only  "when, 
from  the  nature  of  the  case,  it  would  be  im- 
practicable or  extremely  difficult  to  fix  the 
actual  damage."  Civ.  Code,  H  1670,  1671. 
The  only  breach  of  the  covenants  of  the  lease 
here  in  question  that  is  alleged  is  the  fail- 
ure to  pay  the  stipulated  rent  In  the  ver- 
dict, the  Jury  found  specially^  against  Marks 
for  $2,700.  It  was  admitted'  that  this  sum 
included  all  rent  due  up  to  and  Including  the 
rent  due  July  1,  1917.  The  trial  was  had 
on  July  18,  1917,  and  Judgment  was  entered 
on  July  19,  1917.  The  building  was  com- 
pleted and  occupied  by  the  lessee  on  or  about 
August  1,  1909,  and  consequently  the  10-year 
term  began  on  September  1,  1909,  and  ended 
on  September  1,  1919.  This  action  was  mere- 
ly for  the  rent  due  and  the  stipulated  dam- 
ages, and  no  notice  to  quit  or  forfeiture  of 
the  lease  was  alleged,  nor  any  restitution  of 
the  possession  to  the  lessor  demanded.  Nor 
is  it  alleged  that  the  lessee  has  vacated, 
abandoned,  or  surrendered  the  possession,  or 
that  he  is  insolvent.  Where  the  lease  has 
not  expired  and  a  forfeiture  and  restitution 
Is  not  sought,  the  measure  of  damage  for 
a  breach  of  the  covenant  to  pay  the  rent 
fixed  by  the  lease  is  the  amount  of  the  rent 
unpaid  and  no  more.  It  could  not  be  diffi- 
cult .or  Impracticable  to  fix  the  damages  In 
such  a  case.  It  was  a  breach  of  an  .obliga- 
tion to  pay  money  only,  and  the  damages 
were  "the  amount  due  by  the  terms  of  the 
obligation,  with  Interest  thereon."  Civ.  Code, 
{  3302.  The  parties  cannot  overcome  this 
objection  in  such  a  case  by  any  provision  in 
the  contract  Its^f,  for  such  a  provision  is 
expressly  declared  to  be  void.  Civ.  Code,  | 
1670;  Green  v.  Frahm,  176  Gal.  262,  168 
Pac.  114;  Jack  y.  Sinshelmer,  125  Cal.  564, 
58  Pac.  130.  It  follows  that  the  plaintiff 
was  not  entitled  to  anything  as  liquidated 
damages  for  the  breach  of  contract  alleged, 
and  that  the  verdict  and  Judgment  are,  to 


that  extent,  wltliout  support  In  the  law  and 
evidence. 

[2]  It  must  be  admitted  that,  at  the  time 
of  the  Judgment  at  all  events,  It  was  possible 
that  Marks  might  fully  perform  all  the  cove- 
nants of  the  lease.  If  he  did  so  the  money 
on  deposit  would  have  then  folly  served  its 
purpose  as  security  and  It  would  then  be- 
long to  Marks,  absolutely,  free  from  any 
claims  of  the  lessor.  The  evidence  showed 
that  at  the  time  the  money  was  deposited 
C.  D.  Blanchl,  as  a  loan  to  Marks  for  the 
puriMses  of  said  lease,  gave  him  a  check  for 
$8,000  to  be  used  In  making  said  deposit; 
that  the  check  was  indorsed  by  Marks  and 
transferred  to  the  bank;  and  that  the  de- 
posit was  by  that  means  effected.  Upon  the 
deposit  being  made,  Marks,  In  writing,  as- 
signed all  hla  Interest  therein  to  G.  D.  Blan- 
chl, "subject  to  the  lien  thereon  of  said 
Serena  H.  Knight,"  under  tbe  lease,  as  se- 
curity for'  the  repayment  of  said  sum  to 
Bianchi  by  Marks,  and  Marks  therebi  ex- 
pressly promised  to  repay  the  same.  C.  D. 
Blanchl  having,  as  the  evidence  shows,  as- 
signed to  the  appellant,  Joseph  D.  Bianchi, 
aU  his  rights  under  the  writing  between  him 
and  said  Marks  to  the  fnnd  ao  deposited.  It 
follows  that  the  appellant  had,  when  the 
Judgment  was  rendered,  a  contingent  rlg^t 
to  the  fund,  which  would  become  a  full  right 
if  Marks  should  perform  his  covenants  in 
the  lease.  The  Judgment  was  erroneous,  in 
that  it  denied  Bianchi  all  relief.  It  should 
have  declared  his  contingent  Interest  therein. 

[3]  The  appellant  daims  the  absolute  and 
immediate  right  to  the  fund,  on  the  ground 
that,  by  the  terms  of  an  alleged  agreement 
between  Mrs.  Knight,  Marks,  and  C.  D.  Bl- 
anchl at  the  time  the  deposit  was  made, 
it  was  understood  between  them  that  said  Bl- 
anchl should  deposit  the  money  as  security 
for  the  performance  by  Marks  of  his  obliga- 
tions under  the  lease,  and  consequently  that 
said  Blanchl  and  the  fnnd  he  so  deposited 
stand  In  the  relation  of  a  surety  for  Marks 
to  Mrs.  Knight  for  inch  performance.  It  is 
claimed  further  that  in  May,  1912,  after  the 
lease  had  run  nearly  three  years,  Mrs. 
Knl^t  and  Marks  made  an  agreement  In 
writing  constituting  a  material  alteration  of 
the  terms  of  the  lease,  so  far  as  the  obliga- 
tions of  Marks  thereunder  were  concerned, 
whitih  alteration,  It  Is  argued,  operated  to 
release  the  fund  and  transfer  the  same  to 
Blanchl  as  the  absolute  owner  thereof,  under 
his  assignment  from  Marks.  It  does  not  ap- 
pear that  Mrs.  Knight  had  any  knowledge  of 
the  terms  of  the  agreement  bettreen  C.  D. 
Bianchi  and  Marks  whereby  the  money,  was 
loaned  to  Marks  for  the  purpose  of  making 
the  deposit,  and  was  Immediately  assigned 
by  Marks  to  Bianchi  as  security  for  the  Re- 
payment to  Bianchi  of  the  money  so  loaned 
by  him  to  Marks.  By  the  terms  of  the 
agreement  and  of  the  loan,  the  title  to  It 
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passed  absolutely  to  Marks.  Mrs.  Knight 
was  not  Informed  that  the  right  of  Marks 
thereto,  such  as  It  was,  had  been  pledged  to 
Blanch!  for  the  repayment  of  the  loan  to 
biffl  by  Marks.  The  evidence  does  not  show 
that  she  knew  that  Bianchl  was,  or  claimed 
to  be,  a  surety  for  Marks  with  respect  to 
this  money.  Consequently  the  alteration  of 
the  lease,  even  If  there  were  such  alteration, 
did  not  operate  to  release  her  claim  to  the 
mpney  so  deposited.  It  may  be  added  that 
the  agreement,  which  it  Is  claimed  changed 
the  terms  of  the  lease,  merely  gave  the  con- 
sent of  the  lessor  to  the  lessee  to  make  some 
alterations  In  Che  premises  which  he  desired 
to  make  and  thereafter  to  use  the  premises 
as  a  garage  Instead  of  a  stable.  Prior  to 
that  time  he  bad  been  using  It  as  a  stable. 
There  was  no  covenant  In  the  original  lease 
which  restricted  the  lessee's  right  to  use  the 
premises  for  anything  other  than  a  stable. 
We  do  not  perceive  how  the  consent  of  the 
lessor  to  the  proposed  alterations  operated 
in  any  respect  to  change  the  obligations  of 
'Marks  for  which  iie  money  was  deposited 
as  security. 

[4]  The  respondents  move  to  dismiss  the 
appeal  on  the  ground  that  after  It  was  taken 
the  judgment  was  fully  satisfied.  The  proofs 
in  support  of  the  motion  show  that  the  satis- 
faction was  the  result  of  the  enforcement  of 
the  Judgment  by  execution.  The  appellant 
does  not  lose  the  right  to  prosecute  his  ap- 
peal by  such  enforcement  Code  Civ.  Proc 
5  957. 

The  Judgment  Is  reversed. 

We  concur:  ANGELLOTTI,  C.  J.;  lAW- 
LOR,  J.;  OI/NET,  J.;  8LOANB,  J.;  Wll> 
BUK,  J. ;   LENNON,  J. 


(183  Cal.  335) 

SCHNEIDER  v.  SCHNEIDER.    (U  A.  6027.) 

(Snpreme  Court  of  California.    July  26,  1620.) 

I.  Marriage  «=;354— Void  marriage  confers  no 
rights  la  respect  to  property  of  other. 
A  void  marriage  confers  no  rights  upon 
either  of  the  parties  in  respect  to  the  property 
of  the  other,  such  as  would  be  conferred  by  a 
valid  marriage. 

Z  Marriage  <^=>63— Wife  of  void  marriage  en- 
titled to  division  of  property  Jointly  earned. 

While,  strictly  speaking,  there  can  be  no 
community  property  In  the  absence  of  a  valid 
marriage,  courts  win,  in  dividing  gains  of  a 
married  man  and  woman  Eving  together  under 
a  void  marriage,  innocently  entered  Into;  ap- 
plied by  analogy  the  rule  which  would  obtain 
wlien  a  valid  marriage  is  dissolved. 

3.  Marriage  «=>65— Judgment  dividing  proper- 
ty  or'  void  marriage'  wlthoot  settling   legal 
statvs  held  valid. 
In  an  action  by  a  wife  for  divorce,  where 

It  was  discovered  that  the  plaintiff  vras  not 
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entitled'  to  a  divorce  because  she  had  a  hus- 
band by  a  prior  marriage,  from  whom  she  be- 
lieved she  bad  l>een  divorced,  and  it  was 
agreed  that  there  should  be  a  trial  for  the 
purpose  of  hearing  evidence  on  the  issue  of 
the  property  rights  of  the  parties,  and  such 
issue  was  tried  on  the  day  set,  the  court  was 
warranted  in  adjudicating  on  the  question  of 
their  property  rights,  and  a  judgment,  divid- 
ing the  jointly  earned  property,  will  not  be  re- 
versed, although  no  decree  of  annulment  was 
entered. 

Department  2. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  P.  Wood,  Judge. 

Action  by  Sarali  Schneider  against  Jacob 
Schneider.  From  a  judgment  for  plaintifl, 
and  an  order  denying  a  motion  to  set  aside 
the  Judgment,  the  defendant  appeals.  Af- 
firmed. 

Gerecht  &  Chambers  and  Harry  Ellis 
Dean,  all  of  Los  Angeles,  for  appellant 

A.  P.  Thomson,  of  Los  Angeles,  for  ra- 
qtondent. 

Tbe  following  (pinion  was  prepared  by  Mr. 
Justice  KERRIGAN  of  the  District  Court  of 
Appeal,  First  Appellate  District,  while  acting 
as  Justice  pro  tern,  of  this  court  in  place  of 
Mr.  Justice  MELVIN.  It  is  adopted  as  the 
opinion  of  tills  court. 

This  was  an  action  for  divorce  brought  by 
the  wife,  and  the  appeal  is  taken  by  the  de- 
fendant from  that  part  of  the  Judgment 
awarding  to  the  plaintiff  a  portion  of  the 
Joint  property.  The  defendant  also  appeals 
from  an  order  denying  his  motion  to  set 
aside  the  Judgment,  and  brings  said  appeals 
to  this  court  upon  the  Judgment  roll  alone. 
No  argument  is  made  in  the  briefs  In  support 
of  the  appeal  from  said  order. 

As  to  the  appeal  from  the  Judgment  it  ap- 
pears from  the  findings  of  the  trial  court 
that  the  plaintiff  at  the  time  of  her  mar- 
riage to  the  defendant  was  the  wife  of  an- 
other man,  although  at  that  time  she  was 
latKiring  under  the  belief  that  as  the  result 
of  a  certain  proceeding  bad  In  the  year  1905 
her  prior  marriage  had  been  dissolved.  Her 
union  to  the  defendant  took  place  in  1906, 
and  was  entered  into  in  good  faith,  and  the 
parties  thereafter  lived  together  as  husband 
and  wife  for  about  eight  years,  accumulating 
by  tbeir  Joint  efforts  certain  property,  a  part 
of  which  by  the  Judgment  in.  this  case,  was 
awarded  to  the  plaintiff. 

The  plaintiff  as  a  ground  for  divorce  alleg- 
ed cruelty  on  the  part  of  the  defendant,  and, 
in  addition  to  praying  for  the  dissolution  of 
the  matrimonial  bonds,  sought  a  dMslon  of 
the  "community  property."  Upon  the  finding 
as  to  the  continued  existence  of  said  prior 
marriage  of  the  i^alntiff  the  court  denied  a  di- 
vorce, but  declared  the  property  described  In 
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the  complaint  to  be  joint  property  of  the  paiv 
ties  In  the  nature  of  and  analogous  to  com- 
munity property,  and  by  its  decree  divided  It 
equally  between  them  giving  to  the  defend- 
ant, however,  in  such  division,  credit  for  cer- 
tain payments  which  he  had  been  required 
to  make  to  the  plaintiff  during  the  pendency 
of  the  action,  in  recognition  of  the  fact  that 
tlie  parties  were  not  legally  husband  and 
wife. 

[1]  Under  the  authorities  it  is  clear  that 
a  void  marriage  confers  no  rights  upon  either 
of  the  parties  to  it  in  respect  to  the  prop- 
erty of  the  other  such  as  would  be  conferred 
by  a  valid  marriage;  but  in  the  case  before 
as  the  question  for  determination  is,  Conced- 
ing that  the  marriage  was  void,  what  right, 
if  any,  has  the  plaintiff  In  the  property  ac- 
quired by  the  Joint  efforts  of  herself  and  the 
defendant  during  their  cohabitation  entered 
upon  Innocently  upon  the  faith  of  their  ad- 
mittedly void  marriage? 

On  this  question  there  is  a  conflict  in  the 
decisions.  In  the  states  where  the  common- 
law  right  of  dower  exists  it  is  generally  held 
that  a  woman.  In  order  to  be  entitled  to  dow- 
er, must  base  her  claim  upon  a  legal  mar- 
riage. In  those  states  if  a  man  has  a  wife 
living,  and  enters  into  a  second  marriage,  no 
matter  how  innocent  of  wrongdoing  the  other 
party  to  it  may  be,  nor  how  gross  the  decep- 
tion by  which  she  enters  into  the  marriage, 
she  Is  not  entitled  to  dower,  not  being  his 
lawful  wife.  Eenneliy  v.  Ck>wle,  6  Ohio  Dec. 
170. 

In  the  case  of  De  France  v.  Johnson  (0.  O.) 
26  Fed.  891,  a  man  had  a  wife  living  at  the 
time  he  married  the  plaintiff,  a  mere  girl, 
vrith  whom  he  lived  for  a  great  many  years 
and  until  his  death.  By  her  he  had  13  chil- 
dren. After  his  death  she  sought  to  recover 
dower,  but  the  court  decided  against  her, 
holding  that  a  woman  who  innocently  mar^ 
rles  and  cohabits  with  a  man  who  lias  a  wife 
living  from  whom  be  has  never  been  divorc- 
ed, cannot  acquire  an  interest  In  his  land  by 
reason  of  such  illegal  marriage. 

This  doctrine  does  not  prevail  in  all  the 
states,  nor  in  fact  in  any  where  the  com- 
munity property  regime  has  been  adopted. 
In  Louisiana  and  possibly  New  Mexico  a 
marriage  such  as  the  one  here  is  known  as 
a  "putative"  marriage,  and  the  property 
rights  of  the  woman  are  recognized  and  pro- 
tected by  statute.  In  four  of  the  seven  states 
where  the  community  rule  as  to  property  of 
the  character  here  considered  prevails  it  has 
been  held  that  where  a  woman  is  an  innocent 
party  to  a  void  marriage  she  is  entitled  to 
the  same  Interest  in  property  acquired  by 
the  parties  as  if  the  marriage  were  valid.  In 
the  state  of  Texas  the  question  has  often 
been  before  the  courts,  and  In  a  number  of 
recent  cases  has  been  given  attentive  con- 
sideration. The  Spanish  law  as  to  marital 
rights  prevailed  in  Texas  until  1810,  and  the  | 


doctrine  of  putative  marriage  was  a  part  of 
that  law,  as  shown  by  the  decisions  of  its 
courts,  and  even  since  the  adoption  of  the 
common  law  the  property  rights  of  persons 
who  contract  void  marriages,  but  in  good 
faith,  have  been  upheld.  McKay  on  Com- 
munity Pro.  191. 

In  the  case  of  Morgan  ▼.  Morgan,  1  Tex 
Olv.  App.  315,  21  S.  W.  154,  which  was  de- 
cided after  the  adoption  of  the  common  law 
in  that  state,  the  court  said: 

"The  status  of  property  acquired  by  a  man 
and  woman  living  together  as  basband  and  wife 
without  having  been  lawfully  married  has  been 
the  subject  of  doubt  and  litigation  almost  from 
the  time  Texas  became  an  independent  re- 
public," 

— ^and  after  reviewing  the  early  cases  the 
court  continued: 

"It  win  thus  be  seen  that  the  strong  tend- 
ency of  our  judges  in  the  past  has  been  to 
bold  that  property  acquired  in  this  state,  un- 
der our  community  laws,  by  a  man  and  woman 
living  together  as  husband  and  wife,  should  be- 
long to  them  in  equal  shares,  whether  they 
were  leg^Iy  married  or  not.  And  why  should 
this  not  be  so,  especially  when  they  have  at- 
tempted to  enter  into  a  marriage  contract,  and 
believed  that  they  were  lawfully  husband  and 
wife?  In  such  cases,  by  attempting  to  enter 
into  the  marriage  contract,  they  agreed,  as 
far  as  tiiey  had  the  power  to  agree,  that  they 
would  -live  together  as  husband  and  wife,  and 
that  all  property  that  they  might  thereafter 
acquire  should  be  community  property,  and  be- 
long to  them  in  equal  portions.  Such  is  the 
meaning  of  the  contract  they  attempted  to 
make  under  our  law.  How,  then,  can  it  be 
said  that  the  property  acquired  in  pursuance  of 
such  a  contract  shall  belong  fo  one  of  the  par- 
ties more  than  to  the  other?  What  right  has 
the  husband  to  all  of  the  property  to  the  ex- 
clusion of  the  wife,  or  what  right  has  the  wife 
to  all  of  the  property  to  the  exclusion  of  the 
husband?  Suppose  a  wife  so  situated  should 
by  her  own  exertions  acquire  property  towards 
which  the  husband  did  not  contribute  anything, 
would  it  be  contended  that  this  property  became 
his  property?  How,  then,  can  It  be  that  where 
the  property  is  acquired  by  the  joint  labors  of 
both,  each  in  the  eye  of  the  law  contributing 
one-half  thereto,  It  shall  belong  only  to  the 
husband?  It  will  not  do  to  refer  to  the  de- 
cisions in  common-law  states  to  sustam  the 
proposition  that  the  woman  under  such  cir- 
cumstances has  no  right  to  any  part  of  the 
property  so  acquired.  In  those  states,  by  en- 
tering into  the  marriage  contract  she  under- 
stood that  all  the  property  they  might  acquire 
while  living  together  should  belong  to  the  hus- 
band, but  in  this  state  she  understood  that 
their  rights  in  the  property  they  might  ac- 
mulate  should  be  equaL" 

See,  also,  Lawson  v.  Lawson,  30  Tex.  CIt. 
App.  43,  69  S.  W.  246;  Eouth  v.  Bouth,  67 
Tex.  688. 

In  the  case  of  Barkley  v.  Domke  et  aL,  99 
Tex.  160,  87  S.  W.  1147,  a  giirl  bad  innocenfe- 
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ly  contracted  marriage  with  a  man  taaving 
a  llring  wife ;  and  the  conrt  held  that  It  was 
the  settled  doctrine  In  that  state  that  by  vlr- 
tue  of  sach  a  marriage  the  putative  wife 
became  entitled  to  the  same  rights  In  prop- 
erty acquired  by  the  parties  as  would  l>e  the 
case  if  the  marriage  were  free  fronr  defect, 
pointing  out  that  the  statute  law  of  Teras 
upon  the  subject  of  the  mutual  property 
rights  of  married  persons  is  so  inconsistent 
with  the  common  law  as  to  show  an  inten- 
tion on  the  part  of  the  law-making  power 
not  to  subject  such  rights  to  the  rule  of  the 
latter.  This  case  has  since  been  treqnoitly 
followed  in  that  state. 

[2]  In  California,  as  in  Texas,  the  C(Hnmon 
law  is  the  general  rule  of  decision,  but  in 
l)otb  states  the  law  regulating  the  mutual 
property  rights  of  married  persons  is  radical- 
ly different  from  ttiat  law ;  and,  while  we  do 
not  wish  to  be  understood  as  saying  ttiat  the 
rule  of  the  common  law  as  to  husband  and 
wife  apply  to  no  case  under  our  system,  yet 
we  agree  with  the  Texas  courts  that  the  com- 
mnn-law  rule  as  to  the  consequences  of  a 
void  marriage  upon  the  mutual  property 
rights  of  the  parties  to  it  is  Inapplicable 
where  the  community  property  regime  pre- 
vails. This  conclusion  is  dictated  by  simple 
Justice,  for  where  persons  domiciled  in  such 
a  jurisdir^Ion,  believing  themselves  to  be  law- 
fully married  to  each  other,  acquire  proper- 
ty as  the  TPBnlt  of  their  Joint  efforts,  they 
have  Impliedly  adopted,  as  is  said  in  the  Tex- 
as case  cited,  the  rule  of  an  equal  division 
of  their  acquisitions,  and  the  expectation  of 
such  a  division  should  not  be  defeated  in  the 
case  of  innocent  persons. 

In  Werner  v.  Werner,  59  Kan.  399,  53  Pac. 
127.  41  U  R.  A.  34B,  68  Am.  St  Rep.  372, 
a  case  very  slrailar  to  the  present  one,  a  wo- 
man having  fl  husband  living  contracted  mar- 
riage, and  lived  with  this  supposititious  hu«*- 
hand  for  many  years  In  the  belief  that  her 
former  marriage  was  invalid.  Her  action  for 
divorce  was  held  to  be  an  equitable  proceed- 
teg  in  which  the  court  bad  full  Jurisdiction 
to  give  adeqnate  relief,  and  accordingly  It  an- 
nulled the  marriage  and  made  an  equitable 
division  of  the  property. 

In  the  province  of  Quebec,  a  dvil  law  Ja- 
risdlctlon.  it  was  held,  in  Gregory  v.  Dyer,  15 
L.  C.  Jur.  223,  that  a  woman  who  in  good 
faith  had  married  a  man  who  had  a  wife  liv- 
Ing,  and  lived  with  him  until  his  deatli,  was 
entitled  to  a  community  Interest  In  the  prop- 
erty acquired  by  them  after  their  marriage. 
See,  also,  Cathcart  v.  Union  Bldg.  Soc.,  15 
L.  C.  Rep.  467;  Morin  v.  Corporation  des 
PUotes,  8  Quebec,  222;  1  Cyc.  1633, 

In  the  case  of  Buckley  v.  Buckley,  60 
Wa.sh.  21.3,  96  Pac.  1079,  126  Am.  St  Rep. 
900,  it  is  held  that,  where  a  woman  enters 
Into  a  marriage  contract  with  a  man  without 


whether  the  action  be  for  divorce  or  annul- 
ment, and  in  such  action  to  dispose  of  prop- 
erty acquired  by  the  Joint  efforts  of  the  par- 
ties, and  can,  as  In  a  true  divorce  proceed- 
ing, award  to  the  Innocent  Injured  woman 
such  proportion  of  the  property  as  under  all 
the  circumstances  would  be  Just  and  equi- 
tabla 

The  authorities  on  the  subject  are  review- 
ed and  the  rule  in  this  state  announced  by 
Mr.  Justice  Sloss  in  the  well-considered  case 
of  Coats  V.  Coats,  160  Cal.  671,  118  Pac.  441, 
36  L.  R.  A.  (N.  S.)  Sa  That  was  an  action, 
after  a  decree  of  annulment,  for  a  division  of 
the  property  which  had  been  accumulated  by 
the  parties  after  the  marriagew  It  was  held 
that  a  woman  who  In  good  faith  had  entered 
into  a  marriage,  which  was  subsequently  an- 
nulled at  the  Instance  of  the  other  imrty  up- 
on the  ground  of  her  physical  incapacity  to 
enter  into  the  marriage  state,  was  entitled  to 
participate  in  the  property  which  had  been 
accumulated  by  the  ^orts  of  both  parties 
during  the  existence  of  the  abortive  marriage. 
"To  say,"  declares  the  court,  "that  the  woman 
in  such  case,  even  though  she  may  be  penni- 
less and  unable  to  earn  a  living,  is  to  receive 
nothing,  while  the  man  with  whom  she  lived 
and  labored  in  the  belief  that  she  was  his 
wife  shall  take  and  hold  whatever  be  and 
she  have  acquired,  would  be  contrary  to  the 
most  elementary  conceptions  of  fairness  and 
Justice."  In  that  case  the  appellant  argued 
that,  the  marriage  being  voidable^  the  effect 
of  the  decree  of  annulment  was  to  render  the 
marriage  void  from  the  beginning,  and  that 
all  property  rights  of  either  dependent  upon 
the  marriage  were  terminated  and  annulled. 
"But"    said    the    conrt,    "these    decisions 

•  •  •  deal  with  the  rights  of  one  of  the 
parties   In   property    owned    by   the  other. 

*  *  *  .  Bene,  however,  the  question  is  a 
different  one.  The  controversy  is  not  over 
the  property  owned  by  the  defendant  prior 
to  marriage,  or  acquired  by  him  alone  there- 
after, but  bas  to  do  with  the  acquisitions  of 
the  two  parties  after  marriage  and  before  an- 
nulment *  •  *  In  the  absence  of  fraud  or 
other  ground  affecting  the  right  to  claim  re- 
lief, there  can  be  no  good  reason  for  saying 
that  either  party  should,  by  reason  of  the  an- 
nulment, be  vested  with  title  to  all  the  prop- 
erty acquired  during  the  existence  of  the  sup- 
posed marriage."  And  the  court  proceeds  to . 
hold  that  while,  strictly  speaking,  there  can 
be  no  community  property  In  the  absence  ol 
a  valid  marriage,  courts  will,  in  dividing 
gains  made  by  the  joint  efforts  of  a  man  and 
woman  living  together  under  a  voidable  mar 
riage  which  Is  subsequently  annulled,  appl] 
by  analogy  the  rule  which  would  obtain  when 
a  valid  marriage  Is  dissolved.  It  Is  true  ir 
that  case  that  the  marriage  was  only  void 
able,  while  here  It  was  void;  but  this  differ 


knowledge  that  he  has  a  wife  living,  the  |  ence  furnishes  no  logical  or  sound  reason 
court   bas   power   to   annul   the  marriage,  |  why  a  different  rule  should  be  applied  in  the 
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division  of  the  Jointly  acquired  property.  In- 
deed, In  the  case  from  which  we  have  quote^i 
the  marriage  havliig  been  annulled,  the  coiut 
assumed  It  to  have  been  void  ab  Initio. 

[3]  We  do  not  overlook  the  fact  that  the 
present  action  was  for  divorce,  and  that  no 
decree  of  divorce  or  annalment  of  the  mar- 
riage was  entered.  But  it  is  also  to  be  noted 
that  when  the  parties  discovered  that  the 
plaintiff  was  not  entitled  to  a  divorce  they 
agreed  upon  a  day  to  which  the  trial  should 
be  postponed  for  the  purpose  of  hearing  evi- 
dence on  the  issue  of  their  property  rights, 
and  accordingly  such  issue  was  tried  on  the 
day  set.  It  therefore  appears  to  us  that.  In 
view  of  the  Issues  framed  by  the  pleading 
and  the  course  of  trial  adopted  upon  the  de- 
veloilment  of  the  facts  bearing  npon  the 
marriage  of  the  parties,  the  court  was  war- 
ranted in  adjudicating  upon  the  question  of 
their  property  rights.  The  circumstance 
that  the  court  failed  to  settle  their  legal 
status,  as  it  might  well  have  done,  is  no 
ground  for  reversing  that  part  of  its  judg- 
ment dealing  with  such  property  rights,  and 
to  which  the  appeal  is  directed. 

The  judgment  and  order  are  affirmed. 

WILBUE,  LEKNON,  and  8L0ANB,  JJ, 
concur. 


(US  CaL  842) 

SAN  PEDRO,  L.  A.  &  8.  L.  R.  CO.  Vi  ATCHI* 
SON,  T.  &  S.  F.  RY.  CO.     (L.  A.  6099.) 

(Supreme  Coart  of  California.    July  26,  1920.) 

1.  Railroads  «=»  1 38— Track  age  agreenient  fer 
division  of  taxes  oonstnied. 

A  covenant  in  a  trackage  agreement  be- 
tween two  connecting  railroads  for  joint  use 
of  leased  connecting  lines  operated  by  one  of 
them,  requiring  the  other  to  pay  one-half  of 
all  taxes  accruing  upon  the  joint  line  during 
the  term  of  the  agreement,  must  be  construed 
without  regard  to  the  subsequent  change  in  the 
law  to  the  gross  earnings  method  of  taxation 
provided  for  by  Const,  art.  13,  f  14,  and  Laws 
1911,  c.  835,  f  9,  where  the  agreement  contains 
no  provision  for  such  contingency. 

2.  Contracts   «=3303(l) —Unforeseen    oontln- 
genqr  cannot  affect. 

An  unforeseen  contingency  or  event,  not 
considered  by  the  parties  at  the  time  they  en- 
tered into  a  contract,  can  in  no  manner  affect 
the  same. 

8.  Evidence  ^948  —  Common  knowledge  that 
taxes  do  not  remain  constant. 
It  is  a  matter  of  common  knowledge  that 
our '  tax  laws  and  the  amount  of  the  tax  to 
be  paid  seldom,  if  ever,  remains  constant. 

4.  Appeal  and  error  «s»l050(2)  —  AdmUslen 
of  Immaterial  evidence  harmless. 
Admission    of    immaterial    evidence    was 
harmless,  where  it  in  no  manner  tended  to  aid 


the  court  in  the  faiterpretation  of  a  emitract, 
which  was  the  issue  involTcd. 

Department  2. 

Appeal  from  Superior  Court,. Loa  Aixgelea 
County;  Ij.  H.  Valentine,  Judge. 

Action  by  the  San  Pedro,  Los  Angeles  ft 
Salt  Lake  Ballroad  Company  against  the 
Atchison,  Topeka  &  Santa  F6  Hallway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.    Affirmed. 

A  S.  Halsted,  of  Loa  Angeles,  Dana  T. 
Smith,  of  Salt  Lake  City,  Utah,  and  B.  B. 
Bennett  and  Fred  B.  Pettlt,  Jr.,  both  of  Los 
Angeles,  for  appellant 

B.  W.  Camp,  U.  T.  Olotfelter,  M.  W.  Beed, 
and  Robert  Dunlap,  all  of  Los  Angeles  (Oar- 
diner  Lethrop,  of  Chicago,  IlL,  and  Ctiarles 
H.  Woods,  of  Cnrllnville,  IlL,  at  counsel),  for 
respondent 

The  following  opinion  was  prepared  by  Mr. 
Justice  ElBBRIOAN  of  the  District  C!ourt  of 
Appeal  for  the  First  Appellate  District  while 
acting  as  justice  pro  tempore  in  this  ooort 
In  place  of  Mr.  Justice  MELVHT.  It  Is  adopt- 
ed as  the  (pinion  of  this  court 

By  this  action  plaintiff  seeks  to  recover 
the  smn  of  $71,534.08  paid  on  account  of  state 
taxes  to  defendant  under  a  certain  agreement 
relating  to  the  same.  It  is  admitted  that  the 
amount  was  paid  under  duress  and  protest 
For  the  sake  of  brevity  counsel  have  referred 
to  the  plaintiff  as  the  Salt  Lake  Company 
and  to  the  defendant  as  the  Santa  Fft  Com- 
pany.   We  will  so  refer  to  them. 

The  plaintiff  and  defendant  are  railroad 
companies,  and  this  action  involves  the  con- 
struction of  a  certain  trackage  agreement 
entered  Into  between  them.  It  appears  from 
the  record  that  the  Santa  V6  Company  holds 
and  operates  In  this  state  two  connecting 
lines  of  railroad  under  lease  from  the  South- 
em  Pacific  (Company.  One  of  these  lines  ex- 
tends from  Barstow  to  Daggett,  and  the  other 
from  Colton  to  Barstow.  The  Salt  Lake  Oon»- 
pany  owns,  controls,  and  operates  a  line  of 
railway  extending  from  San  Pedro  to  Oaitaa. 
By  the  terms  of  the  contract  mider  considera- 
tion the  parties  hereto  agreed  to  jointly  use 
the  leased  lines  of  the  Santa  F6  Company 
upon  certain  conditions.  The  lines  are  desig- 
nated in  the  agreement  as  the  "Joint  Line." 
The  contract  is  lengthy,  but  the  Issue  In  the 
case  relates  to  the  covenant  to  pay  taxes. 
This  issue  arises  from  a  difference  between 
the  parties  as  to  the  proper  construction  and 
effect  to  be  given  to  that  covenant  The 
right  or  license  to  use  the  Joint  Line  was  for 
an  indefinite  period,  terminable  upon,  three 
years'  notice,  the  grant  being  conditioned, 
among  other  things,  upon  the  payment  to  the 
Santa  Ffi  Company,  for  such  use,  of  a  sum  of 
$48,782.38  per  annum  and  a  certain  per  cent 
of  costs  chargeable  to  capital  account,  to- 
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getber  with  sums  equal  to  one-balf  Ot  all  tax- 
es aad  assesstneiitB  accruing  upon  or  In  re- 
spect of  all  or  any  part  of  the  railroads, 
franchises,  and  other  property  composing  the 
Joint  Line,  during  the  term  Of  the  agreement, 
since  terminated. 

The  contract  further  provided  that  the 
taxes  and  assessments  accruing  upon  the 
Joint  Line  should  be  deemed  to  be  such  pro- 
portion of  the  total  taxes  paid  by  the  Santa 
Fe  Company  as  the  Joint  Line  mileage  bore 
to  the  total  mileage  on  which  said  taxes  were 
paid. 

The  so-called  Joint  Line  is  situated  within 
the  state  of  California,  and  the  lines  of  the 
Santa  FS  Company,  of  which  the  Joint  Line 
forms  a  part,  extend  into  different  countle& 

The  contract  here  Involved  Is  dated  April 
26,  1905.  From  that  date  until  the  year  1010 
taxes  were  assessed  and  levied  directly 
against  railroad  property  In  the  state,  the 
assessment  being  an  ad  valorem  one  only. 
The  amount  paid  as  taxes  by  the  Salt  Lake 
Company  for  the  period  aggregated  |70,687.- 
36.  There  is  no  dispute  concerning  payments 
made  during  this  time.  Upon  the  adoption 
in  1910  of  a  constitutional  amendment  pre- 
scribing what  is  generally  termed  the  "gross 
earnings"  method  of  taxation  of  railroads, 
this  system  of  taxation  was  changed.  Sec- 
tion 14,  art.  13.  By  it  and  the  enactmei^t  of 
laws  in  conformity  therewith  (Laws  lOU,  i 
9,  c.  335)  the  railroads  were  required  to  pay, 
as  taxes  to  the  state  in  lieu  of  all  other  taxes, 
sums  equal  to  a  certain  percentage  of  the 
gross  earnings  from  the  operation  of  their 
railroads.  By  reason  of  this  change  a  dis- 
pute arose  between  the  parties  as  to  the 
prefer  Interpretation  of  tbelr  contract  relat- 
ing to  the  payment  of  taxes.  Under  the  con- 
stitutional amendment  and  the  laws  passed 
in  pursuance  thereof  both  the  Santa  Fe  Com- 
pany and  the  Salt  Lake  Company  were  re- 
quired to  pay  a  tax  "equal  to  the  percentages 
hereinafter  fixed  upon  the  gross  receipts  from 
the  operation  of  such  companies  within  the 
state."  The  amendment  also  provided  that 
the  gross  receipts  shall  be  deemed  to  be  all 
receipts  on  business  beginning  "and  ending 
within  this  state,  and  a  proportion,  based  up- 
on the  proportion  which  the  mileage  within 
the  state  shall  bear  to  the  entire  mileage  over 
whlcb  the  business  Is  done,  of  receipts  on  all 
business  passing  through,  into  or  out  of  this 
stata" 

After  the  adoption  of  this  constitutional 
amendment  tbe  Santo  F£  Company  claimed 
that  the  Salt  Lake  Company  should  pay  one- 
half  of  the  amount  of  the  Santa  Ffi  Com- 
pany's gross  earnings  tax  allotable  to  the 
Joint  Line  on  a  mileage  basis.  Tbe  Salt  Lake 
Company,  on  the  other  hand,  Insisted  that 
the  amount  of  its  gross  earnings  tax  allot- 
able to  tbe  Joint  Line  by  the  same  method  of 
taxation  should  be  taken  into  consideration 
in  order  to  determine  the  amount  due  from  it 
to  tbe  Santo  F6  Company  under  the  agree- 


ment, it  being  daimed  that  the  total  sum  to 
be  paid  by  the  Salt  Lake  Company  under  the 
terms  of  the  contract  was  one-half  of  the  ag- 
gregate of  the  taxes  so  paid  by  both  com- 
panies allotable  to  tbe  Joint  Line. 

The  trial  court  adopted  the  construction  of 
tbe  Santo  F6  Company  and  rendered  Judg- 
ment In  ito  favor,  and  plaintiff  aj^jeals. 

We  are  of  the  opinion  that  the  construction 
adopted  by  the  trial  court  is  the  proper  one 
to  be  given  to  the  agreement 

It  is  admitted  that  t&e  tax  paid  by  both 
companies  under  the  new  method  of  taxation 
la  a  tox  upon  property  within  the  meaning 
of  the  contract.  The  question  here  presented, 
therefore,  requires  a  construction  of  tbe  tox 
clause  In  the  agreement  That  portion  of  tbe 
covenant  Involved  is  as  follows: 

"That  in  consideration  of  the  foregoing  grant, 
the  San  Pedro  Company  agrees:  That  from 
and  after  the  date  of  the  commencement  of 
said  term,  and  nntil  snch  term  shall  expire  as 
provided  in  section  8  of  artide  1,  it  will  pay 
to  tbe  AteUson  Company,  at  ita  office  in  the 
city  of  Los  Angeles,  California,  the  following 
sums,  namely: 

"(b)  From  time  to  time,  sums  equal  to  one- 
half  of  all  taxes  and  assessments,  which  dur- 
ing said  term  shall  accrae  npon  or  in  respect 
of  all  or  any  part  of  the  raUroads,  franchises 
and  other  property  composing  the  Joint  Iiine. 

"Tbe  taxes  and  assessments  accruing  upon  or 
in  respect  of  that  portion  of  the  Joint  Tine 
which  is  leased  by  the  Ateblson  Company  from 
the  Soathem  Pacific  (Company,  shall  be  deemed 
to  be  sums  bearing  the  same  ratio  to  the 
whole  sums  payable  by  the  Atchison  Com- 
pany, under  said  indenture  of  lease  and  con- 
tract dated  July  15,  1898,  in  respect  of  taxes 
and  assessments  npon  the  whole  line  leased  to 
the  Atchison  Company  under  said  indentorfe 
of  lease  and  contract,  as  the  mileage  of  said 
portion  thereof  embraced  in  the  Joint  line  bears 
to  the  mileage  of  said  leased  line, 

"Inasmuch  as  the  portion  of  tbe  Joint  Line 
leased  by  the  Ateblson  (Company  from  the 
Sonthem  California  Bailway  Company,  will  not 
be  taxed  or  assessed  separately,  but  will  be 
toxed  or  assessed  with  or  as  a  part  of  other 
railway  lines  of  the  Southern  California  Bail- 
way  Company  or  of  the  Atchison  Company,  it 
is  understood  and  agreed  that  the  toxes  and 
assessments  upon  that  portion  of  the  J'oint 
Line  shall  be  deemed  and  taken  to  be  such 
share  of  the  taxes  and  assessmento  upon  all 
such  lines  including  such  portion  of  the  Joint  ' 
Line  so  taxed  together  as  an  entirety,  as  shall 
bear  to  tbe  whole  of  such  taxes  and  assess- 
ments thereon  the  same  ratio  as  that  which 
the  mileage  of  said  portion  of  the  Joint  line 
shall  bear  to  the  mileage  of  all  such  lines  so 
taxed  together  or  as  an  entirety. 

"Any  taxes  or  assessments  for  any  year  of 
which  only  a  part  is  included  in  said  term  shall 
be  apportioned  and  the  San  Pedro  Company 
shall  pay  a  sum  equal  to  one-half  of  a  share 
thereof  proportionate  to  such  part  of  the  year 
as  is  included  in  tbe  term. 

"Each  sum  payable  under  this  subdivision  (b) 
in  respect  of  taxes  and  assessments  shall  be 
payable   by  the  San   Pedro   Ciompany,   within 
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thirty  days  after  the  Atchison  Company  shall 
hare  paid  such  taxes  end  assessments,  and 
shall  hare  caused  a  written  statement  thereof 
to 'be  furnished  to  the  San  Pedro  Company." 

Neither  counsel  has  furni^ed  us  autbority, 
and  we  hare  found  none,  where  a  contract  of 
like  character  has  received  judicial  Inter- 
pretation. To  us,  however,  It  api^ars  that 
none  Is  required,  for  the  tenps  of  the  cove- 
nant involved  seem  clear  and  free  from  doubt. 
From  the  language  employed,  considering  the 
surrounding  circumstances  at  the  time  the 
contract  was  entered  into,  it  Is  plainly  mani- 
fest that  it  was  the  intention  of  the  parties 
.hereto  that  the  Salt  I^ake  Company  was  to 
pay  one-half  of  the  taxes  Imposed  on  the 
Joint  Line,  which  the  Santa  F6  Company 
was  required  to  pay  during  the  life  of  the 
agreement. 

[1,  2]  The  contract  provides  that  the  Salt 
Lake  Company  shall  pay  one-half  the  taxes 
allocated  to  the  Joint  Line  "after  the  Atchi- 
son Company  shall  b^e  paid  such  taxes." 
Again,  it  is  provided  that  the  taxes  shall  be 
payable  by  the  Salt  Lake  Company  "thirty 
days  after  the  Atchison  Company  shall  have 
paid  such  taxes  and  assessments,  and  shall 
have  caused  a  written  statement  to  be  fur- 
nished to  the  San  Pedro  Company.'  The 
plain  Inference  from  these  provisions  is  that 
the  iSanta  F6  Company  was  to  be  reimbursed 
for  one-half  of  the  taxes  paid  by  it  upon  the 
property  constituting  the  Joint  Line.  Noth- 
ing is  ccmtained  in  the  contract  with  refer- 
ence to  what  tUe  Salt  Lake  Company  might 
be  obliged  to  pay  by  reason  of  a  change  In 
the  taxing  method.  Under  the  method  of 
taxation  in  force  at  that  time  the  taxes  levied 
against  the  Joint  Line  were  wholly  paid  by 
the  Santa  F£  Company.  No  other  system  of 
taxation,  such  as  here  Involved,  under  which 
both  parties  might  become  liable  for  a  tax 
by  reason  of  the  use  of  the  Joint  Line,  seems 
to  have  been  contemplated  by  the  parties,  for 
their  contract  contains  no  clause  with  refer- 
ence to  such  a  contingency.  An  unforeseen 
contingency  oi;  event,  not  considered  by  the 
parties  at  the  time  they  entered  Into  their 
agreement,  can  In  no  manner  affect  the  same. 

[3]  It  Is  a  matter  of  common  knowledge 
that  our  tax  laws  and  the  amount  of  the  tax 
to  be  paid  seldom,  if  ever,  remains  constant 
Differait  character  and  forms  of  taxes  and 
assessments  are  frequently  being  created. 
The  parties  hereto  are  deemed  to  have  had 
knowledge  of  this  fact,  and  it  was  their  duty, 
If  such  was  their  Intention,  to  make  provisloil 
relating  to  such  change.  We  cannot  do  this 
for  them.  To  do  so  would  be  to  Impose  upon 
them  a  contract  which  neither  party  might 
have  assented  to  in  the  first  instance. 

The  fact  that  the  change  in  the  law  might 
create  additional*  burdens  upon  either  of  the 
parties  is  of  no  consequence.  The  agreement 
provides  that  the  Salt  Lake  Company  shall 
pay  to  the  Santa  F£  Company  one-half  of  all 


taxes  which  shall  accrue  during  the  term 
thereof.  It  Is  admitted  that  the  amount  paid 
by  defendant  was  paid  as  taxes,  and  there 
is  no  question  that  they  accrued  during  the 
tenii  of  the  contract. 

[4]  Appellant  complains  of  the  admission 
of  certain  evidence  offered  by  defendant  for 
the  purpose  of  showing  that  the  change  in  the 
method  of  taxation  did  not  bring  about  an 
equitable  result.  From  this  evidence  It  ap- 
peared that  for  the  years  1907  tQ  1910  the 
taxes  paid  by  the  Salt  Lake  Company  ag- 
gregated ^70,687.36,  and  that  from  1911  to 
1914,  Indnslve,  the  amount  paid  was  $93,513.- 
69.  To  Justify  its  admissions  respondent 
argues  that  the  evidence  refutes  the  claim 
of  gross  injustice,  for  the  reason  that  under 
plaintitTs  construction  of  the  agreement  It 
would  only  pay  (21,979.60  for  the  disputed 
period,  notwithstanding  that  the  taxes  were 
materially  higher  than  during  the  preceding 
four  years.  The  evidence  should  have  been 
rejected.  Courts  are  not  concerned  with  the 
question  of  how  changed  conditions  might 
or  might  not  benefit  either  party,'  where  their 
contract  is  silent  with  reference  thereto.  The 
admission  of  the  evidence,  however,  was 
harmless,  for  It  In  no  manner  tended  to  aid 
the  court  in  the  interpretation  of  the  agree- 
ment, for  It  did  not  affect  the  same. 

For  the  reasons  given,  the  Judgment  Is  af- 
firmed. 

We  concur:  WILBUE,  J.;  LBSNNON,  J.; 
SLOANS,  J. 


C183  Cal.  329) 

ANTHONY  St  al.  V.  JAN88EN.    (L.  A.  5038.) 

(Sapreme  Court  of  California.    July  24,  1920.) 

1.  Evidence  «=»I83(I5)— Snffloient  foundatloii 
held  not  laid  for  seoondary  evidence  of  lost 
deed's  contents. 

Sufficient  foundation  is  not  lidd  for  intro- 
duction of  secondary  evidence  of  the  contents 
of  a  deed  as  lost,  where,  so  far  as  appears,  if 
searched  for,  it  could  have  been  found. 

2.  Mines  and  minerals  is=>l  1 7— Sheriff's  dead 
under  decree  against  holder  of  optloa  en 
mining  claim  not  evidence  of  recitals  agaiiist 
owner. 

A  sheriff's  deed,  purporting  to  be  made  pur- 
suant to  a  decree,  only  against  one  baTutf 
merely  an  option  to  purchase  a  mining  daim, 
ordering  forecIoBure,  of  a  lien  for  debt  con- 
tracted by  him  in  development,  is  not  evidence 
against  tiie  one   giving  the   option. 

3.  Mines  and  minerals  is=3ll7— SherlfPs  deed 
under  Judgment  against  one  peraea  eaiy 
held  to  convey  no  other  interest. 

Under  Code  Civ.  Proc.  |  700,  sheriff's 
deed,  pursuant  to  Judgment,  in  action  to  fore- 
close lien  for  debt  contracted  by  P.  in  develop- 
ing mining  daim  for  which  it  had  option,  con- 
veyed only  the  interest  of  P.,  the   judgment 
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running  only  against  P.,  and  directing  sale  ot 
the  property  and  execution  of  a  deed  for  the 
interest  of  P. 

4.  Cerporations  «=36 1 9  — Directors,  as  tras> 
tees,  on  forfeiture  of  charter,  mnat  aot  as 
a  body. 

The  powers  of  directors  as  tmstees,  which 
they  become  under  St  1905,  p.  493,  as  amend- 
ed by  St.  1907,  p.  746,  on  a  corporation  for- 
feiting its  charter  for  nonpayment  of  its  license 
tax,  must,  under  Civ.  Ciode,  S§  860,  2268,  in 
absence  of  provision  to  the  contrary,  be  exer- 
cised by  their  united  action,  so  that  a  deed 
by  one  of  them,  as  an  act  in  execution  of  the 
trust,  transfers  no  title,  unless  done  in  con- 
Bommation  of  some  disposition  of  the  proper- 
ty made  by  all  the  trustees  acting  unitedly. 

5.  Corporations  ®=36I9  — Deed  of  Individual 
stockholder  aften  forreltnre  of  charter  sub- 
ject to  powers  of  trustees. 

Deed  of  indiTidual  interest  of  stockholder 
of  a  corporation  which  had  forfeited  its  char- 
ter for  nonpayment  of  its  Ucense  tax,  is  sub- 
ject to.  the  rights  and  powers  of  the  trustees 
of  the  corporation  in  settling  the  corporate 
affairs,  and  so  is  no  basis  for  judgment  quiet- 
ing title  to  mining  claim  of  the  corporation  in 
the  grantee  against  the  trustees. 

6.  Judicial  sales  ®s»3— Direction  In  decree,  for 
deed  Immediately  after  sale,  void  as  contrary 
to  Code. 

Direction  in  the  decree  that  deed  be  made 
immediately  after  execution  sale,  being  con- 
trary to  Code  CSt.  Proc.  §§  700a,  703,  and 
beyond  the  court's  power,  is  void. 

7.  Execution  <s=324l— Deed  executed  on  male 
lag  sale  given  effect  as  centiflcate  of  sale. 

A  deed,  execnted  by  a  sheriff  on  making 
execution  sale  of  real  estate,  subject  to  re- 
demption, when  nnder  Code  Civ.  Proc.  S  700a, 
he  shonld  execute  only  a  certificate  of  sale,  may 
be  given  effect  as  a  certificate  of  sale;  it  con- 
taining all  the  statutory  requirements  there- 
of, except  the  statement  that  the  property 
was  subject  to  redemption,  which  is  dedared 
by  the  law  itself. 

8.  Execution  «=»303— Deed  after  time  to  ro> 
deem  necessary  to  complete  transfer  of  in- 
terest. 

A  deed  under  Code  Civ.  Proc.  {  703,  after 
faflnre  to  redeem  within  a  year  from  execu- 
tion sale  of  interest  in  real  estate,  is  neces- 
sary to  complete  transfer  to  the  purchaser  of 
the  rights  of  the  judgment  debtor. 

In  Bank. 

Appeal  from  Superior  Court,  San  Diego 
County;  W.  A.  Sloane,  Judge. 

Action  by  Mabd  E.  Anthony  and  otbers 
against  I.  P.  Janssen.  From  an  adverse  Judg- 
ment, plaintUCs  appeal.    Reversed. 

Eugene  Ferry  Smith,  of  8{in  Diego,  for  ap- 
pellants. 

0.  E.  Jofllln,  of  Los  Angeles,  for  respondent 

The  following  opinion  was  prepared  by  Mr, 
Justice  Kerrigan  of  the  District  Court  of  Ap- 


peal, First  Appellate  District,  while  acting  as 
Justice  pro  tempore  of  this  court  in  place  of 
Mr.  Justice  Melvln.  It  is  adopted  as  tb« 
opinion  of  the  court 

This  Is  an  appeal  from  the  Judgment  In 
an  action  brought  by  the  plaintiffs,  as  trus- 
tees of  the  Palagonlte  Industrial  Mining 
Company,  a  defunct  corporation,  and  of  the 
stockholders  thereof,  to  quiet  title  to  four 
separate  mining  claims  In  San  Diego  coun- 
ty. The'  complaint  is  In  the  form  usual  in 
such  casea  In  the  answer  of  the  defend- 
ant it  Is  not  oiily  denied  that  the  plaintiffs 
are  the  owners  of  the  premises  or  have  any 
Interest  therein,  but  facts  are  therein  set 
forth  constituting  the  basis  of  the  defend- 
ant's alleged  title,  for  the  quieting  of  which 
he  also  prays  the  court's  decree. 

The  court  by  its  decision  determined,  first 
that  the  plaintiffs  have  no  interest  in  these 
mining  claims  and  are  not  entitled  to  any 
relief  in  the  action;  second,  that  defend- 
ant Is  the  owner  of  the  portlMi  claimed  by 
him  of  the  said  mining  claims.  Jqdgment 
was  entered  accordingly,  and  the  plalntltEB 
appealed  therefrom.  Plaintiffs  also  duly  pre- 
sented In  the  lower  court  a  motion  to  vacate 
the  Judgment  and  for  a  new  trlaL  On  that 
motion  It  was  ordered: 

"That  the  said  judgment  and  decree  be  va- 
cated and  set  aside  and  a  new  trial  be,  and 
the  same  is  hereby,  granted  as  to  all  mattera 
contained  therein,  quieting  defendant's  title  to 
the  described  premises  and  as  to  all  affirmative 
relief  to  the  defendant  other  than  his  Judgment 
for  costs." 

At  present  therefore,  and  assuming  that 
the  said  order  did  not  vacate  the  entire  Judg- 
ment it  is  only  necessary  to  consider  that 
part  of  the  Judgment  from  which  the  appeal 
is  Insisted  upon  at  this  time,  vis.  the  determi- 
nation "that  the  plaintiff  take  nothing  by  this 
action."  This  adjudication  resulted  from  a 
finding  that  the  allegatlcms  of  the  complaint 
are  untrue ;  In  ottier  words  a  finding  that  it  is 
not  true  that  the  plaintiffs  own  or  haTe  any 
Interest  In  the  described  property. 

At  the  trial  It  was  stipulated  Qiat  on  the 
2d  day  of  June,  1810,  title  to  the  said  mining 
claims  was  vested  In  the  plaintiffs  as  trustees 
of  the  Palagonlte  Industrial  Mining  Company 
and  of  Its  stockholders.  On  this  stipulation 
plaintiffs  rested,  whereupon  the  defendant  In 
support  of  the  allegations  of  his  answer  in- 
troduced in  evidence  a  contract  entered  Into 
between  the  plaintiffs  and  Balph  E.  Pearce 
on  the  2d  day  of  June,  1910,  whereby  the 
plaintiffs  agreed  to  convey  the  premises  to 
Pearce  for  $60,000  upon  certain  specified  con- 
ditions, and  under  which  Peacoe  went  into 
possession  of  said  claims.  Thereafter,  on  or 
about  July  15, 1910,  Pearce  assigned  this  con- 
tract to  the  Premier  Investment  Company,  a 
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corporation,  at  the  same  time  delivering  to 
said  corporation  possession  of  the  premises. 
On  August  1, 1910,  Margaret  Standeford,  one 
of  said  plaintiffs,  conveyed  to  Pearce  all  her 
Interest  In  the  mining  claims  as  one  of  the 
trustees  of  said  defunct  corporation,  and 
Pearce  two  weeks  later  conveyed  that  In- 
terest to  the  Premier  luTestment  Company. 
Oral  evidence  was  also  Introduced  tending 
to  show  a  similar  conveyance  from  Mabel 
E.  Anthony  and  Ada  D.  Anthony,  the  re- 
maining trustees.  While  the  Premier  In- 
vestment Company  was  In  possession  of  tbd 
mining  claims,  debts  were  Incurred  by  it  for 
work  and  labor  done  thereon,  for  which  liens 
were  filed.  James  R.  Haddock  became  the 
owner  of  these  liens,  and  In  August,  1911, 
commenced  an  action  to  foreclose  the  same 
against  these  plaintiffs  and  the  Premier  In- 
vestment Company.  All  of  the  defendants  in 
said  suit  failed  to  appear,  and  their  default 
was  entered.  The  Judgment,  however,  ran 
against  the  Premier  Investment  Company 
alone.  By  it  the  sheriff  was  directed  to  make 
a  sale  of  the  property,  and  to  execute  a  deed 
thereof  to  the  purchaser  "for  the  Interest  of 
said  defendant  Premier  lavestment  Com- 
pany." In  the  month  of  May,  1917,  the  sheriff 
of  San  Diego  county  sold  and  conveyed  the 
property  described  in  the  Judgment  to  the 
plaintiff  therein,  James  R.  Haddock,  who 
tliereafter  conveyed  It  to  I.  P.  Janssrai,  the 
defendant  and  respondent  herein. 

[1}  It  is  not  claimed  by  the  respondent  that 
Cbe  option  agreement  divested  plaintiffs  qt 
their  title,  but  that  he  deraigned  title  from 
the  plaintiffs  by  means  of  the  abovementlon- 
ed  conveyances  to  the  Premier  Investment 
Company,  coupled  with  the  sherifCs  deed 
made  in  the  foreclosure  suit,  and  whlcih  pur- 
ported to  convey  to  the  grantee  therein  named 
whatever  interest  in  the  property  was  owned 
by  said  corporation.  As  before  stated,  the 
defendant  Introduced  evidence  f(v  the  pur- 
pose of  establishing  that  plaintiffs,  as  trustees 
of  the  Palagonlte  Industrial  Mining  Com- 
pany, had  conveyed  the  real  property  Involved 
in  this  action  to  the  Premier  Investment 
Company.  Such  evidence  included  a  deed 
from  Margaret  S.  Standeford,  but  the  only' 
evidence  produced  tending  to  show  a  similar 
conveyance  by  the  other  two  trustees  was  In 
tl>e  form  of  testimony,  offered  and  received 
on  the  theory,  as  counsel  for  the  defendant 
Mated,  that  there  had  been  executed  by  said 
plaintiffs  as  trustees  a  deed  conveying  the 
property  to  Pearce,  which  deed  had  been  lost 
and  had  not  been  recorded.  There  were  two 
witnesses  on  the  subject.  The  testimony  of 
Charles  L.  Brown,  at  one  time  president  of 
the  Premier  Investment  Company,  amotmted 
to  nothing  more  than  that  "the  assignment 
from  Mabel  E.  Anthony  and  Ada  D.  Anthony 
to  Pearce"  had  been  brought  to  him  by  Pearce 
and  bad  been  examined  by  him ;  that  after- 
trards  this  document  and  others  having  been 


deposited  In  the  files  of  that  company,  the 
papers  had  been  missing,  had  been  searched 
for  and  returned  to  the  files.  Tills  testimony 
was  stricken  out  by  the  court,  except  the 
statement  that  the  papers  were  missing,  were 
sought  for  and  returned.  J  E.  Neal,  a  book- 
keeper of  the  Premier  Investment  Company 
for  about  a  year  following  September  1, 1910, 
after  examining  the  deed  from  Standeford  to 
Pearce  and  of  Pearce  to  the  Premier  Invest- 
ment Company,  testified  that  he  saw  a  paper 
"similar  to  the  first  of  these  Instrtunents," 
but  whether  the  wording  was  Just  the  same 
he  could  not  say.    Farther  he  testified: 

"I  know  nothing  of  any  search  being  made 
for  the  papers  and  was  not  aware  of  it.  It 
is  among  tlie  files  of  the  company  now." 

It  la  manifest  that  no  sufficient  foundation 
was  laid  to  entitle  the  defendant  to  Introduce 
secondary  evidence  of  the  contents  of  the 
deed  said  to  have  been  made  by  plaintiffs  An- 
thony. So  far  as  appears,  if  searched  for, 
it  would  have  been  found  and  could  have 
been  produced  at  the  trial.  Moreover,  there 
Is  no  evidence  of  its  delivery  by  the  grantors. 
It  is  also  clear  that  the  testimony  does  not 
^ow  what  property.  If  any,  was  conveyed 
thereby. 

[2-B]  The  only  other  evidence  relied  on  by 
the  defendant  to  sbow  that  the  title  of  the 
trustees  had  passed  to  him  consisted  of  the 
decree  of  the  superior  court  of  San  Diego 
county  and  the  sheriff's  deed  executed  to 
James  R.  Haddock,  above  referred  to,  pur- 
porting to  be  made  under  the  authority  of 
that  decree,  which  evidence  was  received  over 
the  objection  of  plaintiffs.  The  Premier  In- 
vestment Company  was  in  possessIoB  of  the 
property  under  the  optional  contract  of  pur* 
chase,  according  to  the  terms  of  which  the 
corporation  was  authorized  to  do  certain  de- 
velopment work.  It  was  while  operating  the 
property  under  this  contract  that  the  com- 
pany incurred  certain  debts  for  such  work 
for  which  the  mln^tg  claims  were  legally  sub- 
ject to  Hens  as  against  the  plaintiffs  as  wdl 
as  against  that  company.  We  have  already 
referred  to  the  filing  of  these  liens,  their  fore- 
closure by  decree  of  the  superior  court,  and 
the  sheriff's  deed  to  the  predecessor  In  in- 
terest of  the  defendant  pursuant  thereto.  In 
that  proceeding  the  plaintiff  therein  proceed- 
ed on  the  theory  that  the  trustees  for  the 
Palagonlte  Industrial  Mining  Company  had 
only  some  Incidental  or  subordinate  claim  to 
the  premises,  and  that  the  Premier  Invest* 
ment  Company  was  the  only  real  and  substan- 
tial owner  thereof,  and  accordingly  prayed 
and  was  granted  a  decree  ordering  the  fore- 
closure of  the  Hens  only  against  the  Interest 
of  the  Premier  Investment  Company  In  the 
property.  The  sheriffs  deed,  purporting  to 
be  made  pursuant  to  tlie  terms  of  this  decree, 
while  broad  In  its  terms,  is  evidence  only 
against  the   Premier  Investment   Company, 
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and  not  against  these  plalntiffa.    Domihae  v. 
McNulty,  24  CaL  411,  86  Am.  Dec.  78.    The 
sberltTs  deed  could  convey  no  more  than  di- 
rected by  the  decree,  and  therefore  conveyed 
to  the  purchaser  only  the  right,  title,  and  in- 
terest ol  the  judgment  debtor,  the  Premier  In- 
vestment Company.    CJode  Civ.  Proc  I  700; 
Foorman  v.  Wallace,  75  Cal.  652, 17  Pac.  680. 
Under  it  the  defendant  conld  obtain  only  the 
rights  of  that  company  under  the  option  con- 
tract of  plaintiffs  with  Pearce,  and  the  title 
conveyed  by  the  deed  from  Margaret  Stande- 
ford  to  Pearce.     The  option  contract  gave 
Pearce  only  the  right  to  purchase  the  prop- 
erty   on   the   specified   terms,   by   complylng^ 
with  the  conditions  therein  stated,  and  th^ 
right  of  possession  of  the  property  in  the 
meantime,  subject  to  forfeiture  for  failure  to 
perform  those  conditions.    It  does  not  appear 
that  that  company  ever  exercised  the  option 
or  obtained  any  title  under  it     Hence  the 
sheriff's  deed  did  not  transfer  the  title  of  the 
plaintiffs.    The  deed  of  Margaret  Standeford, 
so  far  as  the  evidence  shows,  was  of  no  effect 
upon  the  rights  and  powers  of  the  trustees. 
The  Palagonite  Company  forfeited  Its  Char- 
ter on  November  30,  1908,  because  of  its  fail- 
ure to  pay  its  license  tax  as  provided  In  the 
act  of  1005  and  amendments  thereto.    Stats. 
1905,  p.  493.  as  amended  by  Stata  1007,  pp. 
664,  746.    The  plaintiffs  were  then  its  direc- 
tors, and  under  the  amendment  of  1907  (page 
746)  they  thereupon  became  trustees  of  the 
corporation  and  its  stockholders,  with  full 
power  to  settle  its  affairs  and  take  such  legal 
proceedings  as  should  be  necessary  for  that 
purpose.    Tbey  have  the  same  power  under 
section  400  of  the  Civil  Code. '  Their  powers 
as  trustees  include  authority  to  sell  and  con- 
vey the  corporate  property  whenever  in  their 
Judgment  it  is  necessary  for  the  settlement  of 
the  corporate  affairs.    Rossi  v.  Cal  re,  174  Cdl. 
81,  161  Pac.  1161.    There  is  no  provision  of 
the  law  authorizing  them  to  act  separately  In 
the  matter.    Their  powers  as  trustees  must 
therefore  be  exercised  by  the  united  action  of 
all  of  them  in  order  to  be  valid.    Civ.  Code,  {{ 
860,  2268.    The  Standeford  deed  was  execut- 
ed by  herself  alone,  and  It  purports  to  be  her 
deed,  both  as  trustee  of  said  Palagonite  Com- 
pany and  in  her  own  right    As  an  act  In  ex- 
ecution of  the  trust  it  was  not  binding  on  the 
trust  property,  and  transferred  no  title,  un- 
less It  was  done  In  consummation  of  some  dis- 


position of  the  property  made  by  all  the  trus- 
tees acting  unitedly,  'which  does  not  appear. 
As  a  conveyance  of  her  own  right,  since  there 
is  evidence  that  she  was  a  stockholder  in 
some  amount,  it  would  operate  to  convey  what- 
ever title  or  interest  she  then  bad  as  a  stock- 
holder. That  title  or  right  whatever  it  be, 
would  be  subject  to  the  rights  and  powers  of 
the  trustees  in  settling  the  corporate  affairs, 
and  hence  the  deed  would  afford  no  basis  for 
a  Judgment  against  the  trustees  In  this  ac- 
tlo9  by  them  In  their  trust  capacity. 

[6-8]  With  respect  to  the  sheriff's  deed,  it 
is  sufficient  to  say,  in  anticipation  of  a  new 
trial,  that  the  sheriff  was  without  lawful 
power  at  that  time  to  execute  a  conveyance 
of  the  property,  or  to  do  anything  in  consum- 
mation of  the  sale,  except  to  execute  to  the 
purchaser  a  certificate  of  sale  as  provided  In 
the  Code.  Code  Civ.  Proc.  §  700a.  The  prop- 
erty was  real  estate  and  the  sale  was  made 
subject  to  redemption.  Code  Civ.  Proc.  If 
700a,  701,  702.  The  sheriff's  power  to  convey 
did  not  accrue  until  there  had  been  a  failure 
to  redeem  within  the  time  fixed.  Code  Civ. 
Proc.  i  703.  The  direction  in  the  decree  that 
the  deed  should  be  made  immediatdy  after 
the  sale  was  contrary  to  the  Code,  and  beyond 
the  power  of  the  court  It  was  therefore 
void.  The  deed,  however,  may  be  given  effect 
as  a  certificate  of  sale.  It  contains  all  the 
statutory  requirements  of  a  certificate  of  sale, 
except  the  statement  that  the  property  is  sub- 
ject to  redemption,  and  as  th!at  is  declared 
by  the  law  itself  its  omission  in  the  certificate 
does  not  affect  the  validity  of  the  sale,  nor  de- 
prive the  document  of  tfect  as  a  certificate 
showing  the  sale  upon  tlie  decree.  A  deed 
based  thereon,  made  after  the  failure  to  re- 
deem within  the  year,  is,  however,  necessary 
to  complete  the  transfer  of  the  right  of  the 
Premier  Investment  Company  to  the  purchas- 
er or  his  successors  in  interest. 

Under  all  these  drcnmstancee  It  is  clear 
that  the  evidence  fails  to  show,  as  found  by 
the  court,  that  the  plaintiffs  have  no  intefSst 
in  the  property.  The  Judgment  that  they 
take  nothing  by  their  acUon,  and  that  the  de- 
fendant recover  costs,  is  therefore  erroneous. 

The  Judgment  Is  reversed.  . 

ANQBLLOTTI,  C.  J.,  and  OLNBT,  SHAW, 
LAWI^OR,  and  I/BNNON,  JJ.,  concur. 
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(Supreme  Court  of  California.    Jnly  26,  1920.) 

1.  Speolflo  performanoe  <s=>73— Contract  for 
personal  service*,  dependent  on  personal  will, 
not  enforceable. 

Under  Civ.  Code,  H  3386,  3390,  aubd.  1, 
contracts  for  personal  services,  where  the  full 
performance  rests  upon  the  personal  will  of  the 
contracting  party,  will  not  be  specifically  en- 
forced against  him. 

2.  Spedflo  performance  ®=36  —  Contract  for 
services  not  enforced,  where  plaintiff  has  aot 
performed. 

Under  Civ.  Code,  §!  3386,  3390,  subd.  1, 
contracts  for  personal  services  will  not  be 
specifically  enforced,  where  the  plaintiff  is  the 
party  who  ha*  contracted  to  render  the  serv- 
ices, and  there  has  been  no  full  performance 
on  his  part,  since  in  such  case  mutuality  in 
the  equitable  remedy  is  lacking. 

3.  Specific  performanoe  <G=394— Contract  to  da- 
vise  land  In  consideration  of  support  held  aot 
substantially  performed. 

Contract  to  devise  land  in  coneideration  of 

support  to  be  furnished  by  plaintit!  during  own- 
er's lifetime  will  not  be  specifically  enforced, 
where  plaintiff  furnished  such  support  during 
only  six  months  following  the  agreement, 
though  owner  continued  to  live  for  a  year  and 
a  half  thereafter;  plaintiff  not  having  substan- 
tially performed  her  part  of  the  contract. 

4.  Will*  «=>58( I)— Agreement  to  devise  not 
affected  by  duration  of  promisor's  life. 

Validity  of  an  agreement  to  devise  in  con- 
sideration of  support  for  life  is  not  affected  by 
the  length  of  life  of  the  promisor  after  the 
making  of  the  agreement,  provided  the  agree- 
ment was  fair  in  its  inception. 

5.  Wills  «=»6fr— Factor  detarmlning  substaa- 
tial  performance  bi  contract  to  devise. 

Where  one  has  contracted  to  devise  land 
in  consideration  of  support  for  life,  the  propor- 
tion of  the  remaining  lifetime  during  which  the 
services  are  rendered  is  a  material  factor  in 
determining  whether  or  not  there  has  been  a 
substantial  performance  of  the  agreement  for 
support. 

6.  Speolfle  perfornanoe  «=s94 — Contract  to  do> 
vise  In  consideration  for  support  -not  en- 
forced under' evidence. 

Contract  to  devise  land,  made  in  considera- 
tion for  care  and  support  to  be  furnished  own- 
er by  plaintiff  during  owner's  lifetime,  will  not 
be  specifically  enforced,  where  plaintiff  'did  not 
furnish  such  care  and  support  more  than  one- 
third  of  remainder  of  owner's  lifetime,  though 
plaintiff  was  able  and  willing,  but  was  prevent- 
ed from  so  doing  by  owner,  notwithstanding 
Civ.  Code,  |S  1511,  1512,  in  absence  of  showing 
that  plaintiff  in  reliance  upon  agreement  had 
expended  a  considerable  amount  of  labor  or 
money  upon  the  property  agreed  to  be  devised 
to  her,  since  during  owner's  lifetime  plaintiff 
could  not  have  been  compelled  to  perform,  and 
owner  could  not  have  been  compelled  to  ac- 
cept plaintiff's  performance,  and  since  plaintiff 


in  such  case  has  an  adequate  remedy  at  law 
in  action  for  damages  for  the  breach. 

7.  Will*  «=968— Meaaure  of  damage*  for  breack 
of  ooBtraot  to  devlae  atatsd. 

Where  a  party  to  a  property  owner's  con- 
tract to  devise  in  consideration  of  support  for 
life  does  not  sue  in  quantum  meruit  on  the 
owner's  breach  but  w^ts  until  owner's  death 
and  sues  for  damages,  the  measure  of  damages 
is  not  the  value  of  the  services  rendered,  but 
the  value  of  the  property  agreed  to  be  devised. 

8.  Will*  «=»68— Mortgage  deducted  from  val- 
ae  of  property  In  ascertaining  damages  for 
breach  of  contract  to  devise. 

If  the  consideration  for  a  mortgage  is  the 
support  of  owner  by  mortgagee,  and  such  sup- 
port is  not  so  inadequate  a  consideration  as 
to  amount  to  fraud  on  a  party  benefited  '-«•  the 
owner's  prior  contract  to  devise  la  eonaidera- 
tion  of  support  for  life,  the  mortgage  is  a 
valid  charge  against  the  owner's  estate,  and 
should  be  deducted  from  the  value  of  the  prop- 
erty in  ascertaining  damage*  for  the  owner's 
breach  of  the  contract 

9.  Spedflo  performanoe  «=»  1 27(3)— Mortgage, 
oxeoated  In  violation  of  agreement  to  devise, 
will  not  be  set  aside. 

In  an  action  to  specifically  enforce  contract 
to  devise  property,  plaintiff  is  not  entitled  to  a 
decree  setting  aside  mortgage  on  the  property 
executed  by  owner  in  breach  of  such  contract, 
where  no  cause  of  action  for  aetting  aside  the 
mortgage  is  separately  stated;  a  cause  of  a<N 
tion  for  setting  aside  such  mortgage  being  sepa- 
rate and  distinct  from  the  action  for  apecific 
performance. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  B.  Orotli- 
era.  Judge. 

Action  by  Cedle  B.  Roy  against  Rosa  I» 
Pos  and  others.  Judgment  for  defmdanta, 
and  plaintiff  appeals.    Affirmed. 

P.  A.  Bergerot  and  A.  P.  Desaoualavy,  both 
of  San  Francisco,  for  appellant 

W.  W.  Sanderson,  of  San  Frandsoo^  tor  re- 
spondenta 

IiENNON,  J.  The  plaintUT  In  fhls  action 
sought  to  enforce  a  written  agreement  to  de- 
vise proi>«rty.  The  appeal  is  from  a  Judg- 
ment in  favor  of  defendants,  entered  upon 
the  failure  of  the  plaintiff  to  amend  her  com- 
plaint within  the  time  granted  for  that  por^ 
pose  by  an  order  sustaining  the  demurrers  of 
the  defendants. 

The  facts  alleged  by  the  complaint  are  sub- 
stantially these:  In  October,  1914,  (Tonstance 
Roy  was  a  widow  about  81  years  of  age,  hav- 
ing no  living  brother,  sister,  or  parent,  and 
without  child  or  other  Issue;  the  only  per- 
son In  the  United  States  In  any  way  related 
to  her  was  the  plaintiff,  who  was  the  widow 
of  a  deoeased  stepson.  Said  Constance  Roy 
had  lived  in  the  state  of  California  for  over 
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40  years.  On  and  prior  to  the  date  above 
mentioned  she  lived  with  strangers,  having 
no  home  or  residence  of  her  own.  She  was 
the  owner  of  real  property  of  the' approxi- 
mate value  of  $8,000  and  of  personal  proper- 
ty amounting  to  about  $1,700,  and  consisting 
largely  of  moneys  In  bank.  Being  desirous 
of  making  her  home  with  plaintiff,  who  with 
her  mother  lived  in  San  Francisco  and  sup- 
ported herself  by  her  own  efforts,  Constance 
Roy  "solicited  and  Importuned"  plaintiff  to 
enter  into  a  written  agreement,  made  and 
dated  Octobei'  24,  1014,  whereby  plaintiff,  as 
the  party  of  the  second  part  covenanted  "to 
maintain,  support,  care  for  the  party  of  the 
first  part  [Constance  Roy],  and  to  furnish  to 
and  provide  for  her  suitable  board,  lodging, 
clothing,  medical  attention  and  all  other  nec- 
essaries of  life,  in  a  manner  In  keeping  with 
the  first  party's  present  means  and  situation 
in  life,  from  the  date  of  this  agreement,  for 
and  during  the  natural  lifetime  of  the  party 
of  the  first  part  [Constance  Boy]."  In  con- 
sideration of  this  covenant,  Constance  Boy, 
as  the  party  of  the  first  part,  agreed  as  fol- 
lows: 

"To  make  and  execute  her  last  will  and  tes- 
tament in  due,  proper  and  legal  form,  where- 
by the  party  of  the  first  part  shall  give,  devise 
and  bequeath  unto  the  party  of  the  second  part, 
the  whole  of  the  estate  now  owned  by  her  or 
belonging  to  her,  real  or  personal,  wberetoever 
situate,  without  conditions  or  restrictions  of 
any  kind  whatsoever,  and  to  appoint  in  said 
will  the  party  of  the  second  part,  as  her  exepu- 
trix  without  bonds.  The  party  of  the  first  part 
hereby  further  agrees  not  to  revoke  said  will 
or  any  of  its  provisions  or  to  change  or  modi- 
fy the  same,  in  any  respect  without  the  writ- 
ten consent  of  the  party  of  the  second  part  first 
bad  and  obtained." 

The  agreement  further  provided  that  plain- 
tiff was  thereupon  and  thereafter  entitled  to 
the  use  and  possession  of  all  of  Constance 
Boy's  property  and  the  income  thereof,  but 
was  to  "assume,  pay  and  discharge  for  the 
account  of  the  party  of  the  first  part  [Con- 
stance Boy],  all  charges,  taxes,  assessments, 
insurance  premiums  and  all  costs  and  expens- 
es of  keeping  any  and  all  of  the  property  of 
the  party  of  the  first  part  in  good  and  tenant- 
able  condition  and  repair.  •  •  • "  Con- 
stance Boy,  however,  by  further  provisions 
of  the  a^eement,  reserved  the  right  to  "re- 
scind this  contract  and  revoke  said  will  or 
any  of  its  or  their  provisions  •  •  •  upon 
a  sut>stantlal  violation"  thereof  by  the  plain- 
tiff, who,  upon  such  rescission,  so  the  agree- 
ment provided,  should  be  entitled  to  the  rea- 
sonable value  of  the  services,  etc.,  rendered 
Constance  Boy.  The  agreement  further  pro- 
vided that  it  was  "conclusively  admitted  and 
established  as  a  fact  by  the  party  of  the  first 
part  that  the  damages  which  shall  result  to 
the  party  of  the  second  part  upon  a  violation 
of  the  t^ms  of  this  agreement,  or  by  a  revo- 


cation of  said  will,  or  any  part  thereof  by 
the  party  of  the  first  part,  without  cause  or 
without  the  written  consent  of  the  party  of 
the  second  part,  shall  not  be  capable  of  pe- 
cuniary compensation  and  that  In  conse- 
quence, the  party  of  the  second  x>art  shall,  in 
said  event,  be  entitled  to  relief  in  equity  uiK>n 
the  death  of  the  party  of  the  first  part,  and 
the  estate  of  the  party  of  the  first  part  shall 
thereupon  be  impressed  with  a  trust  in  favor 
of  the  party  of  the  second  part  to  the  extent 
of  securing  to  her,  all  and  singular,  all  bene- 
fits contemplated  by  this  agreement."  The 
agreement  was  recorded  October  26,  1914, 
and  thereupon  Constance  Boy  went  to  live 
with  plaintiff  and  executed  her  will  and  a 
power  of  attorney  to  plalntff  pursuant  to  the 
terms  of  the  agreement 

About  April  22,  191S,  Constance  Boy, 
against  the  will  and  without  the  consent  of 
the 'plaintiff,  left  plaintiff's  home  and  refused 
to  live  with  or  be  cared  for  by  plaintiff,  al- 
though plaintiff  at  all  times  since  the  execu- 
tion of  the  agreement  and  until  the  death  of 
Constance  Boy  was  ready,  able,  and  willing 
to  perform  all  the  terms  of  the  agreement,  and 
offered  so  to  do.  About  April  22,  1015,  Con- 
stance Boy  gave  to  defendant,  Bosa  L.  Pos, 
without  consideration,  the  sum  of  about  $1,- 
000,  which  was  part  of  the  money  owned  by 
Constance  Boy  at  the  date  of  her  agreement 
with  plaintiff.  On  April  29,  1915,  Constance 
Boy  revoked  the  power  of  attorney  to  plain- 
tiff, and  since  said  date  plaintiff  has  been 
unable  to  collect  any  of  the  rentals  of  said 
real  property,  which  have  been  received  by 
defendant  Bosa  L.  Poe,  who  gave  no  consid- 
eration therefor.  Defendants  at  all  times 
subsequent  to  March  1,  1915,  had  notice  and 
actual  knowledge  of  the  provisions  of  plain- 
tiff's agrtement.  On  June  25,  1915,  Con- 
stance Boy  executed  to  defendant  Bosa  !>. 
Poa  a  mortgage  on  her  real  property,  which 
purported  to  secure  the  luiylnent  of  the  sum 
of  $3,000,  but  this  mortgage  was  executed 
with  intent  to  defraud  plaintiff,  and  the  only 
consideration  therefor  if  any,  was  the  care 
and  support  of  Constance  Boy  by  defendant 
Bosa  L.  Pos.  On  March  26, 1916,  10  days  be- 
fore her  death,  Constance  Boy  made  anoth- 
er wUl  leaving  her  entire  estate  to  defend- 
ant Bosa  Lk  Pos,  and  appointing  the  latter's 
husband,  defendant  Bernard  Pos,  executor. 
This  will  was  admitted  to  probate  and  admin- 
istration is  pending. 

The  complaint  prays  for  a  decree  to  the 
effect  that  all  of  the  property  owned  by  said 
Constance  Boy  on  October  24,  1914,  or  at  the 
date  of  her  death  Is  held  by  defendants  In 
trust  for  plaintiff,  and  that  plaintiff  is  the 
owner  thereof,  subject  only  to  administra- 
tion;  that  defendants  be  directed  to  convey 
all  of  said  property  to  plaintiff,  together  with 
the  rents  from  May  15, 1915 ;  that  the  mort- 
gage to  defendant  Bosa  L.  Pos  be  decreed 
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frandulent  and  void  aa  to  plaintiff;  and  that 
defendant  Bernard  Pos,  as  the  executor  of 
the  last  will  of  Constance  Soy,  deceased,  1>» 
enjoined  and  restrained  from  delivering  to 
Rosa  Ij.  J^s  any  portion  of  the  property  be- 
longing  to  said  estate  or  the  rents,  Issues,  and 
profits  thereof,  and  be  directed  to  daUver 
said  property  to  plaintiff. 

It  is  earnestly  urged  by  counsel  for  plain- 
tiff that  the  cases  which  have  heretofore  aris- 
eh  in  this  state  for  the  specific  performance 
of  agreements  to  devise  Interests  In  land  fur- 
nish ho  tests  for  the  solution  of  the  problem 
here  presented.  In  this  behalf  it  is  argued 
that  the  agreements  sued  upon  in  the  former 
cases  were  parol  and  therefore  prima  fade 
within  the  statute  of  frauds  (Browne  on  Stat- 
ute of  Frauds,  {  263),  and  that  the  court  In 
those  cases  directed  the  discussion  merely  to 
the  nature  of  the  part  performance  necessary 
to  relieve  the  contract  from  the  operation  of 
the  statute,  and  that,  In  this  connection,  the 
tests  of  irremediable  change  of  position  and 
the  rendition  of  services  incapable  of  pecuni- 
ary estimation  were  the  controlling  and  deter- 
mining factors  of  the  decision  in  each  in- 
stance. Because  of  this  it  Is  insisted  that  the 
cases  referred  to  have  no  application  to  the 
case  at  bar,  where  the  agreement  Is  not  with- 
in the  statute  o|  frauds.  While  there  is  prob- 
ably no  case  in  this  state  for  the  specific 
performance  of  a  contract  to  make  a  will 
which  is  directly  in  point  with  the  pleaded 
facts  of  the  instant  case,  nevertheless  the 
principle  which  must  control  in  the  decision 
of  the  case  now  before  the  court  is  one  which 
has  long  been  established  in  this  state  in  ac- 
tions for  the  specific  performance  of  con- 
tracts for  the  conveyance  of  real  property. 

[i-3]  "It  is  a  familiar  rule  that  contracts 
for  personal  services,  where  the  full  perfor- 
mance rests  upon  the  personal  will  of  the 
contracting  party,  win  not  be  specifically 
enforced  against  htm.  It  is  also  generally 
true  that  they  will  not  be  enforced  where  the 
plaintiff  is  the  one  who  has  contracted  to 
render  the  services  and  there  has  been  no 
fuU  performance  on  bis  part,  since  mutuality 
in  the  equitable  remedy  is  then  lacking." 
Pomeroy's  Equity  Jurisprudence,  vol.  6, .  | 
2181.  That  this  is  the  law  in  California  is 
evidenced  by  section  3386  and  section  3390, 
subdivision  1,  of  the  Civil  Code.  It  is  appar- 
ent from  the  complaint  that  the  plaintiff  in 
this  case  has  not  in  fact  fully  performed  the 
services  agreed  npon. 

[4,  I]  Neither  do  the  services  alleged  to 
have  been  actually  rendered  by  plaintiff 
amount  to  substantial  performance  on  her 
part,  for  it  appears  from  the  complaint  that 
Constance  Roy  lived  about  a  year  and  a  half 
after  the  agreement  was  made,  and  plain- 
tiff's services  covered  only  the  first  six 
months  of  this  period.  While  the  length  of 
life  of  the  promisor  after  the  making  of  an 
agreement  such  as  the  one  in  suit  here  is 


immaterial,  providing  the  agreement  was  fair 
in  its  inception  (Howe  v.  Watson,  179  Mass. 
SO,  60  N.  B.  415),  nevertheless  it  is  a  self-evl- 
doit  proposition  that  the  proportion  of  the 
remaining  lifetime  during  which  the  services 
were  rendered  Ui  a  material  factor  in  deter- 
mining whether  or  not  there  has  been  a  sub- 
stantial performance  of  the  agreement 

[6]  Counsel  for  plaintiff,  however,  advance 
the  theory  that,  since  plaintiff  was  able  and 
willing  and  offered  to  perform,  but  was  pre- 
vented from  fully  performing  by  the  decedent 
herself,  want  of  performance  is  excused,  and 
plaintiff's  acts  were  tantamount  to  full  per- 
formance. Sections  1611,  1512,  Civ.  Code, 
In  support  of  this  contention  counsel  dte  the 
case  of  Alexander  v.  Lewes,  104  Wash.  32, 
175  Pac.  672.  In  that  action,  although  the 
personal  services  had  not  been  fully  perform- 
ed by  plaintiff,  a  written  agreement  similar 
to  the  one  in  the  instant  case  was  specifically 
enforced  upon  the  theory  that — ' 

"One  who  is  wiUiog  to  act  upon  the  contract, 
but  wlio  is  prevented  by  the  voluntary  repudia- 
tion of  the  other  party,  is  in  the  same  legal  po- 
sition as  one  who  has  substantially  compiled 
before  repudiation,  goes  witlMMit  saying." 

Whatever  may  be  the  law  in  other  Jurisdic- 
tions, the  rule  in  California  was  definitely 
defined  in  the  early  case  of  Cooper  v.  Pens, 
21  Cal.  401,  and  since  then  consistently  ad- 
hered to  in  this  state.  In  the  case  of  Moore 
V.  'Puohy,  142  Cal.  342,  75  Pac.  896,  a  suit  for 
the  specific  performance  of  an  agreement  to 
convey  land  in  return  for  personal  serriceB, 
this  court  said: 

"It  seems  to  be  the  theory  on  the  part  of  th« 
plaintiff  that,  because  the  defendant  failed  in 
his  action  to  rescind  the  contract  in  qaestion, 
and  as  he  refuses  to  permit  the  plaintiff  to 
proceed  thereunder,  and  practically  has  repu- 
diated the  contract,  therefore  plaintiff  has  m 
right  to  have  said  contract  gpedfically  perform- 
ed. This,  however,  does  not  foUow.  One  par- 
ty to  a  contract  may  refoss  to  carry  it  out, 
and  thereby  cause  damags  to  the  other  party; 
still  the  nature  of  the  contract  and  the  con- 
ditions may  be  auch  that  the  contract  cannot 
be  gpedfically  enforced.  *  •  *  The  defend- 
ant, within  less  than  a  month,  having  repudiat- 
ed the  contract,  and  refused  to  carry  it  oat  on 
his  part,  as  alleged,  may  have  cansed  the  plain- 
tiff damages,  as  was  stated  in  the  original  com- 
plaint herein  filed,  and  for  which  he  may  hare  • 
right  of  action.  Bat  an  action  for  specific  per- 
formance cannot  be  maintained  unless  the  plain- 
tiff has  performed,  or  can  be  compelled  to  per- 
form, on  his  part."  Wakebam  v.  Barker,  82 
Cal.  46,  49,  22  Pac.  1131;  Pacific,  etc,  Ry.  Co. 
V.  Campbell-Johnston,  163  CaL  106,  9i  Pae. 
623;   Civ.  Code,  f  3392. 

While  the  agreements  In  the  cases  cited 
were  for  conveyances  inter  vivos,  the  rule 
therein  adopted  is  not,  for  that  .reason.  Inap- 
plicable to  the  case  at  bar.  PialntUt  could 
not,  during  the  lifetime  of  Constance  Roy, 
have  beta  compdled  to  perform,  nor  could 
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Gonstance  Boy  haTe  been  compelled  to  ac- 
cept plaintiff's  performance.  Had  plaintiff 
actually  perf9rmed  the  services  called  for  by 
tbe  contract  up  to  the  time  of  the  death  of 
Constance  Roy,  she  would  probably  now  be 
In  a  position  to  ask  specific  performance. 

If,  on  the  other  hand,  plaintiff  had  so  al- 
tered her  position  before  the  breach  of  the 
agreement  that  to  deny  specific  performance 
would  operate  as  a  fraud  upon  her,  equity 
would  probably  regard  her  part  performance 
as  a  substantial  performance,  and  grant  the 
relief  prayed  for.  While  the  excessive  weight 
and  inordinately  large  appetite  of  Constance 
Roy  may  have  rendered  her  care  "costly,  bur- 
densome, and  wearisome,"  still  it  does  not 
appear  that  plaintiff  altered  her  position 
even  to  the  extent  of  changing  her  residence 
or  giving  up  her  position  in  life  in  order  to 
care  for  Constance  Roy ;  nor  does  it  appear 
that  plaintifC,  In  reliance  upon  the  agreement, 
expended  any  consid«%ble  amount  of  labor 
or  money  of  her  own  upon  the  property 
agreed  to  be  devised  to  her.  The  allegations 
of  the  complaint  do  not  disclose  any  injus- 
tice to  plaintiff  such  as  amounts  to  a  fraud 
within  the  purview  of  equity,  and  nothing 
was  undertaken  or  done  by  plaintiff  pursuant 
to  tbe  provisions  of  the  agreement  in  suit  for 
which  she  cannot  be  adequately  compensated 
in  an  action  for  damages. 

[7]  We  turn  now  to  a  consideration  of  the 
claim  of  plaintiff  that  a  Judgment  in  an  ac- 
tion at  law  for  damages  would  be  unavailing 
for  the  reason  that  "the  real  estate — virtual- 
ly the  sole  fund  for  the  payment  of  such 
Judgment— would  be  subject  to  extinction  by 
a  foreclosure  of  the  mortgage."  This  neces- 
sitates a  consideration  of  the  amount  of  dam- 
ages to  which  plaintiff  would  be  entitled  in 
an  action  at  law  for  damages.  Where  a  cred- 
itor under  a  written  contract  of  the  nature 
of  that  now  in  suit  does  not  sue  in  quantum 
meruit,  but  waits  until  a  final  breach  of  the 
contract  and  sues  for  damajges,  the  measure 
of  damages  is  the  value  of  the  property 
agreed  to  be  devised  or  bequeathed,  and  not 
the  value  of  the  services  rendered.  Morrison 
T.  Lend,  169  Gal.  580,  590,  147  Pac.  259; 
Noyes  y.  Noyes,  224  Mass.  125, 112  N.  E.  850 ; 
Dilger  T.  McQuade's  Elstate,  168  Wis.  328, 
148  N.  W.  1086;  Day  v.  Washburn,  7«  N.  H. 
2G3,  81  Aa  474;  40  Cyc.  1073.  Section  1612 
of  tlie  Civil  Code  provides: 

"If  the  performance  of  an  obligation  be  pre- 
Teated  by  tbe  creditor,  the  debtor  is  entitled  to 
all  the  benefits  which  he  would  have  obtained  if 
it  had  been  performed  by  both  parties." 

We  are  proceeding  upon  the  assumption 
tbat  plaintiff  is  able  to  prove  the  allegations 
of  lier  complaint,  and  that  performance  on 
her  part  was  prevented  solely  by  tbe  act  of 
decedent.  From  wbat  has  been  said  it  is 
dear  that,  in  an  action  at  law  for  damages, 
191  P.-86 


the  measure  of  damages  to  whlc3i  plaintiff 
would  be  entitled  would  include  the  value  of 
the  property  agreed  to  be  bequeathed,  sub- 
ject to  administration.  From  this  amoimt, 
in  the  instant  case,  in  addition  to  the  debts 
and  expenses'  of  administration,  there  must 
also  be  deducted  the  reasonable  cost  of  car- 
ing for  and  maintaining  the  deceased  and 
the  reasonable  expenditures  upon  her  proper- 
ty from  the  time  of  the  breach  of  the  agree- 
ment, unless,  of  course,  these  expenses  have 
been  paid  from  the  property  of  deceased  or 
have  been  charged  as  debts  against  tbe  es- 
tate, as  well  as  the  amount  which  plaintiff 
earned,  or  could  have  earned,  by  devoting  her 
services  to  others  than  the  decedent. 

[8]  If,  therefore,  the  mortgage  to  defend- 
ant Rosa  L.  Pes  Is  a  valid  charge  against  the 
estate,  it  must  be  deducted  from  the  value  of 
the  estate  in  ascertaining  tbe  amount  of 
damages  to  which  plaintiff  is  entitled  and 
plaintiff  cannot  be  heard  to  complain.  CMi 
the  other  hand,  while  decedent  retained  tbe 
ownership  of  tbe  property  daring  her  life- 
time, her  right  to  the  control  of  the  property 
was  subject  to  the  qualification  that  any  dis- 
position of  tbe  property  to  persons  with 
knowledge  of  plaintiff's  agreement  and  for 
the  sole  purpose  of  defeating  the  benefits  to 
be  derived  by  plaintiff  from  tbe  agreement 
would  be  "a  fraud  in  law,  or  a  constructive 
fraud  upon  tbe  agreement."  Rogers  v. 
Schlotterback,  167  CaL  35,  48,  188  Pac.  '728, 
733;  Van  Duyne  t.  Vreeland,  12  N.  J.  Bq. 
142. 

[9]  If  such  is  the  cade  here,  plaintiff  does 
not  tbereby  become  entitled  to  specific  per- 
formance of  her  agreement,  but  she  may  have 
the  right  to  liave  the  mortgage  set  aside.  Tbe 
complaint  allies  that  the  mortgage  was  exe- 
cuted to  defendant  Rosa  L.  Pos,  defendants 
having  at  the  time  full  knowledge  and  n6tice 
of  plaintiff's  agreement,  and  neither  Con- 
stance Roy  nor  her  estate  has  ever  received 
the  $3,000  or  any  money  or  property  what- 
ever in  respect  of  said  mortgage;  that  tbe 
only  consideration  for  said  mortgage,  if  atiy 
existed  at  all,  was  the  care  and  support  of 
said  Constance  Roy  by  defendant  Rosa  I<. 
Pos ;  that  tbe  mortgage  was  executed  in  pur- 
suance of  the  plan  and  'agreement  between 
the  parties  of  evading  and  defeating  tbe  op- 
eration of  plaintiff's  agreement  with  said 
Constance  Roy,  and  with  the  intention  to  de- 
fraud plaintiff,  and  In  the  attempt  to  with- 
draw and  remove  the  real  property  from 
the  effect  and  operation  of  plaintiff's  agree- 
ment. If  the  support  of  Constance  Roy 
was  tbe  consideration  for  the  mortfirage,  and 
such  support  was  not  so  totally  inadequate 
a  consideration  as  to  amount  to  fraud,  the 
mortgage  is  a  valid  charge  against  the  es- 
tate, ^ven  were  the  allegations  of  tbe  com- 
plaint upon  this  phase  of  the  case  sufficient 
in  themselves  to  state  a  cause  of  action  for 
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setting  aside  the  mortgage,  still  the  fact  re- 
malna  that  such  a  cause  of  action  would  nec- 
essarily be  separate  and  distinct  from  the 
action  for  specific  performance,  and  it  was 
not  separately  stated  In  this  case.  Plaintiff 
having  failed  to  amend  in  tills  particular,  the 
complaint  cannot,  as  it  stands,  be  said  to 
state  a  cause  of  action  for  the  setting  aside 
of  the  mortgage,  nor  can  it  be  held  that  the 
complaint  was  primarily  intended  to  or  did  do 
anything  more  than  attempt  to  state  a  cause 
of  action  for  specific  performance.  Inasmuch 
as  plaintiff  has  been  held  not  to  be  entitled  to 
specific  performance,  she  cannot  be  held  to 
be  entitled,  under  the  pleadings  presented  up- 
on this  appeal,  to  a  decree  setting  aside  the 
mortgage.    Sharp  v.  MUler,  54  Cal.  329. 

The  demurrers  were  properly  sustained, 
and  the  Judgment  is  therefore  affirmed. 

We  concur:  ANQELLOTTI,  C.  J.;  OL- 
NEY,  J.;  SHAW,  J.;  LAWIX)K,  J.;  WIL- 
BUB,  J. 


(«7  Cal.  App.  800) 

MILLS  V.  SAN  DIEGO  CONSERVATORY  OF 
MUSIC  et  al.     (Civ.  3194;    L.  A.  S662.) 

(District  Court  of  Appeal,  Second  District,  Di- 
Tision  2,  California.  May  1,  1920.  Opinion 
of  Supreme  Court,  In  Bank,  Denying  Hear- 
ing, June  28,  1920.) 

1.  Trade-marks  and  trade-names  (S=392— Com- 
plaint for  unfair  competition  stated  eause  of 
aotlon. 

A  complaint  in  an  action  to  enjoin  the  use 
of  a  name,  alleging  that  the  name  was  adopted 
with  the  intent  and  for  the  purpose  of  de- 
frauding plaintiff  and  appropriating  for  defend- 
ants* use  and  benefit  the  good  will  of  plaintiff's 
business,  etc.,  held  sufficient  as  against  a  gener- 
al demurrer. 

2.  Trade-marks  and  trade-names  iS=379— Courts 
will  enjoin  use  of  name. 

Courts  of  equity,  where  One  lias  been  first 
in  the  field  doing  business  under  a  given  name, 
will  protect  that  person  to  the  extent  of  com- 
pelling competitors  to  use  reasonable  precau- 
tions to  prevent  deceit  and  fraud  upon  the 
public  and  upon  the  business  first  in  the  field. 

3.  Trade-marks  and  trade-names  «=^69— 
Fraudulent  Intent  In  using  the  came  name  In- 
ferable from  facts. 

In  an  action  to  enjoin  the  use  ot  a  trade- 
name, fraudulent  intent  and  deceit  by  the  de- 
fendants practiced  upon  the  plaintiff  held 
fairly  inferable  from  the  facta; 

4.  Damages  «=S35— "General  damages"  defined. 

"General  damages"  are  such  as  the  law  im- 
plies and  presumes  to  have  accrued  from  the 
wrong  complained  of  and  are  such  as  natural- 
ly and  necessarily  result  from  the  wrong. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Damages.] 


5.  Damage*  •=al42— Speciai  damages  must  bo 
pleaded. 

Where  special  damages  are  not  claimed,  « 
party  can  recover  only  such  damages  as  are  not 
only  the  natural  and  proximate  result,  but  also 
the  necessary  result  of  the  act  complained  of. 

6.  Trade-marks  and  trado-names  «=>92— Dam- 
ages shown  special  and  not  general,  reqnlrlng 
pleading. 

In  an  action  to  enjoin  use  of  a  trade-name 
of  a  school  of  music,  where  no  special  damages 
were  alleged,  evidence  that  a  certain  musie 
company  refused  to  carry  out  a  contemplated 
scheme  it  had  agreed  upon  to  buy  a  certain 
number  of  scholarships  in  piaintitTs  conserva- 
tory of  music  was  inadmissible  to  show  dam- 
ages ;  such  damage  being  special,  requiring  that 
it  be  alleged. 

7.  Appeal  and  error  «=>I039(I3)  —  Proof  of 
speolah  damages  not  pleaded  reversible  er- 
ror. 

The  admission  of  evidence  over  objection  «• 
to  special  damages  not  specially  pleaded  will 
result  in  a  reversal,  where  it  cannot  be  ascer- 
tained whether  such  damages  were  allowed. 

On  Hearing  in  Supreme  CSonrt. 

8.  Trade-marks  and  trade-names  ^=>92— Proof 
of  special  damages  not  alleged  erroneously 
admitted. 

In  an  action  to  enjoin  use  of  a  trade-name 
and  for  damages,  where  the  alleged  damage  was 
confined  to  a  loss  of  patronage  in  that  the  use 
of  plaintiff's  name  by  defendants  had  actually 
misled  the  public  to  patronise  defendants  in  the 
beUef  that  they  were  patronising  the  plain- 
tiff, and  that  the  reputation  of  plaintUTs  busi- 
ness had  been  greaUy  injured  and  damaged,  it 
was  error  to  permit  introduction  of  evidence 
that  a  certain  music  company  bad  refused  to 
carry  out  a  contemplated  scheme  which  had 
been  agreed  upon  to  buy  a  certain  number  of 
icbolarships  in  plaintiff's  conservatory  of  mnsic; 
such  evidence  relating  to  an  entirely  differ- 
ent matter  than  the  special  damage  alleged. 

Appeal  from  Superior  Court,  San  Diego 
C!onnty;  0.  N.  Andrews,  Judge. 

Action  by  Chesley  Mills,  doing  business  un- 
der the  name  and  style  of  the  San  Diego 
Conservatory  of  Mvuslc,  against  the  San 
Diego  Conservatory  of  Music,  a  corpora- 
tion, and  others.  Judgment  for  plalntUf, 
and  defendants  appeal.  Modified  and  affirm- 
ed in  the  District,  Court  of  Appeal,  and  hear- 
ing denied  In  the  Supreme  Court. 

Henry  G.  Byan  and  F.  F.  Grant,  both  of 
San  Diego,  for  appellants. 

Sweet,  Steams  &  Forward  and  Stephen 
Connell,  all  ot  San  Diego,  tor  respondoitB. 

THO&IAS,  J.  This  is  an  action  tor  an  In- 
junction against  the  defendants,  praying  that 
the  latter  be  enjoined  from  using  the  name 
"San  Diego  Conservatory  of  Moslc,"  and  tram 
conducting  business  under  that  name  "or 
using  the  same  in  any  manner  whatsoever,** 


«=sFor  other  case*  see  lame  topio  and  KBY-NUMBER  In  all  Ker-Numbered  Digests  and  Indexes 
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asking  for  damages  and  for  general  relief. 
Tbe  relief  is  sought  on  the  ground  of  unfair 
dealing  on  the  part  of  the  defendants. 

The  complaint,  in  apt  and  proper  allega- 
tions, set  forth  the  acts  complained  of  and 
because  of  which  plaintiff  seeks  relief.  A 
general  demurrer  was  interposed  to  the  com- 
plaint, and  was  by  the  court  overmled.  De- 
fendants, by  their  answer,  deny  practically 
all  the  material  allegations  of  tbe  complaint, 
admitting,  however,  that  defendants  other 
than  the  corporation  organized  the  defendant 
corporation,  adopting  said  name  therefor 
"for  the  purpose  of  engaging  in  the  same 
character  and  line  of  business  claimed  to  be 
carried  on  by  plaintiff  herein,"  the  location 
of  their  business  as  alleged  by  plaintiff,  and 
the  publishing  of  certain  advertisements; 
averring  that  only  for  the  injunctional  order 
of  the  court  they  would  have  continued  to 
carry  on  such  business.  The  court  found  for 
the  plaintiff  on  all  the  issues,  and  judgment 
was  entered  accordingly.  There  was  a  mo- 
tion for  new  trial,  which  was  denied.  The 
appeal  is  from  the  Judgment. 

We  have  read  the  entire  record.  From  the 
record  it  appears  that  the  plaintiff.  Prof. 
Chesley  Mills,  during  the  year  1915  establish- 
ed a  school  devoted  to  the  art  of  music  in 
all  its  branches,  including  instruction  in  the 
playing  of  the  piano,  organ,  violin,  flute,  cor- 
net, mandolin,  ukulele,  and  other  orchestral 
Instruments  together  Mrlth  voice  culture,  plat- 
form art,  and  dramatic  training  in  general, 
and  for  the  operation  and  management  of  a 
conservatory  of  music  for  such  instructioD 
and  teaching,  and  the  holding  of  public  and 
private  musicals  and  entertainments  incident 
thereto,  as  well  as  the  employment  of  teach- 
ers necessary  to  conduct  and  carry  on  such 
business ;  that  at  the  time  said  business  was 
86  established  the  plaintiff  adopted  the  name 
of  "San  Diego  C!onservatory  of  Music,"  under 
which  name,  since  the  establishment  of  said 
business  as  aforesaid,  he  has  carried  on  and 
conducted  the  same  at  1630  Fifth  street.  In 
the  dty  of  San  Diego ;  and  that  under  said 
name  plaintiff  byilt  up  a  large  business,  wide- 
ly and  favorably  known,  as  well  as  a  valu- 
able reputation,  etc.;  that  in  September, 
1917,  the  defendants,  other  than  the  cor- 
poration, organized  the  defendant  corpora- 
tion, under  the  laws  of  this  state,  under  the 
Identical  name  adopted  by  plaintiff  at  the 
time  and  place  aforesaid,  and  established  the 
office  of  said  corporation  and  studio  at  No. 
1434  Fifth  street,  in  San  Diego,  "within  800 
feet  of  plaintiff's  said  place  of  business,  on 
tbe  same  side  of  the  street,"  from  which 
place  and  under  which  name  defendants  caus- 
ed certain  advertisements  to  be  published ; 
and  that  such  business  was  so  transacted 
by  defendants  from  that  time  until  restrained 
from  so  doing  by  the  court.  It  is  further 
alleged  in  the  complaint  that  all  this  was 
done  "with  the  intent  and  for  the  puripose 


of  defrauding  plaintlfl  and  appropriating  for 
their  own  use  and  benefit  the  good  will  of 
plalntitrs  business  and  deluding  and  deceiv- 
ing plaintifTs  customers  and  tbe  public  in 
general  into  tbe  belief  that  the  business  of 
plaintiff  conducted  at  the  aforesaid  place 
was  being  conducted  by  defendants,  •  •  • 
and  that  the  same  has  actually  misled  many 
of  them  to  i)atronlze  defendants  in  the  belief 
that  they,  the  said  persons,  are  patronizing 
the  plaintiff,"  all,  to  plaintiffs  damage,  etc. 

Appellants  enumerate  eight  assignments  of 
error,  which  may  be  reduced  to  two :  Errors 
of  law  occurring  during  the  trial,  and  in- 
sufficiency of  the  evidence  to  support  certain 
findings. 

[1]  As  to  the  first  point  urged,  it  is  claim- 
ed that  the  court  erred  in  overruling  defend- 
ants' demurrer  to  plaintiff's  complaint  With 
this  we  cannot  agree.  We  think,  the  com- 
plaint amply  sufficient  as  against  the  general 
demurrer. 

The  next  point  urged  is  that  the  evidence 
does  not  support  fijidlngs  Nos.  4,  5,  and  6, 
These  findings,  in  full,  are  as  follows : 

"(4)  That  said  defendants,  B.  Boscoe  Schry- 
ock,  Florence  M.  Young,  Mary  Bamum  Kessler, 
Edna  D.  Anderson,  J.  Wm.  Brown,  and  Mrs.  h. 
R.  Kirby,  Sr.,  caused  the  name  of  San  Diego 
Conservatory  of  Music  to  be  adopted  as  the 
name  of  said  defendants'  corporation  with  the 
Intent  and  with  the  express  purpose  of  defraud- 
ing plaintiff  and  appropriating  for  their  own 
use  and  benefit  the  good  will  of  plaintiff's  busi- 
ness and  deluding  and  deceiving  plaintiff's  cus- 
tomers and  the  public  in  general  into  the  be- 
lief that  the  business  of  plaintiff  conducted  at 
1630  Fifth  street  hi  said  city  as  aforesaid  was 
conducted  by  said  defendants,  and  that  each 
and  all  of  the  said  notices  or  advertisements 
placed  by  defendants  in  said  newspapers  as 
aforesaid  were  caused  to  be  placed  therein  for 
tbe  same  purpose  and  with  the  same  intent,  and 
that  If  said  defendants  are  permitted  to  carry 
on  said  business  at  said  No.  1434  Fifth  street 
or  elsewhere  under  said  corporate  name  of  San 
Diego  Conservatory  of  Music  that  the  pro- 
spective applicants  for  instruction  and  custo- 
mers of  plaintiff  and  the  public  in  general  will 
at  all  times  be  deceived,  misled  and  defrauded 
into  believing  that  the  place  where  jlefendants 
are  so  conducting  business  is  plaintiff^s  place 
of  business,  all  of  which  la  and  will  be  to  tbe 
injury  and  damage  of  plaintiff  and  to  tbe  pubUe 
in  general. 

"(5)  That  unless  restrained  from  so  doing 
by  this  court,  the  defendants  will  continue  and 
proceed  to  carry  on  the  said  business  under 
the  said  name  of  San  Diego  Conservatory  of 
Music  for  and  with  the  express  purpose  of  de- 
ceiving plaintifTs  customers  and  tbe  public  in 
general  into  the  beUef  that  plaintiff's  business 
conducted  at  its  place  aforesaid  is  defendants' 
business;  and  that  the  name  adopted  by  said 
defendants,  to  wit,  San  Diego  Conservatory  of 
Music,  was  at  all  times  calculated  and  intended 
to  receive  the  prospective  applicants  for  in* 
struction  at  plaintiff's  said  scho(ri  or  buainest 
and  the  patrons  and  customers  thereof  together 
with  the  public  In  general;  that  by  reason  t4 
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each  and  all  of  the  acta  of  said  defendanta 
herein  so  done  or  caused  to  be  done  by  them 
and  each  of  them,  plaintiff  has  been  injured 
and  damaged  in  the  sum  of  $100. 

"(6)  That  the  adoption  of  said  name  of  de- 
fendant corporation,  San  Diego  Conservatory 
of  Muaic,  was  made  with  the  intention  or  pur- 
pose of  defrauding  plaintiff  and  deceiving  Or 
misleading  the  public  and  to  injure  plaintiff, 
and  that  each  and  all  of  the  acts  of  said  defend- 
ants have  created  much  confusion  in  plaintiff's 
said  bubtness.  Plaintiff  'has  fully  complied  with 
all  the  provisions  of  sections  2466-246S  of  the 
Civil  Code  of  the  State  of  California  relating  to 
the  nse  of  £ctitiou8  names.  That  plaintiff  hav- 
ing had  thr  prior  and  exclusive  right  to  said 
name  of  San  Diego  Conservatory  of  Music,  the 
said  defendants  herein  and  neither  of  them  have 
any  right  to  use  said  name  of  'San  Diego  Con- 
servatory of  Mu^c'  for  the  'reason  that  the  use 
of  said  name  by  defendants  is  of  damage  to 
plaintiff  and  his  business  and  is  calculated  to 
mislead  and  deceive  as  hereinbefore  set  forth." 

[2,  S]  There  is  no  merit  whatever  In  the 
"point"  that  the  evidence  does  not  support 
these  findings.  Indeed,  by  the  evidence  of 
Mr.  Schryock,  director  and  head  of  the  violin 
and  piano  department  of  the  defendant  cor- 
poration, it  was  shown  that  be  knew,  at  the 
time  of  the  incorporation  of  the  defendant 
company,  that  plaintiff  was  conducting  a 
business  nnder  that  name,  and  instead  of  be- 
ing open  and  aboveboard  in  his  testimony,  as 
one  would  be  If  acting  wholly  devoid  of  any 
ulterior  motive,  we  see  all  through  his  testi- 
mony evidence  of  evasiveness  and  elnsive- 
ness.  which,  we  think,  amply  justified  the  trial 
court  in  its  observation  that  in  its  opinion 
this  was  a  case  of  "rank  frand"  on  the  part 
of  the  defendants.  As  we  have  already  seen, 
plaintiff  was  first  in  the  field  doing  business 
as  above  set  forth.  We  think  "that  in  the 
interest  of  fair  commercial  dealing  courts 
of  equity,  where  one  has  been  first  in  the 
;Qeld  doing  business  nnder  a  given  name,  will 
protect  that  person  to  the  extent  of  making 
competitors  to  nse  reasonable  precautions  to 
prevent  deceit  and  frand  upon  the  public 
and  npon  the  business  first  in  the  field." 
Spieker  v.  Lash,  102  Cal.  88,  36  Pac.  362; 
Dunston  v.  Los  Angeles  Van,  etc.,  Co.,  165  Cal. 
89,  131  Pac.  115;  Temple  v.  Gordon,  81  Cal. 
App.  127,  159  Pac.  983.  We  think,  too,  that 
the  fraudulent  intent,  as  well  as  the  deceit 
and  frand  which  defendants  practiced  upon 
the  plaintur  here,  are  fairly  inferable  from 
the  situation  of  the  parties  and  the  defend- 
ants' acts. 

[4,  S]  It  is  also  nrged  by  defendants,  in 
support  of  this  same  assignment,  that  if  any 
damage  was  done  to  plaintiff  by  reason  of 
the  fraudulent  acts  of  the  defendants,  "that 
it  watt  a  special  damage  and  not  a  general 
damage,"  and  by  reason  of  that  fact  that 
the  complaint  did  not  set  forth  the  elements 
of  the  special  damage  incurred  by  the  plain- 
tiff. Hence,  it  is  argued,  no  dhmages  can 
be  recovered  against  the  defendants  herein. 


There  is  merit  in  this  contention.  "Oeneral 
damages  are  such  as  the  law  implies  and 
presumes  to  have  accrued  from  the  wrong 
complained  of.  They  are  such  as  naturally 
and  necessarily  result  from  the  wrong,  al- 
though this  does  not  mean  that  they  must 
inevitably  and  always  result  from  a  given 
wrong.'  •.  ♦  •  The  subject  of  general  and 
special '  damages  as  contradistinguished  is 
principally  a  question  of  pleading,  the  gen- 
eral rule  being  that,  where  special  damages 
are  not  claimed,  a  party  can  recover  only  such 
damages  as  are  not  only  the  natural  and 
proximate  result,  bat  also  the  necessary  re- 
sult of  the  act  complained  of."  17  0.  J.  712, 
S  20. 

[8]  The  defendants  were  obliged  to  con- 
duct themselves  and  to  carry  on  their  busi- 
ness in  such  a  way  as  to  be  not  unfairly  or 
unjustly  detrimental  to  plaintiff.  Because  of 
their  admitted  actions  in  this  matter  they 
breached  that  obligation  in  this,  that  because 
of  defendants'  adoption  in  use  of  the  same 
name  as  that  under  which  plaintiff  had  been 
and  was  at  the  time  of  said  breach  conduct- 
ing bis  business,  the  Oray-Maw  Music  Com- 
pany, a  corporation,  refused  to  carry  out  a 
contemplated  scheme  which  had  been  agreed 
upon  to  buy  a  certain  number  of  scholarships 
in  plaintiff's  conservatory  of  music.  It  is 
undoubtedly  true  that  such  injury  might  be 
said  to  follow  naturally  as  a  result  of  the 
defendants'  said  actions.  We  do  not  thlnlc, 
however,  thaj:  it  can  be  successfully  main- 
tained that  they  were  such  damages  as  neces- 
sarily would  follow  or  result  therefrom. 

[7]  It  follows,  we  think,  that  because  of 
the  absence  of  a  pleading  setting  forth  the 
special  damages  referred  to,  the  court  erred 
in  overruling  defendants'  objection  to  the 
reception  of  evidence  in  support  of  the  item 
of  $100  damages  found  by  the  court  to  have 
been  actually  suffered  by  plaintiff  as  afore- 
said. The  purpose  of  the  rule  requiring  that 
such  damages  must  be  specially  pleaded  is  to 
advise  the  defendant  of  the  case  he  is  expect- 
ed to  meet,  and  thus  to  prevent  surprise  at 
the  trial.  And  where  the  admission  of  evi- 
dence as  to  st)ecial  damages  not  specially 
pleaded  will  result  in  a  reversal  where  it  can- 
not be  ascertained  whether  any  such  dam- 
ages were  allowed,  it  Is  prejudicial  error  to 
receive  such  evidence,  In  the  absence  of  such 
a  pleading,  over  defendants'  objection.  8  R. 
O.  L.  S  157 ;  TreadweU  v.  Whittier,  80  Cal.  574, 
22  Pac.  266,  5  L.  R.  A.  498,  18  Am.  St  Bei». 
175;  Terrace  W.  Co.  v.  San  Antonio,  etc.,  Co., 
1  Cal.  App.  611,  82  Pac.  562;  Morris  v.  Allen. 
17  Cal.  App.  684,  121  Pac.  690.  It  fifllows 
therefore  that  there  is  no  legal  evidence  to 
support  the  finding  as  to  this  item  of  $100. 

The  judgment,  in  so  far  as  it  awards  dam- 
ages to  the  plaintiff.  Is  reversed.  In  all 
other  respects,  it  is  affirmed. 

I  concur:    XINLAYSON,  P.  X 
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SLOANS,  J.  I  ooDcar  in  the  dedslon,  but 
not  In  all  the  condnslons  of  the  majority 
opinion. 

Unless  the  trial  conrt  was  jnstifled  in  find- 
ing that  the  defendants  were  guilty  of  fraudu- 
lent attempt  to  pirate  the  business  and 
patronage  of  the  plaintiff,  from  the  mere  fact 
that  tbey  attempted  to  appropriate  to  their 
own  use  the  trade-name  under  which  plaintiff 
was  doing  business,  I  fall  to  see  wherein  the 
findings  are  supported  by  the  evidence. 

That  there  was  a  deliberate  plan  and  pur- 
pose of  the  defendant  Scbryock  to  deprive 
the  plaintiff  of  the  use  and  benefit  of  the 
name  "Sao  -Diego  Conservatory  of  Music," 
and,  in  so  far  as  possible,  by  incorporating 
his  own  business  under  the  same  name,  ob- 
tain the  exclusive  use  of  such  name,  I  think 
there  ia  no  doubt.  But  I  fail  to  find  any 
evidence  in  the  record  tliat  he  intended  or 
attempted  or  used  any  means  calculated  to 
deceive  the  public  or  patrons  of  the  plaintiff 
Into  patronizing  his  business  under  the  t>elief 
that  they  were  patronizing  the  plaintiff,  other 
than  by  the  bare  use  of  the  same  trade-name. 
And  there  is  certainly  no  evidence,  if  such 
was  his  purpose,  that  he  succeeded  in  doing 
this  with  a  single  individual.  The  only 
publicity  given  the  defendants'  business  after 
incorporating  under  the  same  name,  "San 
Diego  Conservatory  of  Music,"  so  far  as  ap- 
pears In  evidence,  was  certain  advertisements 
in  the  San  Diego  papers  in  which  he  an- 
nounces the  "San  Diego  Conservatory  of 
Music  (Incorjwrated),"  with  the  name  of  "B. 
Roscoe  Scbryock,  Director,"  displayed  and 
emphasized  in  black-faced  type.  This  use 
and  display  of  defendant  Schryock's  name 
Is  calculated  to  distinguish  his  conservatory 
of  music  from  the  one  which  It  is  claimed 
owes  its  identity  and  standing  to  the  name 
and  iiersonallty  of  Chesley  Mills,  the  plaintiff 
in  this  action.  From  the  obvious  attitude 
of  these  two  rival  musicians  towards  each 
other,  it  is  probable  that  the  last  thing  either 
of  them  would  desire  would  be  to  have  any 
of  their  patrons  think  he  was  serving  the 
other's  brand  of  music.  If  the  defendant 
Scbryock  had  located  his  home  and  business 
in  the  immediate  vicinity  of  the  plaintiff's 
school  of  music  for  the  first  time  in  connec- 
tion with  the  incorporatng  under  the  same 
name,  it  might  be  argued  from  that  circum- 
stance that  he  chose  the  location  vrlth  a  view 
to  confusing  the  public  as  to  the  identity  of 
the  two  schools;  but  the  record  discloses 
that  Schryock  had  been  on  the  ground  and 
teaching  music  there  nearly,  if  not  quite,  as 
long  as  had  plaintiff,  and  in  the  neighborhood 
of  two  years  before  he  incorporated  under 
tbe  same  name  that  plaintiff  was  using. 

It  seems  clear  from  the  settied  rule  in  this 
state  that  the  mere  appropriation  of  a  geo- 
graphical name  which  has  previously  been 
adopted  and  is  in  use  by  a  rival  in  business 
afiTords  no  ground  of  action  unless  accom- 


panied by  acts  of  unfair  competition  calcu- 
lated to  deceive  the  public  into  patronizing 
the  usurping  concern  under  a  mistake  as  to 
identity.  Th%  name  "San  Diego  Conservatory 
of  Music"  is  admittedly  not  one  that  is  i  sub- 
ject to  exclusive  appropriation  as  a  trade- 
name, and  the  rule  applicable  to  such  trade 
designations  is  laid  down  in  the  leading  case 
of  Weinstock.  Lnbin  &  Co.  v.  Marks,  109 
Cal.  629,  42  Fac.  142,  30  L.  B.  A.  182,  50  Am. 
St  Rep.  57,  in  the  following  words  of  the 
syllabus : 

"Although  there  can  be  no  property  right  in 
a  trade-name  which  is  not  the  subject  of  a 
trade-mark,  yet  it  is  a  fraud  on  a  person  who 
has  established  a  trade  and  carried  it  on  un- 
der a  given  name  that  some  other  person  should 
use  the  same  name  *  *  *  in  such  a  way  as 
to  indnce  persons  to  deal  with  him  In  the  belief 
that  they  are  dealing  with  one  who  has  given 
a  reputation  to  the  namej" 

As  is  said  in  Banzhaf  t.  Chase,  160  CaL 
180,  88  Pac.  704 : 

"The  gist  of  the  action  is  not  the  appropria- 
tion and  use  of  another's  trade-mark,  but  is 
based  npon  the  fraudulent  injury  to  and  appro- 
priation of  another's  trade." 

If  in  this  case  the  defendants'  acts  were 
confined  to  the  mere  appropriation  of  the 
trade-names  used  by  plaintiff,  without  acts 
calculated  to  mislead  those  desiring  to  pat- 
ronize the  plaintiff  into  patronizing  the  de- 
fendant through  a  mistake  in  identity,  no 
cause  of  acition  is  shown. 

I  am  not  sufficiently  satisfied,  however,  to 
justify  dissenting  from  a  majority  of  the 
court  that  the  mere  fact  of  the  appropriation 
of  the  name  of  plaintiff's  business  to  a  rival 
business,  to  be  carried  on  in  tbe  same  imme- 
diate vicinity  may  not  in  itself  sufficlentiy 
establish  a  condition  calculated  to  mislead 
plaintiff's  patrons,  and  justify  a  finding  of 
the  trial  court  to  that  effect,  beyond  reversal 
on  appeal  for  want  of  evidence.  The  at- 
tempt to  deprive  plaintiff  of  the  l)enefit  of 
the  trade-name  under  which  in  good  taith 
he  had  established  his  business  was  morally 
indefensible,  and  I  do  not  know  that  tbe 
appellate  court  should  go  out  of  Its  way  to 
strain  a  legal  point  in  defendants'  favor. 

I  cannot,  however,  agree  with  the  conda- 
slons  of  the  opinion  that  there  is  evidence 
of  intention  on  the  part  of  defendants  to 
mislead  the  public  as  to  the  separate  identity 
of  the.  two  music  concerns,  or  that  they  have 
been  guilty  of  anything  more  tlian  a  con- 
structive feand. 

Opinion  of  Supreme  Court,  In  Bank,  Deny- 
ing Hearing. 

PER  CURIAM.  [I]  In  denying  the  peti- 
tion for  a  hearing  in  tills  court  after  decision 
by  the  District  Court  of  Appeal  of  the  Secr 
ond  Appellate  District,  Division  2,  it  seems 
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proper  to  note  that  by  the  complaint  the 
alleged  damage  was  confined  to  loss  of  pat- 
ronage in  that  the  nse  of  Its  name  by  de- 
fendants has  actually  misled  and  does  still 
mislead  the  pnblic  to  patronize  defendants  in 
the  belief  that  they  are  patronizing  the  plaln- 
tifC,  and  that  the  reputation  of  the  plaintlfTs 
business  has  been  greatly  injured  and  dam- 
aged. The  only  evidence  in  fact  introduced 
on  the  subject  of  actual  damage  related  to  an 
entirely  different  matter.  As  the  pleadings 
stood  the  evidence  was  inadmissible,  and  the 
finding  of  actual  damage  is  without  support 
in  the  evidence. 

The  petition  for  hearing  In  this  court  is 
denied. 

All  concur. 


(48  Cal.  App.  m 

QA8CHLIN  V.  SIERRA.    (CIV.  3322.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    June  3,  1020.    Hearing 
Denied  by  Supreme  Court,  Aug.  2,  1020.) 

1.  Trial  «=3i6&— diving  fair  Intendment  on  mo- 
tion for  nonsuit  does  not  prevent  weighing 
of  evidence. 

The  rule  that  the  court  must,  on  motion  for 
nonsuit,  indulge  every  fair  intendment  that  can 
be  drawn  from  plaintiff's  testimony,  does  not 
mean  such  court  must  surrender  itia  right  to  es- 
timate the  weight  and  sufSciency  of  the  evi- 
dence as  a  whole,  or  to  determine  whether  the 
evidence  is  sufficient  to  support  plaintiff's  case. 

2.  Wills  «=»93— Evidence  held  to  show  grantor 
Intended  testamentary  disposition  by  deed. 

In  a  grantee's  action  to  quiet  title,  evidence 
held  to  show  that  grantor  intended  to  make  a 
testamentary  disposition  by  deed. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  E.  P.  Shortall, 
Judge. 

Acticm  by  Fred  O.  Oaschlin  against  Celso 
T.  Sierra,  individually  and  as  executor  of  the 
will  of  Karl  Theodore  Schuppert,  deceased. 
From  a  judgment  of  nonsuit,  plaintiff  ap- 
peals.    Affirmed. 

August  L.  Fourtner,  of  San  Francisco,  for 
appellant.         ' 

Wm.  T.  Satterwhlte,  of  Oakland,  and  J. 
B.  Harper,  of  San  Francisco,  for  respondent 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  defendant  in  per- 
son and  as  executor  of  the  will  of  Karl  Theo- 
dore Schuppert,  deceased,  in  an  action  by 
the  plaintiff  to  quiet  title  to  a  certain  piece 
of  real  estate  against  said  defendant  and 
said  estate.  The  court  granted  a  motion  for 
nonsuit  at  the  close  of  the  plaintiff's  case, 
basing  its  action  in  doing  so  upon  its  conclu- 
sion from  the  plaintiff's  testimony  that  the 
deed  from  said  Karl  Theodore  Schuppert  to 
the  plaintiff,  on  which  he  relied  to  establish 


his  ownership  of  said  property,  had  never 
been  delivered  to  him.  The  facts  of  the  case, 
as  shown  by  the  plaintlfTs  testimony,  may  be 
briefly  summarized  as  follows: 

Karl  T.  Schuppert  had  for  some  years  prior 
to  December  6,  1911,  been,  and  on  that  date 
was,  the  owner  of  a  house  and  lot  on  Waller 
street  in  San  Francisco.  He  and  the  plaintiff 
had  been  on  friendly  terms  for  a  number  of 
years,  and  the  latter  had  done  for  the  former, 
who  was  the  older  man,  many  little  kindness- 
es. On  the  6th  day  of  December,  1911,  Karl  T. 
Schuppert,  taking  the  plaintiff  with  him, 
went  to  the  office  of  a  scrivener,  and  there 
caused  a  grant,  bargain,  and  sale  deed  of 
said  premises  to  be  made  to  the  plaintiff  as 
the  grantee  thereof,  which  deed,  when  drawn, 
he  signed  and  acknowledged  before  a  notary 
public.  When  this  had  been  done,  Schuppert, 
taking  the  deed,  went  with  the  plaintiff  to 
the  offices  of  the  Merchants'  National  Safe 
Deposit  Company  where  Schuppert  had  a 
safe  deposit  box.  When  they  arrived  there, 
Schuppert  sat  down  and,  taking  the  deed 
from  his  pocket  handed  It  to  the  plaintiff, 
saying: 

"This  is  what  the  old  man  has  done  for  yon. 
This  is  yours." 

The  plaintiff  read  the  deed  through  and 
handed  It  back  to  Schuppert,  who  placed  It 
in  his '  safe  deposit  box.  Schuppert  then 
caused  the  plaintiff  to  be  entitled  to  access 
to  the  box,  and  he  received  a  key  to  it  At 
some  itime  idurlng  this  episode  Schuppert 
asked  the  plaintiff  to  give  him  $10,  which  he 
did,  and  In  this  connection  it  may  be  noted 
that  the  consideration  named  In  the  convey- 
ance was  $10.  The  parties  then  left  the 
safe  deposit  vaults  and  went  to  the  premised 
on  Waller  street,  where  the  plaintiff  was  re- 
siding, and  when  they  arrived  there  Schup- 
pert said  to  hljD: 

"Fred,  remember  what  I  tell  you.  When  I 
am  gone,  when  I  am  passed  out  take  that  deed 
and  have  it  reiiorded." 

Thereafter,  and  up  to  the  time  of  his  death, 
Schuppert  remained  in  the  full  possession 
and  control  of  the  premises  in  question,  col- 
lecting or  causing,  to  be  collected  its  rents, 
and  applying  the  same  to  his  own  uses.  The 
plaintiff  never  saw  the  deed  again,  except 
upon  one  occasion.  In  the  month  of  October, 
1913,  when  Schuppert,  being  111  and  In  bed, 
requested  the  plaintiff  to  go  to  the  safe  de- 
posit vaults  and  get  the  deed  and  bring  It 
to  him.  This  the  plaintiff  did,  and  left  the 
deed  with  Schuppert  A  few  days  later,  at 
the  latter's  request  he  took  the  deed  again  to 
the  safe  deposit  vaults,  and  left  it  there.  On 
June  14,  1917,  Schuppert  died,  and  the  de- 
fendant Celso  T.  Sierra  was  appointed  execu- 
tor of  his  last  will  and  testament  Wben  the 
safe  deposit  box  was  opened  after  the  death 
of  Schuppert,  it  was  found  to  be  empty,  and 
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therfe  Is  evidence  to  the  effect  that  at  some  or  to  exercise  any  acts  of  ownership  or  control 


time  between  October,  1915,  and  the  date  of 
Schuppert's  death  he  bad  sent  for  and  de- 
stroyed the  deed;  at  any  rate,  It  was  never 
found  nor  produced  at  the  trial  of  the  action. 

The  trial  court  held  these  facts  Insufficient 
to  show  a  delivery  of  said  deed,  and  the  only 
question  before  ttiis  court  is  as  to  whether 
the  trial  court  was  in  error  in  so  ruling 
upon  the  motion  for  nonsuit 

[1]  It  Is  conceded  by  the  parties  hereto 
that  upon  a  motion  tor  nonsuit  every  fair 
intendment  that  can  be  drawn  from  the  tes- 
timony offered  In  support  of  the  plaintiff's 
ease  Is  to  be  indulged  in  by  the  trial  court  in 
his  favor.  This  does  not  mean,  however,  that 
the  trial  court,  in  passing  upon  a  motion  for 
nonsuit,  must  surrender  Its  right  to  estimate 
the  weight  and  sufficiency '  of  the  evidence 
taken  as  a  whole,  or  to  determine  whether, 
giving  to  ^uch  evidence  such  fair  and  rea- 
sonable intendment,  It  is  sufficient  to  support 
the  plnlntlff's  case. 

[21  Putting  ourselves  In  the  position  of  the 
trial  judge  in  this  respect,  we  are  unable  to 
arrive  at  the  conclusion  that  the  plaintiff 
had  sufficiently  shown  a  delivery  of  the  deed 
In  questlMi  to  him  with  the  intent  on  the 
part  of  Its  grantor  to  presently  convey  title 
to  the  premises  In  question.  It  Is  true  that 
the  grantor  had  of  his  own  motion  caused  the 
deed  to  be  signed  and  acknowledged  by  him- 
self, and  that  he  had  asked  the  defendant  to 
give  him  $10,  the  conslderatlcm  named  In  the 
deed,  which  the  defendant  had  done ;  but 
these  facts  would  be  Insufficient  to  show  a 
transaction  between  the  parties  for  the  pur- 
chase and  sale  of  the  premises  coincident 
with  the  preparation,  signing,  and  acknowl- 
edgement of  the  deed.  It  is  also  true  that, 
when  the  parties  arrived  at  the  safe  deposit 
vaults,  the  grantor  handed  to  the  grantee 
the  deed  In  question,  saying: 

"This  is  what  the  old  man  has  done  for  yon. 
This  Is  youra." 

Bat  evidently  the  grantor's  Intent  at  the 
time  was  merely  to  show  the  plaintiff  the 
deed  as  evincing  the  former's  desire  and  pur- 
pose that  the  plaintiff  should  at  some  later 
time  come  into  the  ownership  and  enjoyment 
of  the  property  described  therein.  BJvldently, 
also,  the  plaintiff  himself  so  understood 
Schupperf s  action,  since,  after  reading  the 
deed,  he  handed  it  back  to  him,  and  never 
thereafter  until  the  death  of  the  grantor  at- 
tempted either  to  possess  himself  of  said  deed 


over  the  premises.  Further  light  is  shed 
upon  this  particular  episode  by  the  words  of 
the  grantor,  when,  upon  arriving  at  his  home 
upon  the  premises,  he  said  to  the  plaintiff: 
"Fred,  remember  what  I  tell  yon.  When  I 
am  gone,  when  I  am  pasBed  out,  take  that  deed 
and  have  it  recorded." 

We  think  it  Is  plain  upon  the  face  of  this 
transaction,  taken  as  a  whole  that  It  was  the 
Intention  of  the  grantor  not  to  Invest  the 
grantee  in  said  deed  with  the  present  title 
and  ownership  In  the  premises  described 
therein,  but  rather  to  Invest  the  grantee 
named  in  said  deed  with  the  right  to  its  pos- 
session and  to  the  ownership  of  said  premises 
after  the  grantor's  death,  or,  in  other  words, 
to  make  a  testamentary  disposition  of  the 
property.  A  strong  light  Is  shed  upon  this 
intent  by  the  subsequent  action  of  the  gran- 
tor In  Instructing  the  grantee  to  go  to  the 
safe  deposit  vaults  and  get  the  deed  and 
bring  It  to  him  at  bis  home  where  he  was 
lying  111,  and  in  again  a  few  days  later  In- 
structing the  grantee  to  return -said  deed  to 
its  place  of  deposit  The  action  of  both  par- 
ties upon  this  occasion  indicates  clearly  that 
It  was  not  understood  by  either  of  them  that 
the  grantor  In  said  deed  had  so  far  surrend- 
ered possession  and  contnH  over  it  to  the 
grantee  named  therein  as  to  constitute  such 
a  delivery  thereof  as  would  suffice  to  pass  the 
title  to  the  property. 

-  Upon  the  trial  of  the  cause,  and  while  tes- 
tifying In  his  own  behalf,  the  plaintiff  him- 
self made  this  statement: 

"I  was  to  assume  possession  of  the  property, 
to  have  the  benefit  of  it,  when  he  died,  and  from 
that  tim«  on  I  claimed  the  ownership  of  it" 

This  statement  on  the  part  of  the  plaintiff 
Is  wholly  inconsistent  with  the  idea  that  it 
was  understood  by  the  parties  to  the  convey- 
ance that  their  acts  at  the  time  of  the  mak- 
ing of  said  deed  and  of  Its  deposit  in  the 
safe  deposit  vaults  amounted  to  such  a.  de- 
livery of  the  instrument  as  would  Invest  the 
grantee  with  the  present  title  to  the  premises 
described  therein.  We  are  of  the  opinion, 
therefore,  that  the  trial  court  was  not  in  er- 
ror in  granting  the  defendant's  motion  for 
nonsuit  at  the  (dose  of  the  plaintiff's  case. 

This  being  so,  the  Judgment  Is  affirmed. 

We  concnr:  WASTB,  P.  X;  KNIOHT, 
Judge  pro  tern. 
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(48  Cal.  App.  38) 

KEISER     V.     BUTTE     CREEK     CONSOL. 

DREDGING  CO.  et  al.  (two  eases). 

(Civ.  No.  3066.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1.    CaUfornia.   June  1,  1920.) 

1.  Bills  and  notes  ®=>397  —  That  Indorsers 
were  officers  of  maker  corporation  does  not 
excuse  notice  of  presentment. 

The  fact  that  defendants,  indorsers  of  cor- 
poration's notes,  were  also  directors  or  offi- 
cers with  full  Icnowledge  of  the  corporate  af- 
fairs and  of  the  failure  to  pay  the  note  does 
not  excuse  laclc  of  notice  of  presentment  and 
dishonor. 

2.  Bills  and  notes  «=3S26  —  Evidence  held  in- 
sufflolent  to  show  waiver  of  presentment  and 
dishonor. 

In  an  action  against  a  corporation  upon  its 
note  and  against  its  officers  as  indorsers,  evi- 
dence of  a  statement  by  one  of  the  parties  in 
the  bearing  of  the  others,  made  to  plaintiff, 
aslring  him  to  wait,  stating  that  he  was  taking 
no  risk,  that  they  were  all  responsible  on  the 
note,  held-  insufficient  to  show  a  waiver  of  no- 
tice of  presentment  and  dishonor,  of  which 
strict  proof  is  required. 

Appeals  from  Superior  Court,  Los  Angeles 
Coonty;    Fred  H.  Taft,  Judge. 

Two  actions  by  B.  T.  Keiser  against  the 
Butte  Creek  Consolidated  Dredging  Com- 
pany and  others  resulted  In  Judgments  for 
defendants,  and  separate  appeals  were  taken 
by  the  plaintiff  and  presented  upon  one 
record  and  one  set  of  briefs  by  stipulation. 
Affirmed. 

Joseph  E.  Hannon  and  J.  Vincent  Hannon, 
of  lios  Angeles,  for  appelant 

Kemp,  Mitchell  &  Sllberberg  and  C.  E.  Jos- 
lin,  all  of  liOS  Angeles,  for  respondents. 

JAMES,  J.  Separate  appeals  were  taken 
In  the  two  actions  the  titles  of  which  appear 
first  above.  As  precisely  the  same  questions 
of  law  were  involved,  the  parties  stipulated 
to  present  both  cases  upon  one  record  and 
one  set  of  briefs.  The  appeals  were  taken 
by  the  plaintiff  from  a  judgment  entered 
in  favor  of  respondents,  the  latter  being  In- 
dorsers upon  two  promissory  notes  executed 
by  the  defendant  corporation  In  favor  of 
the  plaintiff.  All  of  the  respondents  except 
Ira  D.  McCoy,  as  well  as  the  plaintifr,  were, 
at  the  times  the  two  promissory  notes  were 
executed,  directors  of  defendant  corporation. 
McCoy  was  secretary  of  the  same  corporation. 
All  of  the  respondents  were  at  all  times  famil- 
iar with  the  transactions  ha\ing  to  do  with 
the  execution  of  the  two  notes,  and  had 
actual  knowledge  of  the  fact  that  the  notes 
were  not  paid  at  maturity.  It  is  admitted 
that  no  formal  presentment  and  demand  for 
payment  of  the  obligations  was  made  upon 


the  m'akers  of  the  notes,  and  no  notice  given 
to  the  Indorsers  of  dishonor  thereof. 

[1]  The  first  point  made  on  behalf  of  ap- 
pellant is  that  the  fact  that  the  directors  and 
McCoy  the  secretary  (the  Indorsers)  at  all 
times'  had  full  knowledge  of  the  ftict  that 
the  corporation  had  not  satisfied  Its  obliga- 
tions to  the  plaintiff,  relieved  him  of  the  duty 
of  making  demand  upon  the  payor  and  giving 
notice  of  dishonor  to  the  Indorsers.  Appel- 
lant dtes  to  this  point  a  decision  from  an- 
other state  which  supports  that  view,  the 
case  being  Hull  v.  Myers,  90  Ga.  674,  16  S. 
E.  663.  Respondents  make  question  with  the 
soundness  of  that  decision,  claiming  that  its 
reasoning  Is  illogical,  and  refer  to  the  case 
of  Hudson  Furniture  Co.  v.  Harding,  70  Fed. 
468,  17  C.  C.  A.  203,  30  L.  K.  A.  513.  In  the 
latter  decision  the  federal  court  distinctly 
decides  the  question  the  other  way,  and  re> 
fers  pointed^  to  Hall  t.  Uyers,  with  this 
observation: 

"The  case  of  Hull  v.  Myers,  90  Oa.  674,  10 
S.  E.  653,  is  urged  upon  our  attention  in  sup- 
port of  this  contention.  The  decision  of  the 
court  upon  this  question  is  bottomed,  as  we 
think,  upon  incorrect  reasoning,  and  is  without 
the  support  of  authority." 

Upon  an  examination  of  the  two  dedsloiis, 
we  prefer  the  determination  as  made  in  the 
federal  case  as  representing  a  more  careful 
consideration  of  the  question  and  better  logic 
In  Its  reason.  Respondents  also  cite  Mc- 
Donald v.  Luchenbach,  170  Fed.  434,  96  C.  a 
A.  604,  and  Honser  v.  Fayssoux  et  al.,  168  N. 
a  1,  83  S.  E.  692,  Ann.  Cas.  1917B,  835,  botii 
of  which  give  support  to  the  proposition  that 
the  fact  that  an  indorser  on  a  note  of  a  cor- 
poration Is  also  a  director,  with  full  knowl- 
edge of  the  corporate  affairs,  does  not  excuse 
the  lack  of  notice  of  presentment  and  dis- 
honor. In  this  case  It  was  shown  that  the 
various  indebtednesses  of  the  defendant  cor- 
poration, including  that  to  the  plaintiff,  wcrn 
discussed  at  different  meetings  of  the  board 
of  directors,  both  before  and  after  the  partic- 
ular obligation  sued  upon  here  became-  due. 
In  so  far  as  those  discussions  showed  famil- 
iarity of  the  Indorsers  with  the  true  situation 
as  to  nonpayment  of  the  obligations,  they  add 
nothing  to  the  statement  of  fact  already 
made  herein  and  conceded  by  respondents, 
that  the  Indorsers  at  all  times  were  possessed 
of  stadi  knowledge. 

[2]  Appellant  further  argues,  however, 
that  after  the  maturity  of  the  two  notes  and 
at  a  meeting  of  the  directors  at  which  all  of 
the  indorsers  were  present,  a  statement  was 
made  by  one  of  the  directors  which  was  in 
itself  of  potent  effect  in  establishing  a  waiver 
of  the  notice  to  the  indorsers.  This  state- 
ment was  testified  by  plainttfr  to  have  been 
made  by  respondent  Hubbard,  in  which  Hub- 
bard said  to  the  plaintiff : 
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"  'Can't  70a  last  wait?  Yon  are  taking  no 
risk  whatever;  we  are  all  responsible  on  that 
note — on  those  notes.'  Nobody  said  anything 
to  the  contrary.  That  statement  was  made  in 
the  presence  and  hearing  of  each  of  the  par- 
ties whose  names  appear  on  the  back  of  the 
notes." 

The  secretary  and  several  of- the  directors 
testified  that  they  were  present  at  the  meeting, 
and  did  not  hear  any  one  request  the  plain- 
tiff to  forbear  payment  of  the  note.  This 
testimony  created  a  conflict  as  to  a  portion 
at  least  of  the  statement  made  by  plalntlfl 
attrlbatlng  the  words  quoted  to  Hubbard.  It 
left  lacking  categorical  contradiction  of  the 
words,  "Ton  are  taking  no  risk  whatever; 
we  are  all  responsible  on  that  note — on  those 
notes."  There  is  merit  in  the  argument  of 
respondents  that  the  court  in  drawing  its 
deductions  had  the  right  to  condude  that  no 
part  of  the  statement  attributed  to  Hubbard 
was  made.  However,  conceding  that  the 
contradiction  which  in  express  terms  only 
covered  a  portion  of  (he  Hubbard  statement 
left  without  denial  the  assertion  of  Hubbttrd 
that  plaintur  was  taking  no  risk,  that  "we 
are  all  responsible,"  we  do  not  believe  that 
this  expression  was  of  such  positive  scope 
as  to  entitle  it  to  be  considered  as  evidence 
of  a  waiver  of  the  presentment  and  notice  of 
dishonor.  Strict  proof  is  required,  and  state- 
ments to  bear  the  import  attempted  to  be  at- 
tached to  those  here  made  must  be  dear  and 
unequivocal.  Keyes  v.  Fenstermaker,  24  Cal. 
329.  In  that  ease  it  is  said  that  the  law 
is  settled  that  a  promise  to  pay  by  an  in- 
dorser,  made  after  maturity  with  full  knowl- 
edge of  the  payee's  neglect  to  make  demand 
and  give  notice,  must  be  established  by  clear 
and  distinct  evidence.  To  the  same  effect  is 
another  case  cited  by  respondents,  to  wit, 
Glidden  v.  Chamberlin,  167  Mass.  486,  46  N. 
E.  103,  57  Am.  St.  Rep.  47*. 

The  points  discussed  are  the  principal  ones 
argued  upon  this  appeal.  Under  the  evi- 
dence shown,  we  think  that  the  court  was 
Justified  in  each  of  the  findings  made.  We 
conclude  also  that  the  rulings  upon  the  ad- 
mission of  evidence  were  without  prejudicial 
error. 

The  Judgments  are  aflSrmed. 

We  concur :    CONBEH,  P.  J. ;  SHAW,  J. 


(48  (M.  App.  U) 

HASKETT  V.  HARTWiCK  at  al. 


(Civ.  2936.) 


(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  Jone  1,  1920.  Hear- 
ing Denied  by  Supreme  Court  July  30,  1920.) 

Sales  «s»52(6)— Evidence  held  to  show  plale- 
tiff,  and  not  another,  was  seller  of  property. 
In  an  action  by  conditional  seller  of  auto- 
mobile to  recover  possession  thereof  as  against 


purchaser  and  his  vendees,  evidence  held  to 
show  that  plaintiff,  and  not  another,  was  the 
owner  and  had  sold  the  automobile  to  defend- 
ant purchaser. 

Appeal  from  Superior  0)urt,  Kern  County ; 
Milton  T.  Farmer,  Judge. 

Action  by  R.  C.  Haskett  against  C.  B.  Hart'- 
wick  and  others.  Judgment  for  defendants^ 
and  plaintiff  appeals.    Reversed. 

E.  A.  Klein,  of  Bakersfleld,  for  appellant 
£1.  J.  Bmmons,  «f  Bakersfleld,  for  respond* 

ents. 

JAMES,  J.  Plaintiff  in  this  action  brought 
to  recover  the  possession  of  an  automobile 
was  aggrieved  by  the  Judgment  entered 
against  him ;  hence  this  appeal. 

Defendant  Hartwlck  had  possession  of  the 
automobile  In  question.  Ee  attempted  to 
transfer  title  thereto  for  a  valuable  consid- 
eration  to  Herges,  and  Berges  In  tt^m  at- 
tempted to  sell  the  machine  to  Swett  Bergea 
and  Swett  appear  as  alleged  Innocent  pur> 
chasers  resisting  the  claim  of  Haskett,  the 
plaintiff.  In  support  of  his  side,  of  the  case^ 
plaintiff  Introduced  a  condltl(xial-sale  con- 
tract made  between  him  and  Hartwlck  where- 
by he  agreed  to  sell  and  Hartwlck  agreed  to 
buy  the  automobile.  An  initial  payment  on 
account  was  acknowledged  In  the  writing  to 
have  been  received  by  Haskett,  and  monthly 
Installments  were  provided  to  he  paid  until 
the  whole  sum  agreed  upon  was  satisfied.  In 
the  meantime  the  contract  contained  provi- 
sions reserving  title  in  the  vendor  and  pro- 
viding that  In  case  of  default  In  payments 
Haskett  might  take  possession  of  the  prop- 
erty. All  of  these  provisions  were  the  famil- 
iar ones  usually  contained  in '  contracts  of 
that  kind.  Haskett's  testimony  further  show- 
ed that  payments  as  agreed  upon  had  not 
been  made  by  Hartwlck.  Plaintiff,  learning 
that  Hartwi(^  had  attempted  to  dispose  of 
the  machine  and  that  It  had  iwssed  out  of 
his  possession,  resting  finally  in  the  hands  of 
Swett,  brought  this  action  to  recover  posses- 
sion or  the  value  of  the  automobile.  The 
original  parties  defendant  were  Hartwlck  and 
Swett,  Berges  having  afterwards  been  per- 
mitted to  intervene  and  become  a  party  to  the 
suit  Berges'  defense  was  similar  to  that  of 
Swett  We  do  not  find  that  any  appearance 
was  made  on  the  part  of  Hartwlck.  By  the 
answers  and  the  Intervention  pleading.  Issue 
was  made  as  to  the  ownership  of  the  automoi- 
bile  being  in  the  plaintiff,  and  facts  were  al- 
leged for  the  purpose  of  showing  that  plain- 
tiff was  estopped  from  denying  the  authority 
of  Hartwlck  to  transfer  title  to  the  machine. 

The  material  point  In  the  case  Is  as  to 
whether  the  evidence  sustains  the  findings  of 
the  trial  judge.  In  those  findings  It  was  de- 
termined that  the  plaintiff  was  not  the  owner 
or  entitled  to  possession  of  the  automobile; 
that  Hartwlck  had  purchased  the  property 
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from  a  motorcar  company  In  the  dty  of  Los 
Angeles  on  August  18,  1917;  and  that  said 
motorcar  company  was  the  owner  thereof  at 
tbe  time  of  said  sale.  The  Judgment  was 
that  plaintiff  take  nothing,  and  the  defend- 
ants Barges  and  Swett  recover  their  costs. 
In  order  to  establish  ownership  In  Hartwick, 
Berges  and  Swett  called  a  bookkeeper  of  the 
Leach  Motorcar  Company,  the  original  ven- 
dor of  the  machine,  who  testified  that  the 
books  of  that  company  showed  a  transaction 
had  with  Hartwick,  commencing  on  August 
18th  and  concluded  on  the  20th,  whereby  the 
company  sold  to  Hartwick  the  automobile. 
This  bookkeeper  spoke  only  by  the  authority 
of  the  records  In  his  possession,  and  had  no 
direct  part  in  the  claimed  transaction  had 
with  Hartwick.  On  the  other  hand,  plaintiff 
produced  a  bill  of  sale  of  the  machine  made 
directly  to  him  by  the  same  motorcar  com- 
pany and  dated  August  20th.  He  supplements 
ed  that  evidence  with  the  sworn .  testimony 
that  he  (the  plalntitt)  was  engaged  In  a 
brokerage  business  in  the  course  of  which 
he  purchased  automobiles  for  persons  who 
desired  them  and  made  sale  of  the  desired 
automobiles  to  such  persons  upon  similar  con- 
tracts as  that  which  he  exhibited  and  which 
he  testified  had  been  signed  by  Hartwick; 
that  at  about  the  date  of  the  bill  of  sale  Hart- 
wick had  requested  that  he  purchase  for  him 
from  the  Leach  Motorcar  Company  the  auto- 
mobile in  question;  and  that  be  (the  plain- 
tlfF)  ha^,  after  agreeing  upon  the  terms  of  the 
contract,  made  a  bargain  with  the  motorcar 
people  and  had  actually  received  delivery  of 
the  automobile  on  the  premises  of  the  Leach 
Company,  and  had  then  turned  it  over  to 
Hartwick  under  the  contract  already  referred 
to.  When  his  attention  was  called  to  the  fact 
thtft  It  appeared  that  Hartwick  had  had  deal- 
ings with  the  Leach  Company  regarding  the 
same  machine,  he  testified  that  he  knew  in 
fact  that  Hartwick  had  had  negotiations  af- 
fecting the  same  car;  that  Hartwick  had 
turned  in  an  old  automobile  on  account  and 
had  given  a  check,  which  check  was  dis- 
honored for  lack  of  funds;  and  that  the 
motorcar  ctanpany  had  canceled  the  sale  be- 
fore delivery  was  made  to  Hartwick.  The 
testimony  of  the  plaintiff  was  in  no  wise  con- 
tradicted, unless  it  may  be  said  that  the  testi- 
mony of  the  bookkeeper  of  the  Leach  Com- 
pany presented  a  contradiction  as  to  the 
facts.  The  case,  as  we  view  it  upon  the  evi- 
dence, presented  no  such  conflict  Plaintiff 
produced  Hartwlck's  written  contract  as  to 
the  making  of  which  there  was  no  denial 
whatsoever.  By  that  contract  it  appeared 
that  plaintiff  had  conditionally  sold  to  Hart- 
wick the  automobile,  reserving  title  in  him- 
self until  all  payments  had  been  made.  No 
witness  was  introduced  to  contradict  plain 
tiff's  statement  as  to  the  termination  of  the 
negotiations  between  Hartwick  and  the 
motorcar  company  looking  to  a  sale  of  the 


machine  to  the  former.  PlalntUTs  testimony 
was,  as  already  noted,  that  that  deal  had  fall- 
en through  because  Hartwlck's  check  given  in 
part  payment  of  the  price  was  dishonored. 
The  mere  fact  that  upon  the  books  of  the 
Leach  Company  there  appeared  a  record  of  a 
transaction  with  Hartwick  was  not  incon- 
sistent at  aU'with  the  explanation  given  by 
plaintiff  of  that  transactlcHi.  That  the  motor- 
car company  did  not  cancel  that  record,  or 
make  an  entry  evidencing  the  nullity  of  the 
purported  deal  with  Hartwick,  Indicates  only 
that  such  was  not  their  method  of  bookkeep- 
ing or  that  they  had  been  neglectful  in  re- 
cording the  facts  showing  the  termination  of 
the  transaction.  The  evidence  did  not  show 
facts  sufllcient  to  Justify  the  legal  conclusion 
that  the  plaintiff  by  any  act  of  his  became 
estopped  from  asserting  his  title  and  right 
to  possession  of  the  automobile  as  against 
subsequent  purcdiasers  thereof;  neither  did 
the  court  so  find. 

For  the  reasons  given,  It  seems  qoite  plain 
that  the  determination  of  the  trial  court  can- 
not be  sustained. 

The  Judgment  is  reversed. 

We  concur:    OONRHT,  P.  J.;  8BAW,  J. 


(47  Cal.  App.  745) 
RICHMOND  V.  DENNY  et  al.     (CIV.  3393.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    May  26,  1920.) 

1.  Records  «=9l7(2,3)— Usiess  satlsHed  that 
destroyed  record  was  as  claimed,  court  may 
refuse  to  restore  It. 

On  application  to  restore  a  lost  or  destroy- 
ed record  in  a  divorce  action,  held  that  under 
St.  1906  (Ex.  Seas.)  p.  73,  I  2,  the  trial  court, 
not  being  fully  satisfied  that  the  provision  for 
alimony,  alleged  to  have  been  part  of  the  orig- 
inal divorce  decree,  correctly  expressed  the 
order  made,  was  justified  in  refusing  to  direct 
the  restoration,  particularly  in  view  of  peti- 
tioner's long  delay,  the  application  not  being 
made  until  more  than  30  years  after  the  di- 
vorce, and  also  after  the  death  of  the  peti- 
tioner's former  husband. 

2.  Witnesses  «=s2S8— Testimony  as  to  date  •f 
action  based  on  record  not  made  by  witnsss 
Inadmissible. 

In  an  action  to  restore  the  record  of  a  d«> 
stroyed  divorce  judgment,  it  was  not  error  to 
refuse  to  allow  a  witness  to  testify  as  to  the 
date  of  the  action  from  ■  record  of  a  title  and 
trust  company,  which  was  not  made  by  tlie 
witness  or  under  her  direction. 

3.  Evidence  «=»320— Testimony  based  on  hear- 
say properly  excluded. 

Testimony  based  on  hearsay  is  properly  ex- 
cluded. 
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4.  Witnesses  «=>3I3— Tests  showing  that  plain- 
tiff had  a  remarkable  memory  properly  ex- 
oladed. 

In  an  action  for  the  restoration  of  a  lost 
or  destroyed  record,  tests  showing  that  plaintiff 
had  a  remarkable  memory  were  properly  ez- 
daded. 

5.  Wttnesses  «=»I64(2)  —  Conversation  wtth 
deceased  defendant  In  proceeding  to  restore 
lost  reeoFd  Inadmissible.. 

In  an  action  to  restore  the  alimony  pro- 
'▼ision  of  a  lost  or  destroyed  record  in  a  di- 
vorce action,  testimony  as  to  a  conversation  be- 
tween pUuntiff  and  her  former  husband,  since 
deceased,  showing  that  he  knew  the  divorce 
had  been  granted  and  the  amoant  of  alimony, 
etc.,  was  properly  excluded. 

6.  Appeal  and  error  «=>  1 04 1  (2)— Refusal  to 
allow  amendments  to  complaint  not  prejudi- 
cial. 

Where  the  amended  petition  sufficiently 
presented  the  facts  for  restoration  of  a  lost  or 
destroyed  record,  the  refusal  to  allow  amend- 
ments was  not  prejudicial. 

Appeal  from  Superior  Conrt,  City  and 
Connty  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  Bra  F.  Richmond,  formerly  Eva 
P.  Denny,  against  Helen  V.  Denny,  execu- 
trix, and  others.  From  the  Judgment  re- 
fdsing  to  restore  the  lost  or  destroyed  rec- 
ord In  accordance  with  plalntlfrs  applica- 
tion, plaintiff  appeals.    Affirmed. 

Louis  P.  Duukley  and  George  F.  Owens, 
both  of  San  Francisco,  for  appellant 

Jas.  P.  Sweeney  and  Frank  J.  Fontes,  both 
of  San  Frandsco,  for  respondents.  ' 

WASTE,  P.  J.  This  Is  an  appeal  from  a 
Judgment,  or  order,  of  the  trial  court  refus- 
ing to  restore  a  lost  or  destroyed  record,  in 
conformity  with  appellant's  application  for 
restoration  of  the  records  in  the  case  of  Eva 
F.  Denny  v.  Orion  O.  Denny,  a  divorce  a«<- 
tlon  instituted  by  the  appellant  against  her 
husband,  since  deceased,  in  1884,  the  record 
of  which  was  destroyed  in  the  conflagration 
of  April  18,  1906.  The  court  found,  in  sub- 
stance and  restored,  the  complaint,  the 
summons,  service  pf  which  was  made  and 
default  entered,  the  findings,  and  the  decree 
of  divorce.  It  refused  to  incorporate  in  the 
decree  an  alleged  provision  granting  the 
plaintiff  the  sum  of  $250  per  month  as  and 
for  permanent  alimony,  for  the  maintenance 
and  support  of  plaintiff  alone,  commencing 
September  1,  1884.  The  restoration  of  the 
decree  of  divorce  as  presented  would  have 
laid  the  foundation  for  a  Judgment  In  favor 
of  the  petitioner,  which  could  have  been 
made  the  basis  of  a  claim  against  the  estate 
of  the  deceased. 

The  lower  court  found  that — 


"In  view  of  the  impecunious  condition  of  the 
defendant  [the  deceased  husband]  in  said  ac- 
tion at  the  time  of  said  trial,  as  disclosed  by 
the  evidence  herein,  that  no  such  amount  as 
the  sum  of  $250  per  month  was  awarded  to 
plaintiff  for  the  support  of  herself  alone; 
*  *  *  that,  at  the  time  of  the  destruction 
of  said  records  by  fire,  the  said  Eva  F.  Rich- 
mond (formerly  Eva  F.  Denny)  was  a  resident 
of  the  city  and  connty  of  San  Francisco;  that, 
in  failing  to  apply  for  the  restoration  of  said 
record  for  more  than  32  years  since  the  date 
of  said  decree  of  divorce,  and  more  than  10 
years  after  the  destruction  of  the  records  here- 
in, and  more  than  6  months  after  the  date  of 
the  death  of  said  Orion  O.  Denny,  the  said  Eva 
F.  Richmond,  formerly  Eva  F.  Denny,  was  guil- 
ty of  laches,  in  allowing  an  unreasonable  length 
of  time  to  dapse  before  the  filing  of  said  peti- 
tion herein,  thus  rendering  uncertain  and  un- 
satisfactory to  the  court  the  testimony  offered 
as  to  the  c(Kitents  of  the  proposed  record." 

[1]  The  act  providing  for  the  restoration 
of  lost  or  destroyed  records  provides,  in  part: 

"If,  upon  such  hearing  the  court  shall  be  sat- 
isfied that  the  statements  contained  in  such 
written  application  are  true,  the  court  shall 
make  an  order  reciting  what  was  the  substance 
and  effect  of  such  lost,  injured,  or  destroyed 
judgment"    Stats.  Ex.  Sess.  1906,  p.  78,  |  2. 

While  the  attorney  of  record  for  the  plain- 
tiff in  the  divorce  action  testified  that,  to 
the  best  of  'her  recollection,  the  complaint 
prayed  for,  and  the  decree  contained,  a  pro- 
vision awarding  $260  to  the  plaintiff  as  her 
permanent  alimony,  the  uncontradicted  tes- 
timony of  the  plaintiff  was  that  she  testi- 
fied, upon  the  trial  of  the  divorce  action, 
that  her  husband  had  no  business  or  occu- 
pation; that  his  father  put  him  In  busi- 
ness In  Seattle;  that  he  did  not  '"make  good"; 
that  she  and  her  husband  were  living  up- 
on the  bounty  of  defendant's  father;  that 
the  largest  amount  that  the  defendant  hatl 
ever  received  from  his  father,  as  an  al- 
lowance, was  $150  per  month;  and  that 
these  facts  were  true.  There  was  therefore 
sufficient  warrant  for  the  court's  action  in 
holding  the  evidence  unsatisfactory,  and  in 
refusing  to  Include  the  alimony  provision  In 
the  decree  as  restored,  and  ample  justifica- 
tion for  the  remark  of  astonishment  of  the 
trial  Judge,  the  same  one  before  whom  the 
action  was  tried  some  32  years  ago,  that  be, 
"having  heard  that  the  man  was  only  getting 
$150,  ordered  him  to  pay  $250." 

The  lower  court,  not  being  fully  satisfied 
from  the  evidence  adduced  In  support  there- 
of that  the  provision  for  alimony,  alleged 
to  have  been  a  part  of  the  original  decree 
of  divorce  correctly  expressed  the  order  pre- 
viously made  by  it,  was  Justified  In  refusing 
to  direct  the  restoration  of  the  record,  to  the 
extent  of  Including  It.  Kaufman  v.  Shaln, 
111  Cal.  16,  21,  43  Pac.  383,  52  Am.  St  R«p. 
139.    Regardless  of  the  question  of  the  effect 
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of  tbe  Ions  delay  in  making  the  application, 
and  the  strong  Inference  thereby  arising,  the 
failure  of  the  petitioner  to  satisfy  the  lower 
court  aa  to  tbe  contents  of  tbe  destroyed 
decree  was  fatal  to  her  causa 

Certain  errors  complained  of  by  the  ap' 
pellant  may  be  briefly  disposed  of.  The  ob- 
jection that  the  executrix  and  executors  of 
the  estate  of  the  deceased  defendant  in  the 
state  of  Washington  were  allowed  to  appear 
and  defend  the  action  was  expressly  waived 
in  tbe  court  l>elow,  and  no  motion  was  made 
to  strike  out  their  answer,  the  reriflcatlon  of 
which,  by  the  attorney  for  tbe  defendant, 
complied  with  the  requirements  of  the  Code. 

[2-4]  It  was  not  error  to  refuse  to  allow 
the  witness,  Mrs.  Falti,  to  testify  regarding 
the  date  of  the  dlvorre  action  from  a  record 
of  the  Title  Gnararty  &  Trust  Company, 
which  was  not  made  6y  the  witness,  or  under 
her  direction.  The  evidence  of  tbe  plaintiff 
that  she  luiew  her  husband,  the  defendant, 
was  served  with  summons  in  the  divorce 
action  In  San  Francisco  was  based  on  hear- 
say,  and  was  properly  excluded.  Neither 
was  it  error  to  refuse  to  permit  plalntlfTs 
counsel  to  show  by  tests  of  her  recollection 
that  she  had  a  remarkable  memory. 

[51  The  appellant  urges  as  one  of  the 
grounds  of  her  appeal,  that  the  court  erred 
in  refusing  to  allow  the  plalntitF  to  testify 
as  to  conversations  had  by  her  with  the  de- 
fendant subsequent  to  the  divorce  action,  for 
the  purpose  of  showing  that  he  was  served 
personally  In  the  dty  and  county  of  San 
Francisco,  that  he  knew  a  divorce  had  been 
granted,  and  that  he  knew  the  amount  of 
the  permanent  maintenance,  and  the  other 
facts  contained  In  the  decree  of  divorce.  On 
this  ground  the  evidence  was  immaterial  In 
a  proceeding  to  restore  the  lost  record,  and 
was  properly  excluded,  regardless  of  the 
other  reasons  urged  by  respondents  In  their 
objections,  and  which  seem  to  have  been 
favored  by  the  lower  court  The  claim  that 
the  rejected  testimony  would  have,  had  some 
bearing  on  the  matter  of  laches  of  the  peti- 
tioner appears  to  be  an  afterthought  Such 
contention  was  not  made  in  the  lower  court 

[6]  The  alleged  facts  as  to  the  contents 
of  the  destroyed  documents  were  fairly  pre- 
sented by  the  amended  petition  for  the  res- 
toration, and  the  action  of  the  court  in  not 
permitting  certain  minor  amendments  was 
not  prejudicial  to  the  rights  of  the  petitioner. 
The  motion  for  a'  new  trial  was  properly 
denied.  No  statutory  provision  has  been 
called  to  our  attention  permitting  a  retrial  of 
the  limited,  and  special,  proceedings  pro- 
vided for  the  restoration  of  lost  or  destroy- 
ed records. 

i'he  order  is  afflrme<i. 

We   concur:    RICHARDS,  'J.;    WELCH, 

judge  pro  tem. 


(47  CaJ.  App.  6SX) 

TITLE  INS.  &  TRUST  CO.  V.  GOULD. 
(Civ.  3310;   L.  A.  6176.) 

(District  Court  of  Appeal,  Second  Distdct.  Di- 
vision 1,  California.    May  18,  1920.    pinion 
of  Supreme  Court  in  Bank  Denying  Hearing, 
July  16,  1920.) 
f.  Abatement  and  revival  «s»75(l)— Snmmona 
OH  original  oamplalnt  need  not  be  served  oa  . 
representative  of'^deoeased   defendant  after 
•upplemental  oomplaint  showino  death. 
Where  defendant  died  pending  action,  and 
supplemental  complaint  was  filed,  in  which  the 
substance  of  tbe  original  complaint  was  incor- 
porated, together  with  appropriate  allegations 
showing  the  death  of  the  defendant,  the  ap- 
pointment of  the  executor,  and  presentation  of 
the  claim,  it  was  not  necessary  to  serve  the  ex- 
ecutor with  the  summons  on  the  original  com- 
plaint;   the   supplemental  complaint  stating  a 
complete  cause  of  action  in  itself,  onder  Code 
Civ.  Proc.  i  1502. 

2.  Evidence  «s>57l(7)— Covrt  nay  datermlaa 
value  of  legal  servloes,  regardless  ef  testi- 
mony by  attorneys. 

In  an  action  on  a  note,  the  court,  consider- 
ing the  work  performed  and  shown  in  evidence, 
was  authorized  to  form  its  own  conclusion  as  to 
the  value  of  services  performed  by  plaintilTn 
attorney,  notwithstanding  testimony  was  given 
by  experienced  attorneys  as  to  wliat  in  their 
opinion  would  be  a  reasonable  fee. 

3.  Exeeutort  and  admlnletrators  «:3>456(5)-« 
Costs  may  be  taxed  against  executor  peraoa- 
ally. 

In  an  action  against  an  executor  on  a 
daim  wliich  he  has  refused  to  pay.  It  is  with- 
in the  discretion  of  the  court  to  assess  the 
court  costs  against  the  executor  personally. 
without  making  any  particular  finding  againct 
mismanagement  or  bad  faith. 

4.  Executors  and  admlnlatratDrs  €=>434(5)— 
Presentation  prerequisite  to  oounterdalm. 

A  claim  for  damages  and  for  services  ren- 
dered an  estate  cannot  be  set  up  as  a  counter- 
claim in  an  action  by  the  executor,  where  not 
presented  against  the  estate. 

5.  Executors '  and  administrators  $=>  111(1  )-^ 
Attorney's  fees  are  allowances,  not  eharges. 

Attorney's  fees  are  not  charges  directly 
against  the  estate,  but  are  allowances  made  to 
the  administrator  or  executor. 

On  Hearing  in  Supreme  Conrt 

6.  ExeoHtors  and  adnlnlstratora  «s»434(l).» 
CoHnteroialm  for  attorney's  fees  Improper. 

Matter  of  rendering  legal  services  to  an 
estate  was  one  to  be  adjudicated  in  the  pro- 
bate proceedings,  and  could  not  be  set  up  aa  « 
counterclaim  in  an  action  on  a  note  by  the  ex- 
ecutor. 

Appeal  from  Superior  Clourt,  Lob  Angeiea 
CV>unty;  Lewis  R.  Works,  Judge. 

Action  by  tbe  Title  Insurance  &  Tmst  0>m- 
pany,  a  corporation,  q)ecial  administrator  ot 
tbe  estate  of  Samuel  F.  Baker,  deceased, 
against  James  H.  Blanchard.    Defendant  dy- 
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in?  pending  the  action,  Will  D.  Gould,  his 
executor,  was  substituted  as  defendant. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. AfBrined  In  the  District  Court  o£  Ap- 
peal, and  hearing  denied  in  Supreme  Court. 

Clara  Shortrldge  Foltz  and  Will  D.  Gould, 
both  of  lios  Angeles,  for  appellant. 

Thos.  C.  Kidg^vay  and  Chas.  H.  Brock,  both 
of  Los  Angeles,  for  respondent. 

JAMES,  J.  This  action  was  brought  In  the 
lifetime  of  James  H.  Blanchard  to  recover 
npon  a  promi^jsory  note  made  in  favor  of 
Samuel  F.  Baker,  of  whose  estate  plaintiff  Is 
the  special  administrator.  The  judgment  was 
In  favor  Of  plaintiff,  and  the  defendant.  In  his 
representative  capacity  as  executor  of  the  es- 
tate of  Blanchard,  appeals. 

[1]  Summons  in  the  action  was  not  served 
upon  Blanchard,  but  after  bis  death  his  ex- 
ecutor was  substituted  as  party  defendant 
and  a  claim  for  the  amounts  sued  for  was 
regularly  presented  to  such  executor.  The 
executor  allowed  the  claim  for  the  principal 
amount  of  the  note  and  interest,  and  reject- 
ed the  same  as  for  any  attorney's  feea  or 
costs.  Supplemental  complaint  was  then  fil- 
ed. In  which  the  substance  of  the  oilginal 
complabit  was  Incorporated,  together  with 
appropriate  allegations  showing  the  death  of 
the  maker  of  the  note,  the  appointment  of  the 
executor,  and  presentation  of  the  claim.  The 
summons  was  Issued  upon  this  supplemental 
complaint  and  served  upon  the  executor. 

One  of  the  points  made  by  appellant  is  that 
be  should  have  been  served  with  the  sunfmons 
•/a  the  original  complaint  However,  the 
plaintiff  appears  to  have  proceeded  in  strict 
compliance  with  the  law  in  such  a  case,  and 
as  the  supplemental  complaint  stated  a  com- 
plete cause  of  action  in  itself,  there  was  no 
necessity  or  requirement  that  any  other  sum- 
mons than  that  served  should  have  been  used. 
Section  1502,  Code  Civ.  Proc.  In  Falkner  v. 
Hendy,  107  Cal.  49,  at  page  52,  40  Pa«.  21,  at 
page  22,  the  court  said: 

"Section  1502  of  the  Code  of  Civil  Procedure 
provides  that,  if  an  action  is  pending  against  a 
decedent  at  the  time  of  his  death,  it  must  be 
presented  to  the  executor  or  administrator  as 
in  other  cases,  'and  no  recovery  shall  be  had  in 
the  action  nnless  proof  be  made  of  the  presen- 
tations required.'  Regularly,  in  such  cases,  a 
supplemental  complaint  should  be  filed,  alleging 
the  death  and  due  presentation  of  the  claim." 

See  Frazier  v.  Murphy,  133  Cal.  91,  66  Pac. 
826. 

In  McMInn  v.  Whelan,  27  Cal.  300,  at  page 
813,  the  court  declared: 

"By  filing  the  supplemental  complaint  and  ig- 
sning  a  summons  thereon,  the  original  action 
became  merged  in  the  action  as  supplemented 
by  the  addition  of  parties  and  knbject-matter, 
and  the  sammons  last  issned  sbonld  have  been 
■erred  by  pnblieation  'in  order  to  clothe  the 
coort  with  jnrisdlction  of  the  persons  of  the 
absent  defendants." 
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In  the  daim  as  presented  to  the  executor 
the  claimant  set  forth  that — 

"$300  is  a  reasonable  attorney's  fee  therein, 
and  in  addition  thereto  claimant  incurred  costs 
of  court  and  sheriff's  fees  amounting  to  $11.75." 

As  before  noted,  the  executor  allowed  only 
the  principal  sum  and  Interest  due,  and  re- 
jected the  "balance"  of  the  claim.  The  trial 
Judge  made  an  allowance  of  |105  for  attor- 
ney's fees  and  Included  the  $11.75  costs.  The 
additional  costs  incurred  in  this  action,  which 
amounted  to  $S.35,  were  assessed  against  the 
executor  personally.  Appellant  complains 
that  under  the  evidence  no  attorney's  fees 
should  have  been  allowed ;  also  that  the  item 
of  costs  last  mentioned'  should  not  have  been 
assessed  against  the  executor  personally. 

The  first  contention  la  based  upon  the  fact 
that  It  appeared  in  evidence  that  one  of  the 
attorneys  for  the  plaintlH  was  a  regular  paid 
attorney  of  plaintiff  corporation,  and  that 
therefore  it  appeared  that  plalntlH  had  not 
incurred  by  reason  of  this  action  any  charge 
which  it  was  not  obligated  to  pay  in  the 
course  of  its  own  business.  This  contention, 
however,  is  not  borne  out  by  the  evidence,  be- 
cause it  is  shown  that  the  main  counsel  in  the 
case  was  not  connected  with  the  plaintiff  cor- 
poration, but  was  specially  employed  by 
plaintiff,  and  that  plaintiff  was  liable  to  this 
counsel  for  such  an  amount  a^  would  com- 
pensate him  for  talB  serrlees.  This  evidence 
was  sufficient  to  sustain  the  allowance  as 
made.  On  the  last  question,  Prescott  et  al.  v. 
Grady,  91  Cal.  518,  27  Pac.  755,  Is  not  at  all 
decisive  in  favor  of  appellant's  position.  In 
this  case  it  was  particularly  alleged  In  the 
complaint  that  a  special  attorney  had  been 
employed,  and  this  attorney  testified  to  differ- 
ent acts  which  he  had  performed  in  the  con- 
duct of  the  case  from  its  commencement.  The 
court,  considering  the  work  performed  and 
shown  in  evidence,  was  authorized  to  form  its 
own  conclusion  as  to  the  value  of  such  serv- 
ices, which  were  purely  legal.  Conner  v. 
Blodget,  IS  CaL  App.  787,  124  Pac.  733; 
Bastman  v.  Sunset  Park  Land  Co.,  86  Cal. 
App.  628,  170  Pac.  642. 

[1, 3]  Even  though  testimony  had  been  giv- 
en by  experienced  attorneys  as  to  what,  in 
their  opinion,  would  be  a  reasonable  fee,  the 
court,  under  the  circumstances  of  this  case, 
might  have  disregarded  such  testimony.  It  is 
within  the  discretion  of  the  court  to  assess 
these  costs  against  the  executor  personally, 
without  making  any  particular  finding  of 
mismanagement  or  bad  faith.  Meyer  t. 
O'Ronrke,  150  Cal.  177,  88  Pac  706.  The  de- 
cision last  cited  also  holds  that,  where  the 
executor  appeals  in  his  r^resentatlve  capaci- 
ty alone  (as  Is  the  case  here),  he  is  not  an  ag- 
grieved party  in  the  sense  that  pernrfts  him 
to  contest  the  allowance  of  a  Judge  for  costs 
entered  against  him  personally. 

[4,  5]  By  way  of  counterclaim,  defendant 
charged  that  an  attachment  against  the  pr<^ 
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erty  of  his  testator  was  levied  without  cause 
or  sufficient  reason,  and  prayed  for  danttiges 
on  that  account  In  the  sum  of  $1,000.  By 
cross-complaint  he  asserted  a  charge  against 
the  estate  of  Baker  for  attorney's  fees  ren- 
dered by  the  deceased  after  the  death  of  Bak- 
er and  before  the  appointment  of  plaintiff  as 
special  administrator.  The  court  properly 
refused  to  allow  testimony  to  be  given  to  sus- 
tain either  alleged  cause  of  action.  This  rul- 
ing in  the  first  place  was  properly  made,  be- 
cause it  was  not  pretended  that  any  claim 
had  been  presented  against  the  estate  of 
Baker  covering  the  matters  alleged.  The 
presentation  of  such  a  claim  was  a  necessary 
prerequisite  to  the  bringing  of  suit.  As  to 
the  attorney's  fees,  a  further  answer  is  sug- 
gested to  the  alleged  cause  of  action  made  by 
the  cross-complaint,  to  wit:  That  attorney's 
fees  are  not  charges  directly  against  an  es- 
tate, but  are  allowances  made  to  the  admin- 
istrator or  executor.  To  this  point  respond- 
ent cites  Briggs  et  al.  v.  Breen  et  al.,  123  Cal. 
667,  66  Fac.  633,  886.  The  findings  made  by 
the  trial  Judge  sufficiently  disposed  of  the 
issues  presented. 

We  find  no  error  in  the  record  sustaining 
appellant's  plea  tor  a  reversaL 

The  Judgment  is  afflrnred. 

We  concur:  C0NRB3Y,  P.  J. ;  SHAW,  J. 

Opinion  of  Supreme  Ck>urt  tn  Bank,  Denying 
Hearing. 

ANGEMiOTTI,  C.  J.  The  application  for 
a  hearing  in  this  court  after  decision  by  the 
District  Court  of  Appeal  of  the  Second  Ap- 
pellate District,  Division  1,  is  denied. 

[I]  As  to  the  refusal  of  the  trial  court  to 
allow  testimony  to  sustain  the  claim  of  de- 
fendant's testator  for  attorney's  fees  for  serv- 
ices rendered  in  the  matter  of  the  estate  of 
Baker,  if  the  services  were  rmdered  to  some 
one  authorized  to  bind  the  estate  the  action  of 
the  trial  court  is  correct  for  the  reason  that 
the  matter  was  one  to  be  adjudicated  In  the 
probate  proceedings. 

We  concur:  SHAW,  J.;  LAWLOB,  J.; 
SDOANB,  J. 


(48  Cal.  App.  41) 

HENDERSON  v.  D.  S.  DENEHY  MERCAN- 
TILE CO.,  Inc.,  et  al.    (Civ.  2174.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   Jnne  2,  1920.) 

I.  Action  4s»38( I)— Complaint  seeking  goods 
iinilor  Bulk  Sales  Law  held  to  state  one 
oauso  of  action. 

Complaint  by  Judgment  creditor,  seeking 
goods  sold  in  violation  of  Bulk  Sales  Law. (Civ. 
Code,  §  3440),  and  setting  forth  the  judgment 
and  retnm  of  ezecntion  nulla  bona,  need  not 
allege  an  attachment  proceeding;  bat  such  al- 
legation could  do  DO  harm,  and,  since  but  one 


cause  of  action  is  stated,  a  special  demurrer 
for  uncertainty,  that  it  commingled  different 
causes  of  action,  is  without  merit. 

2.  Creditors'  suit  «=96,  13— Prooeedlogs  sup- 
plementary to  exeoutlon  not  adequate  remedy; 
resort  to  supplementary  pnuwedlng  usually 
condition  precedent. 

Generally  resort  must  be  had  to  proceedings 
supplementary  to  execution  under  Code  Civ. 
Proc.  |§  717-720,  before  a  creditors'  biU  wiU 
lie;  but  where  such  proceedings  do  not  afford  an 
adequate  remedy,  as  where  there  has  been  a  void 
transfer  of  personal  property,  and  the  trans- 
feree claims  the  title,  such  proceedings  do  not 
supersede  the  remedy  by  action. 

3.  Fraudulent  oonveyanoes  «=:>I82(I)— Fnuitf- 
■lent  grantee  of  property  personally  liable. 

A  fraudulent  vendee,  who  sells  the  pr<9- 
erty,  is  liable  for  its  value  to  the  creditors  of 
the  vendor. 

Api)eal  from  Superior  Court,  Hodoc  Cooii- 
ty;   Clarence  A.  Raker,  Judge. 

Action  by  J.  S.  Henderson  against  the 
D.  S.  Denehy  Mercantile  Company,  Incor- 
porated, and  others.  From  a  Judgment  in 
favor  of  the  named  defendant,  after  sustain- 
ing of  demurrer  to  second  amended  com- 
plaint, and  plaintiff  declining  to  farther 
amend,  plaintiff  appeals.  Reversed,  witli 
directions  to  overrule  demnrrer. 

J.  T.  Sharp,  of  Alturas,  for  appellant. 
Jamison    k    Wylle,    of    Alturas,    for   re- 
spondent. 

BURNE'ilT,  J.  The  appeal  Is  by  pUlntfff 
ttova  a  Judgment  In  favor  of  defendant 
Denehy  Mercantile  Company  after  a  de- 
murrer to  a  second  amended  complaint  had 
been  sustained  and  the  plaintiff  had  declined 
to  amend.  The  sole  question  on  this  appeal 
is  therefore  the  sufficiency  of  said  amended 
complaint.  Appellant  has  made  and  present- 
ed a  syfiopsis  of  said  complaint,  which  we 
substantially  adopt  in  the  foUovring  state- 
ment: 

On  April  30,  1918,  M.  Hotchkiss  &  Sons, 
retail  merchants  of  Lake  City,  Modoc  coun- 
ty, Cal.,  while  indebted  to  plaintiff's  assign- 
ors in  the  sum  of  $1,197.01,  sold  and  delivered 
their  stock  in  trade,  of  the  value  of  $3,000, 
to  the  defendants  herein. 

"That  neither  the  said  M.  Hotchkiss  ft  Sona 
nor  said  defendants,  D.  S.  Denehy  Mercantile 
Company,  Incorporated,  and  John  H.  Horn- 
back,  or  either,  or  any  of  them,  either  at  least 
seven  days  before  the  consummation  of  said 
sale,  or  transfer,  or  assignment,  or  ever,  or  at 
all,  recorded,  or  caused  to  be  recorded,  nor  was 
there  at  any  time  recorded  on  behalf  of  either 
of  said  persons,  or  at  all,  in  the  office  of  the 
county  recorder  of  the  county  of  Modoc,  state 
aforesaid,  or  any  other  place,  a  notice  of  said 
intended  sale,  transfer,  or  assignment,  nor  waa 
there  ever  reporded  a  notice,  or  any  notice,  aa 
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of  the  CStH  Code  of  the  state  of  California; 
that  no  notice  of  said  intended  sale,  transfer, 
or  assignment,  of  any  kind,  character,  or  de- 
scription, was  filed,  or  recorded,  or  filed  for 
record,  either  in  the  office  of  the  county  record- 
er of  the  county  of  Modoc,  state  aforesaid, 
where  said  stoclt  in  trade  was  situated,  or  at 
tny  other  place." 

On  August  5,  1918,  plaintiff  brought  suit 
on  his  assignors'  claims,  and  on  September  5, 
1918,  procured  judgment  thereon  against 
Hotchklss  &  Sons,  and  caused  a  writ  of  exe- 
cution to  be  levied  by  way  of  garnishment 
on  defendants  in  this  action,  and  by  way 
of  direct  levy  on  all  other  known  property 
of  said  Hotchklss  &  Sons  In  Hodoc  county, 
Cal.  Defendants  denied  baying  any  property 
belonging  to  Hotchklss  &  Sons,  and  asserted 
themselves  to  be  the  owners  of  said  stock  In 
trade,  and  refused  to  turn  over  the  same  to 
the  sheriff  for  application  to  satisfy  the 
execution.  Under  the  execution  upon  the 
other  property  the  net  receipts  of  the  sheriff 
amounted  only  to  $192.40.  With  this  excep- 
tion the  writ  was  returned  nulla  bona,  and  as 
a  result  the  plaintiff  has  an  nnsatlsfled  Judg- 
ment for  over  $1,000  against  Hotchklss  & 
Sons,  who  were  and  are  insolvent,  and  have 
no  other  property  out  of  which  the  Judgment 
can  be  realized.  After  alleging  in  conclusion 
that  the  transfer  of  the  stock  in  trade 
was  made  to  the  defendants  by  Hotchklss  & 
Sons  with  Intent  to  defraud  the  latter's  credi- 
tors, plaintiff  prays  Judgment  against  the 
defendants  for  the  delivery  to  him  of  the 
stock  in  trade,  or  sufficient  thereof  to  satisfy 
his  Judgment  against  Hotchklss  &  Sons,  or, 
in  case  delivery  cannot  be  made,  for  Judg- 
ment against  ttie  defendants,  and  each  of 
them,  for  the  amount  of  bis  Judgment  against 
Hotchklss  &  Sons,  with  interest,  etc. 

The  defendant  Denehy  Mercantile  Company 
interposed  a  demurrer  upon  the  grounds: 
(a)  That  the  complaint  did  not  -state  a 
canse  of  action;  (b)  that  several  causes 
were  Improperly  united;  (c)  that  they  were 
not  separately  stated;  and  (d)  that  the 
complaint  was  ambiguons,  unintelligible,  and 
uncertain.  The  action  is  dearly  in  the 
natnre  of  a  "creditors'  bill,"  and  we  can  seci 
no  valid  objection  to  the  complaint 

[1]  We  are  satisfied  that  only  one  cause  of 
action  is  attempted  to  be  stated.  The  al- 
leged fbcts  show  plaintiff  to  be  a  Judgment 
creditor,  who  has  attempted  unavaillngly  by 
legal  methods  to  satisfy  his  Judgment,  and 
then  invokes  the  equitable  power  of  the 
conrt  to  subject  to  his  claim  the  property 
of  the  Judgment  debtor  which  has  been  frand- 
ulently  conveyed  to  another  party.  The  al- 
legations In  reference  to  the  garnishment  and 
proceedings  under  execution  have  no  legal 
relation  to  a  separate  cause  of  action,  but 
are  simply  Indicative  of  the  efforts  made  by 


to  the  equitable  action.  Indeed,  it  has  been 
held  in  this  state  that  such  attempt  must  be 
made  before  the  creditor  is  in  a  position  to 
attack  the  fraudulent  conveyknce.  In  Bick- 
erstaff  v.  Doub,  10  Cal.  109,  79  Am.  Dec.  204, 
it  was  said: 

"A  frandolent  sale  cannot  b«  attaclced  by  a 
creditor  merely  from  the  fact  that  he  is  a  cred- 
Itor,  but  only  when  he  has  a  judgment  estab- 
lishing his  debt,  and  an  execution  issued  there- 
on, or  has  some  process  regularly  issued,  as  in 
the  case  of  attachment,  authorizing  a  seizure 
of  the  property." 

The  complaint  herein  having  set  forth  the 
Judgment  and  the  return  of  execution  nulla' 
bona,  It  was  not  necessary  to  allege  the  at- 
tachment proceeding,  but,  of  course.  It  could 
do  no  harm.  The  special  demurrer  for  un- 
certainty, etc.,  was  based  upon  the  same  con- 
tention that  different  causes  of  action  had 
been  commingled,  and  it  is  equally  without 
merit. 

[2]  As  to  the  general  demnrrttr,  we  may 
say  that  no  material  facts  seem  to  be  omit- 
ted from  the  complaint.  The  general  rule  is, 
no  doubt,  that,  since  the  statute  provides 
for  proceedings  supplementary  to  execution 
(sections  717  to  T20,  Code  Civ.  Proc.),  resort 
must  be  had  to  such  proceedings  before  a 
creditors'  bill  will  lie.  But  if  said  statutory 
proceedings  do  not  afford  an  adequate  rem- 
edy, as  where  there  has  been  a  void  transfer 
of  personal  property  by  the  debtor  and  the 
transferee  claims  the  title,  said  supplemen- 
tary procedings  do  not  supersede  the  remedy 
by  acUon.  Rapp  v.  Whlttler,  113  Cal.  429, 
45  Pac.  708 ;  PhllUps  v.  Price,  168  Cal.  146, 
94  Pac.  617.  This  case  fklls  clearly  within 
the  exception,  as  the  complaint  alleges: 

"That  said  defendants  •  •  •  denied  and 
now  deny  that  they  had,  or  have,  any  property 
in  their  possession  belonging  to  said  M.  Botch- 
kiss  &  Sons,  and  assert  the  fact  to  be  that  said 
stock  in  trade  belongs  to  them,  the  said  de- 
fendants, and  that  they  have  title  thereto." 

[S]  However,  It  la  due  respondent's  counsel 
to  say  that  they  do  not  spedflcally  make 
this  objection.  The  only  reason  they  advance 
for  their  position  as  to  the  Insnffidency  of 
the  complaint  is  found  in  this  statement: 

"If  it  is  an  action  against  defendant,  as  the 
vendee  of  M.  Hotchklss  &  Sons,  for  purchasing 
the  stock  of  goods  without  giving  the  notice 
required  by  section  3440  of  the  Civfl  Code,  It 
fails  to  state  a  cause  of  action.  The  effect  of 
that  statute  is  simply  to  make  such  sale  void 
and  leave  the  title  to  the  property  in  the  ven- 
dor so  far  as  the  creditors  are  concerned.  In 
other  words,  the  plaintiff  could  have  levied  his 
execution  or  attachment  upon  these  goods 
while  they  were  in  the  hands  of  M.  Hotchklss 
&  Sons,  and  this  sale  without  notice  did  not 
prevent  bint  from  following  the  goods  and  levy- 
ing upon  them  in  the  hands  of  the  vendee  of 
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said  M.  Hotcbklss  and  Sons.  The  remedy  of 
the  plaintiff,  if  defendant  pnrchased  the  stock 
of  goods  withoQt  giving  the  notice  reqnired  by 
section  3440  of  the  Civil  Code,  was  to  follow 
and  seize  the  goods." 

Tbe  foregoing  may  be  considered  as  a  sug- 
gestion tbat  tbe  complaint  should  show  the 
said  Mej^  to  have  been  taken.  So  considered, 
It  Is  snflSclent  to  say  that  therein  it  Clearly 
appears  that  Just  that  coarse  was  pursued. 
It  api)earB: 

That  the  property,  was  in  the  possession  of 
said  defendant  D.  S.  Denehy  Mercantile  Com- 
pany—the only  defendant  that  lias  appeared  In 
tlu's  court— and  that  the  sheriff  levied  upon  said 
property  the  writ  of  execution.  "That  after  the 
levy  of  said  writ  of  execution  upon  said  defend- 
ant D,  S.  Denehy  Mercantile  Company,  it  neg- 
lected, failed,  and  refused,  and  still  neglects, 
fails,  and  refuses,  to  deliver  over  to  said  sher- 
iff, for  the  plaintiff,  thfe  aforesaid  !<tdck  in  trade, 
or  any  part  thereof,  so  received  by  it  as  afore' 
avid  from  said  M.  Hotchkiss  &  Sons,  or  to  pay 
to  said  sheriff  the  value  thereof,  or  any  part 
thereof,  or  to  pay  unto  said  sheriff  the  amount 
named  in  said  writ  of  execution,  or  any  part 
thereof."^  That  the  plaintiff  did  not  take  actual 
possession  of  the  property  was  due  to  the  ac- 
tion of  the  company  in  refusing  to  pernnit  It, 
and,  of  course,  it  cannot  attach  any  saying  vir- 
tne  to  its  own  wrong. 

It  may  be  added  that,  if  respondent 
company  had  not  interfered,  no  doubt  the 
sheriff  would  have  taken  the  property  into 
his  possession  and  sold  it  to  satisfy  the  de- 
mand, and  this  action  wottld  never  have  been 
brought.  Nor  do  we  tliink  there°ls  any  merit 
In  the  claim  that  it  does  not  appear  but  that 
the  property  at  the  time  of  the  beginning  of 
the  action  -  was  in  tbe  possession  of  some 
other  party,  and,  if  so,  the  action  would  not 
Ue  against  thes^  defendants.  But  this  is  a 
mistake,  l>otb  as  to  tbe  t&ct  and  as  to  the 
law.    The  t&ct  la  alleged  aa  follows : 

"That  at  all  times  herein  mentioned,  and  since 
the  30th  of  April,  1918,  said  defendant  D.  8. 
Denehy  Mercantile  Company,  Incorporated,  has 
had  sole,  ezclusivo,  continuous,  and  unqualified 
possession  of  all  the  goods,  wares,  and  mer- 
diandise  belonging  to  said  M.  Hotchkiss  &  Sons, 
and  now  is  the  sole  and  exclusive  and  nnquali- 
fied  possessor  of  said  stock  of  merchandise, 
and  the  whole  thereof." 

Moreover,  If  tbe  company  bad  transferred 
the  property,  tbe  fraudulent  vendee  would 
still  be  liable  for  tbe  value  of  the  property 
to  the  creditors  of  the  vendor.  Swlnford 
T.  Rogers,  23  Cal.  234;   20  Cyc.  p.  630. 

We  are  satisfied  that  the  ruling  of  the  trial 
court  was  erroneous,  and  the  judgment  is 
therefore  reversed,  with  directions  to  overrule 
the  demurrer. 

We  concur :  NIGOL,  Presiding  Judge  pro 
tern.;   HABT,  J. 


(48  Cat  App.  46) 
BOYD  V.  BEARCE  at  al.    (Civ.  2168.) 

(District  Court  of  Appeal,  Third  District,  Call- 
fomia.   June  2,  1920.) 

1.  Bills  and  nptea  <8=>523— Evidence  held  to 
show  fraud  In  procuring  possession  of  note. 

In  an  action  on  a  note,  evidence  held  suf- 
ficient to  support  the  finding  of  the  trial  court 
that  a  fraud  was  perpetrated  on  plaintiff  by 
the  maker's  codefendant,  as  alleged  in  tbe 
complaint,  in  securing  possession  of  the  note 
from  plaintiff. 

2.  Bills  and  notes  «=>  1 55— provision  for  ao- 
oeleratlon  of  time  of  payment  on  default 
renders  note  nonnegotlable. 

A  note  having  a  provision  for  acceleration 
of  time  of  payment  of  the  principal  if  any  in- 
stallment of  interest  was  not  paid  was  nonne- 
gotiable,  and  any  subsequent  purchaser  or  hold- 
er is  held  to  stricter  accountability  as  to  notice 
,of  any  infirmity  in  the  title  of  the  one  trana- 
f erring  it  than  in  case  of  a  negotiable,  instru- 
ment. 

3.  Bills  and  Mteo  4a>354-^lnadec|nacy  of  eon- 
•idaratioB  evidence  as  to  holder's  good  faith. 

Inadequacy  of  consideratioB  paid  for  a  note 
is  a  circumstance  proper  to  be  considered  in 
determining  the  question  of  good  faith  on  the 
part  of  the  person  who  takes  it. 

4.  Bills  and  notes  «=3354 — Maker  of  nonnegO' 
tiabia  note  must  inquire  Into  right  of  per- 
son olfarlnfl  to  tarreader  note  for  half  Its 
face  value. 

Where  the  maker  of  a  nonnegotiahle  note 
has  a  good  deal  of  paper  out,  and  a  third  party 
offers  to  sell  him  his  own  nonnegotiahle  note 
for  less  than  half  its  face  value,  he  is  under 
duty  to  make  some  Inquiry  as  to  why  the  third 
party  makes  such  cobcession,  and  under  what 
circumstances  he  came  into  the  possession  oC 
the  Instrument.    ' 

5.  Bills  and  notes  «=»525-^vldenoe  held  t* 
show  purchase  of  note  by  maker  was  dot  ta 
good  faith. 

In  an  action  on  a  nomiegotiable  note  dellr- 
ered  by  the  payee  to  a  third  party  and  by  him 
sold  to  the  maker  for  less  tiian  half  its  face 
value,  evidence  held  to  support  the  trial  court's 
finding  that  the  note  was  not  purchased  by  the 
maker  in  good  faith. 

Appeal  from  Superior  Cotirt,  San  Joaqnin 
County ;  J.  A.  Plummer,  Judge. 

Action  by  Josephine  P.  Boyd  against  Byron 
A.  Bearce  and  M.  P.  Fries.  From  judgmeat 
for  plaintiff,  defendant  Bearce  appeals.  At' 
firmed. 

Arthur  Zu  Levlnsky,  of  Stockton  (Clar> 
ence  B.  Fleming,  of  Stockton,  of  counsel),  Cor 
appellant. 

Harris  &  Hnyhurst,  of  Fresno,  and  O.  W. 
Miller,  of  StodEton,  for  respondent. 

BURNETT,  J.  l%e  appeal  is  from  th^ 
Judgment  rendered  In  -  favor  of  plaintiff  by ' 
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the  superior  couM  of  San  Joaquin  county. 
The  defendant  Bearce  was  indebted  to  plain- 
tiff in  the  sum  of  $2,958.68,  evidenced  by  bis 
promissory  note  in  that  amount,  dated  April 
22,  1916,  bearing  interest  at  the  rate  of  7 
Iier  cent  per  annum.  Said  note  required  the 
"interest  to  be  paid  annually,  and,  if  not  so 
paid  as  it  becomes  due,  to  bear  interest  at 
the  same  rate  as  said  principal  sum,  but  if 
default  be  made  in  the  payment  of  interest, 
then  the  principal  sum  of  this  note  shall  Im- 
mediately become  due  at  the  option  of  the 
holder  hereof."  The  firat  year's  interest  on 
the  note  was'  not  paid,  and  plaintiff's  attor- 
neys wrote  to  defendant  Bearce  on  May  11, 
1817,  demanding  payment  of  the  interest,  and 
again  on  May  18th  following,  notifying  said 
defoidant  that  the  idaintlff  elected  to  de- 
clare the  whole  of  said  note  due  -and  de- 
manding payment  of  the  simi.  On  May  22, 
1917,  defendant  wrote  to  said  attorneys  that 
be  had  paid  the  note  In  full,  having  pur- 
chased the  same  from  the  defendant  M.  P. 
Fries  on  or  about  the  18th  day  of  May,  1917. 
About  the  15th  day  of  May,  1917,  defendant 
Fries  called  upon  plaintiff  for  the  puriKMe  of 
inducing  her  to  let  him  have  the  Bearce  note 
for  collection.  After  some  conversatlcm  Mrs. 
Boyd  delivered  the  note  to  Fries  and  he  in 
return  gave  her  his  note  for  $1,600,  and 
for  security  gave  her  8,200  shares  of  the  cap- 
ital stock  of  Shasta  National  Gopper  Com- 
pany and  an  agreement  in  writing  as  fol- 
lows: 

"Fresno,  OaL,  May  15,  1917. 
"Mrs.  Josephine  P.  Boyd,  Fresno,  Calif.— 
Dear  Madam:  In  addition  to  the  secured  note 
given  you  this  date,  I  hereby  promise  and  agree 
to  pay  all  mosey  collected  on  the  Byron  A. 
Bearce  note  given  me  this  day,  over  and  above 
the  sum  of  |1,600.  ,    M.  P.  Fries." 

On  May  15th  Fries,  at  Fresno,  called  Mr. 
Bearce,  at  Stockton,  by  telephone  and  asked 
him  what  he  would  pay  for  the  Boyd  note. 
Mr.  Bearce  finally  agreed  to  pay  50  cents  on 
the  dollar  and  wired  Fries  to  that  effect 
Several  days  later  Fries  came  to  Stockton 
with  the  note  and  Mr.  Bearce,  according  to 
bis  testimony,  on  seeing  that  -the  same  was 
properly  Indorsed,  gave  Fries  a  check  for 
$1,350  and  credited  him  with  $250  on  account 
of  money  which  Fries  at  that  time  owed  to 
Mr.  Bearce.  On  November  6,  1917,  Fries 
■ent  Mrs.  Boyd  a  check  for  $56  in  payment  of 
the  Btuq  semiannually  due  on  his  note  for 
$1,600.  This  check  was  received  by  Mrs. 
Boyd  and  delivered  to  her  attorney,  Judge 
Harris,  who  on  November  7th  returned  the 
same  to  Mr.  Fries  with  the  statement  that 
Mrs.  Boyd  bad  not  accepted  Fries'  note. 
About  six  months  later  Fries  sent  another 
check  to  Mrs.  Boyd  for  $112,  covering  the 
first  year's  interest  on  his  note  for  $1,600, 
and  this  was  likewise  returned  to  Fries. 
Thereafter  Mrs.  Boyd  brought  suit  against 
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Bearce  for  the  full  amount  of  the  note,  and 
the  court  gave  her  Judgment  for  said  full 
amount,  together  with  $300  attorneys'  fees. 
Fries  was  never  served  and  did  not  appear 
at  the  trial.  Plaintiff  claimed  in  her  com- 
plaint that  Fries  fraudulently  obtained  pos- 
^e88ion  of  said  note  and  tliat  defendant 
Bearce  paid  no  consideration  for  it,  and 
that  at  the  time  it  was  delivered  to  him  be 
was  fanzUlar  with  the  facts  constituting  the 
fraud  consummated  by  Fries  and  that  said 
defendant  Bearce  was  not  a  purchaser  In 
good  faith.  The  court  found  that  the  fraud 
was  perpetrated  by  Fries  as  alleged  In  the 
complaint,  and,  furthermore,  as  to  Bearce, 
that  it  is  not  true  that' he  paid  no  considera- 
tion for  said  note — 

"and  that  it  is  not  trae  that  at  the  time  it  was 
delivered  to  said  defendant  Bearce  he  knew  «f 
ttie  facts,  and  cdrcumatances  of  the  loaning  of 
said  note  to  said  defendant  Fries  by  plaintiff, 
or  the  manner  in  which  said  defendant  Fries 
came  into  the  possession  thereof,  or  that  the 
plaintiff  was  the  owner  of  said  note,  or  entitled 
to  the  possession  thereof,  and  in  that  behalf 
the  conrt  finds  that  the  defendant  Bearce  paid 
for  said  note  the  sum  of  $1,360,  and  no  more, 
and  gave  said  defendant  Fries  In  addition  to 
said  sum  a  credit  for  $250,  and  no  more;  that 
while  defendant  Bearce  did  not  have  actual 
knowledge  of  the  facta  and  circumstances,  of 
said  note  as  aforesaid  and  the  manner  in  which 
said  defendant  Fries  came  into  possession 
thereof,  said  defendant  Bearce  had  sufficient 
information  to  put  a  reasonable  person  upon 
inquiry,  and  such  inquiry  would  have  disclosed 
the  fact  that  said  Fries  got  possession  of  said 
note  through  frandulent  representations;  that 
t<aid  note  was  not  indorsed  by  said  plaintiff;  that 
said  Fries  never  had  title  to  said  note  and  nev- 
er had  right  of  possession  thereof,  and  never 
had  the  right  or  anthority  to  transfer  or  dis- 
pose of  or  to  collect  said  note  or  any  part 
thereof."" 

[1]  As  to  the  first  of  these  considerations, 
it  may  be  said  that  the  finding  of  the  court  is 
abundantly  supported.  The  testimony  of 
plaintiff  and  her  husband.  Or  of  either,  is 
sufficient  for  that  purpose.  It  may  be  ad- 
mitted that  the  transaction  as  detailed  by 
plaintiff  presents  a  somewhat  peculiar  as- 
pect, but  her  account  is  not  inherently  im- 
probable, and  we  cannot  say  that  the  lower 
court  was  not  Justified  in  believing  her.  The 
trial  Judge,  of  course,  had  the  advantages 
that  go  with  a  pers<Hial  contact  with  the  wit- 
nesses, and  having  be^i  convinced  that  plain- 
tiff was  "an  elderly  woman,  unskilled  in  the 
ways  of  the  world,  and  apparently  an  easy 
prey,"  he  had  no  difficulty  in  reconciling  her 
eccentric  conduct  with  the  theory  of  her  ve- 
racity and  entire  innocence  of  any  'wrong- 
doing. Indeed,  the  sufficiency  of  the  showing 
as  to  this  first  branch  of  the  case  does  not 
seem  to  be  seriously  disputed. 

[2]  The  other  question  is  more  worthy  of 
careful  consideration.     la  viewing  -  it,   the 
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trial  Judge  In  the  first  place  had  regard  to 
the  fact  that  the  note,  having  a  provision  for 
acceleration  of  the  time  of  payment  of  the 
principal  if  any  Installment  of  interest  was 
not  paid,  was  nonnegotlable.  Wetzel  v. 
Cale,  175  Cal.  208,  165  Pae  692.  Therefore, 
andcr  the  decisions,  any  sabsequent  purchas- 
er or  holder  Is  held  to  a  stricter  accounta- 
bility as  to  notice  of  any  infirmity  In  the  title 
of  the  one  transferring  It  than  In  case  of  a 
negotiable  Instrument  This  circumstance  Is 
of  some  moment  in  testing  the  sufficiency  of 
the  showing  made  to  justify  the  court's  con- 
clusion that  appellant  was  not  an  Innocent 
purchaser. 

[3]  One  fact  to  which  great  significance 
was  attached  Is  that  appellant  paid  only 
about  42  cents  on  the  dollar  for  his  note. 
There  Is  no  evidence  that  he  was  Insolvent  or 
unable  to  pay  the  full  amount  due,  .and  the 
circumstances  that  he  was  thus  permitted  to 
purchase  It  at  such  a  discount  would  natu- 
rally excite  the  suspicions  of  an  honest  man, 
and  should  have  led  to  an  inquiry  as  to  the 
circumstances  under  which  Fries  secured 
possession  of  the  note.  Inadequacy  of  con- 
sideration Is,  indeed,  not  conclusive,  but  the 
authorities  generally  hold  that  it  is  a  cir- 
cumstance proper  to  be  considered  In  deter- 
mining the  question  of  good  faith.  It  is  so 
held  In  Clark  v.  Tfoy,  20  Cal.  220.  The  ques- 
tion was  carefully  considered  by  i  the  Su- 
preme Court  of  Tennessee  in  Oppenheimer  v. 
Bank,  97  Tenn.  19,  36  S.  W.  705,  33  I*  R.  A. 
767,  86  Am.  St  Rep.  778,  wherein  is  quoted 
with  approval  section  291  of  Tledeman  on 
Commercial  Paper,  from  which  we  make  the 
following  extract : 

"And  it  may  be  stated,  subject  to  an  explana- 
tion of  terms,  that  an  inadequate  price  always 
puts  the  person  upon  inquiry  and  may,,  certain- 
ly, along  with  other  suspicious  circumstances, 
clinrge  him  with  notice  of  existing  defenses. 
But  every  price  is  not  inadeqnate  which  is  less 
than  the  face  valne  of  the  instrument  purchas- 
ed. Commercial  paper  of  every  kind  baa  its 
commercial  value,  rising  al>ove  or  falling  below 
par,  according  to  the  financial  credit  of  the  per- 
son liable  on  it.  Only  that  price  is  inadequate 
which  falls  below  the  market  value,  and  if  the 
disproportion  between  the  price  paid  and  the 
market  value  be  very  great,  it  is  fair  and  just 
to  presume  that  the  purchaser  had  reasonable 
grounds  for  suspecting  fraud  or  some  other 
defense  to  the  instrument.  Each  case  nrast, 
therefore,  stand  on  its  own  merits.  One-half 
the  face  value  may,  under  some  circumstances, 
l>e  a  grossly  inadequate  price,  while,  under  dif- 
ferent circumstances,  it  may  be  greatly  in  ex- 
cess of  what  the  instrunwnt  is  worth  on  the 
market." 

[4]  Herein,  there  is.  no  direct  evidence  of 
the  market  value  of  said  note,  but  it  is  fair 
to  assume  that,  if  appellant  had  been  insol- 
vent or  unable  to  pay  his  debts  in  full,  he 
would  have  made  some  showing  to  that 
ettect    He  did  testify  that  a  good  deal  of  his 


paper  was  out,  but  he  did  not  claim  that 
he  was  financially  embarrassed  in  any  way. 
Under  such  circumstances,  where  a  third 
party  offers  to  sell  to  the  maker  the  latter's 
own  note  for  lees  than  one-half  its  face 
value,  is  It  not  Just  to  exact  of  him  B<Hne 
inquiry  as  to  why  the  vendor  makes  such 
concession  and  under  what  drcnmstances  he 
came  into  possession  of  the  Instrument?  We 
think  the  transaction  would  naturally  excite 
the  suspicion  of  the  average  man,  and  his 
impulse  would  be  to  make  inquiry  of  the 
payee  of  the  note.  But,  as  far  as  the  record 
shows,  appellant  did  not  even  question  Fries 
as  to  any  of  the  circumstances  connected 
with  his  possession  or  asserted  ownership  of 
the  instrument.  This  conduct  was  rather 
singular  upon  the  theory  of  the  good  faith  of 
appellant 

Moreover,  there  are  other  circumstances  in 
the  case  "of  such  a  strong  and  pointed  char- 
acter as  necessarily  to  cast  a  shade  up<«  the 
transaction  and  to  put  the  holder  on  in- 
quiry," adopting  the  language  of  Judge 
Story  in  his  work  on  Promissory  Notes,  {  197, 

Among  these  is  the  fact  that  appellant  had 
reason  to  believe  that  Fties  was  Impecuni- 
ous. Appellant  had  been  compelled  to  sue 
him  for  a  debt  and  had  recovered  judgment, 
but  had  not  been  able  to  satisfy  it  At  the 
time  of  this  transaction  Fries  owed  him 
about  $1,500.  It  also  appears  that  Fries  by 
bis  conduct  In  selling  "Tidewater"  stock  had 
discredited  himself  with  appellant,  and  it 
seems  improbable  that  with  this  relation  ex- 
isting betwe«j  the  two  appellant  should  have 
calmly  taken  It  for  granted  that  Fries  had 
become  the  bona  fide  holder  of  the  note. 

Again,  appellant  testified  that  Mrs.  Boyd 
had  promised  him  that  she  would  not  trans- 
fer the  note,  and  two  or  three  days  before 
said  transactioui  with  FVies  appellant  re- 
ceived from  Mrs.  Boyd's  attorneys  a  letter 
containing  the  following  statements: 

"Mrs.  Josephine  T.  Boyd  has  handed  to  na 
your  note  dated  April  22. 1916.  for  the  principal 
sum  of  $2,598.68.  payable  to  her  at  the  city  of 
Fresno,  on  or  before  three  years  after  date. 
The  interest  on  this  note  fell  due  on  April  22d 
of  this  year,  hut  she  has  not  received  the  same. 
She  advised  us  that  she  wrote  yon  a  letter  a 
short  time  before  it  was  due,  requesting  pay- 
ment, but  that  she  never  received  any  reply. 
Will  yon  please  send  this  interest  to  ns  for  Mrs. 
Boyd?" 

These  circumstances  would  naturally  In- 
spire caution  In  considering  the  proposition 
of  a  stranger  to  sell  said  note  for  less  than 
60  per  cent,  of  Its  face  value. 

[S]  Moreover,  appellant  was  contradicted 
in  some  material  respects  and,  in  a  legal 
smse,  this  would  justify  the  trial  court  in 
discrediting  his  testimony.  The  fact,  also 
that  he  did  not  attempt  to  take  the  deposi- 
tion of  Fries  In  corroboration  of  his  own 
testimony  and  his  manner  upon  the  stand  as 
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a  vritnesa  may  have  been  deemed  Blgnlflcant 
by  the  trial  Judge.  We  .mention  the  forego- 
ing, not  as  Indicative  of  any  <q>inlon  of  our 
own  as  to  the  credibility  or  good  faith  of 
appellant,  but  to  demonstrate  that  the  case 
is  one  falling  within  the  familiar  rule  aa  to 
the  province  of  the  trial  court  In  determining 
the  probative  force  of  the  evidence. 

It  is  suggested  by  appellant  that  the  deci- 
dcm  is  unjust,  because  thereby  respondent 
secures  the  full  payment  of  her  note  from 
appellant  in  addition  to  having  the  note  of 
IMes  for  $1,600.  However,  the  circumstanc- 
es are  such  as  to  create  the  suspicion,  if  not 
to  Justify  the  conviction,  that  said  note  of 
Fries,  together  with  the  stock  pledged  to 
secure  its  payment,  is  altogether  worthless. 
At  any  rate,  respondent  offered  to  surrender 
them  to  appellant  and  Is  willing  to  do  so 
now. 

As  we  view  the  record,  we  think  the  Judg- 
ment should  be  affirmed;  and  It  is  so  or- 
dered. 

We  concur:  HART,  J.;  NICOL,  Presiding 
Jadge,  pro  tem. 


(48  Cal.  App.  29) 

KEELER  V.  BAIRD.    (Civ.  3345.) 

(District  Oort  of  Appeal,  First  District,  Divi- 
sion 1,  C!alifomia.  June  1,  1920.  Hearing 
Denied  by  Snpreme  Conrt  July  30,  1920.) 

i.  Execators  asd  admlnlstratort  «s»437(4)— 
Action  on  claim  after  dismissal  of  former  as 
premature  held  not  barred  by  limitations. 
Where  plaintiffs  action  to  establish  a  daim 
against  the  estate  of  her  father,  which  she 
elected,  under  Code  CSv.  Proc  |  1406,  to  treat 
as  rejected,  was  dismissed  as  premature  because 
the  writing  on  which  it  was  based  provided  for 
payment  on  distribution,  a  sabsequent  action 
brought  six  months  after  distribution  was  not 
barred  by  section  1498,  requiring  action  on  a 
rejected  claim  to  be  began  within  three  months 
after  notice  of  rejection;  the  fact  that  plain- 
tiff in  the  first  action  elected  to  treat  the  claim 
as  rejected  not  starting  the  ranning  of  limita- 
tions, as  thi  action  was  premetnre. 

2.  Appeal    and    error    «=»842(2)— Conolnslon 
that  former  action  on  claim  started  limita- 
tions one  of  law. 
A  conclusion  of  the  trial  conrt  that  a  former 
action  on  the  claim  against  the  estate  of  dece- 
dent started  the  running  of  limitations  is  one 
of  law  rather  than  fact,  and  where  erroneous 
may  be  disregarded  and  corrected  by  the  deci- 
sion of  the  appellate  court  on  the  facts  found. 

Appeal  ttom  Superior  Court,  Fresno  (boun- 
ty;  D.  A.  CJashin,  Judge. 

Action  by  Florence  Gail  Keeler  against 
Mary  Frances  Baird,  as  executrix  of  the  es- 
tate of  B.  M.  Baird,  deceased.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Be- 
versed,  with  directions. 


Geo.  Cosgrave,  of  Fresno,  for  appellant. 
W.  P.  Thompson  and  J.  P.  Bernhard,  both 
of  Fresno,  for  respondent 

RICHABiDS,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  defendant  in  an  ac- 
tion instituted  by  the  plaintiff  against  the 
said  defendant,  as  executrix  of  the  estate  of 
B.  H.  Baird,  deceased,  to  establish  a  claim 
against  said  estate. 

The  facts  out  of  which  said  claim  arose 
maye  be  briefly  summarized  as  follows:  One 
Alfred  Baird  was  for  many  years  a  resident 
of  Fresno  county,  where  he  had  amassed  a 
considerable  amount  of  property,  chiefly  In 
the  form  of  real  estate.  Several  years  be- 
fore his  death,  which  occurred  in  1914,  he 
undertook  to  make  a  division  of  certain  of 
his  lands  between  his  two  children,  Florence 
Gail  Keeler,  the  plaintiff  in  this  action,  and 
B.  M.  Baird,  her  brother.  In  his  effort  to  ac- 
complish this  purpose  he  caused  several 
deeds  to  be  made  and  placed  In  escrow,  to  be 
delivered  at  bis  death.  In  the  deed  to  plain- 
tiff there  was  included  certain  land  which 
he  afterward  determined  to  convey  to  his 
eon,  B.  M.  Baird,  and  he  therefore  requested 
the  plaintiff  to  execute  a  deed  back  to  him  of 
said  particular  piece  of  land.  She  complied 
with  this  request  by  executing  a  quitclaim 
deed  on  September  24,  1907,  conveying  the 
land  in  question  to  her  father,  who  on  the 
same  day  conveyed  the  same  to  B.  M.  Baird. 
his  son.  At  the  same  time  and  as  a  part  of 
the  same  transaction  Alfred  Baird  required 
bis  said  'son  to  execute  an  agreement  in  writ- 
ing by  which,  in  consideration  of  the  convey- 
ance of  said  land  to  him,  B.  M.  Baird  agreed 
to  pay  to  the  plaintiff  "out  of  his  share  of  his 
father's  and  mother's  estate,  when  the  same 
la  distributed  to  him,  money  or  property  of 
the  value  of  $2,000  in  lieu  of  said  land." 
Later  on  Alfred  Baird  changed  his  mind  in 
regard  to  the  deeds  which  had  been  placed 
In  escrow,  afld  withdrew  and  destroyed  them, 
and  thereupon  made  a  will  by  which  he  di- 
vided the  remaining  portion  of  his  property 
between  the  plaintiff  and  his  son,  B.  M. 
Baird.  By  the  terms  of  this  will,  and  appar- 
ently having  In  mind  the  fact  that  the  plain- 
tiff retained  the  aforesaid  agreement,  Alfred 
Baird  directed  in  his  said  will  that  the  sum 
of  $2,000  should  be  paid  to  his  said  son ;  the 
same  being  in  excess  of  the  portion  com- 
ing to  his  daughter  under  the  wIlL  Alfred 
Baird  died  on  November  22,  1914;  his  said 
will  was  duly  offered  and  admitted  to  pro- 
bate, but  before  the  distribution  of  his  estate 
thereunder  his  son,  B.  M.  Baird,  also  died, 
and  the  defendant  herein,  Mary  Frances 
Baird,  was  appointed  executrix  of  his  estate. 
Plaintiff  presented  to  the  latter  her  claim 
against  the  estate  of  B.  M.  Baird,  deceased^ 
on  May  3, 1916,  which  Claim  was  founded  up- 
on the  aforesaid  written  agreement.    The  ex- 
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ecutriz  took  no  action  In  regard  to  tbla  claim 
In  the  way  of  either  allowing  or  rejecting  It. 
On  February  18,  1918,  idaintlfl  conunenced 
an  action  to  compel  the  allowance  of  the 
claim,  basing  her  said  salt  upon  her  alleged 
election  to  consider  the  claim  rejected.  At 
the  time  of  the  institution  of  this  suit  dis- 
tribution had  not  been  made  of  the  estate  of 
Alfred  Baird,  and  said  action,  being  ther^ 
fore  determined  on  a  demurrer  to  the  com-, 
plaint  to  have  been  prematurely  brought,  was 
dismissed  by  the  plalntifF.  The  decree  of 
distribution  was  entered  In  the  estate  of  Al- 
fred Baird  on  March  29,  1918,  and  thereafter 
and  on  October  28,  1918,  the  plaintiff  com- 
menced the  present  action. 

Among  other  defenses,  the  defendant 
pleaded  that  said  action  was  barred  by  the 
provisions  of  section  1498  of  the  Code  of  Civ- 
il Procedure. 

Upon  the  trial  of  the  cause  the  court  made 
Its  findings  In  favor  of  the  plaintiff  so  far 
as  the  facts  attending  the  creation  and  pres- 
entation of  said  claim  are  concerned;  but 
the  trial  court  further  found  that  the  plain- 
tiff, by  the  Institution  of  her  former  action 
upon  said  claim,  had  thereby  elected  to  treat 
her  claim  as  having  been  rejected  on  Febru- 
ary 18,  1918,  the  date  of  the  Institution  of 
said  former  action;-  and  the  court  therefore 
concluded  and  found  that  the  present  suit, 
not  having  been  commenced  until  October  28, 
1918,  was  barred  by  the  provisions  of  section 
1498  of  the  Code  of  Civil  Procedure.  Judg- 
ment was  accordingly  rendered  in  the  de- 
fendant's favor,  and  from  tha^  Judgment 
this  appeal  is  taken. 

The  sole  contention  of  the  appellant  upon 
this  appeal  Is  that  the  trial  court  was  in  er- 
ror in  its  conclusion  that  this  action  was 
barred  by  the  provisions  of  said  section  of 
the  Code  of  Civil  Procedure. 

In  order  to  determine  this  question  several 
sections  of  said  Code,  with  relation  to  the 
presentation  and  rejection  of  claims  and  to 
institution  of  actions  to  establish  the  same, 
must  be  considered  and  construed. 

By  the  terms  of  section  1496,  Code  of  Civ- 
il Procedure,  when  a  claim  has  been  present- 
ed to  the  executor  or  administrator  of  an 
estate  he  must  allow  or  reject  it,  and  bis  al- 
lowance or  rejection  thereof  must  be  indors- 
ed upon  said  claim  with  the  day  and  date 
thereof,  and  the  claim  bearing  this  Indorse- 
ment must  be  presented  to  the  Judge  for  ap- 
proval, and  if  approved  by  bim  must  be  filed 
with  the  clerk.  The  said  section  further  pro- 
vides that — 

In  case  "the  executor  or  administrator  refuse 
or  neglect  to  Indorse  such  allowance  or  rejec- 
tion  for  ten  days  after  the  claim  has  been  pre- 
sented  to  bim,  or  if  the  judge  refuse  or  neglect 
to  indorse  such  allowance  or  rejection  for  ten 
days  after  the  claim  has  been  presented  to  him, 
such  refusal  or  neglect  may,  at  the  option  of  the 
daimant,  be  deemed  equivalent  to  a  rejection 
on  the  tenth  day." 


Section  1498,  Code  of  Civil  Procedure,  pro- 
vides that — 

"When  a  dalm  is  rejected  either  by  the  ex- 
ecutor or  administrator,  or  a  Judge  of  the  supe- 
rior court,  written  notice  of  such  rejection  shall 
be  given  by  the  executor  or  administrator  to 
the  holder  of  such  claim  or  to  the  person  filing 
or  presenting  the  same,  and  the  bolder  must 
bring  suit  in  the  proper  court  against  the  execu- 
tor or  administrator  within  three  months  after 
the  date  of  service  of  such  notice  if  the  claim 
be  then  due,  or  within  two  months  after  it  be- 
comes due;  otherwise  the  claim  shall  be  forever, 
barred." 

[1]  It  was  the  condnslQn  of  the  trial  court, 
as  expressed  In  Its  findings,  that  the  institu- 
tion by  the  plaintiff  of  her  former  action  to 
establish  her  said  dalm  against  the  estate  of 
B.  M.  Baird,  deceased,  constituted  an  elec- 
tion on  her  part  to  consider  said  claim  as 
having  been  rejected  by  the  executrix  of  said 
estate,  and  that  she  was  bound  by  sudi  elec- 
tion, notwithstanding  her  dismissal  of  said 
former  action  after  the  trial  court  had  ruled 
upon  demurrer  that  the  same  had  been  pre- 
maturely brought  We  are  unable  to  agree 
with  this  conclusion.  It  would  seem  to  be 
clear  from  the  other  findings  of  the  court 
that  said  first  action  was  prematurely 
brought,  for  the  reason  that  at  the  time  of 
Its  institution  there  had  been  no  distribution 
to  B.  M.  Baird  or  his  successors  in  interest 
of  his  share  In  his  fiither's  estate,  and  hence 
that  the  claim  of  the  plaintiff  was,  by  the 
express  terms. of  the  writing  upon  whlcb  it 
was  predicated,  not  then  due.  Miller  v.  Mil- 
ler, 171  Cal.. 269,  152  Pac.  728.  By  the  dis- 
missal of  the  action  thus  pranaturely 
brought,  the  plaintiff.  In  our  (pinion,  placed 
herself  In  the  same  position  as  though  such 
action  had  not  been  commenced,  and.  In  sub- 
stance and  effect,  by  the  dismissal  of  said 
action  withdrew  her  option  to  consider  her 
claim  as  having  been  rejected  by  the  execu- 
trix of  said  estate.  While  no  authority  has 
been  presented  on  either  side  directly  con- 
struing those  provisions  of  the  foregoing  sec- 
tions of  the  Code  of  Civil  Procedure,  which 
deal  with  the  election  of  the  claimant  to 
deem  a  claim  which  has  not  been  acted  upon 
by  the  executor  or  administrator  of  an  estate 
as  having  been  rejected,  we  think  a  dear 
analogy  exists  between  the  option  which  a 
claimant  against  an  estate  may  exercise  In 
tliat  regard,  and  the  option  which  a  creditor 
In  an  obMg&tioa  may  have  to  consider  the 
whole  sum  named  in  said  obligation  to  be 
due  upon  the  debtor's  failure  to  pay  an  in- 
stallment of  the  prindpal  or  Interest  thereon. 
In  such  a  case  It  has  been  held  that  the  dis- 
missal of  the  creditor's  action  upon  the  ex- 
ercise of  such  option  amounted  to  a  with- 
drawal and  waiver  of  the  cation.  MoMe  v. 
Russell,  133  Cal.  297,  65  Pac.  624,  86  Am.  St. 
Rep.  166 ;  Cal.  Safe  &  Loan  Society  t.  Culver, 
127  CaL  107,  69  Pac.  292. 
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Tbe  same  principle  wonid  seem  to  be  ap- 
plicable to  claims  against  an  estate.  Tbe 
language  of  section  1498  of  the  Cpde  of  Clril 
Pro<?ednre  lends  strengtb  to  tbls  conclusion, 
since  tt  Is  therein  expressly  provided  that 
the  time  within  which  a  claimant  must  bring 
suit  against  the  executor  or  administrator  of 
an  estate  to  establish  such  claim  is  three 
months  after  tbe  date  of  service  of  the  writ- 
ten notice  of  the  rejection  of  the  claim,  If 
the  claim  be  then  dne,  or  within  two  months 
after  It  becomes  due;  otherwise  the  claim 
shall  be  forever  barred.  The  dear  Intend- 
ment of  this  section  Is  that  It  Is  the  giving 
of  said  notice  of  tbe  rejection  of  the  claim 
by  the  executor  or  administrator  which  sets 
In  motion  the  limitation  of  the  time  within 
which  an  action  must  be  brought  to  estab- 
lish the  cUdm,  and  that  the  option  which 
the  claimant  has  under  the  preceding  section 
of  said  Code  to  consider  his  'claim  as  havfug 
been  rejected  for  the  purpose  of  enabling  him 
to  bring  an  action  thereon  is  not  such  as  in 
the  event  of  the  dismissal  of  such  action 
shall  operate  to  set  In  motion  the  provisions 
of  the  later  section,  so  as  to  bar  said  claim 
In  the  event  that  no  action  to  establish  the 
same  Is  not  commenced  within  the  i>erIods 
named  therein. 

[2]  The  conclusion  of  the  trial  court  em- 
braced in  its  findings,  to  the  effect  that  tbe 
plalntltTs  Institution  of  the  former  action 
was  to  be  deemed  such  a  rejection  of  the 
claim  as  to  set  the  statute  In  motion,  was 
In  the  nature  of  a  conclusion  of  law  rather 
than  a  finding  of  fact;-  and,  that  being  so, 
this  court  is  In  a  position,  in  disagreeing  with 
this  conclusion,  to  consider  the  other  find- 
ings in  the  case  sufficient  to  sustain  a  Judg- 
ment In  the  plaintiff's  favor  without  a  retrial 
of  this. cause. 

It  Is  therefore  ordered  that  the  Judgment 
herein  be  reversed,  and  that  the  trial  court 
be  and  Is  hereby  directed  to  render  and  en- 
ter a  Judgment  in  favor  of  the  plaintiff  in  the 
action. 

We  concur:  WASTE,  P.  J.;  KOFORD, 
Judge  pro  tem. 


(47  Cat.  App.  623) 

PYPER  V.  JENNINGS,  JHstiM  of  Peate. 
(Civ.  3332.) 

(District    Onrt    of   Appeal,    Second   District, 
Division  2,  California.    May  21,  1920.) 

I.  Discovery  ^=>97(6)— Proof  precedent  to  ra- 
qairiag  delivery  up  of  private  paper. 
It  is  a  condition  precedent  to  the  rifht  of 
a  conrt  to  require  a  person  to  deliver  np  a 
private  book  or  paper  for  ezaminatipn  that  it 
be  made  to  appear  by  clear  and  unequivocal 
proof  that  the  book  or  document  contains  evi- 
dence relevant  and  matieria]  to  tbe  Issues  before 
tbe  court,  and  that  the  precise  book,  paper,  or 


docnment  containing  snch  evidence'  has  been 
so  designated  or  described  that  it  may  be 
Identified. 

2.  Libel  and  slander  «=354— Defendant  must 
Jastify  In  sense  In  which  Innuendo  explains 
words. 

Where  tbe  defendant  in  a  libel  case  sets 
up  the  truth  as  a  defense,  be  must  justify  tbe 
words  in  tbe  sense  in  which  the  innuendo  ex- 
plains them,  assuminiTi  of  course,  that  the  , 
words  are  capable  of  the  meaning  imputed  to 
them  by  the  innuendo. 

3.  Libel  and  slander  «=>94(l)— Plea  of  JustHI- 
oatlon  must  be  as  broad  as  oharoe. 

The  general  rule  is,  in  a  libel  case,  that  the 
plea  of  Justification  must  t>e  as  broad  as  tbe 
charge,  and  in  point  of  law  must  be  identical 
with  it. 

4.  Evidence  «s>l06(5)— Witnesses  <&=>37(4)— 
Reputation  not  to  be  established  by  proof  of 
specillo  misoondact. 

Reputation,  or,  as  It  is  sometimes  called, 
character,  is  a  fact  to  be  proved  by  testimony 
of  witnesses  who  know  it,  and  not  by  proof  of 
apedfic  instances  of  misconduct  wUch  may  or 
may  not  have  affected  it  injnrionsly. 

5.  Libel  and  slander  «S986(2)— Innuendo  held 
not  Jostlfled. 

A  publication  concerning  mayor  of  dty, 
"They  were  snrprised  you  ever  put  him  in  ofSce, 
dnmfounded  at  his  re-election,  and  amaced  I>e- 
yond  measure  that  yoo  continue  to  put  up  with 
him,"  did  not  Justify  an  innuendo  to  the  effect 
that  he  was  not  worthy  of  the  confidence  of  tbe 
electors. 

6.  Libel  and  slander  «=>S4<-Chanie  of  bad  rep> 
utation  rather  than  dishonesty. 

An  article  concerning  the  mayor  of  San  Di- 
ego that  he  might  obtain  100  citisens  from  Tia 
Juana  (in  Mexico)  to  stand  by  him  to  suppress 
crime,  was  a  charge  that  the  reputation  of  the 
mayor  in  such  place  was  such  that  the  dissolute 
characters  there  would  stand  by  bini  In  what 
they  would  believe  to  be  a  simulated  effort  to 
suppress  crime,  and  the  defendant  could  not 
justify  by  proving  specific  misconduct  on  the 
part  of  the  mayor. 

7.  Libel  and  slander  «si>86(2)— iaauendo  held 
not  Justified  by  language  used. 

A  statement  in  writing  that  the  mayor  had  a 
bad  reputation  among  certain  persons,  and  that 
the  chief  of  police  of  city  deserved  credit  for 
having  control  of  his  temper  and  must  be 
worthy  of  the  confidence  expressed  on  all  sides, 
did  not  justify  an  innuendo  that  the  mayor  was 
not  worthy  of  such  confidence. 

8.  Libel  and  slander  «=>86( I)— Innuendo  nay 
explain  but  cannot  enlarge  oharge. 

The  defendant  in  a  libel'action  may  justify 
the  substance  of  a  publication  in  tbe  sense  in 
which  the  innuendo  explains  it,  if  it  explains 
it  fairly,  but  the  import  of  the  words  used  in 
the  publication  cannot  be  enlarged,  extended, 
or  changed  by  the  innuendo,  and,  if  it  is,  tbe 
innuendo,  to  the  extent  that  it  is  not  borne  oat 
by  defamatory  words  will  be  rejected  as  sur- 
plusage. 
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9.  Contempt  «s»63(4)— Order  panlehing  wit- 
ness for  refusing  to  produce  document  mnst 
recite  facts  showing  pertinency. 

An  order  punistL'ng  a  witness  for  contempt 
for  refusing  to  produce  a  book  or  other  doc- 
ument must  recite  the  facts  that  constitute  the 
contempt  and  confer  jurisdiction  upon  the  court 
to  make  the  order,  and  for  this  purpose  must 
recite  facts  showing  that  the  document  contains 
evidence  pertinent  and  material  to  the  issue 
to  be  tried. 

10.  Libel  and  slander  «=»II0(3)— Evidenoo  of 
misuse  of  trust  funds  Inadmissible  to  prove 
charge  of  gambling. 

Where  the  defamatory  words  in  a  libel  case 
Charged  one  with  the  gambling  habit,  the  truth 
of  the  charge  could  not  be  proved  by  evidence 
that  libeled  person  had  misused  trust  funds. 

Application  by  Alexander  C.  Pyper  for  writ 
of  prohibition  prayed  to  be  directed  to  Lacy 
D.  Jennings,  Justice  of  the  Peace  In  and  for 
the  Township  of  San  Diego,  County  of  San 
Diego,  State  of  California,  to  restrain  en- 
forcement of  a  Judgment  of  contempt  Ap- 
I^catlon  granted. 

Morganstem  &  Dom,  of  San  Diego,  for  pe- 
titioner. 

Curtis  Hlllyer  and  Wright  &  McKee,  all  of 
San  Diego,  for  respondent 

FINLAYSON,  P.  J.  This  is  an  application 
for  a  writ  of  prohibition  to  restrain  respond- 
ent, justice  of  the  peace  for  the  township  of 
San  Diego,  from  enforcing  a  Judgment  of  con- 
tempt rendered  by  him  In  an  action  for  crim- 
inal libel  then  pending  in  Us  court  and  en- 
titled "The  People  of  the  State  of  California, 
Plaintiff,  V.  The  San  Di^o  .Sun  Publishing 
Company,  a  Corporation,  and  R.  A.  Lacy,  De- 
fendants." 

The  criminal  action,  in  the  course  of  which 
the  contempt  proceedings  arose,  is  based  upon 
a  defamatory  artlde  alleged  to  have  been 
published  of  and  concerning  Louis  J.  Wilde, 
mayor  of  the  city  of  San  Diego.  The  de- 
fendants in  the  criminal  action  undertook  to 
prove  the  truth  of  the  libelous  charge.  For 
that  purpose  they  sought  to  cause  to  be  pro- 
duced in,  court  certain  books  in  the  possession 
of  the  petitioner  here.  These  books,  so  it  is 
claimed,  show  the  payments  Into  and  dis- 
bursements from  a  certain  trust  fund,  under 
the  control  of  Wilde,  known  as  the  Commu- 
nity Oil  Well  Fund.  As  a  basis  for  their 
claim  that  the  books  contain  evidence  rele- 
vant and  material  to  the  issues  presented  by 
the  complaint  in  the  action  for  criminal  libel, 
the  defendants  in  that  action  contended,  as 
does  the  respondent  here,  that  the  entries  in 
the  books  show  that  Mayor  Wilde  was  not  a 
man  of  integrity,  in  this,  that  they  disclose 
that  he  had  applied  some  of  the  moneys  In 
the  Community  Oil  Well  Fund  to  uses  foreign 
to  the  purposes  for  which  that  trust  fund  had 
been  created.  The  fund  is  one  in  which 
private  persons  only  are  interested. 


While  a  witness  in  the  Justice's  court,  peti- 
tioner was  ordered  by  respondent  to  produce 
the  books.  Upon  his  refusal  to  comply  with 
that  order  petitioner  was  adjudged  guilty  of 
contempt  of  court  and  sentenced  to  imprison- 
ment in  the  city  Jail  for  one  day. 

Respondent  has  demurred  to  the  petition, 
and,  at  the  same  time,  has  filed  a  written  an- 
swer. It  was  stipulated  at  the  hearing  that. 
In  so  far  as  the  averments  of  the  answer  are 
allegations  of  tact  and  not  mere  conclusions 
of  law,  its  averments  are  true.  We  therefore 
deem  it  not<only  the  more  exi)edltloua  course, 
but  proper,  to  dispose  of  the  case  on  its 
merits,  and,  for  that  purpose,  to  consider  the 
case  in  its  entirety — the  facts  averred  in  the 
answer  as  well  as  those  alleged  in  the  peti- 
tion for  the  writ 

[I  ]  It  is  the  established  rule  that  as  a  con- 
dition precedent  to  the  right  of  a  court  to 
require  a  person  to  deliver  up  a  private  book 
or  paper  for  examination,  it  must  be  made  to 
appear,  by  clear  and  unequivocal  proof:  (1) 
That  the  book  or  document  contains  evidence 
relevant  and  material  to  the  Issues  before  the 
court;  and  (2)  that  the  precise  book,  paper, 
or  document,  containing  such  evidence,  has 
been  so  designated  or  described  that  it  may 
be  Identified.  Ex  parte  Clarke,  126  Cal.  235, 
58  Pac.  546,  46  L.  R.  A.  836,  77  Am.  St  Rep. 
176 ;  Kullman,  etc.,  Ca  v.  Superior  Court,  15 
Cal.  App.  276,  114  Pac.  589;  Funkenstein  v. 
Superior  Court,  23  Cal.  App.  663,  139  Pac. 
101.  For  the  purpose  of  this  decision  we 
shall  assume  that,  by  evidence  properly  ad- 
duced in  the  Justice's  court  during  the  trial 
of  the  criminal  action,  the  books  themselves, 
and  so  much  of  their  contents  as  the  defend- 
ants In  that  action  sought  to  introduce  in 
furtherance  of  their  declared  purpose  to  show 
that  Wilde  had  improperly  used  certain 
moneys  of  the  Community  Oil  Well  Fund, 
were  identified  with  all  the  particularity  re- 
quired for  compliance  with  the  constitutional 
guaranty  against  unreasonable  searches  and 
seizures.  Under  the  rule  Just  adverted  to, 
however,  there  was  this  further  requisite: 
It  was  essential,  as  a  condition  precedent  to 
the  right  of  the  Justice's  court  to  require 
petitioner  to  deliver  the  books  up  for  ex- 
amination, that  it  be  made  to  appear,  by  clear 
and  unequivocal  proof,  that  the  books  contain 
evidence  relevant  and  material  to  the  issues 
in  the  criminal  action.  In  our  (pinion  the 
entries  in  the  books,  assuming  that  they  do 
show  that,  at  times  Mayor  Wilde  misused  or 
misapplied  certain  of  the  moneys  of  the  trust 
fund,  are  not  material  to  any  issue  In  the 
criminal  action.  Conceding  to  the  defend- 
ants In  that  action  all  that  they  there  claimed 
respecting  the  nature  of  the  book  entries,  the 
entries,  nevertheless,  would  not  tend  to  prove 
the  truth  of  any  of  the  defamatory  matters 
In  the  alleged  libelous  article  as  charged  in 
the  criminal  complaint 
The  alleged  libelous  article,  published  In 
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the  San  Diego  Snn,  a  newsiMper  printed  and 
published  In  that  dty.  Is  as  follows: 

"£}ditor  Son:  HaTing  come  from  a  northern 
city  where  one  of  your  city  officials  is  only  too 
well  known,  it  was  with  considerable  amuse- 
ment that  I  read  an  article  by  him  in  a  morning 
paper  some  few  days  ago.  Hearing  the  pnblic 
on  every  hand  referring  to  same  as  another 
'Brain  Storm,'  proved  San  Diegans  are  'next,' 
but  truly  it  is  said  your  northern  neighbors  are 
not  aware  of  this.  They  were  surprised  you 
ever  put  him  in  office,  dumfounded  at  his  re- 
election and  amazed  beyond  measure  that  you 
continue  to  put  up  with  him.  San  Diego  must 
be  virtuous  if  patience  is  anything  to  go  by;  but 
there  comes  a  time  when  patience  ceases  to  be 
a  virtue.  According  to  his  own  statements  in 
the  Sunday  paper  the  100  citizens  didn't  show 
up.  Why  doesn't  he  go  to  Tia  Juana?  He 
might  get  100  there  to  stand  by  him,  even 
though  it  is  said  there  is  honor  among  thieves. 
The  un^eutlemanly  remarks  and  foul  language 
he  allows  to  come  in  print  above  his  name  must 
disgust  even  the. worst.  Although  hearing  the 
best  reports  of  the  San  Diego  police  depart- 
ment, and  personally  knowing  of  some  very  ef- 
ficient work  done  by  same,  I  can  speak  only  in 
terms  of  the  department.  If,  however,  your 
police  chief  is  anything  like  your  mayor  de- 
scribed him  he  must  be  Wilde's  twin  brother, 
for  he  surely  drew  his  own  picture  to  perfec- 
tion. What  I  can't  understand  is  that  the  al- 
leged nngovemable  temper  of  your  chief  hasn't 
let  loose  and  made  a  large  and  rather  dirty 
grease  spot  in  your  city  ball.  He  surely  de- 
serves credit  for  having  control  of  that  ungov- 
ernable temper  (which  is  more  than  we  can 
say  of  some  folks),  and  must  be  worthy  the 
confidence  in  him  which  I  can  find  expressed  on 
all  sides.  I  do  feel,  however,  your  mayor  is 
to  be  pitied  rather  than  censured,  but  it  is  a 
shame  that  your  lovely  city  mnst  be  the  goat 
and  sufFer  such  humiliations.  You  are  laughed 
at.  but  what  can  you  expect  with  your  jazz  cat 
gambles  and  brain  storms?  You  have  an  ex- 
ceptional council;  get  rid  of  your  Wild  mayor 
and  San  Diego  will  take  her  place  in  the  top 
ranks.  Yours,  from  the  north,  B.  A.  Lacy,  Gen. 
Del." 

While  this  defamatory  article  may  have  a 
tendency  to  expose  Mayor  Wilde  to  public 
rldlcnle,  It  will  be  noticed  that  nowhere  does 
It  make  any  direct  charge  of  dishonesty — 
certainly  none  of  the  character  sought  to  be 
proved  by  tbe  books  that  petitioner  refused  to 
prodnce — tbongb,  of  course,  it  is  possible  that 
some  passages  of  tbe  letter  published  in  the 
Sun  may  have  a  covert  meaning,  which,  read 
in  the  light  of  such  extrinsic  drcumstances 
as  formerly  it  was  tbe  office  of  tbe  induce- 
ment to  narrate,  may  be  susceptible  of  a  con- 
stmctlon  Imputing  to  the  mayor  dishonesty 
In  financial  transactions.  But,  unless,  by'  way 
of  innuendo,  there  is  some  averment  In  the 
criminal  complaint  that  properly  places  sudi 
a  construction  upon  the  words  of  tbe  defama- 
tory article,  the  defendants  In  tbe  criminal 
action  cannot  adduce  evidence  of  any  eped&c 
misappropriation  of  trust  funds. 

[2]  The  rule  Is  that  where  the  defendant  in 


a  libel  case  sets  up  tbe  trufb  as  a  defense,  be 
must  Justify  the  words  In  the  sense  in  which 
tbe  innuendo  explains  them,  assuming,  of 
course, ,  that  the  words  are  capable  of  the 
meaning  Imputed  to  them  by  the  Innuendo. 
Snyder  v.  Tribune  Co.,  161  Iowa,  671,  143  N. 
W.  619;  note  to  Hutchlns  v.  Page,  31  L.  R.  A. 
(N.  S.)  140;  25  Cyc.  460;  Newell  on  Slander 
and  I/Ibel,  p.  793.  -In  Snyder  v.  Tribune  Co., 
supra,  tbe  court  said: 

"A  proper  plea  of  justification  either  express- 
ly or  impliedly  admits  the  trntb  of  the  innuendo 
[for  the  purpose  of  the  justification];  and, 
where  the  defendant  sets  up  the  truth,  he  must 
justify  the  words  in  the  sense  in  which  the  in- 
nuendo explains  them,  unless  the  words  used  in 
the  innuendo  enlarge  the  natural  and  ordinary 
sense  of  the  language  or  otherwise  place  a  false 
constrnction  thereon." 

The  complaint  In  the  action  for  criminal 
libel,  after  setting  forth  the  libelous  article 
in  bsec  verba,  proceeds,  by  the  averment  of 
what  the  pleader  deemed  to  be  appropriate 
Innuendoes,  to  explain  certain  passages  by 
alleging  the  meaning  that  the  defendants  in- 
tended to  convey  to  readers  thereof.  It  Is 
claimed  by  respondent  that  these  Innuendoes 
glv6  to  the  libelous  article  such  a  meaning 
that  the  defendants  in  that  action,  for  the 
purpose  of  proving  the  truth  of  the  libelous 
charges,  may  rightfully  show  any  specific  act 
of  dishonesty  on  the  part  of  Mayor  Wilde, 
and  that,  for  that  purpose,  the  books  showing 
Wilde's  disbursements  from  the  Community 
Oil  Well  Fund  were  admissible  in  evidence. 

Taking  up  now  the  particular  Innuendoes 
relied  upon  by  respondent  to  Justify  his  order 
adjudging  petitioner  guilty  of  contempt:  By 
way  of  Innuendo,  the  complaint  in  tbe  crim- 
inal actlmi  alleges  that>— 

"By  and  through  the  said  letter  above  set 
forth  the  said  defendants  then  and  there  in- 
tended to  convey  to  any  and  all  persons  who 
read  tbe  same,  by  the  uSe  of  tbe  words  'where 
one  of  yonr  city  officials  is  only  too  well 
known,'  that  he,  the  said  Louis  J.  Wilde,  was, 
in  the  said  northern  city,  unfavorably  known, 
and  was  not  entitled  to  the  respect  of  those 
with  whom  be  was  acquainted  in  said  northern 
city  becaute  he,  the  taid  LouU  J.  Wilde,  lacked 
integrity." 

We  have  Italldzed  the  words  of  this  In- 
nuendo upon  which  respond^it  particularly 
relies. 

[3, 4]  The  words  used  in  the  alleged  de< 
famatory  article,  "a  northern  city  where  one 
of  your  dty  offldals  is  only  too  well  known," 
at  most  can  import  no  more  than  that  among 
the  Inhabitants,  or  some  of  them,  of  a  city 
north  of  San  Di^o,  Mayor  Wilde  bears  an 
unsavory  reputation.  An  .odious  reputation 
in  some  unidentified  northern  city  is  there>' 
fore  tbe  gist  or  sting  of  tbe  libelous  charge, 
Tbe  defamatory  charge  Implies  no  particular 
act  'committed  by  Wilde.  Nor  does  it  Impute 
a  reputation  for  tbe  commission  of  any  par- 
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tlcularly  !mproi)«r,  immoral,  or  criminal  act; 
but  only  that,  in  the  estimate  of  the  public 
In  Bome  unnamed  dtj',  bis  reputation  is  bad 
— tbat  his  good  name,  credit,  or  honor,  as 
derived  from  public  opinion  in  that  northern 
city,  is  to  some  extent  impaired.  The  general 
rule  is  that  the  plea  of  justification  must  tie 
as  broad  as  the  charge,  and,  in  i>oint  of  law, 
most  be  Identical. with  it..  Here,  in  order  to 
Justify,  by  proof  of  the  truth  of  the  words 
"a  northern  dty  where  one  of  your  city  offi- 
cials is  only  too  well  known,"  it  would  be 
necessary  to  show  that  in  the  northern  city 
referred  to  by  the  author  of  the  article,  or 
which  the  readers  understood  to  be  the  dty 
referred  to.  Mayor  Wilde's  general  r^uta- 
tlon  is  not  good.  Reputation,  or,  as  It  is 
sometimes  called,  character,  is  a  fact  to  be 
proved  by  the  testimony  of  witnesses  who 
know  it,  not  by  the  proof  of  specific  instances 
of  misconduct  which -may  or  may  not  have 
affected  it  injuriously.  Every  man  is  bound, 
and  is  supposed  to  be  always  prepared,  to 
answer  and  repel  imputations  upon  his  gen- 
eral reputationi  whenever  thai  reputation  is 
by  the  rules  of  law  assailable  Incoiut,  bat 
not  to  answer  apedfic  charges  of  misconduct 
where  nospedfic  charge  Is  Imputed  by  the 
defamatory  article  of  which  he  complains. 
Particular  Instances  of  mlscoaduct  on  the 
part  of  a  plaintiff  In  a  dvU  action  for  libel, 
or  of  the  complaining  witness  In  an  action 
for  criminal  libel,  have  no  necessary  connec- 
tion with  bis  reputatlcm.  It  may  not  be 
known  or  believed  that  sudi  specific  acts  of 
mlscondud  have  in  fact  occurred,  and  bo 
their  occurrence  may  have  produced  no  effect 
upon  the  public  mind,  and,  consequently,  have 
nothing  to  do  with  the  good  or  bad  reputation 
of  the  person  libeled.  Here  the  defamatory 
ardde  merely  implies  that  San  Dlego^s  may- 
or has  acqnlred,  in  some  unnamed  commu- 
nity, a  bad  reputation,  or  at  least  tbat  his 
general  reputation  in  such  community  is,  to 
some  extent,  impaired.  But  that  Is  a  matter 
that  re^ts  upon  public  opinion,  and  may  exist 
without  any  just  foundation.  It  is  the  ex- 
istence of  the  public  opinion,  and  not  the 
foundation  on  which  that  opinion  rests,  that 
Is  the  fact  put  in  issue.  There  is  therefore 
no  necessary  connection  between  any  specific 
act  of  misappropriation  of  trust  funds,  such 
as  may  be.  disdosed  by  the  entries  in  these 
private  books  of  accoimt,  and  a  loss  of 
Wilde's  good  reputation  in  some  unidentified 
dty  where,  it  is  charged,  he  "is  only  too  well 
known."  The  case  of  Swift  v.  Dlckerman, 
81  Conn.  286,  293,  Is  somewhat  instmctive  in 
this  connection.  It  was  held  in  that  case 
that  where  the  libdons  article  reflects  upon 
the  general  professional  reputation  of  a  phy- 
sldan,- evidence  of  spedflc  Instances  of  mis- 
takes in  his  treatment  of  his  patients  is  not 
admissible.  ,  The  general  line  of  reasoning 
pursued  by  the  Connecticut  court  in  that  case 
is  applicable  here.  See,  also.  Cooper  v.  Gree- 
ley, 1  Dento  (N.  X.)  347,  3Q5.    For  these  rea- 


sons we  bold  that  the  order  directing  peti- 
tioner to  produce  the  books  of  the  Community 
Oil  Well  Fund  was  not  warranted  by  any- 
thing' alleged  in  the  innuendo  that  seeks  to 
give  point  to  the  charge  that  Mayor  Wilde  'is 
only  too  well  known"  in  the  northern  dty 
referred  to  by  the  author  of  the  defamatory 
artide. 

[6]  It  next  is  sought  to  jnstlfy  the  con- 
tempt order  by  this  averment  of  the  criminal 
complaint,  alleged  by  way  of  Innuendo: 

"By  the  use  of  the  words  'They  were  surpria- 
ed  you  ever  put  him  in  office,  dumfounded  at  his 
re-election,  and  amazed  beyond  measure  that 
you  continue  to  put  up  with  bim,'  it  was  intend- 
ed to  convey  to  the  persons  who  read  said  letter 
tbat  said  northern  neighbors  could  not  nader- 
stand  how  the  people  of  San  Diego  would  re- 
elect said  Louis  J.  Wilde  to  the  office  of  mayor 
of  the  said  dty  of  San  Diego,  and  that  he,  the 
said  Louis  J.  Wilde,  was  not  entitled  to  be  re- 
elected, nor  wot  he  icorthy  of  the  confidence  of 
the  eiectort  of  aaid  city." 

It  is  the  last  dause  of  this  avermoit,  Itali- 
dzed  by  us,  upon  which  respondent  relies  to 
justify  his  order  adjudging  petitioner  guilty 
of  contempt  But  this  innuendo,  if  respond- 
ent's Interpretation  of  it  be  accepted  as  that 
Intended  by  the  pleader,  is  much  too  broad. 
As  construed  by  respondent  to  justify  his  or- 
der to  produce  the  books,  this  part  of  the  in- 
nuendo gives  to  the  language  of  the  defama- 
tory artide  a  forced  and  unnatural  meaning. 
The  language  of  the  alleged  Ut>dous  arti- 
de Is: 

"They  [your  northern  neighbors]  were  sur- 
prised you  ever  put  bim  [Mayor  Wilde]  in  of- 
fice, dumfonnded  at  his  re-election  and  amased 
beyond  measure  that  yon  continue  to  put  up 
with  him." 

These  Words,  read  In  the  light  of  tbdr  con- 
text, can  only  mean  that  the  "northern  neigh- 
bors," whoever  they  may  be,  by  reason  of 
Mayor  Wilde's  reputation  as  they  know  It, 
■were  surprised,  dumbfounded,  and  amased. 
It  may  well  be  that  in  the  opinion  of  these 
northern  neighbors,  and  solely  because  of  the 
reputation  that  he  bears  among  them,  Wilde 
was  not  entitled  to  be  re-deded  and  is  not 
now  worthy  the  confidence  of  the  dedors  of 
San  Diego.  But  this  is  not  tantamount  to 
a  diarge  that  Mayor  Wilde,  in  fact,  was  not 
entitled  to  be  re-elected,  or  that,  In  fact,  be 
Is  not  worthy  the  confidence  of  his  San  Diego 
constituNits.  The  gist  or  sting  of  the  diarge 
is  that  Mayor  Wilde  bears  a  poor  reputation 
among  the  members  of  some  northern  com- 
munity— that  his  reputaticHi  among  them  is 
so  poor  that  they  were  surprised  that  the 
electors  of  San  Diego  put  him  In  office,  etc. 
So  here  again,  the  fact  put  In  issue  is  the 
state  of  the  public  mind  in  some  unnamed 
northern  city.  The  truth  of  the  charge  can 
only  be  showp  by  dlred  evidence  of  Mayor 
Wilde's  general  reputation  for  trustworthi- 
ness in  the  particular  northern  dty  that  the 
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aathor  of  the  defamatory  article  bad  in  mind 
when  he  wrote  the  letter  to  the  San  Diego 
Sun.     Such  evidence  can  be  given  only  by 


those  who  can  testify  that  they  know  Wilde's,  they  think  of  him.    By  the  defamatory  words 


reputation  In  the  northern  city  referred  to  by 
the  author  of  the  article.  To  give  to  that 
part  of  the  innuendo  Italicized  by  ua — the 
part  upon  which  respondent  relies  to  Justify 
his  oVder— an  Interpretation  consonant  with 
the  obvious  meaning  of  the  defamatory  words 
sought  to  be  explained  thereby,  It  must  be 
construed  as  meaning  that  San  Diego's  north- 
em  neighbors,  because  of  what  they  believe 
Wilde  to  be,  could  not  understand  how  or 
why  he  was  entitled  to  be  re-elected,  or  how 
or  why  he  should  be  worthy  the  confidence  M 
the  electors  of  San  Diego. 

[•]  It  is  alleged  in  the  complaint  in  the 
criminal  action,  by. way  of  iimuendo,  that  by 
the  words  "according  to  his  own  statements 
in  the  Sunday  paper  the  100  citizens  didn't 
show  up.  Why  doesn't  he  go  to  Tia  Juana? 
He  might  get  100  there  to  stand  by  him, 
even  though  it  is  said  there  is  honor  among 
thieves" — ^the  defendants  in  the  criminal  ac- 
tion Intended  to  convey  to  readers  of  the 
article  that  Mayor  Wilde  had  been  unable  to 
obtain  100  citizens  of  San  Diego  to  assist 
him  In  suppressing  crime-  in  that  dty,  and 
that  therefore  be  should  go  to  Tia  Juana, 
Mexico,  where  he  would  find  100  men  who 
might  be  willing  to  assist  him  in  an  apparent 
effort  to  suppress  crime  in  San  Diego,  but 
that  they  would  not  make  any  bona  fide  ef- 
fort to  suppress  crime,  because  they  are  men 
of  dissolute  character  and  would  be  in  sym- 
pathy with  Mayor  Wilde  and  would  be  guided 
by  blm  in  anything  he  undertook,  "because 
of  the  fact  that  he,  the  said  Louis  3.  Wilde, 
was  not  a  citizen  of  good  morals  or  integrity, 
or  good  character,  and  was  not  acting  in 
good  falfh  in  his  declared  purpose  to  sup- 
press crime  in  San  Diego."  The  sting  of  the 
libelous  words,  as  explained  by  this  Innuendo, 
is  that  Mayor  Wilde's  reputation  among  the 
habitues  of  Tia  Juana  is  such  that  they,  or 
100  of  them,  would  be  willing  to  stand  by  him 
In  a  simulated  efFort  to  suppress  crime,  and 
would  be  guided  by  him  in  anything  he  under- 
took. It  is  what  the  100  denizens  of  Tia 
Juana  think  of  Wilde,  and  not  what  he  ac- 
tually is,  that  will  determine  their  attitude 
toward  him  and  his  official  conduct  He  may 
or  may  not  be  honest  In  fact.  But  whether 
he  be  in  fact  a  man  of  integrity  or  the  re- 
verse^ the  100  dissolute  characters  of  Tia 
Juana  will  be  guided  by  him  because,  and 
only  because,  of  what  they  believe  him  to  be. 

The  publishers  of  the  defamatory  article. 
In  almost  every  Instance  throughout  their  at- 
tack upon  Wilde,  have  screened  their  assault 
behind  either  a  direct  or  a  veiled  reference  to 
Wilde's  reputation  among  persons  of  a  cer- 
tain community  or  among  those  of  a  certain 
class.  First,  there  is  the  reference  to  Wilde's 
lepntatioB  among  the  people  of  a  northern 
dty — San  Diego's  northern  neighbors.    Now 


there  is  a  reference  to  tbe  dissolute  diar- 
acters  of  Ha  Juana,.  and  their  attitude  to- 
ward Wilde — based,  necessarily,  upon  what 


which  we  at  present  are  considering,  the 
publishers  of  the  article  screen  their  attack 
with  the  veiled  implication  that  Wilde's  rep- 
utation among  the  habituSs  of  Tia  Juana  is 
such  that  they  believe  that  he  is  "not  a  dti- 
zen  of  good  morals  or  integrity,  or  of  good 
character,  and  is  not  acting  In  good  faith  in 
his  declared  purpose  to  suppress  crime,"  and 
that  because  they  so  l>elieve  they  will  be 
willing  to  stand  behind  him  and  be  guided 
by  him.  This,  manifestly,  is  the  meaning 
intended.  Few  obviously  the  100  frequenters 
of  Tia  Juana  will  be  guided  by  what  they 
believe  Wilde  to  be,  not  what  he  may  in  fact 
be.  Therefore  it  is  bis  reputaticm  among  the 
men  of  Tia  Juana  that  Wilde  must  come  pre- 
pared to  defend,  not  his  innocmce  of  any  and 
every  spedflc  charge  of  dishonesty  that  de- 
fendant may  unexpectedly  spring  at  the  trial. 
We  are  not  to  be  understood  as  holding  that 
where  some  si)ecific  act  of  wrongdoing  Is  the 
sting  of  the  diarge  the  defendant  in  a  lil>el 
action  cannot  justify  by  proof  of  the  truth 
of  such  spedflc  act  of  misconduct,  even 
though  sudi  wrongful  act  be  covertly  con- 
veyed to  the  readers  of  the  article  as  an 
impUdt  concealed  In  some  reference  to  the 
reputation  of  the  person  libeled.  What  we  do 
bold  is  that  where,  as  here,  the  lilielous  air- 
tide,  without  imputing  any  spedflc  act  of  dis- 
honesty, seeks  to  blackoi  the  good  name  of 
the  object  of  the  defamatory  words  by  vague 
references  to  some  ill-defined  opprobrious 
opinion  others  have  of  him,  without  ctmvey- 
Ing  to  the  readers  any  sharply  edged  de- 
lineation of  that  opinion,  the  defendant  can 
only  Justify  by  direct  proof  of  bad,  or  at  least 
impaired,  repuStion  in  the  community  or 
among  the  class  of  persons  referred  to  in  the 
defamatory  article. 

[7, 1]  It  Is  alleged  in  the  criminal  com- 
plaint that,  by  the  use  of  the  words  "he  [the 
chief  of  police]  surely  deserves  credit  for 
having  control  of  that  ungovernable  temper 
(which  is  more  than  we  can  say  of  some 
folks),  and  must  be  worthy  the  confidence  in 
blm  which  I  find  expressed  on  all  sides,"  It 
was  Intended  to  convey  to  readers  of  the  ar- 
ticle that  the  chief  of  police  of  San  Diego 
had  proper  control  of  his  temper  and  was 
worthy  the  confidence  of  the  people  of  San 
Diego,  but  that  Wilde  "was  not  worthy  of 
such  confidence."  This  averment  also  Is  re- 
lied upon  by  respondent  to  Justify  his  order 
directing  petitioner  to  produce  the  books. 
But  the  Innuendo,  in  so  far  as  it  undertakes 
to  explain  the  libdous  words  by  ascribing  to 
them  the  meaning  that  Wllde  Is  not  worthy 
the  confidence  of  the  people  of  San  Diego,  Is 
not  supported  by  the  libelous  language  that 
it  seeks  to  explain.  The  innuendo  Improperly 
enlarges  the  plain  and  unambiguous  meaning 
of  the  words  of  the  artide.    The  words  of 
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the  defamatory  article  are:  "He  [the  <Alef 
of  police]  •  •  •  must  be  worthy  the  con- 
fidence In  him  which  I  find  expressed  on  all 
sides."  This  language  cannot  be  made  to 
carry  the  covert  charge  that  Mayor  Wilde 
does  not  deserve  the  confidence  of  the  people 
of  San  Diego.  An  Innuendo  seeking  to  give 
to  the  words  of  the  published  article  any  such 
meaning  enlarges  the  natural  and  ordinary 
sense  of  the  words.  Without  doubt,  the  as- 
cription to  one  person  of  some  particular 
virtue  may  be  made  In  such  a  manner  as  to 
imply  that  another,  at  whom  the  blow  is  in- 
directly aimed,  is  lacking  In  that  virtue.  But 
here  the  libelous  article  afCords  no  basis  for 
the  claim  that  any  such  contrasting  of  the 
two  men  was  Intended.  It  is  made  sufficient 
ly  apparoit  from  the  context  that  praise  of 
San  Diego's  chief  of  police  cannot  be  regard- 
ed as  an  Indirect  refiectlon  upon  the  mayor, 
At  any  rate,  the  praise  of  the  former  cannot 
be  regarded  as  carrying  the  Imputation  that 
the  latter  has  forfeited  his  title  to  confidence 
by  reason  of  any  act  of  dishonesty.  The  de- 
fendant in  a  libel  action  may  Justify  the 
substance  of  the  publlcaticni  in  the  sense  In 
which  the  Innuendo  explains  it,  if  it  explains 
it  fairly,  but  the  Import  of  the  words  used  in 
the  publication  cannot  be  enlarged,  extended, 
or  changed  by  the  Innuendo,  and,  if  It  is,  the 
innuendo,  to  the  extent  that  it  is  not  borne 
out  by  the  defamatory  words,  will  be  reject- 
ed as  surplusage.  We  tl^nk  that  that  part 
of  the  innuendo  that  ascribes  to  the  words  of 
the  libelous  article  the  meaning  that  Wilde 
is  not  worthy  the  confidence  of  the  people  of 
San  Diego  places  a  false  and  unwarranted 
construction  upon  the  words  of  the  published 
article,  and  should  be  rejected  as  sarplu8ag& 
[1, 10]  Finally,  It  Is  claimed  by  respondent 
that  the  entries  in  the  books  of  the  Com>- 
mtmlty  Oil  Well  Fund,  showing,  so  it  is  claim- 
ed, the  misuse  of  trust  funds  by  Wilde,  are 
relevant  to  the  Issues  presmted  by  these 
averments  of  the  complaint  in  the  criminal 
action: 

"By  the  nae  of  the  following  words,  'I  do  feel, 
however,  your  mayor  is  to  be  pitied  rather 
than  censured,  bnt  it  U  a  shame  that  your  lovely 
city  mast  be  the  goat  and  Buffer  auch  humilia- 
tions. Tou  are  laughed  at,  but  what  can  you 
expect  with  your  jazs  cat  gambles  and  brain 
storms?  it  was  intended  to  have  the  readers  of 
said  letter  understand  that  be,  the  said  Louis  3. 
Wilde,  was  mentally  irresponsible,  and  that  by 
reason  thereof  he  was  to  be  pitied  rather  than 
censured,  and  that  it  was  a  shame  that  San 
Diego  was  made  to  suffer  because  of  the  fact 
that  Louis  J.  Wilde  was  the  mayor  of  said  city, 
and  that  he,  the  said  Louis  J.  Wilde,  was  caus- 
ing persons  residing  outside  the  city  of  San 
Diego,  and  therein,  to  laugh  at  San  Diego,  be- 
cause he,  the  said  Ijonis  J.  Wilde,  was  engaged 
in  gambling,  and  that  he  was  suffering  from 
mental  unsoundness." 

Here  the  stings  of  the  publication  are  that 
Wilde  is  mentally  unbalanced  and  that  ha 


has  been  engaged  in  gambling.  We  do  not 
know  whether  the  books  of  the  CSommunlty 
OU  Well  Fund  show  that  Mayor  WUde  has 
beea  engaged  in  gambling.  Bnt,  if  tliey  do, 
that  fact  can  aCFord  no  foundation  for  the 
order  adjudging  petitioner  guilty  of  contonpt. 
The  rule  is  that  an  order  punishing  a  wit- 
ness for  contempt  for  refusing,  in  open  court, 
to  produce  a  book  or  other  document  Snust 
recite  the  facts  that  constitute  the  contempt 
and  confer  jurisdiction  upon  the  court  to 
make  the  order.  For  this  purpose  the  order 
must  recite  facts  showing  that  the  document 
ctmtains  evidence  pertinent  and  material  to 
the  issue  to  be  tried.  Overend  v.  Superior 
Court,  131  Oal.  280,  63  Pac.  372.  Here  the 
order  adjudging  petitioner  guilty  of  contempt, 
a  copy  of  which  is  annexed  to  respondent's 
answer,  contains  no  recital  that  the  books 
of  the  Community  Oil  Well  Fund  show  that 
Wilde  has  ever  been  engaged  in  gambling. 
The  most  that  the  order  attempts  to  show 
is  that  the  books  disclose  that  Wilde  has  mis- 
used the  moneys  of  a  fund  intrusted  to  him. 
A  charge  that  Wilde  "was  engaged  in  gam- 
bling" is  not  a  charge  of  dishonesty  of  the 
character  involved  in  the  misuse  of  trust 
funds.  Without  enlarging  upon  the  iniquity 
of  gambling,  sunice  it  to  say  that,  however 
much  moral  obliquity  may  inhere  in  that  vice, 
its  unethical  features  are  not  of  the  char- 
acter that  distinguishes  such  downright  acts 
of  dishonesty  as  the  misappropriation  of 
trust  funds.  Where  a  charge  Is  made  in 
general  terms  Impnting  to  another  a  habit 
or  custom  of  wrongdoing,  it  has  been  held 
that  particular  acts  of  misconduct  of  the 
same  character  as  the  offense  charged  are 
admissible  In  evidence  as  toiding  to  prove 
the  truth  of  the  charge;  but  never  has  it 
been  held  that  wrongful  acts  of  an  entirely 
dissimilar  character  may  be  given  in  evidence 
in  proof  of  the  charge.  17  R.  0.  L.  413.  It 
follows,  therefore,  that  where  the  defama- 
tory words  charge  one  with  the  gambling 
habit  the  truth  of  the  charge  cannot  be 
proved  by  evidence  that  the  libeled  person 
has  misused  trust  funds. 

For  the  foregoing  reasons,  we  are  of  the 
opinion  that  Wilde's  wrongful  appropriation 
of  the  moneys  of  the  Community  Oil  Well 
Fund,  if,  in  fact,  he  did  misappropriate  them, 
was  not  relevant  to  any  issue  presented  by 
the  c<HupIaint  in  'the  criminal  action,  and 
that  therefore  the  books  that  this  petitioner 
was  directed  to  produce  contain  no  evidence 
pertinent  or  material  to  the  issues  before  the 
Justice's  court. 

Our  conclusion  is  that  respondent  was 
without  jurisdiction  to  make  the  order  ad- 
judging petitioner  guilty  of  contempt  of 
court,  and  that  the  order  Is  therefore  void. 

Let  the  peremptory  writ  issue  as  prayed. 

We  concnr:    THOMAS,  J.;   WBLLER,  J. 
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AZPARREN  V.  FERREL,  Sheriff,  at  al. 
<No.  2446.) 

(Si^reme  Ooort  of  N«Tad«.     Ang.  8,  1920.) 

1.  Replevin  «=>8  (4)— Plaintiff  must  IM  entitled 
ta  Imnediate  pouession. 

To  maintain  an  action  in  claim  and  deliv- 
ery, it  ia  necessary  for  plaintiff  to  show  tliat  he 
ia  entitled  to  the  immediate  possession. 

2.  Replovin  ®=>4  —  Doe*  not  lie  to  reoover 
property  In  enstody  of  law. 

While  replevin  lies  to  recover  personal 
property  nnlawfally  detained,  property  in  cus- 
tody of  law  cannot  b«  so  secured. 

3.  Replevin  «=>4— Liquors  seized  for  use  In 
prosecution  for  violating  prohibition  law  oan- 
not  be  replevied. 

Where  plaintiff,  in  transporting  intoxicating 
liquor  from  one  point  In  California  to  another, 
proceeded  by  the  usual  route,  which  lay  in  part 
through  the  state  of  Nevada,  and  was  arrested, 
and  the  liquor  being  seised  and  held  for  use  in 
tb«  prosecution  for  violating  the  Nevada  Pro- 
hibition Law,  plaintiff  cannot  secure  possession 
of  the  liquor  by  claim  and  delivery,  but  the 
prosecuting  officers  may  bold  the  same  until 
disposition  of  the  criminal  proceedings,  for  the 
common  law  as  well  as  the  common  practice 
allow  articles,  which  supply  evidence  of  guilt 
of  one  accusedi  found  in  his  possession  or  con- 
trol, to  be  taken  by  the  officers  of  the  law  and 
held  for  introduction  in  evidence. 

Appeal  from  District  Court,  Washoe  Coun- 
ty; Thomas  F.  Moran,  Jndga 

Proceeding  in  claim  and  deUvery  by  Joe 
Azparren  against  0.  P.  Ferrel,  Sberlflt  of 
Washoe  County,  Nev.,  and  others.  From  a 
judgment  for  plaintiff  and  an  order  denying 
new  trial,  defendants  appeal.  Beversed,  with 
directions. 

liester  D.  SammerOeld,  Dist  Atty.,  and  W. 
M.  Kearney,  Asst.  Dlst.  Atty.,  both  of  Reno, 
for  appellants. 

Moore  &  Mcintosh,  of  Beno,  tor  respondent 


SANDERS,  J.  This  Is  a  proceeding  In 
dalm  and  delivery  to  recover  the  possession 
of  20  cases  of  intoxicating  liquors  and  one 
bottle  of  "Smmybiook"  whisky.  The  canse 
was  tried  before  the  court  without  a  Jury. 
Tbe  defendants  appeal  from  the  Judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
tbelr  motion  tor  new  trial. 

Tbe  undisputed  tacts  are  as  follows: 
One  Joe  Azparren,  while  traveling  by  auto- 
mobile upon  the  public  highway  in  the  night- 
time, on  June  27,  1919,  was  halted  by  C.  P. 
Ferrel,  sheriff  of  Washoe  county,  and  his 
deputies.  Carter  and  Nichols,  at  the  point  of 
two  sawed-off  shotguns  and  an  automatic 
pistol  In  the  hands  of  said  oflElcers.  The  au- 
tomobile contained  20  cases  of  intoxicating 
liquors  and  1  exposed  bottle  of  whisky.    Az- 
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parren  was  placed  under  arrest,  the  liquors 
taken  into  the  possession  of  the  officers,  and 
brought  to  Reno,  Nev.,  where  a  criminal  com- 
plaint was  lodged  against  Azparren  and  his 
traveling  companion  by  0.  P.  Ferrel,  sheriff, 
before  a  Justice  of  the  peace  of  Reno  town- 
ship, charging  Azparren  with  the  crime  of 
having  intoxicating  liquor  on  a  public  road. 
The  accused  were  admitted  to  ball,  and  while 
the  criminal  accusation  was  pending  and  un- 
determined, this  action  of  claim  and  deliv- 
ery was  commenced  by  Azparren  against  said 
sheriffs  and  Lester  D.  Sumraerfield,  district 
attorney  of  Washoe  county,  for  the  possession 
of  said  liquora 

A  second  amended  complaint  was  filed  In 
the  action  on  January  20,  1920.  The  defend- 
ant sheriffs,  b^  their  answer.  Justify  the  ap- 
prehension and  arrest  of  plaintiff  and  the 
seizure  of  the  liquors  upon  the  ground  that 
they  acted  in  an  official  capacity.  In  the  per- 
formance of  an  official  duty.  The  defendant 
Lester  D.  Snmmerfleld,  by  the  same  answer, 
admits  that  the  liquors  are  held  and  detained 
by  him,  under  his  control  and  dominion,  tor 
the  purpose,  and  that  purpose  alone,  to  be 
offered  as  evidence  against  the  accused  plain- 
tiff at  the  trial  of  the  criminal  action  pend- 
ing and  undetermined  against  plaintiff. 

The  trial  court,  In  substance  and  effect, 
finds  as  facts  that  on  the  27th  day  of  June, 
1919,  Joe  Azparren,  the  plaintiff,  was  travel- 
ing upon  a  public  highway  in  Washoe  coun- 
ty, by  automobile,  from  the  town  of  Chllcoot, 
in  the  state  of  California,  across  the  state  ot 
Nevada  to  the  town  of  Masonic,  In  the  state, 
of  California;  that  at  the  time  the  plaintiff 
was,  and  had  been,  employed  to  haul  and  con- 
vey 20  cases  of  liquors  from  Chllcoot,  Cal.,  to 
Masonic,  Cal.,  by  a  third  party,  and  that  in 
the  performance  of  his  employmoit  he  fol- 
lowed the  customary  and  usual  route  from 
Chllcoot  by  crossing  the  state  of  Nevada  to 
reach  the  town  of  Masonic.  The  court  fur- 
ther found  that  on  said  date  It  was  lawful 
and  legal,  under  the  laws  of  California,  to 
transport  and  convey  intoxicating  liquors 
over  the  public  highway  within  said  state, 
and  that  it  was  lawful  and  legal  for  plaintiff 
to  transport  said  liquors  over  a  public  high- 
way across  Nevada  in  traveling  from  one 
point  in  California  to  another  point  therein. 
It  further  found  that  said  sheriffs,  unlawful- 
ly, without  authority  of  law,  and  without  the 
consent  of  plaintiff,  seized  and  took  into  their 
possession  said  liquors,  and  that  the  same  are 
now  unlawfully  detained,  and  that  the  claim 
of  Lester  D.  Summerfleld  that  said  liquors  are 
held  as  evidence  to  be  offered  In  the  criminal 
charge  pending  against  plaintiff  Is  without 
merit  and '  unlawful,  and  specifically  found 
that  tbe  averment  of  defendant  sheriffs  that 
plaintiff  was  apprehended  and  arrested  in 
their  official  capacity  Is  untrue;  that  plain- 
tiff was  not  lawfully  arrested,  and  that  said 
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liquors  were  not  lawfally  seized  by  said  offi- 
cers, or  either  of  tbem. 

Upon  these  and  other  findings  not  material 
here  the  trial  court  rendered  and  caused  to 
be  entered  Its  judgment  and  order  that  said 
20  cases  of  liquors  and  the  1  bottle  of  "Sunny- 
brook"  whisky  be  delivered  forthwith  to 
plaintiff,  and  that  In  the  event  said  delivery 
be  not  forthwith  made  that  plalntifC  have' 
judgment  against  said  defendants,  and  each 
of  them,  in  the  sum  of  $900  (the  alleged  TAl- 
ue  of  said  liquors). 

We  are  of  the  opinion  that  the  finding  and 
the  conclusion  of  law  dedudble  therefrom 
that  Lester  D.  Summerfield's  claim  and  in- 
terest In  and  to  said  liquors  (that  Interest 
being  that  such  liquors  are  held  for  the  pur- 
pose of  use  as  evidence  in  the 'Criminal  case 
pending  against  Joe  Azparren  Is  without 
merit  and  unlawful)  is  against  law. 

Of  such  importance  as  It  may  seem  to  ap- 
pear for  some  justiciable  pronouncement  to 
be  made  as  to  the  i>ower  and  limits  a  peace 
officer  may  go  in  the  enforcement  of  the  Pro- 
hibition Law  of  this  state,  a  question  of  equal 
importance  is  whether  or  not  a  writ  of  re- 
plevin may  be  employed  as  an  Instrument  to 
defeat  the  administration  of  the  criminal  law, 
and  whether  this  can  be  done  with  Impunity. 
The  record  discloses  the  fact  that  the  liq- 
uors are  held  and  detained  by  Lester  D.  Sum- 
merfield  as  the  prosecuting  officer  of  the  state 
of  Nevada,  In  and  for  the  county  of  Washoe; 
that  the  liquors  are  under  his  control  and 
direction,  and  are  detained  for  the  purpose 
only  to  be  offered  by  him  as  evidence  against 
plaintiff  at  the  trial  of  the-  criminal  actlmi 
pending  and  undetermined  before  said  Justice 
of  the  peace. 

[1]  To  sustain  an  action  In  claim  and  deliv- 
ery, It  Is  necessary  for  the  plaintiff  to  show 
that  be  is  entitled  to  the  Immediate  i>08ses- 
slon  of  the  property.  Hllger  v.  Edwards,  S 
Nev.  85. 

[2]  Furthermore,  the  rule  is  nniversal  that 
replevin  lies  to  recover  personal  property  un- 
lawfully detained,  provided  the  property  is 
not  in  the  custody  of  the  law,  Bncldey  v. 
Buckley,  9  Nev.  ST3. 

[3]  We  are  of  the  opinion  that  where  per- 
sonal property  is  withheld  by  a  district  at- 
torney as  evidence  against  persons  charged 
with  crime,  the  accused  l^is  not  the  right  to 
regain  possession  of  the  property  by  claim 
and  delivery.  The  seizure  and  retention  of 
the  liquors  In  this  case  by  the  district  attor- 
ney In  no  manner  denies  or  affects  the  title  of 
the  true  owner,  or  the  ultimate  right  of  his 
agent  or  servant  to  their  possession,  but  sim- 
ply postpones  bis  right  until  the  exigencies  of 
the  prosecution  are  satisfied.  The  plaintiff 
has  shown  no  right  to  the  Immediate  posses- 
sion of  the  property  as  against  the  power  of 
the  magistrate's  court  for  police  purposes. 

The  proceedings  for  the  claim  and  delivery 
^  personal  property  were  not  Intended  to  re- 


peel  or  render  nugatpry  the  police  power  of 
retention  for  purposes  of  public  justice,  and 
the  owner's  right  of  possession,  his  agent's  or 
servant's,  cannot  be  enfprced  while  the  cir- 
cumstances justify  such  retention.  Simpson 
V.  St  John,  93  N.  I.  363.    Say  the  court: 

"It  is  not  only  the  dommon  practice,  but  the 

reqoiremeat  of  the  common  law,  that  articles 
wMcb  may  supply  evidence  of  guilt  of  a  party 
accused,  found  In  his  poBsession  or  under  his 
control,  may  be  taken  In  possession  by  the  offi- 
cer officiating  in  makfaig  the  arrest;  and,  in- 
deed, it  is  the  duty  of  inch  officer  to  take  into 
his  possession  and  retain  such  artides,  subject 
to  the  power  and  direetioa  of  the  court  or  jus- 
tice having  cognizance  of  the  alleged  crime. 
This  principle  is  one  of  necessity  in  the  admin- 
istration of  the  criminal  law,  and  it  is  generally 
recognized  by  the  courts  of  the  country  with 
few,  if  any,  exceptions."  Commission  &  Stock 
Co.  T.  Moore,  18  App.  D.  C.  78;  Comm.  v. 
Dana,  2  Mete.  (Mass.)  329;  State  T.  Robbins, 
124  Ind.  308,  24  N.  B.  978,  8  L.  R.  A.  438 
Spalding  V.  Preston,  21  Vt  9,  CO  Am.  Dec.  68 
McDonald  v.  Weeks,  2  Tenn.  Civ.  App.  600: 
United  States  v.  Wilson  (C.  G.)  163  Fed.  338; 
24  Am.  &  Eng.  Ency.  of  Law,  506. 

The  productitm  and  identification  of  the 
seized  liquors  are  essential  to  the  conviction 
of  the  accused  plaintiff  upon  the  charge  of 
having  intoxicating  liquors  upon  a  public 
road.  If,  by  this  proceeding,  the  liquors  are  to 
be  taken  by  judicial  process  from  the  officer, 
upon  whom  rests  the  duty  of  prosecuting  the 
offender.  It  would  be  possible  for  the  accused 
to  put  out  of  the  way  evidence  necessary  to 
his  conviction.  But  It  Is  strenuously  objected 
that  the  particular  llqnors  held  to  be  offered 
as  evidence  in  the  pending  prosecution  against 
plaintiff  were  obtained  and  are  held  in  ruth- 
less violation  of  the  law  without  a  warrant, 
either  for  the  arrest  of  plaintiff,  the  automo- 
bile, or  Its  contents.  These  are  questions  thac 
may  properly  be  presented  for  deliberative 
consideration' when  the  liquors  are  offered  as 
evidence.  We  advance  no  opinion  as  to  the 
competency  of  the  evidence  under  the  exist- 
ing facts  and  circumstances  under  which  they 
are  held,  but  simply  decide  that  a  writ  of  re- 
plevin cannot  be  converted  into  a  process  to 
render  nugatory  the  administration  of  the 
criminal  law.  We  decline  to  take  from  the 
Prohibition  Act,  conceded  to  be  difficult  of  en- 
forcement, aught  that  will  dlmioish  its  effi- 
ciency. While  at  no  time  should  the  act  be 
given  a  construction  that  will  make  It  an  In- 
strument of  dishonesty,  of  oppression,  and 
an  object  of  odium,  still  we  shall  not  suffer 
one  charged  with  Its  violation  in  a  proceed- 
ing under  claim  and  delivery  to  defeat  the 
whole  object  and  intention  ot  the  law. 

The  judgment  is  reversed,  and  our  order  la 
that  the  case  be  remanded,  with  directions  to 
the  lower  court  to  suspend  any  further  pro- 
ceedings therein  until  such  thne  as  the  trial 
of  the  case  of  the  State  of  Nevada  against 
Joe  Azparren.  pending  in  the  Jastlce's  court 
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of  Reno  townsbip,  Washoe  ccfontjr,  has  been 
finally  determined. 

COLEMAN,  C.  X,  and  DUCKBB,  3^  con- 
cur. 


(44  Ner.  148) 
NICHOLS  V.  WESTERN  UNION  TELE- 
GRAPH  CO.     (No.  2347.) 

(Sopreme  Conrt  of  Nevada.     Aug.  2,  1920.) 

K  Appeal  and  error  «=> 1 93 (9) —Failure  of 
oonplalnt-to.  state  cause  of  aotloa  properly 
raised  first  on  appeal. 
In  an  action  against  a  telefraph  companj 
to  recoTcr  damages  for  mental  angoigh  caused 
by  failure  to  promptly  deliver  a  death  meg- 
sage,  -where  it  appeared  from  the  complaint  it- 
self, and  from  the  evidence,  that  the  message 
was  interstate  in  character,  it  became  the  duty 
of  the  Snpreme  Conrt  on  appeal  to  apply  the 
federal  law  applicable  to  that  kind  of  a  mes- 
sage, and,  if  under  the  law  applicable  thereto 
the  complaint  failed  to  state  a  cause  of  ac- 
tioD,  it  waa  the  duty  of  such  court  to  reverse 
the  jodgment,  though  the  question  was  pre- 
sented for  the  first  time  on  appeal. 

2.  Coinmereo  «sa8(7)  —  Federal  law  goverm 
daaatea  for  failare  to  deliver  interatato  ■••• 
saoe.- 

Since  the  amendment  of  June  18,  1910,  to 
the  Interstate  Commerce  Act,  which  operated 
to  extend  the  federal  authority  over  telegraph 
companies  as  to  their  interstate  business,  no 
recovery  can  be  had  in  a  state  court  for  dam- 
ages sustained  for  mental  anguish  suffered  tor 
negligent  delay  in  delivering  a  death  message, 
when  unaccompanied  by  physical  injury. 

3.  Telegraphs  and  telephones  9=>65 (6)— Fed- 
eral law  eontrolling,  though  not  pleaded. 

In  an  action  in  state  court  for  damages  for 
mental  anguish  from  delayed  delivery  of  a 
death  meesage,  it  is  the  duty  ot  the  court  to 
apply  the  federal  Interstate  Commerce  Act,  as 
amended  by  Act  Cong.  June  18,  1910,  if  the 
evidence  establishes  that  the  message  was  an 
interstate  one,  though  the  complaint  does  not 
plead  an  interstate  message;  the  federal  law 
being  supreme  and  superseding  all  state  law. 

4.  Statatee  «a>279— Interstate  Ceaimeroe  Aot 
to  be  applied  1^  etate  court,  though  not 
pleaded. 

In  an  action  to  recover  for  mental  anguish 
oanaed  by  failure  to  promptly  deliver  an  in- 
terstate death  message,  a  stats  court  should 
apply  Interatate  Commerce  Act,  as  amended 
1^  Act  Cong.  June  18,  1910,  extending  the 
federal  authority  over  telegraph  companies  as 
to  their  interstate  business,  though  not  pleaded 
in  the  answer. 

Appeal  from  District  Court,  Esmeralda 
Cotmty;  J.  Emmett  Walsta,  Judge. 

Action  by  Marie  A.  Nichols  against  the 
Western  Union  Telegraph  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed. 


H.  H.  Atkinson,  of  Tonopah,  and  Beverly 
li.  Hodghead,  of  San  Frandsco,  Cal.,  for  ap- 
pellant 

M.  A.  Dlskln,  of  Reno,  A.  B.  Barnes,  of 
Goldfleld,  and  Augustus  Tllden,  of  Reno,  for 
respondent 

COOiMAN,  C.  J.  This  Is  an  action  in- 
dtitnted  by  the  respondent  in  the  district 
court  of  Esmeralda  county  to  recover  dam- 
ages In  the  sum  of  (2,000  for  mental  anguish, 
alleged  to  have  been  suffered  because  of  the 
failure  of  the  appellant  to  promptly  deliver 
a  death  message  sent  from  Cold  Spring,  N. 
T., '  to  the  respondent  at  Goldfleld,  Nov. 
Paragraph  8  of  the  complaint  la  In  the  fol- 
lowing words  and  figures: 

"That  on,  to  wit,  the  17th  day  of  December, 
191S,  plaintiff's  father,  one  Charles  Stone- 
bridge,  resided  near  said  town  of  Cold  Spring 
in  the  state  of  New  Tork,  and  was  on  said 
day  fatally  ill,  and  on  said  day  died  near  said 
Cold  Spring,  and  on  the  18th  day  of  Decem- 
ber, 1018,  plaintiff,  by  her  agent  her  brother, 
one  Augustus  Stonebridge,  made  and  entered 
into  a  contract  with  defendant  at  said  Cold 
Spring,  by  which,  in  consideration  of  the  snm 
of,  to  wit,  $1,  to  it  then  and  there  prepaid  by 
plaintiff  by  her  said  agent  and  received  and 
accepted  by  defendant,  defendant  promised  and 
agreed  to  tranamit  from  said  Cold  Spring  to 
plaintiff  at  said  Ooldfield,  and  deliver  to  plain- 
tiff at  her  said  dwelling  house  in  Goldfleld,  with 
reasonable  diligence,  a  certain  telegraphic  mes- 
sage in  the  words  and  figures  following,  to  wit, 
'Cold  Spring,  Putnam  County,  N.  T.  Dec.  18, 
1013.  Mra.  Marie  A.  Nichols,  Goldfield,  Nev. 
Father  died  yesterday.    Ous.' " 

Among  other  things,  the  complaint  alleges 
the  negligent  and  malicious  failure  of  the  ap- 
pellant company  to  promptly  deliver  the 
message  mentioned;  that  respondent  suffered 
great  mental  anguish  because  thereof,  and 
that  she  was  damaged  because  of  such  negli- 
gent and  malicious  conduct  An  answer  to 
the  complaint  was  filed,  which  consisted  of 
matter  negativing  the  allegation  of  negligeice 
and  malice  contained  In  the  complaint  The 
case  was  tried  before  a  Jury,  and  verdict 
rendered  for' the  plaintiff.  A  motion  for  a 
new  trial  having  been  denied,  the  defendant 
has  appealed  to  this  court 

The  evidence  on  the' part  of  the  plaintiff 
ishowed  the  message  to  be  Interstate  In  char- 
acter. Appellant  contends  that  It  Is  the  rule 
of  law  in  the  federal  courts  that  no  recovery 
can  be  had  for  damages  sustained  for  mental 
anguish  suffered,  when  unaccompanied  by 
physical  injury  (Southern  Express  Co.  v. 
Byers,  240  U.  S.  6li2,  36  Sup.  Ct  410,  60  h. 
Ed.  825,  L.  R.  A.  1917A,  197),  and  that  since 
the  amendment  of  June  18, 1910,  to  the  Inter- 
state Commerce  Hct  (chapter  309,  86  Stats. 
S39-645),  which  operated  to  extend  the  fed- 
eral authority  over  telegraph  companies  as 
to  their  Interstate  business  and.  contracts, 
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Congress  has  occupied  the  field,  and  thns  ex- 
cluded all  state  legislation  and  state  rules  of 
construction  as  to  the  right  to  recover  for 
mental  anguish  caused  by  the  negligence  of 
telegraph  companies  in  conducting  their  In- 
terstate business.  Postal  Tel.  Cable  Co.  v. 
Warren-Godwin  Lumber  Co.,  251  U.  S.  27,  40 

Sup.  Ct  69,  64  L.  Ed.  ;   W.  U.  T.  Co.  v. 

Boegli,  251  U.  S.  315,  40  Sup.  Ct.  167.  64  L. 
Ed. . 

It  -is  conceded  by  counsel  for  respondent 
•that  this  contention  would  be  sound  had  the 
defense  urged  been  pleaded  in  the  answer,  it 
being  insisted  that  it  is  the  law  of  this  state 
that  recoTerJr  can  be  liad  for  mental  anguish 
caused  through  the  negligence  of  another, 
and  defendant,  not  having  pleaded  the  act  of 
Congress  above  mentioned,  waived  its  right 
to  rely  upon  that  point. 

While  counsel  for  respondent  have  present- 
ed their  views  in  a  very  masterful  manner, 
we  are  unable  to  accept  the  idea  urged  upon 
us.  We  take  It  that  the  law  of  a  case  must 
control,  no  matter  In  what  way  It  is  brought 
to  our  attention. 

[1,2]  It  appears  from  the  complaint  itself, 
as  ia  shown  by  the  language  quoted  there- 
from, and  from  the  evidence,  that  the  mes- 
sage is  interstate  in  character.  This  being 
true.  It  becomes  our  duty  to  apply  the  law 
applicable  to  that  kind  of  a  message ;  and  if 
under  the  law  applicable  thereto  the  com- 
plaint fails  to  state  a  cause  of  action,  it  Is 
our  duty  to  reverse  the  Judgment,  though  the 
point  urged  is  presented  for  the  first  time 
on  appeal  (Nielsen  v.  Rebard,  43  Nev.  274,  183 
Pac.  984),  accepting  the  rule  declared  In  St 
Louis,  S.  F.  &  T.  B.  Co.  V.  Scale,  229  U.  S. 
156,  33  Sup.  Ct.  651,  57  L.'Ed.  1129,  Ann.  Cas. 
1914C,  156.  If  the  federal  statute  Is  appli- 
cable, the  state  law  Is  excluded  by  reason  of 
the  supremacy  of  the  former. 

In  view  of  the  allegations  of  the  complaint 
and.  the  evidence  In  the  record  showing  the 
Interstate  character  of  the  message,  a  failure 
to  apply  the  federal  statute  would  constitute 
such  error  as  would  necessitate  a  reversal  by 
the  Supreme  Court  of  the  United  States. 
That  court,  in  Toledo,  St  L.  &.W.  K.  Co.  ▼. 
Slavin,  236  TJ.  S.  454,  35  Sup.  Ct  306,  59  L. 
Ed.  671,  in  dealing  with  a  similar  question, 
said: 

"But  a  controlluig  federal  question  was  nec- 
essarily involved.  For,  when  the  plaintiff 
brought  suit  on  the  state  statute  the  defend- 
ant was  entitled  to  disprove  liability  under  the 
Ohio  act,  by  showing  that  the  injury  bad  been 
inflicted  wliile  Slavin  was  employed  in  inter- 
state banness.  And  it  without  amendment  the 
case  proceeded  with  the  proof  Bbowing  that  the 
right  of  the  plaintiff  and  the  liability  of  the 
defendant  bad  to  be  measured  by  the  federal 
statute,  t(  u>as  error  not  to  apply  and  enforce 
the  provinoni  of  that  Une."     (Italics  ours.) 

[I]  This  language  is  plain  and  unmistak- 
able. It  is  the  last  word  from  the  highest 
tribunal  In  the  land,  and  its  inteipretatl<Mi  of 


the  Acts  of  Congress  is  binding  upon  us. 
Even  had  the  complaint  In  this  case  not 
pleaded  an  interstate  message,  when  the  evi- 
dence established  that  such  was  the  character 
of  the  message,  it  became  the  duty  of  the 
court  to  apply  the  federal  law  to  the  case, 
because  it  is  thfe  supreme  law  of  the  land 
and  supersedes  all  state  law  which  would  be 
applicable  to  the  facts  had  Congress  not  spok- 
en upon  the  subject 

[4]  It  is  Insisted  by  counsel  tor  respondent 
that  under  authority  of  N.  C.  O.  Ry.  Co.  y. 
Burrus,  244  U.  S.  103,  37  Sup.  Ct  576.  61 
L.  Ed.  1019,  and  Atlantic  Coast  Lhie  Ry.  Co. 
V.  Mlms,  242  U.  S.  532,  37  Sup.  Ct  188,  61  L,. 
Ed.  476,  we  cannot  apply  the  act  of  Con- 
gress, since  It  was  not  pleaded  in  the  an- 
swer. In  our  opinicm,  neither  of  those  cases  - 
sustains  the  contention.  In  the  Burrus  Case 
the  complaint  did  not  show  on  its  face,  as  in 
the  Instant  case,  certain  matters  which  the 
defendant  contended  would  bar  a  recovery, 
and  during  the  trial  an  application  to  amend 
the  answer  so  as  to  plead  those  matters  was 
denied,  and  the  Supreme  Court  of  the  state 
(38  Nev.  156,  145  Pac.  926,  L.  R.  A.  1917I>, 
750)  sustained  the  ruling  of  the  trial  court. 
On  error  to  the  Supreme  Court  of  the  United 
States,  that  court  refused  to  disturb  the  judg- 
ment  saying:  "We  perceive  no  reason  why 
this  court  should  interfere  with  the  practice 
of  the  state."  The  dlfferoice  between  the 
two  cases  Is  that  there  was  nothing  in  the 
pleading  In  the  Burrus  Case  to  permit  of 
the  admission  of  evidence  on  the  part  of  the 
defendant  to  show  Its  own  failure  to  comply 
with  certain  federal  regulations,  whereas  In 
the  Instant  case  both  the  pleading  and  the 
evidence  of  the  plaintiff  bring  the  case  square- 
ly within  the  terms  of  the  act  of  Congress, 
necessitating  the  application  of  the  federal 
law.  In  other  words,  In  the  Burrus  Case  the 
point  Involved  was  as  to  the  propriety  of  al- 
lowing an  amendment  to  the  answer  so  as  tA 
permit  of  proof,  while  in  the  instant  case  It  Is 
merely  a  question  of  applying  the  act  of  Con- 
gress to  the  facts  pleaded  in  the  complaint 
and  proven  on  the  trial. 

Nor  Is  the  case  of  Atlantic  0.  L.  R.  Co.  v. 
Mlms,  242  U.  S.  532,  37  Sup.  Ct  188,  61  Lu 
Ed.  476,  in  point  The  complaint  in  that  case 
alleged  that  the  line  of  railway  upon  which 
plaintiff  was  injured  was  owned  and  operated 
"wholly  within  the  state  of  South  Carolina." 
The  railroad  company  filed  an  answer,  ad- 
mitting the  allegation  of  the  complaint  It 
appears  from  the  opinion  In  that  case  that 
upon  the  second  trial,  up  to  the  time  the 
plaintiff  rested  her  case,  no  daim  had  been 
made  by  defendant  and  no  facts  had  been 
pleaded  or  evidence  offered  from  whldi  tt 
could  be  inferred  that  the  deceased  at  the 
time  of  his  death  was  engaged  in  interstate 
commerce,  or  tliat  the  federal  Employers' 
Liability  Act  (U.  S.  Comp.  St  {{  8657-8665) 
was  in  any  way  applicable  to  the  case.  Upc«i 
this  (second)  trial  the  defendant  for  the  first 
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time,  in  presenting  Its  case,  sought  to  show 
that  the  train  which  killed  the  deceased  "was 
engaged  in  interstate  commerce,  and  that  the 
deceased  was  in  this  respect  and  otherwise 
engaged  In  Interstate  commerce."  The  trial 
court  refused  to  admit  the  evidence,  upon  the 
gromid  that  It  came  too  late  and  did  not  tend 
to  sustain  any  issue  raised.  The  Supreme 
Court  of  South  Carolina  (100  8.  C.  375,  85  S. 
E.  372)  sustained  a  Judgment  in  favor  of 
plaintiff,  and  on  error  to  the  Supreme  Court 
of  the  United  States  the  writ  of  error  was 
dismissed.    In  that  case  the  court  said: 

"Wliile  it  U  true  that  the  reports  show  that 
in  St  Looia,  S.  F.  A  T.  R.  Co.  v.  Seale,  229 
n.  S.  156,  and  in  Toledo,  St.  L.  &  W.  R.  Co. 
T.  Slavio  [supra]  the  federal  act  was  not  spe- 
cially referred  to  in  the  pleadings,  yet  they 
were  in  such  form  that  the  trial  court,  either 
witfaoat  objection  or  over  objection  which  the 
Supreme  Court  of  the  state  refused  to  sustain, 
admitted  testimony  making  it  necessary  to  ap- 
ply the  federal  act  in  deciding  each  case." 

In  the  instant  case  the  complaint  showing 
the  Interstate  character  of  the  message,  and 
the  evidence  on  the  part  of  the  plaintiff  be- 
ing in  accord  therewith,  the  Mims  Case  Is 
authority  for  the  applying  of  the  act  of 
Congress  to  the  facts  as  pleaded  and  proven. 

For  the  reasons  given,  it  follows  that  the 
judgment  mnst  be  reversed;  and,  since  no 
judgment  can  be  entered  in  favor  of  the 
plaintiff  under  the  pleadings  and  evidence, 
judgment  should  be  entered  by  the  trial  court 
In  tavor  of  the  defendant    It  is  bo  ordered. 

SANDERS  and  DVCKER,  JX,  concur. 


(107  Kan.  S68) 

STRONG  V.  THURSTON  at  al.    (No.  22780.) 

(Supreme  Court  of  Kansas.   July  10,  1920.) 

(BftMm*  b»  the  Court.) 

1.  Courts  «s»  107— Decision  held  net  to  qualify 
rale  as  to  oatoppel  by  receipt  wlthoat  obJe» 
tloa  of  lottar  of  MnHrmatlon. 

The  rule  that  in  certain  drcnmstaoces  the 
receipt  without  objection  of  a  letter  of  confir- 
mation tindertaking  to  state  the  terms  of  an 
oral  contract  may  estop  the  recipient  to  ques- 
tion its  accuracy  was  not  qualified  by  a  decision 
affirming  a  judgment  appealed  from  upon  the 
ground,  among  others,  that  error  against  the 
appellant  had  been  committed  by  the  giving  of 
an  instruction  that  the  jury  might  consider 
confirmations  sent  to  and  received  by  him  in 
determining  whether  or  not  oral  contracts  had 
previously  been  entered  into. 

2.  Coiitraett  «=>333 (2)— Petition  held  not  da- 
feotive  as  not  showing  whether  pleader  re- 
garded contract  as  one  In  writing. 

It  is  not  a  valid  objection  to  a  petition  de- 
claring upon  a  contract  originating  in  an  oral 
agreement  confirmed  by  a  written  statement  of 


its  terms  that  it  does  not  clearly  show  whether 
or  not  the  pleader  regarded  the  contract  relied 
upon  as  one  in  writing.  It  is  held  that  the 
meaning  of  the  written  confirmation  here  in- 
volved is  not  so  ol>8cure  as  to  interfere  with 
its  enforcement. 

3.  Contraots  «s>245  (2)  —  Person  receiving 
without  objection  letter  oonflrming  oi-al  con- 
tract cannot  avoid  Its  offsets  by  claiming 
variance. 

One  of  the  parties  to  an  oral  contract,  who 
receives  from  the  other  without  making  objec- 
tion thereto  a  letter  of  confirmation  undertaking 
to  state  its  terms,  where  the  circumstances  are 
such  that  his  assent  is  to  be  implied,  cannot 
avoid  the  effect  of  any  of  the  provisions  of  the 
writing  on  the  ground  that  they  differ  from 
those  of  the  oral  agreement  as  pleaded  by  the 
adverse  party,  or  relate  to  matters  that  were 
not  mentioned  therem. 

4.  Qaming  «=»I2— Contrwrt  for  sale  of  grain 
held  not  objootlonable  as  more  wager. 

A  provision  of  a  contract  for  the  sale  of 
grain,  to  the  effect  tliat,  if  delivery  is  not  made 
at  the  date  named,  the  deal  shall  be  considered 
open  until  the  seller  gives  notice  to  the  con- 
trary, and  that  in  the  meantime,  upon  the  seller 
offering  to  deliver,  the  buyer  may  elect  to  accept 
or  refuse,  is  not  open  to  the  objection  that  it 
amounts  to  a  mere  wager. 

5.  8ale<  9=989— Contract  for  talo  of  grain 
held  supported  by  oonsldoratlon. 

Under  such  a  ccmtract  as  that  referred  to 
in  the  foregoing  paragraph,  where  after  the 
seller's  default  the  buyer  gives  written  notice 
of  an  extension  under  such  circumstances  that 
the  seller's  assent  thereto  is  to  be  implied,  the 
resulting  contract  extending  the  time  c^  delivery 
is  supported  by  a  sufficient  consideration. 

Appeal  from  District  Court,  Labette 
County. 

Action  by  H.  I*  Strong  against  G.  W.  Thur- 
ston and  another.  Judgment  for  plaintiff, 
but  on  the  ground  that  an  erroneous  meas- 
ure o£  damages  was  applied  he  appeals. 
Modified  and  atUrmed. 

CSampbell  &  Campbell,  of  Wichita,  and 
P.  H.  KimbaU  and  W.  W.  EUmbaU,  both  of 
Parsons,  for  appellant. 

Pile  &  Goodrich,  of  Parsons,  for  i^pelleea 

MASON,  J.  H.  L.  Strong  sued  Thurston 
&  Son  for  damages  upon  two  grain  contracts, 
one  for  oats  and  one  tor  com.  As  the  quee- 
tions  raised  regarding  the  former  Include  all 
thooe  relating  to  the  latter,  as  well  as  some 
others,  only  the  oats  contract  will  be  dis- 
cussed. 

The  plaintiff  arranged  with  the  defendants 
by^telephone  for  the  purdiase  from  them  of 
a  car  of  oats  for  shipment  on  or  before  No- 
vemt>er  6,  1917.  He  immediately  sent  ,a 
written  oonflrmatton,  which,  among  other 
things,  included  a  provision  that,  if  the  grain 
was  not  shipped  within  the  time  fixed,  the 


^ssFor  other  OSM  ss*  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


576 


191  PAOIFIO  BEPOBTBB 


(Kan. 


codtract  ahotild  remain  opm  until  shipment 
was  made,  or  the  plaintiff  canceled  it,  or 
bought  In  for  the  defendants'  account.  The 
defendants  failed  to  ship  within  the  original 
time,  and  the  plaintiff  sent  three  notices  of 
extension,  the  last  expiring  December  10, 
1917,  and  then,  getting  no  word  from  the  de- 
fendants, bought  elsewhere,  and  sued  for 
the  difference  between  the  market  and  Qie 
contract  price.  The  plaintiff  recovered ;  the 
amount  awarded  him  being  based  upon  the 
market  price  on  November  7.  Be  appeals  on 
the  ground  that  under  the  special  findings  of 
the  jury  bis  recovery  should  have  been  based 
upon  the  market  price  on  December  11,  aft- 
er the  expiration  of  the  last  extension,  the 
difference  amounting  to  14^^  cents  a  bushd. 

The  defendants  contest  this  point,  and  also 
complain  of  the  Judgment  rendered,  and  ask 
that  It  be  entirely  set  aside,  principally  ui>on 
the  ground  that  the  written  confirmation  had 
not  been  assented  to  by  them,  that  it  did  not 
confirm  an  existing  contract,  but  undertook 
to  make  a  new  one,  and  that  in  any  event  it 
was  unenforceable^  because  of  some  of  its 
provisions. 

[1]  1.  The  Jury,  in  answer  to  special  ques- 
tions, found  that  a  custom  existed  among 
grain  dealers,  which  was  known  to  ,the  de- 
fendants, for  purchasers  of  carload  lots  by 
telephone  to  send  written  confirmations  to 
the  seller ;  that  the  confirmation  relied  upon 
by  the  plaintiff  was  sent  by  him  to  the  de- 
fendants and  received  by  them  without  objec- 
tion. This  confirmation  concluded  with  a 
provision  that  in  the  absence  of  a  notification 
to  the  contrary  it  should  be  understood  as  ac- 
cepted and  binding  In  all  its  terms.  In  this 
situation  the  fBUure  of  the  defendants  to 
make  objection  was  tantamount  to  an  ac- 
ceptance of  the  letter  as  a  statement  of  the 
terms  of  a  binding  contract  Strong  v.  Bln- 
gle,  96  Kan.  673,  162  Paa  631 ;  WalUngford 
■  V.  Grain  Co.,  100  Kan.  207,  164  Pac.  275. 
The  doctrine  of  the  cases  cited  is  In  no  sense 
qualified  by  anything  said  in  Cardwell  v. 
TJh!,  106  Kan.  249,  182  Pac.  415.  There  the 
seller  complained  of  an  Instruction  to  the 
effect  that,  in  determining  whether  or  not 
oral  contracts  had  been  entered  into,  the  Jury 
might  consider  letters  'of  confirmation  sent 
to  him,  and  this  conrt  held  merely  that  no 
OTor  had  thereby  been  committed. 

[2]  2.  The  defendants  complain  that  the 
petition  left  It  uncertain  whether  the 'plain- 
tiff was  suing  on  an  oral  or  a  written  con- 
tract, or  upon  several  contracts  of  a  like 
undefined  character.  The  criticism  Is  large- 
ly verbal.  Where  the  parties  to  an  oral  con- 
tract expressly  or  by  fair  implication  agree 
that  Its  terms  are  stated  in  a  writing  subse- 
quently made,  it  is  of  no  practical  conse- 
quence whether  or  not  the  ratlre  transao 
tlon  Is  spoken  of  as  the  entering  into  of  a 
written  agreement  Nor  is  it  important  that 
an  extension  of  the  time  of  performance  of 


a  contract,  like  any  other  change  in  its  terms, 
may  be  said  In  a  sense  to  create  a  new  con- 
tract There  was  no  opportunity  for  the  de- 
fendants to  be  in  any  way  misled  to  their 
prejudice  by  the  form  of  the  pleadings. 

The  defendants,  by  Inquiring  what  is 
meant  by  the  following  phrases  used  in  the 
confirmation,  suggest  that  they  were  obscure: 

"BasiB— f.  o.  b.  your  track."  "Billing— Load 
and  call  at  our  expense  for  billing.  Dest  By. 
Katy." 

We  do  not  regard  them  as  unintelligible; 
but,  as  the  result  of  the  case  does  not  depend 
upon  It,  we  see  no  occasion  for  undertaiUns 
their  Interpretation. 

[3]  8.  The  defendants  assert  that  the  writ- 
ten communication  sent  to  them  changed 
Bome  of  the  terms  of  the  oral  contract  plead- 
ed, and  added  new  ones,  and  therefore  was 
not  a  conflrmatlan  at  aU.  Tbe  oral  contract 
set  out  in  the  petition  as  amended  was  for 
a  car  of  1,260  bushels  of  No.  S  or  better 
mixed  oats  at  66  cents,  track  Parsons,  ship- 
pers' aflldavlt  weights,  federal  grades,  to  be 
billed  out  by  November  6.  The  confirmation 
reserved  to  the  plaintiff  the  rl^ht  to  change 
the  destination.  The  provision  of  the  oral 
contract  implied  that  a  shipment  was  to  be 
made  to  some  point  unnamed,  and  the  con- 
firmation merely  stated — what  was  doubtless 
to  be  inferred — that  the  buyer  was  to  give 
directions  concerning  this.  The  conflrmatloii 
contained  a  proylslon,  which  was  a  part  of 
the  printed  blank  used,  that  the  contract  was 
not  complete  until  shipments  were  received, 
graded,  and  weighed  at  final  destination. 
This  was  obviously  rendered  inapplicable  by 
the  Insertion  of  these  words,  which  con- 
formed to  the  oral  contract,  in  a  blank  left 
to  show  the  agreement  as  to  weight — "ship- 
per's reliable  affldavit"  Various  statements 
in  the  confirmation  as  to  shipment,  payment 
and  demurrage,  which  are  referred  to  as 
Changes,  are  mere  details,  in  no  way  incon- 
sistent with  the  general  scope  of  the  oral 
contract 

The  provision  of  the  conflrmatfoB  which  Is 
most  plausibly  urged  as  a  departure  from  the 
oral  agreement  read  in  part  as  follows: 

"Orain  not  shipped  in  contract  time  wfll  be 
considered  as  open  contracts  untQ  shipped,  or 
yon  are  advised  we  have  canceled  same,  or 
bought  in  for  your  account" 

This  was  a  matter  not  touched  on  In  the 
telephone  conversation,  but  the  question  as 
to  what  the  relations  of  the  parties  should 
be  in  the  event  shipment  was  not  made  with- 
in the  time  stated  was  one  about  which  there 
might  be  a  difference  of  opinion.  Conceding 
that  the  law  would  define  their  rights  wUh. 
exactness,  tn  the  absence  of  an  express  pro- 
vision, they  wen  privileged  to  make  sudi 
agreem«it  in  that  respect  as  they  saw  fit. 
The  explicit  statement  of  the  effect  of  a  fall- 
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ore  of  the  seller  to  comply  strictly  with  his 
agreement  as  to  time  was  entirely  pertinent 
to  the  subject,  and  was  in  the  nature 'of  an 
added  detail  of  the  transaction.  It  is  a  prop- 
er function  of  the-  confirmatory  letter  to  af- 
ford assurance,  not  merely  that  there  has 
been  no  mistake  by  either  party  In  catching 
the  words  of  the  other,  for  instance,  concern- 
ing prices  and  amonnts,  but  that  they  hare 
the  same  understanding  as  to  the  obligations 
In  detail  which  each  has  assumed.  The  ben- 
efit to  the  business  world  of  the  employment 
of  such  a  de^ce  would  be  largely  curtailed. 
If  the  recipient  of  a  purported  cooflrmation 
of  an  oral  agreement  for  purchase  and  sale 
could  remain  silent,  and  later  successfully 
deny  any  force  to  one  of  its  provisions,  on 
the  ground  that  the  matter  to  which  it  re- 
lates had  not  In  fact  been  previously  men- 
tioned. 

[4]  4.  To  the  provision  of  the  confirmation 
which  has  lust  been  quoted  was  added: 

"If  unable  to  ship  in  contract  time,  phone  or 
wire  us,  and  secure  our  further  instructions 
before  loading  and  shipping,  and  we  will  then 
advise  if  we  can  still  ase  on  contract," 

The  defendants  claim  that  this  addition 
converted  the  transaction  into  a  wagering 
agreement,  unenforceable  because  of  that 
feature.  Neither  this  provision,  nor  anything 
else  in  the  contract,  appears  to  us  to  suggest 
that  an  actual  delivery  of  the  oats  was  not 
intended.  We  take  the  eO^ect  of  the  provision 
under  consideration  to  be  this:  If  the  de- 
fendants failed  .to  make  shipment  within  the 
time  set,  they  remained  under  an  obligation 
to  tender  performance  on  their  part  at  such 
time  as  they  should  select  (unless  sooner  no- 
tified that  the  plaintUT  had  canceled  or 
bought  In),  which  offer  the  plaintiff  might  ac- 
cept or  reject;  his  election  in  this  regard 
being  likely  to  be  Infiuenced  by  the  then  state 
of  the  market  If  he  accepted  it,  the  deal 
would  be  concluded  by  a  shipment  If  he 
rejected  It  he  thereby  relieved  the  defend- 
ants from  any  liability  for  damages  for 
breach  of  the  contract.  He  could  not,  after 
receiving  such  offer.  Insist  upon  the  defend- 
ants paying  him  the  difference  between  the 
contract  and  market  price  and  prevent  their 
satisfying  their  obligation  by  actual  delivery 
of  the  grain.  The  transaction,  therefore,  did 
not  fall  within  the  condemnation  of  either 
the  common  law  or  the  statute.  It  was  com- 
petent for  the  parties  by  agreement  to  make 
the  right  of  the  buyer  to  refuse  the  grain 
when  offered  one  of  the  consequences  of  the 
sellers'  default 

[5]  6.  From  November  6,  the  date  original- 
ly fixed  for  shipment  until  November  17, 
the  contract  stood  without  action  by  either 
party ;  then,  according  to  the  plaintifTs  evi- 
dence, he  by  telephone,  at  the  request  of  the 
defendants,  extended  the  time  of  shipment 
to  NoTember  25,  sending  a  written  confirma- 
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tion,  to  wfaldi  no  reply  was  made.  Subse- 
quent extensions  were  made  to  December  3, 
and  December  10;  confirmations  being 
mailed  and  received.  The  Jury  found  specif- 
ically that  the  plaintiff  had  extended  the 
time  within  which  the  defendants  might 
make  shipment  up  to  December  10;  that 
the  market  value  on  November  7  was  59^ 
cents  and  on  December  11  was  74  cents; 
and  that  the  defendants  never  notified  the 
plaintiff  that  they  were  not  going  to  ship 
the  oats.  AH  confiicts  of  testimony  on  the 
issue  regarding  the  extensions  are  therefore 
disposed  of,  and  they  must  be  regarded  as 
effective,  unless  some  legal  principle  would 
thereby  be  Invaded. 

We  see  no  obstacle  to  holding  the  exten- 
sion agreements  valid.  The  course  of  the  de- 
fendants in  failing  to  object  in  any  way 
to  the  supplemental  confirmations  sent  them 
was  plainly  adapted  to  Induce  the  plaintiff  to 
believe  that  they  acquiesced  in  them,  and 
they  must  be  held  to  have  intended  the  nat- 
ural result  of  their  conduct  The  original 
confirmation  contained  a  provision  that  any 
change  might  be  a  part  of  the  contract,  if 
Incorporated  in  a  written  supplement,  but 
that  any  verbal  nnderstandlng,  not  written 
in  the  (original)  confirmation,  should  be  of 
no  effect  We  regard  the  incorporation  of 
the  terms  of  the  extensions  in  written  state- 
ments sent  to  the  defendants,  and  received 
by  them  without  objection,  as  amounting  to 
their  incorporation  in  a  supplement  and  as 
giving  them  the  force  of  written  agreements. 

Each  extension  operated  to  the  advanta^ 
of  the  defendants.  By  their  failure  to  meet 
their  obligation  with  promptness  they  had 
already  Incurred  a  liability  to  the  plaintiff 
for  dEunages.  Bis  forbearance  gave  them  re- 
newed opportunity  to  discharge  all  their  ob- 
ligations by  performance.  If  they  had  at  any 
time  concluded  that  a  further  rise  in  -price 
was  probable,  they  could  have  brought  mat- 
ters to  a  head,  and  avoided  the  risk  of  an 
increase  in  the  amount  of  their  loss  as  then 
indicated,  by  buying  at  the  market  and  fill- 
ing the  order.  They  could  perhaps  have  ac- 
complished substantially  the  same  result  by 
merely  ,  notifying  the  plaintiff  that  they 
would  not  make  delivery,  creating  an  im- 
mediate breach  of  the  contract  for  whidi 
the  measure  of  damages  would  turn  upon 
the  then  state  of  the  market  Note,  L.  R.  A. 
1917A.  1004,  1005. 

The  situation  is  not  the  same,  however, 
as  that  presented  in  Flour  Mills  Go.  v.  Dirks, 
100  Kan.  376,  164  Pac.  273,  where  the  orig- 
inal contract  in  so  many  words  gave  the 
buyer  the  right  to  make  extensions,  or  in 
Wichita  MiU  &  Elevator  (3o.  v.  Liberal  Ele- 
vator C!a,  243  Fed.  99,  159  C.  C.  A.  629, 
where  a  rule  of  the  Kansas  Orain  Dealers' 
Association,  which  was  made  a  part  of  the 
contract  authorized  such  an  extension  by  In- 
dudtog  It  as  one  of  the  options  given  to 
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the  bnyer  npon  tbe  seller's  default  Bat  bere 
the  extension  nHitracts,  the  terms  of  which 
were  evidenced  by  the  supplemental  omflrma- 
tlons,  were  supported  by  a  sufficloit  Inde- 
pendent consideration  In  the  mutual  agree- 
ments of  the  parties.  The  plaintiff  waived 
his  right  to  close  the  deal  before  the  date 
named,  and  the  defendants  substituted  for 
their  existing  obligation  to  make  delivery  at 
some  Indefinite  time  to  be  selected  by  them 
a  prontUe  to  deliver  within  the  new  period 
fixed. 

As  agatost  the  complaint  of  the  defend- 
ants, the  action  of  the  trial  court  Is  affirmed. 
A  modification  Is  ordered  In  accordance  with 
the  contention  of  the  plaintiff;  the  amount 
of  the  Judgment  to  be  Increased  to  correspond 
with  the  state  of  the  market  as  It  was  found 
to  be  on  December  11. 

All  the  Justices  ccmcnrring. 


007  Kan.  32») 

BRACKVILLE  v.  SOUTHWESTERN    BELL 
TELEPHONE  CO.     (No.  22731.) 

(Supreme   Court   of   Kansas.     July  10,  1820. 

Opinion  Denying  Second  Motion  for  Be- 

heaiing,  July  10.  1020.) 

(BvOahu*  by  tK«  Court.) 

1.  Former  mllng  adbarad  to. 

The  ruling  on  a  motion  to  set  aside  service 
is  adhered  to. 

2.  Appearanoa  «=»24(I3)— Dofsnilant  on  appeal 
held  not  seeking  afflrmative  relief  *o  a*  to 
waive  defoot  of  sarvlee. 

A  defendant  who  moves  for  a  judgment  in 
his  favor  on  the  special  findings  of  the  Jury, 
and  npon  appeal  asks  this  court  to  direct  the 
sustaining  of  the  motion,  is  not  to  be  regard- 
ed as  thereby  seeking  afflrmative  relief  and  so 
forfeiting  his  right  to  aak  a  review  of  the  ov«r- 
ruling  of  his  objection  to  the  sufficiency  of  the 
service  upon  him. 

Appeal  from  District  Oourt,  Wyandotte 
County. 

On  motion  for  rehearing.    Motion  denied. 
For  former  opinion,  see  107  Kan.  130,  190 
Pac.  778. 

MASON,  J.  [1]  In  a  motion  for  a  rehear- 
ing the  defendant,  among  other  things,  urges 
that,  in  holding  the  service  of  summons  to 
hare  been  sufficient,  the  court  has  misin- 
terpreted the  effect  of  the  taking  over  of 
the  telephone  lines  by  the  government  and 
has  deiMirted  from  Its  own  prior  rulings. 
The  basis  of  the  decision  may  perhaps  be 
made  clearer  by  a  brief  addition  to  the  orig- 
inal opinion.  We  do  not  question  the  com- 
pleteness of  the  government's  control  of  the 
t^ephone  systems  while  public  management 
was  in  force,  nor  do  we  suggest  that  during 


that  period  the  situation  was  such  as  to  ren- 
der the  business  amenable  to  state  regula- 
tion or  subject  the  corporations  owning  the 
property  to  liability  for  its  negligent  opera- 
tion. We  regard  the  term*  of  the  President's 
order,  In  providing  for  the  conduct  of  the 
business  by  the  Postmaster  Oeneral  through 
the  owners,  directors,  and  officers,  as  wdl 
as  the  employes,  of  the  systems,  as  Indicat- 
ing the  retention  to  some  extent  of  the  cor- 
porate organization;  but  the  affirmance  does 
not  depend  upon  the  correctness  of  that  view. 

As  pointed  out  In  the  orlgl^^  opinion  (107 
Kan.  130,  190  Pac.  773),  the  statute  here  In- 
volved (Gen.  Stat  1915,  t  6961)  is  qoite  dif- 
ferent from  that  relied  upon  In  ChlUetti  v. 
Railway  Co.,  102  Kan.  297,  171  Pac  14,  I* 
B.  A.  1918C,  1147.  It  applies  to  corporations 
generally,  Irrec^ectlve  of  their  character  or 
their  active  engagement  In  business.  It  pro- 
vides for  the  service  of  summons  npon  of- 
ficers because  of  their  relation  to  the  corpora- 
tion, not  because  of  their  being  at  the  time 
actually  performing  a  particular  kind  of 
work  In  connection  with  a  public  utility. 
The  officers  of  the  defendant  corporation  did 
not  cease  to  be  such  upon  the  taking  over  of 
its  telephone  system  by  the  government, 
whatever  may  have  been  the  case  with  mere 
employes.  From  the  statutory  classification 
of  a  managing  agent  vdtb  the  officers  of  a 
corporation  it  is  to  he  presumed  that  the  re- 
lation to  the  defendant  of  the  person  de- 
scribed by  that  title  In  the  sherlfTs  return 
continued  notwithstanding  the  change  in  the 
control  of  Its  property — a  presumption  not 
overthrown  by  the  affidavit  attacking  the 
service,  which  stated  no  evidential  fact  as 
distinguished  from  a  mere  legal  conclusion. 
We  hold  the  delivery  of  a  copy  of  the  sum- 
mons to  him  to  have  been  sufficient  to  bring 
the  defendant  into  court,  not  because  the 
character  of  the  work  he  was  then  doing 
nnder  the  government  necessarily  qualified 
him  to  receive  It,  bnt  because  it  was  not 
proved  that  the  relation  he  had  sustained  to 
the  corporation  at  the  time  the  Postmaster 
Oeneral  took  charge  had  ever  been  termi- 
nated. 

[2]  2.  In  behalf  of  the  plaintiff  an  argu- 
ment is  renewed  which  was  urged  at  the 
original  hearing,  but  not  mentioned  in  the 
opinion,  to  the  effect  that  the  defendant  lost 
Its  right  to  a  review  of  the  ruling  on  its 
objection  to  the  service  by  moving  for  a 
Judgment  in  its  favor  on  the  special  findings 
and  by  asking  this  court  to  remand  the 
case  with  directions  to  enter  Judgment  in  its 
favor.  It  is  argued  that  inasmuch  as  a 
Judgment  of  that  character  would  put  an 
end  to  the  litigation  and  operate  as  a  bar 
to  any  further  prosecution  of  the  plalntlfT's 
claim,  the  defendant  in  asking  it  is  seeking 
affirmative  relief.  As  we  view  it  the  motion 
for  a  Judgment  on  the  findings,  although  af- 
firmative In  form,  was  in  effect  a  request 
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that  the  court  decide  tbat  as  a  matter  of 
law  the  facts  fonnd  prevented  any  recovery 
by  the  plaintiff.  The  relief  asked  was  sub- 
stantially the  end  sought  in  any  defense  mi 
the  merits,  and  the  making  of  such  defense 
did  not  involve  the  abandonment  of  the  Juris- 
dictional question.  See  Shearer  r.  Ins.  Co., 
106  Kan.  674,  189  Pac.  648. 

Other  questions  reargued  have  been  given 
farther  consideration,  but  the  court  adheres 
to  the  views  orig^lnally  announced. 

The  motion  for  a  rehearing  is  overruled. 

All  the  Justices  concurring. 

Opinion  Denying  Second  Motion  for  a 
Rehearing. 

The  appellant  has  tendered  and  asked 
leare  to  file  a  second  motion  for  a  rehearing 
based  upon  the  ground  that  a  part  of  the 
reasoning  upon  which  the  decision  of  the 
court  was  rested  is  inapplicable  because  the 
defendant,  being  a  Missouri  corporation,  can- 
not be  brought  Into  a  Kansas  court  by  serv- 
ice here  upon  one  of  its  officers  or  agents 
unless  it  Is  engaged  In  business  in  this  state. 
The  leave  asked  is  granted,  but  the  motion 
for  a  rehearing  is  denied  for  the  reasons  that. 
Irrespective  of  the  merits  of  the  contention 
in  other  respects,  the  motion  to  set  aside 
the  service  was  not  based  upon  the  defend- 
ant being  a  foreign  corporation,  and  the 
abstract  does  not  disclose  that  it  was  shown 
to  the  district  court  that  the  defendant  was 
a  Missouri  corporation  or  that  it  was  not  a 
domestic  corporation. 

All  the  Justices  concurring. 


(107  Kan.  290) 
VAIL  V.  MARSHALL  MOTOR  CO.  et  al. 
(two  oases).    (Nos.  22657,  22606.) 

(Stiprem*  Court  of  Kansas.   July  10,  1820.) 

(ByXlabna  hy  the  Court.) 

1.  Former  decision  followed. 

The  rale  of  Howard  v.  Motor  Co.,  106  Kan. 
775,  190  Pac.  11,  followed. 

2.  Master  and  servant  «=>330(3)  —  Mnnlolpal 
oerporatlOM  «=>706(5)  —  Evidenoe  held  to 
warrant  reoovery  for  Injuries  to  third  per- 
sons by  eollldlng  aatomoMlos  driven  for 
•waon. 

The  evidence  examined,  and  held-  to  be  suf- 
ficient to  rapport  the  findings  and  verdict  of 
the  Jury  to  Uie  effect  that  the  driver  of  the 
automobile  which  caused  injury  to  the  plain- 
tiffs was  engaged  in  the  service  of  the  defend- 
ants (t  the  time,  and  that  the  injuries  were 
sustained  through  the  culpable  negligence  of 
the  defendants. 

Appeal    from   (District    Court,   Sedgwick 
County. 


Separate  suits  by  Luda  S.  Yall  and  Walter 
Scott  Vail  against  the  Marshall  Motor  Com- 
pany and  another.  Judgment  in  each  case 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed in  each  case. 

Stanley,  Stanley  &  Hegler,  Geo.  Siefkin, 
and  Forrest  Siefkin,  all  of  Wichita,  for  ap- 
pellants. 

Matson  &  Steams,  of  Wichita,  for  appel- 
lees. 

JOHNSTON,  0.  J.  These  appeals  bring  up 
for  review  two  Judgments  rendered  against 
the  defendants  for  personal  injuries  sustain- 
ed by  plaintiffs  throuj^  the  negligence  of  de- 
fendants. 

[1,2]  The  asslgnmoits  of  error  made  by 
defendants  raise  substantially  the  questions 
that  were  presented  here  in  the  case  of  How- 
ard V.  Motor  Co.,  which  were  determined  at 
the  May  session  of  the  court  106  Kan.  775, 
190  Pac.  11.  As  the  result  of  a  collision  of 
two  automobiles,  one  of  which  was  driven  by 
an  employ^  and  agent  ot  the  defendants, 
LucU  S.  VaU,  Walter  Scott  Vail,  as  well  as 
Fanny  Howard,  were  severely  injured.  It 
was  alleged  that  the  accident  and  Injuries 
resulted  from  driving  this  car  at  an  unlaw- 
ful rate  of  speed  and  in  such  a  way  as  to 
constitute  reckless  and  wanton  negligence. 
The  plaintiffs  In  these  cases  were  near  to- 
gether upon  the  sidewalk  when  the  collision 
occurred  and  when  one  of  the  colliding  cars 
was  thrown  with  great  force  upon  the  side- 
walk and  against  the  plaintiffs.  The  testi- 
mony as  to  the  agency  of  Miller  who  was 
driving  one  of  the  cars,  and  as  to  the  circum- 
stances of  the  injuries,  was  substantially  the 
same  in  these  cases  as  in  the  one  already 
determined.  The  errors  assigned  in  the  in- 
stant cases  are  those  that  were  urged  in  the 
Howard  Case.  A  repetition  of  the  objections 
made  and  of  the  reasons  for  overruling  them 
would  serve  no  good  purpose.  The  evidence 
is  deemed  to  be  sufficient  to  sustain  Che  find- 
ing that  Miller,  the  driver,  was  engaged  in 
the  service  of  his  employers  when  the  acci- 
dent occurred  and  the  injuries  were  inflicted. 
Defendants  renew  their  attack  upon  the 
plalntHt's  evidence  and  point  out  inconsisten- 
cies and  portions  of  it  that  seem  to  them  to 
be  unreasonable  and  incredible,  but  these  are 
matters  which  were  properly  left  to  and  have 
been  determined  by  the  Jury.  The  testimony 
of  Miller  upon  which  the  verdicts  largely 
rest  Is  of  itself  sufficient  to  sustain  the  ver- 
dicts. 

We  have  examined  all  the  evidence  and 
have  no  hesitation  in  holding  that  the  find- 
ings and  verdicts  are  sufficiently  supported 
by  the  evidence. 

The  Judgments  in  both  cases  are  affirmed. 

All  the  Justices  concurring. 
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WILSON  et  «l.  T.  JONES.    (No.  22771.) 

(Supreme   Court  of  Kansas.    July  10,  1920.) 

(Syllabui  by  the  Court.) 

Judgment    «=3l43(l)— Refusal    to    aet    «lde 

Judgment  against  defendant  personally  aerved 

held  act  abuse  of  discretion. 

The  proceedings   examined,  and  held,  tbe 

court  did  not  abuse  its  discretion  in  refusing  to 

set  aside  a  judgment  regularly  rendered  against 

the  defendant,  who,  though  personally  served, 

did  not  plead  or  appear. 

Appeal  from  District  Court,  Saline  County. 

Action  by  J.  M.  Wilson  and  another,  part- 
ners as  tbe  Wilson  Realty  Company,  against 
Horace  Jones.  Judgment  for  plaintiffs,  on 
default,  and,  from  a  refusal  to  set  tbe  Judg- 
ment aside,  defendant  appeals.  Affirmed. 

H.  0.  Tobey,  of  Salina,  for  appellant 
David  Rltebie,  of  Salina,  for  appellees. 

BUROH,  J.  Tbe  appeal  was  taken  from  an 
order  of  tbe  district  court,  refusing  to  set 
aside  a  Judgment,  tbe  Journal  oitry  of  wblCb 
reads  In  part  as  follows: 

"The  plaintiff  shows  to  the  court,  and  the 
-court  finds,  that  the  defendant  has  been  duly 
and  personally  served  with  summons  in  the 
above-entitled  cause,  and  that  he  has  failed  to 
answer,  demur,  or  otherwise  plead  herein,  and 
is  in  default. 

"Thereupon  the  said  plaintiff  waived  a  Jury, 
and  presented  his  evidence  to  the  court,  and 
after  hearing  tbe  evidence,  and  the  court  being 
fully  advised  in  the  premises,  finds  that  the 
said  defendant  is  justly  indebted  to  said  plaintiff 
in  tbe  sum  of  $575,  upon  the  cause  of  action 
set  out  in  the  plaintiff's  petition." 

The  defendant  was  served  on  April  14. 
Tbe  answer  day  was  May  14.  Tbe  Judg- 
ment was  rendered  on  May  31.  On  June  7 
tbe  defendant  flted  bis  motion  to  set  aside 
tbe  Judgment,  and  tendered  an  answer. 

The  suit  was  one  for  a  real  estate  agent's 
Commission.  Tbe  tendered  answer  was  that 
tbe  plalntlfrs  were  not  tbe  defendant's  agents, 
and  tbat  tbe  sale  oi  bis  land  was  made  by 
another  person  as  bis  agent.  Who  bad  been 
paid  a  commission.  After  tbe  defendant  was 
served  be  moved  to  another  county.  After 
removal  he  mailed  tbe  summons  to  the  agent 
whom  be  recognizes,  wltb  a  letter  requesting 
tbe  agent  to  see  tbat  a  defense  was  Interpos- 
ed. Tbe  defendant  filed  an  aflldavlt  tbat  tbe 
request  was  based  on  a  previous  arrange- 
ment wltb  the  agent  that.  If  a  suit  of  this 
kind  were  brought,  tbe  agent  would  secure 
counsel  for  the  defendant,  and  see  that  a  de- 
fense was  interposed.  The  affidavit  contains 
this  statement- 

"Affiant  has  been  informed  and  believes  the 
fact  to  be  that  Eberhardt  received  such  letter 
in  due  course  of  mail."  , 


The  agent  was  not  called  as  a  witness, 
and  his  testimony  was  not  taken. 

Tbe  application  Is  based  on  the  provi- 
sion of  the  Civil  Code  autborizlng  tbe  grant- 
ing of  a  new  trial  for  unavoidable  casualty  or 
misfortune  preventing  a  party  from  prose- 
cuting or  defending.  Qea.  Stat  1915,  f  7500 
(Code  Clr.  Proc.  ||  606).  In  tbe  case  of 
Welch  V.  Oballen,  31  Kan.  696,  8  Paa  314, 
tbe  syllabus  reads  as  follows: 

"Where  the  plaintiff  resides  in  Kansas  and 
the  defendants  reside  in  another  state,  and  the 
defendants  employ  an  attorney  in  Kansas  to 
file  an  answer  and  to  attend  to  the  case,  but 
the  attorney  never  ffles  such  answer,  but  before 
the  time  for  filing  the  same  has  expired,  leaves 
the  state  of  Elansas  and  never  returns,  and  no 
answer  is  ever  filed  in  the  case,  and  after  more 
than  four  months  have  elapsed  after  the  de- 
fendants have  made  default  by  not  filing  an  an- 
swer, a  Judgment  is  rendered  by  default,  in 
favor  of  the  plaintiff  and  against  the  defendants, 
in  accordance  with  the  prayer  of  the  plaintiff's 
petition,  and  the  defendants  have  no  knowledge 
of  the  negligence  of  their  attorney,  or  of  the 
rendition  of  such  Judgment,  until  a  long  time 
after  both  have  occurred,  and  the  attorney  is 
insolvent,  and  the  defendants  have  a  good  de- 
fense to  tbe  action,  held  that  neither  the  neg- 
ligence of  the  attorney  nor  his  insolvency,  nor 
the  defendants'  want  of  knowledge,  nor  all 
combined,  can  be  considered  such  an  tnavoid- 
able  casualty  or  misfortune  preventing  the  par- 
ty from  prosecuting  or  defending'  the  action 
that  the  defendants  may  have  the  Judgment  va- 
cated under  section  668  of  the  CivU  Code,  and 
they  be  let  in  to  defend."  81  Kan.  696,  3 
Pac.  814. 

District  courts  are  usually  quite  liberal  In 
vacating  Judgments  taken  In  tbe  absence  ot 
a  party  who  Is  in  default  with  or  without 
Imposition  of  terms  as  circumstances  may 
suggest,  because  the  result  is  simply  a  full 
investigation  of  tbe  controversy  on  its  mer- 
its; but  they  are  not  obliged  to  Ignore  crass 
negligence,  and  they  are  entitied  to  be  as- 
sured tbat  Justice  will  be  best  subserved  by 
another  trlaL  In  this  Instance  tbe  defend- 
ant was  negligent  In  any  event  and  he  was 
entitled  to  no  favor  at  all.  unless  bis  agent 
wiere  enUty  of  mteoondoct  or  Inattention 
amounting  to  that  The  showing  in  tbat  re- 
spect was  too  meager  and  Indefinite.  Doubt- 
less tbe  court  was  Impressed  by  tbe  defend- 
ant's failure  to  call  tbe  agent  as  a  witness. 
and  by  a  few  questions  clear  up  tbe  whole 
ma#;tcir,  and  tfiow  that  a  fair  ^jrobablllty 
existed  the  ends  of  Justice  bad  not  been  at- 
tained. 

The  defendant  says  casualty  and  mis- 
fortune may  result  from  negligence,  which 
is  true;  but  In  this  case  there  was  nothing 
but  negligence.  Tbe  defendant  cites  tbe  case 
of  Sanders,  Adm'x,  v.  HaU,  3T  Kan.  271.  15 
Pac.  197.  In  that  case  the  defendant  was 
guilty  of  no  laches,  and  was  misled  by  a 
statement  of  the  trial  Judge  tn  regard  to  the 
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course  the  proceeding  wonM  take.  The  de- 
fendant also  dtes  the  case  of  Patterson  v. 
OU  Co..  101  Kan.  40,  166  Pac.  661.  In  tbat 
case  the  defendant's  attorney  relied  on  what 
he  nnderstood  to  be  a  cnst<Hn  whereby  he 
-would  be  notified  of  the  setting  of  his  case 
for  trial,  and  be  was  ready  to  attend  on  re- 
ceipt of  notice  by  t^ephone  or  telegraph.  It 
was  held  he  was  negligent,  and  his  negligence 
would  be  Imputed  to  his  client;  but  because 
of  the  peculiar  character  and  Importance  of 
the  case  the  slight  showing  made  by  the 
successful  party  at  the  trial,  and  some  other 
matters  indicated  in  the  opinion  rather  than 
expressed,  this  court  was  convinced  the  case 
required  further  consideration. 

In  this  instance  the  court  is  not  able  to 
Bay  that  the  district  court  abused  Its  auUior^ 
Ity,  and  Its  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


am  Kan.  245) 

ROYCE  V.  FARMERS'  LIFE  INS.  CO.* 
(No.  22583.) 

(Supreme  Court  of  Kansas.   July  10.  iSBO.) 

(ByttaUu  hy  the  Court.) 

1.  Inaruoe  «=>84(6)— Petition  la  aotloa  for 
oompeasatlon  for  tervleet  held  sufficient. 

The  petition  of  the  plaintiff  herein  exam- 
ined, and  Aeldl  to  be  sufficient  to  warrant  a 
recovery  for  the  services  rendered  by  him  to 
the  defendant  under  a  written  contract  which 
was  pleaded,  and  further  that  the  allegations 
were  sufBcient  to  admit  of  evidence  that  the 
parties  treated  the  contract  as  a  continuing 
one,  and  justified  a  recovery  for  services  ren- 
dered beyond  the  term  spedfled  in  the  written 
contract 

2.  Isssranoe  «=384(6)  —  Evidence  sustaining 
flniHngs  for  plaintiff  In  action  for  services. 

The  evidence  is  "held  to  be  sufficient  to 
sustain  the  findings  of  the  Jury  and  the  Judg- 
ment of  the  court. 

8.  Evidence  «=>244(5)— Admissions  by   direc- 
tor as  to  terms  of  employment  helit  admis- 
sible In  aotion  for  services. 
Under  the  objection  that  was  madet  it  is 
keld  that  the   questioned  testimony  of  state- 
ments and  directions. given  by  the  secretary  of 
the  defendant  company;  who  was  a  director  and 
member   of   the   executive   committee   of   the 
company,    as    to    plaintiff's   employment   was 
admissible. 

4.  Evldenoe  4bs>S54(7)  —  Admission  of  check 
stubs  held  not  error. 
The  admission  of  stubs  of  checks,  which 
corresponded  with  the  checks  themselves,  that 
had  already  been  received  in  evidence,  was 
not  error. 

6.  Evidence  «=927I(I9)  —  Letter  by  defend^ 
anf  s  olAosr  to  Its  attorney  held  profierly  ex- 
eluded. 

No  error  was  committed  in  excluding  a  let- 
ter written  by  an  officer  of  the  defendant  to  its 


own  attorneys  respecting  a  pleading  filed  Id  the 
case. 

6.  Evidence  «=927I(I8)— Self^ssrvlng  declara- 
tion la  corporate  minates  mt  admissible 
against  persons  not  privies. 

Belf-serving  declarations  in  the  minutes  of 
a  private  corporation  are  not  admissible  in  Its 
favor  as  against  third  parties  not  privies  to 
the  entries. 

Appeal  ttmn  District  Oourt,  Sedgwick 
County. 

Action  by  John  Q,  Royce  against  the  Farm- 
ers' Life  Insurance  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

Vermilion,  ETvans,  Carey  &  Lilleston,  of 
Wichita,  H.  A.  Hicks,  of  Denver,  Colo.,  and 
W.  E.  Stanley  and  Arnold  O.  Todd,  both  of 
Wichita,  for  appellant 

■Matson  ft  Steams,  of  Wichita,  for  appellee. 

JOHNSTON,  C.  J.  This  Is  an  acUon  by 
John  Q.  Royce  to  recover  compensation  for 
services  rendered  by  him  for  the  defendant, 
in  which  he  obtained  a  judgment  for  $3,338.- 
37,  from  which  defendant  appeals. 

It  appears  that  on  April  1, 1914,  the  parties 
altered  into  a  written  contract  under  which 
plaintiff  was  employed  for  a  term  of  one  year 
as  superintendent  of  agents.  It  was  stipu- 
lated that  he  was  to  assist  the  general  man- 
ager in  managing  and  superintending  agents 
and  solicitors  of  insurance,  subject  always  to 
the  orders  and  instructions  of  J.  A.  O'Shaugb- 
nessy,  the  general  manager,  and  also  of  the 
executive  committee  of  the  defendant  com- 
pany. It  was  recited  that  he  was  to  devote 
all  of  his  time  and  energies  to  the  discharge 
of  his  duties,  which  were  to  be  performed  at 
the  home  office  in  Denver,  except  such  as 
were  to  be  performed  in  the  field  in  the  train- 
ing and  direction  of  agents.  For  his  serv- 
ices he  was  to  receive  a  salary  of  $3,000  per 
year,  payable  in  monthly  Installments  of  $250, 
and  the  company  was  also  to  pay  bis  nec- 
essary exi>enses  when  he  was  on  duty  In  the 
field.  From  April  1,  1914,  to  September  of 
tbat  year,  plaintiff  worked  for  the  defend- 
ant in  Colorado  and  received  the  stipulated 
compiensatloa.  About  iSeptember  23,  1914, 
the  defendant  sent  him  to  Kansas  to  assist  In 
the  purchase  of  smaller  Insurance  coippanies 
and  the  transfer  of  their  assets  and  busi- 
ness to  the  defendant  company.  At  that  time 
a  question  arose  as  to  the  compensation  to  be 
paid  to  him.  It  was  alleged,  and  there  was 
testimony  tending  to  prove,  that  the  officers 
of  the  defendant  desired  that  the  work  should 
be  done  for  a  commission;  but  plaintiff  told 
them  that  his  circumstances  would  not  ner- 
mit  him  to  take  the  chances  of  changing  from 
a  salary  to  commission  basis,  and  it  was 
agreed  ttat  he  should  proceed  with  the  work, 
and  should  later  determine  whether  be  would 
take  the  salary  or  the  commission,  and  sub- 
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sequeaUy  be  exercised  the  option,  and  elected 
to  t^ke  the  salary.  He  continued  with  the 
defendant  beyond  the  term  named  in  the  con- 
tract, and  until  S^tember,  1916,  when  a  dis- 
pute arose  in  the  adjustment  of  his  compen- 
sation. In  his  petition  plalntifC  asked  to  re- 
cover the  salary  stipulated  In  the  contract, 
and  in  a  second  count  he  asked  for  the  value 
of  the  services  rendered,  which  was  placed  at 
the  same  amount  claimed  to  be  due  as  salary. 
The  court,  however,  excluded  proof  under  the 
quantum  meruit  count,  and  the  recovery  bad 
was  based  on  the  salary  fixed  in  the  contract 

[1]  It  is  insisted  by  defendant  that  the 
amended  petition  did  not  warrant  the  ad- 
mission of  the  testimony  offered  under  it,  or 
the  findings  and  the  verdict  that  were  ren- 
dered. It  is  said  that  the  plaintiff  pleaded  a 
contract  which  stipulated  for  services  to  be 
performed  In  Oolorado,  and  which  by  Its 
terms  expired  on  April  1,  1916,  while  the 
greater  part  of  the  services  for  which  he  re- 
covered was  rendered  In  Kansas,  and  that  he 
was  awarded  compensation  for  a  period  much 
beyond  the  term  fixed  in  the  contract.  It  is 
also  urged  that  the  award  was  made  upon  a 
separate  oral  agreement,  not  pleaded,  which 
changed  the  character  of  his  work,  fixed  a 
new  field  of  operations,  and  allowed  a  recov- 
ery in  the  theory  of  an  extension  of  the  time 
of  employment  not  alleged  In  the  petition. 

The  pleading,  though  not  as  full  and  spe- 
cific as  it  might  have  been  made,  did  base 
plalntifTs  claim  upon  the  written  contract  of 
April  1,  1914.  It  did  not  allege  in  so  many 
words  an  extension  of  the  time  of  employ- 
ment, but  in  effect  it  did  state  an  extension 
or  rather  that  the  work  was  continued  under 
the  written  contract,  in  the  allegation  that 
the  contract  remained  In  full  force  and  effect 
to  the  end  of  the  service,  and  that  he  had 
complied  with  the' letter  and  spirit  of  the  con- 
tract, and  had  performed  the  duties  assigned 
to  him  by  the  defendant  under  the  contract 
during  the  entire  period  of  time  he  was  at 
work  for  the  company. 

[2]  There  was  proof  tending  to  sustain  the 
theory  of  the  plaintiff  that,  while  his  duties 
were  dianged  to  some  extent,  they  were  per- 
formed under  the  contract,  and  under  the  In- 
structions and  directions  of  the  defendant ; 
also  that  he  was  permitted  to  choose  wheth- 
er he  would  work  under  the  contract  for  the 
specified  salary  or  for  a  proposed  commls- 
sicHi,  and  that  he  elected  to  work  for  the  sal- 
ary fixed  in  the  contract  There  was  suffi- 
cient evidence  to  show  that  the  officers  of  the 
defendant  stated  and  treated  the  contract  as 
a  continuing  one,  and  that  they  proceeded  on 
the  theory  that  the  life  of  the  contract  was 
extended.  He  continued  to  work  for  the  de- 
fendant until  September,  1916,  and  the  de- 
fendant availed  Itself  of  the  baiefit  of  bis 
wrvlces. 

The  fact  that  the  duties  performed  by  him 
differed  to  some  extent  from  those  specifi- 
cally enumerated  in  the  written  contract  did 


not  defeat  a  recovery,  as  the  contract  itself 
recognized  that  he  was  subject  to  the  orders 
and  Instructions  of  the  officers  and  the  execu- 
tive committee  of  the  defendant.  It  is  sug- 
gested that  the  plaintiff  acted  as  an  officer  of 
the  Anchor  Insurance  Company,  for  a  time 
and  should  look  to  that  company  for  his  com- 
pensation; but  that  was  the  company  whose 
assets  and  business  he  was  sent  to  Kansas  to 
purchase,  and  be  was  acting  for  the  defend- 
ant in  that  purchase,  and  all  he  did  in  that 
respect  was  done  under  the  direction  and  for 
the  benefit  of  defendant,  and  therefore  he  had 
a  right  to  look  to  it  for  the  payment  of  his 
salary. 

The  holding  that  the  pleading  was  suffi- 
cient to  warrant  a  recovery  upon  the  theory 
that  the  contract  was  a  continuing  one,  and 
that  the  services  for  which  the  plaintiff  sues 
were  performed  under  it,  disposes  of  a  num- 
ber of  the  objections  raised  by  the  defend- 
ant 

[3]  C!omplaint  is  made  of  the  admission  of 
the  testimony  to  the  effect  that,  when  the  pe- 
riod named  in  the  contract  was  about  to  ex- 
pire, i^alntiff  called  the  attention  of  one  Sa- 
bln,  the  secretary  of  the  company,  to  the  fact, 
and  was  then  told  by  Sabln  that  the  contract 
was  a  continuing  one,  and  to  proceed  with 
his  work  as  before.  It  Is  now  contended  that 
Sabln  had  no  authority  to  si>eak  for  or  bind 
the  company.  He  was  not  only  the  secretary, 
but  was  a  director,  of  the  company,  and  a 
member  of  the  executive  committee,  which 
directed  its  business.  More  than  that,  the 
defendant  allowed  the  plaintiff  to  proceed 
with  his  work  as  if  the  contract  was  still  in 
force.  Furthermore,  the  objection  made  to 
the  admission  of  the  evidence  was  that  the 
plaintiff  vras  then  serving  under  a  new  con- 
tract which  had  not  been  pleaded,  and  not 
that  Sabln  was  without  authority  to  bind  the 
company  by  his  action  or  direction.  The  ex- 
clusion of  the  testimony  is  not  a  ground  for 
reversal. 

[4]  Objection  Is  also  made  as  to  the  ad- 
mission of  certain  stubs  of  checks  that  had 
been  issued.  It  appears  that  these  corre- 
spond with  checks  that  had  been  properly  re- 
ceived in  evidence,  and,  even  if  they  were 
not  properly  admitted,  their  reception  is  not 
deemed  to  be  material  error. 

[B  ]  There  was  no  error  In  excluding  a  letter 
written  by  the  secretary  of  the  company  to  its 
own  attorneys  in  respect  to  a  pleading  which 
they  had  filed  in  this  case.  Nothing  matolal 
to  the  case  Is  found  in  the  letter,  and  besides 
the  defendant  could  not  help  its  case  by  a 
declaration  of  one  of  its  officers  to  its  own 
attorneys. 

[6]  Neither  was  error  committed  in  exclud- 
ing the  minutes  of  the  executive  committee 
relating  to  a  proposition  that  plaintiff  should 
work  for  defoidant,  in  the  exchange  of  the 
stock  of  the  Anchor  Company  for  that  of  the 
defendant,  upon  a  commission  basis.  The 
minutes  oil  a,  corporation'  may  bq  offered  In  evi- 
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deuce  In  controTersIes  between  members  of  a 
corporation,  or  against  a  eorjwratton,  but  not 
In  favor  of  It,  as  against  third  parties.  The 
plaintiff  was  a  atxanger  to  the  defendant  cor- 
poration, and  had  nothing  to  do  with  the 
writing  of  the  minutes,  and  the  defendant 
conld  not  bind  bim  by  what  It  entered  in  its 
books.  As  against  him  the  recitals  In  the 
minutes  were  self-serving  declarations,  and 
not  admissible  In  evidence.  Dolan  v.  Wlllc- 
erson,  67  Kan.  758,  48  Pac.  23;  Trust  Ck).  v. 
Loving,  71  Kan.  558,  81  Pac.  200;  note,  129 
Am.  St.  Rep.  858. 

Eirrors  are  assigned  on  instructions  refus- 
ed and  given.  An  examination  of  these  ob- 
jections shows  that  they  are  based  upon  the 
theory  that  under  the  pleadings  plaintiff  could 
not  recover  upon  the  written  contract;  but, 
as  we  Interpret  the  allegations  in  plaintiff's 
petition,  the  instructions  as  given  were  per- 
tinent and  proper. 

The  findings  appear  to  be  supported  by  the 
evidence,  and,  finding  no  substantial  error  in 
the  rulings,  the  judgment  is  affirmed. 

All  the  Justices  concurring. 


(107  Kan.  S75) 
ANDERSON  at  al. 
CO. 


V.  SOUTHERN  SURETY 
(No.  22789.)* 


(Supreme  Court  ot  Kansas.    July  10,  1920.) 

(SyTlahut  hy  the  Court.) 

1.  Insnranoe  d=35l4>/2,  New,  vol.  IIA  Key- 
No.  Series— lademnlty  Insurer  held  liable  for 
■egllgence  In  Improperly  eonduotlng  defense 
of  suit  against  employer. 

Where  an  Insurance  company  insures  an 
employer  of  labor  against  loss  or  damage  on 
account  of  injuries  sastained  by  his  employes, 
takes  charge  of  a  defense  in  an  action  brought 
by  an  injured  workman,  and  through  negli- 
gence in  not  properly  conducting  the  defense 
judgment  is  obtained  against  the  employer  for 
an  amount  in  excess  of  that  named  in  Uie  pol- 
icy, the  insurance  company  is  liable  to  the 
employer  for  the  damages  thus  occasioned. 

2.  iMuraaoe  9=3514^1/2,  New,  vol.  IIA  Key- 
No.  Series— Violation  of  statute  not  available 
to  InsHrw  sued  for  Improperly  defoadlag  ao- 
tlon  against  Insured. 

In  an  action  brought  by  such  an  employer 
to  recover  from  the  insurance  company  the 
damages  thus  sustained,  where  the  company 
could  have  set  up  as  a  defense  In  the  action  by 
the  employ^  that  he  and  the  plaintiffs  were 
engaged  in  nsing  dynamite  in  a  coal  mine  in  vio- 
lation of  law,  and  that'  the  injury  to  the  em- 
ployA  was  thereby  occasioned,  that  fact  can- 
not be  set  up  by  the  insurance  company  as 
a  defense. 

3.  Insurance  ®=>5l4'/2>  New,  vol.  MA  Key- 
No.  Series— Employer  suing  Insurer  for  Im- 
properly defending  suit  held  not  guilty  of 
oontrlbutory  negligence. 

The  employer  is  not  guilty  of  contributory 
negligence  where  he  employed  an  attorney  to 


assist  in  the  defense  who  had  no  control  over 
the  litigation,  and  who  only  did  those  thing* 
he  was  required  to. do. 

4.  Pleading   «=s>369(3)— Causes   of  action  foi 
negligence   not   inconsistent  when   one  does 
not  defeat  the  other;    "Inconsistent  causes 
of  action." 
Causes   of  action  based  on  acts  of  negli- 
gence alleged  in  a  petition  are  not  inconsistent 
with  each  other  when  they  can  stand  together, 
when  one  does  not  defeat  the  other,  and  the 
truth  of  one  does  not  disprove  the  truth   of 
the  other. 

[Ed.  I^ote.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Inconsistent  Caus- 
es of  Action.] 

Appeal  from  District  Court,  Labette  (bounty. 

Action  by  William  S.  Anderson  and  an- 
other against  the  Southern  Surety  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

Owen  &  Davis,  of  Joplln,  Mo.,  F.  S.  Jackson, 
of  Topeka,  W.  E.  Ziegler  and  A.  M.  Etchen, 
both  of  CoffeyvlUe,  and  John  P.  McCammon, 
of  Springfield,  Mo.,  for  appellant. 

Denlson  &  Klrkpatrick,  of  Kansas  City, 
Mo.,  and  fi).  L.  BurtiHi,  of  Parsons,  for  appel- 
lees. 

MARSHALL^  J.  ISie  defendant  appeals 
from  a  judgment  for  damages  on  account  ot 
its  negligence  in  conducting  the  defense  in 
an  action  against  the  plaintiffs.  Elaborate 
findings  of  fact  were  made  by  the  court,  a 
brief  summary  of  which  is  as  follows: 

Plaintiff  WllUam  S.  Anderson  was  engaged 
In  mining  coal  from  a  strip  pit  coal  mine. 
He  obtained  a  policy  of  Insurance  from  the 
Missouri  Fidelity  ft  Casualty  Company,  insur- 
ing the  plaintiff  In  the  sum  of  $5,000  against 
loRs  or  damage  on  account  of  accidents  re-  ' 
suiting  in  bodily  injury  to  any  one  person 
employed  In  the  operation  of  the  mine.  Aft- 
erward plaintiff  Charles  Sweeney,  with  the 
knowledge  and  consent  of  that  company,  be- 
came a  partner  of  plaintiff  William  S.  Ander- 
son in  the  operation  of  the  coal  mine,  and  lat- 
er the  defendant  succeeded  to  the  rights  and 
obligations  of  the  Missouri  Fidelity  &  Casu- 
alty Ck>mpany  under  the  i>ollcy.  Wjlllam 
Henry  Marshall  was  employed  by  the  plain- 
tiffs as  shot  firer  in  their  coal  mine.  He 
performed  his  work  in  the  following  maimer: 
After  the  surface  earth  and  stone  had  been 
removed  from  the  coal,  a  hole  was  drilled 
through  the  coal  to  a  depth  of  about  26  inch- 
es, into  which  a  piece  of  dynamite  was  plac- 
ed and  exploded  by  detonation,  after  which 
a  quantity  of  black  blasting  powder  was  pour- 
ed into  the  hole,  and  that  powder  was  explod- 
ed by  ignition.  Marshall  was  Injured  by  an 
explosion  of  black  blasting  powder  In  a  hole 
into  which  he  had  poured  the  powder  after 
he  had  exploded  a  piece  of  dynamite  therein. 
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Marshall  sued  the  plaintiffs  for  damages. 
Under  the  terms  of  the  policy  the  defendant 
had  the  right  to  defend  In  that  action  and 
did  conduct  the  defense.  The  defendant's 
attorneys  in  that  action  prepared  the  an- 
swer, but  they  did  not  plead  that  Mar- 
shall was  using  dynamite  In  the  mine  In 
violation  of  sections  6326  and  6328  of  the 
General  Statutes  of  1015.  Trial  was  had, 
which  resulted  in  a  verdict  in  favor  of  the 
plaintiff  for  $4,500.  That  verdict  was  set 
aside,  and  a  new  trial  was  granted.  Before 
the  action  was  again  tried  the  plaintiff  offer- 
ed to  compromise  and  settle  his  cltilm  for 
$4,500,  but  the  defendant  refused  to  settle 
for  that  sum.  The  action  was  again  tried 
and  resulted  in  a  Judgment  for  $8,650.  That 
judgment  was  affirmed  In  Marshall  v.  Ander- 
son, 98  Kan.  673, 158  Pac.  1116.  The  defend- 
ant paid  $5,415.09  on  that  Judgment.  The 
plaintiffs  paid  the  remainder  of  that  Judg^ 
ment.  They  then  commenced  this  action  to 
recover  from  the  defendant  the  sum  of  $3,- 
000  as  the  damages  sustained  by  them  on  ac- 
count of  the  defendant's  negligence  in  failing 
to  in  any  way  set  up  the  illegal  act  of  Mar- 
shall in  using  dynamite  In  the  coal  mine  as  a 
defense  in  the  action  brought  by  him,  and  in 
falling  to  compromise  and  settle  the  claim  of 
Marshall  for  $4,500. 

[1]  1  The  petition  in  Marshall  t.  Ander- 
son Coal  CjO.,  the  action  out  of  which  the 
present  one  arose,  alleged  that  Marshall  was 
injured  by  an  explosion  of  black  blasting  pow^ 
der  in  a  hole  in  which  he  had  just  prior 
thereto  exploded  dynamite  in  violation  of  the 
laws  of  the  state  of  Kansas.  The  laws  re- 
ferred to  are  sections  6326  and  6328  of  the 
General  Statutes  of  1015,  which  are  as  fol- 
lows: 

"It  shall  be  unlawful  for  any  person  or  per- 
sons engaged  In  cosl  mining  to  use  or  cause 
to  be  used  dynamite  or  other  detonating  ex- 
plosives in  the  preparation  of  any  blast  or  shot 
In  any  coal  mine  within  the  state  of  Kansss: 
Provided,  however,  that  dynamite  or  other 
detonating  explosives  may  be  used  Under  such 
rules  and  regulations  as  may  be  agreed  upon 
between  the  employer  and  the  employes,  same 
to  be  approved  by  the  state  mine  inspector. 
All  rules,  regulations  and  permits  to  use  dyna- 
mite 6r  other  detonating  explosives,  as  herein 
provided,  shall  be  in  writing."  Gen.  Stat  | 
6326. 

"Any  person  or  persons  violating  the  provi- 
sions of  section  1  of  this  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  sliall  be  fined  in  any  sum  not  exceed- 
ing twenty-five  doUars."    Gen.  Stat  S  6328. 

That  petition  also  alleged  that  no  written 
rules  or  regulations  for  the  use  of  dynamite 
in  the  mine  In  which  Marshall  was  worlsing 
had  been  agreed  upon  between  the  Anderson 
Coal  company  and  Its  employes,  nor  had  any 
rules  and  regulations  tieeu  approved  by  the 
vtate  mine  Inspector.    This  court  had  occa- 


sion to  pass  on  these  statutes  in  Richards  v. 
Coal  COn  104  Kan.  330,  179  Pac.  380,  where 
this  court  said: 

"The  act  applies  to  strip  pit  coal  mines." 
SyUabus  2. 

"A  shot  firer  in  a  strip  pit  coal  mine  comes 
within  the  provisions  of  the  act  maldng  it  un- 
lawful for  any  person  engaged  in  coal  mining 
to  use  dynamite  in  the  preparation  of  any 
blast  or  shot  in  any  coal  mine  within  the  state." 
SyUabus  3. 

"Such  a  shot  firer,  using  dynamite  in  the 
preparation  of  a  blast  in  violation  of  the  act, 
cannot  recover  damages  for  injury  sustained 
by  him  in  the  explosion  of  dynamite  with  which 
he  was  worUng,  if  it  is  necessary  for  him  to 
prove  Its  illegal  use  as  a  part  of  his  case." 
Syllabus  4. 

If  a  demurrer  to  the  i>etltlon  in  Marshall 
T.  Anderson  Coal  Co.  had  been  interposed,  it 
should  have  been  sustained.  An  answer 
could  have  been  filed  in  which  the  unlawful 
use  of  dynamite  could  have  been  pleaded  as 
a  defense,  and  if  proved  it  would  have  been 
a  complete  defense.  If  the  evidence  of  Mar- 
shall introduced  on  the  trial  had  disclosed 
that  he  was  vising  dynamite  in  violation  of 
law  at  the  time  he  was  injured,  a  demurrer 
to  his  evidence  should  have  been  sustained. 
None  of  the^e  things  were  done.  That  it 
was  negligence  on  the  part  of  the  defendant 
not  to  do  one  of  these,  things  cannot  be  suc-^-, 
cessfully  dlsputedJTn  Attleboro  Mfg.  Co.  v. 
Frankfort  M.  Ace.  ft  P.  G.  Ins.  Co.  (O.  O.)  171 
Fed.  495,  it  Is  held  that— 

"Where  an  insurer  under  an  employers'  lia- 
bility policy  on  being  notified  of  an  action  for 
injuries  to  insured's  servant  assumed  the  de- 
fense thereof,  and  was  negligent  in  conducting 
the  suit  to  the  loss  of  the  employer,  the  lat- 
ter was  entitled  to  sue  the  Insurance  company 
for  breach  of  its  implied  contract  to  exercise 
reasonable  care  in  conducting  the  suit  or  in 
tort  for  negligence."    Syllabus  2. 

In  that  case  the  limit  of  liability  was  $5,- 
000.  On  account  of  the  negligence  of  the  in- 
surance company  judgment  was  obtained  for 
$17,343.81.  The  action  was  commenced  to  re- 
cover $12,343.81.  Judgment  was  rendered  for 
$5,437.17,  and  an  appeal  was  taken  to  the 
United  States  Circuit  Court  of  Appeals,  First 
Circuit,  where  it  was  held  that  the  insurance 
company  was  liable  for  negligence  in  its  de- 
fense in  the  action,  but  the  judgment  was  re- 
versed and  remanded  for  further  proceedings 
on  other  grounds.  Attleboro  Mfg.  Co.  v. 
Frankfort  Marine,  etc.',  Ins.  Co.,  158  C.  0.  A. 
377,  240  Fed.  573.  The  opinion  of  the  United 
States  Circuit  Court  of  Appeals  is  also  re- 
ported in  17  N.  C.  C.  A.  1068,  where  a  note 
is  found  on  the  "liability  of  Indemnity  insur- 
ance company  for  negligence  or  bad  faith  in 
defending  or  settling  action  against  insured." 
See,  also,  Getchell  ft  Martin  L.  M.  Co.  v.  Em- 
ployers' Liability  Assurance  Cor.,  117  Iowa, 
180,  90  N.  W.  616,  62  U  K.  A.  617. 
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[2]  2.  To  avoid  the  consequences  of  Its 
n^Ugence  In  defending  the  former  action, 
the  defendant  argnes  that  the  plalntUT  can- 
not recover  in  this  action,  for  the  reason  tliat 
they  were  permitting  Marshall  to  nse  dyna- 
mite In  violation  of  law  when  he  was  injui^ 
ed.  The  present  action  does  not  arise  oat  of 
the  violation  of  law,  but  arises  out  of  the  neg- 
ligence of  the  defendant  in  not  setting  up  the 
violation  of  law  as  a  defense  in  the  former 
action.  While  defending  in  the  former  ac- 
tion, the  defendant  should  have  In  some  way 
made  tills  defense  known  to  the  court,  and  It 
cannot  now  set  up  the  matter  to  relieve  It- 
self of  the  payment  of  the  damages  caused 
by  Its  negligence. 

[3]  3.  Another  reason  advanced  by  the  de- 
fendant for  its  nonliability  is  that  the  ptaln- 
tllTs  employed  able  counsel  of  their  own  to 
represent  tliem  in  the  former  action,  and  that 
they  were  therefore  guilty  of  contributory 
negligence  because  their  attorney  did  not  set 
up  this  defense.    The  trial  court  found  that — 

"Under  the  terms  and  provisions  of  said 
policy  of  insnrance  plaintiffs  Anderson  and 
Sweeney,  at  their  own  expense,  and  with  the 
knowledge  and  consent  of  defendant,  employed 
one  John  J.  Gamp'bell,  to  co-operate  with  and 
render  all  reasonable  assistance  to  defendant's 
attorney,  R.  M.  Sheppard,  In  the  defense  or 
settlement  of  said  action  for  damages,  *  •  • 
and  that  he  rendered  such  services  and  assist- 
ance from  time  to  time  as  he  was  called 
open  by  said  Sheppard  to  render." 

There  Is  nothing  in  the  findings  to  show 
that  the  defendant  in  the  present  action  did 
not  take  complete  control  of  the  defense  in 
the  former  one.  There  is  in  the  findings  of 
the  court  that  which  indicates  that  the  plaln- 
tUTs'  attorney  had  no  control  over  the  litiga- 
tion whatever,  that  be  was  hired  to  do  what 
he  was  told  to  do,  and  that  he  was  hot  hired 
to  do  anything  except  what  he  was  told  to  do. 
There  was  nothing  in  the  employment  of  the 
attorney  for  the  plaintUCs  nor  in  the  service 
rendered  by  him  in  the  litigation  that  sustains 
a  charge  of  contributory  negligence  against 
the  plaintiffs. 

The  defendant  had  an  opportunity  to  set- 
tle Marshall's  claim  for  $4,600,  but  it  refused 
to  settle  for  that  amount,  although  It  seems 
that  its  attorney  had  taken  the  matter  np  with 
it  and  that  the  attorney  for  the  plaintiff  was 
urging  a  settlement.  The  defendant  elected 
to  fight.  It  could  have  fought  successfully; 
through  its  negligence  it  did  not,  and  lost, 
and  now  it  must  bear  the  consequences. 

[4]  4.  At  the  opening  of  the  trial  the  de- 
fendant moved  the  court  to  require  the  plain- 
tiffs to  elect  on  which  act  of  negligence  alleg- 
ed In  the  petition  it  would  proceed  to  trial. 
That  motion  was  denied,  and  the  defendant 
complains  of  the  order  denying  the  motion. 
The  defendant  argues  that  the  two  acts  of  neg- 
ligence alleged  were  Inconsistent  with  each 
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other.  Causes  of  action  are  Inoonslsteat  with 
each  other  when  they  cannot  stand  t<«ether; 
when  if  one  Is  true  the  other  cannot  be  true ; 
when  one  defeats  the  other.  4  Words  and 
Phrases,  p.  8511 ;  2  Words  and  Phrases,  Sec- 
ond Series,  pp.  1013,  1014.  The  same  rule 
applies  to  defenses.  The  two  acts  of  negli- 
gence alleged  by  the  plaintiffs  were  not  in- 
consistent with  each  other ;  they  could  stand 
together ;  one  did  not  defeat  the  other.  The 
truth  of  one  did  not  disprove  the  truth  of  the 
other;  both  might  have  been  true.  The  de- 
fendant could  have  been  negligent  in  either 
or  both  of  the  instances  alleged — In  falling  to 
prssent  the  Illegal  act  of  Ifarshall  as  a  de- 
foise  and  in  falling  to  accept  the  compromise 
offered  by  him.  It  was  therefore  not  error 
for  the  court  to  deny  the  defendant's  motion. 

Other  questions  have  been  presented.  They 
have  been  examined,  but  there  is  nothing  in 
them  that  justifies  further  discussion. 

The  Judgment  is  afllrmed. 

All  the  Justices  concurring. 
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STATE  W   ral.    COURT    OF    INDUSTRIAL 

RELATIONS  et  al.  v.  HOWAT  et  al. 

(No.  23013.) 

(Supreme  Court  of  Kansas.    July  19,  1020.) 

(Sf/lUBbu*  tf  th«  Ocurt.) 

1.  Mines  and  minerals  «=386— Power  of  Lag- 
Islaturo  to  oreats  body  to  Investigate  condi- 
tions In  mining  Industry,  eto.,  stated. 

The  Legislatare  may  create  an  administra- 
tive body  and  empower  it  to  investigate  condi- 
tions existing  in  the  mining  industry,  make  find- 
ings and  reports,  and  eatabliah  rules  with  ref- 
erence to  the  operation  thereof,  designed, 
among  other  purposes,  to  promote  the  health 
and  safety  of  employto  and  the  continnity  of 
production,  so  long  at  the  regnlations  are  rca- 
BCHiable  and  not  upon  some  special  ground  ob- 
noxions  to  constitutional  provisions. 

2.  Statutes  9=364(3)— Unobjeotlonabls  portions 
of  statute  creating  court  of  Industrial  rela- 
tions enforoeabia  regardless  of  remainder  of 
act 

In  view  of  the  provision  of  the  statute  cre- 
ating the  court  of  industrial  relations  that  if 
any  part  thereof  shall  be  held  to  be  invalid  it 
shall  be  conclusively  presumed  that  the  Legis- 
lature would  have  passed  the  act  without  it, 
any  portions  thereof  which  are  not  objectiona- 
ble in  themselves  must  be  enforced  regardless 
of  whether  or  not  other  portions  may  be  <H>en 
to  constitutional  objections. 

3.  Constitutional  law  «=»42— Courts  4s>42(8) 
—Right  of  one  adjudged  guilty  of  contempt 
In  refusing  to  appear  before  court  of  indus- 
trial relatloBS  to  attack  validity  of  act  stat- 
ed; act  creating  court  of  Industrial  relations 
held  valid. 

The  provisions  of  the  statute  creating  the 
court  of  indnstrial  relations .  authorizing  that 
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body  to  conduct  investigatioiu  of  the  character 
indicated  in  the  first  paragraph  of  this  ayllabus 
are  Talid,  and  one  who  refuses  obedience  to  an 
order  of  the  district  court  requiring  him  to  ap- 
pear as  a  witness  in  such  an  investigation  can- 
not be  heard,  in  a  proceeding  against  him  for 
contempt  on  account  thereof,  to  question  the 
validity  of  other  portions  of  the  act  because  of 
constitutional  guaranties  which  are  not  invaded 
by  the  requirement  made  of  him. 

4.  Witnesses  «=32l— Evidenoe  held  to  sustain 
finding  that  order  requiring  witnesses  to  ap- 
pear before  oourt  of  Industrial  relations  had 
been  disobeyed. 

The  finding  that  the  defendants  disobeyed 
the  order  of  the  district  court  is  kald  to  have 
been  warranted. 

5.  Constitutional  law  «=374— Witnesses  «:=>2i 
—Statute  relating  to  oontempt  In  refusing  to 
appear  before  oourt  of  Industrial  relations 
h'eld  valid,  and  court  may  punish  for  con- 
tempt. 

The  provision  of  the  act  creating  the  court 
of  industrial  relations  that  in  case  of  the  re- 
fusal of  any  person  to  obey  a  subpsna  issued 
by  that  body  it  may  take  proper  proceedings  in 
any  court  of  competent  jurisdiction  to  compel 
obedience  thereto,  authorizes  the  district  court 
to  make  an  order  for  the  appearance  of  such 
person  before  the  industrial  court,  and  to  com- 
mit him  for  contempt  in  case  of  his  refusal. 
The  provision  is  not  open  to  constitutional  ob- 
jection on  the  ground  that  such  action  of  the 
district  court  would  be  nonjudicial. 

6.  Witnesses  «=>2I  —  Self-incrimination  held 
■ot  to  Justify  disobedience  of  order  requir- 
ing attendance  before  oourt  of  Industrial  re- 
lations. 

The  disobedience  of  an  order  to  appear  as 
a  witness  in  sudi  an  investigation  as  that  re- 
ferred to  in  the  first  paragraph  hereof  cannot 
be  justified  on  the  ground  that  questions  might 
be  asked  the  answers  to  which  would  tend  to 
self-incrimination. 

7.  States  «=>4 1— Governor  held  Judge  of  con- 
ditions requiring  special  session. 

Under  the  provision  of  the  Constitution  au- 
thorizing the  Legislature  to  be  convened  by 
proclamation  on  extraordinary  occasions,  the 
Qovemor  is  the  final  judge  of  the  existence  of 
conditions  justifying  the  calling  of  a  special 
session.  Farrelly  v.  Ck)Ie,  60  Kan.  856,  66  Pac. 
492,  44  L.  R.  A.  464,  foUowed. 

8.  Constitutional  law  iS=>6 1— Statutes  «=>5l, 
124(1)— Act  creating  oourt  cf  Industrial  re- 
lations held  not  void. 

The  act  creating  the  court  of  industrial  re- 
lations is  held  not  to  be  void  by  reason  of  any 
defect  in  the  title,  nor  because  it  makes  ap- 
plicable to  that  body  the  laws  previously  re- 
lating to  the  Public  Utilities  Commission,  nor 
on  the  ground  that  it  commingles  in  one  body 
executive,  legislative,  and  judicial  functions. 

9.  Constitutional  law  «=>56,  61,  90,  238(2)— 
Statute  creating  oourt  of  Industrial  rela- 
tions not  void  as  enlarging  Jurisdiction  of 
Supreme  Court,  violating  Const.  U.  S.  Amend. 
14,  nor  as  involving  denial  of  free  speech. 

Various  objections  to  the  act  are  held  not 
to  be  material  in  this  proceeding. 


10.  Commerce  «=»8( I)— Statute  creating  court 
of  Industrial  relations  not  Invalid  becausa  of 
oceupatlon  of  Held  by  Congress. 

Legislation  by  Congress  concerning  the  un- 
lawful restraint  ot  interstate  commerce  and 
control  of  fuel  by  the  government  during  the 
war,  and  the  appointment  by  the  President  of 
a  commission  to  hear  and  determine  matters  of 
hours,  wages,  and  conditions  in  the  mining  in- 
dustry, do  not  so  fully  occupy  the  field  cov- 
ered by  the  act  creating  the  court  of  industrial 
relations  as  to  prevent  that  body  from  inves- 
tigating conditions  in  the  mining  district  of  this 
state,  making  reports  thereon,  and  ezertinc 
some  degree  of  regulation  with  reference 
thereto. 

(Aiditionat  SvOohui  iy  Editorial  Btaf.) 

11.  Worda  and   phrases— "Court" 

The  word  "court"  is  often  employed  in 
statutes  otherwise  than  in  its  strict  technical 
sense,  and  is  applied  to  various  tribunals  not 
judicial  in  their  character  (citing  Words  and 
Phrases,  "Oourt"). 

Appeal  from  Court  of  Industrial  Rdations. 

Alexander  Howat  and  others  were  adjudg- 
ed guilty  of  contempt  in  falling  to  obey  an  or- 
der of  the  district  court  requiring  tbem  to  ap- 
pear as  witnesses  before  the  court  of  indus- 
trial relations,  and  tbey  appeal.    Affirmed. 

Philip  Callery,  of  Pittsburg,  3a»m  T.  Clark- 
son,  of  Albia,  Iowa,  and  Byron  Coon,  of  Es- 
tberville,  Iowa,  for  appellants. 

Richard  3.  Hopkins,  Atty.  Gen.,  F.  S.  Jadc- 
aoa,  of  Topeka,  F.  Dumont  Smith,  of  Hutdi- 
inson,  and  A.  B.  Keller,  oif  Pituburg,  for  ap- 
pellee. 

MASON,  J.  On  April  9,  1920,  Alexander 
Howat  and  three  others  were  adjudged  guil- 
ty of  contempt  in  falling  to  obey  an  order  of 
the  district  court  requiring  them  to  appear  as 
witnesses  before  the  court  of  industrial  rela- 
tions, in  an  investigation  to  be  conducted  by 
It  relating  to  the  conditions  existing  In  the 
mining  industry  la  Cherokee  and  Crawford 
counties.  They  were  committed  to  jail  until 
they  should  submit  to  be  sworn  and  testis  In 
such  proceeding.    They  appeal. 

The  investigation  originated  In  complaints 
of  miners  who  were  members  of  a  labor  union 
of  which  the  defendants  were  officers.  It  was 
directed  (among  other  subjects)  to  working 
conditions  In  the  coal  mines  with  reference 
to  houra  of  labor,  provisions  for  safety  and 
sanitary  conditions,  miners'  Incomes  with  re- 
lation to  living  costs,  plans  of  mining  as  to 
continuity  of  production,  conditions  of  the 
nrtnes  with  reference  to  future  supply,  and 
the  cost  of  production  as  compared  with  pre- 
vious years,  school  and  church  privileges  and 
general  social  surroundings,  and  complaints 
of  mine  workers,  or  owners,  and  of  the  pub- 
lic. In  response  to  the  charge  of  contempt 
made  against  them,  the  defendants  on  April 
8,  1920,  filed  in  the  district  court  an  ansveer 
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oonedsting  of  23  paragraphs.  The  first  21  al- 
leged that  the  act  undertaking  to  create  the 
court  of  industrial  relations  was  void  be- 
cause In  conflict  with  various  provisions  of 
the  state  and  federal  Constitutions,  and  that 
therefore  that  body  had  no  legal  existence 
and  the  district  court  was  without  Jurisdic- 
tion to  enforce  attendance  upon  it.  The 
twenty-second  paragraph  denied  the  violation 
of  any  lawful  order  of  the  district  court,  and 
the  twenty-third  was  a  general  denial.  On 
June  26  the  defendants  filed  in  this  court  a 
motion,  which  was  granted,  for  leave  to  with- 
draw all  grounds  of  defense  based  upon  the 
alleged  violation  of  any  constitutional  rights. 
On  July  2  the  defendants  asked  that  the  or- 
der of  allowance  be  vacated  and  that  they  t>e 
permitted  to  withdraw  the  motion,  in  order 
that  their  contentions  as  to  the  invalidity  of 
the  industrial  court  act  might  be  considered. 
Permission  was  given  to  present  whatever 
constitutional  questions  might  afCect  the  dis- 
position of  the  case,  the  court  suggesting  to 
counsel  that  the  actual  question  Involved  ap- 
peared to  be  of  a  much  narrower  scoi)e  than 
might  be  indicated  by  sonfe  of  the  allegations 
of  the  answer.  The  defendants  on  June  26 
also  asked  a  continuance  of  the  cause  from 
the  date  to  which  it  had  been  assigned  (July 
6),  <m  the  ground  that  by  reason  of  other  en- 
gagements their  attorneys  had  not  had  suffi- 
cient time  for  preparation  and  one  of  them 
could  not  be  present  on  that  date,  which  re- 
quest was  renewed  when  the  case  was  called 
for  hearing.  The  applications  for  a  post- 
ponement were  denied.  The  only  question  in- 
volved In  the  present  proceeding  is  whether 
the  defendants  may  be  required  to  attend  as 
witnesses  before  the  court  of  industrial  rela- 
tions— a  question  which  involves  no  difficult 
or  complicated  legal  problems  and  to  which 
an  early  answer  shonld  be  given,  since  it  in- 
volves no  more  than  the  right  of  a  witness  to 
refuse  obedience  to  a  subpoena.  The  defend- 
ants elected  to  submit  the  case  on  briefs  with- 
out oral  argument,  being  allowed  until  July 
17  to  prepare  additional  typewritten  briefs  If 
desired.  On  July  16  a  brief  was  filed  in  their 
behalf,  presenting  a  number  of  new  proposi- 
tions, introduced  by  the  statement  that  the 
time  for  filing  it  had  been  limited  to  a  brevity 
out  of  all  proportion  to  the  lnfp<»tance  of  the 
case.  If  the  questions  argued  in  the  addition- 
al brief  were  required  to  be  determined  in 
this  proceeding,  ten  days  would,  indeed,  have 
been  a  very  short  time  in  which  to  prepare  it, 
altbou^  it  would  appear  to  have  been  by  the 
defendant's  own  choice  that  the  preparation 
was  delayed  until  the  case  had  been  reached 
for  hearing.  Inasmuch  as  we  regard  it  as 
unnecessary  to  pass  at  this  time  upon  the 
more  difficult  proposltlMts  advanced,  the  time 
allowed  is  considered  by  us  to  l>e  ample,  un- 
der the  circumstances. 

[1]  1.  Most  of  the  constitutional  objec- 
tions raised  by  the  defendants  are  directed  to 
provisions  of  the  act  creating  the  court  of 
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industrial  relations,  the  validity  or  invalidity 
of  which  can  in  onr  Judgment  liave  no  possi- 
ble bearing  upon  the  disposition  of  the  pres- 
ent case.  The  statute  makes  the  new  body 
the  successor  of  the  Public  Utilities  Commis- 
sion, the  functions  of  which  are  devolved 
upon  it.  Laws  1820,  c.  29,  i  2.  It  therefore 
has  a  legal  existence,  unless  that  commission 
was  a  nullity,  which  is  not  suggested.  The 
Legislature  has  undertaken  to  grant  it, 
among  other  additional  powers,  those  of  in- 
vestigating certain  controversies  relating  to 
the  operation  of  various  industries,  including 
coal  mining,  and  of  taking  evidence  and  mak- 
ing findings  thereon.  Section  7.  Its  proceed- 
ings are  required  to  be  reported  to  the  Gov- 
ernor. Section  27.  It  is  dear  that  it  would 
be  comi>etent  for  the  Legislature  to  author- 
ize an  administrative  tribunal  to  make  such 
investigations,  findings,  and  reports  even  if 
no  further  purpose  were  to  be  accomplished 
than  to  give  publicity  to  existing  conditions 
and  provide  data  upon  which  subsequent  leg- 
islation might  be  based.  The  act  also  under- 
takes to  empower  the  court  to  make  orders 
with  reference  to  the  conduct  of  the  industry 
— among  other  things  to  regulate  wages.  Sec- 
tion 8.  Whether  or  not  the  L^lslature  could 
confer  all  the  powers  so  attempted  to  be 
given — for  Instance,  that  to  which  specific ' 
reference  has  Just  been  made — we  have  no 
doubt  whatever  that  it  could  Invest  the  in- 
dustrial court  with  some  of  them.  The  Legis- 
lature may,  of  course,  enact  statutes  designed 
(for  example)  to  protect  the  health  and 
safety  of  miners,  and  may  authorize  an  ad- 
ministrative body  to  make  rules  in  that  con- 
nection having  the  force  of  laws.  Blchards 
V.  Coal  Co.,  104  Kan.  330,  179  Pac.  880;  12 
O.  J.  847-853.  Regulations  of  that  kind 
would  be  within  the  scope  of  the  act  under 
consideration.  Inasmuch  as  the  police  power 
extends  to  the  protection  of  the  welfare  and 
convenience  as  well  as  the  health,  safety, 
and  morals  of  the  pubUc,  It  may  manifestly 
be  Invoked,  as  in  the  present  Instance,  to 
prevent  the  interruption  in  the  production  of 
a  commodity  so  vitally  necessary  to  the  people 
of  this  state  as  coal,  so  long  as  the  means 
employed  are  not  for  some  special  reason 
obnoxious  to  constitutional  provisions.  There 
is  abundant  field  for  the  operation  of  the 
act  under  consideration,  even  if  every  por- 
tion of  it  to  which  a  specific  objection  has 
been  urged  were  entirely  eliminated. 

[2]  2.  It  is  quite  clear  that  the  part  of 
the  act  relating  to  the  conduct  of  an  in- 
vestigation could  be  upheld,  although  some 
of  the  attempted  grants  of  power  should  be 
held  void,  even  if  the  statute  contained  no 
reference  to  the  effect  of  partial  invalidity. 
However,  one  section  of  it  reads  as  follows: 

"If  any  section  or  provision  of  this  act  shall 
be  found  invalid  by  any  coart,  it  shall  be  con- 
clusively preanmed  that  this  act  would  have 
been  passed  by  the  Legislature  without  such 
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invalid  section  or  provirion,  and  the  act  as  a 
whole  shall  not  be  declared  invalid  by  reason 
of  the  fact  that,  one  or  more  sections  or  pro- 
visions may  be  found  to  be  invalid  by  any 
court"    Laws  1920,  c.  29,  {  28. 

The  mle  Is  familiar  that  m  part  of  a  stat- 
ute which  Is  unobjectionable  in  Itself  may 
be  enforced  notwithstanding  another  part  is 
adjudged  unconstitutional,  if  it  appears  that 
the  void  portion  was  not  an  inducement  to 
the  enactment  of  the  rest — that  the  Legisla- 
ture desired  the  unobjectionable  part  to  be- 
come a  law  irrespective  of  the  validity  of 
the  remainder.  Here  the  express  declaration 
disposes  of  any  itossible  doubt  that  might 
otherwise  exist  as  to  the  legislative  intent, 
and  requires  the  court  to  give  effect  to  all 
portions  of  the  statute  that  do  not  in  them- 
selves violate  some  constitutional  provision.- 
State  Y.  WUson,  101  Kan.  789,  806,  168  Paa 
679,  L.  B.  A.  1918B,  874. 

[3]  8.  No  reasons  are  suggested,  and  none 
occur  to  us,  why  the  Legislature  may  not 
authorize  the  court  of  industrial  relations 
to  conduct  an  inquiry  into  conditions  exist- 
ing in  the  mining  field  and  in  furtherance  of 
that  inquiry  require  the  attendance  of  wit- 
nesses. Mu^  of  the  argument  in  behalf  of 
the  defendants  is  based  upon  objections  to 
the  provisions  of  the  statute  nndertaldxig  to 
restrain  the  conduct  of  employes  in  the  min- 
ing industry  and  others  classified  with  it. 
As  already  indicated, .  the  validity  of  those 
provisions  is  not  and  could  not  be  Involved 
here.  It  is  elementary  that  a  statute  can  be 
attacked  on  constitutional  grounds  only  by 
one  whose  right,  as  guaranteed  by  the  con- 
stitutional provision  invoked,  is  being  assail- 
ed under  color  of  the  statute.  The  defend- 
ants, in  their  character  as  witnesses  whose 
attendance  before  the  court  Is  sought  in  or- 
der that  they  may  give  information  concern- 
ing the  subject  of  Inquiry,  have  no  standing 
to  question  the  validity  of  any  provisions  of 
the  statute  other  than  those  directly  involved, 
for  they  could  suffer  no  possible  injury  there- 
from in  this  proceeding.  The  constitution- 
ality of  a  statute  is  inquired  into  by  a  court 
no  further  than  Is  necessary  to  a  determina- 
tion of  the  case  before  it  These  familiar 
principles  prednde  any  consideration  at  this 
time  of  most  of  the  objections  to  the  judg- 
ment upon  constitutional  grounds  which  the 
defendants  first  urged,  then  vrtthdrew,  and 
later  renewed.  Gounsel  for  the  state  have 
shown  a  readiness  to  meet  upon  the  merits 
the  objections  made  to  various  provisions  ol 
the  statute,  but  until  these  provisions  are  at- 
tacked by  some  one  competent  to  question 
their  validity — by  some  one  whose  rights  in 
respect  to  the  subject-matter  of  the  litigation 
are  injuriously  affected  by  them — any  ex- 
pression of  opinion  by  the  court  would  l>e 
dictum. 

[4]  4.  It  Is  suggested  that  the  evidence  did 


not  warrant  a  finding  that  tiie  defendants 
had  refused  to  teetlty.  It  was  shown  without 
contradiction  that  after  they  had  been  served 
with  an  order  of  the  district  court  to  appear 
forthwith  before  the  court  of  industrial  rela- 
tions to  give  their  testimony  they  were  in 
another  room  of  the  building  where  that 
court  was  sitting,  and  told  the  sheriff,  who 
came  to  them  on  account  of  an  inquiry  by 
the  presiding  judge,  that  they  were  having 
a  little  meeting  of  their  own  and  would  be 
through  in  about  ten  minutes;  that  they 
did  not  then  appear  and  at  no  time  showed 
any  disposition  to  obey  the  process ;  that  the 
defendant  Howat  said  they  would  not  come 
unless  they  were  taken.  Any  defect  that  may 
exist  In  the  way  of  formal  proof  on  the  sub- 
ject is  rendered  entirely  immaterial  by  the 
objections  the  defendants  are  still  urging  to 
the  validity  of  the  law,  and  by  the  fact  that, 
as  already  stated,  they  were  committed  only 
until  such  time  as  they  should  submit  to  be 
sworn  and  testify,  so  that  they  could  at  any 
moment  have  obtained  their  liberty  by  sig- 
nifying their  willingness  to  do  so. 

[i]  B.  The  occasion  for  the  aid  of  the  dis- 
trict court  being  invoked  to  require  the  at- 
tendance of  witnesses  before  the  court  of 
Industrial  relations  arises  from  the  well- 
understood  fact  that  the  latter  body,  in  apite 
of  its  name,  Is  an  administrative  and  not 
strictly  a  Judicial  tribunal,  and  Is  therefore 
regarded  as  Incapable  of  enforcing  its  own 
process.  In  re  Sims,  Petitioner,  64  Kan.  1,  S7 
Pac.  135,  2S  L.  B.  A.  110,  46  Am.  St  Bep.  261 ; 
In  re  Huron,  68  Kan.  162,  48  Paa  674,  86 
L.  E.  A.  822,  62  Am.  St  Rep.  614.  The  de- 
fendants argue  that  the  district  court,  under 
the  statute,  is  without  authority  to  compel 
the  attendance  of  a  witness  before  any  other 
tribunal  than  Itself.  The  industrial  court 
act,  however,  contains  this  provision: 

"In  case  any  person .  shall  fail  or  refuse  to 
obey  any  summons  or  subpoena  issued  by  said 
court  [of  industrial  relations]  after  due  serv- 
ice then  and  in  that  event  said  court  is  here- 
by authorized  and  empowered  to  take  proper 
proceedings  in  any  court  of  competent  juris- 
diction to  compel  obedience  to  such  summons 
or  subpoena."    Laws  1920,  c.  29,  (  11. 

We  Interpret  this  language  as  authorising 
the  procedure  here  followed — ^the  issuance 
and  service  of  an  order  by  the  district  court 
requiring  the  defendants  to  appear  before  the 
court  of  industrial  relations,  and  their  com- 
mitment for  contempt  for  refusing  to  obey 
that  order.  The  district  court,  being  one  of 
general  Jurisdiction,  is  obviously  a  proper 
tribunal  to  which  to  apply  for  the  needed  aid, 
and  the  method  pursued  is  one  naturally 
adapted  to  tbe  end  sought  The  constltutlOB- 
ality  of  the  provision  quoted  has. not  been 
challenged  except  by  an  objection  relating  to 
the  title,  which  will  be  mentioned  later.  'A 
similar  feature  of  the  federal  law  relating 
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to  the  attendance  of  witneases  before  the 
Interstate  Commerce  Commission  bos  been 
npheld  against  the  contention  tliat  the  action  | 
of  a  court  in  requiring  a  witness  to  appear ', 
before  an  administratiTe  body  was  nonjudi- 
cial. Interstate  Commerce  Commission  t. 
Brimson,  154  U.  S.  447,  14  Sup.  Ct  1125,  38 
lu  Ed.  1047 ;  Id.,  155  U.  S.  3,  15  Sup.  Ct.  19, 
89  Ii.  Ed.  49.  The  arguments  npon  both  sides 
of  that  question  are  so  fully  set  out  in 
the  opinions  dted  that  further  discussion  is 
regarded  as  unnecessary.  We  h<dd  the  provl- 
alon  to  be  valid. 

(•]  9.  The  defendants  suggest  that  they 
are  protected  by  the  guaranty  of  the  state 
Oonstltntion  against  a  witness  being  required 
to  incriminate  himself  (BUI  of  Rights,  I  10), 
because  they  were  among  the  persons  named 
as  Interested  In  the  controversy  which  was 
the  basis  of  the  Investigation  instituted  by 
the  Industrial  court.  It  cannot  be  said  that 
any  question  that  might  be  put  to  the  defend- 
ants as  witnesses  would  necessarily  call  for 
a  reply  tending  to  incriminate  them.  Until 
they  had  appeared  and  some  question  had 
been  asked  there  could  be  no  basis  for  form- 
ing a  Judgment  as  to  whether  or  not  they 
were  entitled  to  refuse  to  answer. 

[7]  7.  The  point  is  sought  to  be  made  that 
the  Governor  had  no  authority  to  call  the 
■pedal  session  of  the  liegislatnre  at  which 
the  Industrial  court  act  was  passed,  because 
no  extraordinary  occasion  therefor  existed. 
The  Governor  is  the  final  Judge  of  that 
qnestlon.  Farrelly  v.  Cole,  80  Kan.  856,  56 
Pac.  492,  44  L.  R.  A.  464. 

[S,  11]  &  The  title  of  the  act  under  con- 
sideration reads: 

"An  act  creating  the  court  of  indostrial  re- 
lations, defining  ita  powers  and  duties,  and  re- 
lating thereto,  abolishing  the  Public  TJtilities 
Commission,  repealing  all  acts  and  parts  of 
acts  in  conflict  therewith,  and  providing  pen- 
alties for  the  violation  of  this  act," 

The  contention  is  made  that  this  is  InsnfiB- 
dent,  and  the  provision  of  the  state  Consti- 
tution with  reference  thereto  (article  2,  I 
16)  Is  therefore  violated  because  the  title 
refers  to  a  court,  and  the  body  undertaken 
to  be  created  Is  not  Judicial  in  Its  character. 
The  word  "court"  Is  often  employed  in  stat- 
utes otherwise  than  in  Its  strict  technical 
sense,  and  is  applied  to  various  tribunals  not 
Judidal  in  their  character.  Instances  may 
be  found  in  Words  and  Phrases  Judidally 
Defined,  of  which  an  illustration  Is  Aldrich 
T.  Aldrich,  49  Mass.  (8  Mete.)  102,  106. 

The  provision  of  the  act  already  quoted, 
authorizing  the  district  court  to  aid  In  re- 
quiring the  attendance  of  witneases  before 
the  Industrial  court,  is  objected  to  as  foreign 
to  the  title.  The  title  indndes  the  words 
"An  act  creating  the  court  of  industrial  rela- 
tions   •    •    •    and  relating  thereto."    The 
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provision  In  question  certainty  has  rdatlon 
to  the  new  tribunal  and  la  pertinent  to  the 
subject  expressed.  Other  objections  are 
made  on  the  ground  that  the  title  is  too 
restrictive.  We  think  them  not  well  taken, 
but  as  the  provisions  to  which  they  relate 
could  be  disregarded  without  afTectlng  the 
result  of  the  present  case  we  deem  it  un- 
necessary to  set  them  out 

The  act  (section  2)  undertakes  to  confer 
upon  the  court  of  industrial  relations'  the 
powers  previously  vested  in  the  Public  Utili- 
ties Commission,  whldi  It  succeeds.  It  Is 
argued  that  this  method  of  legislating  vio- 
lates the  provision  of  the  section  of  the  Con- 
stitution already  referred  to,  whldi  forbids 
the  revival  or  amendment  of  a  law  unless 
the  new  act  contain  the  entire  act  revived,  or 
the  section  or  sections  amended.  This  provi- 
sion, however,  does  not  prevent  legislation 
by  reference  (State  v.  Shawnee  County,  83 
Kan.  199,  110  Pac.  92),  and  the  objection  U 
not  sound. 

It  is  contended  that  the  act  is  void  because 
executive,  legislative,  and  Judicial  functions 
are  commingled  in  the  grants  of  power  to  the 
court  of  Industrial  relations,  within  the  au- 
thority of  State  T.  Johnson,  61  Kan.  803,  60 
Pac.  1068,  49  L.  B.  A.  662.  The  opinion  in 
that  case  was  written  while  the  prindples 
controlling  the  place  in  government  adminis- 
trative boards  was  In  the  process  of  develop- 
ment It  is  possible  that  language  may  have 
been  there  used  which  might  require  some 
modification  before  its  acceptance  as  having 
universal  application.  But  the  vital  grounds 
upon  whldi  the  statute  there  considered  was 
held  void  do  not  exist  here.  The  present  law 
bears  Internal  evidence  of  having  been  drawn 
with  a  view  to  avoiding  the  features  of  the 
court  of  visitation  act,  upon  which  the  ded- 
slon  dted  was  based.  The  function  of  a 
tribunal  of  the  general  character  of  the  court 
of  industrial  rdatlons  has  become  so  fully 
recognized  that  we  do  not  regard  It  as  neces^ 
sary  to  undertake  a  review  of  the  subject  at 
this  time.    6  R.  C.  L.  179. 

[9]  9.  It  Is  urged  that  the  following  provi- 
sions of  the  act  are  invalid  for  the  reasons  in- 
dicated: That  authorizing  proceedings  in 
the  Supreme  Court  to  enforce  compliance 
with  the  orders  of  the  court  of  Industrial 
rdatlons.  In  whldi  new  evidence  may  be 
admitted  (section  12),  because  this  amounts 
to  an  attempt  to  enlarge  the  original  Juris- 
diction of  the  former  body ;  that  authorizing 
the  Supreme  Court  to  compd  the  court  of 
industrial  rdatl<His,  under  certain  dream- 
stances,  to  enter  Just,  reasonable,  and  law- 
ful orders  (section  12),  because  this  under- 
takes to  confer  legislative  power  on  the 
Supreme  Court;  that  authorizing  the  court 
of  industrial  rdatlons  to  modify  the  terms 
of  contracts  of  employment  which  are  found 
to  be  unfair,  unjust,  or  unreasonable  (section 
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9>,  because  It  Tlolates  the  Fourteenth  Amend- 
ment to  the  fMeral  (Constitution ;  that  for- 
bidding the  discharge  of  an  employ^  because 
of  his  testifying  before  the  court  of  Indus- 
trial relations,  or  bringing  to  Its  attention 
any  matter  of  controversy  between  employ- 
ers and  employes  (section  16),  for  the  same 
reason ;  that  requiring  employers  to  keep  a 
record  of  wages  paid  (section  23),  for  the 
same  reason;  that  forbidding  employ&s  to 
consi>lre  to  quit  their  employment  for  the 
purpose  of  Interferli^  with  the  operation  of 
the  Industry  (section  17),  for  the  same  rea- 
son; that  forbidding  a  conspiracy  to  do  In- 
Jury  to  others  by  picketing  on  account  of 
anything  done  by  the  court  of  industrial 
relations,  or  under  Its  orders,  or  of  its  aid 
having  been  Invoked  (section  IS),  because  It 
involves  a  denial  of  free  speech. 

We  think  it  obvious  that  none  of  these 
matters  are  involved  In  the  present  case. 

[10]  10.  Finally  it  Is  contended  that  the 
act  is  void  as  an  attempt  to  Interfere  In 
matters  of  purely  federal  Jurisdiction — ^that 
the  national  government  has  so  fully  occupied 
the  ground  attempted  to  be  covered  by  the 
Industrial  court  law  that  there  is  no  field 
left  in  which  the  latter  may  operate.  The 
agencies  which  the  defendants  regard  as 
bringing  about  this  result  are :  The  entrance 
into  an  interstate  contract  between  the  Inter- 
national officers  of  the  United  Mine  Work- 
ers of  America  and  the  representatives  of  the 
Coal  Operators'  Association  of  the  United 
States  at  the  conclusion  of  the  coal  strike 
a  little  over  six  months  ago;  the  appoint- 
ment by  the  President  of  a  commission  to 
hear  and  determine  matters  of  hours,  wages, 
and  conditions  In  the  mining  Industry  in  the 
United  States;  the  Oayton  Act  (38  U.  8. 
St.  at  K  730) ,  relating  to  unlawful  restraints 
and  monopolies  in  Interstate  commerce,  par- 
ticularly the  portion  thereof  (section  20  [U. 
S.  Comp.  St.  f  1243d] )  whi<*  forbids  federal 
courts  to  grant  Injunctions  against  certain 
conduct  of  employes,  of  which  ceasing  to 
perform  work  is  an  illustration,  and  which 
declares  tliat  sndi  conduct  shall  not  be  held 
to  be  violative  of  any  law  of  the  United 
States;  the  liever  Act  (40  U.  8.  St.  at  L. 
276)  providing  for  governmental  control  of 
the  production  and  distribution  of  food  and 
fuel  until  the  termination  of  the  war. 

It  is  quite  possible  that  the  scope  of  the 
authority  of  the  court  of  industrial  relations 
may  be  limited  In  some  respects  by  these 
agencies — that  a  particular  order  made  by 
that  body  might  be  found  to  be  ineffective, 
for  instance,  because  in  conflict  with  some 
lawful  order  of  a  federal  officer  or  body,  or 
because  constituting  an  undue  Interference 
Yiltti  Interstate  commerce.  We  think  it  too 
dear  to  require  elaboration  that,  whatever 
restrictions  may  be  thus  placed  on  local  ac- 


tton,  it  cannot  be  true  that  tiie  state  has  no 
power  to  conduct  Investigations  along  at  least 
some  of  the  lines  Indicated  and  to  attempt 
the  remedy  of  certain  classes  of  abuses  that 
may  be  found  to  exist.  The  ^ggestlon  is 
made  that  the  court  should  take  Judidtl 
notice  of  an  injunction  granted  against  the 
defendant  Howat  by  a  federal  court,  and  of 
a  number  of  matters  in  connection  therewith, 
and  that  the  Judgment  of  the  district  court 
in  the  present  case  should  be  reversed  by 
reason  thereof.  We  are  unable  to  discover 
that  anytliing  in  the  facts  recited  either 
disqualifies  the  defendants  as  witnesses  or 
gives  them  any  immunity  from  testifying.  It 
would  be  utterly  futile,  in  a  proceeding  the 
sole  purpose  of  which  Is  to  require  obedience 
to  a  subpoena,  to  undertake  to  determine  in 
detail  the  effect  and  validity  of  the  various 
provisions  of  the  statutes  attacked — to  at- 
tempt to  indicate  in  advance  as  an  abstract 
matter  what  decision  will  be  made  when  an 
actual  controversy  shall  arise  in  which  the 
rights  of  the  parties  depend  upon  the  sound- 
ness of  the  graver  propositions  of  law  that 
have  been  advanced  by  the  defendants. 

The  Judgment  is  affirmed. 

All  the  Justices  concurring. 


(79  Okl.  59) 

JACKSON  et  at.  v.  MOORE  et  al. 
(No.  10901.) 

(Supreme  Court  of  OUahoma.    July  IS,  1820.) 

(BvOaiu*  by  the  OowrU) 

1.  Pleading  «=»34(3),  214(1)— Oa  deninrrer, 
petition  liberally  construed,  and  Its  allaoatloaa 
taken  as  tnie. 

On  a  demurrer  to  a  petition  as  defective,  in 
that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  the  petition  must  be  lib- 
erally construed,  and  all  its  allegations  taken 
as  true  for  the  purpose  of  tiie  demurrer. 

2.  Pleading  «=3205(2)— When  deaiurrar  to  pe- 
tition as  not  stating  eause  of  aotloa  may  be 
sustained. 

A  demurrer  to  a  petition  because  not  stat- 
ing facts  sufficient  to  constitute  a  cause  of  ac- 
tion can  be  sustained  only  where  the  petition 
contains  defects  so  substantial  and  fatal  as  to 
authorise  the  court  to  say  that,  taking  all  the 
facts  to  be  admitted,  they  furnish  no  cause  of 
action,  and  if  the  facts  stated  therein  entitled 
plaintiJIE  to  any  relief,  a  demurrer  for  want  of 
sufficient  facts  should  be  overruled. 

3.  Mines  and  minerals  «=>59— Petition  to  ean- 
cel  lease  held  to  state  eause  of  action,  and 
not  subject  to  demurrer  for  misjoinder. 

Becord  examined,  and  heid,  tliat  the  trial 
court  erred  in  sustaining  the  separate  demur- 
rers of  the  defendants  to  the  petition  of  the 
plaintiffs,  and  the  judgment  reversed,  and  the 
cause  remanded,  with  directions. 


4ts9For  other  case*  ice  aame  topic  and  KSY-NUMBBB  In  all  Key-Numbered  Dlceeta  and  Indens 
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Error  from  District  Court,  Pawnee  County; 
Bedmond  S.  Cole,  Judge. 

Suit  by  S.  G.  Jackson  and. others  agalnnt 
A.  J.  Moore  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  brln£  error.  Be- 
versed  and  remanded,  with  directions. 

W.  S.  Cllne  and  a  L.  Plnkham,  both  of 
NewUrk,  for  plaintiffs  in  error. 

W.  J.  Gregg,  of  Tulsa,  for  defendants  In 
error. 

JOHNSON,  3.  This  is  an  appeal  from  the 
district  court  of  Pawnee  county,  Bon.  Bed- 
mond S.  Cole^  Judge. 

On  May  10,  1918,  the  plaintiffs  in  error, 
who  were  plaintiffs  bdow,  commenced  an 
action  against  the  defendants  In  error,  who 
were  def«idanta  below,  to  cancel  a  certain 
oil  and  gas  lease  granted  by  the  defendants 
Moore  to  the  defendant  Twin  State  Oil  Com- 
pany, covering  the  S.  %  of  the  N.  E.  %  of 
section  12,  township  20  north,  range  7  east, 
in  Pawnee  county,  and  for  a  receiver  and 
for  an  accounting  of  all  the  oil  and  gas 
products  on  said  land,  and  to  recover  the 
proceeds  arising  from  the  sale  of  the  same^ 
and  for  a  decree  of  confirmation  of  a  cer- 
tain oil  and  gas  lease  from  the  defendants 
Moore,  to  the  plaintiffs  of  a  prior  date  and 
covering  said  land,  and  for  an  Injunction 
against  the  defendants  enjoining  them  from 
asserting  or  claiming  any  right,  title,  or  in- 
terest in  said  land  for  the  oil  and  gas  pro- 
duced therefrom,  adverse  to  the  plaintiffs, 
and  to  have  aU  other  equitable  relief  to 
which  the  plaintiffs  may  be  entitled. 

From  a  judgment  of  the  court  sustaining 
the  separate  demurrers  of  the  defendants  to 
the  plaintiffs'  petition  and  dismissing  the 
plaintiffs'  suit,  with  prejudice,  the  plaintiffs 
have  regularly  commenced  this  proceeding  in 
error  by  filing  petition  in  error  with  case- 
made  attached,  their  assignments  of  error 
being: 

"(1)  The  said  trial  conrt  erred  in  snatalning 
the  demurrers  of  the  said  plaintiffs  in  error  to 
tlte  plaintlflh  in  error's  petition." 

"(2)  Said  court  erred  in  rendering  judgment 
for  the  defendants  in  error  on  tbe  petition  of 
tlie  plaintiffs  in  error  filed  in  said  court." 

l%e  material  allegations  of  the  plaintiffs' 
petition  shows;  In  substance,  that  on  the  12tb 
day  of  October,  1017,  defendants  Moore  exe- 
cuted to  the  plaintiff  S.  O.  Jackson  an  oil 
and  gas  mining  lease  covering  the  land  men- 
tioned, for  a  period  of  five  years,  for  a  bonus 
of  $1,200,  to  be  delivered  to  said  Ja<ftson  on 
the  28th  day  of  Tebruary,  1018,  on  the  pay- 
moit  of  said  sum,  and  that  said  snm  was 
paid,  the  lease  delivered,  and  was  recorded 
in  book  26  of  Miscellaneous  Record,  of  said 
county,  at  page  76,  and  that  thereafter  on 
March  6th,  the  plaintiff  assigned  an  undivid- 
ed one-fourth  interest  on  the  east  40  acres 
to  M.  J.  Hyland,  which  assignment  was  regu- 
larly  recorded  in  the  ofllce  of  the  county 


clerk  in  said  county,  and  that  on  the  said 
date  the  said  S.  O.  Jackson  assigned  an  un- 
divided one-half  Interest  on  said  40  acres  to 
B.  L.  Foerster,  whldi  assignment  was  duly 
recorded  in  the  office  of  the  county  clerk  of 
said  county.  Copies  of  said  lease  and  as- 
signments were  made  exhibits  to  tbe  plain- 
tiffs' petition,  marked  A,  B,  and  G. 

Paragraphs  4,  5,  6,  7,  8,  9,  and  10  of  the 
plaintiffs'  petition  were  as  follows: 

"(4)  Plaintiffs  further  allege  that  by  the 
terms  and  conditions  of  said  lease  If  no  well  be 
commenced  on  said  land  on  or  before  tbe  let 
day  of  March,  1918,  tbe  lessee  on  or  before 
said  date  shall  pay  or  tender  to  the  lessor,  or 
deposit  to  the  lessor's  credit  in  the  First  State 
Bank  at  Terlton,  Oklahoma,  or  its  successors, 
which  shall  continue  as  the  depository  regard- 
less of  changes  in  the  ownership  of  said  land, 
the  sum  of  sixty  (60)  dollars  a  month  in  advance 
till  royalty  exceeds  rental,  which  shall  operate 
as  rents]  for  one  month  until  a  well  is  commenc- 
ed on  said  premises.'  That  no  well  was  com- 
menced on  said  land  on  or  before  the  Irt  day  of 
March,  1918,  and  that  in  pursuance  to  the  terms 
and  conditions  of  said  lease  tbe  plaintiff  S.  G. 
Jackson,  on  the  28th  day  of  February,  1918, 
paid  to  the  defendants  A.  J.  Moore  and  Maggie 
Moore  $60,  the  rental  provided  for  in  the  terms 
of  said  lease,  and  that  the  rentals  provided  for 
in  said  oil  and  gas  lease  have  all  been  paid  as 
in  said  oil  and  gas  lease  provided,  and  all  of 
the  terms  and  conditions  of  said  oil  and  gas 
lease  have  been  folly  performed  and  complied 
with  by  the  said  plaintiffs,  and  that  said  lease  at 
all  times  herein  mentioned,  from  the  28th  day 
of  February,  1918,  to  this  date,  have  been,  and 
is,  in  full  force  and  effect,  a  binding  and  sub- 
sisting lease  in  favor  of  the  plaintiffs  herein 
on  the  land  of  the  said  defendants  herein  de- 
scribed. 

"(5)  Plaintiffs  further  allege  that,  on  the  8d 
day  of  June,  1918,  the  defendants  A.  J.  Moore 
and  Maggie  Moore  made,  executed,  and  deliv- 
ered to  the  Twin  State  Oil  Company,  a  corpo- 
ration, their  oil  and  gas  lease  on  the  said  land 
herein  described,  and  on  which  they  had  here- 
tofore given  an  oil  and  gas  lease  to  tbe  plain- 
tiff S.  G.  Jackson,  as  herein  set  forth,  in  dis- 
regard and  violation  of  the  rights  of  tbe  plain- 
tiffs acquired  by  the  lease  given  to  the  said  S. 
G.  Jackson  as  herein  pleaded.  That  in  the  leas- 
ing of  the  said  land  to  the  Twin  SUte  Oil  Com- 
pany the  said  defendants  A.  J.  Moore  and  Mag- 
gie Moore  executed  their  said  lease  on  the  said 
land  as  Andrew  J.  Moore  and  Lydia  M.  Moore. 
The  plaintiffs  allege  that  Andrew  J.  Moore  and 
Lydia  M.  Moore,  lessors  in  said  lease,  are  the 
same  and  identical  persons  as  A  J.  Moore  and 
Maggie  Moore,  the  defendants  herein.  That  the 
said  lease  to  the  Twin  State  Oil  Company  was 
filed  for  record  by  the  Twin  State  Oil  Company 
on  thai  14th  day  of  June,  1918,  and  recorded  in 
Book  6  of  Oil  and  Gas  Leases,  at  page  98,  in 
the  ofiSce  of  the  coanty  clerk  of  Pawnee  county, 
state  of  Oklahoma.  A  true  and  correct  copy  of 
said  lease,  with  all  indorsements  thereon,  is 
hereto  attached,  marked  'exhibit  D,'  and  made 
a  part  of  this  petition. 

"(6)  Plaintiffs  aUege  that  the  Twin  SUte  Oil 
Company,  a  corporation,  at  the  time  of  the 
taking  and  receiiring  of  the  said  lease  from  the 
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said  defendants  A.  3.  Hoore  and  Maggie  Moore, 
had  actual  knowledge,  as  well  as  constrnctiTe 
knowledge,  by  reason  of  the  record  of  the  lease 
of  the  said  S.  O.  Jackson,  of  the  said  lease. 

"(7)  Plaintiffs  allege  that  in  the  payment  of 
the  rentals  provided  in  said  lease  time  of  the 
payment  of  said  rentals  was  not  made  the  es- 
sence thereof,  and  in  the  transaction  between 
S.  G.  Jackson  and  the  defendants  A.  J.  Moore 
and  Maggie  Moore,  leading  up  to  the  deliyery  of 
the  said  lease  on  the  28th  day  of  February, 
1018,  and  in  payment  of  the  rental  thereafter 
due  under  the  terms  of  said  lease  the  defend- 
ants A.  J.  Moore  and  Maggie  Moore  led  these 
plaintiffs  to  believe  that  the  said  defendants  A. 
J.  Moore  and  Maggie  Moore  did  not  regard 
time  of  the  payment  any  part  of  the  considera- 
tion for  said  lease  and  for  the  rentals  therein 
provided  as  of  the  essence  of  said  lease. 

"(8)  That  the  said  S.  O.  Jackson,  at  the  time 
of  the  execution  of  said  lease,  to  wit,  on  the 
12th  day  of  October,  1917,  obtained  an  option 
for  the  purchase  of  said  lease  for  a  period  of 
sixty  days,  the  said  lease  was  for  the  considera- 
tion of  $1,^90,  and  said  lease  was  deposited  in 
escrow  in  the  First  State  Bank  at  Terlton,  OkL, 
and  $100  in' said  lease  of  $1,200  was  on  the  above 
date  paid  to  tite  said  defendants  A.  J.  Moore  and 
Maggie  Moore,  leaving  a  balance  due  on  said 
lease  in  the  sum  of  $1,100  to  be  paid  in  60  days 
thereafter.    That  on.  the  13th  day  of  December, 

1917,  an  extension  agreement  was  entered  into 
for  a  period  of  30  days,  wherein  and  whereby 
the  said  S.  O.  Jackson  paid  $100  to  apply  on 
the  balance  of  the  purchase  price  of  said  lease, 
and  was  to  pay  the  balance  of  $1,000  in  30 
days.  That  on  January  18,  1913,  an  additional 
extension  of  the  payment  of  the  balance  of 
said  purchase  price  was  obtained,  at  which  time 
the  said  S.  O.  Jackson  paid  $100  on  the  balance 
of  the   purchase   price,   and  on  February   28, 

1918.  the  said  S.  O.  Jackson  paid  the  balance 
of  the  original  contract  price  in  the  sum  of 
$900,  and  on  said  date  paid  $60  rental,  being  the 
first  rental  due  under  the  terms  of  said  lease. 

"That  on  April  1,  1018,  the  plaintiffs  paid 
rental  on  said  lease  In  the  sum  of  $60,  all  of 
which  payments  on  the  purchase  price  of  said 
lease  and  on  the  renjal  thereof  wer^  received 
and  accepted  by  the  said  defendants  A.  J.  Moore 
and  Maggie  Moore,  although  paid  out  of  time; 
and  that  by  the  acts  and  conducts  of  the  said 
A.  J.  Moore  and  Maggie  Moore  the  said  A.  J. 
Moore  and  Maggie  Moore  were  and  are  estop- 
ped from  pleading  or  otherwise  contending  that 
time  of  payment  was  the  essence  of  said  lease, 
and  an  of  which  facts  herein  pleaded  were 
known  to,  or  could  have  been  ascertained,  by 
the  defendant  Twin  State  Oil  Company.  That 
on  June.  3,  1018,  the  plaintiffs  deposited  in  the 
First  State  Banli  at  Terlton,  OH.,  to  the  cred- 
it of  the  lessors,  A.  J.  Moore  and  Maggie  Moore, 
$60  rental  for  the  month  beginning  with  June 
1,  1918,  and  the  said  plaintiffs  have  continued 
to  deposit  in  the  First  State  Bank  at  Terlton 
each  and  every  month  thereafter  down  to  the 
present  time  rentals  for  the  credit  of  the  les- 
sors, A.  J.  Moore  and  Maggie  Moore,  in  the 
sum  of  $60  per  month. 

"That  under  the  terms  and  conditions  of  said 
lease  said  lease  provides  for  the  payment  of 
$60  for  the  month  beginning  March  1,  1918, 
which  shall  operate  as  a  rental  for  the  month 
of  March,  1918,  and  shall  pay  •  like  sum  in 


advance  each  year  begfaining  witb  April  1, 1918, 
until  a  well  is  commenced  on  said  premises; 
that  under  the  terms  of  said  lease  the  $60 
rental  paid  April  1,  1918,  paid  the  rental  on 
said  lease  to  April  1,  1919,  but  that,  notwith- 
standing the  terms  of  said  lease,  the  said  plain- 
tiffs have  paid,  as  aforesaid,  into  the  EMrst  Stat* 
Bank  at  Terlton,  Okl.,  to  the  credit  of  the  les- 
sors, $60  per  month.  That  for  the  month  of 
June,  1918,  the  $60  was  paid  into  the  First 
State  Bank  at  Terlton,  Okl.,  for  the  credit 
of  the  lessors  on  the  3d  day  of  June,  1918,  said 
rental  being  received  and  accepted  by  the  said 
bank  on  the  said  Sd  day  of  June,  1918.  The 
plaintiffs  allege  that  8.  O.  Jackson,  one  of  the 
plaintiffs,  on  behalf  of  the  plaintiffs,  had  paid 
the  rental  for  the  plaintiffs  as  in  said  lease 
provided,  and  tlkat  the  plaintiffs  M.  J.  Hyland 
and  B.  ll  Foerster  had  given  their  part  oi  the 
lease  rental  mon^  to  the  said  S.  O.  Jackson  on 
or  prior  to  the  Ist  day  of  June,  1918,  to  be 
remitted  to  the  said  bank  for  the  lessors'  cred- 
it. That  the  said  S.  O.  Jackson,  by  reason  of 
being  detained  on  June  1,  1018,  some  8  or  10 
miles  in  the  country,  and  some  8  or  10  miles 
away  from  a  post  office  and  all  other  fadlitiea 
for  the  transmission  of  the  rental  to  the  First 
State  Bank  at  Terlton,  Okl.,  was  nnable  and 
failed  to  remit  said  rent  on  the  said  1st  day  of 
June,  1918;  that  by  reason  of  tiie  lessors  there- 
tofore dealing  with  the  said  plaintiffs  in  a 
lenient  manner  in  receiving  payments  for  the 
purchase  price  of  the  lease,  and  in  receiving  the 
rentals  for  the  month  of  May,  1918,  on  the  2d 
day  of  May  thereof,  if  there  was  any  rental 
due  on  said  date  under  the  terms  of  said  lease, 
the  said  plaintiffs  were  to  believe,  and  did  be- 
lieve, that  the  lessors  would  not  exact  of  them 
the  payment  of  the  rentals  on  the  first  day  of 
the  month,  and  did  not  regard  that  time  was 
of  the  essence  of  said  lease.  That  the  plain- 
tiffs had  no  intention  of  forfeiting  said  lease, 
and  which  said  fact  the  defendants  knew  full 
well.  That  the  defendant  Carl  D.  Smith  ap- 
peared to  have  some  interest  in  said  lease  of  the 
Twin  State  Oil  Company,  by  reason  of  an  as- 
signment to  him  of  a  one-sixteenth  interest  of 
the  Twin  State  Oil  Company.  Said  assignment 
is  recorded  in  Miscellaneous  Record  27,  page 
215,  in  the  offiiee  of  the  county  derk  of  Pawnee 
oonnty,  Okl. 

"(0)  That  the  lessors,  A.  J.  Moore  and  Mag- 
gie Moore,  and  the  defendant  Twin  State  Oil 
Company,  have  conspired  and  contrived  to  dieat 
and  defraud  the  plaintiffs  out  of  their  lease  on 
the  said  land.  That  the  plaintiffs'  lease  on  the 
said  land  is  of  great  value,  and  was  of  great 
value  on  the  3d -day  of  June,  1918.  That  th« 
Twin  State  Oil  Company,  in  disregard  of  the 
right  of  the  plaintiffs  herein,  have  caused  to  be 
drilled  on  said  land  a  well,  in  wliich  the  said 
Twin  State  Oil  Company  is  producing  «{1  in 
some  considerable  quantity,  the  exact  amount 
of  which  these  plaintiffs  are  not  informed,  and 
that  they  are  producing  gas  in  large  quantities 
from  said  well  drilled  on  said  land  and  market- 
ing the  said  oil  and  gas,  and  are  receiving  great 
benefits  and  profits  therefrom  in  disregard  and 
in  violation  of  the  rights  of  the  plaintiffs. 

"(10)  The  plaintiffs  further  diarge  that  the 
said  Twin  State  On  Company  is  continuing,  and 
threatening  to  continue,  to  extract  oil  and 
gas  from  the  said  land  covered  by  the  lease  of 
the  plaintiffs  herein,  as  aforesaid,  to  the  great 
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and  irreparable  loaa  and  damttge  to  the  plain- 
tiifa.  That  the  gas  and  the  oil  extracted  ilroin 
■aid  land-  by  the  Twin  State  Oil  Company  is 
the  property  of  the  plaintiffs,  and  that  the  same 
ia  being  converted  by  the  Twin  State  Oil  Com- 
pany to  their  own  uae  and  benefit.  That  the 
plaintiffs  are  entitled  to  obtain  discovery  and 
to  have  an  accounting  in  respect  to  the  oil 
and  gas  produced  and  sold  in  the  course  of 
the  operations  by  the  said  Twin  State  Oil  Com- 
pany, and  to  have  a  receiver  appointed  to  re- 
ceive and  collect  for  the  oil  and  gas  to  be  here- 
after prodnced  by  the  Twin  State  OH  Company 
pending  this  litigation;  and  that  the  lease  of  the 
said  Twin  State  Oil  Company  should  be  en- 
joined from,  in  any  manner,  interfering  witS 
the  plalnriffi  in  the  fall,  complat*  enjoyment 
and  operation  of  the  said  land  as  in  their  lease 
provided." 

The  plaiDtUTs'  lease  contained  the  follow- 
ing stlpnlatlons: 

"It  ia  agreed  that  this  lease  shall  remain  in 
force  for  a  term  of  five  years  from  this  date, 
and  aa  long  thereafter  as  oil  or  gas,  or  either 
of  them,  is  produced  from  said  land  by  the  les- 
see, unless  the  same  is  sooner  surrendered  by 
lesaee,  and  that  the  consideration  above  stated 
ia  paid  and  accepted  as  a  good  and  sufficient 
eonaideration  for  each  and  every  right  or  priv- 
Qege  granted  to  leaaee  herein.  Including  the 
right  to  pay  rcntala  in  Ueu  of  drilling  wells 
and  the  right  to  surrender  thia  lease  aa  herein- 
after provided. 

"If  no  well  be  commenced  on  said  land  on  or 
before  the  1st  day  of  Marcb,  1918,  the  lessee, 
on  or  before  said  date,  ahall  pay  or  tender  to 
the  lessor,  or  deposit  to  the  lessor's  credit  in 
the  First  State  Bank  at  Terlton,  Oklahoma,  or 
ita  successors,  which  shall  c<»itinne  as  the  de- 
pository regardless  of  changes  in  the  ownership 
of  said  land,  the  sum  of  si^ty  dollara  a  month 
in  advance  tiU  royalty  exceeds  rental,  which 
shall  operate  as  rental  for  <»e  montii  there- 
after, and  shall  continue  to  pay  a  like  anm 
each  year  in  act^ance  until  a  well  ia  commenced 
on  aaid  premises." 

The  other  proTlsloDs  of  the  lease  were  such 
as  for  the  most  part  are  nsnally  in  commer- 
cial leasee,  except  as  hereinafter  noted.  Thia 
was  not  an  "or"  lease,  nmr  was  it  an  "nnless" 
lease,  but  is  self-classified  by  Itq  own  terms. 
It  contained  no  forfeiture  clause.  It  was  a 
lease  for  a  term  of  five  years,  in  which  the 
lease  agreed  that  "if  no  well  be  commenced 
on  said  land  on  or  before  the  Ist  .day  of 
Marcb,  1918,  the  lessee  on  or  before  said  date 
shall  pay  to  the  lessor's  credit  (which  was 
payment)  in  the  First  State  Bank  at  Terltcm, 
Oklahoma,  the  sum  of  sixty  dollars  a  month 
in  advance  till  royalty  exceeds  rental  which 
Shall  oiwrate  as  rental  for  one  month  there- 
after, and  shall  continue  to  pay  a  like  sum 
each  year  In  advance  until  a  well  is  com' 
roenced  on  said  premises." 

The  plaintiffs'  petition  alleged  that  no  well 
was  commenced  on  said  land  by  the  plaintiffs 
before  the  1st  of  March,  1918,  but  that  the 
monthly  payments  stipulated  for  In  the.  lease 
bad  all  been  paid,  and  all  the  terms  and  con- 
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dltloDB  had  been  performed  and  compiled 
with  by  the  plaintiffs,  and  that  the  said  lease, 
at  all  times  mentioned  from  the  28th  day  of 
February,  1918,  to  the  filing  of  the  petition, 
had  been  In  full  force  and  effect,  binding  and 
subsisting  In  favor  of  the  plaintiff. 

The  plaintiffs  charge  in  the  fifth  paragrai^ 
of  their  petition  that  on  the  3d  day  of  June, 
1918,  the  defendants  Moore,  in  disregard  and 
violation  of  the  rights  of  the  plaintiffs,  exe- 
cuted a  lease  to  the  defendant  oil  company, 
covering  the  same  land,  and  alleged  that  the 
oil  company  had  notice,  both  actual  and  con- 
structive, of  the  plaintiffs'  lease  by  reason  of 
the  recordation  thereof.  The  plaintiffs  al- 
leged in  the  ninth  paragraph  of  the  petition 
that  the  defendants  Moore  and  the  defendant 
Twin  State  Oil  Company  have  conspired  and 
contrived  to  cheat  and  defrand  the  plaintiffs 
out  of  their  lease  on  said  land,  and  that  the 
defendant  oil  company,  in  disregard  of  the 
rights  of  plaintiffs,  have  caused  to  be  drilled 
on  said  land  a  well,  which  is  producing  oil 
and  gas  in  considerable  quantities,  and  are 
marketing  the  said  oil  and  gas  and  receiving 
great  benefits  and  profits  therefor  in  disre- 
gard and  in  violation  of  the  rights  of  the 
plaintiffs,  and  is  continuing,  and  threaten- 
ing to  continue,  to  extract  oil  and  gas  from 
said  land,  to  the  great  and  irreparable  loss 
and  damage  to  the  plaintiffs. 

Counsel  for  the  defendants  in  error  say  In 
their  brief: 

"The  first  two  gronnds  of  the  demurrers  will 
be  waived,  and  the  third  and  fourth  may  be 
considered  together.  They  are:  Third.  That 
there  is  a  misjoinder  of  causes  of  action  in 
said  petition,  it  appearing  npon  the  face  of 
plaintiffs'  petition  that  there  are  several  causes 
of  action  therein,  improperly  joined.  Fourth. 
That  plaintiffs'  petition  shows  npon  its  face 
that  the  several  plaintiffs  have  no  joint  cause 
of  action  against  the  several  defendants  named 
therein,  and  are  n6t  entitled  to  a  joint  Judg- 
ment against  the  defendants  therein." 

Rev.  Laws  1910,  provlds: 

4890.  "All  persons  having  an  interest  in  the 
subject  of  the  action,  and  in  obtaining  the  re- 
lief demanded,  may  be  joined  as  plaintiffs,  ex- 
cept aa  otherwise  provided  in  this  article." 

4691.  "Any  person  may  be  made  a  defendant 
who  has  or  daims  an  interest  in  the  contro- 
versy adverse  to  the  plaintiff,  or  who  is  a  nec- 
essary party  to  a  complete  determination  or 
settlement  of  the  question  involved  therein." 

We  think  It  Is  clear  from  an  examination 
of  the  petition  and  the  exhibits  thereto  at- 
tached, and  under  the  provision  of  the  stat- 
utes supra,  that  the  contention,  made  by  the 
defendants  under  the  third  and  fourth  para- 
graphs of  the  separate  answers,  supra,  are 
without  merit.  Burkett  v.  Lehman  Higgln- 
son  Gro.  Co.,  8  Okl.  84,  56  Pac.  856;  Kolachny 
V.  Galbreath  et  al.,  26  OkL  772,  110  Pac.  902, 
38  L.  R.  A.  (N.  S.)  451. 
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The  fifth  and  last  ground  of  the  defoid- 
ants'  separate  demurrers  is: 

"That  plaintiffs'  petition  does  not  allege  a 
state  of  facts  sufficient  to  constitute  a  cause 
of  action  in  favor  of  the  plaintiffs  and  against 
the  defendants,  and  to  entitle  plaintiffs  to  ai)j 
judgment  against  the  defendants." 

[1,  2]  This  Is  a  general  demurrer,  and  goes 
to  the  sufficiency  of  the  petition  of  the  plain- 
tiffs as  a  whole.  Where  a  general  demurrer 
Is  lodged  against  a  petition,  the  rules  of  law 
that  govern  hare  frequently  been  announced 
by  this  court,  and  are  clearly  stated  In  the 
case  of  OklahMna  Sash  &  Door  Co.  T.  Amer- 
ican Bonding  Co.,  170  Pac.  611,  as  stated  in 
the  syllabus,  and  are  as  follows: 

"1.  On  demarrer  to  a  petition  as  defective, 
in  that  it  does  not  state  facts  sufficient '  to 
constitute  a  cause  of  action,  the  petition  must 
be  liberally  construed,  and  all  its  allegations 
taken  as  true  for  the  purpose  of  the  demur- 
rer. 

"2.  A  demurrer  to  a  petition  because  not 
stating  facts  sufficient  to  constitute  a  cause  of 
action  can  be  sustained  only  where  the  peti- 
tion contains  defects  so  substantial  and  fatal  as 
to  authorize  the  court  to  say  that,  taking  all 
the  facts  to  be  admitted,  they  furnish  no  cause 
of  action,  and  if  the  facts  stated  therein  en- 
titled plaintiff  to  any  relief,  a  demurrer  for  want 
of  sufficient  facts  should  be  overruled."  Smith- 
Wogan  Hdw.  Co.  v.  Moon  Buggy  Co.,  26  Okl. 
161, 108  Pac.  1103. 

[S]  Applying  these  rules,  we  are  convinced 
from  an  examination  of  the  petition  of  the 
plaintiffs  that  the  same  stated  a  cause  of  ac- 
tion, "and  that  the  trial  court  erred  In  .'sus- 
taining the  separate  demurrers  of  the  defend- 
ants, and  In  dismissing  the  plaintlfTs'  suit  of 
prejudice.  The  Judgment  of  the  trial  court 
is  therefore  reversed  and  the  cause  remanded, 
with  directions  to  overrule  the  separate  de- 
murrers of  the  defendants. 

RATNET,  C.  J.,  and  HARRISON,  PITCH- 
FORD,  and  McNeill,  JJ.,  concur. 


(7»  OM.  63) 
KERSEY   V.    McDOUGAL.      (No.    10788.) 

(Supreme  Court  of  Oklahoma.    July  18,  1920.) 

(SvUahut  hv  *'>«  Court.) 

I.  Courts  «=»5I0— Court  appelating  gnardlaif 
has  exclusive  Jurisdiction. 
By  the  laws  of  this  state,  a  general  guard- 
ian of  a  minor  is  a' guardian  of  the  person  or 
of  all  the  property  of  the  ward  within  this 
state,  or  of  both,  and  in  all  cases  the  court 
making  the  appointment  of  a  guardian  has  ex- 
clusive jurisdiction  to  control  him  in  the  man- 
agement and  disposition  of  the  person  and 
property  of  his  ward. 


2.  Guardian  and  ward  «=s>20,  21— Extent  of 
guardian's  power  over  person  and  property  of 
ward  stated. 

A  guardian  appointed  by  a  court  has  power 
over  the  person  and  property  of  the  ward  un- 
less otherwise  ordered,  and  such  power  is  sus- 
pended only  by  order  of  the  court,  or,  if  the 
appointment  was  made  solely  because  of  the 
ward's  minority,  by  his  obtaining  majority,  and, 
if  the  guardianship  be  over  the  person  only  <ft 
the  ward,  by  the  marriage  of  the  ward. 

3.  Guardian  and  ward  «=3 1 68— Receipt  of  for- 
eign guardian  held  to  discharge  local  guard- 
tan  only  to  extent  of  property  removed. 

In  a  general  guardianship  proceeding  reg- 
ularly pending  in  the  county  court  in  this  state, 
where  an  order  is  made  removing  the  personal 
property  of  the  ward  to  another  state  and  au- 
thorizing the  guardian  in  that  state  to  sue 
for  and  receive  the  same  in  his  own  name  for 
the  use  and  benefit  of  his  ward,  and  the  county 
court  in  this  state  by  order  continues  the  lo- 
cal guardianship,  and  the  local  guardian  takes 
the  receipt  of  the  foreign  guardian  for  the  per- 
sonal property  delivered  to  him,  and  files  aach 
receipt  with  the  county  court  in  this  state,  the 
local  guardian  is  discharged  from  liability  on 
account  of  the  property  so  removed  only. 

4.  Guardian  and  ward  «=>  1 72— Guardian  may 
appeal  fronr  accounting  of  preceding  guardian, 
though  latter  required  to  turn  over  property 
to  foreign  guardian. 

While  a  general  guardianship  was  regnlariy 
pending  in  the  county  court  of  Tulsa  county,  in 
this  state,  over  the  estate  of  a  minor,  the 
guardian,  with  the  consent  of  said  court  regu- 
larly obtained,  removed  with  said  minor  to  the 
state  of  Colorado,  where  both  became  person- 
ally domiciled  in  El  Paso  county,  in  said  state, 
and  thereafter  said  guardian,  who  was  the  fa- 
ther of  said  minorr  procured  the  appointment 
of  another  by  the  county  court  of  said  El  Paso 
county  as  guardian  of  said  minor.  Thereafter 
such  foreign  guardian  regularly  made  hia  ap- 
plication as  such  guardian  to  the  county  court 
of  Tulsa  county  for  ao  order  transferring  the 
personal  property  situated  in  this  state  be- 
longing to  the  estate  of  said  ward  to  El  Paso 
county,  Colo.,  and  at  a  time  when  one  M.  was 
the  regularly  appointed  and  acting  guardian  of 
said  minor  in  the  guardianship  proceeding  pend- 
ing in  Tulsa  county,  Okl.  The  foreign  guard- 
ian's application  for  the  transfer  aforesaid  was 
denied.  From  said  order  of  the  county  coart 
the  applicant  appealed  to  the  district  court  of 
Tulsa  county,  which  court  thereafter  granted 
the  application  of  said  foreign  guardian  and 
made  the  order  of  transfer  as  prayed  for  by 
said  foreign  guardian.  From  this  order  of  the 
district  court  so  made  M.,  the  local  guardian, 
appealed  to  the  Supreme  Court  of  tliis  state. 
Thereafter  the  local  guardian,  M.,  was  remov- 
ed by  order  of  the  county 'court  of  Tulsa  coun- 
ty, and  K.  and  C.  were  appointed  guardians  in 
his  stead,  who  duly  qualified  as  such  and  en- 
tered upon  the  discbarge  of  their  duties. 
Thereafter  the  county  court  of  Tulsa  county 
ordered  M.,  the  former  guardian,  to  file  his  final 
account  as  such  in  said  court,  which  he  did, 
to  which  final  account  the  guardians  K.  and 
C.  filed  written  exceptions  under  whidi   they 
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ondertook  to  inrcharce  the  former  gnardian, 
M.,  with  various  items  aggregatSng  a  large  sura. 
Thereafter,  at  a  hearing  in  the  county  conrt  of 
Tnlsa  connty,  an  order  was  made  settling  said 
acconnt,  from  which  order  the  guardians  K. 
and  C.  appealed,  as  to  both  law  and  facts,  to 
the  district  conrt  of  said  connty.  Thereafter, 
on  the  motion  of  the  former  guardian,  M.,  said 
appeal  was  by  said  court  dismissed  for  the  sole 
reason  that  when  the  connty  court  of  Tulsa 
connty  made  the  order  to  turn  over  the  estate 
of  the  minor  to  the  gnardian  appointed  by 
the  conrt  in  El  Paso  county,  Colo.,  the  power 
of  the  guardians  K.  and  C.  terminated,  or  was 
destroyed;  that  they  were  without  capacity 
to  take  or  prosecute  this  appeal.  Eeld,  the 
district  court  erred  in  dismissing  said  appeal. 
The  judgment  is  reversed  and  the  cause  re- 
manded, with  directions. 

Error  from  District  Conrt,  Tulsa  County ; 
Owen  Owen,  Judge. 

In  the  matter  of  the  guardianship  of  the 
estate  of  Robert  Pitman,  a  minor.  An  order 
settling  the, account  of  D.  A.  McDougal,  as 
guardian,  was  made,  and  E.  Kersey  and  an- 
other appealed  to  the  district  court  The  ap- 
peal was  dismissed,  and  B.  Kersey  brings  er- 
ror. Berersed  and  remanded,  with  direc- 
tions. 

Davidson  ft  WUllams,  of  Tulsa,  for  plain- 
tiff in  error. 

McDougal,  I^tle,  Allen  &  White,  of  Sapul- 
pa,  for  defendant  In  error. 

JOHNSON,  J.  This  Is  an  appeal  from  a 
Judgment  of  the  district  court  of  Tulsa  coun- 
ty, Okl.,  rendered  on  the  21st  day  of  May, 
1919,  dismissing  the  appeal  of  the  plaintiff 
in  error  from  a  judgment  of  the  county  court 
of  Tulsa  county,  Okl.,  rendered  on  the  12£h 
day  of  June,  1915,  settling  the  account  of  the 
defoidant  In  error,  as  former  gnardian  of  the 
estate  of  said  minor. 

Robert  Pitman,  Jr.,  Is  a  minor  Creek  dtl- 
sen  of  the  half  blood,  bom  on  the  8th  day 
of  August,  1902,  according  to  the  enrollment 
record  of  the  Dawes  Commission  to  the  Five 
ClTilized  Tribes.  He  Is  a  son  of  Robert  Pit- 
man, Sr.,  a  nondtlzen,  and  Luclnda  Pitman, 
a  full-blood  Creek  citizen,  enrolled  as  No. 
1833,  and  Is  on  the  newborn  Creek  roll  as 
No.  794. 

On  November  12,  1906,  William  H.  Roeser, 
of  Tulsa,  Okl.,  was  appointed  guardian  of 
the  person  and  estate  of  said  minor  by  the 
United  States  District  Court  for  the  Western 
District  of  Indian  Territory,  and  as  such 
guardian  leased  the  said  minor's  allotment 
for  oil  and  gas  purposes,  under  the  authority 
and  direction  of  the  United  States  District 
Court,  by  and  with  the  approval  of  the  Sec- 
retary of  the  Interior;  the  oil  and  gas  leas- 
es being  In  departmental  form.  Immediately 
after  statehood  the  guardianship  cause  was 
transferred  from  the  United  States  District 
Cotirt  to  the  connty  court  of  Tulsa  county, 
OkL ;   the  guardian  at  that  time,  as  well  as 
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at  the  time  of  his  appointment,  being  a  resi- 
dent of  Tulsa.  On  the  15th  day  of  March, 
1909,  Roeser  resigned,  and  on  March  30,  1909, 
the  county  court  of  Tulsa  county  accepted  his 
resignation  and  appointed  Robert  Pitman, 
Sr.,  the  father  of  said  minor,  as  guardian  of 
his  person  and  estate.    About  the  1st  of  May, 

1909,  Robert  Pitman,  Sr.,  moved  from  Sapul- 
pa.  Creek  County,  Okl.,  where  he  and  his 
family  then  resided,  to  Colorado  Springs,  In 
El  Paso  county,  Colo.,  and  took  with  him  his 
wife  and  family,  Including  the  said  minor, 
and  established  a  permanent  domicile  for 
himself  and  family  at  Colorado  Springs. 
Robert  Pitman,  Jr.,  and  his  mother,  Luclnda 
Pitman,  were  affected  with  tuberculosis,  and 
the  change  of  residence  was  made  on  that  ac- 
cotmt,  upon  the  advice  of  physicians;  Colo- 
rado Springs  being  a  place  of  high  altitude 
and  noted  as  a  tubercular  resort. 

After  the  change  of  residence  to  Colorado 
had  been  effected,  Robert  Pitman,  Sr.,  ap- 
plied to  the  county  court  of  Bl  Paso  county, 
Colo.,  for  appointment  as  guardian  of  said 
minor's  person  and  estate,  and  was  by  that 
court  duly  appointed  as  such,  and  qualified 
by  taking  the  oath  of  office  and  executing 
bond;  but  thereafter,  during  the  month  of 
October,  1909,  the  surety  on  his  bond  in  the 
state  of  Colorado  had  withdrawn  from  the 
bond  and  Pitman's  letters  of  guardianship 
had  been  revoked.  On  about  this  date  W.  P. 
Moore  commenced  proceedings  In  the  county 
court  of  Tulsa  county  for  the  removal  of  Rob- 
ert Pitman,  Sr.,  as  guardian  of  Robert  Pitman, 
Jr.,  and  pending  the  same,  and  on  November 
1,  1909,  Robert  Pitman  resigned  as  guardian 
of  said  minor,  and  D.  A.  McDougal  was  ap- 
pointed as  guardian  of  the  estate  of  said 
minor  by  the  county  conrt  of  Tulsa  county, 
and  on  the  10th  day  of  November,  1910,  quali- 
fied as  such  and  entered  upon  the  discharge 
of  his  duties,  and  proceeded  to  loan  out  the 
funds  of  said  estate  to  different  parties,  ag- 
gregating by  the  1st  of  January,  1910,  the 
sum  of  133,000.  On  the  14th  day  of  Janu- 
ary, 1910,  O.  P.  Grimes  was  appointed  guard- 
ian of  the  person  and  estate  of  said  minor 
by  the  county  court  of  El  Paso  county,  Colo., 
upon  a  petition  and  request  of  the  father 
and  mother  of  said  minor,  and  Immediately 
qualified  as  such  guardian.  On  the  28th  day  of 
January,  1910,  Grimes,  as  said  guardian,  filed 
in  the  county  court  of  Tulsa  county,  Okl.,  an 
application  praying  that  said  conrt  make  an 
order  authorizing  and  directing  him  to  take 
and  remove  all  of  the  personal  estate  of  said 
minor  from  the  jurisdiction  of  the  county 
court  of  Tulsa  county  to  the  jurisdiction  of 
the  county  court  of  El  Paso  county,  Colo. 
This  application  was  resisted  by  McDougal, 
the  Oklahoma  guardian,  and  upon  hearing 
said  application  on  the  17th  day  of  February, 

1910,  the  county  court  denied  the  appUcadoQ 
of  Grimes,  whereupon  Grimes  appealed  to 
the  district  court  of  Tulsa  county,  and  upon 
the  bearing  of  said  appeal  In  said  conrt  of 
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Tulsa  county  on  the  8tli  day  of  March,  1013, 
his  application  was  granted  by  order  of  said 
court. 

The  esseAtlal  part  of  said  order  la  as  fol- 
lows: 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  that  O.  P.  Orimea,  as  guard- 
ian of  the  person  and  estate  of  Robert  Pitman, 
Jr.,  under  appointment  of  the  probate  court  of 
El  Paso  county,  Colo<,  be  and  he  is  hereby 
granted  leave  to  take  and  remoye  the  entire 
personal  estate  of  the  said  minor  from  the 
state  of  Oklahoma  to  the  state  of  Colorado,  qnd 
he  18  hereby  authorized  to  sue  for  and  receive 
the  same  in  his  own  name  for  the  use  and 
benefit  of  the  said  ward;  and  D.  A.  McDougal, 
as  guardian  of  the  estate  of  said  Robert  Pit- 
man, Jr.,  under  appointment  of  the  county 
court  of  Tulsa  county,  OU.,  be  and  he  is  here- 
by directed  to  forthwith  surrender  up,  trans- 
fer, and  deliver  to  the  said  O.  P.  Grimes,  as 
such  guardian,  all  personal  estate  of  the  said 
ward  and  take  his  receipt  therefor. 

"And  it  is  further  adjudged  that  the  clerk's, 
sheriff's,  and  stenographer's  costs  in  this  pro- 
ceeding be  paid  by  D.  A.  McDougid  out  of  the 
funds  in  his  hands  as  guardian  of  the  estate 
of  said  Robert  Pitman,  Jr." 

From  this  order  of  the  district  court 
McDongal,  as  such  guardian,  perfected  an 
appeal  to  the  Supreme  Court  In  the  month  of 
S^tember,  1913.  Pending  such  appeal  Rob- 
ert Pitman,  Sr.,  as  father  and  next  friend 
of  said  minor,  and  M.  L.  Mott,  as  national 
attorney  for- the  Creek  Nation  of  Indians,  fil- 
ed In  the  county  court  of  Tulsa  county  In  said 
guardianship  proceedings  a  petition  pray- 
ing for  the  removal  of  McDougal  as  such 
guardian,  charging  that  he  had  mismanaged 
and  wasted  the  estate  of  the  said  minor.  On 
the  14th  day  of  November,  1913,  upon  hearing 
had,  the  county  court  of  Tulsa  county  grant- 
ed said  petition  end  made  an  order  removing 
McDougal  as  snch  guardian  and  appointed  in 
his  stead,  as  joint  guardians  of  said  estate, 
R  Kersey  and  Edward  Crossland,  who  quali- 
fied as  such  on  the  17th  day  of  November, 
1913,  and  Immediately  entered  upon  the  dis- 
charge of  their  duties  as  such. 

In  the  order  removing  McDougal,  the  court 
ordered  him  to  file  his  final  account  within  30 
'days  thereafter,  which  he  failed  to  (\o,  but 
Instead  gave  notice  of  appeal  to  the  district 
court  of  Tulsa  county  from  an  order  of  the 
county  court  previously  made,  denying  the 
transfer  of  the  .cause  to  Creek  county,  and 
also  filed  his  suit  in  the  district  court  of 
Tulsa  county.  In  which  he  asked  for  a  writ 
of  prohibition  against  the  Hon.  Con  Linn, 
as  county  judge  of  Tulsa  county,  and  the 
newly  appointed  guardians  as  his  successors, 
and  praying  for  an  injunction  against  the 
newly  appointed  guardians,  enjoining  them 
from  assuming  to  act  for  the  estate  of  said 
minor.  Said  district  court,  on  the  20th  day 
of  December,  1913,  sustained  a  demurrer  to 
this  petition.  Thereupon  .the  said  McDougal 
dismissed  said  suit    In  the  meantime  Mo- 


Dougal  filed  In  the  district  court  his  appeal 
from  an  order  of  the  county  court  denying 
his  application  for  the  transfer  of  the  guard- 
ianship cause  to  Creek  county,  and  the  order 
removing  him  as  guardian  and  appointing 
Kersey  and  Crossland  as  his  successors.  Up- 
on a  motion  of  the  latter  the  district  court 
dismissed  said  appeal  on  the  13tb  day  of 
December,  1913. 

On  the  20tb  day  of  December,  1913,  Kersey 
and  Crossland,  as  guardians  of  the  estate 
ot  said  minor,  filed  in  said  -  guardianship 
cause  an  application  for  a  citation  against 
said  McDougal  to  show  cause  why  he  had 
failed  to  file  his  final  account  as  ordered  by 
the  county  court  when  he  was  removed.  Ci- 
tation was  Issued,  requiring  him  to  appear 
and  show  cause  why  he  had  not  filed  his 
account  as  ordered,  but  before  the  hearing 
of  said  citation  McDougal  paid  over  to  Ker- 
sey and  Crossland,  as  said  guardians,  the 
sum  of  ?ie,630.45  In  cash,  and  delivered  to 
them  certain  notes  and  mortgages  belonging 
to  said  estate,  and  announced  that  he  was 
ready  and  willing  to  file  his  final  account. 
Thereafter,  on  the  15th  day  of  January,  1914, 
McDougal  did  file  In  said  cause  an  account 
denominated  bis  final  account.  On  the  14th 
day  of  April,  1914,  Kersey  and  Crossland,  aa 
joint  guardians  of  the  estate  of  said  minor, 
filed  written  exceptions  to  the  purported  final 
account  of  McDougal,  under  which  they  un- 
dertook to  surcharge  McDougal  with  various 
items  aggregating  a  large  sum.  The  final 
account  of  McDougal  and  the  exceptions  to 
his  account  were  heard  In  the  county  court 
of  Tulsa  county,  and  an  order  made  thereon 
settling  said  account  on  the  12th  day  of  June, 
1915.  From  this  order  Kersey  and  Crossland, 
as  joint  guardians,  appealed  to  the  district 
court  of  Tulsa  county  aa  to  both  law  and 
facts,  and  lodged  the  same  in  said  court 
on  the  17th  day  of  December,  1915. 

About  the  1st  of  February.  1914,  the  ap- 
peal In  the  Supreme  Court  before  mentioned 
was  dismissed  upon  a  stipulation  between 
Grimes,  as  nonresident  guardian,  and  Kersey 
and  Crossland,  as  resident  guardians,  and 
thereafter  on  the  20th  day  of  February,  1914, 
the  resident  guardians  paid  over  to  the  non- 
resident guardian  a  sum  in  cash,  and  deliv- 
ered to  him  certain  notes  and  mortgages  be- 
longing to  said  minor's  estate  and  took  tala 
receipt  therefor,  but  there  remained  In  the 
custody  and  control  of  the  resident  guardians 
the  real  property  belonging  to  said  minor, 
consisting  of  his  allotment  and  certain  houses 
and  lots  situated  In  the  cities  of  Sapulpa  and 
Tulsa.  The  minor's  allotment  had  been  pre- 
viously developed  for  oil  and  gas  under  the 
oil  and  gas  leases  heretofore  mentioned,  and 
was  producing  oil  in  large  quantities  and 
has  so  continued  to  produce  oil. 

The  Department  of  the  Interior  had,  pri- 
or to  the  20th  day  of  February,  1914,  re- 
leased supervision  over  the  allotment  of  said 
minor  and  the  oil  and  gas  operations  there- 
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on,  save  and  except  as  to  tbe  bomestead  al- 
lotment and  abont  32  acres  at  the  surplus 
allotment  which  was  Included  in  one  depart- 
mental lease  to  the  Pulaski  Oil  Company. 
This  lease  is,  still  under  supervision  of  the 
Department,  and  the  royalties  therefrom  had 
at  all  times  been  run  to  tbe  credit  of  the 
minor  at  the  oflSce  of  th«  superintendent  of 
tbe  Five  Clrilized  Tribes  at  Muskogee,  and 
tbe  accumulations  therefrom  are  being  held 
tai  said  department  to  tbe  credit  of  said 
minor. 

On  tbe  20tb  day  of  February,  1014,  the  day 
upon  which  the  resident  guardians  turned 
over  to  the  nonresident  guardian  tbe  person- 
al property  before  mentioned,  there  were 
three  unsatisfied  Judgments  In  tbe  district 
court  of  Tulsa  county,  procured  by  McDon- 
gal,  as  guardian  of  said  minor;  one  for  $3,- 
339.36  against  L.  C.  Booth,  one  against  the 
Dewey  Park  Realty  Company  for  the  sum 
of  |32,4Se.60,  one  against  J.  E.  Rice  et  al. 
for  $7,486.98,  which  was  a  part  of  the  large 
Judgment  mentioned,  supra,  also  a  judgment 
In  the  district  court  of  Creek  county  against 
John  T.  Baldwin  and  Stella  Baldwin  for 
$1,813,  and  foreclosing  the  lien  -  upon  prop- 
erty in  the  city  of  Sapulpa  which  was  bought 
in  at  sheriff's  sale  by  Kersey  and  Crossland, 
as  resident  guardians,  for  the  sum  of  $500. 

On  the  18th  day  of  May,  1914.  Kersey  and 
Crossland,  as  Joint  guardians  of  the  estate 
of  said  minor,  filed  their  first  Intermediate 
account,  which  showed  that  they  had  on  hand 
personal  property  belonging  to  said  jnlnor's 
estate,  tbe  sum  of  $3,615.47  in  cash,  which 
account  was  approved  by  the  county  court  of 
Tulsa  county,  on  which  date  the  receipt  of 
Grimes,  as  nonresident  guardian,  for  the  per- 
sonal property  transferred  to  him  by  the  resl- 
d«it  guardians,  was  exhibited  to  tbe  county 
court  of  Tulsa  county  and  deposited  therein. 
On  said  date  the  exhibits  of  their  account 
disclosed  that  they  had  in  their  possession 
the  real  estate  hereinbefore  referred  to  and 
the  Judgments  or  the  property  bought  at  sher- 
iff's sales  thereunder. 

On  tbe  15th  day  of  June,  1915,  Edward 
Crossland,  one  of  the  resident  guardians,  re- 
signed and  his  resignation  'was  accepted  by 
tbe  county  court,  and  B.  Kersey  continued 
as  sole  guardian  of  said  estate  by  order  of 
saifl  court,  and  since  that  date  said  estate 
bad  been  under  the  sole  management  and 
control  of  said  E.  Kersey.  The  Judgment  of 
tbe  county  court  settling  tbe  account  of  Mc- 
Dongal,  as  former  guardian,  from  which  the 
appeal  was  taken  to  tbe  district  court,  was 
rendered  on  June  12, 1915.  and  Crossland  re- 
si^med  on  the  16th  day  of  June,  1915. 

On  the  23d  day  of  January,  1918.  McDougal 
filed  in  the  district  court  in  this  cause  a 
motion  to  dismiss  the  appeal  on  the  ground 
fllflt  Tjpon  the  personal  property  being  tra'ns- 
ferrfid  by  hira  pursuant  to  the  decree  of  tbe 
district  court  rendered  on  the  8th  day  of 
Marcli,  1918,  antborlzlng  and  directing  such 


transfer  and  authorizing  tbe  toreiga  guard- 
ian to  Sue  for  and  receive  tbe  personal  es- 
tate of  said  minor  in  the  state  of  Oklahoma, 
the  authority  of  the  local  guardians  ceased 
and  terminated,  and  their  right  to  represent 
the  said  minor  or  his  estate  In  the  state  of 
Oklahoma  or  elsewhere  ceased.  This  mo* 
tion  was  heard  on  tbe  28th  day  of  January, 
1918,  before  Hon.  W.  J.  Campbell,  special 
Judge  of  said  court,  who  overruled  said  mo- 
tion, but  upon  tbe  calling  of  said  cause  in 
the  district  court  before  Hon.  Owen  Owen, 
as  Judge,  on  the  20th  day  of  May,  1918,  tbe 
movant  renewed  his  motion  and  the  latter 
Judge  sustained  the  same,  and  tbe  plaintiff  in 
error's  appeal  from  the  county  court  was  dlih 
missed. 

From  that  Judgment  of  the  district  court 
this  appeal  has  been  perfected  by  the  plain- 
tiff in  error,  whose  assignments  of  error  are: 

"(1)  Tbe  said  district  court  erred  in  sus- 
taining the  motloii  of  the  said  D.  A.  McDougal 
to  dismiss  the  appeal  of  the  said  Kersey,  as 
gnardian  of  the  estate  of  said  minor,  and  in 
dismissing  said  appeal,  to  which  rnling  of  tbe 
court  the  plaintiil  in  error  at  the  time  ex- 
cepted. 

"(2)  The  said  district  court  erred  in  refnsinf 
and  ruling  out  competent  and  legal  evidence  of- 
fered in  behalf  of  the  said  Kersey,  as  guard- 
ian of  the  said  minor,  on  the  hearing  of  said 
motion  of  the  defendant  In  error,  D.  A.  McDou- 
gal, to  which  ruling  of  the  court  the  plaintiff 
in  error  at  the  time  excepted. 

"(3)  The  said  district  court  erred  in  over- 
ruling tbe  motion  of  said  Kersey,  as  guardian 
of  the  estate  of  said  minor,  to  set  aside  and 
vacate  the  Judgment  of  said  court  sustaining  the 
motion  of  said  D.  A.  McDougal  and  dismissing 
the  plaintiff  in  error's  appeal  and  refusing  to 
grant  the  plaintiff  in  error  a  new  trial  of  said 
motion,  to  which  ruling  of  the  court  the  plain- 
tiff In  error  at  the  time  excepted." 

Counsel  for  plaintiff  in  error  say  in  their 
brief: 

"Tbe  assignments  of  error  may  best  be  con- 
sidered together  under  two  propositions: 

"  '(1)  Did  the  entering  of  the  order  of  trans- 
fer and  filing  of  the  foreign  guardian's  receipt 
with  the  county  court  terminate  tbe  gnardian- 
ship  in  Oklahoma? 

"  '(2)  Did  the  entering  of  the  order  of  trans- 
fer and  the  filing  of  the  foreign  guardian's  re- 
ceipt with  the  county  court  deprive  the  resi- 
dent guardians  of  all  interest  In  the  estate  of 
the  minor  to  the  extent  that  they  had  no  right 
or  authority  to  contest  the  interest  of  the  minor 
in  the  settlement  of  the  aocoont  of  McDougal, 
as  former  guardian?' 

"TVe  earnestly  contend  that  the  entering  ot 
the  order  of  transfer  and  filing  of  the  for- 
eign guardian's  receipt  with  the  county  court 
did  not  terminate  the  guardianship  in  Oklahoma. 
The  order  of  transfer  was  made  under  author- 
ity of  sections  6574  and  6675  of  the  Revised 
Laws  of  Oklahoma  1910.    They  are  as  follows: 

"  '6674.  When  tbe  guardian  and  ward  are  both 
nonresidents,  and  the  ward  is  entitled  to  prop- 
erty in  this  state  which  may  be  removed  to  an- 
other state,  territory  or  foreign  country  with- 
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ont  conflict  with  tmj  restrictioii  or  limitation 
thereupon,  or  impairing  the  right  of  the  ward 
thereto,  sach  property  may  be  remoTed  to  the 
Btate,  territory  or  foreign  country  of  the  res- 
idence of  the  ward,  upon  the  application  of  the 
guardian  to  the  judge  of  the  county  court  of 
the  county  in  which  the  estate  of  the  ward,  or 
the  principal  part  thereof,  is  situated.     ' 

"  '6575.  The  application  must  be  made  upoo 
ten  days'  notice  to  the  resident  executor,  admin- 
istrator or  guardian,  if  there  be  such,  and  upon 
such  application  the  nonresident  guardian  must 
produce  and  file  a  certificate,  under  the  hand  of 
the  clerk,  judge,  surrogate  or  other  authorized 
officer,  and  the  seal  of  the  court  from  which 
his  appointment  was  derived,  showing:  First. 
A  transcript  of  the  record  of  his  appointment. 
Second.  That  he  has  entered  upon  the  discharge 
of  his  duties.  Third.  That  he  is  entitled  by 
the  laws  of  the  state,  territory  or  country  of 
his  appointment  to  the  possession  of  the  es- 
tate of  the  ward;  or  must  produce  and  file  a 
certificate  under  the  hand  and  seal  of  the  clerk, 
judge,  surrogate  or  other  authorized  officer  of 
the  court  having  jurisdiction  in  the  country  of 
his  residence,  of  the  estates  of  persons  under 
guardianship,  or  of  the  highest  court  in  such 
state,  territory  or  country,  that  by  the  laws  of 
such  country  the  applicant  is  entitled  to  the 
custody  of  the  estate  of  his  ward  without  the 
appointment  of  any  court.  Upon  such  appli- 
cation, unless  good  cause  to  the  contrary  be 
shown,  the  judge  of  the  county  court  must 
make  an  order  granting  to  such  guardian  leave 
to  take  and  remove  the  property  of  his  ward 
to  the  state,  territory  or  place  of  his  residence, 
which  is  authority  to  him  to  sue  for  and  re- 
ceive the  same  in  his  own  name  for  the  use 
and  benefit  of  bis  ward. 

"  fS676.  Such  order  is  a  discharge  of  the  ex- 
ecutor, administrator,  local  guardian,  or  other 
person  in  whose  possession  the  property  may 
be  at  the  time  the  order  is  made,  on  filing  with 
the  county  court  the  receipt  therefor  of  the 
foreign  guardian  of  such  absent  ward.' 

"The  first  question  that  presents  itself  is, 
What  is  the  meaning  of  the  word  'discharge,'  as 
used  in  section  6576  of  the  statute?  Does  it 
mean  the  termination  of  the  representative  ca- 
pacity of  the  local  guardian,  or  does  it  mean 
the  release  of  the  local  guardian  from  all  lia- 
bility for  the  property  paid  or  delivered  to  the 
foreign  guardian?  It  is  our  contention-  that 
it  Should  be  given  the  latter  construction." 

Counsel  concede  that  the  controversy  in- 
volved in  this  appeal  rests  upon  tbe  construe^ 
tlon  to  be  placed  upon  these  provisions  of 
the  statutes,  concerning  which  counsel  for 
defendant  in  error  say  in  their  brief: 

"It  will  be  noticed  from  this  motion  that 
the  ground  for  dismissal  was  that  tbe  appeal 
was  not  prosecuted  by  any  one  having  legal 
authority,  or  any  one  having  any  interest  in 
the  subject-matter  of  the  controversy;  that  B. 
Kersey,  in  whose  name  and  by  whom  the  ap- 
peal was  attempted  to  be  prosecuted,  had  nb 
interest  in  the  controversy,  and  bad  no  legal 
authority  to  represent  the  minor  in  prosecuting 
tlie  appeal. 

"It  was  the  contention  of  the  defendant  in 
error,  D.  A.  McDougal,  and  he  so  contends 
BOW,  that  when  the  estate  of  said  Robt.  Pitman, 


Jr.,  was  removed  from  the  state  of  Oklahoma 
to  the  state  of  CJolorado,  and  all  the  removable 
property  was  taken  from  tiiis  state  to  tbe  state 
of  Colorado  by  O.  P.  Grimes,  his  guardian  in 
Colorado,  and  said  removal  being  made  in  con- 
formity to  statute  of  this  state,  that  then  all 
authority  and  duties  of  the  local  guardians 
ceased  and  terminated. 

"The  removal  of  the  estate  of  the  minor  is 
controlled  exclusively  by  the  statute,  and  the 
determination  of  the  question  presented  on  ap- 
peal must  depend  upon  the  construction  to  be 
given  this  statute  and  the  orders  and  judg- 
ments of  tbe  court  in  transferring  this  estate. 
Section  6574,  set  ont  on  pages  29  and  31  of 
plaintiff  in  error's  brief,  provided  that  the  prop- 
erty of  the  minor  may  be  removed.  Section 
6575  provides  tbe  method  of  removal,  and  sec- 
tion 6576  determines  the  effect  of  such  removal. 
By  diligent  search  we  have  been  unable  to  find 
any  decision  construing  this  statute,  or  any  that 
would  be  of  any  aid  to  tbe  court  in  determining 
the  question  presented. 

"To  sum  it  up,  it  is  our  contention  that  tbe 
removal  of  the  estate  from  this  state  to  the 
state  of  Colorado  was  a  transfer  of  tbe  con- 
trol, management,  and  guardianship  of  the 
whole  estate;  notwithstanding  the  same  real 
property  might  be  owned  by  the  minor  in  this 
state,  and  notwithstanding  the  fact  that  Ker- 
sey might  be  intermeddling  in  the  minor's  es- 
tate and  trying  to  act  as  guardian,  that  this 
transfer  supersedes  all  authority  of  the  local 
guardians  and  deprives'  them  of  any  duties  in 
regard  to  this  estate,  and  such  duties  were 
transferred  to  the  foreign  guardian;  and,  fur- 
ther, that  the  statute  designates  the  foreign 
guardian  as  the  one  to  maintain  any  action  or 
proceeding  relative  to  property  of  this  minor 
which  was  ordered  transferred,  and  this  au- 
thority is  exclusive,  and  any  one  attempting 
to  act  as  local  guardian  has  no  such  authority; 
that  this  appeal  must  be  prosecuted  by  the  for- 
eign guardian,  and  that,  as  no  one  was  prose- 
cuting this  case  on  appeal  in  the  district  court, 
the  district  court  properly  entered  its  judgment 
and  order  dismissing  the  attempted  appeaL" 

Counsel  cite  no  authorities  sustaining  this 
contention  and  frankly  say  they  have  been 
unable  to  find  any. 

The  trial  court  made  no  separate  findings 
of  fact.  At  the  close  of  the  hearing  of  the 
motion  to  dismiss,  the  trial  court  annotmced 
his  conclusions  in  the  following  language: 

"The  court  is  of  the  opinion,  after  making  the 
order  to  turn  over  tbe  estate  of  the  minor  to 
tbe  guardian  appointed  by  the  court  in  EI  Paso 
county,  Colo.,  that  under  section  6575,  Com- 
piled Laws  1910,  the  power  of  the  guardians, 
Crossland  and  Kersey,  terminated  or  was  de- 
stroyed; that  they  were  without  capacity  to 
take  or  prosecute  this  appeal.  The  appeal  is 
dismissed." 

To  whidi  action  of  the  court  the  plaintiff 
in  error  saved  an  exception.  Thereafter  tbe 
plaintiff  In  error's  motion  for  new  trial  waa 
overruled,  and  the  judgment  of  the  trial 
court  sustaining  the  motion  to  dismiss  the  ap- 
peal was  rendered. 

The  order  of  tbe  district  court  transferring 
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nonresident  guardian  was  made  on  the  8tb 
day  of  March,  1013.  The  foreign  guardian's 
receipt  was  dated  February  20, 1914,  and  was 
filed  by  the  plalatiff  In  error  with  the  coun- 
ty court  of  Tulsa  county  on  the  7th  day  of 
November,  1914. 

Edward  Crossland,  one  of  tbe  Joint  guard- 
ians, resigned  on  the  15th  day  of  Jnne,  1916, 
and  the  plaintiff  in  error  was,  by  order  of 
the  county  court  of  Tulsa  county  made  on 
the  said  date,  continued  as  sole  guardian  of 
the  estate  of  said  minor.  The  order  of  the 
connty  court  of  Tulaa  county  removing  Mo- 
Dongal  as  guardian  of  said  minor  was  made 
on  the  14th  day  of  November,  1913,  at  wblch 
time  the 'court  appointed  E.  Kersey  and  E<d- 
ward  Crossland  guardians  for  said  minor, 
who  qualified  as  such  on  tbe  17th  day  of 
November,  1913,  and  immediately  entered  up- 
on the  discharge  of  their  duties  as  such.  Tbe 
order  removing  McDougal  directed  him  to 
file  his  final  account  within  30  days  there- 
after. He  filed  such  account  on  the  16th  day 
of  January,  1914,  and  on  the  15th  day  of 
January,  1014,  Kersey  and  Crossland,  as 
Joint  guardians,  filed  written  exoepUms  to 
the  same. 

fl-41  Tt  Is  conceded  by  counsel  that,  what- 
ever the  powers  of  the  foreign  guardian,  they 
are  fixed  by  the  provisions  of  the  statute, 
supra. 

In  12  R.  O.  L.  1174,  It  is  said: 

"Guardianship  depends  for  its  validity  and 
legal  effect  on  the  law  of  the  Jurisdiction  by 
which  it  was  created,  and  the  guardian's  author- 
ity does  not  extend  beyond  the  limits  of  the 
state.  A  guardian  appointed  in  a  foreign  coun- 
try, or  in  another  state  in  the  Union,  cannot  de- 
mand control  of  the  ward's  person,  maintain  a 
suit  as  gnardian,  sell  or  lease  the  ward's  prop- 
erty, collect  the  debts  dne  to  him,  or  demand 
his  distribative  share  of  an  estate.  But  this 
strict  rule  of  law  is  much  modified  in  its  prac- 
tioRl  operation  by  the  exercise  of  the  comity 
which  exists  between  civilized  states,  partithi- 
larly  between  several  states  of  the  American 
Union,  and  their  courts.  *  *  *  In  some  of 
tbe  states  the  statutes  provide  for  tbe  filing 
by  a  foreign  guardian  of  a  copy  of  his  appoint- 
ment, and  thereupon  giving  him  the  right  to  ex- 
ercise certain  powers  within  the  state.  In 
many  cases  where  the  removal  of  the  ward  to 
another  state,  or  other  circumstances,  make  the 
foreign  jurisdiction  more  convenient  for  tbe 
administration  of  the  trust,  the  court  has  or- 
dered funds  to  be  transmitted  to  tbe  foreign 
gnardian.  Sncb  order  of  transmission  is  the 
regular  practice  when  the  domestic  guardian- 
ship is  merely  ancillary,  and  the  principal 
guardianship  is  at  the  domicile  of  the  ward  in 
another  state.  And  where  the  ward'  had  a 
gnardian  of  the  person  in  the  state  of  his  dom- 
icile, and  also  a  guardian  in  a  state  in  which 
he  had  property,' the  domiciliary  gnardian  has 
been  granted  an  order  reqniring  the  other 
guardian  to  pay  the  expenses  of  the  ward's  sup- 
port and  education." 

Our  statute  comes  from  Dakota,  which,  In 
turn,  took  It  from  California.    In  California, 


Society  of  San  Francisco,  66  Gal.  106,  4  Pac. 
1096,  tbe  Supreme  Court  of  that  state  held  In 
1884  that  a  foreign  guardian  had  no  author- 
ity to  sell  lands  belonging  to  his  ward  situat- 
ed In  that  state,    nie  court  said: 

"As  to  the  second  source  which  defendants 
claim  title,  the  deed  executed  by  the  mother 
of  Francis  W.  Paty  under  the  acts  of  the  Leg- 
islature was  void,  becanse,  although  she  had 
been  appointed  guardian  of  the  person  of  the 
minor  by  the  probate  court  of  the  state  of  Mas- 
sachusetts and  by  tbe  Supreme  Court  of  the 
Hawaiian  Islands,  she  had  never  been  appoint- 
ed guardian  of  his  person  and  estate  by  the 
probate  court  of  this  state." 

And  in  the  case  of  Wilson  v.  Hastings,  66 
Cal.  243,  5  Pac.  217,  decided  In  1884,  the  Su- 
preme Court  of  California  said: 

"The  paper  admitted  in  evidence,  by  which 
Samuel  Woods,  as  guardian  of  the  minor  devi- 
sees, appointed  and  resident  in  Mississippi,  as- 
sumed to  consent  to  the  probate  sale  on  behalf 
of  his  wife  and  the  minor  children,  devisees, 
was  of  no  value  in  this  case;  at  least,  so  far 
as  the  minors  were  concerned.  If  he  was  their 
guardian,  he  was  such  in  Mississippi,  his  and 
their  place  of  residence— not  here;  and  such 
guardianship  would  give  him  no  authority  to 
bind  their  real  estate  here." 

R.  L.  1910,  U  3339,  3340,  and  8341,  pro- 
vide: 

"3339.  The  power  of  a  guardian  appointed  by 
court  is  suspended  only:  First  By  order  of 
the  court.  Second.  If  tbe  appointment  was 
made  solely  because  of  the  ward's  minority,  by 
bis  obtaining  majority.  Third.  The  guardian- 
ship over  the  person  only  of  the  ward,  by  the 
marriage  of  the  ward. 

"3.340.  After  a  ward  has  come  to  his  major- 
ity, he  may  settle  accounts  with  his  guardian 
and  give  him  a  release,  which  is  valid  if  ob- 
tainrd  fairly  and  without  undue  influence. 

"3.^41.  A  gnardian  appointed  by  a  court  is 
not  entitled  to  his  discharge  until  one  year  after 
his  ward's  majority." 

This  court  has  uniformly  held  that  a  suc- 
ceeding guardian  may  contest  settlement  of 
a  former  guardian's  account  and  prosecute 
an  appeal  from  the  judgment  of  the  court 
settling  the  account 

We  think  it  Is  clear  that  the  order  of  the 
court  transferring  the  personal  property  of 
the  minor  to  tbe  foreign  ^ardlan,  and  in 
filing  with  the  county  court  the  receipt  thpre- 
for  of  the  foreign  guardian  of  tbe  absent . 
ward,  did  not  suspend  the  power  of  the  local 
guardian  over  the  residue  of  the  property  of 
the  estate  of  the  minor  remaining  in  Okla- 
homa in  any  particular,  but  that  such  local 
guardian  remained  clothed  with  all  power  In 
relation  thereto  Imposed  by  the  laws  of  the 
state  upon  guardians  generally.  Including 
that  of  instituting  suits  and  proceedings  for 
the  protection  of  the  property  of  his  ward 
In  this  state,  and  to  prosecute  the  same  to  a 
final  determination.    Sections  3339,  3340,  and 
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8S41;  Brewer  r.  Perryman  et  al.,  62  Okl. 
176,  162  Pac.  791;  In  re  Cobb's  Estate,  166 
Pac.  885;  Anderson  ▼.  Anderson,  165  Paa 
146;  Stewart  v.  Sims,  112  Tenn.  296,  79  S.  W. 
S85;  HUl  r.  Reed,  23  Okl.  616,  103  Pac.  855. 
From  an  examination  of  tbe  record,  we 
are  of  the  opinion  that  tbe  trial  court  erred 
In  rendering  the  Judgment  complained  of, 
and  the  same  is  reversed  and  the  cause  re- 
manded, with  directions  to  further  proceed  in 
accordance  with  the  views  herein  expressed. 

RAI-NBT,  C.  J.,  and  KANE,  HARRISON, 
PITCHFOED,  and  McNBILL,  JJ.,  concur. 


(79  Okl.  118)  ' 

POOS  V.  KELLY.    (No.  9709.) 

(Supreme  Court  of  Oklahoma.    Aug.  10, 1920.) 

fBullabu»  by  the  Court.) 

1.  Contracts  <S=>I23(I)— By  officer  taking  at- 
tention from  official  duties  held  not  against 
publlo  policy. 

A  contract  entered  into  by  a  public  offi- 
cial is  not  against  public  policy  merely  for  the 
reason  that  in  tbe  performance  of  the  same  he 
may  temporarily  fail  to  give  his  personal  at- 
tention to  the  duties  of  his  office. 

2.  Offioers  ^ssllO—PunUhment  for  failure  to 
give  personal  attention  to  duties  is  removal 
or  Impeachment. 

Section  11  of  article  2  of  the  Constitution 
provides  that  a  public  officer  shall  give  his  per- 
sonal attention  to  the  duties  of  bis  office.  Tbe 
punishment  for  a  failure  so  to  do  is  removal 
from  office  or  impeachment. 

3.  Appeal  and  Orror  «s>l005(2)  —  Approved 
verdict  supported  by  soma  ovidenoo  not  dls> 
turbod. 

The  Jury,  in  an  action  at  law,  is  the  ex- 
clusive judge  of  the  credibility  of  the  witnesses 
and  tbe  weight  and  value  to  be  given  to  tbelr 
evidence.  If  tbe  jury  bas  been  properly  in- 
structed and  its  verdict  approved  by  tbe  trial 
court,  the  same  wUl  not  be  set  aside  in  this 
court  if  there  is  any  evidence  reasonably  tend- 
ing to  support  it 

(Ad^Honal  8vlUiiu»  ly  Bditorial  Staff.) 

4.  Pleading  «=>4I  I— Plaintiff  not  objecting  to 
counterclaim  waives  defect. 

In  an  action  on  a  note  wherein  defendant  by 
cross-petition  alleged  plaintiff's  indebtedness  to 
him  and  plaintiff  did  not  move  to  strike  the 
cross-petition  or  demur  thereto  but  went  to 
trial  on  it,  he  waived  bis  right  to  test  the  suf- 
ficiency of  the  counterclaim. 

Error  from  District  CJonrt,  Pawnee  Coun- 
ty; CJonn  liinn,  Judge. 

Action  by  Henry  C.  D.  Poos  against  Ed.  M. 
Kelly,  with  cross-petition  by  defendant. 
Verdict  and  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 


L.  y.  Oiton,  of  Pawnee,  for  plaintiff  in  er- 
ror. 

Edwin  R.  McNeill  and  IfcCoUum  &  Mc- 
CoUum,  all  of  Pawnee,  for  defendant  in  er- 
ror. 

HTOOINS,  J.  rnie  parties  to  this  suit  held 
the  same  relative  positions  in  the  trial  court 
and  will  be  referred  to  eta  plaintiff  and  de- 
fendant In  this  opinion. 

In  1911,  defendant  execnted  to  plaintiff  a 
promissory  note  for  $825.  In  1915  this  note 
was  taken  up  and  a  new  note  given  for  $550 
on  which  there  was  afterwards  a  payment  of 
$165  made,  leaving  a  balance  due  thereon  of 
$386,  for  which  this  salt  is  brought  _  The  de- 
fendant admits  execution  of  the  note,  but 
pleads  as  a  set-off  to  same  that  plaintiff  Is  In- 
debted to  him  In  tbe  sum  of  $512.60  for  house 
rent  and  tbe  fnrtber  sum  of  $500  for  services 
rendered  in  making  a  trip  to  the  state  of 
Washington  for  plaintiff  in  a  legal  matter. 
The  plaintiff  In  his  reply  states  that  the  bouse 
rent  was  deducted  from  the  note  of  $825  at 
the  time  the  note  In  suit  was  execnted,  and 
that  he  bad  an  agreement  with  tbe  defendant 
that  he  was  merely  to  pay  the  expenses  of  the 
trip  to  Washington,  whlth  he  has  heretofore 
done.  He  further  pleads  that  at  the  time  thd 
trip  to  Washington  was  made  defendant  was 
court  clerk  of  Pawnee  county  and  under  sec- 
tion 11,  art.  2,  of  tbe  (Jonstltution,  was  re- 
quired to  give  his  personal  attention  to  the 
office;  and  that  if  such  a  contract  was  en- 
tered Into,  which  be  denies,  the  same  would 
be  against  public  policy. 

There  was  a  sharp  conflict  In  tbe  evidence 
as  to  whether  or  not  all  differences  between 
tbe  iwrtles  were  settled  at  tbe  time  the  note 
In  suit  was  execnted,  the  amount  of  the  houae 
rent, 'if  any,  due,  and  whether  or  not  there 
was  a  contract  as  to  payment  of  defendant 
for  his  services  of  tbe  trip  to  Washington 
other  than  the  actual  expenses.  The  trial 
court  held  that  tbe  contract  of  employment. 
If  any,  upon  which  the  defendant  made  his 
trip  to  Washington,  was  not  in  violation  of 
section  11,  art  2,  of  the  Constitution.  The 
Jury  returned  a  verdict  for  defendant  In  the 
sum  of  $272.50,  from  which  Judgment  tbe 
plaintiff  appeals  to  this  court 

Plaintiff  assigns  as  error  that  the  court 
erred  in  permitting  and  not  permitting  cer- 
tain evidence  to  be  Introduced;  in  refusing 
to  give  certain  instructions;  in  holding  that 
a  public  officer  could  enter  into  a  contract  of 
employment;  and  in  permitting  any  evi- 
dence to  be  Introduced  under  the  cross-peti- 
tion for  the  reason  that  the  plaintiff  claims 
that  the  note  was  given  in  settlement  of  all 
existing  indebtedness  between  the  parties 
and  could  not  be  attacked  other  than  for 
fraud,  accident,  or  mistake. 

We  have  examined  the  record  as  to  wheth- 
er or  not  the  court  erred  In  not  permitting 
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certain  evidence  to  be  introdnced  and  also  in 
refusing  to  admit  certain  evidence  and  in 
giving  certain  Instmctlons,  and  find  no  error 
Justl^rlng  a  reversal'  of  the  case. 

[1.2]  Under  the  assignment  that  the  con- 
tract for  the  trip  to  Washington  is  against 
public  policy  and  in  violation  of  section  11, 
art  2,  of  the  Constltntlon,  this  court  has 
heretofore  passed  upon  that  contention  In 
Young  V.  Town  of  Morris,  47  Okl.  743,  150 
FUc.  684,  Ann.  Cas.  1018B,  460,  wherein 
Judge  Sharp,  speaking  for  the  court,  held 
that  the  punishment  for  failure  of  an  oflScer 
to, give  his  personal  attention  to  the  office 
is  the  power  of  removal  or  impeachment  as 
provided  by  law,  citing  a  long  line  of  author- 
ities In  support  thereof.  We  therefore  find 
that  the  trial  court.  In  holding  the  contract 
not  against  public  policy,  did  not  commit  er- 
ror. 

[3, 4]  The  remaining  assignment  of  error  is 
that  the  court  erred  In  permitting  any  evl' 
dence  to  be  Introduced  in  support  of  the 
cross-petition,  it  being  contended  by  the 
plaintiff  that  the  note  was  given  In  full  set- 
tlement of  all  differences  between  the  parties 
and  It  could  not  be  attacked  in  the  absence 
of  fraud,  accident,  or  mistake.  There  was  a 
sharp  conflict  in  the  evidence  between  the 
parties  as  to  whether  or  not.  the  note  was  so 
given;  plaintiff  contending  that  It  was  so 
given,  and  the  defendant  contending  that  the 
note  was  not  given  in  full  settlement  of  the 
differences  between  the  parties  but  that  It 
was  agreed  and  understood  between  them 
that  they,  at  some  later  date,  would  settle  the 
other  matters  between  them.  We  have  ex- 
amined the  record  In  the  case  and  find  that 
the  court  instructed  on  both  theories  and 
that  these  Issues  were  left  as  questions  of 
fact  for  the  Jury  to  determine,  which  It  did 
against  the  Interest  of  the  plaintiff  In  error. 

It  Is  urged  tn  the  brief  of  the  plaintiff  that 
the  court  erred  In  permitting  any  evidence 
to  be  Introduced  In  support  of  the  cross-peti- 
tion of  defendant  for  the  reason  that  this 
evidence  seeks  to  alter  or  change  the  terms 
of  the  note.  The  plaintiff  cites  no  authori- 
ties directly  bearing  on  the  Question  that 
pleading  an  offset,  to  the  note,  of.  an  Indebt- 
edness due  prior  to  the  execution  of  the  note, 
alters  or  changes  the  terms  of  the  contract ; 
and  furthermore  never,  at  a:iy  time,  moved 
to  strike  the  cross-petition  or  file  demurrer 
thereto,  but  went  to  trial  on  the  same.  He 
therefore  has  waived  his  right  to  test  the 
sufficiency  of  the  counterclaim.  Wyman  v. 
Herard,  9  Okl.  35,  59  Pac.  1019;  First  Na- 
tional Bank  V.  Colonial  Trust  Co.,  167  Pac. 
985. 

The  plaintiff  complains  quite  bitterly  that 
the  verdict  of  the  Jury  is  a  great  injustice  to 
him.  The  Jury  Is  the  sole  Judge  of  the  credl- 
MUty  of  the  witnesses  and  the  weight  and 
▼alne  to  be  given   to  their  evidence,  and. 


when  it  has  been  properly  Instructed  and  Its 
verdict  approved  by  the  trial  court,  tbia 
court  will  not  set  the  same  aside  If  there  be 
any  evidence  reasonably  tending  to  support 
it  Glawson  v.  Cottlngham,  34  OkL  4^  125 
Pac.  1114;  Wichita  Falls  A  N.  W.  By.  Co.  v. 
Stacy,  46  OkL  8,  147  Pac.  1194. 
Affirmed. 

RAINET,  C.  J.,  and  HARRISON,  JOHN- 
SON,  BAILET,  and  RAMSEY,  JX,  concur. 

McNeill^  J.,  disqualified  and  not  partici- 
pating. 


(7»  Okl.  US) 
SOUTHWESTERN  BELL  TELEPHONE  CO. 
V.  STATE  et  al.    (No.  II 104.) 

(Supreme  Court  of  Oklahoma.    May  4,  1920. 
Rehearins  Denied  Aug.  19,  1^0.) 

(SvJlaJmt  by  the  Court.) 

Order  of  Carporation  Cofflmisslon  reversed  oa 
confession  of  error. 
Record  examined.    The  order  of  the  Cor- 
poration Commission,  appealed  from,  reversed, 
and  the  cause  remanded,  with  directions. 

Appeal  from  Corporation  Commission. 

Proceeding  betwoHi  the  Southwestern  Bell 
Telephone  Obmpany  and  the  State  and  oth- 
ers. From  an  order  of  the  Corporation 
Commission,  the  former  appeals.  On  con- 
fession of  error  by  Attorney  General.  Re- 
versed and  remanded,  with  directions. 

S.  H.  Harris  and  J.  R.  Splelman,  both  of 
Oklahoma  City,  for  plaintiff  In  error. 

S.  P.  Freeling,  Atty.  Gen.,  for  defendants 
in  error. 

JOHNSON,  J.  This  Is  an  appeal  from  an 
order  of  the  Corporation  Commission  made 
on  the  2l8t  day  of  June,  1919,  in  which  it 
was  "ordered  and  adjudged  that  the  South- 
western Bell  Telephone  Company,  so  long  as 
proper  traffic  arrangements  exist  be  and- Is 
hereby  ordered  to  complete  connection  at  Te- 
cumaeh  for  calls  to  Schawnee  or  points  be- 
yond, when  originating  at  Asher  or  other 
points  located  on  and  routed  over  the  toll 
lines  owned  and  operated  by  the  Tecumseh 
and  Asher  companies.  From  this  order  the 
plaintiff  In  error  perfected  an  appeal  on  De- 
cember 18,  1919,  by  filing  its  petition  in  error 
In  this  court  with  copy  of  case-made  at- 
tached. 

This  cause  comes  on  to  be  heard  on  a  con- 
fession of  error  filed  by  the  Attorney  Genial 
on  April  27,  1920,  wherein  it  is  stated: 

"That  the  commission  in  its  order  made  In 
said  cause,  to  be  found  on  page  38  of  the  record 
filed  herein,  bases  Its  order  and  decision  on  a 
previous  order  made  by  the  commission  in  the 
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case  of  Comanche  Telephone  Company  v.  Pio- 
neer Telephone  &  Telegraph  Company,  from 
which  said  order  and  decision  the  defendant, 
Pioneer  Telephone  &  Telegraph  Company,  ap- 
pealed to  the  Supreme  Court  of  Oklahoma; 
that  this  court  in  said  cause  No.  8023,  Pioneer 
Telephone  &  Telegraph  Company  v.  State  of 
Oklahoma  et  aL,  on  the  20th  day  of  January, 
1&20,  reversed  the  Corporation  Commission's 
order  rendered  in  said  cause  and  remanded  the 
same,  with  direction  to  dismiss  the  complaint 
filed  therein;  that  the  above-entitled  cause  is 
identical  with  the  said  appeal  No.  8(^3,  and 
the  Supreme  Court,  by  rendering  said  deci- 
sion, has  disposed  of  all  questions  involved  in 
the  instant  case,  and  appellee,  state  of  dkia* 
homa,  therefore  confesses  error  in  this  cause, 
and  in  the  said  order  No.  1570  issued  by  the 
Corporation  Commission,  and  agrees  that  this 
honorable  court  may  reverse  and  remand  the 
same,  with  directions  to  dismiss  the  complaint 
filed  in  said  cause." 

From  an  examination  of  the  record  we  flqd 
tbat,  as  stated  by  the  Attorney  General,  the 
questions  involved  In  this  appeal  are  identi- 
cal with  those  passed  upon  by  this  court  in 
case  No.  8023,  Pioneer  Telephone  &  Tele- 
graph Co.  V.  State  of  Oklahoma  et  al.,  186 
Pac.  934,  and  which  was  passed  upon  by  this 
court  on  the  20th  day  of  January,  1920, 
wherein  the  order  of  the  Corporation  Com- 
mission was  reversed  and  the  cause  remand- 
ed, with  directions  to  dismiss  the  complaint 
filed  therein,  and  that  the  questions  of  law 
therein  are  controlling  in  the  Instant  case. 

The  confession  of  error  of  the  Attorney 
General  Is  therefore  approved,  and  it  is  or- 
dered that  the  orders  of  the  Corporation 
Commission  made  in  this  cause  be  and  the 
same  are  hereby  reversed  and  the  cause  re- 
manded, with  directions  to  dismiss  the  com- 
plaint filed  in  this  cause.' 

All  the  Justices  concur. 


(TO  Okl.  m) 

GUI  NAN  V.  READDY.     (No.  9607.) 

(Supreme  Ciourt  of  Oklahoma.    May  11,  1920. 
Rehearing  Denied  Aug.  10,  1920.) 

(Syttabu*  by  the  Court.) 

I.  Appeal  and  error  «=3l  170(5)— Variance,  not 
causing  surprise,  held  not  ground  for  reversal 
under  statute. 
No  variance  between  the  allegatlMis,  in  a 
pleading  and  the  proof,  is  to  be  deemed  mate- 
rial, unless  it  has  actually  misled  the  adverse 
party,  to  his  prejudice,  in  maintaining  his  ac- 
tion or  defense  upon  the  merits.    Whenever  it 
is  alleged  that  the  party  has  been  so  misled, 
that  fact  must  be  proved  to  the  satisfaction  of 
the  court,  and  must  also  be  shown  In  what 
respect  he  has  been  misled,  and  thereupon  the 
court  may  order  the  pleading  to  be  amended  up- 
on such  terms  as  may  be  just. 


2.  Deeds  «=> 1 96 (2)— Taking  conveyanoe  from 
feeble-minded  person  raises  presumption  of 
fraud. 

Whenever  it  is  shown  that  a  transfer  of 
property  was  obtained  from  a  person  of  feeble 
mind,  and  that  no  consideration,  or  a  very  in- 
adequate consideration,  was  given  in  return,  a 
very  strong  presumption  of  fraud  arises;  and, 
unless  it  is  successfully  rebutted,  a-  court  of 
equity  will  set  aside  the  ■Aeei  so  obtained. 

3.  Depositions  €=>l  I— perpetuation  of  testi- 
mony permitted  only  to  prevent  failure  of 
Justice. 

Unless  the  right  to  perpetuate  testimony 
is  absolute  the  preserving  of  evidence  by  depo- 
sition in  this  mode  is  not  favored,  and  will  not 
be  permitted  unless  where  necessary  td  pre- 
vent a  failure  of  justice. 

4.  Appeal  and  error  €=3 1 009  (3)— Deeds  4=9 
211(3)— Judgment  In  equitable  suit  affirmod 
unless  conclusively  wrong;  evidence  held  to 
show  undue  Influence. 

The  judgment  of  the  trial  court  in  an  equi- 
table action,  where  the  evidence  is  confiicting, 
should  be  given  weight;  and,  unless  the  appel- 
late court  is  satisfied  that  the  conclusion  reach- 
ed by  him  was  wrong,  should  be  affirmed. 

Error  from  District  Court,  Pawnee  (3onn- 
ty;    Chas.   B.  Wilson,  Judge. 

Suit  by  Hans  Nellson  against  Elnora  Guln- 
an  and  another.  Plaintiff  having  died,  the 
cause  was  revived  in  the  name  of  Isom  Read- 
dy,  his  administrator.  Decree  for  plalntlfr, 
and  defendant  named  brings  error.    Affirmed. 

Edwin  R.  McNeill  and  Redmond  S.  Cole, 
both  of  Pawnee,  for  plaintiff  in  error. 

Claude  C.  McCollum,  of  Pawnee,  and  lener 
W.  Nielsen,  of  Fresno  Gal.,  for  defendant  in 
error. 

PITCHFORD,  J.  This  action  was  com- 
menced in  the  district  court  for  Pawnee 
county,  by  Hans  Nellson,  as  plaintiff,  against 
Elnora  Ouinan  and  John  R.  Ouinan,  as  de- 
fendants, to  have  the  deed  to'  an  undivided 
one-half  Interest  in  a  quarter  section  of  land 
set  aside,  on  the  grounds  that  at  the  time, 
he  (Neil  son)  signed  the  same  he  thought  It 
wttB  an  oU  lease.  It  was  alleged  in  the  peti- 
tion that  the  plaintiff  was  aged;  that  his 
physical  and  mental  strength  had,  for  the 
last  five  years,  been  impaired  and  shattered 
by  ill  health ;  that  during  the  last  two  years, 
he  was  almost  helpless,  both  mentally  and 
physically,  on  account  of  certain  physical 
and  nervous  ailments  to  which  he  was  sub- 
ject; that  his  eyesight  was  not  good;  that 
during  the  latter  part  of  1914,  the  defend- 
ant, Elnora  Guinan,  roomed  at  the  same 
house  at  which  plaintiff  roomed;  that  she. 
being  thus  constantly  in  sight  of  and  in 
touch  with  the  plaintiff,  was  well  aware  of 
his  physical  and  mental  disability;  that 
she  pretended  to  have  a  sympathy  for  the 
plaintiff  and  to  undertake  to  advise  him  and 
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gfolde  him  In  business  and  practical  matters, 
plaintiff  reposing  special  confidence  in  ber 
integrity  and  ability,  and  consulting  her  in  a 
oonfldentlal  and  fldnciary  way  for  advice 
in  regard  to  the 'question  of  leasing  land 
tor  oil  and  gas  purposes;  that  the  defend- 
ant took  advantage  of  the  confidence  reposed 
in  her  ability  and  integrity  by  this  plain- 
tiff, and  deceived  and  deffauded  him  by  rep- 
resenting that  if  he  would  give  her  an  oil 
and  gas  lease  on  the  lands  in  controversy 
she  would,  within  a  short  time,  not  exceed- 
ing six  months,  drill  on  said  land  a  well 
In  search  of  oil  and  gas;  that  the  plaintiff 
relied  upon  the  representations  so  made  by 
defendant,  and,  so  relying,  signed  bis  name 
to  a  piece  of  paper,  which  was  represented 
to  him  by  the  defendant  to  be  an  oil  and  gas 
lease;  that  he  did  not  read  the  instrument 
which  he  signed,  but  relied  wholly  upon  tl>® 
representations  of  said  defendant  because 
of  hia  weakness  and  helpless  condition  and 
because  of  the  special  confidence  which  he 
had  reposed  in  her. 

On  the  21st  day  of  February,  1916,  a  dis- 
claimer was  filed  by  John  R.  Guinan.  On  the 
same  date,  the  defendant  EInora  Guinan  fil- 
ed a  demurrer,  which  was  by  the  court  over- 
ruled. Thereafter,  on  July  11,  1916,  the 
defendant  filed  an  answer,  which  was  in  the 
nature  of  a  general  denial.  On  the  26th 
day  of  August,  1916,  the  plaintiff  died.  The 
cause  was  revived  In  the  name  of  Isom  Read- 
dy,  the  duly  appointed  administrator  of  the 
esUte  of  the  deceased.  On  the  24th  day  of 
Bilay,  1917,  the  cause  came  on  for  trial.  Up- 
on the  conclusion  of  the  evidence,  the  court 
made  the  following  findings  of  fact: 

"That  at  the  time  of  the  acts  complained  of 
by  plaintiff's  petition,  Hans  Neilson  was  an 
old  man,  and  had  been  for  a  long  time  prior 
thereto  sabject  to  frequent  epileptic  spella  or 
fits;  that  at  the  time  of  the  transaction  com- 
plained of,  and  for  a  long  time  prior  thereto, 
he  had  been  in  a  very  weak  mental  condition, 
which  was  the  result  of  his  old  age  and  dis- 
eased nervous  condition;  that  his  mental  com- 
prehension of  the  very  ordinary  affairs  of  his 
life  were  at  all  times  vagne,  and  that  at  times 
he  was  without  any  intelligent  comprehension 
whatever  of  the  most  ordinary  things;  that 
at  the  time  he  executed  the  deed  sought  to  be 
canceled  his  act  in  so  doing  was  more  mechani- 
cal than  intelligent;  that  he  was  induced  to 
execute  the  deed  by  the  undue  and  dominating 
inflaence  of  the  defendant,  exerted  by  means 
of  her  stronger  mentality  and  dominating  per- 
sonality; that  said  deed  was  executed  without 
any  consideration  whatever  to  the  said  Hans 
Neilson,  without  any  understanding  on  his  part 
of  the  nature  thereof,  and  its  execution  by  the 
said  Neilson  was  induced  by  the  defendant  with- 
out any  consideration  therefor  being  given  on 
her  part,  with  the  intention  on  her  part  to 
thereby  cheat  and  defraud  said  Neilson;  she 
well  knowing  at  the  time  that  said  Neilson's 
Blind  was  in  such  a  condition  that  he  could  have 
BO   adequate  comprehension  or  understanding 
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of  the  nature  of  the  act  by  which  he  executed 
said  deed,  or  of  the  deed  itself." 

It  was  ordered,  adjudged,  and  decreed  by 
the  court  that  the  deed  be  canceled. 

The  errors  assigned  for  reversal  of  the 
Judgment  of  the  trial  court  may  be  grouped 
under  the  following  heads:  First,  that  the 
Judgment  of  the  court  was  against  the  clear 
weight  of  the  evidoice;  second,  rejection  of 
evidence,  showing  that  the  plaintiff,  through 
his  counsel,  resort^  to  the  courts,  and  pre- 
vented the  taking  of  the  depositions  of  Hans 
Neilson. 

First  We  have  examined  the  evidence 
carefully,  and  fail  to  see  wherein  the  judg- 
ment of  the  trial  court  is  against  the  clear 
weight  of  the  evidence.  The  trial  Judge  had 
the  witnesses  before  him.  He  had  an  oppor- 
tunity to  observe  their  demeanor  while  testi- 
fying. Under  such  circumstances,  while  the 
evidence  might  be  conflicting  and  might  have 
authorized  the  findings  in  favor  of  either 
party,  unless  this  court  xan  see  that  the 
findings  and  Judgment  of  the  trial  court  were 
against  the  clear  weight  of  the  evidence,  it 
would  be  our  duty  to  sustain  the  Judgment 
of  the  lower  court. 

In  Deskina  v.  Rogers,  180  Pac.  691,  it  was 
said: 

"In  an  action  of  an  equitable  nature  the  Su- 
preme Court  will  weigh  the  evidence,  and  wUl 
affirm  the  judgment,  unless  the  same  is  against 
the  dear  weight  of  the  evidence." 

To  the  same  effect  see  Elliott  ▼.  Bond. 
176  Pac  242 ;  Bruner  v.  Oswald,.  178  Pac. 
683;  Day  v.  Eeechi  OU  ft  Oas  Co.,  180  Pac. 
366;    Robertson  v.  Robertson,  176  Pac.  387. 

In  Tescler  v.  Qoyer,  181  Pac  503,  McNeill, 
J.,  said: 

"A  Judgment  of  the  trial  court  in  an  equity 
action,  where  the  evidence  is  conflicting,  should 
be  given  weight;  and,  unless  the  court  is  sat- 
isfied that  the  conclusion  reached  by  the  trial 
court  is  wrong,  should  be  affirmed." 

The  evidence  tends  to  show  that  the  plain- 
tiff, Hans  Neilson,  went  to  Pawnee  in  the 
fall  of  1914.  He  secured  a  room  at  the  room- 
ing house  conducted  by  a  Mrs.  Seivers.  At 
that  time  be  was  a  physical  wreck;  weak- 
minded.  At  times  he  seemed  to  realize  his 
surroundings ;  at  other  times  he  did  not  He 
had  epileptic  fits;  would  faU  down,  and 
several  times  hurt  himself  badly.  After 
these  spells  he  would  be  in  a  dazed  condi- 
tion for  two  or  three  days.  This  condition 
continued  during  his  entire  stay  in  Pawnee, 
and  along  towards  the  last  these  spells  would 
become  more  frequent  His  condition  was 
the  subject  of  conversation  among  the  room- 
ers at  the  house  Some  of  the  witnesses 
testified  that  they  did  not  consider  he  was 
competent  in  a  business  way;  that  be  was 
not  rational  in  bis  talk. 
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The  defendant,  Mrs.  Gulnan,  also  roomed 
at  Mrs.  Selvers'.  Chas.  W.  Sutherlln,  who 
roomed  at  the  same  place,  testified  that  his 
room  adjoined  that  ol  the  plaintiff;  that 
the  stovepipe  ran  tlirongh  the  partition  di- 
viding the  two  rooms,  and  the  conversationB 
in  the  room  occupied  by  Mr.  Neilson  could 
be  heard  plainly  by  <me  occnpying  the  Suth- 
erlln room.  He  further  testified  that  on  one 
occasion,  tOMut  7  o'clock  p.  m.,  he  heard 
Mrs.  Gulnan,  the  defendant,  coming  down 
the  stairs;  that  she  started  to  the  front 
Mr.  Keilson  openei  his  door,  and  asked  her 
to  come  Into  his  room.  After  she  had  enter- 
ed the  room,  Mr.  Neilson  was  heard  to  say, 
"What  Is  this  I  hear  about  me  giving  you  a 
deed?"  She  said:  "You  know,  Mr.  Neilson, 
you  gave  me  an  oil  and  gas  lease.  It  was 
not  a  deed;"  and  he  said:  "That  Is  what 
I  thought  I  was  giving  you."  ,  Sutherlln 
further  testified  that  on  another  occasion 
he  heard  Mrs.  Gulnan  say  to  Mr.  Neilson: 

"  There  is  a  whole  lot  of  fellows  around  town 
mixing  up  in  this  business  of  ours,  and  yon 
know  yon  only  gave  me  an  oil  and  gas  lease, 
don't  yon?'  and  be  answered:  That  is  what 
I  intended  to  give  you.'  They  went  on  to  say 
she  had  a  lease  for  six  months,  and  that  she 
was  going  to  start  drilling  operations  In  aiz 
months." 

It  further  appears  from  the  evidence  of 
the  various  witnesses  that  the  plaintiff  would 
at  times  lose  all  sense  of  direction,  and 
would  have  to  have  some  one  show  him  to  bis 
room  front  the  restaurant,  only  a  short  dis- 
tance away,  the  restaurant  being  on  the  west 
side  of  the  courthouse  square,  and  the  room- 
ing house  one  block  south  of  the  square.  It 
farther  appears  that  the  plaintiff,  Neilson, 
gave  the  defendant  $SS  with  which  to  buy 
a  suit,  and  in  conversation  with  one  of  her 
lady  friends,  who  was  commenting  upon 
the  fine  material  and  make  of  the  suit,  the 
defendant  stated  "that  she  was  going,  to 
do  the  old  man  for  still  more ;  that  he  was 
an  old  fool,  and  she  might  as  well  have  his 
property  as  any  one  else." 

The  doctor  who  had  been  treating  plain- 
tiff testified  that  the  plaintiff  was  suffering 
with  senile  dementia,  which  disease  had  a 
tendency  to  render  one  irresponsible  for  his 
acts :  that  this  disease  usually  resulted  in  a 
general  decline  of  the  vital  powers,  being 
likened  nnto  a  lamp  that  Is  going  oat  for 
want  of  oil,  simply  a  gradual  going  down 
and  out . 

There  Is  evidence  on  the  part  of  the  de- 
fendant to  the  effect  that  the  plaintiff  in  com- 
pany with  the  defendant  went  to  the  treas- 
sarer's  office,  and  each  paid  one-half  of  the 
taxes  on  the  160  acres.  Defendant  says  that 
this  was  a'  recognition  on  the  part  of  the 
plaintiff  of  the  deed  to  the  defendant  There 
is  also  farther  evidence  on  the  part  of  the  de- 
fendant, tending  to  show  that  the  plalntUf 


knew  the- nature  of  the  infltrament  he  waa 
executing^ 

Our  judgment,  however,  la  that  the  deaf 
weight  of  the  evidence  la  in  favor  of  the 
plaintiff.  There  Is  no  contention  on  the  part 
of  the  defendant  that  any  conaideratlon 
whatever  passed  from  her  to  the  plaintiff. 
There  ls.no  contention  on  the  part  of  the 
defendant  that  she  paid  even  $1  for  the  prop- 
erty, further  than  the  consideration  of  $1. 
expressed  In  the  deed.  It  is  true  the  deed 
says  "for  other  valuable  considerationa," 
but  no  other  valuable  consideration  Is  shown 
or  attempted  to  be  shown. 

Section  889,  Rev.  Laws  1910,  provides: 

"Conveyance  or  other  contract  of  a  person 
of  onaoond  mind,  but  not  entirely  without  un- 
derstanding, made  before  his  incapacity  has 
been  judicially  determined,  is  subject  to  reaclB- 
sion  without  prejudice  to  the  rights  of  third 
persons,  as  provided  in  the  article  on  extinction 
of  contracts." 

Section  906,  Id.,  defined  '^ndue  Influence" 
as  follows: 

"First  In  the  use,  by  one  in  whom  a  confi- 
dence is  reposed  by  another,  or  who  holds  a 
real  or  apparent  authority  over  hhn,  of  such 
confidence  or  authority  for  the  purpose  of  ob- 
taining an  unfair  advantage  over  him. 

"Second.  In  taking  an  unfair  advantage  of 
another's  weakness  of  mind.    •    •    •  " 

Section  265,  Black  on  Rescission  and  Gan- 
cellation,  is  as  follows: 

"When  *  •  *  it  is  shown  that  a  transfer 
of  property  or  other  contract  was  obtained 
from  a  person  of  feeble  mind,  and  that  no  con- 
sideration, or  a  very  inadequate  consideration, 
was  given  in  return,  a  very  strong  presumption 
of  fraud  arises,  and  unless  it  is  successfully 
rebutted,  a  court  of  equity  will  set  aside  the 
deed  or  contract  so  obtained." 

In  view  of  all  the  evidence  In  the  case, 
we  are  irreaistibly  drawn  to  the  oonduaion 
that  the  defendant  was  simply  carrying  out 
her  boast  to  her  lady  friend  when  she  aald: 

"I  am  going  to  do  him  for  still  more;  he  is 
an  old  fool,  and  I  might  as  well  have  his  prop- 
erty as  any  one  else." 

It  la  contended  that  Inasmuch  aa  the  ac- 
tion was  brought  by  the  plaintiff  to  have  the 
deed  canceled  on  the  ground  that  the  de- 
fendant represented  she  was  able  to  and 
would  drill  an  oil  well  on  the  property  in 
question  within  six  months,  and  that  plain- 
tiff relied  upon  her  representation  that  she 
was  able  to  drill  a  well,  and  intended  to 
drill  a  well,  and  that  the  defendant  had  no 
Intention  of  drilling  a  well,  and,  in  fact,  waa 
merely  scheming  to  secure  the  lease,  instead 
of  the  deed,  and  had  gotten  plaintiff,  be- 
cause of  infirmities  of  eyesight  to  sign  the 
deed  to  an  undivided  one-half  Inteieat  in 
the  land,  thinking  it  waa  an  oil  and  gaa 
lease  on  the  entire  tract,  and  that  on  this 
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theory  the  plaintiff,  broaght  his  Bnlt  and 
on  this  theory  must  win  or  fall,  and  that  if 
the  eyidence  falls  to  establish  Us  conten- 
tion, then  he  wonld  not  be  entitled  to  re- 
cover. We  do  not  so  understand  the  petition. 
The  object  and  purpose  of  this  suit  was  to 
bare  the  deed  canceled  because  the  same, 
as  charged  by  the  plaintiff,  was  procured  by 
fraud;  that  is,  that  the  defendant,  knowing 
the  condition  of  the  plaintiff,  tooX  advantage 
of  that  condition  and  secured  the  deed. 

[1]  There  Is  no  material  variance  between 
the  aUegatl(»i8  and  the  proof.  Section  4784, 
Bev.  Laws  1910,  states: 

"No  variance  between  the  allegations,  in  a 
pleading,  and  the  proof,  is  to  be  deemed  ma- 
terial, nniesB  it  baa  actually  inisled  the  ad- 
verse party,  to  his  prejudice,  in  maintaining  bis 
action  or  defense  upon  the  merits.  Whenever 
it  is  alleged  that  a  party  has  been  so  misled, 
that  fact  must  be  proved  to  the  satisfaction  of 
the  court,  and  it  must  also  be  shown  in  what 
respect  he  has  been  misled,  and  thereupon  the 
court  may  order  the  pleading  to  be  amended, 
upon  such  terms  as  may  be  just" 

And  8ectl<m  4791  provides: 

"The  court,  in  every  stage  of  action,  must  dis- 
regard any  error  or  defect  in  the  plea'dings  or 
proceedings  which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party;  and  no  judg- 
ment shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect." 

[2]  This  Is  an  equitable  proceeding,  and  in 
sndi  actions  the  rules  of  evidence  with  ref- 
erraice  to  fraud  are  not  so  strict  as  in  suits 
of  law. 

In  Bottoms  ▼.  Nenklrchner,  29  OkL  104, 
116  Pac.  434,  In  delivering  the  opinion,  Kane, 
J.,  in  answer  to  the  assignment  of  error  "that 
tbere  was  not  sufficient  evidence  adduced  at 
tbe  trial  to  warrant  the  court  in  finding 
against  tbe  defendant  on  the  question  of 
fraud,"  says: 

"On  the  second  point  we  have  examined  the 
evidence  with  care,  and  believe  that  it  is  suffi- 
cient to  support  the  decree  of  the  chancellor. 
It  seems  that  a  lesser  degree  of  proof  is  re- 
quired to  establish  fraud  in  equity  than  in 
law" 

— and,  farther  on  in  tilie  opinion,  quotes  from 
Armstrong  v.  Lacbman  et  al.,  84  Va.  726,  6 
8.  B.  129,  as  follows: 

"It  is  not  safe  to  undertake  to  define  what 
degree  or  kind  of  proof  will  justify  a  court  of 
equity  In  granting  relief  against  fraud,  for  the 
proof  must  satisfy  the  conscience  of  the  court, 
and  no  man  would  deem  it  prudent  to  attempt 
to  define  the  extent  of  that  indispensaUe  qual- 
ification in  a  judge  or  a  court." 

In  Brooks  v.  Gamer,  20  OU.  286,  94  Pac. 
694,  it  was  said: 

"In  the  case  of  King  v.  Moon,  42  Mo.  661- 
554,  tbe  court  says:  'While  tbe  law  will  not 
imply  or  presume  fraud,  yet  common  experi- 
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ence  teaches  that  it  is  seldom  that  any  direct 
or  positive  proof  can  be  obtained  in  regard  to 
any  given  transaction,  no  matter  how  fraudu- 
lent it  may  be.  Fraud,  in  common  with  the 
highest  crimes  known  to  law,  is  commonly  made 
out  by  circumstantial  or  presumptive  evidence. 
The  very  charge  Implies  color  and  disguise,  to 
be  dissipated  by  indicia  alone.  Per  Cowen,  J., 
Waterbury  v.  Sturtevant,  18  Wend.  (N.  Y.) 
353.  Fraud  may  be  presumed  in  equity,  but 
must  be  proved  at  law.  Therefore  courts  of 
equity.  It  is  said,  will  act  upon  circumgtancel 
as  indicating  fraud  which  courts  of  law  will  not 
deem  satisfactory  proofs,  or.  In  other  words, 
will  grant  relief  upon  the  ground  of  fraud,  es- 
tablished by  presumptive  evidence,  which  evi- 
dence courts  of  law  would  not  always  deem  suffi- 
cient to  Justify  a  verdict.  Jackson  v.  King,  4 
Oow,  (N.  Y.)  207,  16  Am.  Dec.  354;  1  Story, 
Eq.  Jur.  arts.  190-193,  and  cases  dted;  8 
Oreenl.  Ev.  art.  254.  The  range  of  inquiry  in 
the  Investigation  must  necessarily  be  very  ex- 
tensive, and  bring  vrithin  its  scope  all  the  cir- 
cumstances bearing  upon  the  question.' "  Wfan< 
berly  ▼.  Wlnstock  et  aL,  46  OU.  646,  149  Pac. 
238. 

[3]  Second.  The  defendant  strennomly 
contends  that  error  was  committed  In  re- 
jecting the  evidence  offered  to  show  that 
plaintiff,  through  his  counsel,  resorted  to 
the  courts  and  prevented  the  taking  of  tbe 
deposition  of  plaintiff,  Neilson.  We  fail  to 
find  anything  In  the  record  or  In  the  brief 
of  the  defendant  wherein  or  whereby  the 
defendant  was  Injured  by  tbe  order  of  tbe 
court  in  granting  the  order  restraining  de- 
fendant from  taking  tbe  deposition  of  tbe 
plaintiff.  Evidently  tbe  judge  In  granting 
the  injunction  must  have  been  satisfied  that 
the  defendant  was  not  entitled  as  a  matter 
of  right  to  take  the  deposition  of  the  plain- 
tiff.    In  13  Cyc.  837,  it  Is  said: 

"Unless  itbe  right  to  perpetuate  testimony  is 
absolute,  the  preserving  of  evidence  by  deposi- 
tion in  this  mode  is  not  favored  and  will  not  be 
permitted  unless  where  necessary  to  prevent 
a  failure  of  Justice." 

In  re  Davis,  88  Kan.  406,  16  Paa  790,  It 
Is  said: 

"The  taking  of  the  deposition  of  a  party 
in  a  pending  case,  merely  to  fish  out  in  ad- 
vance what  his  testimony  will  be,  and  to  an-, 
noy  and  oppress  him,  and  not  for  tbe  purpose 
of  using  the  same  as  evidence,  is  an  abuse 
of  Judicial  authority  and  process;  and  a  par- 
ty committed  by  a  notary  public  for  refusing  to 
give  his  deposition  in  such  a  case  will  be  re- 
leased on  habeas  corpus." 

The  order  granting  tbe  Injunction,  con< 
talned  among  other  things,  tbe  following: 

"That  Hans  Neilson,  the  plaintiff,  being  a 
party  to  the  action,  and  having  disdoaed  his 
intention  of  bdng  present  in  person  at  the 
trial  of  this  case,  living  and  being  in  Pawnee 
county  and  within  the  court's  jurisdiction,  and 
there  being  no  tangible  or  probable  reason  why 
he  should  not  be  so  present,  and  testify  at  the 
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trial  of  the  cause,  the  jndge  of  said  court  finds 
that  said  defendant,  their  attorneys  and  all 
other  persons  or  officials  acting  for  them,  or  at 
their  instance,  should  be  restrained  from  tak- 
ing, or  attempting  to  take,  the  deposition  61 
said  plaintiif,  Hans  NeUson." 

We  fall  to  see  any  error  In  the  court  in 
rejecting  this  evidence. 

[41  In  view  of  the '  entire  record  In  flie 
case,  we  conclude  that  the  Judgment  of  the 
trial  court  Is  entirely  In  accordance  with 
the  spirit  of  Justice,  and  fully  Justified  by 
the  evidence,  and  are  of  the  opinion  that 
the  same  should  in  all  things  be  afBrmed; 
and  It  is  so  ordered. 

RAINCT,  C.  J.,  and  KAHna.  HARRISON, 
and  JOHNSON,  JJ.,  concur. 


(17  OU.  Cr.  OS) 

Ex  parte  LYDE.     (No.  A-3766.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  23,  1920.) 

(ByTUbun  ly  the  Court.) 

1.  Habeas  corpus  ®=330(l)— Writ  deals  with 
errors  rendering  proceedings  absolutely  void. 

The  writ  of  habeas  corpus  does  not  deal 
with  errors  or  Irregularities  which  render  pro- 
ceedings voidable  merely,  but  such  only  as 
render  them  absolutely  void. 

2.  Habeas  oorpiis  9=394— OnestloRs  on  review 
of  Judgment  of  oonvlotlon  and  Imprisonment 
by  writ  stated. 

The  review  of  a  judgment  of  conviction  and 
imprisonment  by  writ  of  habeas  corpus  is  lim- 
ited to  the  questions:  Had  the  court  which 
rendered  the  Judgment  jurisdiction  of  the  of- 
fense and  of  the  person  convicted?  Or  did  the 
court  in  the  course  of  the  proceedings  which 
resulted  in  the  judgment  lose  jurisdiction  to 
render  a  valid  judgment  and  sentence? 

3.  Habeas  corpus  €=>85( I)— Showing  that  petU 
tloner  Is  detained  by  commitment  prima  facie 
only,  and  may  be  Impeached  by  record  show- 
ing want  of  jurisdiction. 

Where  it  is  shown  by  the  return  that  pe- 
titioner is  detained  by  virtue  of  a  commitment 
issued  upon  a  judgment  of  a  court  of  competent 
Jurisdiction,  such  showing  is  prima  facie  only 
of  the  fact,  and  may  be  impeached  by  the  rec- 
ord of  the  case  for  the  purpose  of  showing 
that  the  court  or  judge  was  without  Jurisdiction 
to  render  the  judgment. 

4:  Criminal  law  ®=>987— Defendant's  presence 
In  open  court  essential  In  felony  cases. 
In  felony  cases  the  defendant's  presence 
in  open  court  when  judgment  is  rendered  is  an 
essential  prerequisite,  and  indispensable  to  the 
jurisdiction  of  the  court  to  render  a  valid  judg- 
ment. H^  cannot  waive  tliis  right  and  his  coun- 
sel cannot  do  so  for  him. 

5.  Criminal  law  «=s986— Passing  sentenoo  on 
defendant  In  county  Jail,  in  absenee  of  olerk 
and  oounsol,  held  a  nullity. 
Where,  after  rendering  judgment  in  open 

court,  in  the  absence  of  the  defendant,  the  judge 


left  the  courtroom  and  proceeded  to  the  eoos- 
ty  jail,  where  the  defendant  was  confined,  and 
there,  in  the  absence  of  the  court  clerk  and  the 
defendant's  counsel,  again  pronounced  judg- 
ment and  sentence,  held,  that  the  court  was  not 
in  session  at  the  county  jail,  and  the  judgment 
and  sentence  thete  pronounced  is  a  nullity. 
Beld,  further,  that  aU  the  proceedings  of  ten- 
dering judgment  and  passing  sentence  were 
coram  non  judice  and  void. 

6.  Effeot  of  holding  as  to  invalidity  of  sentence 
in  orlmlnal  prosecution. 

The  holding  in  this  case  that  the  proceed- 
ings in  rendering  judgment  and  passing  sen- 
tence were  void  only  affects  the  judgment  and 
sentence,  and  leaves  the  verdict  and  all  pre- 
cedent proceedings  in  full  force  and  effect.  The 
petitioner  is  therefore  remanded  to  the  cus- 
tody of  respondent  pending  the  rendition  ot 
judgment  in  conformity  with  law  and  in  ac- 
cordance with  the  verdict  of  conviction. 

(Additional  SynaTnu  hy  E^torial  Staff.) 

7.  Habeas  corpus  «=»30(l)  —  "Irreguiarfty," 
within  rule  that  writ  does  not  deal  with  ir- 
regularities, defined. 

An  "irregularity,"  within  the  rule  that  ha- 
beas corpus  does  not  deal  with  errors  or  ir- 
regularities which  render  proceedings  voidable 
merely,  is  the  want  of  adherence  to  some  pre- 
scribed rule  or  mode  of  proceeding,  and  con- 
sists either  in  omitting  to  do  something  that 
is  necessary  for  the  due  and  orderly  conducting 
of  a  suit,  or  doing  it  in  an  unseasonable  time  or 
improper  manner, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Irregu- 
larity.] 

Petition  for  writ  of  habeas  corpus  by  Kear- 
by  L^de.     Petitioner  remanded. 

See,  also,  Lyde  v.  State,  187  Pac;  252. 

Graham  ft  Logsdon,  of  Marietta,  and  Geo. 
H.  Culp,  of  OaiSesvlUe^  Tex.,  for  petitioaer. 

The  Attorney  General,  W.  C.  Hall,  Asst 
Atty.  Gen.,  and  T.  B.  Wilkins,  Co.  Atty.,  of 
Marietta,  for  respondent 

DOYLE,  P.  J.  On  behalf  of  Kearby  Lyde, 
a  duly  verified  petition  for  writ  of  habeas 
corpus  was  filed  in  this  court,  in  substance, 
alleging  that  he  is  unlawfully  imprisoned  and 
restrained  of  his  liberty  by  Frank  N.  Smith, 
sheriff  of  Love  county;  that  he  is  so  Im- 
prisoned under  a  commitment  Issued  by  the 
court  clerk  of  said  county  upon  a  Judgment 
of  the  district  court  of  said  coutity ;  that  by 
said  Judgment  be  was  adjudged  guilty  of  the 
crime  of  rape  and  sentenced  to  be  imprison- 
ed in  the  penitentiary  for  the  term  of  15 
years;  that  said  Judgment  was  rendered  and 
entered  in  the  absence  of  petitioner ;  that  pe- 
titioner was  sentenced  by  the  Judge  of  said 
district  court  in  the  county  Jail  of  Love  coun- 
ty and  outside  of  open  court;  that  for  the 
reasons  stated  the  said  Judgment  of  convic- 
tion and  the  commitment  which  issued  there- 
on, and  the  detention  of  the  x)etitloner  under 
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said  commitment  and  Judgment  of  coiit1c-|  [1,7]  The  writ 'of  habeas  corpns  does  not 
tlon,  are  Illegal  and  void.  A  rule  to  show '  deal  with  errors  or  irregularities  which  ren- 
cause  why  the  writ  should  not  issue  was  der  proceedings  voidable  merely,  but  such 
entered  and  issued,  and  answer  thereto  duly  i  only  as  render  them  absolutely  void.  Such 
made  by  the  said  sherllt  on  the  17th  day  of  I  has  been  the  established  rule  in  this  court 
May,  1920,  at  wtilch  time  the  cause  was  sub- 1  from  its  inception.    An  Irregularity  is  defined 


mitted  on  an  agreed  statement  of  facts. 


to  be  the  want  of  adherence  to  some  prescrib- 


The  record  discloses,  in  substance,  these  ed  rule  or  mode  of  proceeding,  and  it  con- 
tacts: Kearby  Lyde  was  convicted  in  the  dis-  sists  either  in  omitting  to  do  something  that 
trict  court  of  Love  county  of  the  crime  of  is  necessary  for  the  due  and  orderly  conduct- 
rape,  and  an  appeal  frotti  the  Judgment  ren- '  ing  of  a  suit,  or  doing  it  in  an  unseasonable 
dered  upon  such  conviction  was  attempted  to  time  or  improper  manner.  However,  if  the 
be  taken  to  this  court.  On  motion  of  the  At- 1  petitioner  be  imprisoned  under  a  Judgment 
tomey  General,  the  appeal  was  dismissed  be-  of  a  court  which  had  no  Jurisdiction  to  ren- 
cause  the  purported  case-made  was  settled  der  the  Judgment  complained  of,  such  want 
and  signed  by  a  Judge  who  did  not  try  the  of  Jurisdiction  may  be  Inquired  into  on  ha- 
case,  without  a  showing  of  the  inability  of  beas  corpus.  Under  all  the  authorities  re- 
the  trial  Judge  to  settle  and  sign  the  same ; ,  lief  can  be  had  by  habeas  corpns  from  a  void 
said  case-made  not  containing  a  duly  authen-  j  Judgment  of  conviction, 
ticated  transcript  of  the  record  proper.  Lyde  [2]  In  the  case  of  In  re  Wilkins,  7  Okl.  Cr. 
V.  State,  16  Okl.  Or.  — ,  187  Pac.  202.  The  422,  U6  Pat  U18,  It  is  held: 
district  court  of  Love  county,  pursuant  to  ad-  .„j^g  ,^,5^^  „f  ,  judgment  of  conviction  and 
Joumment,  convened  at  Marietta  on  the  6th   imprisonment  by  writ  of  habeas  corpus  is  lim- 


day  of  January,  1919,  and  after  overruling 
the  motion  of  Kearby  Lyde  for  a  new  trial, 
and  In  the  al>8ence  of  the  defendant,  Kearby 
Lyde,  altered  its  Judgment  in  accordance 
with  the  verdict.  Then  the  Judge  accompa- 
nied by  the  sheriff  proceeded  to  the  county 
Jail  and  there  pronounced  Judgment  and  sen- 
tence;. The  court  clerk  was  not  present  at 
the  time. 

The  pertinent  part  of  the  jounuil  entry 
of  Judgment  reads  as  follows: 

"Now,  on  this  6th  day  of  January,  1919,  the 
above-entitled  cause  comes  on  for  judgitent  and 
sentence  in  conformity  with  the  verdict  of  the 
jury,  and  defendant's  attorneys,  Graham  & 
Logsdon,  having  waived  the  presence  of  the 
defendant  upon  the  argument  of  the  motion  for 
new  trial,  and  comes  the  sberitF  of  Love  connty 
and  informs  the  conrt  that  the  above-named  de- 
fendant, Kearby  Lyde,  daims  that  he  is  unable 
to  appear  in  open  court  for  judgment  and  sen- 
tence by  reason  of  sickness;  that  said  defend- 
ant is  confined  in  the  connty  Jail  of  Love  conn- 
ty, said  jail  being  situated  upon  the  courthouse 
square  in  llarietta;  and  thereupon  the  Judge 
of  ttiis  court  in  company  with  the  sheriff  of 
Love  county  goes  to  said  county  Jail  for  the 
purpose  of  pronouncing  aentence  upon  the  pris- 
oner; that  present  at  the  time  of  pronouncing 
such  sentence  in  said  jail  are  Hon.  W,  F. 
Freeman,  district  judge,  F.  N.  Smith,  sheriff, 
J.  D.  Smith,  deputy  sherilf,  the  defendant,  Kear- 
by Lyde,  and  the  father  and  mother  of  the  de- 
fendant, and  no  other  persons;  and  no  legal 
cause  being  shown  why  judgment  and  sentence 
should  not  be  pronounced  against  him,  and  none 
appearing  to  the  court,  it  is  therefore  consider- 
ed, ordered,  adjudged,  snd  decreed  by  the  court 
that  the  said  Kearby  Lyde  be  confined  in  the 
state'  penitentiary  at  McAIester,  in  the  state  of 
Oklahoma,  for  a  term  of  15  years,  for  said 
crime  by  him  committed." 

The  question  presented  Is  whether  the 
Judgment  is  illegal  and  void  or  merely  er- 
roneous and  voidable  by  reason  of  Irregulari- 
ties shown  by  the  record. 


ted  to  the  questions:  Had  the  court  which  ren- 
dered the  judgment  jurisdiction  of  the  subject- 
matter  and  of  the  person  convicted?  And  did 
the  court  in  the  course  of  the  proceedings  which 
resulted  in  the  judgment  lose  jurisdiction  to 
render  a  valid  judgment  and  sentence?" 

[3]  In  the  case  of  Ex  parte  Hightower,  IS 
OkL  Gr.  472.  165  Pac.  624,  It  is  said: 

"By  numerous  decisions  of  this  court  it  is 
held  that  the  jurisdiction  of  a  court  or  judge 
to  render  a  particular  judgment  or  sentence  by 
which  a  person  is  imprisoned  is  a  proper  sub- 
ject of  Inquiry  on  habeas  corpus,  and  where  it 
is  shown  by  the  return  that  the  petitioner  is 
detained  by  virtue  of  a  commitment  issued  upon 
a  judgment  of  a  court  of  competent  Jurisdiction, 
such  showing  is  prima  facie  only  of  the  fact, 
and  may  be  impeached  by  the  record  of  the 
case,  for  the  purpose  of  showing  that  the  court 
or  judge  was  witfaoat  Jurisdiction  or  power  to 
render  the  Judgment." 

Section  20,  Bill  of  Rights,  secures  to  an 
accused  the  right  to  a  "public  trial,"  and  the 
right  to  "be  confronted  with  the  witnesses 
against  him,"  and  "the  right  to  be  heard  by 
himself  and  counsel."  It  is  therefore  the 
constitutional  right  of  an  accused  in  felony 
cases  to  be  present  during  the  whole  trial, 
and  if  he  be  absent  there  is  a  want  of  Jn- 
risdiction  over  the  person. 

Under  the  provisions  of  the  CJode  of  Crimi- 
nal Procedure,  "if  the  indictment  or  informa- 
tion is  for  a  felony,  the  defendant  must  be 
personally  present  at  the  trial."  Section 
6824,  Rev.  Laws.  Other  sections  read  as  fol- 
lows: 

"5044.  For  the  purpose  of  judgment,  if  the 
conviction  is  for  a  misdemeanor,  judgment  may 
be  pronounced  in  the  defendant's  absence. 

"5945.  When  the  defendant  is  in  custody,  the 
conrt  may  direct  the  officer  in  whose  custody 
he  is  to  bring  him  before  it  for  judgment,  and 
the  officer  must  do  so  accordingly." 

"5951.  When  the  defendant  appears  for  judg- 
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ment,  he  muat  be  informed  hj  the  court,  or  by 
the  clerk  under  ita  direction,  ot  the  nature  of 
the  indictment  or  information,  and  his  plea  and 
the  verdict,  if  any  thereon,  and  must  be  asked 
whether  he  has  any  legal  cause  to  show  why 
judgment  should  not  be  pronounced  against 
him." 

These  proylslons  of  our  Code  require  in 
felony  cases  tbat  the  judgment  sbonld  be 
pronounced  in  open  conrt,  and  tbat  the  de- 
fendant must  be  personally  present  when  the 
judgment  is  rendered. 

It  was  the  defendant's  constitutional  right, 
tbat  he  may  not  waive,  to  be  present  during 
the  whole  trial  and  to  be  present  in  open 
court  when  judgment  was  rendered.  This  is 
not  only  the  Indispensable  right  of  the  de- 
fendant, but  the  record  must  show  that  he 
enjoyed  that  right 

In  the  case  of  State  ▼.  McClain,  166  Mo. 
W,  66  S.  W.  731,  the  court  saya: 

"Under  the  provisions  of  section  4237,  Bev. 
St.  1889,  the  prisoner  was  required  to  be  per- 
sonally present  at  the  rendition  of  judgment. 
But,  aside  from  statutory  provisions,  upon 
the  principles  of  the  common  law,  the  defend- 
ant being  absent,  the  trial  court  had  no  juris- 
diction over  his  person,  and  consequently  the 
proceedings  of  rendering  judgment  and  pass- 
ing sentence  were  coram  non  jndice.  The  phys- 
ical presence  of  the  prisoner  is  the  indubitable 
prerequisite  of  jurisdiction,  and,  without  such 
presence,  jurisdiction  to  render  judgment  and 
pass  sentence  does  not  exist.  On  this  point 
a  writer  of  acknowledged  authority  observes: 
In  cases  of  felony,  where  the  prisoner's  life 
or  liberty  is  in  peril,  he  has  the  right  to  be 
present,  and  must  be  present,  during  the  whole 
of  the  trial,  and  until  the  final  judgment.  If 
be  be  absent,  either  in  prison  or  by  escape, 
there  Is  a  want  of  jurisdiction  over  the  person, 
and  the  conrt  cannot  proceed  with  the  trial,  or 
receive  the  verdict,  or  pronounce  the  final  judg- 
ment'   Cooley,  Const  lim.  (6th  Ed.)  388." 

In  the  case  of  Hopt  t.  TTtah,  110  TT.  S.  574, 
4  Sup.  Ct  202,  2g  L.  Ed.  262,  the  Supreme 
Court  of  the  United  States  said: 

"We  are  of  opinion  that  it  was  not  within 
the  power  of  the  accused  or  his  counsel  to  dis- 
pense with  the  statutory  requirement  as  to  his 
personal  presence  at  the  trial.  The  argument 
to  the  contrary  necessarily  proceeds  upon  the 
ground  that  he  alone  is  concerned  as  to  the 
mode  by  which  he  may  be  deprived  of  his  life 
or  liberty,  and  that  the  chief  object  of  the 
prosecution  is  to  punish  him  for  the  crime 
charged.  But  this  Is  a  mistaken  view,  as  well 
of  the  relations  which  the  accused  holds  to  the 
public  as  of  the  end  of  human  punishment. 
The  natural  life,  says  Blackstone,  'cannot  legal- 
ly be  disposed  of  or  destroyed  by  any  individu- 
al, neither  by  the  person  himself  nor  by  any 
other  of  bis  fellow  creatures,  merely  upon  their 
own  authority.'  1  Bl.  Com.  133.  The  public 
has  an  interest  In  his  life  and  liberty.  Neither 
can  be  lawfully  taken  except  in  the  mode  pre- 
scribed by  law.  That  which  the  law  makes 
essential  In  proceedings  involving  the  depriva- 


tion of  life  or  liberty  cannot  be  dispensed  with 
or  affected  by  the  consent  of  the  accused; 
much  less  by  bis  mere  failure,  when  on  trial 
and  in  custody,  to  object  to  unauthorised  meth- 
ods. The  great  end  of  punishment  is  not  the 
expiation  or  atonement  of  the  offense  commit- 
ted, but  the  prevention  of  future  offenses  of 
the  same  kind.  4  BL  Com.  11.  Sndi  beinc 
the  relation  which  the  dtisen  holda  to  the 
public,  and  the  object  of  punishment  for  public 
wrongs,  the  Legislature  has  deemed  it  essen- 
tial to  the  protection  of  one  whose  life  or  lib- 
erty is  involved  in  a  prosecution  for  felony, 
that  he  shall  be  personally  present  at  the  trial, 
that  is,  at  every  stage  of  the  trial  when  his 
substantial  rights  may  b«  affected  by  the  pro- 
ceedings against  him.  If  he  be  deprived  of  his 
life  or  liberty  without  being  so  present  snch 
deprivation  would  be  without  that  due  process 
of  law  required  by  the  Constitution." 

[4]  It  is  true  that  the  record  shows  that 
counsel  for  the  defendant  waived  his  right  to 
be  present  when  the  Judgment  was  rendered. 
However,  in  a  felony  case  the  defendant's 
presence  when  Judgment  Is  rendered  Is  an 
essential  prerequisite  and  indispensable  to 
the  Jurisdiction  of  the  court  to  render  a 
valid  Judgment  The.  defendant  cannot  him- 
self waive  this  right  and  his  counsel  cannot 
do  so  for  him,  nor  can  they,  in  bis  absence^ 
waive  any  other  substantial  right  that  he 
may  have  guaranteed  him. 

[6,  8]  Applying  these  principles  on  the  rec- 
ord In  this  case,  we  are  of  the  opinion  that 
the  defendant  not  being  present  in  open  court 
when  the  Judgment  was  pronounced,  the 
Judgment  and  sentence  of  the  court  is  illegal 
and  wholly  void.  When  the  Judge  left  the 
bench  and  the  courtroom  the  court  was  neoes- 
aarily  In  recess  during  his  absence,  and  the 
conrt  was  not  in  session  at  the  county  JaiL 
The  court  derk  was  not  there  present  and 
the  defendant  was  not  there  represented  by 
counsel,  and  we  hold  that  the  proceeding 
there  In  pronouncing  judgment  and  sentence 
was  not  the  judgment  of  any  court,  but  the 
personal  pronouncement  of  a  Judge  made  at 
a  time  when  he  had  no  power  or  authority 
to  render  a  valid  judgment  The  proceedins 
at  the  jail  Is  therefore  a  nullity.  It  follows 
that  petitioner  Is  unlawfully  imprisoned  tm- 
der  said  Judgment 

It  is  therefore  adjudged  and  ordered  that 
petitioner  be  discharged  from  Imprisonment 
under  said  judgment  and  the  commitment  is- 
sued thereon.  This  determination,  however, 
only  affects  the  Judgment  and  sentence,  and 
leaves  the  verdict  and  all  precedent  proceed- 
ings in  full  force  and  effect  It  Is  therefore 
ordered  that  petitioner  be  remanded  to  the 
custody  of  the  sheriff  of  Love  county  pend- 
ing the  rendition  of  Judgment  in  accordance 
with  the  verdict  of  conviction,  and  the  die- 
trlct  court  of  Love  county  is  directed  to 
render  Judgment  accordingly. 

ABMSTBONO  and  MATSON,  JJ,.  ctmcm. 
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WINFIELD  V.  STATE.    (No.  A~3364.) 

(CMmioal  Court  of  Appeals  of  Oklahoma. 
Aug.  16,  1920.) 


(a»HalMU  hv  the  Court.) 

1.  Indictment  and  Information  4=381(1)— Cor- 
rect statement  of  defsndant's  name  not  es- 
sential. 

It  is  not  essential  to  the  validity  of  an  in- 
dictmeot  or  information  that  the  name  of  the 
defendant  be  correctly  stated.  Any  error  in 
pleading  the  name  of  a  defendant  in  an  indict- 
ment or  information  must  be  corrected  upon 
the  arraignment  of  that  particular  defendant, 
•nd  the  record  thus  made  is  a  protection  to 
every  defendant  Jointly  indicted  or  informed 
against  with  such  defendant,  and  would  be  a 
complete  protection  to  either  or  all  defend- 
ants agninst  a  sobseqnent  prosecution  for  the 
same  offenae. 

2.  indictment  and  Information  4s>l89(ll)— 
Robbery  In  first  and  seoond  degrees  Inotuded' 
In  offense  of  conjoint  robbery. 

Where  there  is  a  prosecution  and  convic- 
tion of  robbery  in  the  first  degree,  it  is  im- 
material that  the  evidence  would  authorize  a 
conviction  of  a  codefendant  of  the  commission 
of  conjoint  robbery,  as  robbery  in  either  the 
first  or  second  degree  is  necessarily  included  in 
the  commission  of  a  conjoint  robbery,  and, 
where  the  evidence  on  the  part  of  the  state 
dearly  establishes  all  the  essential  elements  of 
robbery  in  the  first  degree  against  the  defend- 
ant on  trial,  he  may  be  prosecuted  and  convict- 
ed of  that  included  offense;  such  conviction 
being  a  bar  to  any  subsequent  prosecution  for 
robbery  conjointly  committed  in  the  same 
transaction. 

8.  Criminal  law  «=3l  186(4)— Admission  of  im- 
material evidence  not  ground  for  reversal  In 
absence  of  prejudice. 
The   admission   of  immaterial   evidence  is 

not  ground  for  reversal,  unless  the  defendant 

was  prejudiced  by  its  admission. 

4.  Witnesses  «=3350— Question  whether  wit- 
ness has  been  charged  with  or  arrested  for 
crime  Improper. 

A  witness  may  not  be  asked,  for  the  pur- 
pose of  discrediting  him,  whether  or  not  he 
bas  ever  been  charged  with  or  arrested  for 
crime. 

5.  Criminal  law  «=>l  120(3)  —  To  reverse  for 
exclusion  of  evidence  recent  must  show  what 
such  evidence  would  have  been. 

When  a  defendant  seeks  a  reversal  on  ac- 
connt  of  an  alleged  error  of  the  trial  court  in 
refusing  to  admit  Evidence  offered,  the  record 
mast  ahow  what  this  offered  evidence  would 
have  been,  so  that  this  conrt  may  determine 
whether  or  not  it  was  material  and  proper  tes- 
timony, and  as  to  whether  or  not  the  defendant 
was  injured  by  its  exclusion. 

6.  Witnesses  «=3350— Question  whether  wit- 
ness has  been  convicted  of  felony  or  misde- 
meanor whiob  Involves  moral  turpitude 
proper. 

A  witness  may,  on  cross-examination,  he 
asked  whether  or  not  he  has  ever  been  convict- 
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ed  of  a  felony,  or  any  misdemeanor  which  in- 
volves moral  turpitude. 

7.  Witnesses  «=»34S(2)— Assault  and  battery 
not  a  misdemeanor  Involving  moral  turpitude. 

The  conviction  of  a  witness  of  the  crime  of 
assault  and  battery  is  not  the  conviction  of  a 
misdemeanor  involving  moral  tnrpitude. 

8.  Criminal  law  45>I  141  (2)— Burden  Is  on  ap- 
pellant to  show  error  In  excluding  evidence 
offered  In  oonnectlon  with  oross-examlnatlon 
of  witness. 

The  scope  of  the  cross-examination  of  fi 
witness  is  largely  a  matter  of  discretion  with 
the  trial  court,  and  the  burden  is  upon  the  ap- 
pellant to  show  that  the  trial  court  erred  in 
excluding  evidence  offered  in  connection  with 
the  cross-examination  of  a  witness. 


9i  Criminal  law  «s>S86,  594(1),  1161  —  Con- 
tinuance within  disoretion  of  trial  oonrt;  de- 
nial of  oontlauanoe  not  reversible  error,  In 
absence  of  abuse  of  disoretion;  denial  of  oon- 
tinuanoe    in    robbery   proseoutlon   hold    not 
abuse  of  discretion. 
Applications  for  a  continuance  are  address- 
ed to  the  sound  discretion  of  tiie  trial  court, 
and  a  conviction  will  not  he  reversed  because 
the  trial  court  overruled  such   an  application 
unless  a  manifest  abuse  of  such  discretion  ap- 
pears.   For  reasons  holding  no  manifest  abuse 
of  discretion   shown  in  overruling  application 
for  continuance  in  this  caae,  see  body  of  opin- 
ion. 

10.  Criminal  law  «=3llS3(3)— Trial  court  has 
discretion  to  reopen  case  after  hofh  sides 
have  closed. 

It  is  discretionary  with  the  trial  court  to 
reopen  the  case  after  both  sides  have  closed 
for  the  purpose  of  introducing  further  evi* 
dencej  and,  unless  a  clear  abuse  of  such  dis- 
cretion appears,  no  question  is  presented  for 
review  on  appeaL 

11.  Criminal  law  «s>5ll(3)  —  Evidence  eor- 
roboratlng  aooomplloe  may  be  ciroumstantlal 
only. 

Evidence  corroborating  an  accomplice  and 
tending  to  connect  the  defendant  with  the  com- 
mission of  the  crime,  need  not  be  direct,  but 
may  be  circumstantial  only. 

12.  Criminal  law  «=374l(5)— When  suffldanoy 
of  evidence  eorroborating  aeoomplloe  for  Jury 
stated. 

If  the  evidence  offered  in  corroboration  of 
an  accomplice  tends  to  connect  the  accused 
with  the  commission  of  the  Crime,  its  suffl- 
dency  is  for  the  jury  to  dedde,  where  the  law 
applicable  to.  an  accomplice's  testimony  is  fully 
and  fairly  covered  in  the  court's  instructions. 

Appeal  from  District  (3oart,  Pushmataha 
County;  0.  EL  Dudley,  Judge. 

O.  P.  Winfleld  was  ocmvicted  of  robbery  In 
tbe  first  degree,  and  he  apiteals.    Affirmed. 

Warren  &  Warrm  and  John  Cocke,  all  of 
Hugo,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  S.  U  Ful- 
ton, Asst  Atty.  (Sen.,  for  tbe  State. 


9For  other  cases  ■••  sam«  topic  and  KBT-NUHBBB  In  all  Ksy-Nambcred  DlgMU  and  Inasxss 
191  P.-39 
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MATSON,  J.  This  Is  an  appeal  from  the 
district  court  of  Pashmataha  county,  wherein 
the  defendant,  C.  P.  Winfleld,  was  Jointly  In- 
formed against  together  with  Ida  Ranlsin,  A. 
Baer,  and  Henry  McClalr,  charged  with  rob- 
bery in  the  first  degree,  in  that  on  the  24th 
day  of  May,  1917,  In  Pushmataha  county,  the 
said  defendant,  by  the  use  of  certain  deadly 
weapons,  etc.,  put  one  A  H.  Palmer  and  W. 
E.  Bailey,  who  were  respectively  the  presi- 
dent and  cashier  of  the  First  State  Bank  of 
Tuslcahoma,  Okl.,  in  fear  of  imlawful  and  Im- 
mediate injury  to  their  persons,  and  took 
from  the  possession  of  said  parties  $2,000  In 
money,  the  property  of  the  First  State  Bank 
of  Tuskahoma. 

The  defendant  C.  P.  Winfleld  demanded  a 
severance,  and  upon  a  separate  trial  was  con- 
victed, and  the  punishment  assessed  by  the 
Jury  at  five  years'  imprisonment  in  the  state 
penitentiary.  Upon  this  verdict,  the  court 
pronounced  judgment  of  guilty  of  robbery  in 
the  first  degree  against  the  defendant,  after 
overruling  defendant's  motion  for  a  new  trial, 
and  sentenced  the  defendant  to  imprison- 
ment in  the  state  penitentiary  for  the  period 
of  five  years.  From  this  judgment  of  convlo 
tl<Ni  the  defendant  has  appealed  to  this  court, 
and  assigns  various  errors,  which  will  be 
hereafter  considered. 

[1]  The  first  error  assigned  and  relied  np- 
on  for  reversal  may  be  summed  up  succinctly 
as  follows;  Error  of  the  court  in  refusing  to 
direct  a  verdict  of  not  guilty  because  of  a  fa- 
tal variance  between  the  allegations  in  the 
Information  and  the  proof  adduced.  The  In- 
formation alleged  that  Ida  Rankin,  A.  Baer, 
O.  P.  Winfleld,  and  Henry  McGIaIr  committed 
the  allied  robbery.  Upon  the  trial,  the  evi- 
dence disclosed  that  the  true  name  of  one  of 
the  defendants  was  not  Henry  McClair,  but 
Henry  Clair,  and  it  is  strenuously  contended 
that  the  proof  of  the  true  name  of  the  defend- 
ant jointly  informed  against  was  a  material 
allegation  of  the  oCTense,  and  the  failure  of 
the  state  to  prove  the  true  name  of  the  code- 
fendant  to  be  Identical  as  alleged  In  the  Infor- 
mation constitnted  a  fatal  variance  l>etween 
the  allegations  and  the  proof,  aqd  entitled  the 
defendant  to  be  acquitted  because  of  said  vari- 
ance. With  this  contention,  we  are  unable  to 
agree.  It  is  not  essential  to  the  validity  of 
an  indictment  or  Information  that  the  name 
of  the  defendant  b^  correctly  stated.  If  Henry 
Glair  was  Informed  against  by  a  name  other 
than  his  true  name,  section  5775,  Revised 
Laws  1910,  requires  that  when  arraigned  he 
must  be  Informed  of  the  name  by  which  he  is 
prosecuted,  and  If  such  name  be  not  his  true 
.aame  he  must  then  declare  his  true  name,  or 
be  proceeded  against  by  the  name  in  the  in- 
dictment or  information;  and  section  5777, 
iRevised  Laws  1910,  further  provides  that  if 
upon  arraignment  the  defendant  alleges  an- 
other name  to  be  bis  true  name,  the  subse- 
quent proceedings  on  the  Indictment  or  In 
formation  may  be  bad  against  him  by  that 


name,  referring  also  to  the  name  by  whicb  he 
Is  indicted  or  Informed  against  It  is  appar- 
ent, therefore,  that  the  defendant  Henry  Clair 
could  not  take  advantage  of  the  fact  that  the 
pleader  had  informed  against  him  In  the 
name  of  Henry  McClair.  Williams  v.  State, 
14  Okl.  Cr.  100,  167  Pac.  763. 

If  it  was  not  material  as  to  Henry  Clalr 
that  he  be  informed  against  in  his  true  name, 
by  what  process  of  reasoning  may  it  be  suc- 
cessfully contended  that  it  was  material  to 
any  other  defendant  jointly  Informed  against 
with  him,  who  was  a  principal  in  the  samo 
transaction?  It  was  not  essential,  nor  was 
the  state  required  to  prove,  in  order  to  con- 
vict this  codefendant  separately  tried,  that 
the  true  names  of  the  other  defendants  were 
correctly  pleaded  in  the  Information.  Any 
error  in  pleading  the  name  of  a  defendant  In 
an  indictment  or  Information  is  required,  un- 
der the  Criminal  Code  of  this  state,  to  be  cor- 
rected upon  the  arraignment  of  that  particu- 
lar defendant,  and  the  record  thus  made  Is  a 
protection  to  every  defendant  jointlj'  indicted 
or  Informed  against  with  such  defendant, 
and  would  be  a  complete  protection  to  either 
or  all  defendants  against  a  subsequent  pros- 
ecution for  the  same  offense. 

The  conclusion  Is  reached,  therefore,  that 
the  variance  between  the  allegations  of  the 
information  and  the  proof  adduced  as  to  the 
name  of  the  codefendant  was  Immaterial,  and 
not  fatal  to  the  conviction  of  this  defendant, 
and  that  the  trial  court  did  not  err  in  over- 
ruling the  motion  to  direct  a  verdict  or  the 
motion  for  a  new  trial  l>ecause  of  such  al- 
leged variance,  as  this  defendant,  under  the 
foregoing  protective  provisions  of  the  Peaal 
Code,  could  not  have  l)een  misled  as  to  the 
identity  of  the  person  jointly  Informed 
against  with  him  and  charged  with  the  com- 
mission of  this  allied  offense. 

[2]  Furthermore,  It  is  contended: 

"A  person,  not  present,  aiding  another  to 
commit  coojoint  robbery,  cannot  be  punished 
for  conjoint  robbery." 

In  this  connection,  counsel  for  the  defoid- 
ant  contend  that  the  offense,  if  any,  charged 
against  the  defendant  Is  that  of  conjoint  rob- 
bery, and  that  section  2373.  Revised  Laws 
1910,  provides: 

"Whenever  two  or  more  persons  conjointly 
commit  a  robbery  or  where  the  whole  nomber 
of  persons  conjointly  committing  a  robbery  and 
persons  present  and  aiding  snch  robbery 
amount  to  two  or  more,  each  and  either  of 
such  persons  is  punishable  by  imprisonment  In 
the  penitentiary  for  not  less  than  five  years 
nor  more  than  fifty  years." 

Had  the  defendant  been  charged  with  and 
convicted  of  conjoint  robbery,  there  might 
possibly  be  some  merit  in  this  contentloii. 
The  record,  however,  shows  that  the  defend- 
ant was  informed  against  for  robl>ery  in  the 
first  degree,  and  that  the  verdict  and  ]ads» 
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znent  rendered  against  him  was  for  a  convic- 
tion of  robbeiy  In  tbe  first  degrea  The  con- 
tention Is  based,  therefore,  on  the  false  as- 
sumption that  the  defendant  was  charged 
■with  and  convicted  of  conjoint  robbery,  and 
the  premise  taken  to  that  effect  not  being 
supported  by  the  record,  the  contention  must 
faXl  with  It 

Before  there  can  be  a  conviction  of  con- 
joint robbery,  as  provided  for  In  section  2373, 
Bopra,  the  proof  must  show  that  there  was 
a  robbery  committed  In  one  or  other  of  the 
degrees  set  out  In  section  2370.  The  Infor- 
mation In  this  case  does  not  attempt  to 
Charge  these  defendants  with  the  conjoint 
commission  of  the  robbery,  but  does  set  out 
facts  sufficient  to  charge  them  as  principals 
tn  the  commission  of  a  robbery  committed  in 
the  first  degree.  While  there  may  be  evi- 
dence In  the  record  which  would  authorize 
the  conviction  of  the  defendant  Henry  Clair 
of  the  commission  of  conjoint  robbery,  that 
fact  would  not  preclude  the  state  of  the  right 
to  prosecute  the  other  defendants  for  tli 
commission  of  robbery  In  the  first  degree,  as 
the  crime  of  robbery  is  necessarily  Included 
In  any  event,  and  the  evidence  on  the  part 
of  the  state  In  this  case  clearly  establishes 
all  the  essential  elements  of  robbery  in  the 
first  degree,  as  defined  in  the  Penal  Code. 

It  Is  also  contended  that  the  trial  court 
erred  in  admitting  the  evidence  of  P.  W. 
Hudson,  the  court  clerk,  which  was  to  the  ef- 
fect that  upon  arraignment  of  Henry  McCIalr 
on  the  7th  day  of  July,  1917,  he  had  stated 
tn  open  court  his  true  name  to  be  Henry 
dalr,  and  the  court  had  ordered  the  case  to 
be  proceeded  against  him  in  the  name  of 
Henry  Glair,  and  the  minutes  of  the  court  In 
this  cause  were  to  that  effect 

[3]  While  this  evidence  may  have  been  Im- 
material, It  in  no  way  tended  to  prejudice 
the  substantial  rights  of  the  defendant,  but 
on  the  contrary,  showed  conclusively  that  the 
codefendant  Henry  Clair,  informed  against 
tn  the  name  of  Henry  McClalr,  had  some 
seven  months  prior  to  the  arraignment  of 
this  defendant  declared  In  this  proceeding 
his  true  name  to  be  Henry  Clair,  and  that 
this  defendant  was  not,  at  the  commence- 
ment of  his  trial.  In  any  way  misled  by  the 
mistake  in  the  Information  as  to  the  name  of 
roch  codefendant.  We  find  no  error  prejjidl- 
dal  to  the  substantial  rights  of  the  defend- 
ant In  the  admission  of  this  evidence. 

The  eighth,  ninth,  eleventh,  twelfth,  tblr^ 
teenth,  and  fourteenth  assignments  of  error 
are  grouped  together  and  treated  In  the  brief 
as  one  assignment    They  are  as  follows: 

"Slghth.  Became  the  court  erred  in  refusing 
to  permit  the  plaintiff  in  error  to  show  by  tlie 
witness  Ida  Rankin,  tiiat  she  was  being  prose- 
coted  in  Choctaw  county,  Oklahoma,  for  the 
crime  of  receiTtng  stolen  property  from  a  bank 
n>l>bery,  and  that  the  case  was  to  be  diamisBed 
against  her  on  account  of  her  testifying  in  tliis 
case." 


V.  STATE  611 

P.) 

"Klnth.  Because  the  court  erred  In  sustaining 
the  objection  of  the  defendant  in  error  to  the 
question  propounded  to  tlie  witness  Ida  Rankin 
by  the  plaintiff  in  error,  wherein  the  question 
W88  asked,  'That  you  was  not  to  be  prosecuted 
in  tliia  case,  or  in  the  case  in  Choctaw  county, 
in  which  you  are  charged  with  receiving  money 
stolen  from  a  bank  robbery.' 

"Eleventh.  Because  the  court  erred  in  sus- 
taining the  objection  of  the  defendant  in  error 
to  the  question  propounded  to  the  witness  Ida 
Rankin,  to  wit  'What  are  you  expecting  of  the 
officers  of  this  county  and  of  Choctaw  county 
to  do  with  you  testifying  in  tlus  case?' 

"Twelfth.  Because  the  court  erred  in  refusing 
to  permit  the  plaintiff  in  error  to  show  by  the 
witness  Ida  Rankin  that  she  had  been  convicted 
by  the  court  of  Choctaw  county  of  the  offense 
of  'tarring  and  feathering  a  woman.' 

"Thirteenth.  Because  the  court  erred  in  not 
permitting  the  plaintiff  in  error  to  show  by  the 
witness  Ida  Rankin  that  Jimmy  Adams  bad 
just  returned  from  the  penitentiary,  and  that 
the  witness  knew  it  and  that  Adams  was  stay- 
ing at  her  house. 

"Fourteenth.  Because  the  court  erred  in  sus- 
taining the  objection  to  the  question  of  the 
plaintiff  in  error,  propounded  to  the  witness,  Ida 
Rankin,  to  wit:  'Did  you  know  at  the  time 
that  yon  and  Shorty  Adams  and  Grover  Mer- 
rill and  Mr.  Winfield  was  having  tliis  conversa- 
tion that  Ben  Willis  was  an  escaped  convict 
from  the  penitentiary  of  McAlester,  Okl.?*" 

The  foregoing  assignments  of  error,  which 
are  treated  together  in  the  brief  of  counsel 
for  defendant  all  relate  to  alleged  errors  of 
the  court  in  limiting  the  cross-examination  of 
the  state's  witness,  Ida  Rankin,  a  self-con- 
fessed accomplice  to  the  crime. 

[4]  Th3  eighth  assignment  of  error  Is  with- 
out merit  for  two  reasons:  (1)  Because  It 
has  been  repeatedly  held  by  this  court  that  a. 
witness  may  not  be  asked  for  the  purpose  of 
discrediting  him  that  he  has  ever  been  charg- 
ed or  arrested  for  crime.  Porter  v.  State,  8 
Okl.  Cr.  64,  126  Pac.  699;  Slater  v.  D.  S.,  1 
OkL  Cr.  276,  98  Pac.  110 ;  White  v.  State,  4 
Okl.  Cr.  143,  lU  Pac.  1010;  Musgraves  v. 
State,  3  Okl.  Cr.  421,  106  Pac  644;  Price  t. 
U.  8.,  1  Okl.  Cr.  291,  97  Pac.  1066.  (2)  As  to 
that  feature  of  the  assignment  which  relates 
to  the  question  of  whether  the  witness  was 
to  receive  any  Immunity  from  prosecution, 
either  in  a  criminal  cause  pending  against 
her  in  Choctaw  county  for  the  crime  of  re- 
ceiving stolen  property,  or  from  prosecution 
in  this  cause  In  which  she  was  Jointly  In- 
formed against,  there  was  no  (^er  to  prove 
that  the  witness  would  answer,  if  permitted 
to  do  so,  that  she  had  been  promised  immuni- 
ty from  either  of  such  prosecutions ;  while  on 
the  contrary,  the  court  did  permit  the  witness 
to  be  asked  If  Mr.  Fitzgerald,  the  sherlfr  of 
Choctaw  county,  had  not  promised  the  wit- 
ness that  she  would  not  be  pimished  in  thi» 
case,  or  in  the  case  against  her  In  Choctaw 
coimty,  if  she  testified  against  Mr.  Wlnfleld 
in  this  case,  and  the  witness  replied  that  ah* 
had  not  received  any  such  promise. 
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[6]  This  court  has  repeatedly  held,  In  sub- 
stance: 

"When  a  defendant  seeks  a  reversal  on  ac- 
connt  of  an  alleged  error  on  the  part  of  the 
trial  court  in  refusing  to  admit  evidence  offered, 
the  record  must  show  what  this  offered  evidence 
was,  80  that  this  court  can  determine  whether 
or  not  it  was  material  and  proper  teetimoor, 
and  as  to  whether  or  not  the  defendant  was 
Injured  by  its  exclusion."  White  v.  State, 
supra;  Stouse  et  aL  v.  State,  6  OkL  Cr.  416, 
Hd  Pac.  271 ;  Warren  v.  State,  6  OkL  Or.  1, 
116  Pac.  812,  84  Ia  B.  A.  (N.  S.)  1121. 

The  ninth  assignment  of  error  Is  covered 
by  what  has  been  said  relative  to  the  eighth 
assignment. 

The  eleventh  assignment  of  error  is  wltb- 
out  merit,  for  the  reason  that  the  question  is 
purely  speculative,  and.  If  intended  to  eUcit 
evidence  which  would  show  the  witness'  in- 
terest in  the  result  of  this  trial,  the  question 
should  have  been  so  framed  as  to  call  the 
witness'  attention  to  some  definite  promise 
of  immunity  from  prosecution,  and  it  may 
be  further  stated  in  this  connection  that  there 
was  also  do  offer  to  prove  any  specific  evi- 
dence which  would  naturally  follow  as  an 
answer  to  the  question. 

The  twelfth  assignment  of  error  relates  to 
the  refusal  of  the  court  to  permit  counsel  for 
the' defendant  to  show  by  the  witness,  Ida 
Rankin,  that  she  bad  been  convicted  by  the 
courts  of  Choctaw  county  of  the  offense  of 
"tarring  and  feathering"  a  woman.  The  rec- 
ord relative  to  this  assignment  is  as  follows: 

"Q.  How  long  had  you  known  Jimmy  prior 
to  the  time  that  he  came  to  board  at  your 
bouse?  A.  About  a  week,  something  like  a 
week  or  two  weeks,  something  like  that. 

"Q.  Where  did  you  first  meet  him?  A.  I 
met  him  in  Lawyer  Cocke's  office  in  Hugo. 
(At  this  time  the  court  and  counsel  confer  out 
of  hearing  of  the  Jury  and  court  reporter.) 

"By  Mr.  J.  H.  Warren  (at  the  conclusion  ot 
said  conference  and  out  of  hearing  of  the  jury): 
Defendant  offers  to  show  by  this  witness  that 
witness  has  been  convicted  by  the  courts  of 
Choctaw  county  of  the  offense  of  tarring  and 
feathering  a  woman,  and  the  witness  will  tes- 
tify, if  permitted  to  testify,  that  she  has  been 
so  convicted,  which  the  court  overrules,  and 
the  defendant  excepts." 

While  no  direct  question  was  asked  the 
witness  as  to  whether  or  not  she  had  been 
previously  convicted  of  any  offense  in  any 
court  of  Choctaw  county  which  was  objected 
to,  and  the  objection  sustained  by  the  trial 
court,  nevertheless  this  assignment  will  be 
treated  as  if  such  question  had  been  asked 
and  the  objection  sustained. 

[6]  This  court  has  repeatedly  held  that  a 
witness  may,  on  cross-examination,  be  asked 
whether  or  not  he  has  ever  been  convicted  of 
a  felony  or  any  misdemeanor  which  involves 
moral  turpitude.     Slater  t.  C.   S.,  supra; 


White  y.  State,  supra ;  Nelson  t.  State,  3 
Okl.  C*.  468,  106  Pac.  647. 

There  is  no  offense  known  to  the  law  of 
this  state  designated  or  defined  as  "tarring 
and  feathering."  Whether  the  question  re- 
lated to  the  previous  conviction  of  the  wit- 
ness for  a  felony  or  a  misdemeanor  is  not 
disclosed  by  the  recoil.  In  order  to  discred- 
it a  witness  because  of  a  previous  conviction 
either  for  a  felony  or  for  a  misdemeanor  in- 
volving moral  turpitude,  the  witness  is  enti- 
tled to  be  asked  the  direct  question  as  to  his 
conviction  for  a  certain  specific  offense,  and 
the  court  In  which  he  was  convicted,  in  or- 
der that  the  witness  may  be  fully  protected 
in  the  answer  made  to  the  question,  and  may 
be  fully  informed  as  to  what  the  cross-exam- 
iner expects  to  prove  against  the  witness  as 
to  such  conviction. 

[7]  It  may  be  surmised  In  this  Instance 
that  the  cross-examiner  referred  to  the  con- 
vitition  of  the  witness  of  the  crime  of  as- 
sault and  battery.  A  conviction  of  such  mis- 
demeanor does  not  involve  moral  turpi- 
tude. Olllman  t.  State,  165  Ala.  1S5,  51 
South.  722;  Pollok  v.  State  (Tex.  Cr.  App.) 
ioi  S.  W.  231;  Brittain  v.  State,  36  Tex.  Cr. 
406,  37  S.  W.  768;  State  t.  Prendlble,  168 
Mo.  329,  65  S.  W.  659. 

[I]  The  burden  is  upon  the  appellant  to 
show  that  the  trial  court  erred  in  excluding 
this  evidence ;  and,  unless  it  is  made  affirma- 
tively to  appear  that  the  defendant  would 
have  been  able  to  prove  that  the  witness  had 
been  previously  convicted  either  of  some  felo- 
ny or  of  some  misdemeanor  involving  moral 
turpitude,  this  court  cannot  say,  under  such 
an  incomplete  record  as  this,  where  the  scope 
of  cross-examination  is  so  largely  a  matter 
of  discretion  with  the  trial  court  that  there 
has  been  a  manifest  abuse  of  such  discretion 
In  refusing  to  permit  the  defendant's  counsel 
to  cross-examine  the  witness  on  this  subject 

The  thirteenth  assignment  of  error  relates 
to  the  refusal  of  the  trial  court  to  permit 
counsel  for  the  defendant  to  show  by  the  wit- 
ness Ida  Bankin  that  Jimmy  Adams  (Henry 
Clair)  had  Just  returned  from  the  penitentia- 
ry, ai)d  that  the  witness  knew  such  fact,  and 
would  so  testify,  and  knowing  such  fact,  wit- 
ness permitted  said  Adams  to  stay  at  her 
house  for  some  six  weeks  prior  to  the  com- 
mission of  this  alleged  offense. 

The  record  relative  to  this  assignment  ot 
error  is  as.foUows: 

"Q.  You  knew  at  that  time  that  Shorty  Adams 
had  served  a  term  in  the  penitentiary,  didn't 
you?  (State  objects;  incompetent,  irrelevant, 
and  immaterial.  Which  said  objecti<Ht  is  by 
the  court  sustained,  to  which  niling  of  the 
court  defendant  then  and  there  duly  excepted 
at  the  time.  At  this  time  court  and  counsel 
confer  out  of  the  hearing  of  the  jury  and  re- 
porter.) 

"By  Mr.  J.  H.  Warren  (at  the  conclusion  ot 
said  conference  and  out  of  the  hearing  of  tlie 
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Jary):    Now  comes  the  defendant  and  oSerg  to  [questions  asked  and  answers  made  on  similar 


show  by  the  witness  that  Jimmie  Adams  was 
or  had  just  seryed  a  term  In  the  penitentiary, 
and  had  jnst  returned  from  the  penitentiary, 
and  that  the  witness  knew  it,  and  that  witness 
wonid  BO  testify,  and  that  Adams  was  staying 
at  her  house,  and  had  been  for  the  time  she  had 
testified  to,  she  knowing  that  he  was  just  re- 
cently retwned  from  the  penitentiary." 

It  is  the  opinion  of  the  court  that  the  ex- 
clusion of  this  evidence  was  erroneous.  On 
cross-examination,  a  witness  may  be  asked, 
for  the  purpose  of  affecting  his  credibility,  as 
to  his  associations  with  other  persons  of 
known  bad  repute.  If  a  witness  knowingly 
associates  with  ex-convicts  the  Jury  is  entitled 
to  know  that  fact,  because  the  Jury  is  the 
exclusive  judge  of  the  credibility  of  all  the 
witnesses  in  a  criminal  cause. 

However,  the  Legislature  of  this  state,  by 
express  enactment,  has  precluded  this  court 
from  reversing  a  cause  solely  because  of  the 
erroneous  admission  or  exclusion  of  evidence 
unless  this  court  finds,  lifter  an  examination 
of  the  entire  record,  that  the  error  has  prob- 
ably resulted  in  a  miscarriage  of  justice,  or 
has  deprived  the  defendant  of  some  constitu- 
tional or  statutory  right  Section  6005,  Re- 
vised Laws  1910. 

In  this  instance,  the  witness  sought  to  be 
discredited  was  a  self-confessed  accomplice 
to  the  crime.  She  admitted  that  the  entire 
plan  to  rob  the  First  State  Bank  of  Tuskabo- 
ma  was  evolved  and  concocted  in  her  house, 
and  that  she  was  a  party  to  the  scheme,  and, 
according  to  the  terms  of  the  conspiracy  was 
to  profit  from  the  proceeds  of  the  robbery. 
Her  entire  cross-examination  discloses  her  in- 
timate relationship  with  Jimmie  Adams  (Hen- 
ry Glair).  She  admits  that  Adams,  or  Clair, 
stayed  at  her  house  for  a  period  of  six  weeks 
immediately  preceding  the  robbery,  and  that 
during  that  time  the  robbery  was  there  plan- 
ned and  later  carried  into  execution.  She 
fully  detailed  to  the  Jury  her  connection  there- 
with, and  made  a  clean  breast  of  her  perfidy. 
The  mere  fact  that  the  court  did  not  permit 
her  to  testify  that  she  knew  that  Adams, 
or  Clair,  was  an  ex-convict,  in  the  light  of  the 
disclosures  made  by  her  could  have  detracted 
but  little  from  her  standing  before  the  Jury, 
Her  sworn  confession  of  connection  with  this 
robbery  branded  her  as  a  felon,  and  an  as- 
sociate of  felons  of  the  worst  type.  From 
that  standpoint  she  stood  fully  discredited 
before  the  Jury,  whether  or  not  she  knew  that 
Adams,  or  Clair,  was  an  ex-convict. 

The  conclusion  Is  reached,  therefore,  that 
while  the  subject-matter  of  the  question  was 
a  proper  one  of  Inquiry  on  cross-examination 
for  the  purpose  of  affecting  the  credibility 
of  the  witness,  the  exclusion  of  the  evidence 
offered  cannot  be  considered  as  reversible 
error  in  this  case,  in  view  of  the  fact  that 
the  witness,  by  her  own  confession  and  ad- 
missions   stood    thoroughly    discredited    by 


subjects  of  Inquiry,  so  that  the  error  com- 
plained of,  under  the  express  provisions  of 
section  6006,  supra,  cannot  be  held  to  be  re- 
versible in  this  case. 

The  fourteenth  assignment  of  error  is 
liUarly  without  merit:  >(1)  There  was  no  of- 
fer to  show  that  the  witness  knew  that  Ben 
Willis  was  an  escaped  convict;  (2>  on  the 
contrary,  the  record  of  the  witness'  cross- 
examination  discloses  that  she  knew  nothing 
about  the  antecedents  or  history  of  Ben  Wil- 
lis. 

The  fifteenth  assignment  of  error  relates 
to  the  cross-examination  of  one  Ben  Fitz- 
gerald, a  witness  for  the  state,  the  sheriff 
of  Choctaw  county,  to  whom  the  accomplice, 
Ida  Rankin,  first  made  her  confession.  The 
following  question  was  asked:  "Are  you  hx- 
pecting  a  reward  should  he  (defendant)  be 
convicted  for  this  crime?"  Counsel  for  the 
state  objected  to  the  question,  and  the  objec- 
tion was  sustained,  to  which  action  the  de- 
fendant excepted. 

There  was  no  offer  to  prove  what  the  an- 
swer of  the  witness  would  have  been  had 
the  court  permitted  an  answer  to  have  been 
made.  The  question  here  involved  Is  con- 
sidered Under  the  eighth  assignment  of  er- 
ror, supra.  Furthermore,  it  may  be  stated 
that  the  court  permitted  the  witness  Fitz- 
gerald to  be  examined  upon  the  question  of 
a  reward  in  the  event  of  the  conviction  of 
the  defendant,  and  the  witness  had  previous- 
ly testified  that  he  had  received  no  promise 
of  any  reward  In  the  event  of  the  conviction 
of  this  defendant.  As  to  whether  he  expect- 
ed to  receive  a  reward  In  the  future  where 
no  promise  of  any  had  been  made  to  him 
was  extremely  speculative,  in  view  of  the 
fact  that  no  question  was  asked  as  to 
whether  any  reward  had  been  offered  for 
the  conviction  of  the  defendant,  and  the  ac- 
tion of  the  court  in  sustaining  the  objection  to 
the  question  under  such  circumstances  was 
clearly  not  erroneous. 

It  is  also  contended  that  the  trial  court 
erred  in  overruling  the  application  and  mo- 
tion of  the  defendant  tor  a  continuance  of 
said  cause.  This  application  is  based  on  the 
action  of  the  county  attorney  in  Indorsing 
the  name  of  Ida  Rankin,  a  codefendant,  on 
the  information  as  a  witness  to  be  used  in 
chief  against  this  defendant  The  name  of 
Ida  Rankin  was  indorsed  on  the  informa- 
tion on  the  day  the  case  was  called  for  trial, 
and  the  defendant  claimed  that  he  was  sur- 
prised thereby,  and  that  the  witness  Ida 
Rankin,  had  theretofore  at  all  times  claimed 
that  she  knew  nothing  incriminating  against 
the  defendant  Winfield ;  that  since  her  name 
had  been  Indorsed  on  the  information,  coun- 
sel for  the  defendant  had  learned  from  the 
witness  Ida  Rankin  that  she  expected  to 
swear  to  enough  facts  agaiast  this  defendant 
to  convict  him,  and  that  if  given  an  opportun- 
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Ity,  the  defendant  conld  produce  witnesses 
to  disprove  the  testimony  of  Ida  Rankin,  and 
also  conld  get  witnesses  to  show  that  the 
said  Ida  Rankin  was  angry  with  the  defend- 
ant and  his  wife,  and  was  thereby  jperson- 
ally  prejudiced  against  this  defendant. 

The  record  shows  ttiat  the  only  witness 
named  by  the  defendant  by  whom  he  ez> 
pected  .to  contradict  the  witness  Ida  Rankin 
as  to  any  specific  testimony  of  said  witness 
directly  connecting  this  defendant  with  the 
commission  of  the  crime  was  one  Gus  Ashley, 
and  it  appears  that  the  said  Gas  Ashley  was 
produced  and  testified  In  behalf  of  the  de- 
fendant. It  also  appears  that  other  witness- 
es were  produced  by  the  defendant,  who  tes- 
tified to  statements  made  by  the  witness 
Ida  Rankin,  which  were  denied  by  her,  show- 
ing her  animosity  against  the  defendant  and 
his  wife,  so  that  the  action  of  the  court  in 
denying  the  application  for  a  continuance 
did  not  operate  to  deprive  the  defendant  of 
the  evidence  which  he  stated  he  could  ob- 
tain bad  the  continuance  been  granted. 

[8]  Applications  for  a  continuance  are  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  a  conviction  will  not  be  reversed 
because  the  trial  court  overruled  such  an  ap- 
plication, unless  a  manifest  abuse  of  such 
discretion  appears.  Reed  v.  State,  14  OkL 
Cr.  651,  174  Pac.  800. 

As  this  record  discloses  that  the  defendant 
was  able  to  produce  the  only  witness  named 
in  the  application  for  a  continuance  by  whom 
he  expected  to  prove  facts  contradicting  the 
said  Ida  Rankin,  and  also  as  the  record 
discloses  that  other  witnesses  not  named  in 
the  application  were  produced  to  prove  the 
otixee  facts  which  the  defendant  alleged 
could  have  been  proven  had  a  continuance 
been  granted,  it  is  clear  that  the  trial  court 
did  no  prejudice  to  the  defendant  In  this 
Instance  by  overruling  the  motion  for  a  con- 
tinuance. 

It  is  also  contended  that  the  trial  court 
erred  in  not  reopening  the  case,  after  both 
sides  had  dosed,  for  the  purpose  of  permit- 
ting the  defendant  to  Introduce  one  DufF  Cok- 
er  as  a  witness  to  contradict  the  witness  Ida 
Rankin. 

[10]  It  was  within  the  discretion  of  the 
trial  court  to  reopen  the  case  for  this  pur- 
pose; and,  unless  a  clear  abuse  of  discretion 
appears,  no  question  is  presented  for  review 
on  appeal.  Fred  Felice  v.  State,  No.  A-330T 
(not  yet  [officially]  reported)  194  Pac.  251; 
Shires  t.  State,  2  Okl.  Or.  88,  90  Pac.  1100; 
Hampton  t.  State,  7  OikL  Or.  291,  123  Pac. 
671,  40  li.  R>  A.  (N.  8.)  43;  Wood  v.  State, 
11  Okl.  Cr.  176,  144  Pac.  391 ;  Dir  v.  State, 
15  Okl.  Cr.  659,  179  Pac  624;  Tlngley  v. 
State.  16  Okl.  Cr.  639.  184  Pac.  699. 

After  the  close  of  the  case,  the  defendant 
offered  to  introduce  the  testimony  of  Duft 
Coker,  and  in  the  offer  stated  that  the  de- 
fendant knew  nothing  about  the  fiict  that 


the  said,  Duft  Coker  would  testify  to  cer- 
tain matters  contradictory  of  the  witness 
Ida  Rankin  until  9  o'clock  of  the  morning 
of  the  day  on  which  the  witness  was  ofTered ; 
that  defendant  learned  of  such  fact  from  one 
of  his  counsel,  and  thereafter  immediately 
proceeded  to  have  the  said  witness  called  by 
telephone  at  his  residence  at  Ft  Towson, 
Okl.,  a  distance  of  35  miles  from  the  city  of 
Antlers,  the  place  of  the  trial;  that  the 
said  witness  immediately  responded,  but  ar- 
rived in  court  after  the  case  had  been  closed 
by  both  sides. 

There  is  no  showing  as  to  how  long  coun- 
sel for  the  defendant  had  known  of  the  facts 
which,  it  is  alleged,  the  said  Duff  Coker 
would  testify  to.  We  are  of  the  opinion  that 
no  manifest  abuse  of  discretion  is  shown  by 
the  action  of  the  trial  court  in  refusing  to 
reopen  the  case  to  permit  the  defendant  to 
introduce  this  witness  in  his  behalf,  for  the 
reason  that  no  reasonable  diligence  is  shown 
to  procure  the  attendance  of  the  witness  at- 
an  earlier  time,  and  for  the  further  reason 
that  the  evidence  offered  is  cumulative  of 
other  evidence  adduced  by  the  defendant 
tending  to  contradict  the  witness  Ida  Rankin. 

It  is  also  contended  that  the  trial  court 
erred  in  refusing  to  Instruct  the  jury  to  re- 
turn a  verdict  of  not  guUty,  because  the  evi- 
dence is  insufllcient  to  sustain  the  convic- 
tion. The  conviction  is  based  largely  upon 
the  testimony  of  Ida  Rankin,  a  self-confessed 
accomplice  to  the  crime,  and  it  is  here  con- 
tended that  the  statute  requiring  the  testimo- 
ny of  an  accomplice  to  be  corroborated  by 
other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  crime  Is  not 
met  in  this  case. 

[11]  In  the  case  of  Moody  r.  State,  13 
Okl.  Cr.  327,  164  Pac.  676,  this  court  held: 

"Evidence  corroborating  an  accomplice  and 
tending  to  connect  the  defendant  with  the  com- 
mission of  the  crime  need  not  be  direct,  bat 
may  be  circumstantial  only." 

[12]  Furthermore,  It  has  been  held; 

"If  the  evidence  offered  in  corroboration  of  an 
accomplice  tends  to  connect  the  accused  with 
the  commission  of  the  crime,  its  snfflciency  is 
for  the  jury  to  decide."  Alderman  v.  Territory, 
1  Okl.  Cr.  562,  98  Pac.  1026;  Hill  v.  Territory, 
16  Okl.  213,  79  Pac  757;  McGUl  r.  State,  6 
OkL  Cr.  612,  120  Pac  297. 

An  examination  of  the  record  In  this  case 
discloses  circumstantial  evidence  which  tends 
strongly  to  connect  the  defendant  with  the 
commission  of  this  crime,  and  also  contra- 
dictory statements  .on  his  part  which  are 
indicative  of  guilt 

The  trial  court  instructed  the  Jury  that 
the  vrltness  Ida  Rankin  was  an  accomplice, 
and  that  no  conviction  could  be  had  on  her 
testimony  alone;  that  her  testimony  must 
be  corroborated  by  other  evidence  which 
tended  to  c<mnect  this  defendant  with  the 
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commission  of  the  crime.  We  thints  the 
court  fully  and  fairly  covered  the  law  ap- 
plicable to  an  accomplice's  testimony,  and 
the  necessity  of  the  corroboration  of  such 
a  witness,  in  the  instructions  given  in  this 
case.  The  question  of  the  sufficiency  of  the 
corroboration,  the  court  having  Instructed  the 
Jury  properly  as  to  the  law,  was  exclusively 
the  province  of  the  Jury,  and  this  court  is 
not  authorized  to  sabstltute  its  Judgment  for 
that  of  the  Jnry  under  such  circumstances. 
Finding  no  error  in  the  record  sufficiently 
prejudicial  to  authorize  a  reversal  of  this 
Judgment,  it  is  the  opinion  of  the  court  that 
the  judgment  of  the  district  court  of  Push- 
mataha county  in  this  case  should  l>e  affirm- 
ed ;  and  it  is  so  ordered. 


DOTLE,    P.    J., 
concur. 


and    ARMSTEONQ,    J, 


cm  Wadi.  49U 
In  re  WILSON'S  ESTATE. 


(Snpreme  Court  of  Washington. 
1920.) 


(No.   15855.) 
July  12, 


1.  Cliarlties  4=»3I— Bequests  favored  hy 
eourti. 

The  courts  look  Undly  on  legacies  and  de- 
vises to  charity,  and  go  to  the  full  length  of 
their  ability  to  fulfill  them. 

2.  Wills  <S=3489 (2)— Extrinsic  evidenoe  admis- 
sible to  explain  ambiguity. 

The  intention  of  a  testator,  which  Laws 
1917,  c.  156,  i  45,  requires  to  be  regarded,  is 
generally  to  be  gathered  from  the  Instrument 
itself,  but  where  there  is  an  ambiguity  tbrongh 
misnomer  of  a  legatee,  extrinsic  evidence  is  ad- 
mitted to  show  the  real  intent  of  testator. 

3.  Wills   «=>I04— indeflnlteness   fatal. 

Where  there  is  an  ambiguity  in  a  bequest, 
and  there  is  no  extrinsic  evidence,  or  the  ex- 
trinsic evidence  does  not  directly  show  intent, 
the  bequest  fails  for  indefiniteness. 

4.  Charities  «=>  I— Charitable  lastltutlon  da- 
flned. 

The  question  of  whether  an  institution  is 
a  charitable  one  is  determined  more  by  its  deeds 
than  by  its  sustaining  methods  or  motives,  and 
an  institution  operated  by  municipal  corporation 
by  tax-raised  funds  may  nevertheless  be'  a 
charitable  institution. 

P^d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Char- 
itable Institution.] 

5.  Wills  «s>SI5— Bequest  to  "Tubereulosls 
Sanitarium"  iwld  bequest  to  dty  owning  hos- 
pital. 

Where  testator  made  a  bequest  to  each  of 
three  named  charitable  institutions,  the  third 
being  designated  as  "Tuberculosis  Sanitarium, 
all  located  in  Seattle  or  King  County,  Wash.," 
and  there  was  evidence  that  the  hospital  of 
the  city  of  Seattle  was  popularly  known  as 
"Tuberculosis     Hospital"     and     ''Tabercnlosis 


Sanitarium,"  the  dty,  as  the  owner  of  such  hos- 
pital, was  entitled  to  the  bequest. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

In  the  matter  of  the  estate  of  George  R. 
Wilson,  deceased.  From  a  portion  of  a  de- 
cree ordering  a  bequest  to  be  paid  to  the  city 
of  Seattle,  the  residuary  legatee  appeals.  Af- 
firmed. 

Poe  &  Falknor,  of  Seattle,  for  appellant 
Walter  F.  Meier    and   Geo.  A.   Meagher,' 
both  of  Seattle,  for  respondent. 

MACKINTOSH,  J.  January  27, 1914,  Geo. 
R.  Wilson  executed  his  will,  one  clause  of 
which  provided: 

"I  give  and  bequeath  five  thousand  dollars  to 
each  of  the  following  named  charitable  insti- 
tutions: Washington  Children's  Home  Society, 
Orthopedic  Hospital,  Tuberculosis  Sanitarium, 
all  located  in  Seattie  or  Kmg  County, 
Wash.    •    •    •" 

On  May  26,  1916,  the  will  was  admitted  to 
probate,  and  from  the  decree  of  distribution 
made  October  24,  1919,  the  residuary  legatee 
has  appealed,  on  the  ground  that  the  bequest 
of  $5,000  to  the  "Tuberculosis  Sanitarium"  is 
void  for  uncertainty,  in  that  no  such  chari- 
table institution  as  the  "Tubereulosls  Sanita- 
rium" existed  or  exists  in  Seattle  or  King 
county.  The  decree  ordered  this  bequest  paid 
to  the  city  of  Seattle,  as  the  owner  of  a  hos- 
pital devoted  to  the  care  and  cure  of  persons 
afflicted  with  tuberculosis. 

[1-3]  Unquestionably,  courts  in  the  admin- 
istration of  their  probate  powers  look  with 
kindliness  upon  legacies  and  devises  made  to 
the  use  of  charity,  and,  rather  than  allow 
benevolent  intentions  to  prove  abortive,  go  to 
the  full  length  of  their  ability  to  fulfill  them. 
By  section  45,  c.  166,  Laws  1917,  we  are  ad- 
monished to  have  due  regard  to  the  direction 
of  the  will,  and  to  accomplish  the  true  intrat 
and  meaning  of  the  testator.  In  re  Stewart's 
Estate,  26  Wash.  32,  66  Pac.  148,  67  Pac.  723; 
Peth  V.  Spear,  63  Wash.  291.  115  Pac.  164. 
The  intention  of  a  testator  is  generally  to  be 
gathered  from  the  instrument  Itself,  but  where 
there  is  an  ambiguity,  such  as  the  misnomer 
here,  extrinsic  evidence  is  admitted  to  show 
the  real  intent  of  the  testator.  Where  there 
is  an  ambiguity  and  there  is  no  extrinsic  evi- 
dence, or  the  extrinsic  evidence  does  not  di- 
rectly show  intent,  the  bequest  fails  for  indef- 
initeness and  uncertainty.  Bowman  t.  Do- 
mestic ft  Foreign  Missionary  Society,  etc.,  42 
Misc.  Rep.  574,  87  N.  T.  Snpp.  ^I. 

The  city  daims  that  the  evidence  eat&b- 
lishes  that  it  was  the  testator's  intention  to 
bequeath  to  it  the  $5,000  for  its  hospital.  It  ap- 
pears that  there  is  no  Institution  in  Seattle 
or  King  county  officially  known  as  the  "Tu- 
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berculosls  Sanitarium,"  but  that  In  July,  1912, 
tbe  Astl-Tubercnlosls  League  of  King  county, 
a  corporation,  then  tlie  owner  of  a  tubercu- 
losis hospital,  conT^ed  the  institution  to  tbe 
fity,  which  thereafter  has  operated  It,  sup- 
porting it  by  general  taxation  and  render- 
ing; free  service  to  those  receiving  its  care 
and  attention.  In  the  winter  of  1913-14  the 
Anti-Tuberculosis  League  was  engaged  in  an 
extensive  campaign  of  publicity  for  the  pur- 
pose of  securing  donations  to  be  used  for  the 
establishment  of  a  building  at  the  city's  hos- 
pital devoted  to  the  treatment  of  children. 
Mr.  Wilson  lived  norOi  of  the  city  of  Seattle, 
and  the  hospital  was  also  north  of  the  city 
limits,  though  some  miles  from  his  residence. 
The  testimony  of  several  witnesses  was  to 
the  effect  that  in  1914  the  city's  hospital  was 
popularly  known  by  several  designations, 
SUdi  aS'"Firlands,^  being  the  name  of  its  loca- 
tion, "Pulmonary  Hospital,"  "Pulmonary 
Sanitarium,"  "Tuberculosis  Hospital,"  "Fir- 
lands  Hospital,"  "Flrlands  Sanitarium,"  "Tu- 
berculosis Hospital  at  Flrlands,"  "Flrlands 
Tuberculosis  Hospital,"  and  "Tuberculosis 
Sanitarium."  There  ffldsted  at  the  time  but 
one  other  hospital  for  tubercular  patients, 
which  was  not  a  strictly  charitable  institu- 
tion. In  that  It  charged  fees  to  its  patients,  al- 
though the  Charges  were  but  suffldent 
to  meet  the  expense  of  operation.  This  insti- 
tution was  popularly  Icnown  as  the  "River- 
ton  Tuberculosis  Sanitarium,"  or  "Rlverton 
Pulmonary  Sanitarium  (or  Hospital),"  or 
"Rlverton  SanltariunJ  (or  Hospital)." 

[4]  Appellant  advances  the  argument  that 
the  city's  hospital  does  not  come  within  the 
description  of  the  testator  of  a  "charitable 
Institution,"  but  In  this  he  errs,  for,  as  al- 
ready adverted  to,  the  services  performed  are 
gratuitous,  though  the  source  of  the  main- 
taining 'revenue  is  derived  from  taxation. 
The  question  of  whether  an  Insdtntion  is  a 
charitable  one  is  determined  more  by  its  deeds 
than  by  its  sustaining  methods  or  motives. 
A  municipality  by  tax-raised  funds  may  op- 
erate a  charitable  Institution.  People  ex  rel. 
State  Board  of  Charities  v.  New  Torlc  So- 
ciety lor  the  Prevention  of  Cruelty  to  Chil- 
dren, 162  N.  T.  429,  66  N.  EJ.  1004;  Russell  v. 
Allai,  107  U.  8.  163,  2  Sup.  Ct  327,  27  L.  Ed. 
897;  State  v.  Board  of  Control  of  State  In- 
stitutions, 85  Minn.  165,  88  N.  W.  533. 

[I]  The  probate  court  found  that  the  evi- 
dence produced  for  the  purpose  of  identify- 
ing the  object  of  the  testator's  bounty  point- 
ed to  the  dty's  hospital  and  established  it  as 
the  place  for  which  the  testator  intended  his 
money  to  be  used.  To  the  same  conclusion 
we  are  impelled.  The  hospital  was  quite 
generally  known  by  the  exact  description  us- 
ed in  the  will,  and,  moreover,  the  paragraph 
of  the  will  which  we  have  before  us  shows 
that  Mr.  Wilson  was  giving  to  two  other  or- 
ganizations which  were  devoted  to  the  aid  of 
unfortunate    and    afflicted    children.      This, 


taken  In  oonnectI<ni  with  Qie  campaign  In 
progress  at  tb^  time  tbe  will  was  drawn, 
for  the  benefit  of  tuberculosis  children,  would 
seem  to  iralnt  unerringly  to  an  Intention  to 
Include,  with  the  other  two  recipients,  a  third 
which  was  of  the  same  class,  L  e.,  institutioiu 
which  were  performing  charltaUe  services 
for  suffering  childhood. 
Tbe  decree  may  stand  as  written. 

HOLCOMB,  C.  J.,  vid  PARKER,  MAIN, 
and  MITCHELL,  JJ.,  concur. 


(Ul  Wash.  483) 
BENNINGTON  COUNTY  SAVINGS  BANK  V. 
FRANCE  at  al.    (No.  15749.) 

(Supreme  Court  of  Washington.    July  12, 
1^0.) 

1.  Judgment  ®=3460(4)— Fasts  showlag  frasd 
to  set  aside  must  be  alleged. 

Complaint  in  an  action  to  set  aside  a  judg- 
ment on  the  ground  of  fraud  must  allege  lacti 
which  show  that  the  judgment  in  the  action 
was  induced  by  fraud. 

2.  Jadgment    4=»444  —  Perjury     aioae    act 
ground  for  setting  aside. 

Perjury  alone  is  not  an  equitable  gronnd 
for  setting  aside  a  jadgment  obtained  on  false 
testimony,  in  the  absence  of  extrinsic  or  col- 
lateral  fraud. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  Calvin  S.  Hall,  Judge. 

Action  by  the  Bennington  County  Savings 
Bank,  against  Bowe  France  and  others.  Judg- 
ment for  defendants,  and  ^lalntUC  appeals. 
Affirmed. 

James  A.  Dougan,  of  Seattle,  for  appellant. 
OrlfBn  &  Griffin  and  Y.  O.  Fros^  aU  of 
Seattle,  for  respondents. 

MAIN,  J.  The  plaintiff  brought  this  action 
in  equity  to  set  aside  a  judgm«it  claimed  to 
have  been  induced  by  perjured  testimony. 
To  tbe  second  amended  complaint,  which  will 
be  referred  to  as  the  complaint,  a  demurrer 
was  interposed,  and  sustained  by  the  trial 
court  The  plaintiff  refused  to  plead  far- 
ther, and  elected  to  stand  upon  the  com- 
plaint A  judgment  was  entered  dismissing 
the  action,  frcnn  which  the  appeal  la  prose- 
cuted. 

The  complaint  is  too  long  to  be  here  set 
out  in  full.  The  controlling  facts  therein 
alleged  will  be  summarized.  On  May  23, 
1916,  a  mortgage  purported  to  be  executed  by 
H.  B.  Petridge  covering  certain  real  property 
in  the  dty  of  Seattle  was  dellverjed  to  W.  B. 
Perkins,  and  on  the  same  day  was  filed  for 
record,  which  mortgage  will  be  referred  to 
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as  the  Perkins  mortgage.  Subsequently  tbls 
mortgage  was  assigned  and  transferred  to 
the  Bennington  County  Savings  Bank,  the 
appellant  On  June  20,  1916,  H.  B.  Petridge 
executed  and  delivered  to  Rowe  France  and 
others  a  mortgage,  wlilcb  included  the  same 
property  covered  by  the  Perkins  mortgage. 
This  mortgage  was  also  filed  tor  record,  and 
will  be  referred  to  as  the  France  mortgage. 

[1,  2 J  On  the  26th  day  of  December,  1916, 
the  action  was  brought  In  the  superior  court 
of  King  county  to  foreclose  the  France  mort- 
gage. The  holder  of  the  Perkins  mortgage 
was  a  party  to  the  action.  The  controversy 
there  was  one  of  priority.  The  Bennington 
County  Savings  Bank  claimed  that  its  mort- 
gage was  superior,  and  the  holders  of  the 
France  mortgage  made  a  like  claim  as  to 
tb^  mortgage^  In  that  action  it  appeared 
that  A.  C.  Petridge,  the  son  of  H.  B.  Petridge, 
bad  signed  and  delivered  the  Perkins  mort- 
gage without  the  knowledge  or  consent  of  his 
father.  H.  B.  Petridge  testified  that  he  had 
not  Bigned  the  Perkins  mortgage,  or  author- 
ized it  to  be  signed  in  his  name,  and  bad  no 
knowledge  thereof  untU  after  he  had  execut- 
ed the  France  mortgage.  The  trial  resulted 
in  a  Judgment  sustaining  the  priority  of  the 
France  mortgage.  From  tbis  judgmoit  no 
aiq;>eal  was  prosecuted.  Subsequently  A.  C. 
Petridge  was  indicted  for  forgery  for  signing 
bis  father's  name  to  the  Perkins  mortgage, 
and  tried  and  convicted.  Upon  the  trial  of  the 
criminal  action  the  father  testified  that  he 
bad  anttiorized  his  son  to  sign  his  name  to 
the  Perkins  mortgage,  and  that  it  was  done 
with  his  consent  and  approvaL  The  criminal 
action  was  appealed  to  this  court,  where  the 
Judgment  of  conviction  was  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss 
the  action.  This  holding  was  based  larg^y, 
If  not  entirely,  upon  the  testimony  of  H.  B. 
Petridge,  the  father,  in  the  criminal  action, 
to  the  effect  that  he  had  authorized  the  sign- 
ing of  his  name  to  the  Perkins  mortgage  and 
that  he  knew  all  about  it  It  thus  appears 
that  H.  B.  Petridge  testified  one  way  in  tbe 
civil  actl(Hi  and  diametrically  tbe  opposite  in 
the  criminal  action. 

Tbe  complaint  charges  that  the  Judgment 
In  tlie  civU  action  was  induced  by  perjured 
testimony,  and  was  therefore  fraudulent. 
More  than  one  year  elapsed  after  the  entry  of 
tbe  Judgment  of  foreclosure  before  the  present 
action  wag  instituted.  To  sustain  the  right 
to  maintain  this  action  it  is  necessary  that  the 
complaint  allege  facts  which  show  that  the 


Judgmont  In  the  action  on  the  mortgages  was 
induced  by  fraud.  If  there  were  fraud,  it  was 
in  the  fact  that  H.  B.  Petridge  had  testified 
falsely  in  that  action.  It  is  a  settled  rule  In 
this  state  that  perjury  alone  is  not  an  equita- 
ble ground  for  setting  aside  a  Judgment  obtain- 
ed on  false  testimony,  in  the  absence  of  ex- 
trinsic or  collateral  fraud.  McDougall  v. 
Walling,  21  Wash.  478,  58  Pac.  669.  75  Am. 
St.  Rep.  849;  Friedman  v.  Manley,  21  Wash. 
675,  59  Pac.  490;  Meeker  v.  Waddle,  88  Wash. 
628,  145  Pac.  967;  Robertson  v.  Freebury,  87 
Wash.  558,  1S2  Pac.  6,  U  R.  A.  1916B,  883; 
Godfrey  v.  Camp,  95  Wash.  674,  164  Pac.  210, 

168  Pac.  619;  Burke  v.  Bladine,  99  Wash.  383, 

169  Pae  811.  In  the  Robertson  Case  tbe 
question  was  thoroughly  re-examined,  and 
the  rule  of  tbe  prior  cases  adhered  to.  It 
was  further  held  in  that  case  that  the  per- 
jury or  false  testimony,  even  if  admitted,  Is 
not  sufiident  to  relieve  a  case  from  the  force 
of  tbe  rule. 

If  It  be  assumed  that  H.  B.  Petridge  tes- 
tified truthfully  In  the  criminal  action,  and 
that  as  a  result  of  sucb  testimony  the  Judg- 
ment of  convictl(Hi  was  reversed  by  tbis  court, 
this  amounts  to  no  more  than  an  admission 
that  his  testimony  in  the  civil  action  was 
false  and  untrue.  The  case  of  Rowe  v.  Sil- 
baugh,  182  Pac.  676,  is  distinguishable.  There 
there  was  extrinsic  or  collateral  fraud,  which 
induced  the  superior  court  to  assume  Juris- 
diction and  render  Judgment  in  the  case.  In 
that  case  there  was  an  affidavit  ofnonresi- 
dence,  whidi  was  in  fact  not  true.  In  both 
tbe  cases  of  Robertson  t.  Freebury,  supra,  and 
Burke  v.  Bladine,  supra,  an  except  is  quoted 
with  approval  from  Pico  v.  Cohn,  91  Cal.  129, 
25  Pac.  970,  27  Pac.  537,  13  L.  R.  A.  336,  26 
Am.  St  Rep.  169,  wherein  there  is  pointed 
out  what  wUl  constitute  extrinsic  or  collat- 
eral fraud;  <me  Instance  being  the  keeping 
of  the  unsuccessful  party  "in  ignorance  of 
the  suit."  The  Sllbaugh  Case  falls  within 
that  class.  There  the  unsuccessful  party  was 
kept  in  ignorance  of  the  suit,  even  though  re- 
siding on  the  land  in  controversy. 

To  hold  in  this  case  that  the  false  testi- 
mony in  the  dvil  case  constituted  fraud,  in 
view  of  the  course  taken  by  the  criminal  case, 
and  therefore  was  not  within  tbe  rvde  of  the 
cases  above  cli:ed,  wotild  be  to  make  a  distino- 
tion  where  no  substantial  difference  exists. 

The  Judgment  will  be  affirmed. 

HOLCOMB,  0.  J.,  and  PARKER,  MAC- 
KINTOSH, and  MITOHBLL,  JJ.,  concur. 
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8CHMELLINQ  v.  HOFFMAN   at  ax. 
(No.  15771.) 

(Supreme  Court  of  Washington.    July  7,  1920.) 

1.  Jadgment  4s»52l— Cross-oomplalnt  In  ae> 
tion  to  qnlet  title  acquired  under  a  Judgment 
not   collateral    attack. 

Where  an  action  ig  brought  against  the 
former  owner  or  hie  grantee  to  quiet  title  to 
property  acquired  by  the  deed  of  a  commission- 
er appointed  by  the  court  in  a  former  Buit 
wherein  there  was  no  appearance  on  the  part 
of  defendant  therein,  a  cross-complaint  by  such 
former  owner  or  his  grantee,  attacking  the 
validity  of  that  former  judgment  and  commis- 
sioner's deed,  constitutes  a  direct  and  not  a 
collateral  attack. 

2.  Pleading  «s>4— Error  In  entitling  Im  mate- 
rial. 

If  the  facts  net  forth  in  a  pleading  entitle 
one  to  relief,  it  is  wh<dly  immaterial  by  what 
name  the  pleading  is  called,  especially  as  to  an 
answer  where  the  facts  alleged  are  denied  by 
reply,  and  no  complaint  as  to  the  designation 
is  made  antD  evidence  is  offered. 

3.  Process  «=385— Statutory  requirements  as 
to  publication  of  summons  must  bo  aocurately 
taken. 

The  method  of  acquiring  jurisdiction  by  the 
publication  of  summons  under  Rem.  Code.  1915, 
I  228,  is  in  derogation  of  common  law,  and  the 
well-established  rule  requires  that  the  statu- 
tory requirements  be  accurately  taken  in  order 
to  confer  upon  the  court  jurisdiction  over  the 
defendant,  although  sabject-matter  of  the  ac- 
tion is  within  the  power  of  the  court. 

4.  Process  9=396(4) —Nonresldenee  essential 
to  service  by  publication. 

Under  Rem.  Code  1915,  |  228,  there  is  no 
authority  to  publish  summons  without  the  fil- 
ing of  an  affidavit  of  the  plaintiif,  his  agent  or 
itttomey,  stating  that  he  believes  the  defendant 
is  not  a  resident  of  the  state  or  cannot  be  found 
therdn. 

5.  Process  <S='89— Absence  of  good  faltb  of 
plaintiff  making  affidavit  for  publloatlon  held 
shown. 

In  an  action  involving  validity  of  judgment 
entered  after  publication  of  summons,  a  find- 
ing by  the  trial  court  that  plaintiff's  affidavit 
that  he  believed  the  defendant  was  not  a  resi- 
dent of  the  state  was  not  made  in  good  faith 
held  justified. 

6.  Process  ^=>89— Reasonable  effort  should  be 
made  to  And  defendant  prior  to  substituted 
sorvloe. 

It  is  not  necessary  that  all  conceivable 
means,  should  be  used,  but  an  honest  and  rea- 
sonable effort  should  be  made  to  find  the  de- 
fendant prior  to  substituted  service  of  pro- 
cess under  Rem.  Code  1916,  {  228. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
Bverett  Smith,  Judge. 


Action  by  Julius  Scbmelliiig  against  Au- 
gust HofTman  and  wife.     Judgment  for  de- 
fendants, and  plaintiff  appeals.     Affirmed. 
Russell  &  Bllnn,  of  Seattle,  for  appellant 
Dan  Barle,  of  Seattle,  for  respondents. 

MITCHELL,  J.  In  1913  Laura  Atwood 
and  husband  owned  the  real  property  In- 
volved in  this  action.  They  entered  Into  a 
written  contract  with  one  L.  V.  Baker  for 
the  sale  of  the  lots,  which  are  situated  in 
Seattle,  Wash.  Thereafter  Baker  assigned 
hla  rights  tinder  the  contract  to  the  plaintiff. 
In  January,  1914,  Mrs.  Atwood  and  her  hus- 
band sold  the  property  to  William  Hoffman, 
subject  to  the  Baker  contract.  In  1917  tl»e 
plaintiff,  claiming  he  had  fully  paid  up  on 
bis  CMitract  and  failing  to  get  a  deed,  brragbt 
an  action  aga,lnst  William  Hoffman  and 
wife  to  acquire  title  to  the  property.  In 
that  action,  upon  service  by  publication  of 
summons,  there  was  no  appearance  by  the 
defendants,  there  was  Judgment  for  the 
plaintiff,  and  a  commissioner  appointed  t>y 
the  court  conveyed  the  property  to  plaintiff 
on  October  14,  1917.  By  a  deed  dated  Au- 
gust 14,  1918  (recorded  August  19,  1918).  Wil- 
liam HoCTman  and  wife  conveyed  the  proper- 
ty to  the  defendant  August  Hoffman.  There- 
after, July,  1919,  the  present  suit  was  bronglit 
by  plaintiff  to  quiet  his  title  to  the  property 
against  the  claims  of  defendants  August  Hoff- 
man and  wife.  The  complaint  was  in  the 
usual  form  in  such  cases.  In  their  answer 
the  defendants  allege  in  substance  that  tbey 
are  the  owners  of  the  real  property  by  vlrtne 
of  the  deed  to  them  from  WlUlam  Hoffman 
and  wife ;  that  the  judgment  obtained  by  the 
plaintiff  in  the  former  suit  against  William 
Hoffman  and  wife  and  the  commissioner's 
deed  issued  thereunder  were  procured  by 
fraud  of  the  plaintiff,  in  that  the  affidavit 
of  plaintiff  therein  for  the  publication  of 
summons  alleged  that  those  defendants  were 
nonresidents  of  the  state,  and  could  not  l>e 
found  therein;  althougb  during  all  the  years 
from  1913  to  1919  said  William  Hoffman  and 
wife  were  continuous  residents  of  Seattle, 
that  he  was  engaged  therein  as  a  painting 
contractor;  their  names  were  to  be  found 
in  the  official  city  directory.  In  the  telephone 
directory  of  the  city,  and  his  residence  was 
well  known  to  his  agent  in  Seattie,  to  whom 
the  plaintiff  had  nrade  certain  payments  for 
William  Hoffman  on  the  real  estate  contract; 
that  none  of  the  defendants  In  either  suit 
knew  anything  about  the  former  suit  until 
about  the  time  of  the  commencement  of  the 
present  action;  and  that  plaintiff  has  never 
completed  the  payments  on  his  real  estate 
contract,  but  that  the  balance  due  thereon  is 
in  dispute,  and  can  be  determined  only  by 
an  accounting.  The  answer  contained  the 
prayer  that  the  former  judgment  and  oom- 
missioner's  deed  be  canceled  and  that  an 
accounting  be  had.     The  allegations  of   the 
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answer  were  denied  by  a  reply.  Upon  the 
trial,  findings  and  conclnslons  were  made  sus- 
taining the  cbarges  In  tbe  answer,  and  a 
Judgment  was  entered,  canceling  the  deed 
made  by  the  commissioner  appointed  in  tbe 
first  suit,  and  directing  an  accounting  to  be 
had.    The  plaintiff  has  appealed. 

[1,2]  It  is  contended  by  appellant  that  the 
trial  court  erred  in  permitting  the  defendants 
in  this  action  to  attadc  the  judgment  in  the 
former  one,  on  the  score  that  It  is  a  collateral 
attack  upon  the  judgment  of  a  court  of  rec- 
ord having  jurisdiction  of  the  subject-matter 
of  the  action.  The  attack,  however,  In  the 
present  case  Is  direct.  Respondents  specif- 
ically attack  the  regularity  and  validity  of 
tbe  Judgment  In  the  former  suit  upon  the 
ground  of  fraud  on  the  part  of  plaintiff  in 
the  taking  of  steps  necessary  under  the  stat- 
ute to  resort  to  the  publication  of  summons 
against  the  defendants  therein.  We  are  sat- 
isfied that  where  an  action  Is  brought  against 
the  former  owner  or  his  grantee  to  quiet  the 
title  to  property  acquired  by  the  deed  of  a 
commissioner  appointed  by  the  court  in  a 
former  suit  wherein  there  was  no  appear- 
ance on  the  part  of  the  defendant  therein, 
a  cnws-complalnt  by  such  former  owner  or 
bis  grantee,  attacking  the  validity  of  that 
former  Judgment  and  commissioner's  deed, 
constitutes  a  direct  and  not  a  collateral  at- 
tack. Appellant's  apparent  confusion  as  to 
the  character  of  the  attack  in  this  case 
seems  to  proceed  largely  from  the  fact  that 
the  portion  of  the  answer  constituting  the 
attack  la  designated  an  aflBrmatlve  defense 
rather  than  a  cross-complaint  But,  under 
our  code  procedure.  If  the  facts  set  forth  in 
a  pleading  entitle  one  to  relief  it  is  wholly 
Immaterial  by  what  name  the  pleading  is 
called,  especially  in  those  cases  where,  as 
here,  the  facts  alleged  were  denied  by  a  reply 
and  no  complaint  as  to  the  designation  of 
the  answer  was  made  unless  and  until  evi- 
dence was  offered,  and  even  then  appellant 
only  objected  unless  the  attack  on  the  judg- 
ment in  the  former  action  was  by  reason  of 
the  fact  either  that  a  return  of  "not  found" 
was  not  made  therein,  or  that  no  affidavit  by 
the  plaintiff  or  any  one  in  his  behalf  that  de- 
fendant therein  was  not  a  resident  of  the 
state,  and  could  not  be  found  within  the  state 
had  been  filed.  The  objection  went  not  to 
the  form  or  designation  of  pleading,  but  only 
to  the  introduction  of  evidence  tending  to 
show  the  fraud  alleged. 

That  the  title  given  to  a  pleading  is  imma- 
terial has  been  repeatedly  held  by  this  court. 
Smith  V.  DrlscoU,  94  Wash.  441, 162  Pac.  672. 
I^  R.  A.  1917C,  1128;  I^wrence  v.  Halver- 
son,  41  Wash.  534,  83  Paa  889;  Casey  v. 
Oakes,  17  Wash.  409,  60  Pac.  63.  As  applied 
to  an  answetr  the  rule  la  tersely  stated  in 
the  case  of  Brown  v.  Massey.  19  Okl.  482, 
92  Pac.  246,  as  foUows: 

"^f  the  facts  pleaded  are  sufficient  to  au- 
thorize tbe  granting  of  affirmative  relief,  and 
tbe  affirmative  relief  la  prayed  for  by  the  an- 


swer, then  It  is  tlie  duty  of  the  4Sourt  to  treat 
it  as  a  cross-petition,  regardless  of  what  tbe 
pleader  may  call  it" 

[3, 4]  On  the  other  branch  of  the  case  sec- 
tion 228,  Rem.  Code,  provides: 

"When  tbe  defendant  cannot  be  found  with- 
in the  state  (of  which  the  return  of  tbe  sheriff 
of  the  county  In  which  the  action  is  brought,, 
that  the  defendant  cannot  be  found  in  tbe 
comity,  is  prima  facie  evidence),  and  upon  the 
filing  of  an  affidavit  of  the  plaintiff,  bis  agent  or 
attorney,  with  the  clerk  of  the  court,  stating 
that  he  believes  that  the  defendant  is  not  a  res- 
ident of  the  state,  or  cannot  be  found  therein, 
*  *  *  and  stating  the  existence  of  one  of 
the  cases  hereinafter  specified,  service  may  be 
made  by  publication  of  the  summons.    •    *    •  " 

The  method  of  acquiring  Jurisdiction  by 
the  publication  of  summons  is  In  derogation 
of  the  common  law,  and  the  well-established 
rule  requires  that  all  the  statutory  require- 
ments be  accurately  taken  in  order  to  confer 
upon  the  court  jurisdiction  over  the  defend- 
ant, although  the  subject-matter  of  the  ac- 
tion is  withlo  the  imwer  of  the  court  By 
the  statute  above  quoted,  there  is  no  author- 
ity to  publish  summons  without  the  filing  of 
an  affidavit  of  the  plaintiff,  his  agent  or  at- 
torney, stating  that  he  believes  the  defendant 
is  not  a  resident  of  the  state  or  cannot  be 
found  therein.  In  the  suit  against  William 
Hoffman  and  wife  the  affidavit  filed  was 
made  by  the  plaintiff,  and  appears  regular 
upon  its  face.    Among  other  things  it  says: 

"That  he  believes  that  tbe  defendants  William 
Hoffman  and  Bmelie  Hoffman,  his  wife,  are  not 
residents  of  the  state  of  Washingtoo,  and  that 
they  cannot  be  found  therein;  that  the  place  of 
residence  of  the  said  William  Hoffman  and 
Emelie  Hoffman  are  unknown  to  this  plaintiff." 

It  is  the  absence  of  good  faith  on  the  part 
of  the  plaintiff  In  making  such  statements 
that  constitutes  the  grounds  for  the  attack 
on  that  judgment,  and  convinced  the  trial 
court  of  the  fraud  alleged. 

[i,  t]  The  appellant  was  not  acquainted 
with  William  Hoffman  or  his  wife.  However, 
the  evidence  in  the  case  abundantly  Justifies 
tbe  findings  made  by  the  trial  court.  It 
shows  that  during  all  the  years  from  1913 
down  to  the  commencement  of  the  present 
suit  Wllliank  Hoffman  and  wife  were  openly 
and  notoriously  residents  of  Seattle;  that 
said  William  Hoffman  in  his  own  name  and 
with  several  of  his  sons  was  engaged  in  busi- 
ness in  Seattle  as  a  painting  contractor ;  that 
during  those  years  the  official  city  directory 
of  Seattle  gave  the  names  of  Hoffman  and 
wife,  and  that  their  names  or  the  name  of 
some  member  of  the  family  were  to  be  found 
in  the  city  telephone  directory  during  all 
those  years;  and  that  at  the  date  of  the 
affidavit  for  the  publication  of  summons  the 
agents  of  William  Hoffman  and  wife  to  whom 
paymoits  made  by  plaintiff  on  the  real  es- 
tate contract  were  delivered,  were  still  re- 
siding and  doing  business  in  Seiattle.    Aj^ 
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t)eUaat  admitted  that  at  and  before  making' 
the  afladavlt  for  publication  of  tbe  summons 
In  that  case  the  only  thing  he  did  to  learn 
the  whereabouts  of  WlUlam  Hoffman  and 
wife  was  to  have  his  attorney  in  that  case 
(who  did  not  testify  in  the  present  case)  re- 
port that  William  Hoffman  and  wife  could 
not  be  found  at  an  address  suggested  by  a 
subagent  who  acted  for  tbe  collection  agents 
of  the  HoSmans.  Under  the  facts  in  this 
case  it  la  difficult  to  understand  how  the 
sheriff  by  his  deputy  could  have  rather 
promptly  made  a  return  of  "not  found,"  un- 
less as  suggested  by  counsel  for  respondents, 
it  was  purely  perfunctory.  The  situation 
here  shows  the  wisdom  of  the  statute  requir- 
ing something  more  than  the  return  of  "not 
found"  by  the  sheriff,  and  yet,  if  all  the  avail- 
able, reliable,  and  easily  accessible  sources 
of  information  to  be  had  at  the  date  of  the 
affidavit  by  tbe  plaintiff  in  tbe  former  suit, 
aa  to  the  residence  of  William  Hoffman  and 
wife,  may  be  wholly  ignored,  then  the  right 
to  resort  to  constructive  service  of  process 
by  publication,  based  as  it  is  on  the  ground 
of  necessity,  may  be  readily  made  a  weapon 
to  practically  deprive  a  resident  defendant  of 
the  sacred  right  of  having  his  day  in  court. 
It  is  not  necessary  that  all  conceivable  means 
should  be  used,  but  an  honest  and  reasonable 
effort  should  be  made  to  find  the  defeadant 
prior  to  substituted  service  of  process. 

We  are  satisfled  the  spirit  and  Intent  of 
the  statute  were  not  complied  with  in  the 
making  of  the  affidavit  upon  which  tbe  pub- 
lication of  summons  was  bad  in  the  former 
case,  that  there  was  no  Jurisdiction  of  the 
defendants  acquired  in  that  case,  and  that 
tbe  court  properly  set  aside  and  canceled  the 
commissioner's  deed  Issued  in  pursuance  of 
the  Judgment  therein; 

The  judgment  in  this  case  is  entirely  Just 
and  equitable  under  the  circumstances  in 
providing  for  an  accounting  between  the  par^ 
ties,  whereupon,  if  it  shall  be  found  appel- 
lant has  made  full  payments  on  bis  real  es- 
tate contract,  he  will  be  entitled  to  the  land ; 
otherwise  he  will  be  compelled  to  pay  the 
iMlance  due,  or  forfeit  his  rights'  in  accord- 
ance with  the  terms  of  the  contract 

The  Judgment  is  affirmed. 

HOLGOMB,  0.  J.,  and  PARKER,  MAIN, 
and  MACKINTOSH,  JJ.,  concur. 


(Ill  Wash.  EtE] 

STATE  V.  THOMPSON.     (No.  I564S.) 

(Supreme  Co'nrt  of  Washington.    July  IS, 
1920.) 

f.  Game  «s»6— State  game  wardea  not  author- 
ized to  permit  killing  of  bluo  grouse  In  Co- 
lumbia eounty. 
Under  Laws  1917,  p.  762,  $  3,  denouncing 

tbe  killing  of  blue  grouie,  excepting  between 


certain  dates  In  certain  oonntles  not  indudinK 
the  county  of  Columbia,  and  under  section  1, 
aubd.  9,  attthoriang  comity  game  commission, 
with  permission  of  the  state  game  warden, 
"to  shorten,  dose  or  open  the  season  of  any 
upland  game  birds  of  the  state  in  tlieir  re- 
spective counties,"  the  state  game  warden  was 
not  authorised  to  permit  the  killing  of  blue 
grouse  in  tbe  county  of  Columbia  between 
specified  dates;  tbe  authority  granted  in  the 
latter  section  being  merely  to  shorten  a  season 
already  created  by  the  Legislature,  by  dosing 
or  opening  it  at  times  other  than  those  speci- 
fied, and  no  season  for  the  killing  of  blae 
grouse  in.  CJolumbia  county  liaving  been  pro- 
vided for  by  statute. 

2.  Constltnflonal  law  «=>63(l)— Exeentlves  nf 
state  Gam*  Coda  not  delegated  leglslattva 
powers. 
The  executives  of  tbe  state  Game  (3ode 
cannot   be    delegated    legislative    powers,   but 
may  be  granted  authority  to  determine  the  ex- 
pediency of  the  application  of  the  act  to  chang- 
ing local  conditions,  controlled  in  general  by  the 
act. 

Departmoit  1. 

Appeal  from  Superior  Ciourt,  OolumUa 
County;  B.  C.  Milla,  Judge. 

Bl.  y.  Thompson  was  charged  with  the  of* 
fense  of  killing  blue  grouse  in  a  certain  coun- 
ty in  the  stat&  From  an  order  sustaining  a 
demurrer  and  dismissing  the  action,  the 
State  appeals.    Reversed. 

Lindsay  L.  Thompson,  of  Olympia,  A.  F! 
Appleton,  of  Dayton,  and  Boscoe  B.  Fuller- 
ton,  of  Olympia,  for  the  State. 

B.  v.  Thompson,  of  Dayton,  pro  se. 

MACKINTOSH,  J.  The  respondent  wa« 
charged  'with  the  offense  of  ha'ving  killed 
three  blue  grouse  in  Columbia  county,  this 
state,  on  September  14,  1919,  and  upon  his 
demurring  to  the  Information  an  order  was 
entered  sustaining  the  demurrer  and  dismiss- 
ing the  action,  from  which  order  the  state 
has  appealed. 

Subdivision  9,  §  1,  &  164,  Laws  1917,  is: 

"Upon  written  application  by  the  full  mem- 
bership of  any  count;  game  commission  to  the 
state  game  warden,  permission  may  be  grant- 
ed by  the  state  game  warden  to  shorten,  dose 
or  open  the  season  on  any  of  the  upland  game 
birds  of  tbe  state,  in  their  respective  oonn- 
tles.   •    •    •" 

Section  8,  c.  164,  Laws  1917,  is: 

"Every  person  who  shall  -within  the  state  of 
Washington,  hunt,  pursue,  take,  kill,  injure, 
destroy  or  possess  any  •  •  •  blue  grouse, 
*  *  *  or  any  spedes  of  upland  game  birds, 
except  as  herein  provided,  shall  be  guilty  ot 
a  misdemeanor:  •  •  •  Provided,  further, 
that  in  the  counties  lying  east  of  the  summit 
of  the  Cascade  Mountains,  except  in  the  coun- 
ties of    *    *    *    and.  Oolumbiai  it  shall  be  law- 
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fnl  to   hatit,   pursue, 

*  *  *  bine  iTouae  between- the  first  day  of 
September  and  tbe  fifteenth  day  of  November, 
both  dates  incIusiTe,  of  the  same  year." 

The  Information  shows  that.  In  pursuance 
of  an  application  from  tbe  full  membership 
of  the  Columbia  county  game  commission, 
the. state  game  warden  had  granted  permis- 
sion to  the  county  game  commission  to  open 
a  season  for  blue  grouse  In  Columbia  county, 
and  tbat  the  commission,  pursuant  to  that 
authority,  bad  declared  It  lawful  to  bunt 
blue  grouse  from  September  1  to  November 
15,  1919.  By  section  3  of  tbe  foregoing  chap- 
ter tbe  season  pursuit  of  blue  grouse  in  Co- 
lumbia county  is  absolutely  withdrawn.  No 
open  season  for  those  birds  In  that  county 
was  provided. 

[1]  It  is  claimed  that  by  subdivision  9,  sec- 
tion 1,  above,  the  county  game  commissioners 
and  the  state  game  warden  might  create  an 
open  season  under  the  power  granted  In  tbat 
.  subdivision  to  "shorten,  close  or  open"  tbe 
season.  The  power  to  "shorten,  close  or 
open"  Is  capable  only  of  application  to  sea- 
sonal hunting;  but  where,  as  here,  such 
hunting  is  absolutely  prohibited  by  the  com- 
plete withdrawal  of  seasonal  regulation,  the 
argument  advanced  by  the  respondent,  If  ad- 
mitted, necessarily  Involves  what  would  be, 
In  effect,  tbe  creation  of  a'  season,  rather 
than  tbe  regulation  of  a  season  by  "shorten- 
ing, closing  or  opening,"  already  instituted 
by  the  Legislature.  To  so  hold  would  leave 
It  within  the  power  of  the  state  game  ward- 
en to  make  lawful  the  taking  of  game  in  all 
cases  where  the  statute  specifically  declared 
SDCh  taking  unlawful.  Subdivision  9  must 
be  so  interpreted  as  not  to  nullify  other  pro- 
visions of  tbe  act,  unless  such  interpretation 
Is  necessary  and  the  other  portions  of  tbe  act 
are  clearly  Inconsistent  with  that  subdivi- 
sion. By  Interpreting  the  word  "season"  as 
meaning  a  period  of  time  created  by  the  I^eg- 
Islatnre  for  the  pursuit  of  game,  the  entire 
act  iB  rendered  harmonious,  and  its  effective 
administration  is  materially  assisted. 

tU  The  words  "close"  and  "open"  should 
be  considered  together  with  the  word  "short- 
en," so  tbat  the  subdivision  would  read  to 
mean  that  the  state  game  warden  may,  upon 
conditions  provided  in  tbe  subdivision,  short- 
en a  season  already  created  by  the  Legisla- 
ture of  closing  or  opening  it  at  times  other 
tban  those  spedflcally  enacted ;  but  that  the 
power  is  not  granted  to  open  seasons,  where 
no  seasonal  regulation  whatever  is  provided, 
or  to  lengthen  the  time  of  a  season  'duly  cre- 
ated by  the  act.  Tbe  executives  of  tbe  state 
Game  Code  cannot  be  delegated  legislative 
powers,  but  may  be  granted  authority  to  de- 
termine the  expediency  of  tbe  application 
ot  the  act  to  duinglng  local  cixiditions,  con- 
trolled In  general  by  the  act.  The  state 
same  warden  may  determine  some  tact  or 
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take,  Uh  and  possess    state  of  circumstances  upon  wbldi  tlie  oper- 
ation of  tbe  law  deivends.    Cawsey  v.  Brick- 
ey,  82  Wash.  653,  144  Pac.  938. 

Giving  subdivision  9  the  construction 
tliat  would  empower  tbe  state  game  warden 
and  county  game  commissioners  to  allow  tbe 
killing  of  blue  grouse  in  Columbia  county, 
contrary  to  the  express  provision  of  section 
3,  wonld  t)e  to  confer  upqn  them  the  func- 
tions of  the  Legislature,  and  render  the  sub- 
dlvisltm  unconstitutional.  The  construction 
which. we  have  here  determined  leaves  tl>e 
section  free  from  objections  to  its  constitu- 
tionality, and  IiarmonizeB  It  with  the  other 
express  provisions  of  the  act. 

We  cannot  agree  with  the  respondent  that. 
If  the  county  game  commission  and  state 
game  commission  have  authority  to  crpen  the 
season  under  8ut>divlslon  9,  the  same  author- 
ity would  carry  the  power  to  declare  an  open 
season.  The  authority  given  to  "shorten, 
close  or  open"  is,  as  we  have  already  indi- 
cated, merely  an  authority  to  shorten,  and  to 
declare  the  opening  and  closing,  as  shorten- 
ed, of  hunting  not  withdrawn  from  seasonal 
regulation.  The  demurrer  should  have  been 
overruled. 
Judgment  reversed. 

HOLCOMB,  O.  J.,  and  PARKER,  MAIN, 
and  MITCHELL,  JJ.,  concur. 


(Ul  Waih.  tm 

STATE  ex  reU  BOUFFLEUR  at  al.  v.  SU- 
PERIOR COURT  FOR  PIERCE 
COUNTY.     (No.  15934.) 

(Supreme  Court  of  Washington.    Jnly  9, 1920.) 

1.  Schools  and  sohool  districts  «=>37(3)— 
Change  of  tarritory  not  allowed  on  petition 
not  signed  by  a  majority  of  beads  of  fami- 
lies. 

County  superintendent  of  public  schools 
could  not  transfer  portion  of  territory  of  one 
district  to  another  under  Rem.  Code  1915,  | 
4433,  where  it  was  made  to  appear  at  tbe 
hearing  before  the  superintendent,  or  in  the 
superior  conrt,  by  timely  objection,  that  the 
petition  for  the  change  did  not  have  tbe  signa- 
tures of  a  majority  of  the  heads  of  families  re- 
siding in  the  territory  to  be  transferred. 

2.  Schools  and  scliool  districts  «=>37(3)— What 
oonstltntes  "heads  of  families"  required  to 
sign  petition  for  transfer  of  territory. 

The  words  "beads  of  families,"  as  used  in 
Rem.  Code  1915,  i  4433,  relating  to  the  trans- 
ferring of  territory  from  one  school  district 
to  another  or  enlarging  the  boundaries  of  a 
school  district,  and  providing  that  a  majority  of 
the  heads  of  families  in  the  territory  aflFected 
must  sign  a  petition,  means  ail  heads  of  fam- 
ilies, whether  they  have  children  of  sdtool  age 
dependent  upon  them  or  not. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Head  of 
a  Family.] 
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Departmeat  1. 

Proceeding  by  the  State,  on  the  relation  of 
W.  A.  Bouffleur  and  others,  to  review  a  judg- 
ment of  the  Superior  Court  for  Pierce  Coun- 
ty, affirming  a  decision  or  order  of  the  super- 
intendent of  public  schools  for  tliat  county. 
Judgment  and  order  reversed  and  set  aside. 

H.  G.  Rowland,  of  Tacoma,  for  plaintiff. 

Hugo  Metzler,  of  Tacoma,  for  respondent 

PARKER,  J.  The  relators  seek  review  and 
reversal  of  a  Judgment  of  the  superior  court 
for  Pierce  county,  affirming  a  decision  and 
order  of  the  superintendent  of  public  schools 
for  that  county,  tKinsferring  a  portion  of  the 
territory  of  school  district  No.  83  to  school 
district  No.  124  of  that  county.  The  law  un- 
der which  such  transfer  of  territory  was  as- 
sumed to  be  made  by  the  superintendent  la 
found  in  section  4433,  Rem.  Code,  which,  so 
far  as  pertinent  to  our  presmt  inquiry,  reads 
as  follows: 

"For  the  purpose  of  transferring  territory 
from  one  district  to  another  or  enlarging  the 
boundaries  of  any  school  district,  a  petition  in 
writing  shall  be  presented  to  the  county  super- 
intendent, signed  by  a  majority  of  heads  of 
families  residing  in  the  territory  which  it  is 
proposed  to  transfer  or  include,  *  *  • 
which  petition  sliall  describe  the  change  which 
it  is  proposed  to  have  made." 

This  is  followed  by  provisions  for  the  glv 
lag  of  notice  and  for  a  hearing  before  the 
superintendent,  and  rendering  of  a  decision 
by  him  as  to  whether  or  not  the  proposed 
change  shall  be  made  and  the  making  of  an 
order  by  him  accordingly.  The  only  ques- 
tions considered  by  the  superior  court,  and 
to  be  here  considered,,  are:  (1)  Whether  or 
not  the  filing  of  the  petition  with  the  super- 
intendent, signed  by  a  "majority  of  the  heads 
of  families  residing  in  the  territory,"  is  ju- 
risdictional ;  that  Is,  whether  or  not  the  su- 
perintendent is  authorized  to  entertain  the 
question  of  such  a  change  of  territory  in  a 
given  case  without  the  filing  of  such  a  peti- 
tion with  him;  and  (2)  whether  or  not  the 
petition  filed  with  him  upon  which  he  acted 
In  this  controversy  was  signed  by  the  re- 
quired number  of  such  qualified  persons. 

[1]  As  to  the  first  question  it  seems  plain 
to  us  that  the  superintendent  is  constituted 
a  special  tribunal  of  limited  jurisdiction  for 
the  purpose  of  determining  the  question  of 
whether  or  not  the  change  of  territory  shall 
be  made,  and  that  he  can  rightfully  enter- 
tain the  question  In  a  given  case  only  when 
the  question  Is  presented  to  him  In  the  man- 
ner and  after  giving  the  notice  prescribed  by 
law.  Should  he  entertain  the  question  of  a 
change  In  a  given  case  upon  a  petition  whlcli, 
After  due  Inquiry,  he  finds  does  contain  the 
signatures  of  a  majority  of  the  "heads  of 
families  residing  in  the  territory,"  an  Inter- 
ested person,  thereafter  seeking  to  have  the 
question  of  the  sufficiency  of  such  a  petition 


as  to  the  required  number  of  sigoatores  re- 
viewed in  the  courts  after  the  change  is  fully 
consummated  and  new  rights  of  the  req)ec- 
tive  districts  became  vested  flowing  from 
acts  done  by  or  on  their  behalf  upon  the 
faith  of  such  change  being  lawfully  made,  it 
is  highly  probable  that  an  estopi)el  would 
arise  as  against  all  such  persons  so  challeng- 
ing the  sufficiency  of  the  petition,  since  nec- 
essarily the  sufficiency  of  the  number  of  sig- 
natures to  such  petition  becomes  one  of  fact 
as  well  as  law.  That,  however.  Is  not  thia 
case.  It  is  not  claimed  here  that  there  is  any 
estoppel  or  laches  which  can  be  Invoked  as 
against  these  relators.  Their  challenge  to 
the  sufficiency  of  the  petition  here  in  ques- 
tion was  manifestly  timely  made.  We  are 
therefore  of  the  opinion  that  If  it  was  made 
to  appear  at  the  hearing  of  this  case  in  the 
superior  court  that  the  petition  did  not  nave 
the  signatures  of  "a  majority  of  the  heads 
of  families  residing  in  the  territory,"  the  de- 
cision and  order  of  the  superintendent,  and 
the  judgmait  of  the  superior  court,  affirming 
such  order  and  decision,  must  be  reversed. 

The  petition  here  In  question  was  filed 
with  the  superintendent  on  May  17,  1919. 
Thereafter  due  notice  being  given,  a  hearing 
was  had  t>efore  him,  at  which  these  relators 
and  other  Interested  persons  remonstrated 
against  the  making  of  the  proposed  change. 
Thereafter,  on  August  8,  1910,  the  superin- 
tendent, being  of  the  opinion  that  the  peti- 
tion was  signed  by  the  required  number  of 
persons  qualified  to  sign  such  petition,  made 
his  decision,  ordering  the  change  of  the  ter- 
ritory substantially  as  prayed  for  by  the  pe- 
titioners. Thereafter  the  matter  was  timely 
brought  into  the  superior  court,  where  a 
bearing  was  had  and  evidence  adduced  toudi- 
Ing  the  questions  above  noticed,  and  on  May 
29,  1920,  the  superior  court  rendered  its  de- 
cision and  Judgment  affirming  the  dedsioD 
and  order  of  the  superintendent,  wherein  it 
found,  among  other  things: 

"That  said  petition,  filed  with  the  comity  su- 
perintendent of  public  schools,  contained  the 
names  of  a  majority  of  the  residents  and  heads 
of  families  of  said  disputed  territory,  petition- 
ed to  be  transferred  as  hereinafter  described, 
who  bad  dependent  upon  them  for  support,  care, 
and  education,  children  of  school  age.    •    •    • 

"That  said  petition  did  not  contain  a  major- 
ity of  the  names  of  residents,  heads  of  families 
of  said  disputed  territory,  who  had  dependent 
upon  them  other  persons  than  diildren  of  school 
age." 

[2]  It  Is  apparent  from  the  record  before 
us  that  the  court  affirmed  the  decision  and 
order  of  the  superintendent  upon  the  theory 
that  the  words  "heads  of  families,"  as  used 
in  the  law  above  quoted,  means  only  heads  ot 
families  having  children  of  school  age  de- 
pendent upon  them,  and  excludes  heads  of 
families  having  others  dependent  upon  theno, 
and  that,  since  the  petition  had  the  signa- 
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tares  of  a  majority  ot  beads  of  famiUes  bar- 
ing cblldren  of  school  age  dependent  ■apon 
tbem.  It  was  sufflcient,  tbough  It  did  not  con- 
tain the  signatures  of  a  majority  of  the 
beads  of  families  of  the  territory  proposed  to 
be  changed,  having  others  dependent  upon 
them.  So  the  question  is:  Do  the  words 
"heads  of  families,"  as  used  In  the  law,  have 
the  restricted  meaning  which  Is  the  basis  ot 
the  decision  of  tbe  superintendent  and  the 
trial  court?  Nowhere  in  our  school  statutes 
la  to  be  found  any  definition  of  the  words 
"heads  of  families."  We  must,  therefore,  we 
think,  look  to  the  primary  common  accepta- 
tion of  the  meaning  of  the  word  "family." 
No  authority  or  decision  has  come  to  our 
notice  suggesting  the  view  that  the  word 
"family"  has  any  such  restricted  meaning  as 
has  been  attributed  to  it  by  the  superintend- 
ent and  the  sui>erior  court,  in  the  absence  of 
a  statutory  definition  so  restricting  the  mean- 
ing of  the  word.  In  Dodge  v.  Boston  &  Prov- 
idence B.  Co.,  154  Mass.  299,  28  N.  B.  243, 
13  L.  B.  A.  318,  it  is  said: 

"The  word  'family'  has  severiQ  meanings.  Its 
primary  meaning  is  a  collective  body  of  per- 
sons who  live  in  one  house  and  under  one  head 
or  management.  Its  secondary  meaning  is 
those  who  are  of  tbe  same  lineage,  oi  descend 
from  one  common  progenitor.  Unless  the  con- 
text manifests  a  different  intention,  tbe  word 
family'  is  usually  construed  in  its  primary 
sense." 

Observations  ot  similar  Import  may  bo 
found  In  Wilson  v.  Cochran,  31  Tex.  677,  98 
Am.  Dec.  553 ;  Arnold  v.  Waltz,  53  Iowa,  706, 
6  N.  W.  40,  36  Am.  Rep.  248,  and  many  other 
decisions,  where  the  meaning  of  the  word  *.s 
uncontrolled  .by  some  express  words  of  defini- 
tion to  be  found  In  tbe  statute  or  document 
in  whldi  it  may  be  used.  19  Cyc.  461;  Bou- 
vler's  Law  Diet  (Bawle's  8d  Ed.)  1186. 

Counsel  for  respondents  call  our  attention 
to  and  rely  upon  the  decision  ot  the  Minne- 
sota court  In  Oppegaard  v.  Board  of  County 
Commissioners,  120  Minn.  443,  139  N.  W.  949, 
43  L.  B.  A  (N.  8.)  936.  We  think,  however, 
a  critical  reading  ot  that  decision  will  show 
that  it  con<es  nearer  lending  support  to  relat- 
ors' contention  here  made.  In  that  case 
there  was  Involved  the  term  "legal  voters"  as 
specifying  the  persons  who  might  petition  in 
certain  cases  for  the  enlargement  of  a  school 
district  At  the  time  in  question  women  had 
certain  franchise  rights  In  Minnesota  In  the 
determination  of  certain  school  matters,  bnt 
did  not  have  the  right  to  vote  generally  upon 
or  for  other  public  questions  or  oflBcers.  The 
statute  in  question  not  having  defined  the 
words  'legal  voters,"  it  was  held  that  they 
must  be  taken  In  their  ordinary  and  usual 
sense,  and  hence  did  not  Include  women. 
Such,  we  thiok,  la  the  seose  In  which  the 


words  "heads  of  families"  as  used  in  this 
statute  must  be  taken. 

We  are  referred  to  the  <q;>lnlon  of  the  At- 
torney General  rendered  in  1891,  found  at 
page  162,  Opinions  of  the  Attorney  General 
of  that  year,  claimed  to  have  been  followed 
by  the  school  authorities.  The  words  "heads 
of  families"  there  in  question  were  found  In 
the  school  law  relating  to  the  organization 
'  of  new  districts ;  the  law  reading  in  part: 

"For  the  purpose  of  organizing  a  new  dis- 
trict a  petition  in  writing  sbaU  be  made  to 
the  county  superintendent,  signed  by  at  least 
five  heads  of  families,"  etc. 

In  response  to  an  inquiry  addressed  to  him 
by  the  state  superintendent  of  public  Instruo 
tlon  as  to  the  meaning  of  the  words  "heads 
of  families"  as  used  In  the  statute,  the  At- 
torney General  concluded  his  opinion  as  fol- 
lows: 

"For  the  foregoing  reasons,  I  am  of  the 
opinion  that  any  person  who  is  the  actual  head 
of  a  family,  that  is,  who  is  under  legal  obliga- 
tions to  provide  for  tbe  support  and  edacation 
of  persons  dependent  upon  him,  and  who  is  in 
fact  providing  for  their  education  and  support, 
is  the  head  of  a  family,  and  qualified  to  sign 
tbe  petition  mentioned  in  the  section  referred 
to,  whether  he  be  a  legal  voter  or  not" 

It  is  plain  that  the  question  here  presoit- 
ed  was  not  there  considered.  There  Is  no 
question  here  presented  as  to  whether  or  not 
the  head  of  a  family  must  be  a  voter  in  or- 
der to  be  entitled  to  sign  the  petition;  our 
only  Inquiry  being  as  to  whether  or  not  heads 
of  families,  having  others  dependent  upon 
them  than  children  of  school  age,  constitute 
a  part  of  the  class  a  majority  of  which  must 
sigu  the  petition  In  order  to  institute  pro- 
ceedings looking  to  a  change  of  territory 
from  one  school  district  to  another.  Accord- 
ing to  the  specific  finding  of  the  superior 
court  made  in  this  case,  there  was  not  a 
majority  of  the  beads  of  families,  Including 
those  liaying  children  other  than  those '  of 
school  age  dependent  upon  them  who  signed 
the  petition.  We  are  not  advised  by  this  rec- 
ord that  the  school  authorities  of  the  coun- 
ties have  generally  construed  the  law  as  Is 
here  contended  for  by  counsel  for  respond- 
ent; but  if  such  be  the  f&ct  we  think  such 
construction  Is  so  clearly  erroneous  that  we 
should  not  adopt  it 

The  decision  and  order  of  the  superintend- 
ent of  public  schools  for  Pierce  county,  which 
assumed  to  make  the  change  of  territory  In 
question,  and  the  Judgment  of  the  superior 
court  affirming  the  same,  are  reversed  and 
set  aside. 

.  HOLCOMB,  0.  J.,  and  MAIN,  MITCHinX. 
and  FULLBBTON,  J  J.,  concur. 
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HURLEY-MASON    CO.   V.    PACIFIC    COM- 
MISSARY CO.  (LINDBERQ,  iiit«ne«n«0. 
(No.  1 5574.) 

(Supreme  (3oart  of  Washington.    July  8, 1S20.) 

1.  Account  stated  «=3l8(2)— If  other  facts  al- 
leged constitute  another  cause  of  action  re- 
covery may  be  had  thereon. 

If  a  complaint  stated  facts  sufficient  to 
constitute  a  cause  of  action  without  reference 
to  Bllegations  of  an  account  stated,  recovery 
could  be  bad,  although  the  account  stated  was 
not  proven. 

2.  Pleading  «s»64(2)— Complaint  not  dupllo- 
Itons  which  sets  forth  several  consistent  dis- 
tinot  grounds  for  relief. 

Where  plaintiff  has  two  or  more  distinct 
grounds  for  the  relief  he  asks,  the  one  not  in- 
consistent with  the  other,  h«  m&j  set  tbem 
forth  in  his  complaint. in  orderly  sequence,  and 
may  recover  if  he  proves  any  one  or  more  of 
tbem. 

3.  Pleading  «=>237 (8) —Complaint  may  be 
amended  to  conform  to  proofs. 

If  allegations  of  a  complaint  were  wholly 
on  an  aceomt  stated,  and  the  evidence  failed 
upon  that  ground,  but  justified  a  recovery  on 
another,  plaintiff  would  have  '  been  entitled 
to  amend  'SO  a»  to  make  its  allegations  con- 
form to  the  proofs. 

4.  Appeal  and  error  «=3889 (3)— Amendments 
which  could  have  been  made  regarded  as 
made. 

The  Supreme  CJourt,  under  Rem.  Ciode  1916, 
i  1752,  is  required,  in  appeal  cases  tried  to  it 
de  novo,  to  regard  all  amendments  to  pleadings 
as  made  which  conld  have  been  made,  and  where 
there  is  a  variance  between  the  allegations  and 
the  proofs  the  pleadings  will  be  disregarded 
and  the  evidence  treated  as  stating  the  issues 
between  the  parties. 

5.  Corporations  «=s550(7)— Offloer  eould  not 
make  agreement  detrimental  to  creditors  aft- 
er assignment. 

An  officer,  whatever  may  have  been  his 
authority  prior  to  an  assignment  for  creditors, 
cannot  thereafter  bind  the  corporation  to  a 
new  agreement  detrimental  to  the  interests 
of  the  assignee  and  the  creditors  represented 
by  him. 

6.  Evidence  4=3244(17)— WItnessee  «3>379(5) 
—Letter  written  by  oorporata  offleer  after 
assignment  for  creditert  Inadmissible,  except 
for  Impeachment. 

A  letter  written  by  an  officer  of  a  corpora- 
tion after  an  assignment  for  the  benefit  of 
creditors  was  not  admissible,  in  an  action 
against  the  corporation,  as  evidence  of  an  in- 
dependent acknowledgment  by  the  corporation 
of  a  debt  sued  for,  although  it  could  be  intro- 
duced to  contradict  or  impeach  the  testimony 
of  the  officer,  if  he  should  testify  that  debt 
was  not  just. 

7.  Evidence   «=s265(l7)— Account   of   auditor 
'  as  agent  for  both  parties  prima  faele  oer- 

rect 
A  statement  by  one  who  was  keeping  an 
account  as  agent  for  both  parties,  as  between 


the  Immediate  pardes  to  the  transaction,  and 
as  between  either  of  the  parties  and  an  as- 
signee of  one  for  the  benefit  of  creditors,  as 
evidence  for  or  against  either  of  tbem,  must  be 
taken  prima  facie  as  being  correct,  although 
subject  to  dispute  as  to  its  correctness. 

8.  Acocuttt,  action  on  «=37— Evidence  Insuffl- 
clent  to  Impeach  statement  of  agent  keeping 
account  fOr  both  parties. 

In  an  action  involving  an  account,  evidence 
of  defendant  held  not  sufficient  to  impeach  a 
statement  of  account  struck  by  one  who  was 
acting  as  agent  of  both  parties  in  keeping  the 
account 

9.  Contracts  «=34— No  Implied  agreement  t« 
.pay  plaintiff  for  loss  from  repudiation  of  oon- 
tract  by  United  States. 

Where  government  officers  agreed  with  a 
construction  company  that  it  should  suffer  no 
loss  by  reason  of  the  use  of  truoks  by  a  com- 
missary company  messing  officers  at  an  army 
post,  there  arose  no  promise,  either  direct 
or  implied,  that  the  commissary  company  woold 
reimburse  the  construction  company  should  the 
government  repudiate  its  promise  and  charge 
the  cost  to  the  construction  company. 

Bn  Banc. 

Appeal  from  Superior  Ooort,  King  County; 
MitdieU  GlUlam,  Judge. 

Action  by  the  Hnrley-Masoa  Company 
against  the  Padflc  Commissary  Company,  in 
which  B.  G.  Undberg  Intervened.  Judgment 
for  plaintiff,  and  defendant  and  Intervener 
appeal.  Reversed  and  remanded,  with  in- 
stractlona 

Peters  &  Powell,  Donworth,  Todd  ft  Hlg- 
glns,  and  W.  B.  Fronde,  all  ot  Seattle,  ftor 
appellants. 

Stiles  ft  Latduun,  of  Tacoma,  for  respond- 
ent 

FULLERTON,  J.  In  June,  1917,  the  re- 
spondent, Hurley-Mason  Company,  entered 
into  a  contract  with  the  govenmioit  of  the 
United  States  for  the  construction  of  the 
buildings  and  other  utllitleB  the  government 
desired  to  have  constructed  at  the  site  of  the 
army  post  In  Pi^ree  county,  afterwards 
known  as  Omp  Lewis.  By  the  terms  of  Its 
ctmtract  the  construction  company  obligated 
itself  to  establish  a  commissary  at  the  site 
of  the  construction  worlc  for  the  purpose  o£ 
supplying  meals  and  lodgings  to  such  of  Its 
employes  as  might  desire  the  service.  No 
rate  of  charge  was  fixed  by  the  contract  for 
the-  service  to  be  furnished  the  Nnployfis,  al- 
though the  contract  provided  that  the  reve- 
nue d«ived  from  the  commissary  and  tlte 
utilities  connected  therewith  should  be  ap- 
plied In  reduction  of  the  cost  of  Its  opera- 
tion: the  government  agreeing  to  reim- 
burse the  construction  company  for  its  net 
expenditures  incurred  In  such  operation. 
The  contract  further  provided  that  the  title 
to  all  completed  work  and  all  work  in  the 
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oonrde  of  conBtmctlon  should  be  in  the  Unit- 
ed States.  It  also  provided  that  all  sabcon- 
tracts  should  be  in  accordance  with  the 
agreement  between  the  goveminent  and  the 
conatruction  company,  a&d  that  all  such  con- 
tracts should  have  the. approval  of  the  con- 
tracting oflScer  of  the  government. 

On  July  10,  1917,  the  construction  com- 
pany, with  the  approval  of  the  constructing 
quartermaster  of  the  post,  sublet  the  work 
of  conducting  Oie  commissary  to  the  appel- 
lant Pacific  Commissary  Company.  By  the 
terms  of  the  contract  tlie  commissary  com^ 
pany  agreed  to  buy  all  of  the  provisions  and 
supplies  necessary  to  be  used  in  the  work, 
prepare  and  serve  meals  to  the  ccnstmction 
company's  employte,  and  to  do  the  Janitor 
work  connected  with  the  lodging  places. 
The  construction  company  on  Its  part  agreed 
to  pay  the  costs  of  the  provisions  and  sup- 
plies, and,  as  a  consideration  to  the  ccmimis- 
sary  company  for  its  Bervlces,  agreed  to  pay 
It  for  each  nfeal  served,  prices  ranging  from 
1%  cents  to  2  x^nts  per  meal,  owing  to  the 
number  of  meals  served  each  day. 

This  contract,  like  the  one  between  the 
construction  c<»npany  and  the  government, 
made  no  provision  for  charging  the  construc- 
tion company's  employes  with  the  meals  sup- 
plied them.  Such  a  charge,  however,  was 
made^  and  the  sums  collected  thereon  were 
turned  over  to  the  construction  company,  or 
credited  to  its  account.  The  charge  made 
was  80  cents  per  meal,  whi<di  was  afterwards 
found  to  be  less  than  the  actual  cost  by  15 
cents  per  meal. 

The  government  had  on  the  grounds  at  aU 
times  an  accounting  officer,  denominated  a 
"field  auditor."  To  -prevent  "duplication  of 
forces"  this  ofllcer  took  charge  of  the  ac- 
counting between  the  construction  company 
and  the  commissary  company.  He  establish- 
ed a  commissary  warehouse,  in  which  all 
supplies  purchased  for  the  use  of  the  com- 
missary were  received  and  from  which  they 
were  disbursed  as  required  for  the  Immedi- 
ate uses  of  the  commissary  cpmpany.  The 
construction  company  seemed,  to  have  no  con- 
nection therewith  other  tbaa  the  duty  of 
paying  the  bills.  The  method  of  operation, 
as  described  by  the  bookkeeper  of  the  con- 
struction company,  was  substantially  this: 
As  a  particular  commodity  became  low  in 
the  warehouse  a  request  for  an  additional 
supply  would  be  made  by  the  commissary 
company  on  tlie  field  auditor.  If  he  approv- 
ed of  the  purchase  he  would  make  out  a  req- 
uisition and  send  it  to  a  purchasing  agent 
This  agent  would  make  Ote  purchase,  and 
cause  the  commodity  purchased  to  be  ship- 
ped to  the  warehouse,  where  it  would  be  ex- 
amined as  to  quality  and  checked  with  the 
requisition.  If  found  correct  in  these  re- 
spects an  order  would  be  sent  to  the  con- 
struction company  authorizing  payment 
That  company  would  thereupon  send  Its 
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checks  to  the  seller  of  the  commodity  for  the 
amount  of  the  purchase. 

In  August  1917,  the  government  ordered 
some  1,400  line  officers  to  report  at  Camp 
Lewis  for  duty.  Notice  of  their  coming  was 
given  the  commander  of  the  post  on  the  day 
before  the  day  they  were  due  to  arrive.  Of- 
ficers of  this  character  are  required  by  the 
government  to  provide  for  their  own  subsist- 
ence, but,  as  it  is  well  known  locally,  Camp 
Lewis.  Is  several  miles  distant  from  any 
point  where  such  subsistence  could  be  pro- 
cured from  independent  sources,  and  no  ar- 
rangement had  been  made  by  the  government 
by  which  such  subsistence  could  be  procured 
at  the  camp.  In  this  emergency,  the  camp 
officer  in  charge  called  upon  the  commissary 
company  and  requested  it  to  provide  for 
messing  the  officers,  assuring  it  that  it  could 
use  for  that  purpose  the  facilities  provided 
for  messing  the  construction  company's  em-' 
ploy^.  The  commissary  company  undertook 
the  work,  and  a  rate  per  day  to  be  charged 
the  officers  was  agreed  upon  between  the  offi- 
cer and  the  company.  The  company  ar- 
ranged for  messing  the  officers  in  buildings 
apart  from  those  used  in  messing  the  con- 
struction company  employte,  and,  while  it 
procured  the  supplies  used  in  the  messes 
from  the  general  war^ouse  from  which  all 
the  supplies  were  taken,  separate  accounts 
were  kept  thereof  by  the  field  auditor.  The 
construction  company  did  not  learn  of  the  ar- 
rangement until  some  two  weeks  after  It  was 
consummated,  the  attention  of  Its  officers  be- 
ing then  attracted  to  it  by  the  rapid  rise  in 
the  supply  account  Protest  was  then  made 
against  the  arrangement  by  its  officers,  who 
were  quieted  by  the  assurance  on  the  part  of 
the'  camp  officers  of  the  government  that  the 
government  would  protect  them  against  loss. 
The  commissary  company,  also  acting  under 
the  permit  given  it  by  its  contract,  opened 
and  conducted  several  stores  at  the  site  of 
the  post,  and  also  opened  and  conducted  a 
public  restaurant  thereat.  In  these  it  had  a 
number  of  employes,  who  took  their  meals  at 
the  messhouses  conducted  for  the  use  of  the 
construction  company's  employ&i.  The  busi- 
ness of  providing  messes  for  the  officers,  and 
the  business  of  conducting  and  operating  the 
stores,  was  wholly  the  private  business  of 
the  oommissary  company;  the  Mmstructlon 
company  having  no  interest  therein  or  any- 
thing to  do  therewith. 

These  conditions  continued  until  some  time 
In  December,  1917,  when  the  construction 
company  completed  its  contract  with  the 
government  The  field  auditor  at  that  time 
cast  the  accounts  relating  to  the  commissary 
between  the  construction  company  and  the 
government.  He  found  that  the  gross  loss  to 
the  construction  company  in  the  operation  of 
the  commissary  had  been  $180,260.74.  Of 
this  sum  he  conceived  that  $7,768.08,  wblch 
the  construction  company  had  paid,  repre- 
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sented  items  properly  chargeable  to  the  com- 
missary company  because  of  the  Independent 
businesses  conducted  by  it,  and  disallowed 
tbe  same,  leaving  a  net  balance  due  from  the 
government  to  the  constructi(m  company  of 
$122,492.60. 

From  the  first  statement  of  the  account 
submitted  by  .the  auditor,  it  is  impossible 
(for  us  at  least)  to  gather  the  items  tliat 
make  up  the  total  of  the  amount  disallowed. 

In  part  tbe  items  were  the  following: 

Construction  work  on  bnlldlngs f  623.24 

Overhead  on  expense  sccount  (proportion)..  2,517.80 
Overbead  on  salaries  account  (proportion)...  4,906.82 
Meals  to  employi*  of  commlssarr  company..  1.4(X).85 
Salaries    600.00 

Tbe  item  deducted  for  construction  work 
wag  the  cost  paid  by  the  construction  com- 
pany for  labor  and  material  used  in  fltttng 
certain  buildings  (constructed  for  other  pur- 
poses) with  shelves,  counters,  and  other  fix- 
tures for  use  by  the  commissary  company 
as  stores.  The  Items  tor  overhead  were  a 
one-fourth  part  of  the  total  expenses  paid 
by  the  contracting  company  for  general  serv- 
ices rendered  tbe  commissary  company,  and 
a  one-fonrth  part  of  the  salaries  paid  em- 
ployes In  the  conduct  of  the  commissary  de- 
partment. The  item  for  meals  was  the  audi- 
tor's estimate  of  the  number  of  meals  serv- 
ed to  the  employes  of  the  commissary  com- 
pany, who  were  onployed  in  the  conduct  of  its 
independent  business.  These  were  charged 
for  at  the  rate  of  46  cents  a  meal,  the  aver- 
age cost  of  the  meals  to  the  government  The 
item  under  the  bead  "Salaries"  was  made 
up  from  salaries  paid  the  ofilcers  of  the 
commissary  company,  which  the  auditor  con- 
ceived were  not  payable  under  the  contract 
between  the  construction  company  and  the 
commissary  company ;  at  any  rate  not  prop- 
erly chargeable  to  the  government.  From 
the  total  of  the  disallowances  certain  fees  for 
the  service  of  meals  were  deducted,  leaving 
the  balance  as  stated. 

A  copy  of  the  account  was  given  the  com- 
missary company,  whereupon  its  officers  pro- 
tested against  the  charges.  It  was  thai 
made  the  subject  of  further  inquiry  by  the 
department  at  Washington  and  the  account 
was  recast  On  tbe  recast  the  finals  remain- 
ed tbe  same,  but  there  was  a  material  change 
In  the  items  making  up  the  deductions^  In 
the  account  as  finally  approved  the  items 
were  listed  as  follows: 

Merchandise   f  1,801.50 

Proportion  of  overhead  expense 1,876.31 

Proportion  ot  overhead  salaries 4,419.34 

Meals  to  employes 1,400.85 

Truck  services  118.50 

Repairs  to  buildings 611.34 

Making  a  toUI  of $10,239.84 

From  this  was  deducted  fees 2,467.65 

lisaving  a  net  balance  ot t  7,77201 

This  total,  it  will  be  observed,  is  $4.11 
more  than  the  total  actually  deducted.    Tbe 


bookkeeper  of  the  construction  company  ex- 
plained that  this  difference  was  probably 
the  result  of  a  transposition  made  when 
totaling  tbe  numerous  Items  making  up  the 
account,  which  it  was  found  more  convoi- 
lent  to  Ignore  than  to  run  down.  Tlie  item 
"Truck  Services"  was  included  in  the  -Over- 
head Expense"  item  In  the  original  cast  Mo 
explanation  was  given  to  account  tor  the  re- 
maining differences  between  the  amotmts  of 
the  "overhead"  charges  in  tbe  two  state- 
ments, or  tor  the  omission  from  tbe  latter 
of  the  salary  item  included  in  tbe  first; 
these  differences,  however,  were  abeorlied 
in  part  by  the  item  in  the  recast  account 
labeled  "Merchandise"  and  In  part  by  the 
allowance  made  for  fees.  This  recast  ac- 
count, so  the  officers  of  the  commissary  com- 
pany testify,  was  never  submitted  to  them. 

In  this  action  tbe  construction  company 
seeks  to  recover  from  the  commissary  com- 
pany the  amount  of  tbe  disallowances  made 
by  the  government  auditor.  In  its  complaint 
it  set  forth  its  contract  with  the  government, 
its  BUbcontravt  with  tbe  commissary  com- 
pany, and  alleged.  In  substance,  that  the 
commissary  company  used  the  privileges  ac- 
corded by  tbe  subcontract  in  the  carrying 
on  of  businesses  for  its  own  benefit  and 
emolument,  other  than  tbe  business  provided 
for  in  its  contract,  causing  the  bills  incurred 
In  the  operation  of  such  businesses  to  be 
presented  to  and  paid  by  it,  along  with  otber 
bills  covered  by  the  terms  of  the  agreement 
between  them,  thereby  becoming  Indebted 
to  it  in  the  sum  of  $10,239.84,  no  part  of 
which  had  been  paid  except  the  sum  of 
$2,467.65,  and  that  tbe  balance  was  due  and 
owing.  It  further  alleged  that  on  April  13, 
1908,  an  account  of  the  indebtedness  was 
stated  bPtween  the  parties,  "whereby  said 
sum  of  $7,772.19  was  found  to  be  the  balance 
due."  It  alleged  also  that  on  or  about  March 
10,  1918,  the  commissary  company  became 
insolvent  and  unable  to  pay  Its  creditors 
in  due  course  or  out  of  its  tangible  prop- 
erty, and  thereupon.  In  violation  of  its  duty 
in  the  premises,  executed  and  delivered  a 
general  assignment  of  all  of  its  property 
for  tbe  benefit  of  certain  of  its  creditors,  not 
Including  the  plaintiff,  to  one  E.  O.  Und- 
berg,  with  the  Intention  of  excluding  the 
plaintiff  from  any  participation  In  the  divi- 
sion of  its  assets.  Llndberg  was  not  made 
a  party  defendant  in  the  action.  He,  how- 
ever, afterwards  Intervened  and  defended 
along  with  tbe  commissary  company. 

In  its  answer  the  commissary  company 
put  in  issue  tbe  allegations  of  the  complaint 
tending  to  show  liability  on  its  part.  It  also 
set  up  an  affirmative  defense,  which  need 
not  be  set  out  In  detail.  In  substance,  the 
defense  was  that  the  contracting  company, 
in  consideration  of  a  receipt  given  it  by 
the  commissary  company,  promised  to  pre- 
sent a  daim  for  tbe  items  sued  upon  in  its 
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own  name  to  (he  government  for  allowance; 
that  It  failed  so  to  do,  although  leading  the 
officers  of  the  commissary  company  to  be- 
llere  to  the  contrary ;  that  If  the  claim  had 
been  presented  It  would  have  been  allowed 
and  paid,  and  that  Its  loss  was  due  solely  to 
the  n^llgence  of  the  construction  company. 
The  action  was  tried  to  the  court  sitting 
without  a  jury.  The  trial  Judge  found  that 
the  commissary  company  had  contracted  and 
the  construction  company  bad  paid  the  ob- 
ligations which  make  up  the  items  the  au- 
ditor refused  to  allow  the  construction 
company  in  its  settlement  with  the  govem- 
ment..  and  that  the  obligations  were  incur- 
red by  the  commissary  company  in  the  con- 
duct of  its  private  business,  with  which  the 
construction  comi>any  had  no  connection 
and  In  which  It  had  no  interest  He  found 
that  the  commissary  company  "In  the  month 
of  May,  1918,  agreed  in  writing  to  pay  to  the 
plaintiff  this  sum  of  $7,772.19."  He  found 
that  the  commissary  company  later  present- 
ed a  claim  to  the  government  for  the  amount 
so  disallowed,  and  that  the  government  re- 
fused to  consider  it  because  not  presented 
In  the  name  of  the  construction  company, 
with  whom  alone  the  government  had  con- 
tracted. He  found  that  thereafter  the  com- 
missary company  informed  the  construction 
company  of  the  action  of  the  government 
and  requested  that  the  claim  be  presented 
in  its  name;  that  it  was  Informed  by  the 
construction  company  that  it  then  had  other 
unsettled  claims  pending  before  the  govern- 
ment, and  that  it  believed  the  presentation  of 
thia  dairn  would  prejudice  it  in  the  prose- 
cation  of  these  claims,  and  refused  to  so 
present  it  He  found  that  it  was  reasonaUy 
probable  that  had  the  claim  been  timely 
presented  to  the  government  in  the  name  of 
the  construction  company  the  same  would 
have  been  allowed  and  paid.  The  sixteenth, 
seventeoith,  and  eighteenth  findings  were  as 
follows: 

"The  defendant  sought  to  estop  the  plaintiff 
by  showing  that  plaintiff  bad  undertaken  to 
present  and  proseente  a  claim  for  the  above- 
mentioned  balance  to  the  government,  and 
thereby  procure  its  own  reimbursement,  and 
that  it  bad  not  done  so;  but  the  court  does 
not  find  that  plaintiff  did  so  undertake,  and 
finds  that  if  it  had  done  so  there  was  no  con- 
sideration for  its  undertaking  and  no  bar 
therein  to  the  prosecntion  of  this  action. 

"Prior  to  the  commencement  of  this  action 
defendant  was  an  insolvent  corporation,  and 
was  indebted  to  anndry  creditors,  not  indading 
plaintiff,  for  sums  aggregating  about  $40,000, 
and  to  secure  the  payment  of  such  Indebtedness 
assigned  all  of  his  property  to  the  intervener, 
E.  G.  Lindberg,  who  took  and  now  retains  all 
of  said  property  except  such  as  he  has  paid 
to  said  creditors,  and  has  been  and  now  is 
carrying  on  defendant's  business,  as  such  as- 
signee, for  the  benefit  of  said  creditors  who 
were  not  yet  fully  paid. 

"Said  liindberg,  from  time  when  he  took  pos- 


session of  the  property  of  defendant,  being  in-' 
formed  of  the  claim  of  the  plaintiff  to  be  con- 
sidered a  creditor  of  defendant,  kept  and  re- 
served in  his  possession,  out  of  the  receipts 
coming  to  him  from  the  business  of  defendant, 
a  sum  proportioned  to  the  sums  he  paid  to 
the  other  creditors,  to  be  paid  to  the  plaintiff 
in  case  it  established  its  debt  agaiost  defend- 
ant by  this  action;  which  sum,  on  the  17th  day 
of  January,  1918,  amounted  to  $4,663.31,  and 
which  sum  he  stipulated  to  retain  for  the  use 
of  plaintiff,  to  abide  the  event  of  this  action." 

No  direct  finding  was  made  on  the  issue  of 
an  account  stated,  but  It  Is  inferable  from 
the.  findings  as  a  whole  that  the  Issue  was 
determined  against  the  copstructlon  com- 
pany. On  these  findings  the  court  entered  a 
Jud^nent  for  the  amount  deducted  by  the 
auditor,  this  being  $4.11  less  than  the  total 
of  the  Items  making  up  the  amount.  From 
the  Judgment  so  entered  the  commissary  com- 
pany and  the  Intervener  prosecute  this  ap- 
peal. 

[1,2]  The  appellants  first  contend  that  the 
respondent's  cause  of  action  Is  founded  whol- 
ly upon  an  account  stated,  and  that  there  is 
In  the  record  no  evidence,  or  Inference  aris- 
ing from  evidence,  from  which  it  can  be 
found  that  this  account  ever  became  an  ac- 
count  stated  between  the  parties.  From  this 
the  conclusion  is  drawn  that  there  was  a  fail- 
ure of  proof,  and  that  the  Judgment  is  erro- 
neous, since,  in  effect,  it  is  a  Judgment  un- 
supported by  evidence.  But  to  this  we  think 
there  are  at  least  two  sufficient  answers. 
The  first  Is  that  the  complaint  states  facta 
sufficient  to  constitute  a  cause  of  action,  even 
if  the  allegations  with  reference  to  an  ac- 
count stated  be  disregarded.  This  being  so. 
It  may  recover  on  this  branch  of  its  case, 
although  the  other  be  not  proven.  Nor  is 
the  complaint,  by  construing  it  as  stating 
different  grounds  for  recovery,  made  dupllc- 
Itous.  Under  the  practice  in  this  state,  where 
a  plaintiff  has  two  or  more  distinct  grounds 
for  the  relief  he  asks,  the  one  not  Inconsist- 
ent with  the  other,  he  may  set  them  forth 
in  his  complaint  in  orderly  sequence,  and  may 
recover  If  he  proves  any  one  or  more  of  them. 
Barto  V.  Mix,  15  Wash.  563,  46  Pac.  103.1; 
Loveday  v.  Anderson,  18  Wash.  322,  51  Pac. 
463 ;  Hutchinson  v.  Mt.  Vernon  Water  & 
Power  Co.,  49  Wash.  469,  95  Pac  1023 ;  Ber- 
not  V.  Morrison,  81  Wash.  638,  143  Pac.  104, 
Ann.  Gas.  1916D,  290;  OT)onnell  v.  McCooI, 
89  Wash.  537.  164  Pac.  1090:  Starwlch  v. 
Ernst,  100  Wash.  198,  170  Pac.  884;  Welch 
▼.  Northern  Bank  &  Trust  Co.,  100  Wash. 
849. 170  Paa  1(K». 

[1, 4]  The  second  answer  is  that  to  hold 
with  the  appellants'  conclusion  would  be  to 
deny  the  respondent  the  benefit  of  the  stat- 
utes relating  to  amendments  of  pleadings. 
If  the  allegations  of  the  complaint  were 
wholly  upon  an  account  stated,  and  the  evi- 
dence failed  upon  .that  ground,  but  Justified 


Digitized  by 


Google 


628 


191  PACIFIC  REPOETEE 


(WasOi. 


a  recovery  npon  another,  the  respondent 
would  have  been  entitled  to  amend  so  as 
to  Wake  Its  allegations  conform  to  Its  proofs. 
This  court  Is  required,  in  appealed  causes 
tried  to  it  de  novo,  to  regard  all  amendments 
as  made  which  could  have  been  made.  Bern. 
Code,  I  1782.  The  effect  of  the  rule  is  to 
compel  as,  In  all  cases  where  there  is  a  vari- 
ance between  the  allegations  of  the  pleadings 
and  the  proofs  in  evidence,  to  disregard  the 
pleadings  and  treat  the  evidence  as  stating  the 
issues  between  the  parties.  So,  here,  If  It 
were  true  that  the  complaint  was  based  whol" 
ly  apon  an  account  stated,  and  the  proofs 
shu«ved  a  right  to  recover  upon  anothesr 
ground,  the  variance  is  not  fatal  to  the  Judg- 
ment, since  the  Judgment  may  rest  upon  the 
proofs  made. 

[6]  The  trial  court  found,  it  will  be  re- 
membered, that  the  appellant  commissary 
company,  in  May,  1018,  agreed  In  writing  to 
pay  to  the  respondent  the  amount  found  due 
by  the  field  auditor.  This  finding  was  based 
on  a  letter  dated  May  8,  1918,  written  by 
one  Nathaniel  Paschall  to  the  accounting 
agent  of  the  respondent  In  answer  to  let- 
ters from  the  agent  demanding  payment  of 
the  account  In  this  letter  Mr.  Paschall 
stated  that  he  was  endeavoring  to  get  Into 
communication  with  the  officer  of  the  gov- 
ernment who  had  authorized  the  use  of  the 
facilities  which  resulted  in  the  account,  and 
his  co-operation  in  presenting  to'  the  gov- 
ernment a  claim  for  reimbursement,  adding: 

"If  this  is  allowed  us,  of  course,  we  will  make 
immediate  settlement  of  your  claim  against 
our  company.  If,  however,  we  are  imsuccess- 
ful,  we  will  make  partial  settlemeDt  aod  will 
advise  you  when  we  can  pay  the  balance." 

It  was  shown  by  other  proofs  that  Mr. 
Paschall  was  a  stockholder  in  the  appellant 
corporation  and  Its  duly  elected  secretary. 
But  It  was  shown  also  that  the  letter  was 
written  after  the  corporation  had  become  In- 
solvent, after  It  had  assigned  its  property 
for  the  benefit  of  its  creditors,  and  after  its 
assets  had  been  taken  into  possession  by 
the  assignee  named  in  the  assignment.  The 
appellants  contend,  we  think  correctly,  that 
this  evidence  does  not  justify  the  finding. 
It  is  a  general  rule  that  contracts  and  agree- 
ments made  by  an  officer  of  a  corporation 
on  behalf  of  the  corporation  are  binding  up- 
on it  only  when  the  officer  at  the  time  repre- 
sents the  corporation  and  Is  authorized  to 
act  on  its  behalf.  At  this  tline  Mr.  Paschall 
did  not  represent  the  corporation  In  the 
sense  that  l>e  could  add  to  Its  obligations  or 
create  new  obligations  for  it  chargeable 
against  its  existing  property.  The  corpora- 
tion was  then  Insolvent.  It  had  made  an  as- 
signment of  its  property  for  the  benefit  of 
its  creditors.  The  assignee  and  the  creditors 
acquired  an  interest  in  the  property  of  the 
corporation    la    virtue   of   the   assignuMnt' 


We  think  it  plain  that  an  officer  of  a  corpo- 
ration. Whatever  may  have  been  his  author- 
ity prior  to  an  assignment  for  the  boieflt 
of  creditors,  cannot  thereafter  bind  the  cor- 
poration to  a  new  agreement  detrimental  to 
the  interests  of  the  assignee  and  the  cred- 
itors represented  by  him.  To  so  hold  would 
be  to  holi  that  the  officers  of  a  corporation 
could,  after  an  assignment  by  the  corporation 
for  benefit  of  Its  creditors,  destroy  the  in- 
terests the  assignees  acquired  by  the  as- 
signm«it  Treating  this  promise  as  an  agree- 
ment on  the  part  of  the  corporation  to  pay 
an  obligation  which  it  was  not  otherwise  ob- 
ligated to  pay,  we  are  clear  that  it  was  not 
obligatory  as  to  the  existing  property  of 
the  corporation  In  the  hands  of  the  assignee. 

[6]  Whether  the  letter  was  admissible  as 
a  declaration  or  admission  m  the  part  of 
the  cwporatlon  that  the  oUIgatlon  sued  ui>- 
on  was  a  Just  obligation  of  the  corporation 
incurred  prior  to  the  assignment,  so  as  to 
be  chargeable  against  the  property  In  the 
hands  of  the  assignee  and  thus  Independent 
evidence  of  the  fact  sought  to  be  proved, 
is  a  more  troublesome  question.  In  otn:  opin- 
ion It  was  not  This  for  reason  that  It  was 
not  the  act  of  the  corporation,  but  the  act 
of  an  officer  who  did  riot  then  represent  Its 
Interests.  DoubUesa  the  ohicera  of  the  cor^ 
poratlon  could  testify  that  the  obligation  was 
Just  and  was  a  proper  charge  against  the 
property  In  the  hands  of  the  assignee.  So, 
also,  could  they  testify  to  the  contrary.  And 
had  this  particular  officer  testified  that  the 
obligation  was  not  Just,  tiie  letter  could  have 
been  Introduced  to  contradict  or  Impea<di  bU 
testimony;  but  neither  of  these  considera- 
tions, we  think,  would  Justly  the  admission 
of  the  letter  as  evidence  of  an  Independent 
acknowledgment  by  the  corporation  of  the 
debt 

[7]  It  remains  to  Inquire  whether  there 
was  other  evidence  in  the  record  from  whldi 
the  trier  of  fact  can  find  that  the  Indebted- 
ness was  established.  As  to  the  It&a  for 
merchandise,  the  item  for  meals  furnished 
employes,  and  the  Item  for  repairs  of  build- 
ings, there  is  abundant  evidence  In  the 
record  to  show  that  services  of  this  sort 
were  furnished,  and  that  the  obllgationa 
incurred  thereby  were  obligations  Incurred 
for  the  private  use  of  the  appellant  corpora- 
tion. Since  the  appellant  corporation  caused 
them  to  be  paid  by  the  respondent  there 
arose  on  Its  part  an  Implied  promise  that 
it  wotald  make  the  loss  good  to  the  respond- 
ent The  difficulty  arises  vrlth  the  Items 
themselves;  that  Is,  whether  there  is  evi- 
dence from  which  it  can  be  found  that  the 
items  are  Just  and '  represent  the  true  bal- 
ances due  for  articles  delivered  and  services 
performed  for  which  payment  has  not  been 
made.  The  field  auditor  was  not  sworn,  nor 
did  any  of  the  witnesses  on  the  part  of  either 
party  have  knowledge  of  the  true  state  <tf 
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the  accoant  Bat  the  auditor  in  keeping 
the  account  was  the  agent  of  both  parties. 
Both  assented,  or  at  least  acquiesced,  in 
bis  so  doing,  and  it  was  necessarily  intended 
that  at  the  terminatlcm  of  the  transaction  he 
should  state  the  account  between  them.  *Hls 
statement  is  therefore,  as  between  the  im- 
mediate parties  to  the  transaction,  and  as 
between  either  of  the  parties  and  the  as- 
signee of  one  of  them,  admissible  as  evidence 
for  or  against  either  of  them.  No  donbt 
the  statement  was  subject  to  dlspnte  as  to 
its  correctness,  but,  being  admissible  as  evi- 
dence, it  must  be  taken  prima  fade  as  being 
correct.  Nor  can  we  find  Oiat  it  was  im- 
peached as  to  these  particular  Items.  True, 
as  we  have  shown,  there  were  two  state- 
ments, each  showing  the  same  total  but  dif- 
fering in  the  items  making  up  the  totaL  But 
the  power  to  cast  the  account  includes  the 
power  to  recast  it,  and  since  the  recast  is 
not  impeached  other  than  by  showing  a  dif- 
ference in  the  items,  we  are  constrained  to 
bold  tliat  It  represents  the  true  state  of  the 
account  between  the  parties  as  to  the  items 
mentioned. 

[S]  We  have  not  overlooked  the  testimony 
of  an  officer  of  the  appellant  corporation  to 
the  effect  that  his  corporation  paid  by  its 
own  checks  for  all  of  the  Items  of  merchan- 
dise taken  from  the  commissary  and  applied 
to  the  private  use  of  the  corporation.  It  is 
no  doubt  true  that  the  corporation  did  make 
payments  on  the  account  as  they  were  called 
for  by  the  field  auditor,  but  as  its  informa- 
tion as  to  the  state  of  the  account  from 
time  to  time  was  derived  wholly  from  the 
auditor.  It  could  not  be  known  by  any  of 
the  oncers  whether  or .  not  the  payments 
made  were  payments  in  fall.  The  account 
as  a  whole  was  large.  It  Involved  transac- 
tions approximating  a  half  million  of  dol- 
lars. Much  material  was  on  hand  when  the 
account  was  ready  to  close,  and  its  true  state 
could  hardly  have  been  known  even  to  the 
auditor  himself  until  the  final  balance  was 
struck.  In  view  of  these  facts,  we  cannot 
think  the  evidence  of  the  officer  Impeaches 
the  auditor's  statement. 

In  this  connection  the  appellant  contends 
that  the  rate  charged  for  the  meals  furnished 
its  employes  is  too  large,  since  the  cost  is 
fixed  at  45  cents  per  meal  instead  of  30 
cents — the  rate  charged  the  respondent's  em- 
ployes. But  the  rate  was  fixed  at  the  ac- 
tual cost,  and,  in  the  absence  of  an  agree- 
ment to  the  contrary,  the  appellant  cannot 
be  heard  to  say  that  it  did  not  receive  the 
benefit  of  the  service  to  the  extent  of  such 
actual  cost. 

[I]  The  items  for  overhead,  In  wUch  must 
be  included  the  Item  for  truck  services,  stand 
npon  a  different  footing.  These  were  In- 
curred, for  the  greater  part  at  least,  under 
a  direct  agreement  with  the  government  that 
tbe  appellant  could  make  use  of  the  facilities 


whldi  give  rise  to  them  without  cost  to 
itself.  By  the  terms  of  the  contract  betwe^i 
the  government  and  the  respondent  the  gov- 
ernment had  an  interest  in  the  facilities 
used  in  these  operations,  and  had  agreed 
to  reimburse  the  respondent  for  its  expend- 
itures in  conducting  the  operations.  The 
government  therefore  had  such  a  direct  in- 
terest therein  as  to  empower  it  to  make  con- 
tracts with  reference  to  their  use  by  anoth- 
er. Since  it  agreed  with  the  appellant  corpo- 
ration that  it  could  make  nse  of  them  in 
messing  the  officers  sent  to  the  army  post 
on  the  government's  business  without  charge, 
and  agreed  with  the  respondent  that  it 
should  suffer  no  loss  by  reason  thereof,  there 
could  arise  no  promise,  either  direct  or  im- 
plied, that  the  appellant  would  reimburse 
the  respondent  for  such  use  should  the  gov- 
ernment repudiate  its  promise  and  charge  the 
cost  to  the  respondent,  or,  what  is  the  same 
thing,  refuse  to  allow  the  cost  thereof  in 
its  settlement  with  it.  It  is  not  a  case  refer- 
able' to  the  rule  which  permits  a  loss,  which 
one  of  two  innocent  parties  must  suffer,  to 
be  charged  to  the  party  whose  act  causes  the 
loss.  In  this  instance  the  appellant  is  equal- 
ly Innocent  with  the  res^ndent  in  act  and 
promise.  Both  acted  on  the  promise  of  tbe 
government's  representation  that  no  diarge 
would  be  made  for  the  use  of  the  facilities 
which  gives  rise  to  the  loss.  The  appellant, 
because  thereof,  did  not  seek  to  protect  it- 
self against  it;  in  fact  its  charges  for  th<« 
servines  'rendered,  in  the  performance  ol 
which  it  suffered  an  actual  loss  at  it  was, 
were  based  on  a  rate  In  the  making  of  which 
this  item  was  not  considered.  Plainly,  we 
think,  the  government  cannot,  by  repudiating 
the  contract  of  its  officers  and  charging  the 
cost  to  the  respondent,  make  it  a  charge 
recoverable  by  the  respondent  from  the  ap- 
pellant 

With  regard  to  the  matter  referred  to  in 
the  sixteenth  finding  of  the  court,  tiefore 
quoted,  we  think  the  court  in  error  in  its 
findings  of  fact,  but  correct  in  its  conclu- 
sions with  regard  thereto  on  the  facts  as 
they  appear  in  the  record.  The  respondent, 
as  we  read  the  evidence,  did  promise  that 
as  soon  as  its  own  accounts  with  the  govern- 
ment were  finally  adjusted  it  would  present 
this  claim  to  the  government  in  its  own 
name  on  the  appellant's  behalf,  and  we  think 
further  there  was  a  sufficient  consideration 
for  the  promise.  But  we  cannot  conclude 
that  the  respondent  intended  thereby  to  re- 
lieve the  appellant  from  its  obligation,  or 
postpone  the  time  of  its  payment  On  the 
contrary.  It  contended  at  all  times  that  the 
obligation  was  the  obligation  of  the  appel- 
lant but  was  willing  to  use  its  name  and 
its  friendly  offices  in  an  endeavor  to  have 
the  government  make  good  the  loss  to  the 
appellant  The  record  shows  in  this  con- 
nection that  these  claims  had  not  been  ad* 
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lasted  at  tbe  time  of  the  trial,  and  hence 
no  breach  of  the  promise  had  then  occurred. 

The  foregoing  considerations  lead  to  tbe 
conclusion  that  tbe  appellant  is  entitled  to 
recover  from  the  respondent  corporation  tbe 
sum  of  the  Items  set  forth  In  tbe  auditor's 
account  under  the  heads  "Merchandise," 
"Meals  to  Employ^,"  and  "Repairs  to  Build- 
ings," but  that  It  is  not  entitled  to  recover 
for  the  other  items  listed.  A  proportionate 
share  of  the  Judgment  Is  payable,  of  course, 
from  the  funds  in  the  bands  of  the  assignee. 

Tbe  judgment  is  therefore  reversed  and 
tbe  cause  is  remanded,  with  Instructions  to 
enter  a  judgment  in  accordance  with  this 
opinion. 

HOLCOMB,  O.  J.,  and  MAIN,  MOUNT, 
MITCHELL,  PARKER,  BRIDGES,  and 
MACKINTOSH,  JJ.,  concur. 


(lU  Wash.  OS) 
BURLEY  at  al.  v.  HURLEY-MASON  CO. 
(No.  15895.) 

(Supreme  Court  of  Washington.    Joly  8, 1920.) 

1.  Bailment  «s>l4(l)->Ballae  for  mntaa!  ben- 
efit liable  only  for  failure  to  exerolse  ordinary 
eare. 

Bailee  of  a  scow  for  tbe  mntual  benefit  of 
tbe  bailor  and  bailee  did  not  become  liable  aa 
on  idsurer  for  any  damage  that  the  scow  might 
sustain  while  in  its  possession,  but  only  for  fail- 
ure to  exercise  ordinary  care. 

2.  Bailment  «=>3l(l)->Pre8nmptlon  of  negli- 
peneo  on  part  of  bailee  on  returning  dam- 
aped  property. 

Where  property  is  delivered  to  bailee  for 
the  mutual  benefit  of  the  parties  In  good  con- 
dition and  returned  damaged,  a  presumption 
arises  of  negligence  on  the  part  of  the  bailee, 
and  casts  npon  him  the  burden  of  showing  the 
exercise  of  ordinary  care. 

3.  Bailment  (S=>3I  (3)— Finding  that  soow  was 
damaged  while  In  hands  of  bailee  sustained  by 
etfldenoe. 

In  an  action  against  a  bailee  of  a  scow 
for  damages  to  the  scow,  evidence  held  suffi- 
cient to  sustain  a  finding  that  the  injury  to  the 
scow  was  caused  while  the  scow  was  In  the 
possession  of  the  bailee  and  by  reason  of  his 
negligence. 

4.  Bailment  «s>3l( I)— Presumption  of  nepll- 
gence  of  bailee  from  Injury  to  soow  held  not 
overcome. 

In  an  action  by  bailor  against  bailee  for 
damage  to  scow  while  in  the  possession  of  the 
defendant,  evidence  held  not  to  overcome  the 
presumption  of  negligence  of  bailee  arising 
from  the  fact  of  injury  to  tbe  scow  while  in 
hlft  possession. 

5.  Bailment  ^=332— Damages  consisting  of  tow- 
ing charges  computed  at  rate  fixed  by  Public 
Service  Commission  not  unreasonable. 

In  an  action  for  injuries  to  a  scow,  where 
one  of  the  items  complained  of  by  plaintiff  was 


towing  charges  reqoired  to  be  paid  on  ac- 
count of  the  damaged  condition  of  the  scow, 
it  was  not  necessary  for  plaiotiff  to  show  that 
the  towing  charges  were  reasonable,  where  it 
appeared  that  such  charges  were  made  at  a 
rate,  fixed  by  the  Public  Service  Commission. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  <3onn- 
ty;    W.  O.  Chapman,  Judge. 

Action  by  Thomas  S.  Burley  and  Robert 
McCullough,  doing  business  as  tbe  Tacoma 
Tug  &  Barge  Company,  against  tbe  Hurley- 
Mason  Ck>mpany.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

Stiles  &  Latcham,  of  Tacoma,  for  ap- 
pellant 

Remann  ft  Gordon,  of  Tacoma,  for  re- 
spondents. 

MAIN,  J.  Tbe  purpose  of  this  action  was 
to  recover  damages  to  a  scow.  Tbe  cause 
was  tried  to  the  court  without  a  Jury  and 
resulted  in  findings  of  fact,  conclusions  of 
law,  and  judgment  sustaining  tbe  plaintiffs' 
right  to  recover.  From  this  judgment  tbe 
defendant  appeals.  Tbe  essential  facts  may 
be  summarized  as  follows: 

Tbe  respondents  are  copartners  doing  busi- 
ness under  tbe  firm  name  of  Tacoma  Tug  ft 
Barge  Company.  The  appellant  Is  a  corpora- 
tion organized  under  tbe  laws  of  this  state. 
The  appellant  was  constructing  a  concrete 
base  for  a  pavilion  at  Point  Defiance,  on 
the  shore  of  Puget  Sound,  In  tbe  dty  of 
Tacoma.  On  or  about  tbe  27th  day  of  June, 
1919,  the  respondents  delivered  at  or  near 
tbe  pavilion  a  barge  loaded  with  sand  and 
gravel.  This  barge  remained  In  possession 
of  the  appellant  for  approximately  three 
weeks.  From  time  to  time  it  was  caused  to 
be  moved  by  tbe  appellant  from  one  location 
to  another  to  accommodate  Its  convenience  in 
getting  the  sand  and  gravel  from  the  scow 
and  using  it  in  the  construction  work.  When 
the  scow  was  redelivered  to  tbe  resp<xidents 
Its  bottom  at  one  place  near  one  of  tbe  cor- 
ners thereof  was  in  such  a  damaged  condition 
that  It  leaked  badly.  The  boards  were 
splintered  as  though  that  point  of  the  scow 
had  rested  upon  some  hard  surface  while  the 
remaining  portion  of  tbe  scow  was  afloat. 
When  the  scow  was  first  delivered  tbe  cap- 
tain of  tbe  tugboat  refused  to  moor  it  In  a 
place  Indicated  by  tbe  superintendent  of  the 
works  because  he  did  not  know  tbe  nature  of 
the  bottom  at  that  place.  The  parties  ad- 
mit that  the  rdatlon  created  by  the  delivery 
of  the  scow  was  that  of  bailment  for  tbelr 
mutual  benefit. 

[1-3]  Before  taking  up  the  consideration  of 
tbe  questions  of  fact,  two  rules  of  law  should 
be  stated,  the  first  of  which  Is  that  tbe  ai>- 
pellant  did  not  become  liable  as  an  insurer 
for  any  damage  that  the  scow  might  sus- 
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tain  while  in  its  possession,  but  only  for  tbe 
failure  to  exercise  ordinary  care.  Thompson 
T.  Seattle  Park  Co.,  94  Wash.  639,  162  Pac. 
994.  The  other  rule  is  that  In  cases  where 
property  Is  deliyered  to  the  bailee  in  good 
ctMidltlon  and  returned  damaged  a  presump- 
tion arises  of  negligence  on  the  part  of  the 
bailee  and  casts  upon  him  the  burden  of 
showing  the  exercise  of  ordinary  care  Pat- 
terson V.  Wenatebee  Ctmning  Co.,  63  Wash. 
166,  101  Pac.  721;  Klogsley  t.  Standard 
Lumber  Co.,  84  Wash.  188,  146  Pac.  869. 
With  these  rules  of  law  in  mind,  attrition 
will  now  be  given  to  the  questions  of  fact 
presented  by  the  appeal.  It  is  first  claimed 
that  there  is  no  showing  that  the  scow  was 
in  good  condition  at  the  time  it  was  deliver- 
ed. The  trial  court  on  this  question  found 
that  it  was  In  "good  repair  and  condition." 
While  the  direct  evidence  upon  the  matter 
was  general,  it  is  amply  sufflx-ient  when  sup- 
ported by  other  circumstantial  evidence  to 
sustain  the  finding.  The  captain  of  the  tug- 
boat which  towed  the  scow  to  its  first  moor- 
ing testified  that  it  was  in  good  condition 
then.  The  evidence  further  shows  that  had 
It  been  In  the  leaky  condition  that  It  was 
at  the  time  It  was  redelivered  by  the  appel- 
lant it  could  not  have  been  towed  while 
loaded,  because  it  would  have  capsized.  To 
establish  that  the  bottom  of  the  scow  was 
in  good  condition  at  the  time  of  the  delivery 
when  it  was  drawing,  approximately  seven 
feet  of  water  it  was  not  necessary  that  some, 
one  should  have  gone  beneath  it  and  examin- 
ed its  condition. 

[4]  It  Is  also  claimed  that  the  court  failed 
to  find,  and  the  evidence  failed  to  show,  that 
the  appellant  did  not  exercise  ordinary  care 
to  protect  the  scow  from  damage  while  it 
was  in  its  possession.  The  court  specifically 
found  that  It  was  in  good  condition  at  the 
time  of  delivery  and  that  when  redelivered 
it  was  In  a  "leaky  and  bad  condition,'  with 
the  bottom  planks  sprung  and  broken,"  and  In 
one  of  the  conclusions  recited  that  the  dam- 
age was  caused  wholly  by  the  carelessness 
and  negllRence  of  the  defendant."  Under  the 
rule  of  law  second  above  stated,  the  fact  that 
the  scow  was  delivered  In  good  condition  and 
redelivered  In  bad  condition  would  raise  a 
presumption  of  negligence  and  cast  upon  the 
appellant  the  burden  of  showing  that  it  had 
exercised  ordinary  care.  The  character  of  the 
injury  sustained  by  the  scow  was  such  as 
to  indicate  that  the  injured  portion  had 
rested  upon  a  knob  or  hump,  while  the  bal- 
ance of  the  scow  was  afloat.  There  was  evi- 
dence that  at  one  point  where  It  was  caused 
to  be  moored  by  the  appellant  there  was  a 
bump  on  the  beach  upon  which  the  scow 
would  rest  when  the  tide  receded.  The  trial 
court  was  right  in  its  conclusion  that  the 
presumption  arising  from  the  fact  of  injury 
was  not  overcome  by  the  evidence. 

[SI  Finally,  it  Is  claimed  that  the  items 
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of  damage  were  charged  at  arbitrary  rates 
without  regard  to  the  reasonable  value.  One 
of  the  items  complained  of  was  towing 
charges  which  the  respondents  were  required 
to  pay  <m  account  of  the  damaged  condition 
of  the  scow.  The  evidence  shows  that  these 
charges  were  made  at  a  rate  fixed  by  the 
Public  Service  Commission.  The  other  items 
complained  of  are  supported  by  evidence 
that  the  amount  expended  for  each  item  was 
the  reasonable  value  thereof.  The  proof 
therefore  meets  the  requirement  of  the  rule 
stated  in  Torgeson  ▼.  Hanford,  79  Wash.  56, 
139  Pac.  648. 
The  Judgment  will  be  affirmed. 

H0IX30MB,  C.  J.,  and  PARKER,  MACK- 
INTOSH, and  MITCHELL^  JJ„  concur. 


(Ul  Wash.  557) 
WONDERFUL  GROUP  MINING  CO.  V. 
RAND.    (No.  IS80I.) 

(Supreme  Court  of  Washington.    July  14, 
1920.) 

1.  Corporations  «=9308 (3)— Corporation  bound 
when  officers'  oompensation  U  fixed  by  trus- 
tees under  by-laws. 

Where  by-laws  empower  corporation  trus- 
tees to  fix  and  allow  compensation  to  officers, 
and  they  contract  to  allow  compensation  for 
servicer  of  officers  other  than  themselves,  the 
corporation  is  bound  thereby,  and  the  ofBcers 
can  recover  reasonable  compensation  for  such 
services,  or  such  salary  as  tbe  board  of  trus- 
tees may  fix  as  such  reasonable  compensation. 

2.  Corporations  (S=>308( I)— Trustees  eanmt 
reoovor  compensation. 

Trustees  cannot  recover  compensation  for 
their  services  as  trustees. 

3.  Corporations  «ss308(3)— Adoption  of  resO' 
lotions  on  vote  of  Interested  tnistoot  hold 
void. 

Act  of  trustees  in  passing  resolutions 
awarding  monoy  to  four  out  of  five  members  of 
the  board  of  tmstees  as  compensation  for  past 
services  rendered  as  officers  held  void,  since 
the  trustees  voting  for  the  adoption  of  the  res- 
olutions were  pecuniaiily  interested  there'n, 
even  though  no  one  of  them  voted  for  the  par- 
ticular resolution  affecting  such  particular  trus- 
tee. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County ;  David  W.  Hum,  Judge. 

Action  by  the  Wonderful  Group  Mining 
Company  against  L.  li.  Rand.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

D.  W.  Henley,  of  Spokane,  for  appellant. 
Don  F.  Kizer,  of  Spokane,  for  respondent' 

MACKINTOSH,  J.  In  1896  the  respond- 
ent was  organized  under  the  laws  of  this 
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state  tor  the  pnrpose  of  developljig  mining 
claims  located  in  British  Columbia.  In  ar- 
ticle 4,  f  S,  of  the  by-laws  of  respondent,  it 
is  provided:  "The  treasurer  shall  be  enti- 
tled to  such  compensation  as  the  board  of 
trustees  shall  fix  and  allow."  By  article  6, 
f  2,  It  Is  provided  that  the  "secretary  shall 
receive  sudh  compensation  as  the  board  of 
trustees  may  fix  and  allow."  The  trustees  in 
July,  1896,  fixed  the  salary  of  the  secretary 
at  $76  per  month,  which  was  paid  until  No- 
vember, 1896,  and  on  October  7,  1896,  Oie 
salary  of  the  treasurer  was  fixed  at  $50  per 
month,  and  the  salary  of  the  secretary  in- 
creased to,  $126.  Both  of  these  officers  drew 
these  salaries  from  November  1,  1890,  until 
the  board  of  trustees  passed  a  resolution, 
September  14,  1897,  abolishing  all  salaries. 
These  were  the  only  resolutions  with  ref- 
erence to  salaries  until  the  resolution  of 
June  3,  1918.  On  that  day  a  resolution  was 
passed,  by  a  vote  of  four  of  the  five  mem- 
bers constituting  the  board  of  trustees,  pro- 
viding for  the  payment  to  the  secretary  of  a 
salary  of  $300  per  year  for  the  entire  term 
during  which  he  had  acted  as  secretary,  and 
paying  the  appellant,  as  treasurer,  a  like 
amount  for  a  like  time,  and  at  the  same 
meeting  another  resolution  was  passed  pay- 
ing to  two  other  members  of  the  board  of 
trustees  $500  each  for  legal  services.  Of  the 
members  of  the  board  of  trustees,  the  one 
who  voted  against  these  three  resolutions 
was  a  benefldary  of  the  last  resolution. 

Prom  1897  to  1913  the  company  was  in- 
active; the  ore  diute  of  the  mines  having 
been  lost  During  this  time  neither  the  li- 
cense fees  due  the  state  of  Washington  or 
to  the  province  of  British  Columbia  were 
paid,  and  from  1902  until  1917  no  meeting 
was  held  of  the  stockholders.  Members  of 
the  board  of  trustees  resigned  and  their  suc- 
cessors were  elected  by  the  remaining  mem- 
bers, and  in  Septeml>er,  1907,  the  board  of 
trustees  elected  a  secretary,  who  Is  the  bene- 
fldary of  the  resolution  of  June  3,  and  in 
1016  elected  the  appellant.  Rand,  as  treas- 
urer. When  elected  secretary  and  treasurer 
both  ofllcers  were  members  of  the  board  of 
trustees.  From  1908  to  1913  there  were  no 
entries  made  in  the  books  and  there  was 
no  transfer  of  stock  from  1908  to  1916.  On- 
ly one  meeting  of  the  board  of  trustees  was 
held  from  1908  to  1911.  In  1913  the  trustees 
entered  Into  a  lease  of  the  mining  property, 
under  which  royalties  were  paid,  which.  In 
the  event  of  purchase,  were  to  apply  on  the 
sale  price.  Prior  to  June  3,  1018,  these  roy- 
alties amounted  to  $9,000.  Shortly  prior  to 
June  S,  1918,  a  Verbal  agreement  had  been 
made  for  an  extension  of  this  lease  for  a 
period  of  three  years,  and  at  the  meeting 
of  June  3,  1918,  after  having  passed  the  res- 
olution already  mentioned,  a  resolution  was 
passed  granting  such  extension.  Immediate- 
ly after  the  dose  of  this  meeting  the  trustees 


repaired  to  a  bank  in  8p(^ne  where  the 
meeting  was  held  and  turned  in  their  stodc 
and  drew  down  the  purchase  price,  as  pro- 
vided in  the  extension  agreement  The  sec- 
retary was  paid  $3,300  and  appellant  was 
paid  $1,060,  In  conformity  with  the  resolu- 
tion passed  on  that  date.  A  new  board  of 
trustees  having  been  elected,  it  repudiated 
the  salary  resolutions  and  instituted  this  ue- 
tion  to  recover  the  amounts  paid  thereunder. 

During  the  time  the  company  was  in  ex- 
istence the  stock  had  been  distributed  In 
various  hands  and  the  stockholdMv  gener- 
ally had  taken  very  Uttle,  if  any,  Interest  In 
the  affairs  of  the  company,  and  the  arrange- 
ments which  finally  resulted  In  the  sale  of 
the  pn^erty  were  arrangements  whldi  were 
made  through  the  active  instrumentality  of 
the  members  of  the  board  of  trusteeti.  It 
is  claimed  by  appellant  that  the  testimony 
shows  that  he  and  the  secretary,  at  the  time 
they  accepted  election  as  secretary  and  treas- 
urer, had  an  agreement  with  the  board  of 
trustees  that  they  were  to  be  compensated 
for  their  services,  and  had  It  not  been  for 
such  agreement,  they  testified,  they  woold 
not  have  accepted  the  offices. 

[1]  "Where  the  board  of  trustees  of  a  cor- 
poration is  by  its  by-laws  empowered  to  fix 
and  allow  compensation  to  Its  officers,  and 
where  they  enter  into  a  contract  express  or 
Implied,  to  allow  compensation  for  services 
of  such  officers  (other  than  trustees),  the  cor- 
poration Is  iMund  thereby,  and  such  officer 
can  recover  reasonable  compensation  for 
sndi  services  or  such  salary  as  the  board  of 
trustees  may  fix  as  such  reasonable  compen- 
sation." CUark  &  Marshall,  Corporatlona, 
vol.  8,  pp.  3064,  3065;  St  Louis  F.  S. 
etc.,  V.  Tieman,  37  Kan.  606,  15  Paa  663; 
Baasett  v.  Falrchlld  (Cal.)  61  Pac.  793. 

It  has  been  held  that  a  trustee  may  re- 
ceive compensation  from  the  corporation  for 
services  which  he  performs,  other  than  those 
performed  by  him  as  trustee.  Bums  v. 
Comm.  Bay  Land  Co.,  4  Wash.  658,  30  Pac. 
668,  709;  Blom  v.  Blom  Fish  Co.,  71  Wash. 
41,  127  Pac.  606;  Argo  Mfg.  Co.  v.  Parker, 
62  Wash.  100,  100  Pac.  188. 

[2]  The  re^Mndent  contends,  however, 
that  the  trustees  of  a  corporation  have  no 
right  to  vote  themselves  compensation  for 
past  services,  either  as  trustees  or  as  offi- 
cers. It  Is  true  that  trustees  cannot  recover 
compensation  for  their  services  as  trustees. 
7  R.  C.  L.  446 ;  Crumlish's  Adm'r  v.  Central 
Imp.  Co.,  38  W.  Va.  390,  18  S.  B.  466.  23 
Lw  R.  A.  120,  45  Am.  St  Rep.  872;  EUlia  v. 
Ward,  137  111.  609,  25  N.  E.  530;  Wood  v. 
Lost  Lake,  etc.,  Co..  23  Or.  20,  23  Pac.  848,.  37 
Am.  St.  Rep.  661. 

It  Is  unnecessary  for  ns,  in  view  of  the 
determination  we  are  to  make  of  this  case,  to 
pass  upon  the  question  of  whether  the  board 
of  trustees  might,  under  such  power  as  la 
contained  in  the  by-laws  here,  vote   back 
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aalartes  to  ofBcers  who  may  also  be  trustees. 

[S]  The  record  In  this  case  shows  clearly 
that  the  mie  of  law  which  provides  that  a 
trustee  may  not  vote  upon  his  own  compen- 
satlcm  was  violated  by  the  resolution  of  June 
3,  and  that  the  act  of  the  trustees  In  passing 
a  series  of  resolutions  'awarding  money  to 
four  out  of  the  five  members  of  the  board 
was  void.  It  appears  that  the  members  of 
the  board  of  trustees  felt,  and  honestly,  that, 
as  they  by  their  efforts  had  secured  a  favor- 
able sale  of  the  property  of  the  corporation, 
resulting  in  a  benefit  to  the  stockholders, 
therefore  they  should  receive  some  compen- 
sation greater  than  that  which  would  accrue 
to  them  merely  through  their  ownership  of 
stock.  The  method,  however,  by  which  they 
sought  to  obtain  this  extra  compensation 
was  not  by  a  resort  to  the  stockholders  and 
from  the  stockholders  to  obtain  authority  to 
so  compensate  themsdves.  When  they  be- 
came members  of  the  board  of  trustees  they 
were  charged  with  the  duty  of  using  their 
best  efforts  for  the  promotion  of  the  inter- 
ests of  the  stockholders,  and  nothing  was 
done  but  what  should  have  been  done  by 
them  in  the  iwrformance  of  sudi  duty.  By 
the  resolution  the  trustees  were  attempting 
to  pay  themselves  for  these  general  services 
nnder  the  guise  of  compensation  for  special 
services.  The  record  In  the  case  clearly  in- 
dicates that  these  resolutions  were  merely  a 
subterfuge.  It  appears  that  at  various  times 
discussions  had  taken  place  among  the  trus- 
tees, the  net  result  of  which  was  that  a  ma- 
jority of  them  were  inclined  to  compensate 
themselves  after  the  property  was  finally 
disposed  of,  and  that  when  It  had  become  ap- 
parent that  a  sale,  was  to  take  place,  and 
it  having  in  general  been  agreed  to  on  or 
before  June  3,  and  that  In  addition  to  the 
sale  amount  the  company  was  in  possession 
of  19,000,  due  on  royalties  on  the  original 
sale  agreement,  which  it  had  decided  to  re- 
tain before  agreeing  to  an  extension  and 
modiflcatioh  of  the  original  sale  agreement, 
and  that  compensation  could  be  secured  from 
that  amount,  instead  of  submitting  the  mat- 
ter to  the  stockholders  the  device  of  June  8 
was  adopted. 

Granting  that  the  board  of  trustees  might 
compensate  oOicetm,  but  not  trustees,  for  past 
services,  it  is  the  rule  that  where  concerted 
action  of  this  kind  is  taken  the  passing  of  a 
resolution  awarding  such  pay  must  be  had 
without  the  vote  of  any  one  pecuniarily  in- 
terested In  the  resolution.  The  board  of 
trustees  consisting  of  five  members.  It  was 
necessary  for  three  disinterested  members  to 
vote  for  the  passage  of  each  resotntlon.  The 
record  shows  that  of  the  four  voting  for 
each  resolution  three  were  pecuniarily  in- 
terested in  the  general  scheme,  although  the 
scheme  was  divided  Into  three  resolutions. 
Taking,  for  instance,  the  resolution  awarding 
salary  to  the  secretary,  we  find  it  was  voted 
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for  by  the  president,  who  was  to  receive  com- 
pensation under  a  companion  resolution,  the 
treasurer,  who  was  to  receive  compa]8ati<» 
under  a  companion  resolution,  the  secretary, 
whp  was  to  receive  compensation  under  the 
resolution  itself,  and  one  of  the  members, 
who  had  no  pecuniary  interest  in  the  general 
plan. 

In  the  case  of  Mallory  v.  Mallory-Wheeler 
Co.,  61  Gonn.  131,  23  Atl.  708,  three  separate 
resolutions  were  introduced,  fixing  the  sal- 
aries of  the  president,  vice  president,  and 
assistant  treasurer;  the  board  Oif  trustees 
consisting  of  the  three  o£Bcers  and  two  others. 
The  Connecticut  court  disposed  of  the  con- 
tention that  the  trustees  could  evade  the 
rule  by  making  separate  resolutions  for  each 
ofllcer  saying: 

"But  whether  this  action  of  the  directors  be 
regarded  as  one  vote  or  as  three  separate  votes 
can  make  no  real  difference.  U  there  were 
three  votes,  they  were  all  passed  at  the  same 
meeting.  They  were  rdated  to  each  other, 
and  all  bad  reference  to  one  common  object, 
the  continning  the  same  persons  in  the  man- 
agement of  the  business  of  the  corporation 
who  were  then  managing  it;  so  that  the  three 
separate  votes,  or  the  three  parts  of  one  vote, 
must  all  be  taken  together  in  order  to  ascertain 
what  influences  operated  to  procure  the  pas- 
sage of  any  one  of  them,  and  to  determine  their 
effect  when  passed.  It  is  not  necessary  to  sup- 
pose that  there  was  any  formal  agreement  be- 
forehand between  the  three  directors  Interested 
that  these  three  votes  should  all  be  passed.  It 
is  altogether  likely  that  there  was  no  such 
agreement.  But  the  votes  were  all  before  the 
directors'  meeting  at  the  same  time.  These 
three  directors  were  all  present.  They  were 
each  interested  in  the  common  object  to-  be 
attained  by  their  passage.  No  one  of  these 
votes  could  be  passed  without  the  affirmative 
voice  of  one  of  these  directors." 

In  the  case  at  bar  the  affirmative  vote  of 
at  least  two  of  the  interested  parties  was 
needed  to  pass  any  one  of  the  resolutions, 
and  such  trustees  had  no  more  right  to  vote 
on  any  of  the  resolutions  than  if  only  one 
resolution  had  been  introduced  embracing 
the  contents  of  the  entire  three.  Jones  ▼. 
Morrison,  31  Minn.  140,  16  N.  W.  854; 
Boothe  V.  Summit  Coal  Min.  Co.,  66  Wash. 
167,  19  Ann.  Cas.  1255;  Smith  v.  Loe  An- 
geles, etc.,  Co.,  78  CaL  289,  20  Pac.  677,  12 
Am.  St.  Rep.  53 ;  Steele  v.  Gold  Fissure  Min. 
Co.,  42  Colo.  629,  93  Pac.  349,  126  Am.  St 
Eep.  177. 

For  the  reasons  stated,  the  Judgment  will 
be  affirmed. 

MAIN,  PARKER,  and  MITOHBIIi,  JJ„ 

concur. 

HOLCOMB,  C.  J.  I  concur  In  the  result 
for  reasons  not  stated  in  the  majority  opin- 
ion. The  principal  and  only  reason  neces- 
sary to  here  state  is  that,  as  shown  by  the 
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testimony  of  ai>pellant  himself  and  of  Scher- 
merbom,  the  secretary,  what  was  contem- 
plated, at  the  time  of  their  election  as  treas- 
urer and  secretary,  respectively,  was  com- 
pensation for  performing  corporate  executive 
duties,  and  not  for  additional  duties  as 
treasurer  and  secretary.  Had  there  been 
any  such  agreement  to  grant  them  salaries 
as  treasurer  and  secretary,  even  though  not 
of  record,  and  had  U.  been  performed,  or  made 
a  charge  upon  the  company  prior  to  the  con- 
summation of  the  sale  by  thie  company's 
stockholders  of  the  majority  stock,  in  my 
opinion  they  should  have  recovered  such 
compensation.  But,  as  a  matter  of  fact  such 
was  not  the  case. 


(Ill  Wasb.  633) 

STATE  V.  ROUSSEAU.    (No.   15761.) 

(Supreme  Court  of  Washington.    July  14, 
1020.) 

Indictment  and  Information  «=3l  10(31)— In- 
formation saffiolently  charges  defendant  was 
"Jolntlst,"  though  not  avarring  he  actetl  at 
principal  or  agent. 

The  crime  of  being  a  "JointlBt,"  defined  by 
Laws  1917,  p.  60,  {  17h,  as  one  who  opens  up, 
conducts,  or  maintains,  "either  as  principal  or 
agent,"  any  place  for  the  unlawful  sale  of  in- 
toxicating liquors,  is  sufficiently  charged,  though 
the  information  does  not  in  terms  charge  that 
defendant  acted  "as  principal  or  agent";  as  be 
must  have  so  acted. 

Department  1. 

Appeal  from  Superior  (Toqrt,  Snohomish 
County ;  Ouy  O.  Alston,  Judge. 

Joseph  Rousseau  was  convicted  of  being  a 
Jolntlst,  and  appeals.    Affirmed. 

O.  D.  Eveland  and  S.  A.  Bostwlck,  both  of 
Everett,  for  appellant. 

Thos.  A.  Stiger  and  Q.'  A.  Kauue,  both  of 
Everett,  for  the  State. 

PARKER,  X  The  defendant  and  appel- 
lant, Rousseau,  was  charged  and  upon  trial 
adjudged  guilty  of  the  offense  of  being  a 
"Jolntlst";  "in  that  he,  the  said  Joseph  Rous- 
seau, In  Snohomish  county,  state  of  Washing- 
ton, on  or  about  the  1st  day  of  May,  1919, 
willfully  and  unlawfully  did  open  up,  oon< 
duct  and  maintain  at  Mukllteo,  In  said  coun- 
ty and  state,  a  certain  place,  to  wit,  a  cer- 
tain dwelling  house,  together  with  the  ap* 
purtenances  thereunto  appertaining  and  be- 
longing, for  the  unlawful  sale  of  Intoxicat- 
ing liquor."  The  only  question  to  be  here 
considered  la  whether  or  not  this  langua»;o 
quoted  from  the  information  charges  appel- 
lant with  the  crime  of  being  a  "Jolntlst" 
within  the  meaning  of  the  definition  of  that 
offense  as  found  in  the  Laws  of  1917,  p.  60, 


{  17b,  which,  so  far  as  pertinent  to  our  pres- 
ent inquiry,  reads  as  foUows: 

"Any  person  who  opens  up,  conducts  or  main- 
tains, either  as  principal  or  agent,  any  place 
for  the  unlawful  sale  of  intoxicating  liquor,  be 
and  hereby  is  defined  to  be  a  'jointist.'  Any 
person  who  carries  about  with  him  intoxicating 
liquor  for  the  purpose  of  the  unlawful  sale  of 
the  same  be  and  hereby  is  defined  to  be  a  'boot- 
legger.' Any  person  convicted  of  being  either 
a  'jointist'  or  'bootlegger'  as  herein  defined  shall 
be  deemed  guilty  of  a  felony  and  shall  be  pun- 
ished by  imprisonment  for  not  less  than  one 
nor  more  than  five  years." 

The  substance  of  the  whole  contention  here 
made  In  appellant's  behalf  Is  that  the  infor- 
mation Is  fatally  defective  because  It  does 
not  in  specific  terms  charge  him  with  open- 
ing a  place  for  the  unlawful  sale  of  Intoxi- 
cating liquor  "as  principal  or  agent"  It  of 
course,  seems  plain  that  in  order  to  sustain  a 
conviction  of  appellant  It  must  appear  that 
be  opened  the  place  as  principal,  that  Is,  aa 
owner  or  proprietor  of  the  place,  or  as  agent 
of  the  owner  or  proprietor  of  the  place ;  but 
is  not  this  just  what  the  language  of  the  in- 
formation necessarily  means?  How  could 
one  "open  up,  conduct,  or  maintain  •  •  • 
any  place  for  the  unlawful  sale  of  intoxicat- 
ing liquor"  except  for  himself  as  principal, 
or  as  agent  for  another  as  principal?  We 
think  the  language  of  the  Information  as 
plainly  means  that  appellant  opened  the 
place  "as  principal  or  agent"  as  if  these 
words  were  In  the  information. 

Counsel  for  appellant  rely  upon  oar  ded- 
slons  in  State  v.  Gaasch,  56  Wash.  381,  105 
Pac.  817,  State  v.  Smith,  68  Wash.  235,  108 
Pac.  618,  and  State  v.  Hard  wick,  63  Wash. 
35,  114  Pac;  873,  as  analogous  and  decisive 
in  appellant's  favor  here,  though  they  were 
gambling  cases.  In  the  Gaasch  Case  there 
was  under  consideration  the  sufficiency  of  an 
Information  charging  that  he  and  three 
others  "did  then  and  there  conduct  and  carry 
on  a  gambling  game  played  with  cards,  to 
wit,  the  game  commonly  known  as  poker, 'the 
said  game  being  played  for  money,  checks, 
credits  and  other  things  of  value,  in  a  build- 
ing used  for  a  saloon  and  lodging  house  pur- 
poses where  persons  resort  for  the  purpose 
of  playing,  dealing  and  operating  such  gam- 
bling games."  The  statute.  Laws  of  1903,  p. 
63,  under  which  conviction  was  there  sought, 
was  as  follows: 

"Any  person  who  shall  .conduct,  carry  on, 
open,  or  cause  to  be  opened,  either  as  owner, 
proprietor,  employ^,  or  assistant,  or  in  any 
manner  whatever  whether  for  hire  or  not,  any 
game  of.  faro,  monte,  roulette,  rouge  et  noir, 
lansquenette,  rondo,  vingt-un  (or  twenty-one), 
poker,  draw  poker,  brag,  bluff,  thaw,  tan,  or 
any  banking  or  other  game  played  with  cards, 
dice  or  any  other  device,  or  any  slot  machine,  or 
other   gambling   device   whether  the   same    be 
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played  or  operated  for  money,  checks,  credits,  or 
any  other  repreaentatiTe  or  thing  of  valne,  in 
any  house,  room,  shop,  or  other  building  whatso- 
ever, boat,  booth,  garden  or  other  place,  where 
persons  resort  for  the  purpose  of  playing, 
dealing  or  operating  any  such  game,  machine  or 
device,  shall  be  guilty  of  a  felony,  and  upon 
conviction  thereof  shall  be  imprisoned  in  the 
penitentiary  for  the  period  of  not  less  than 
one  nor  more  than  three  years." 

The  information  was  held  to  be  InsufSdent 
to  charge  the  felony  so  defined,  because  from 
Its  language  it  could  not  be  said  that  It 
diarged  Oaasdi  and  his-  OHlefendants  with 
anything  more  than  playing  at  a  gambling 
game  at  the  alleged  resort  which  was  a  mis- 
demeanor, and  did  not  charge  or  connect 
them  In  any  way  whatever  with  the  proprie- 
torship of  the  resort;  and,  since  the  statute 
was  aimed  only  at  those  who  were  proprie- 
tors of  such  a  resort  and  those  who  assisted 
la  maintaining  such  a  resort,  Gaasch  was 
not  charged  with  the  felony  defined  by  the 
statute.  A  critical  reading  of  the  decisions 
in  tbe  Smith  and  Hard  wick  Cases,  we  think, 
will  disclose  that  the  informations  therein 
were  held  lnsufi3clent  upon  substantially  the 
same  grounds  as  in  the  Oaasch  Case.  This 
appellant  is  in  no  such  position  under  this 
Information  and  statute.  The  language  of 
this  information,  wc  think,  could  by  no  pos- 
sible construction  be  said  to  be  directed 
against  any  one  except  one  who  was  either 
the  proprietor  of  the  prohibited  place  or 
agent  of  such  proprietor,  in  the  opening,  con- 
ducting, or  maintaining  of  such  place,  and 
does  not  charge  any  act  done  or  which  could 
be  done  by  any  one  at  the  prohibited  place 
other  than  as  proprietor  or  agent  of  such 
proprietor. 

We  are  quite  convinced  that  the  informa- 
tion sufficiently  charges  the  ofTense  of  being 
a  "Jolndst" 

The  Judgment  is  affirmed. 

HOLGOMB,  0.  Jn  and  MAm,  BRIDGES, 
and  MITCHEIili,  JJ.,  concur. 


(Ill  Wash.  £37) 

STATE  V.  BURGESS.    (No.  15879.) 

(Supreme  Court  of  Washington.    July  14, 
1920.) 

I.  Intoxloating  liquors  «s>l7— "Jolntlst"  stat- 
■ta  dOM  not  panlsh  mora  Intent,  but  overt 


Laws  1917,  p.  60,  f  17h,  declaring  it  a  crime 
t»  be  a  "jointist,"  defined  as  one  who  opens  up, 
conducts,  or  maintains  any  place  for  the  un- 
lawful sale  of  intoxicating  liquors,  is  not  un- 
constitutional as  an  attempt  to  punish  a  mere 
intent,  but  prescribes  the  punishment  for  the 
overt  acts  of  opening  up,  conducting,  or  main- 
taining, to  which  intent  is  merely  incidental. 


2.  Criminal  law  ^=»I2I8— Imprisonment  as  pan- 
ishment  for  Jointist  In  state  penitentiary. 

Laws  1917,  p.  60,  {  17h,  declaring  the  felony 
of  being  a  "jointist,"  since  declaring  no  place 
of  imprisonment  as  punishment,  is  within  Bern. 
Code  1915,  {  2265,  providing  that  in  such  case 
imprisonment  shall  be  in  the  state  penitentiary. 

3.  Indlctmont  and  Information  «=>86 (3)— In- 
formation for  being  a  Jointist  need  not  fix  the 
plaoe  of  offense  otherwise  than  In  the  county. 

Information  under  Laws  1917,  p.  60,  (  17b, 
declaring  the  offense  of  being  a  jointist,  need 
not  fix  the  place  of  the  otEense  more  specifically 
than  as  being  in  the  county,  though  it  neces- 
sarily has  a  fixed  location  with  some  relation 
to  real  property. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
CJounty;  Hugo  Oswald.  Judge. 

William  Burgess  was  convicted  of  being  a 
Jointist,  and  appeals.    Affirmed. 

Geo.  H.  Grandell  and  Reuben  Grandell,  both 
of  Spokane,  for  appellant 

J.  B.  Llndsley  and  T.  T.  Grant,  both  of 
Spokane,  tor  the  State. 

PARKER,  X  The  defendant,  Burgess, 
was  charged,  and  upon  the  verdict  of  a  Jury 
adjudged  guijty  by  the  superior  court  for 
Spokane  county  of  the  offense  of  being  a 
"jointist"  under  the  Laws  of  1917,  p.  60,  | 
17h,  the  language  of  which,  so  far  as  nec- 
essary to  be  here  noticed.  Is  as  follows: 

"Any  person  who  opens  up,  conducts  or  main- 
tains, either  aa  principal  or  agent,  any  place 
for  the  unlawful  sale  of  intoxicating  liquor,  be 
and  hereby  Is  defined  to  be  a  'jointist.'  Any 
person  who  carries  about  with  him  intoxicating 
liquor  for  the  purpose  of  the  unlawful  sale  of 
the  same  be  and  hereby  is  defined  to  be  a  'boot- 
legger.' Any  person  convicted  of  being  either 
a  'jointist*  or  'bootlegger'  as  herein  defined  shall 
be  deemed  guilty  of  a  felony  and  shall  be  pun- 
ished by  imprisonment  for  not  less  than  one 
nor  more  than  five  years." 

The  defendant  has  appealed  to  this  court 
from  the  Judgment  so  rendered  against  him. 

[1]  It  is  contended  in  appellant's  behalf 
that  the  above-quoted  statute,  in  so  far  as 
it  purports  to  define  the  offeiise  of  being  a 
"jointist"  and  provides  for  the  punishment 
of  one  adjudged  guilty  thereof,  Is  uncon- 
stitutional. The  following  language  of  coun- 
sel's brief  embodies  the  substance  of  their 
argument  in  timt  behalf: 

"In  order  to  constitute  a  crime  it  is  necessary 
that  the  act  of  keeping  or  maintaining  a  place 
must  be  connected  with  some  overt  act  which 
in  itself  is  unlawful,  in  order  to  constitute  a 
crime.  That  the  intent  to  commit  a  crime  is, 
in  itself,  unconnected  with  an  overt  act,  a  vio- 
lation of  no  law." 
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Counsel  Invoke  fhe  general  rule  as  stated 
in  Whartm's  Criminal  liaw  (Uth  Ed.)  p. 
197,  as  follows: 

"The  law  does  not  deal  with  a  man's  inner 
feelings  and  unexecuted  purposes  and  inten- 
tions. A  mere  criminal  or  guilty  intent  to  do 
an  act  which  is  in  and  of  itself  a  crime,  not 
connected  with  an  overt  act  or  outward  mani- 
festation, is  not  in  and  of  itself  a  crime,  and 
with  it  the  law  has  no  concern." 

The  arg^unent  proceeds  upon  the  assump- 
tion that  the  statute  seeks  only  to  punish  the 
entertaining  of  the  intent,  and  not  for  fhe 
committing  of  any  overt  act,  on  the  part  of 
the  accused.  This,  we  think.  Is  an  errone- 
ous assumption.  Manifestly  the  Jointlst 
statute  strikes  at  the  opening  up,  conducting, 
or  maintaining  of  places;  "Joints,"  in  the 
common  parlance;  where  the  unlawful  sale 
of  Intoxicating  liquor  is  carried  on.  It  seems 
to  us  that  it  Is  plainly  the  opening  up,  con- 
ducting, or  maintaining  of  such  places,  for 
which  the'  prescribed  punishment  is  meted 
out.  Of  course,  the  prohibited  place  could 
not  exist  as  such  without  an  Intent  on  the 
part  of  the  accused  to  make  It  such  a  place. 
But  that,  It  seems  to  us,  does  not  argue  that 
the  lawmaking  power  Is  not  primarily  In- 
terested in  the  prevention  of  the  opening  up 
and  maintenance  of  such  places.  We  are  of 
the  opinion  that  the  opening  up,  conducting 
or  maintaining  of  the  place  for  the  unlaw- 
ful sale  of  Intoxicating  liquor  are  the  overt 
acts  for  which  the  law  seeks  to  punish,  and 
that  the  Intent  of  the  accused  Is  merely  in- 
cidental thereto;  Just  as  Intent  is  incidental, 
to  all  overt  criminal  acts,  to  be  considered  in 
determining  the  question  of  guilt.  We  con- 
cede that  the  particular  intent  to  sell  intox- 
icating liquor  at  a  particular  place,  that  Is, 
an  intent  to  sell  It  generally  In  the  sense  of 
making  a  business  of  so  doing,  at  such  place, 
unaccompanied  by  the  overt  act  of  opening 
up,  conducting,  or  maintaining  a  place  in 
such  manner  as  to  evidence '  such  intent, 
could  not  be  rendered  ptmishable  by  legis- 
lative enactment.  But  we  do  not  think  such 
is  the  meaning  of  this  statute  When  one 
"opens  up,  conducts,  or  maintains"  a  place 
for  the  sale  of  some  commodity,  he  neces- 
sarily does  80  by  some  overt  act  manifesting 
his  intention  in  that  regard.  We  think  that 
without  some  outward  manifestation  of  such 
intent,  and  without  the  ability  to  consum- 
mate such  sales  by  furnishing  and  deliver- 
ing, or  causing  the  furnishing  and  delivery 
of  such  commodity,  it  could  not  be  said  that 
one  "opens  up,  conducts,  or  maintains"  a  place 
for  the  sale  of  such  commodity,  within  the 
meaning  of  these  words  as  used  in  this  stat- 
ute. Counsel  for  appellant  call  our  atten- 
tion to,  and  rely  upon,. a  recent  decision  of 
the  OUahoma  court  in  Proctor  ▼.  State  (Cr. 
App.)  176  Pac.  771,  a  decision  which  seems 
to  express  views  out  of  harmony  vrlth  the 


conclusion  we  here  reach,  though  a  critical 
reading  of  that  decision  may  suggest  to  some 
minds  that  the  question  as  there  presented 
may  be  dUTerentiated  from  the  one  here 
presented.  We  are,  however,  so  thoroughly 
convinced  of  the  soundness  of  our  conclu- 
sion in  this  case,  that  we  would  feel  c«m- 
strained  to  adhere  to  It  rather  than  follow 
the  Oklahoma  decision  even  though  it  be 
not  distinguishable  from  our  present  case. 

[2]  Contention  is  made  in  appdlant's  be- 
half that  the  Judgment  la  erroneous  and 
that  no  Judgment  can  be  rendered  against 
appellant  under  this  statute,  because  it  fails 
to  specify  an;  place  of  Imnwiaonment  as 
pimlshment  for  the  commission  of  the  pro- 
hibited act  This  contention  is  answered  by 
the  provisions  ot  section  2285,  R«n.  Code, 
reading  as  follows: 

"Every  person  convicted  of  a  felony  for 
which  no  punishment  is  specially  prescribed  by 
any  statutory  provision  in  force  at  the  time  of 
conviction  and  sentence,  shall  be  punished  by 
imprisonment  in  the  state  penitentiary  for  not 
more  than  ten  years,  or  by  a  fine  of  not  more 
than  five  thousand  dollars,  or  by  both." 

It  seems  plain  therefore,  since  the  Jointlst 
statute  defines  the  offense  as  a  felony,  that 
the  punishment  therefor  should  be  in  the . 
penitentiary  as  was  adjudged  in  this  case, 
even  though  that  statute  be  silent  on  the 
question  of  the  place  of  Imprisonment. 

[S]  It  is  further  contended  in  appellant's 
behalf  that  the  information  does  not  sufiB- 
ciently  plead  facts  constituting  the  offense 
as  defined  in  the  statute,  because  It  falls  to 
allege  the  commission  thereof  at  any  partic- 
ular location  in  Spokane  county;  tixe  charge 
being  only  that  the  offense  was  committed 
In  Spokane  county.  The  argument  is  that 
siqce  this  offense,  when  committed,  neces- 
sarily has  a  fixed  location  with  some  relation 
to  real  property,  it  Is  necessary  in  the  infor- 
mation to  specify  fsadx  location.  This  con- 
tention may  find  some  support  in  the  older 
authorities,  and  possibly  even  at  this 'day  in 
some  Jurisdictions;  but  we  think  It  is  an-* 
swered  in  this  state  by  the  decisions  of  this 
court  In  State  v.  Meyers,  9  Wash.  8,  36  Pac. 
1051,  wherein  It  was  held  that  a  charge  of 
arson. was  sufl^dently  specific  as  to  location 
when  it  stated  that  the  crime  was  committed 
in  Spokane  coimty.  It  seems  plain  that  the 
offense  here  Involved  could  have  no  more 
'Close  relationship  to  eama  q>eclfic  location 
and  property  than  could  the  crime  of  arson. 
Whatever  appellant's  rights  may  have  been 
as  to  liis  being  advised  upon  the  trial  as  to 
the  exact  location  of  the  <^ense  charged,  it. 
seems  well  settled  in  this  state  that  the  in- 
formation is  not  rendered  defective  because 
of  its  failure  to  state  the  particular  location 
of  the  commission  of  the  offense  within  the 
county  of  the  court's  Jurisdiction. 

It  is  finally  contended  that  the  informa- 
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tlon  Is  InwiWclont  i^-  tbat  It  fails  to  charge 
tlie  defendant  with  conducting  and  maintain- 
ing the  place  as  principal  or  agent  This 
exact  contention  was  disposed  of  adverse  to 
the  claims  here  made  in  appellant's  behalf  in 
our  decision  In  State  y.  Rousseau,  191  Pac. 
634,  just  rendered. 

We  conclude  that  the  Judgment  most  be 
affirmed.    It  Is  so  ordered. 

HOLCOMB,    C.    J.,    and   MACKINTOSH, 
MAIN,  and  HITGHBIX,  JJ.,  concur. 
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STATE  V.  HESSEL.    (No.  15828.) 

(Saprenie  Court  of  WashSngton.    Ang.  8, 
19ea) 

1.  Intoxleatlnp  liquors  <8=>t7— "Bootlegoer" 
ttatate  doe*  not  punish  mere  Intent,  but  overt 
act. 

Laws  1917,  p.  60,  f  17h,  declaring  it  a 
crime  to  be  a  "bootlegger,"  defined  as  one  who 
carries  about  with  him  intoxicating  liquor  with 
the  purpose  of  the  nnlawful  sale  thereof,  is  not 
nnconstitntional  as  aa  attempt  to  punish  a  mere 
intent,  hot  the  OT«rt  act  of  carrying  aronnd 
liqnor  with  the  purpose  of  selling  it,  as  a 
peddler. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Bootlegger.] 

2.  Criminal  law  «=>  12 13— Bootlegger  statatt 
does  not  provide  oruel  and  unusual  punish- 
ment. 

It  cannot  be  said  that  l4iws  1917,  p.  60,  ( 
17h,  in  making  the  carrying  aronnd  of  intoxi- 
cating liquor  with  the  purpose  of  unlawfully 
selling  it  a  felony,  while  other  sections  make 
its  nnlawful  sale  a  mere  misdemeanor,  pro- 
vides for  cruel  and  nnnsnal  punishment  in  vio- 
lation of  Const,  art  1,  |  8,  and  Const  U.  S, 
Amend.  8. 

3.  Criminal  law  «=937l(  10)— Sales  oompetent 
to  prove  Intent  on  proseoirtion  for  being  a 
bootlegger. 

Proof  of  sales  is  competent  to  prove  intent 
on  prosecution,  under  Ijaws  1917,  p.  60,  |  17h, 
for  being  a  bootlegger. 

4.  Criminal  law  «S9673(5)— Requested  Inttruo- 
tloa  ealling  attention  to  matters  ta  evidence 
Involving  offenses  not  oharged  held  proper. 

On  a  prosecution  under  Laws  1917,  p.  60, 
I  17h,  for  being  a  bootlegger,  carrying  abont 
Uqnor  to  sell  as  a  peddler,  requested  instruc- 
tions that  he  was  not  being  prosecuted  for  oth- 
er things  should  have  been  given,  where'  the 
Jury  might  easily  be  misled  by  evidence  of  sales 
to  show  intent  and  evidence  allowing  belief 
that  defendant  had  solicited  orders,  or  might 
be  maintaining  a  place  tor  unlawful  sales. 

5.  Criminal  law  «=»8I4(3)— Instruelton  calling 
attention  to  mattars  not  In  avidenee  and  orlme 
not  oharged  held  to  tand  t*  eonfnse. 

Instraction  on  prosecution  for  bootlegging 
calling  attention  to  matters  on  which  there  was 
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no  evidence  and  a  crime  not  charged  held  er- 
roneous and  prejudicial  as  tending  to  confuse 
the  issue. 

a.  Criminal  law  «=9863(l)— Olving  additional 

Instructions  en  court's  own  motion,  after  ro- 

tirement  of  Jury,  oondemned. 

The  giving  of  additional  instructions  on  the 

court's  own  motion  after  the  jury  had  retired 

and    been    deliberating,    whereas    Bern.    Code 

1915,  S  352,  provides  for  it  only  on  request  of 

the  jury,  condemned,  though  it  may  not  have 

been  preJndiciaL 

Department  1. 

Appeal  from  Superior  Court,  Franklin 
County;  John  Tmaz,  Judge. 

Herman  Hessel  was  convicted  of  being  a 
bootlegger,  and  appeals.  Reversed,  and  re- 
trial ordered. 

Cbas.  W.  Johnson,  of  Pasco,  tor  appellant 
D.   M.   Gibbons,   of  Connell,   and   O.    M. 
O'Brien,  of  Pasco,  tor  the  State. 

MACKINTOSH,  J.  The  defendant  was 
tried  and  convicted  under  section  17h,  c.  19, 
Laws  1917,  which  provides: 

"  •  •  •  Any  person  who  carries  abont  with 
him  intoxicating  liquor  for  the  purpose  of  the 
nnlawful  sale  of  the  same  be  and  is  hereby  de- 
fined to  be  a  'bootlegger.'  Any  person  convict- 
ed of  being  *  *  *  a  'bootlegger*  as  herem 
defined  shall  be  goiltr  of  a  felony." 

[1]  The  appellant  urges,  first  that  this  sec- 
tion Is  unconstitutional  for  the  reason  that 
it  attempts  to  provide  tor  the  punishment  of 
an  Intent  to  do  an  act  not  coupled  with  an 
overt  criminal  act  and  bases  his  argument 
upon  the  case  of  Procter  v.  State,  15  OkL  Cr. 
338,  176  Pac.  771.  The  fallacy  of  appellant's 
argument,  and  the  decision  upon  which  be 
relies,  lies  in  this,  that  they  overlook  the 
fact  that  the  section  in  question  is  aimed  at 
the  carrying  around  of  liquor  for  the  purpose 
of  selling  it,  and  that  it  is  not  the  intent 
which  is  bein^  punished,  but  the  act  of  ped- 
dling liquor  with  the  Intent  to  sell  it  A  i>er- 
son  cannot  be  punished  for  merely  possessing 
an  unlawful  Inteit,  but  he  may  be  punished 
for  acts  which  are  forbidden  but  are  not  ma- 
lum In  se  If  they  are  coupled  with  an  unlaw- 
ful Intent  The  statute  is  one  against  the 
peddling  of  liquor  as  a  business,  and  that  avo- 
cation, connected  with  the  Intent  of  disiKJslng 
of  the  liquor,  furnishes  the  overt  act  which 
must  accompany  the  Intoit  in  order  to  con- 
stitute the  crime. 

[2]  It  is  also  urged  against  the  constitu- 
tionality of  this  section  that  it  violates  arti- 
cle 1,  S  3,  of  the  Constitution  of  the  state, 
and  the  Eighth  Amendment  to  the  federal 
Constitution,  In  that  it  provides  for  cruel 
and  unusual  punishment  the  section  making 
It  a  felony  to  carry  liquor  about  with  the  in- 
tent of  selling  it  whereas  other  sections  of 
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the  act  merely  make  It  a  misdemeanor  to 
sell  Uquot  unlawfully;  In  other  words,  that 
the  lesser  crime  In  fact  Is  punished  by  the 
severer  penalty.  It  might  be  that  a  very 
plausible  argument  can  be  made  based  on 
this  hypothesis,  but  the  fault  lies  In  that  the 
hypothesis  \a  false.  The  oftenses  of  selling 
liquor  unlawfully,  or  possessing  It  imlawful- 
ly,  were  deemed  by  the  Legislature  to  merit 
punishment  as  misdemeanors,  but  the  engag- 
ing In  the  business  of  bootlegging,  which  we 
have  defined  as  the  peddling  of  liquor  with 
intent  to  unlawfully  dispose  of  It,  was  deem- 
ed by  the  Legislature  more  subversive  of  the 
morals  of  the  community  than  an  Isolated 
sale  or  possession,  and  we  cannot  say  that  a 
person  who  is  engaged  in  that  business  does 
not  deserve  severer  punishment  than  one 
who  is  convicted  of  merely  making  a  sale,  or 
having  liquor  in  lila  possession. 

"The  states  as  a  part  of.  their  police  power 
have  a  large  measure  of  discretion  in  creat- 
ing and  defining  criminal  offenses."  12  C.  J. 
1185.  The  Legislature  bad  a  right  to  take 
Into  consideration  the  general  experience  in 
attempts  to  suppress  the  illegal  sale  of  liq- 
uor and  to  draw  upon  that  esperioice  In  de- 
termining that  persons  who  carry  liquor 
about  with  them  with  the  Intent  to  sell  it 
should  be  more  severely  pimished  than  per- 
sons who  have  liquor  in  their  possession  or 
might  make  a  sale  thereof.  The  element  of 
intent  Is  a  part  of  the  crime  of  bootlegging, 
and  the  Legislature  in  fixing  the  punishment 
considered  that  "The  purpose  of  our  law  is 
to  graduate  punishment  according  to  the 
guilt  Involved."  1  Wharton,  Criminal  Law 
(11th  Ed.)  p.  13.  We  see  no  merit  In  this  ob- 
jection to  the  constltntionality  of  the  section. 

The  recent  case  of  State  v.  Burgess,  191 
Pac.  635,  had  under  consideration  the  com- 
panion offense  of  being  a  Jointist,  and  this 
court  there  arrived  at  tbe  conclusion  that  the 
statute  in  that  regard  was  constitutional, 
and  we  now  hold  that  the  statute  defining 
and  punishing  bootlegging  Is  constitutional. 

[3]  The  appellant  urges  that  evidence  was 
improperly  admitted  of  separate  and  distinct 
unlawful  sales  of  liquor.-  One  of  the  ele- 
ments of  the  crime  necessary  for  the  state  to 
prove  is  ^e  purpose  for  which  the  liquor  was 
carried  about,  and  in  order  to  show  that  pur- 
pose and  Intent  evidence  of  various  sales  was 
admissible.  The  case  of  State  v.  Smith,  103 
Wash.  267,  174  Pac.  9,  cited  by  appellant, 
was  a  case  in  which  the  act  charged  against 
the  defendant  characterized  the  offense  and 
was  proven  by  proving  the  act.  Here  the 
guilty  Intent  must  be  proven  by  acts  other 
tban  the  act  of  carrying  liquor  about,  and 
proof  of  sales  was  competent  to  prove  that 
Intent     State  v.  Raymond,  24  Oonn.  204. 

[4]  A  considerable  confusion  appears  in 
the  record  by  reason  of  exceptions  taken  to 
the  refusal  to  give  requested  instructions, 
and  exceptions  taken  to  instructions  given. 


The  appellant  requested  that  the  court  in- 
struct the  jury  that  he  was  not  being  prose- 
cuted for  the  sale  of  intoxicating  llquw,  or 
with  the  taking  or  soliciting  of  orders  for 
the  purpose  of  selling  intoxicating  liquors,  or 
with  maintaining  a  place  for  the  sale  of  in- 
toxicating liquors,  and  that  he  could  only  be 
convicted  of  carrying  liquor  about  with  him 
for  the  purpose  of  imlawful  sale,  and  that 
this  did  not  mean  "transporting  liquor  from 
one  given  place  to  another  with  no  Intention 
of  sale  while  being  so  transported." 

In  view  of  the  fact  that  the  jury  might 
easily  be  misled  by  the  evidence  of  sales 
which  was  Introduced  solely  for  the  purpose 
of  showing  Intent,  and  by  evidence  which 
might  have  allowed  the  jury  to  believe  that 
the  appellant  had  solicited  orders,  or  that  he 
might  be  maintaining  a  place  Cor  tbe  unlaw- 
ful sale  of  liquor,  these  instructions  shonld 
have  been  given.  Although,  as  a  general 
rule,  the  court  is  not  required  to  Inform  the 
Jury  with  what  crimes  the  defendant  is  not 
chained,  we  have  no  question  here  of  request- 
ed instructions  of  a  lower  offense  than  that 
charged,  but  it  was  desired  to  have  the  court 
call  the  jury's  attention  to  matters  which  in- 
volved other  offenses,  with  which  the  appe- 
lant was  not  charged. 

[6]  It  Is  also  urged  that  the  court  erred  in 
giving  instmction  Mo.  7,  which  reads: 

"Other  sections  of  the  statute  under  which 
this  prosecution  is  brought  are  as  follows:  It 
shall  be  unlawful  for  any  person  other  than  a 
regularly  ordained  clergyman,  priest,  or  rabbt 
actually  engaged  in  ministering  to  a  reliKions 
congregatioii,  to  have  in  his  possession  any  io- 
toxicating  liqaor  other  than  alcohol. 

"In  any  prosecution  for  the  violation  of  any 
provision  of  this  act  it  shall  be  competent  to 
prove  that  any  person,  other  than  a  regularly 
ordained  clergyman,  priest,  or  rabbi  actually 
engaged  in  ministering  to  a  religious  congrega- 
tion, had  in  his  possession  any  intozicatiiig 
liquor  other  than  alcohol,  and  such  possession 
and  proof  thereof  shall  be  prima  fade  evidence 
that  said  liqaor  was  so  held  and  kept  for  the 
purpose  of  unlawful  sale  or  disposition. 

"And  I  instruct  you  further  that  it  is  not 
necessary  for  the  state  in  this  prosecntion  to 
allege  in  the  information  that  the  defendant  is 
not  a  regnlarly  ordained  clergyman,  priest,  or 
rabbi  actually  engaged  in  ministering  to  a  re- 
ligious congregation,  and  it  is  not  necessary  for 
tbe  state  to  prove  in  this  ease  that  the  de- 
fendant is  not  or  was  not  a  regnlarly  ordained 
clergyman,  priest,  or  rabbi  actually  engaged  in 
ministering  to  a  religions  congregation." 

The  court  then  goes  Into  the  other  portion 
of  the  section  (17h)  In  which  is  contabied  tbe 
prohibition  against  bootlegging ;  then  he  pro- 
ceeds to  tell  the  jury  that  It  is  not  necessarr 
for  the  etate  to  prove  matters  and  things 
contained  in  the  balance  of  the  section  which 
the  court  had  just  quoted.  This  was  dearly 
^roneou's  and  prejudicial,  as  it  toided  to 
confuse  the  Issue  before  the  Jury,  t^  calllns 
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fbelr  attention  to  matters  npon  which  there 
was  no  evidence^  and  to  a  crime  with  which 
the  defendant  was  not  charged. 

[I]  It  is  next  urged  as  error  that  after  the 
jnry  had  retired  at  the  conclusion  of  the  ar- 
gument, and  without  any  request  from  the 
Jury,  or  from  counsel,  and  after  the  Jury  had 
been  deliberating,  the  court,  on  Its  own  mo- 
tion, called  the  Jury  back  for  additional  in- 
structions. Section  352,  Bern.  Code,  provides 
for  further  instruction  to  the  Jury,  and,  al- 
though the  error  complained  of  may  not  have 
been  prejudicial,  it  is  a  practice  which  ought 
not  to  be  recommendedi 

It  is  finally  contended  that  there  Is  no  evi- 
dence upon  which  the  verdict  of  bootlegging 
could  be  returned.  The  evidence  shows  that 
a  sale  was  made  to  the  prosecuting  witness 
of  bottled  whisky  in  a  hotel  room  at  Oonnell. 
While  the  evidence  in  the  case  is  stronger  In 
proof  of  the  appellant's  guilt  .of  unlawfully 
having  liquor  in  his  possession  or  of  having 
made  an  unlawful  sale  of  it,  there  was  some 
evidence  tending  to  prove  that  be  was  guilty 
of  bootlegging;  that  Is,  of  peddling  liquor 
with  intent  to  sell  it.  There  was  enough 
evidence  from  which  the  Jury  might  have 
fonnd  that  the  state  had  proved  that  the  ap- 
pellant was  engaged  in  the  business  of  car- 
rying liquor  about  with  the  Intent  to  sell  It, 
and  that  the  appellant  did  more  than  to  have 
liquor  in  his  possession  and  sell  it 

For  the  reasons  indicated  In  this  opinion, 
the  Judgment  will  be  reversed  and  a  retrial 
ordered. 

HOLCOMB,  0.  X,  and  PARKBB,  MAIN, 
and  MITCHELIi,  JJ.,  concur. 


(Ul  Wash.  382) 
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(Snprema  Gowt  of  Washington.    July  7, 1920.) 

1.  Master  and  servant  ®=>82(5)  —  Evidence 
held  to  sustain  finding  that  so  wages  should 
bo  allowed.   , 

In  snit  to  foreclose  labor  lien  claims,  evi- 
dence held  to  sustain  the  trial  court's  holding 
that  it  was  the  understanding  of  the  parties 
to  defendant's  incorporation  that  no  wages 
should  be  allowed  plaintltF  and  his  assignor 
for  work  on  the  company's  plant  until  it  was 
completed  and  in  operation. 

2.  Master  and  servant  9=982(5)— Labor  Hen 
eialmant  must  establish  elements  of  aoMon. 

The  burden  is  on  the  labor  lien  claimant 
to  establish  all  the  elements  of  his  action. 

Departmoit  1. 

Appeal  from  Superior  Ckrart,  King  County, 
E^rerett  Smith,  Judge. 

Action  by  Fred  J.  Pesha  against  William 
H.  Pratt,  receiver  of  the  Wilcox  Lumber  & 
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Logging  Company.    From  a  decree  for  him, 
plaintiff  appeals.    Judgment  affirmed. 

Channing  M.  Coleman,  of  Seattle,  for  ap- 
pellant. 

Thos.  N.  Swale,  of  Bverett,  and  Wm.  H. 
Pratt,  of  Tacoma,  for  respondent 

MAIN,  J.  The  purpose  of  this  action  was 
to  foreclose  two  labor  lien  claims.  The 
plaintur  performed  the  labor  covered  by  one 
of  the  claims  and  the  other  claim  had  been 
assigned  to  him.  The  total  amount  of  re-' 
covery  sought  was  approximately  $900.  The 
trial  before  the  court  without  a  Jury  resulted 
in  a  decree  allowing  $30.32  and  directing  a 
foreclosure  for  this  sum.  The  plalntitr,  being 
dissatisfied  with  this  award,  prosecutes  the 
appeal.  The  facts  which  gave  rise  to  the 
controversy  may  be  summarized  as  follows: 

Durhig  the  month  of  October,  1918,  W.  A 
Wilcox,  Samuel  C.  Brown,  and  Fred  J.  Pesha 
organized  the  Wilcox  Lumber  &  Logging  C!om- 
pany,  a  corporation.  Wilcox  became  the 
president  and  manager,  Pesha  the  secretary 
and  treasurer,  and  Brown  the  vice  president. 
The  capital  stock  of  the  company  was  $40,- 
000.  Each  of  the  parties  put  In  $1,000  in 
cash.  In  addltlmi  to  this.  Brown-  put  in  $1,- 
500  worth  of  sawmill  machlneir  and  Wilcox 
$14,000  worth  of  machinery.  The  purpose 
of  organizing  the  corporation  was  to  engage 
in  the  loggtog  and  sawmill  business.  The 
parties  were  first  brought  together  by  an  ad- 
vertisement by  Brown,  which  Wilcox  answer- 
ed. Pesha  was  induced  to  Invest  through 
Brown.  After  the  parties  met  and  talked  the 
matter  over  they  proceeded  to  organize  the 
corporation  and  acquired  the  amount  of  stock 
specified.  The  balance  of  the  capital  stock 
was  not  subscribed.  Soon  after  the  organiza- 
tion of  the  corporation  the  work  of  assem- 
bling the  machinery  and  the  construction 
of  the  mill  began.  At  that  time  It  was  con- 
templated that  it  would  take  about  90  days 
to  get  the  mill  ready  for  operation.  It  de- 
veloped that  It  would  take  a  consid«abl7 
longer  time.  Pesha,  not  being  entirely  sat- 
isfied with  his  Investment  and  the  way  the 
construction  of  the  plant  was  progressing, 
drew,  in  his  own  handwriting,  on  January  15, 
1919,  a  memorandum  and  presented  it  to 
Wilcox  as  president  of  the  company  for  sig- 
nature and  it  was  thus  signed.  Brown  added 
his  name  to  the  writing.  This  .writing  will 
be  subsequently  referred  ta  From  the  time 
the  work  of  c<Histruction  began.  Brown  and 
Pesha  worked  about  the  plant,  which  was 
completed  and  ready  for  operation  on  or 
about  April  1,  1919.  On  the  22d  of  that 
month  the  mill  was  destroyed  by  fire.  It 
was  operated  from  some  time  early  in  April 
until  the  time  of  Its  destruction,  and  Pe^a 
and  Brown' continued  to  work  therein.  The 
corporation  being  in  an  insolvent  condition 
after  the  mill  was  destroyed,  a  receiver  was 
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appointed.  Pesha  and  Brown  eacb  filed  a 
notice  of  claim  of  lien.  The  question  of  fact 
Is  whether  they  were  to  draw  wages  from  the 
time  the  construction  work  of  the  mill  was 
entered  upon  or  from  the  time  It  was  com- 
pleted and  In  operation.  Upon  this  question 
the  testimony  is  conflicting.  The  appellant 
claims  that  they  were  to  be  allowed  wages 
from  the  time  they  first  began  work,  bat 
that  -they  were  not  to  be  paid  until  the  mill 
was  In  operation.  The  respondent's  conten- 
tion Is  that  the  understanding  between 
the  parties  was  that  no  one  of  them  should 
be  allowed  any  compensation  for  any  work 
done  until  the  mill  was  completed  and  in 
operation. 

[1]  Without  reviewing  the  evidence  In  de- 
tail, it  may  be  said  that  we  think  the  holding 
of  the  trial  court  that  it  was  the  understand- 
ing of  the  parties  that  no  wages  should  be 
allowed  until  the  mill  was  completed  and  in 
operation  must  be  sustained.  After  a  careful 
consideration  of  the  record,  we  are  in  entire 
accord  with  the  views  of  the  trial  Judge  ex- 
pressed orally  at  the  conclusion  of  the  case, 
as  shown  In  the  following  excerpt  from  bis 
opinion: 

"I  am  well  satisfied  that  Mr.  Pesba  and  Mr. 
Brown  originally  started  out  with  the  inten- 
tion of  contributing  without  compensation  their 
services  until  the  mill  was  in  operation,  an- 
ticipating it  would  be  for  90  days,  and  it  lastsd 
too  long  and  they  got  tired  of  it.  And  when 
they  finally  wound  up  and  the  business  collaps- 
ed they  got  together  and  thought  it  would 
be  a  good  plan  to  put  in  a  daim  for  wages, 
which,  in  my  judgment,  they  never  anticipated 
getting  when  they  started  out.  There  is  no 
showing  that  either  party  ever  demanded  wa- 
ges, and  they  did  not  have  their  names  in  the 
books  as  employes.  But  when  the  mill  was 
completed  then,  in  accordance  with  the  under- 
standing, their  names  went  on  the  pay  roll  for 
a  brief  period,  and  they  were  entitled  to 
wages." 

It  Is  claimed,  bowever,  Oiat  the  writing 
above  referred  to  indicates  a  contrary  Inten- 
tion.  It  recites: 

"Wilcox  Logging  &  Lumber  Company  does 
hereby  agree  to  give  F.  3.  Pesha  steady  work 
at  not  less  than  |5  per  day  at  said  company's 
mill  in  consideration  of  said  F.  3.  Pesha  be- 
ing a  stockholder  in  said  company,  and  to  be 
employed  for  duration  of  said  F.  J.  Pesha  and 


holding  stock  in  said  Wilcox  Logging  &  Lum- 
ber Company;  said  stock  and  position  trans- 
ferable." 

This  memorandum,  as  already  stated,  was 
prepared  by  Pesha  and  signed  "Wilcox  Log- 
ging &  Lumber  Company,"  by  Wilcox  and 
by  Brown.  Pesha,  having  become  dissatisfied, 
was  desirous  of  getting  his  money  out  of  the 
corporation,  and  apparently  concaved  the 
idea  that  if  he  had  some  memorandum  show- 
ing that  the  stock  and  position  were  transfer- 
able it  would  aid  him  In  this  respect  The 
memorandum  was  made  approximately  three 
months  after  Pesha  and  Brown  began  work 
on  the  construction  of  the  mill,  and  yet  con- 
tains no  recital  covering  the  matter  of  wages 
prior  to  that  time.  It  fixes  no  time  when  the 
employment  covered  by  It  was  to  be  begun, 
but  recites  that  the  employhient  was  for  the 
duration  of  the  holding  of  the  stock  and  that 
the  stock  and  position  were  transferable. 
The  reason  for  writing  the  memorandum  and 
causing  It  to  be  signed,  as  stated  by  Pesha 
In  his  testimony,  is  as  follows: 

"I  wrote  the  contract  and  took  it  to  Mr.  Wil- 
coz  and  asked  him  to  sign  it  and  I  asked  him 
if  that  was  all  right.  And  when  I  presented  it 
to  him  he  said,  'What  is  the  idea?  It  is  un- 
derstood,' he  ssid.  Is  it  not,  thst  yon  and 
Brown  are  going  to  get  steady  work?*  I  said, ' 
Tes;  but  in  ess*  I  should  want  to  dispose  of 
my  stock  I  would  have  a  position  to  transf  ei 
with  it' " 

As  we  view  the  writing,  It  is  not  inconsist- 
ent with  the  view  that  wages  were  not  to  ba 
paid  until  the  mill  was  completed  and  In  op- 
eration. 

[2]  There  la  some  argiunent  In  the  briefs 
over  the  question  of  the  burden  of  proof. 
This,  however,  is  not  very  material  In  the 
present  case.  ,  Under  the  Issues  made  by 
pleadings,  the  burden  was  upcm  the  appellant 
to  establish  all  the  elements  of  the  action. 
If  it  be  assumed,  arguendo,  that  be  did  not 
carry  this  attire  burden,  the  result  would  be 
the  same. 

The  evidence  amply  sustains  the  holding  of 
the  trial  court  The  judgment  wUl  be  af- 
firmed. 

HOLCOMB,  a  Jm  and  PARKEB,  BCAGE> 
INTOSH,  and  inTCHELU  JJ..  concur. 
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STOLZE  V.  8T0L2E.    (No.  15819.) 

(Supreme  Court  of  Washington.    Joly  7,  1920.) 

Jadgment  «s>338,  407(2)— Exercise  of  one  of 
two  statatory  prooesses  for  vacation  of  Judg- 
■ent  forooloses  other. 
The  statutory  processes  for  seeking  a  to- 
estion  of  Judgment,  one  by  motion  in  the  orig- 
inal  action,  the  other  by  independent  equitable 
suit,  are  concurrent,  and  exercise  of  one  fore- 
closes use  of  the  other. 


Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty;   Ernest  M.  Card,  Judge. 

Suit   by   Ida  M.    Stoize   against   Florence 
Stolze.     From  denial  of  defendant's  motion 
to  vacate  default  Judgment,  defendant  ap- 
peals.   Judgment  affirmed. 
sSee,  also,  191  Pac.  041,  6i2,  644. 

Kelly  &  HacMahon,  of  Tacoma,  for  appel- 
lant 
P.  L.  Pendlet«>n,  of  Tacoma,  for  respondent. 

PER  CT7RIAM.  The  respondent  commenc- 
ed suit  against  the  appellant  in  Pierce  coun- 
ty. Wash.,  to  set  aside  a  certain  deed  which 
had  preTlously  been  made  to  the  appellant, 
Inrolvlng  lots  1  to  8,  IncloslTe,  blo«k  26,  Cas- 
cade Park  addition  to  the  city  of  Tacoma, 
Wash.,  and  to  quiet  the  title  to  such  proper- 
ty In  the  respondent  There  was  a  Judgment 
by  default  wherein  the  deed  to  appellant  was 
canceled  and  annulled  and  the  title  quieted 
in  respondent.  Thereafter  the  appellant,  de- 
fendant below,  commenced  an  Independent 
action  against  the  resi>ondent  here  for  the 
purpose  of  vacating  and  setting  aside  the 
Judgment  In  this  action.  After  a  bearing  In 
the  independent  action  the  court  entered  an 
order  refusing  to  vacate  and  set  aside  the 
Judgment  rendered  on  default  Thereafter 
the  defendant  here  made  and  filed  In  this 
case  her  motion  to  vacate  the  Judgment  be- 
cause the  court  had  no  Jurisdiction  to  make 
it;  her  motion  was  based  on  the  files  of  the 
case.  The  plalntifl:  answered  the  motion  by 
setting  up  the  above-mentioned  independent 
action  to  vacate  the  Judgment  After  a  bear- 
ing the  court  denied  the  motion  to  vacate, 
and  from  this  order  or  Judgment  the  defend- 
ant appeals. 


BTOJjZE  t.  STOLZB  641 

OMP.) 

The  objects  of  the  Independent  action  and 
the  motion  herein  were  identical — to  secure 
the  vacation  of  the  Judgment  rendered  here- 
in. Our  statutes  appear  to  afford  two  pro- 
cesses for  seeking  the  vacation  of  a  Judg- 
ment; one  by  motion  in  the  original  action 
and  the  other  by  an  Independent  equitable 
suit  The  remedies  are  concurrent,  and  the 
exercise  of  the  one  forecloses  the  use  of  the 
other.  In  the  case  of  Boylan  v.  Bock,  60 
Wash.  423,  111  Pac.  454,  we  said: 

"A  person  against  whom  a  Judgment  is  taken 
without  Jurisdiction  may  move  against  the 
judgment,  or  may  prosecute  an  independent  ac- 
tion to  procure  its  vacation,  but  the  two  rem- 
edies are  concurrent,  and  an  adverse  Judgment 
in  one  proceeding  is  a  bar  to  an  action  for  simi- 
iar  relief  under  a  different  name  or  in  a  differ- 
ent form.  This  question  has  so  often  been 
decided  by  this  court  that  it  is  no  longer  an 
open  one." 


So  In  this  case  the  defendant  against  whom 
the  judgment  ran  brought  an  Independent  n.e- 
tlon  to  vacate  the  Judgment.  The  Judgment 
of  the  lower  court  was  against  her.  She  can- 
not now  attempt  to  accomplish  the  same  thing 
by  motion  in  this  case.  Her  sole  remedy  Is 
an  appeal  from  the  adverse  ruling  in  the  In- 
dependent action. 

The  Judgment  of  the  lower  ooort  Is  aC- 
firmed. 


STOLZE  V.  STOLZE  tt  al. 


(Ill  Wadi.  669) 

(No..  15821.) 


(Supreme  Court  of  Washington.   July  7, 1920.) 

Department  2. 

Suit  by  Ida  M.  Stolae  against  0.  H.  Stolsa 
and  others.  From  an  adverse  Judgment,  de- 
fendants appeal.    Affirmed. 

See,  also,  191  Pac.  642,  644. 

Kelly  &  llaelfahon,  of  Tacoma,  for  appel- 
lants. 
P.  L.  Pendleton,  of  Tacoma,  for  respondent. 

PER  CURIAM.  The  facts  and  questions  of 
law  involved  in  this  appeal  are  substantially 
the  same  as  those  involved  in  the  case  of  Stolze 
V.  Stolze,  191  Pac.  641  (Serial  No.  16819),  Just 
decided.  What  we  said  io  that  case  is  applica- 
ble to  this,  and  the  disposition  of  that  ease 
must  control  the  disposition  of  this.  For  the 
reasons  given  in  that  case  the  Judgment  here 
appealed  from  is  affirmed. 


4=9Far  otfier  a 
191P.-41 
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(Ill  WaRh.  S»S) 

ttURNS  V.  STOLZE.    (No.  15820.) 

(Supreme  Court  of  Washington.    July  7, 1920.) 

1.  Judgment  «=sl7(9)  —  Failure  to  servo  or 
publish  summons  within  time  after  fliing 
oomplaint  itid  not  void  judgment. 

Judgment  for  plaintiff  by  default  in  suit  to 
<et  aside  deed  Jield  not  void  because  the  sum- 
mons was  not  served  or  published  within  90 
days  after  fliing  of  the  complaint. 

2.  Proeess  «=>96  (2)— Affidavit  Insafficlent  to 
authorize  legal  service  by  publloatlon. 

Affidavit  for  service  of  summons  by  pub- 
lication, failing  to  state  existence  of  facts  con- 
stituting any  one  of  the  seven  grounds  speci- 
fied by  Rem.  Code  1915,  §  228,  for  service  by 
publication,  was  insufficient  to  authorize  legal 
publication  of  summons. 

3.  Judgment  «=>I7(9)  —  Judgment  reciting 
summons  served  as  provided  by  law  not  void 
on  account  of  defeotive  aflldavlt. 

Default  judgment  against  defendant,  re- 
citing that  the  summons  in  the  action  was 
served  on  defendant  in  the  manner  provided 
by  law,  was  not  necessarily  void  simply  be- 
cause the  affidavit  in  the  record  for  service 
by  publication  and  on  which  publication  of  sum- 
mons was  based  was  fatally  defective,  not 
stating  any  one  of  the  seven  grounds  for  serv- 
ice by  publication  embraced  in  Rem.  Code 
1916.  i  22& 

4.  Judgment  «s»l62(2)  —  Petition  to  vacate 
with  answer  showed  petitioner  was  brought 
Into  court  only  by  defeotive  servioe,.anii  over- 
came presumption  from  recitals  of  judgment. 

Petition  for  vacation  of  default  judgment 
against  defendant  and  answer  thereto,  read  to- 
gether, held  to  show  conclusively  that  the  only 
attempt  to  bring  the  petition  into  court  in  the 
original  action  was  by  virtue  of  a  summons 
served  by  publication  based  on  affidavit  de- 
fective in  that  it  did  not  set  forth  any  one  of 
the  seven  grounds  for  such  eervice  embraced 
in  Rem.  Code  1915,  S  228,  thus  overcoming 
the  presumption  of  jurisdiction  from  the  judg- 
ment's recital  that  the  summons  was  served  as 
provided  by  law,  particularly  where  the  cer- 
tificate of  the  court  to  the  statement  of  facts 
recited  the  affidavit  was  the  only  one  on  file  on 
which  the  judgment  rested. 

5.  Pleading  «=>2I2— Going  to  trial  on  merits 
waived  demurrer. 

Where,  after  answer  was  filed  and  served, 
defendant  asked  permission  to  withdraw  it  to 
interpose  a  demurrer  to  the  petition,  which 
was  done,  but  the  record  does  not  show  any 
disposition  of  the  demurrer,  but  that  the  case 
proceeded  to  trial  on  the  merits  by  taking  of 
oral  testimony,  the  demurrer  was  waived,  and 
the  case  beard  on  petition  and  answer. 

6.  Pleading  «=s2l4(3)  —  Demurrer  admitted 
truth  of  statement  in  petition. 

Demurrer  admitted  the  truth  of  a  state- 
ment in  petition  for  vacation  of  judgment  that 
no  other  service  on  plaintiS,  defendant  in  the 
former  case,  had  been  made  except  such  as 
was  shown  in  the  files. 


7.  Appeal  and  error  ^ss'l  72(1)— Judgment  «=> 
490(3)— Void  default  Judgment  may  be  at- 
tacked at  any  time. 
Default  judgment   against  defendant,  void 
for  lack  of  jurisdiction  because  service  of  sum- 
mons  by  publication  was  based  on  affidavit  in- 
sufficient under  Rem.  Code  1916,  f  228,  may 
be  attacked  at  any  time  aa  on  appeal  in  equita- 
ble suit  to  vacate,  without  the  question  having 
been  called  to  the  attention  of  the  court. 

Department  2. 

Appeal  from  Superior  Conrt,  Pierce  C!oui- 
ty;  ]<;me8t  M.  Card,  Judge. 

Suit  by  Florence  Bums,  formerly  Elorence 
Stolze,  against  Ida  M.  Stolze  to  vacate  de- 
fault Judgment  From  Judgment  denying  re- 
lief, plalutiS  appeals.  Reversed  and  cause 
remanded,  with  directions  to  vacate. 

^ee,  also,  191  Pac.  641,  644. 

ThOB.  MacMahon  and  Guy  B.  Kelly,  both 
of  Tacoma,  for  appellant. 
P.  L.  Pendleton,  of  Tacoma,  for  respondent 

BRIDGES,  3.  Prior  to  July  17,  1919,  Ida 
M.  Stolze,  the  respondent  here,  brought  suit 
in  the  superior  court  of  Pierce  county,  Wash., 
against  Florence  Stolze  (now  by  marriage 
Florence  Bums),  the  appellant  here,  to  set 
aside  a  certain  deed  theretofore  made  to  her, 
covering  lots  1  to  8,  inclusive,  block  26,  Cas- 
cade Park  addlti<m  to  the  city  pf  Tacoma, 
Wash.,  and  to  quiet  title  In  ber  (Ida  If. 
Stolze).  Thereafter  the  court  entered  judg- 
moit  by  default  in  her  favor  against  Florence 
Stolze,  canceling  and  annulling  the  deed  men- 
tioned and  quieting  title  as  prayed.  This  is 
an  independent  suit  or  proceeding  in  equity 
by  Florence  Bums  to  vacate  and  set  aside 
the  Judgment  so  made. 

In  her  petition  to  vacate  she  alleged,  among 
other  things,  the  commencement  of  the  suit 
above  mentioned  and  the  entry  of  the  Judg- 
ment therein  by  default;  that  during  all  the 
times  mentioned  she  was  absent  from  tbe 
state  of  Washington  and  not  a  resident  there- 
of; that  there  was  In  said  original  action  a 
publication  of  summons  against  her  and  that 
no  service  was  ever  made  upon  her  excen^ 
by  publication  of  summons.  The  petlti<» 
then  proceeds  to  set  out  various  excuses  why 
she  did  not  appear  and  defend.  The  respond- 
ent Ida  M.  Stolze,  answered  this  petition, 
and,  among  other  things,  admitted  the  allega- 
tions to  the  effect  that  Florence  Stolze  was 
a  nonresident  of  the  state  of  Washington  and 
during  all  of  the  times  mentioned  she  was 
not  therein,  and  that  no  service  was  had  up- 
oh  her  In  the  original  action  other  than  by 
publication  of  sununons.  Later  the  respond- 
ent demurred  to  the  petition  on  the  ground 
that  It  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  or  to  Justify  any  re- 
lief, and  at  the  time  of  serving  and  filing  the 
demurrer  she  moved  the  court  for  permission 
to  withdraw  her  answer  for  the  purpose  of 
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Interposing  the  demurrer.  lAe  record  fails 
to  sbow  anjT  order  of  the  court  permitting  the 
withdrawal  of  the  answer,  or  any  order  on 
the  demurrer.  The  court  proceeded  to  hear 
the  case  and  take  testimony  upon  the  plead- 
ings as  Indicated.  After  such  trial  and  hear- 
ing the  court  made  a  Judgment  denying  the 
petition  to  vacate,  from  which  Florence  Bums 
has  appealed. 

The  trial  court  was  of  the  opinion  that  no 
sufficient  excuse  had  been  shown  for  failure 
to  appear  and  defend  the  action,  and  in  this 
conclusion  we  concur,  tf  it  be  determined 
that  appellant  was  properly  brought  into 
court. 

[1]  The  appellant,  however,  contends  that 
the  Judgment  was  void  because  the  court  did 
not  have  any  Jurisdiction  to  enter  it  This 
contention  is  based  largely  upon  two  grounds: 
First,  because  the  summons  was  not  served 
or  published  within  90  days  after  the  fUing  of 
the  complaint;  second,  because  the  affidavit 
for  publication  of  summons  was  defective. 
The  first  objection  cannot  be  sustained.  Mc- 
Phee  V.  Nlda,  60  Wash.  619,  111  Pac.  1049; 
State  ex  rel.  Teeter  v.  Superior  Court,  188 
Pac.  391.  The  second  ground  for  reversal  is 
of  a  more  serious  nature.  Section  228,  Rem. 
Code,  provides  that  when  the  defendant  can- 
not be  found  within  the  state,  and  upon  af- 
fidavit being  made  and  filed  to  the  effect  that 
the  defendant  Is  not  a  resident  of  the  state 
or  cannot  be  found  therein,  and  that  a  copy 
of  the  summons  had  been  mailed  to  him  at 
bis  place  of  residence,  if  known,  "and  stat- 
ing the  existence  of  one  of  the  cases  herein- 
after specified,"  the  service  of  summons  may 
be  by  publication  thereof.  The  statute  sets 
out  seven  Instances  where  the  service  may  be 
by  publication.  The  affidavit  in  this  case 
fails  to  state  the  existence  of  facts  contained 
In  any  one  of  the  seven  grounds,  and  for  this 
reason  it  is  contended  that  the  court  did  not 
obtain  Jurisdiction. 

In  the  case  of  Felsinger  ▼.  Qulnn,  62 
Wash.  183,  113  Pac.  275,  in  discussing  this 
idratlcal  question,  we  said: 

"An  attempted  affidavit  for  service  by  pub- 
lication wliicli  entirely  omits  allegations  ex- 
pressly required  by  the  statute  ii  without  vi- 
tality or  force,  and  when  -filed  leaves  the  party, 
on  whosa  behalf  it  ia  made,  in  no  better  posi- 
tion than  if  no  affidavit  had  been  filed.  *  *  * 
Where  jurisdictioti  of  a,  defendant  depends 
upon  service  by  publication,  the  making  of  the 
affidavit  for  publication,  in  strict  compliance 
with  the  statute,  is  as  essential  to  obtaining 
■nch  Jurisdiction  as  the  publication  of  the 
aommons  itself,  and  an  affidavit  which  does 
not  contain  all  the  statements  specifically  re- 
quired by  the  statute  is  not  sufficient  to  au- 
thorize publication  of  summons  or  confer  Ju< 
xisdictlon."  Imtkens  v.  Young,  63  Wash.  462, 
115  Pac.  1038;  PuUman  v.  PuUman,  92  Wash. 
120,  168  Pac.  746. 

[2]  Plainly,  the  affidavit  In  this  instance 
did  not  comply  with  the  statute  and  was  In- 


sufficient to  authorize  a  legal  publication  of 
summons.  But  the  respondent  attempts  to 
meet  this  situation  by  showing  that  the 
Judgment  sought  to  be  vacated  recited  the  de- 
fault of  the  defoidant,  appellant  here,  and 
"that  the  summons  In  said  action  was  serv- 
ed on  the  defendant  in  the  manner  provided 
by  law,"  and  contends  that  under  the  previ- 
ous decisions  of  this  court  such  a  recital  in 
the  Judgment  is  sufficient  to  show  that  fb» 
court  obtained  Jurisdiction  In  some  manner. 
This  court  has  consistently  held  that  recitals 
in  a  Judgment  that  due  and  legal  service  of 
process  had  been  made  as  provided  by  law 
will  overcome  any  previous  showing  in  the 
record  of  defective  or  insufficient  service,  and 
If  one  would  overcome  the  presumption  ot 
Jurisdiction  resulting  from  such  recitals  he 
must  make  some  showing  that  the  only  serv- 
ice on  him  was  the  defective  service  shows 
in  the  record. 

In  the  case  of  Nolan  t.  Amot,  86  Wash. 
101,  78  Pac.  463,  this  court,  discussing  the 
question  Involved  here,  said: 

"It  has  been  the  uniform  holding  of  this  court 
that  the  recitation  in  a  Judgment  of  Jurisdic- 
tional facts,  sufficient  to  give  the  court  juris- 
diction,   *    *    *    is  proof  of  such  Jurisdiction." 

In  the  case  of  Peterson  v.  Lara,  46  Wash. 
448,  90  Pac.  696,  the  identical  questton  In- 
volved here  was  discussed,  and  we  there  said: 

"If  it  be  conceded  that  the  affidavit  for  serv- 
ice by  publication  was  defective,  and  this  is  the 
only  objection  urged  against  the  Jurisdiction, 
yet  the  judgment  reritea  that  due  service  of 
process  was  made,  and  In  such  cases  the  pre- 
sumption of  jurisdiction  is  not  overcome  by  any 
defects  in  the  record." 

In  the  case  of  Ballard  v.  Way,  34  Wash. 
116,  74  Paa  1067,  101  Am.  St  Bep.  993,  it 
was  said: 

"The  Judgment  shows  upon  its  face  that  the 

defendants  had  been  aerved  as  required  by  law. 
In  order  to  avoid  the  Judgment,  it  devolved 
upon  the  respondent  to  show  that  no  legal  aerv- 
ice  was  made,  and  that  the  court  had  no  Ju- 
rladiction." 

[3-1]  The  doctrine  thus  established  haa 
been  followed  by  this  court  in  a  great  many 
cases.  It  XoUows,  therefore,  that  the  Judg- 
ment here  is  not  necessarily  void  simply  be- 
cause the  affidavit  In  the  record,  and  upon 
which  publication  of  summons  was  based,  la 
fatally  defective.  But  the  testimony  showed 
that  appellant  was  at  all  times  a  nonresident 
of  the  state,  and  the  petition  for  the  vaca- 
tion of  the  Judgment  alleged  that  at  all  times 
she  was  a  nonresident  of  the  state,  and  "that 
the  complaint  in  said  action  was  filed  Janu- 
ary 15,  1919,  summons  by  publication  com- 
menced May  6, 1919,  and  no  service  was  nmde 
upon  this  defendant  therein  other  than  b] 
said  service  of  publication,"  and  the  answer 
to  this  petition  admitted  that  allegation  of 
the  petition.    We  think  that  the  petition  and 
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the  answer  thereto,  read  together,  show  c«m- 
clusively  that  the  only  attempt  to  bring  the 
petition  into  conrt  in  the  original  case  was 
by  virtue  of  the  published  aummonB,  based 
upon  the  defcctlre  affidavit  It  Is  true  that 
after  this  answer  was  ffied  and  served  the 
respondent  asked  permission  of  ttie  conrt  to 
withdraw  It  for  the  purpose  of  interposing  a 
demurrer  and  that  a  demurrer  was  Interpos- 
ed; but  the  record  does  not  show  any  dis- 
position of  the  demurrer,  but  does  show  that 
the  case  proceeded  to  trial  upon  Its  merits 
by  the  taking  of  oral  testimony.  ManUestly, 
the  demurrer  was  waived  and  the  case  was 
heard  uiwn  the  petition  and  answer.  In  no 
'  event  was  the  demurrer  well  taken,  because 
It  necessarily  admitted  the  truth  of  the  state- 
ment In  the  petition  that  no  other  service 
had  been  made  except  such  as  Is  shown  In 
the  flies  of  the  case.  In  addition  to  this,  the 
certificate  of  the  court  to  the  statement  of 
facts  recites  that  the  affidavit  for  publication 
found  in  the  ffies  was  the  "only  affidavit  for 
publication  of  siunmona  on  ffie  In  said  cause 
and  the  affidavit  upon  which  the  Judgment 
sought  to  be  vacated  rests."  This  condition 
of  the  record  is  sufficient  to  overcome  the 
presumption  of  Jurisdiction  as  a  result  of  the 
Judgment  recitals.  Holly  v.  Monro,  65  Wash. 
8U,  104  Pac.  608,  133  Am.  St.  Kep.  1028; 
fiembree  v.  KacFarland,  66  Wash.  606,  104 
Pac.  837 ;  Bauer  v.  Wldholm,  49  Wash.  310, 
95  Pac.  277;  Gould  v.  White,  64  Wash.  3»4, 
103  Pac.  460. 

We  do  not  find  any  merit  in  the  respond- 
ent's motion  to  strike  the  briefs  herein. 

[7]  The  record  seems  to  indicate  that  the 
Jurisdictional  question  which  we  have  dis- 
cussed was  not  pressed  on  the  attention  of  the 
trial  court.  However,  the  question  is  involv- 
ed, and  if  the  Judgment  is  void  It  may  be  at- 
tacked at  any  time,  and  it  Is  necessary  that 
we  determine  the  question,  although  It  may 
not  have  been  called  particularly  to  the  at- 
tention of  the  trial  court. 

The  Judgment  of  the  lower  court  la  revers- 
ed and  the  cause  is  remanded,  with  direc- 
tions to  the  trial  court  to  make  a  Judgment 
vacating  the  default  Judgment  In  question. 

HOIiCOMB,  0.  J.,  and  FULLEBTON, 
liOXmT,  and  TOLMAN.  JJ.,  concur. 


(Ul  Wash.  6»T) 

8T0LZE  et  al.  t.  8T0LZE  et  at.    (No.  15822.) 
(Snpreme  Ooort  of  Washington.   J«ly  7, 1920.) 

Department  2. 

Action  by  C.  S.  StolM  and  others  againBt  Ida 
M.  Stolze  and  another.  From  an  adverse  judg- 
ment, petitioners  appeal.  Reversed  and  cause 
remanded,  with  directioDS. 

See.  also.  191  Pac  641,  642. 


Kelly  &  MacMahon.  of  Tacoma,  for  appel- 
lants. 
P.  Lb  Pendleton,  of  Ta«oma,  for  respondenta 

BRIDGES,  J.  Some  time  prior  to  April  23, 
1918,  the  respondent  Ida  M.  Stolze  instituted 
salt  in  the  superior  court  of  Pierce  county. 
Wash.,  against  the  appellants  here  and  defend- 
ant North  Padflc  Bank.  None  of  the  defend- 
ants in  that  case  appeared  except  the  North 
Pacific  Bank.  While  the  complaint  in  that  ac- 
tion Is  not  before  us,  it  may  be  gleaned,  how- 
ever, from  the  record  that  Ida  M.  Stolse  and 
G.  R.  Stolze  were  husband  and  wife,  and  Flor- 
ence Stolze  (now  by  marriage  Florence  Bums) 
was  the  daughter  of  C.  B.  Stolze  by  a  former 
marriage;  that  the  plaintiff  Ida  IL  Stolze 
sought  judgment  against  her  hnsband  for  sepa- 
rate maintenance  and  support;  that  prior  to 
the  commencement  of  the  suit  the  plaintilf  and 
her  husband  bad  entered  into  three  written 
contracts  for  the  sale  of  certain  real  property, 
which  contracts  were  placed  in  escrow  with  the 
defendant  bank,  which  was  to  collect  the  vari- 
ous deferred  payments,  and  that  at  the  same 
time  deeds  were  made  and  deposited  in  es- 
crow with  the  bank  to  be  delivered  to  the  pnr- 
chasera  when  full  payment  had  been  made,  and 
that  thereafter  C.  B.  Stolse  assigned  these  con- 
tracts to  his  daughter,  Florence  Bums,  nt» 
Stolxe,  and  authorized  her  to  collect  from  the 
bank  any  and  all  payments  thereafter  made 
upon  them.  On  April  23,  1919,  judgment  by 
default  was  entered  in  that  caase  in  favor  of 
the  plaintiff  therein  Ida  M.  Stolse,  wherein  she 
was  awarded  separate  maintenance  and  snp- 
port,  and  which  canceled  the  assignments  of 
the  contracts  made  by  C  B.  Stolse  to  his 
daughter  Florence,  and  adjudged  that  the  plain- 
tiff Ida  M.  StoUe  and  her  linsband,  C.  B.  Stolse, 
were  the  owners  and  entitled  to  receive  the 
payments  to  be  made  on  account  of  such  con- 
tracts, and  it  directed  the  bank  to  transfer  such 
accounts  on  its  books  and  place  the  same  to 
the  credit  of  O.  B  Stolze  and  wife,  the  plain- 
tiff herein.  The  plaintiff  was  also  given  a 
judgment  against  her  husband  in  the  sum  of 
$366.60.  It  further  provided  that  the  bank 
should  deliver  the  contracts  of  sale  and  ea- 
crow  deeds  to  the  plaintiff  Ida  M.  Stolze. 

After  the  entry  of  such  judgment  and  daring 
the  m<mth  <tf  August,  1919,  C.  B  Stolze  and 
his  daughter.  Florence  Bums,  instituted  this 
action  against  Ida  M.  Stolae  and  the  North  Pa- 
cific Bank  for  the  purpose  of  setting  aside  the 
judgment  above  mentioned  in  favor  of  Ida  BC 
Stolze.  The  petition  for  vacation,  while  meo- 
tioning  jarisdictional  grounds,  was  mainly 
rested  upon  the  merite  of  the  case  and  pre- 
sented excuses  for  not  appearing  in  the  action 
and  defending  the  same.  The  respondent  was 
duly  bronght  into  the  action,  but  the  record 
does  not  disclose  whether  serrlee  ef  snamons 
or  notice  was  made  on  the  defendant  North 
Pacific  Bank.  At  any  rate,  that  bank  did  not 
appear  in  the  action.  Iiater  Ida  M.  Stolze  ap- 
peared and  answered  the  petition  to  vacate. 
Still  later  she  demurred  to  the  petition  on  the 
ground  that  it  did  not  state  facto  sufBdent  to 
constltote  a  cause  of  action  or  to  Justify  any 
relief,  and  at  the  same  time  she  moved  the 
conrt  to  be  permitted  to  withdraw  her  answer 
for  the  purpose  of  interposing  the  demnrrer. 
The  record  does  not  disclose  any  dispositkm  ot 
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either  the  motion  ov  the  demurrer.  Thereafter 
the  matter  came  on  for  trial  before  the  court 
and  testimony  was  taken,  and  the  court  on  the 
llth  of  February,  1920,  entered  an  order  deny- 
ing the  motion  to  vacate  the  judgment.  From 
ttriia  order  the  petitioners  O.  B.  Stolae  and 
SUorence  Bums  have  appealed. 

This  is  a  companion  case  with  the  case  of 
Bums  T.  Stolxe,  191  Pac  642,  just  decided,  and 
the  entire  proceeding  in  this  case  is  sabstan- 
tially  the  same  as  in  the  foregoing  case.  The 
affidavit  for  publication  of  summons  contains 
the  same  defects;  the  petition  for  the  vaca- 
tion of  the  judgment  and  the  answer  and  de- 
murrer to  the  petition  are  substantially  the 
■ame  as  in  the  previous  case,  and  this  case  was 
rested  for  the  most  part  upon  the  testimony 
taken  in  that  case.  What  ia  said  in  Burns  y. 
Stolze,  supra,  is  applicable  to  the  facts  and 
drcumstances  of  this  case,  and  the  disposition 
of  that  case  must  control  the  disposition  of 
tliia  one.  There  we  held  that  the  court  should 
baT*  vacated  the  default  judgment.  We  hold 
here  that  the  default  judgmoit  in  this  case, 
in  so  far  as  it  affects  these  appellanta,  should 
have  been  vacated  and  set  aside. 

The  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  lower  court  to 
make  and  enter  an  order  vacating  and  setting 
aside  the  judgment  in  the  original  case,  in  so 
far  aa  it  affects  the  appellants  here. 

rULLBBTON,  MOTJNT,  and  TOLMAN,  JX, 
conenr. 


(M  Utah,  533) 

ROSE  V.  GARN.    (U<i.  3461.) 

(Sapreme  Court  of  Utah.-  July  10.  1020.) 

SpaeMo  parformanoe  ie=358— Vendor  not  enti- 
tled where  agreement  provldea  for  liquidated 
damages  on  buyer's  breach. 
Under  an  agreement  whereby  abstract  and 
deed  were  placed  in  escrow  and  were  to  be  de- 
livered to  grantee  'Mpon  payment"  of  certain 
amounts  and  providing  for  forfeiture  of  sums 
paid  aa  liquidated  damagea,  on  buyer's  breach, 
Aeld^  that  failure  of  grantee  to  make  one  of 
ancfa  paymenta  terminated  the.  transaction,  and 
vendor  waa  entitied  only  to  retention  of  in- 
stallments paid  and  repossession  of  the  prop- 
erty and  could  not  specifically  enforce  the 
agreement  a#  a  contract  of  sale  of  the  prop- 
erty. 

Appeal  from  District  Oonrt,  Box  Elder 
Connty;  J.  D.  Call,  Judge. 

Action  by  Thomas  J.  P.  Rose  against  M. 
A.  Gam.  Judgment  for  defecdantj  and  plain- 
tiff appeals.    Affirmed. 

Walters  St  Harris,  of  LocM*  for  appellant. 
W.  J.  Lowe^  of  Brigbam,  for  respQudeat 

CORFMAK,  O.  X  Plaintiff  commenced 
tills  action  against  tbe  defendant  to  compel 
tbe  specific  performance  of  a  contract  made 
August  15,  1918,  with  respect  to  real  prop- 
erty sitnate  In  Box  Elder  county,  Utah,  and 


certain  farming  Implements  used  in  connec- 
tim  therewith.  Attached  to  and  made  a  part 
of  plaintiff's  complaint  was  the  contract.  A 
deed  for  the  real  estate  and  a  bill  of  sale  for 
the  personal  property  were  made  by  tbe 
plaintiff  as  vendor  to  the  defendant  as  vendee 
simultaneously  with  the  contract  and  placed 
with  the  Bank  of  Garland,  Utah,  as  an  "es- 
crow bolder,"  to  be  delivered  to  the  defend- 
ant "upon  payment  to  tbe  said  escrow  holder 
of  the  sum  .of  $29,000,  as  follows,  to-wit: 
$500.00  September  1,  1918,  $28,500.00  on  or 
before  January  1,  1919.'r  Said  contract  or 
escrow  «gre«nent  between  the  parties  fur- 
ther provided: 

"In  tbe  event  that  said  payments  are  not 
made  when  due,  or  thirty  days  thereafter,  said 
deed,  abstract,  and  other  papers  deposited  with 
this  agreement  shall  became  null  and  void  and 
all  sums  of  money  theretofore  paid  by  the 
grantee  shall  be  forfeited  to  the  grantors  as 
liquidated  damages." 

There  are  other  provisions  in  the  contract 
to  the  effect  that  tbe  defendant  shall  be  en- 
titled to  the  immediate  possession  of  the 
property,  and  that  def^dant  shall  pay  all 
taxes,  assessments,  water  diarges,  or  rents 
assessed,  levied,  or  charged  against  tbe  land 
or  water  stock  during  the  life  of  tbe  contract 
except  for  tbe  year  1918.  It  Is  further  al- 
leged in  substance  by  tbe  amended  complaint 
of  the  plaintiff  that .  immediately  after  the 
ezecbtion  of  the  contract  by  the  parties  de- 
fendant paid  $500  oa  the  purebase  price  ($29,- 
000)  of  tbe  property  and  entered  into  tbe  pos- 
session of  the  same  and  thereafter  on  Sep- 
tember 1,  1918,  pursnant  to  tbe  terms  of  tbe 
contract,  made  a  further  payment  of  $500; 
tbat  tbe  defendant  continued  in  possession 
of  tbe  property  until  on  or  about  February 
4,  1919,  at  which  time  defendant  attempted 
to  repudiate  the  agreement  and  refused  to 
proceed  further  under  the  same. 

The  prayer  of  tbe  complaint  is  for  spedfle 
performance  of  the  contract,  for  Judgment 
against  the  defendant  in  tbe  sum  of  $28,600, 
and  tbat  a  vendor's  lien  be  declared  against 
tbe  property;  tbat  -the  property  be  sold  to 
satisfy  tbe  same,  and  for  general  equitable 
relief. 

The  defendant  filed  both  a  general  and  spe- 
cial demurrer  to  the  amended  complaint,  and 
the  demurrer  bdng  sustained  the  plaintiff 
refused  to  further  plead,  whereupon  a  judg- 
ment of  dismissal  was  entered  by  the  dis^ 
trict  court  from  which  tbe  plaintiff  appeals. 

Necessarily,  tbe  case  involves  a  ccastruc- 
tlon  of  tbe  contract  sued  upon,  and  the  only 
question  raised  for  our  determination  on  the 
appeal  is  whether  or  not  the  judgment  of  dis- 
missal entered  by  tbe  district  court  is  to  be 
sustained. 

The  defendant  contends  that  bis  failure  to 
make  any  further  payment  on  the  purchase 
price  of  tbe  property  or  to  further  perform. 
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under  the  proTisions  ot  the  contract,  and  the 
forfeiture  of  the  sum  paid  as  provided  for 
therein,  relieved  him  from  farther  obligation 
or  liability  to  the  plalntifC.  The  plaintiff 
Insists  that  by  the  defendant's  failure  to  fur- 
ther perform  the  conditions  of  the  contract 
be  was  not  confined  in  his  remedy  against 
the  defendant  to  a  retainment  of  the  money 
paid  as  liquidated  damages,  but  that  he  had 
an  election  of  remedies,  viz.: 

"That  at  bis  {lection  he  may  (1)  apecifically 
enforce  the  contract,  or  (2)  one  at  law  to  re- 
cover the  pnrchase  price  remaining  due,  or  (3) 
re-enter  and  take  possession  of  the  lands  and 
recover  damages  for  the  breach  of  the  con- 
tract" 

In  the  present  case,  as  pointed  out,  plaln- 
tur  sues  for  specific  performance  and  general 
equitable  relief.  Evidently  the  district  court 
took  the  view  In  passing  on  the  defendant's 
demurrer  to  the  plaintllTs  complaint  that,  un- 
der the  provisions  of  the  contract  in  question, 
upon  the  failure  of  the  defendant  to  make 
further  payments  on  the  purchase  price  of 
the  property  or  to  further  perform,  the  plaln- 
tifF  was  limited  in  his  rights  to  the  reten- 
tion of  the  installments  then  paid  and  to  re- 
possession of  the  property.  It  Is  quite  true 
that  courts  have  generally  held  that  forfei- 
ture clauses  in  contracts  affecting  the  sale 
of  real  property  are  usually  made  for  the 
sole  benefit  of  the  vendor  as  contended  for 
by  plaintiff  in  this  Instance.  Counsel '  for 
plaintiff  have  dted  us  to  numerous  cases  and 
authorities  upon  which  they  rely  In  support 
of  their  contention.  Among  them  is  the  lead- 
ing case  of  Wilcoxson  v.  Stitt,  65  Cal.  596, 
4  Pac.  629,  62  Am.  Rep.  810,  followed  in  the 
following  cases:  Freeman  v.  Grlswold,  4  Cal. 
tJnrep.  Gas.  256.  34  Pac.  327 ;  Bohart  v.  In- 
vestment Co.,  49  Kan.  94.  30  Pac  180r  Sher- 
mere  v.  Pritchard,  104  Wis.  287.  80  N.  W. 
458:  Meagher  v.  Hoyle.  173  Mass.  577,  64 
N.  B.  347:  Steel  v.  Long,  104  Iowa.  39,  73  N. 
W.  470;  Maffett  v.  Railway  Co.,  46  Or.  443. 
80  Pac.  489;  Weatervelt  v.  Hulscamp,  101 
Iowa.  196.  70  N.  W.  125 ;  Gnllen  v.  Land  Co. 
(Colo.)  184  Pac.  303:  Smith  ▼.  Mobn,  87  Cal. 
489,  25  Pac.  696;  Reed  v.  Hlckey,  13  Cal. 
App.  186,  109  Pac.  38;  Kewton  v.  Hull,  90 
Cal.  494.  2T  Pac.  429;  North  Stockton  ▼. 
Fisher,  138  Cal.  100,  70  Pac.  1082 ;  Fonts  v. 
Foudray.  81  OW.  221. 120  Pac.  960,  38  K  R.  A. 
(N.  S.)  266,  Ann.  Cas.  19131!},  301:  liumber, 
etc.,  Co.  v.  Town  Co.,  51  Kan.  394,  82  Pac. 
1100.  In  the  case  of  Wilcoxson  ▼.  Stltt  the 
contract  before  the  court  was  on©  wherein 
the  plaintiff  agreed  to  purchase,  for  a  stipu- 
lated price  payable  In  Installments,  certain 
real  property  on  or  before  a  specified  date. 
The  contract  In  legal  effect  was  an  absolute 
sale  and  contained  the  following  provision: 

"In  the  event  of  failure  to  comply  with  the 
terms  and  all  the  conditions  hereof  by  the  party 
of  the  second  part  the  party  of  the  first  part 
■hall  be  released  from  all  obligationB,  either  111 


law  or  equity,  to  convey  said  property  or  asr 
part  thereof,  and  the  said  party  of  the  second 
part  shall  forfeit  all  right  thereto  and  tbi« 
agreement  shall  be  void." 

Upon  failure  to  make  payment  of  all  of 
the  Installments,  the  plaintiff  brought  an  ac- 
tion to  recover  the  balance  of  the  unpaid  pur- 
chase price,  mie  California  court  held  the 
plaintiff  was  entitled  to  a  recovery.  Justice 
Thornton,  the  writer  ot  the  opinion.  In  speak- 
ing of  the  provision  of  the  contract  above 
quoted,  took  occasion  to  say: 

"That  anch  agreement  is  void  only  at  the 
election  of  the  plaintiff,  who  can  avoid  it  or 
enforce  it  at  his  option." 

Similar  views  are  expressed  In  the  opin- 
ions of  the  courts  in  the  other  cases  dted 
by  plaintitrs  counsel,  and  it  may  be  admit- 
ted that  the  courts  have  with  very  few  ex- 
ceptions adhered  to  and  followed  the  mle  of 
construction  laid  down  in  the  Wilcoxson  Case 
in  the  interpretation  of  similar  contracts. 
Nevertheless,  in  every  case  of  this  character, 
like  in  all  other  contracts,  the  question  to  be 
determined  is  one  of  intention  of  the  parties. 
No  court  has  ever  held  that  the  parties  may 
not  agree  between  themselves  as  to  the  meas- 
nre  of  damages  that  shall  be  sustained  upon 
the  breaching  of  a  contract  by  either  party. 
In  the  contract  we  have  under  consideration. 
It  Is  to  be  observed  that  there  are  no  express 
words  constituting  a  contract  of  sale  between 
the  parties.  In  sb  far  as  appears  upon  the 
face  of  the  agreement  itself,  and  from  that 
we  must  determine  the  rdatlye  rights  of  the 
parties  under  It,  no  sale  of  the  property  af- 
fected by  it  was  intended  to  be  consummated 
by  its  provisions.  As  we  ccmstrue  the  agree- 
ment, in  its  last  analysis,  the  parties  intend- 
ed by  Its  terms  that  the  plaintiff  should  place 
a  deed  for  the  real  estate  and  a  bill  of  sale 
for  the  personal  property  In  escrow  with  the 
bank  of  Garland  to  be  delivered  to  the  de- 
fendant upon  the  full  payment  of  the  balance 
of  the  purchase  price  agreed  upon,  $29,000 
payable  In  installments.  If  all  payments 
were  not  made  as  stipulated,  the  deed  and 
bill  of  sale  were  to  be  returned  to  the  plain- 
tiff and  all  sums  theretofore  paid  by  defend- 
ant were  to  be  forfeited  to  and  retained  by 
plaintiff  as  liquidated  damages,  in  which 
event  the  contract  between  the  parties  was  to 
become  null  and  void.  Under  the  foregoing 
provisions  alone,  without  a  word  expressed 
in  the  contract  itself,  and  without  any  act 
done  between  the  parties  by  which  their  inten- 
tion might  be  otherwise  Inferred,  we  should 
be  constrained  to  hold  that  the  full  measure 
of  plaintiffs  right  to  recover  from  the  defend- 
ant would  be  the  rex)0sse8slon  of  the  property 
and  the  retention  of  such  sums  as  had  al- 
ready been  paid  in  Installments  under  the 
contract.  But  the  escrow  agreement  goes  far- 
ther, and  the  language  employed  by  the  par- 
ties clearly  differoitiates  this  contract  from 
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any  of  those  considered  by  the  courts  In  the 
foregoing  cases  dted  and  relied  on  by  the 
plaintiff.  It  contains,  among  other  things, 
this  provision: 

"The  grantee  farther  agrees  to  plow  during 
the  fan  of  1918  what  is  known  as  the  lower 
field  as  far  as  the  weather  conditions  will  oer- 
mit"  . 

As  heretofore  remarked,  it  la  the  province 
of  the  courts  In  placing  constructions  upon 
contracts  to  arrive  at  the  Intention  of  the 
parties.  In  the  light  of  human  affairs  gen- 
erally, and  particularly  in  the  dealings  of 
men  in  the  ordinary  business  transactions  of 
life,  it  would  be  extremely  difflcjilt  to  con- 
ceive of  the  vendor  of  real  property  direct- 
ing the  purchaser  as  to  when,  or  what  use 
or  disposition  Is  to  be  made  of  it,  more  es- 
specially  In  the  way  of  plowing  It  for  crops. 
We  do  not  think  this  provision  of  the  con- 
tract would  have  been  written  had  the  par- 
ties contemplated  that  an  absolute  purchase 
and  sale  of  the  property  was  being  made  by 
the  transaction  between  them.  Nor  do  we 
think  it  may  now  be  contended  with  any  de- 
gree of  consistency  that  this  provision  was 
made  for  the  benefit  of  the  plaintiff  unless 
it  be  Implied  that  upon  failure  of  the  defend- 
ant to  meet  the  Installments  the  bank  was  to 
retnm  to  plaintiff  the  instruments  of  trans- 
fer undelivered  and  thereupon  no  further  lia- 
bilities on  the  part  of  either  party  should  con- 
tinue. 

As  we  view  the  record,  the  Judgment  of  dis- 
missal by  the  district  court  must  be  sustain- 
ed. It  is  80  ordered.  Defendant  to  recover 
costs. 

WBBETR  and  THURJIAN,  JJ.,  ccmcnr. 

FRICK,  J.  I  concur  both  in  the  reasoning 
and  In  the  conclusions  reached  by  the  CHIEF 
JUSTICE.  In  my  Judgment  the  doctrine  laid 
down  in  the  case  of  Wilcoxson  v.  Stltt  should 
not  be  extended  by  implication  or  construc- 
tion. That  case  and  the  cases  which  follow 
it  go  to  the  very  limit  of  following  a  techni- 
cal rule  and,  as  I  view  it,  lose  sight  of  the 
intention  of  the  parties.  In  the  case  at  bar, 
the  parties  to  the  contract  clearly  contem- 
plated tha«  the  defendant  might  make  de. 
fault  In  paying  the  full  purchase  price,  and 
in  view  of  that  fact  provided  what  the  con- 
sequences of  such  default  should  be.  The 
provision  of  the  contract  respecting  that  mat- 
ter is  as  much  a  part  of  the  contract  as  any 
other  provision  and  is  binding  upon  them 
and  should  be  respected  by  the  courts.  In 
case  a  controvetty  arises  between  the  parties 
to  a  contract  respecting  its  purport  or  mean- 
ing, courts  are  required  to  consider  all  the 
language  used  by  the  parties  in  determining 
their  intention.  As  an  aid  in  arriving  at 
such  intention,  Che  language  must  be  viewed 
and  considered  in  connection  with  the  drcum- 
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stances  surrounding  the  parties  when  the 
contract  was  entered  into  as  well  as  the  sub- 
ject-matter of  the  contract,  and  force  and  ef- 
fect must  be  given  to  all  the  language.  Tech- 
nical words  or  phrases,  if  any  are  used,  must 
not  alone  be  given  controlling  force  and  ef- 
fect unless  from  a  consideration  of  the  whole 
contract  such  was  the  manifest  intention  of 
the  parties..  Parties  to  a  contract,  unless 
prevented  by  public  policy  or  some  positive 
law,  have  the  same  right  to  determine  and 
fix  the  consequences  of  a  breach  of  the  con- 
tract that  they  have  to  agree  upon  any  other 
proper  provision,  and,  in  case  they  have  so 
agreed,  courts  must  enforce  their  agreement. 
In  that  regard  the  case  at  bar,  in  my  Judg- 
ment, falls  squarely  within  thg  rule  laid 
down  In  the  case  of  Foxley  t.  Rich,  35  Utah, 
162,  99  Pac.  666. 

GIDEON,  J.  I  concur  In  the  conclusion  of 
the  CHIEF  JUSTICE.  I  do  so,  however, 
solely  on  the  ground  that  the  contract  In 
question  Is,  in  my  Judgment,  nothing  more 
than  an  option.  There  is  no  promise  or  un- 
dertaking on  the  part  of  the  optionee  to  pay 
the  purchase  price  named  in  the  contract. 
To  my  mind  thfe  forfeiture  clause  discussed 
by  the  CHIEF  JUSTICE  would  not  defeat 
the  right  of  plaintiff  to  specific  performance 
if  there  was  any  assumption  or  agreement  by 
the  defendant  to  pay  the  purchase  price. 
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YOUNG  V.  CORLESS,  Sheriff,  et  al. 
(No.  3462.) 

(Supreme  Conrt>  of  Utah.    July  21,  1920. 

On  Petition  for  Rehearing, 

July  29,  1920.) 

1.  Publlo  lands  «=» 1 36— Certificates  of  sale  of 
state  land  constituted  mortgaoeable  lliterest, 
and  assignment  thereof  was  equitable  mort- 
gage subject  to  redemption. 

Certificates  of  sale  of  land  by  the  state  nn-' 
der  Comp.  Laws  1917,  $  5589,  represented  an 
interest  in  land  that  could  be  mortgaged,  and 
an  assignment  of  such  a  certificate  as  secnrity 
for  a  debt  constituted  an  equitable  mortgage 
of  the  interest  of  the  mortgagor  in  real  estate, 
and  not  a  pledge  of  personalty,  and  after  a 
sale  of  such  certificates  by  the  creditor,  the 
debtor,  or  his  personal  representative,  could 
redeem  under  sections  6940,  6941,  in  view  of 
sections   5597,  5848,   5862. 

2.  Public  lands  <s=»t36'—  Administratrix  of 
mortgagor  oould  waive  statutory  notice  of 
foreclosure  sale  of  certificate. 

The  administratrix  of  mortgagor,  who  stood 
by  while  certificates  of  sale  of  state  land,  is- 
sued under  Comp.  Laws  1917,  §  5589,  were  sold 
as  personalty  and  bid  on  them  without  objec- 
tion, thereby  acquiesced  in  the  sale,  and  waived 
the  notice  prescribed  by  the  statute  for  sales 
of  real  estate  nnderi  mortgage  foreclosure.^ 


«=3For  other  caws  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Dlgesta  and  Indezos 
*Park  T.  Parmns,  10  Utah.  »0,  37  Pac  670. 
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S.  Publlo  lands  ^=9f3S— Right  of  redemptloii 
not  lost  by   permitting  sale  of  Interest  In 
school  land  to  be  treated  as  sale  of  person- 
alty. 
Where  certificates  of  sale  of  state  land  is- 
sued under  Comp.  Laws  1917,  {  66S9,  were  as- 
signed  as  security  for  debt,  and  it  was  agreed 
that  such  certificates  might  be  sold  either  at 
private  or  public  sale  by  the  creditor,  and  after 
the  death  of  the  debtor  the  certificates  were 
treated  as  personal   property   and'  sold  as  a 
pledge  under  a  decree  of  court,  the  personal 
representative  of  the  debtor  was  not  estopped 
to   deny    that   the    certificates   were   personal 
property,  and  could  redeem  from  the  sale,  un- 
der sections  6940,  6941. 

4.  Mortgages  9=»526(l)— No  approval  by  oourt 
neoessary  on  return  of  sheriff  selling  land  at 
foreolosurs. 

An  order  of  court  approving  a  sale  of  land 
under  mortgage  foreclosure  upon  return  to  the 
court  by  the  sheriff  would  be  of  no  binding  ef- 
fect upon  any  one,  since  there  is  no  provision 
in  the  statute  requiring  a  sheriff  to  make  a  re- 
turn. 

5.  Publlo  lands  «=>  1 36— Purchaser  at  foreclo- 
sure entitled  on  redemption  to  money  paid  on 
oertifloatas  of  sale  of  state  land. 

Upon  redemption  of  certificates  of  sale  of 
state  land,  which  were  sold  under  foreclosure, 
the  purchaser  was  entitled  to  installments  paid 
the  state  to  keep  the  contracts  alive. 

6.  Publlo  lands  9=>l36-^udgment  in  prooeod- 
Ing  to  redeoffl  state  land  should  not  diroot 
that  It  be  oloar  of  all  Ineumbranoes. 

In  an  action  to  redeem  certificates  of  sale 
of  state  lands  from  mortgage  foreclosure  sale, 
the  court,  on  finding  for  the  plaintiff,  should 
not  have  determined  the  status  of  the  property, 
and  directed  in  its  Judgment  that  the  property 
redeemed  "shall  be  free  and  clear  of  all  liens 
and  ineambrances  of  every  character  connected 
with  or  growing  out  of  proceedings  in  which 
the  certificates  were  ordered  s(dd. 

Appeal  from  District  Oonrt,  Salt  Lake 
Goanty;*  3.  Lonis  Brown,  Judge. 

Proceeding  by  B.  T.  Yonng,  adsoiiilstrator 
of  the  estate  of  George  B.  Greenwood,  deceas- 
ed, against  John  Corlesa,  Sheriff  of  Salt  Lake 
County,  and  the  State  Bank  of  Beaver  Coun- 
ty. Judgment  for  plaintiff,  and  defendants 
appeal.  Affirmed  in  part  and  remanded  with 
directions  to  modify. 

O.  S.  Varlan,  of  Salt  Lake  City,  for  ap- 
pellants. 

Skeen  &  Skeen,  of  Salt  Lake  City,  for  re- 
■pondent. 

GIDEON,  J.  In  this  proceeding  plaintUf 
seeks  to  redeem  from  Judicial  sale  certain 
certiflcates  of  sale  of  real  property.  No  evi- 
dence was  beard  by  the  court,  but  it  was 
agreed  by  counsel  that  the  allegatlona  of  the 
answer  should  be  accepted  as  the  facts  in  the 
case,  and  the  matter  was  submitted  to  and 
determined  by  the  court  on  the  admissions 


and  allegations  contained  In  the  answer.   The 
facts  out  of  which  the  controversy  arose  are 
as  follows:     In  February,  1918,  one  George 
B.  Greenwood,  now  deceased,  gave  his  note 
to  the  defendant  bank  for  money  loaned,  and 
at  the  same  time  assigned  and  delivered  as 
security  for  said  loan  a  certificate  of  sale  of 
certain  school  lands  from  the  state  of  Utah, 
known  as  certificate  No.   8110,   and  dated 
July  4,  1904.     This  certificate  of  sale  pur- 
ported to  sell  to  said  Greenwood  in  the  man- 
ner provided  by  law  to  be  paid  for  in   10 
annual  payments  the  agreed  price  as  stated 
therein.    The  certificate  further  provided  that 
said  Greenwood,  his  assigns,  heirs,  or  legal 
representatives,  upon  making  all  payments 
provided  for  therein,  and  upon  the  surrender 
of  the  certificate,  should  receive  patent  from 
the  state  for  the  lands  therein  described.    It 
was  also  provided  that  if  default  be  made  In 
the  payments  the  certificate  would  be  forfeit- 
ed, and  the  title  to  the  lands  revert  to  the 
state.    It  further  appears  in  the  answer  that  it 
was  agreed  between  the  defendant  bank  and 
said  Greenwood  that  upon  his  failure  to  repay 
the  money  borrowed  the  defendant  might  sell 
the  said  certificates  at  public  or  private  sale 
without  notice,  and  that  the  defendant  ml^t 
become  the  purchaser.    It  likewise  appears 
that  on  or  about  the  same  date  Greenwood,  in 
consideration  for  a  loan  to  him  by  the  Bank 
of  Pioche,  gave  his  note  for  money  borrowed, 
and  assigned  and  delivered  to  that  bank  an- 
other certiflcate,  No.  951B,  for  the  purchase 
of  land  nnder  like  provisions  and  conditions 
as  in  the  loan  made  by  the  defendant  bank. 
The  note  of  the  Bank  of  Pioche  was  assigned 
to  the  defendant.  State  Bank  of  Beaver  Coun- 
ty.   It  further  appears  that  the  notes  were 
not  paid.    Afterwards  Greenwood  died,  and 
his  widow,  Ida  P.  Greenwood,  was  appcdnted 
administratrix  of  his  estate.    Upon  presenta- 
tion of  claims  to  the  administratrix  for  the 
indebtedness   she   refused   to   act  upon   the 
same,    and    thereupon    suit    was    Instituted 
against  her  as  administratrix  and  personally 
to  procure  a  sale  of  the  certificates,  whidi  It 
is  claimed  were  held  in  pledge  as  secnrity 
for   the   indebtedness.     Ida    P.   Greenwood 
claimed  a  one-third  interest  in  each  of  the 
certiflcates  as  the  widow  of  deceased.    On 
or  about  July  20,  1915,  Judgment  was  ren- 
dered in  favor  of  the  defendant  bank  and 
against  the  administratrix  for  the  sums  of 
money  found  due,  and  directed  a  sale  of  a 
two-thirds  interest  in  said  certiflcates  at  pub- 
lic auction,  and  that  the  proceeds  be  applied 
on  the  Judgment  obtained  In  that  action,  the 
widow  having  been  adjudged  to  be  the  own- 
er of  a  one-third  interest  In  the  said  certifi- 
cates.   In  January,  1916,  execution  was  Is- 
sued, directing  the  sheriff  to  sdl  the  certU- 
cates  as  provided  in  the  Jndgment     The 
sheriff  proceeded  to  post  notices  of  the  sale 
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for  a  period  of  not  less  tluin  5  nor  mora 
than  10  days,  and  on  February  7,  1916,  sold 
a  two-thirds  Interest  In  said  certiflcates  to 
tbe  defendant  t>ank.  Attending  npon  that 
sale  was  the  attorney  for  the  admtnUtratrix 
who  bid  npon  the  property  for  tbe  adminis- 
tratrix against  the  bid  of.  the  d^endant  bank. 
A  retnm  was  made  to  the  coort  of  the  sale 
of  the  two-thirds  Interest,  and  an  order  made 
affirming  the  same,  and  tbe  clerk  of  the  court 
was  directed  to-  enter  Judgment  against  the 
administratrix  for  the  deficiency  after  apply- 
ing tbe  proceeds  upon  the  Jndgment.  Within 
six  months  after  the  sale  plalntUF,  Toong,  who 
In  the  meantime  had  been  named  adminis- 
trator of  the  estate  of  €teorge  B.  Greenwood, 
deceased,  tendwed  to  defendant  Cioriess  as 
sheriff  the  amonnt  bid  for  the  certiflcates, 
together  with  interest  as  provided  in  the 
statute.  The  sherlfl  detained  to  issue  a 
certificate  of  redemption,  and  this  suit  was 
Instituted.  Plaintiff  had  Jndgment  in  the 
lower  court    Defendants  appeal. 

[1]  It  wiU  be  observed  that  the  controlling 
cniestion,  BO  far  as  this  appeal  Is  concerned, 
Is:  Was  tbe  Interest  of  tbe  deceased,  and 
after  his  death  his  estate,  an  interest  In  real 
property,  or  was  It  chattel  interest  and  there- 
fore i)er8onal  property?  By  the  proTiaions 
of  Comp.  Laws  Utah  1917,  f  6589,  any  one 
desiring  to  purchase  any  of  the  public  domain 
belonging  to  tbe  state  at  private  sale  is  re- 
quired to  submit  a  written  application,  and 
to  accompany  that  application  with  a  deposit 
of  25  per  cent,  of  the  agreed  purchase  price. 
If  the  offer  is  accepted  by  the  state  land 
board  it  Issues  in  the  name  of  the  state  to 
tbe  purchaser  a  certificate  of  sale  wherein 
it  is  provided  that  the  state  has  sold  to  the 
purchaser  In  the  manner  provided  by  law 
the  property  therein  described.  The  applica- 
tion and  the  certificate  of  sale  construed  to- 
gether constitute  a  contract  for  the  sale  of 
real  estate.  Not  only  would  it  be  a  contract 
for  the  sale  of  real  estate  by  general  law, 
but  it  is  designated  "a  sale"  by  Comp.  Laws 
Utah  1917,  f  6597. 

The  date  of  certificate  No.  8110,  as  found 
in  the  record.  Is  July,  1904.  Tbe  date  of 
certificate  No.  9616  Is  not  given.  Under  the 
provisions  anthorlsing  the  sale  of  public 
lands  by  the  state,  tbe  purdiaser  Is  required 
to  make  annual  payments  of  at  least  10  per 
cent,  of  the  purchase  price.  Section  6589, 
sapra.  It  Is  therefore  safe  to  assume  that 
at  tbe  dates  tbe  certiflcates  were  delivered 
to  tbe  banks  at  least  eight  or  nine  annual 
payments  had  been  made.  That  tbe  certifi- 
cates and  the  payments  made  thereunder 
gave  Greenwood  in  his  lifetime,  and  his  heirs 
thereafter,  an  Interest  In  the  real  i>roperty 
described,  cannot  well  be  doubted.  Tbe  au- 
thorities are  all  to  that  effect,  and  we  are 
not  aware  that  any  one  contends  to  the  con- 
trary in  this  prooeeding.    It  la  contended, 
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however,  as  we  understand  the  appellants, 
that  the  certiflcates  of  sale  created  a  right 
or  title  to  tbe  property,  and  were  therefore 
personal  property  under  the  roles  of  con- 
struction stated  In  Comp.  Laws  Utah  1917, 
i  6848,  subda  9-11.  Also  that,  it  being  per- 
sonal property,  the  asslgnmnrt  and  delivery 
to  the  banks,  constituted  pledges,  and  should 
be  so  treated. 

This  contention  seemlnt^  does  not  take 
into  account  what  must  have  been  the  real 
intent  of  the  parties  at  the  tinie  of  the  trans- 
actions. The  banks  did  not  accept  the  mere 
evidences  of  interests  in  real  property  as 
security  for  the  obligations  of  the  debtor, 
but  evidently  it  was  tbe  intention  of  both 
banks  and  the  borrower  that  tbe  banks  should 
have  liens  upon  the  interest  6t  the  borrower 
in  the  real  property  described  in  the  certifl- 
cates. The  Supreme  Court  of  Wisconsin,  in 
dlscosslng  a  question  similar  to  the  one  pre- 
sented here,  in  Mowry  v.  Wood,  12  Wis.  at 
page  424,  said : 

"Allhoufh  the  certificates,  as  contracts  In 
writing,  may,  for  some  purposes,  be  regarded 
as  chattels  or  cboses  in  action,  yet  it  was  evi> 
dently  not  the  intention  of  the  parties  to  pledge 
them  as  such,  but  to  pledge  Wood's  estate  In 
the  land  represented  by  them  as  a  security  for 
the  payment  of  the  debt.  That  estate  was 
something  tangible  and  of  value,  but  the  mere  / 
certificates  were  worthless  In  the  hands  of  any 
one  except  the  holder  of  the  estate.  If  there 
Is  no  distinction  between  contracts  of  that  kind 
made  with  the  state  and  tbose  made  by  private 
Individoals — and  I  can  see  no  reason  for  any- 
then  Wood  was  possessor  of  an  equitable  es- 
tate of  inheritance  In  the  land,  subject,  of 
course,  to  forfeiture  for  the  nonfulfillment  of 
(he  conditions  of  the  agreements,  but  never- 
theless, until '  forfeited,  perfect  and  indefeacd- 
ble.  It  was  an  Interest  In  the  fee,  and  a  per- 
formance of  the  conditions  would  have  been 
followed  by  the  acquisition  of  it.  In  case  of 
his  death  it  would  have  descended  to  his  heirs." 

We  condnde,  therefore,  that  the  assign- 
ment and  delivery  of  the  certiflcates  in  this 
case  constituted  not  mere  pledges  of  personal 
property,  but  equitable  mortgages  of  the  In- 
terest of  the  mortgagor  or  borrower  in  the 
rei^l  property  described  therein.  Under  tbe 
cetiflcates  of  sale  and  the  law  authorizing 
the  Issnance  of  the  same  the  purchaser  was 
entitled  to  Immediate  possession,  andr  could 
enter  upon  tbe  land,  cultivate  it.  Improve  It, 
and  was  entitled  to  any  crops  produced 
thereon.  Under  the  revenue  law  of  the  state, 
he  was  assessed  and  required  to  pay  taxes, 
not  only  npon  the  Improvements  made  upon 
tbe  real  estate,  but  upon  the  interest  in  the 
land  to  tbe  extent  of  the  payments  made 
prior  to  levying  tbe  tax.  Section  5862,  Comp. 
Laws  1917.  Clearly,  under  that  condition,  his 
interest  in  the  property  was  an  Interest  in 
real  estate,  one  that  could  be  mortgaged,  one 
that  would  descend  to  his  heirs*  and  such. 


Digitized  by 


Google 


660 


191  PACIPIO  BBPOETBB 


(Utaii 


as  coold  be  alienated  or  Incambered  as  other 
real  estate.  The  facts  In  the  case  of  Mowry 
T.  Wood,  supra,  are  very  similar  to  the  facts 
Involved  here.  The  opinion  In  that  case  Is 
authority  that  the  interest  of  th»' purchaser 
and  borrower  was  not  personal  property,  and 
could  not  be  pledged  as  such,  bat  that  the 
assignment  and  delivery  of  the  oertiflcates  of 
sale  constituted  an  equitable  mortgage  upon 
the  interest  of  the  purchaser  in  the  real 
estate.  The  law  Is  also  stated  in  27  Oyc 
p.  981,  as  follows: 

"Where  a  contract  for  the  purchase  of  real 
estate,  or  a  bond  for  a  deed.  Is  assigned  to  a 
third  person  as  security  for  a  debt,  and  with 
an  agreement  to  reassign  on  payment  of  the 
debt,  this  constitutes  in  equity  a  mortgage  on 
the  assignor's  equitable  titie  to  the  land  in 
question.'' 

To  the  same  effect  Is  the  opinion  of  the 
Oregon  Supreme  Court  In  Lovejoy  t.  Chap- 
man, 23  Or.  371,  82  Pac.  687. 

The  only  authority  found  contrary  to  the 
conclusion  here  reached  is  the  case  from  the 
Supreme  Court  of  Montana  of  RlngUng  v. 
Smith  River  Development  Co.,  48  Mont.  467, 
1S8  Pac.  109&  While  It  is  true  the  court  In 
that  case  held  that  a  contract  for  the  sale 
of  real  estate  could  be  pledged  for  an  in- 
debtedness, the  court  seems  to  have  based 
its  conclusion  largely  upon  some  rule  of 
practice  that  before  the  appellate  court  would 
disturb  a  Judgment  of  the  district  court  "the 
appellant  must  assume  the  burden  of  showing 
that  the  trial  court's  conclusion  is  erroneous 
under  any  possible  state  of  f&cts  consistent 
with  the  declaration  of  the  record."  The 
court  concluded  that  the  appellant  had  failed 
to  maintain  this  burden. 

Having  determined  that  the  Interest  of  the 
deceased  in  the  real  property  under  the  cer- 
tlflcate  of  sale  was  an  Interest  in  land.  It 
necessarily  follows  that,  under  Comp  Laws 
Utah  1917,  f  6941,  he,  or  the  administrator  of 
his  estate  Is  entitled  to  redeem  upon  the 
payment  of  the  amount  specified  to  be  paid 
upon  the  redemption  of  property  sold  either 
on  foreclosure  or  under  execution.  By  the 
terms  of  section  6940,  supra,  any  interest  In 
real  property  greater  than  a  leasehold  of  two 
years  nnexplred  term  Is  subject  to  redemp- 
tion. 

[2-f]  No  complaint  is  made  by  either  xtarty 
that  the  sale  of  the  certificates  was  not  regu- 
lar, although  it  is  conceded  by  all  parties  that 
notice  was  not  given  as  required  by  the  stat- 
ute for  the  sale  of  real  property.  Only  such 
notice  was  given  as  Is  required  for  the  sale 
of  personal  property.  The  decree  or  Judg- 
ment of  the  court  directed  the  sale  of  the 
certificates,  but  It  does  not  appear  that  that 
Judgment  directed  that  they  should  be  sold  as 
personal  property.  The  sheriff,  however,  ad- 
vertised and  conducted  the  sale  as  a  sale  of 
personal  property.    The  attorney  for  the  ad- 


ministratrix was  present  at  that  sale,  and 
offered  bids  for  the  proi>erty  against  the  de- 
fendant bank.    No  third  party  fiaiming  an 
interest  in  the  property  la  here  objecting, 
or,  so  far  as  the  record  discloses,  has  any 
right  to  object,  to  the  method  of  sale.    Such 
being  the  facts,  it.  would  appear  that  the 
administratrix  could,  and  by  her  acquiescence 
and  failure  to  object  did,  waive  the  notioe 
prescribed  by  the  statute.     17  C^c.  p.  1247. 
See,  also,  Park  t.  Parsons,  10  Utah,  330,  87 
Pac.  670.    It  is,  however,  contended  on  the 
part  of  appellants  that  the  predecessor  of 
the  plaintiff  administrator  having  acquiesced 
in   the  sale  of   the  securities  as  personal 
property.  Is  therefore  estopped  at  this  time 
from  questioning  the  fact  that  the  same  was 
and  is  personal  property;    that  having  ac- 
quiesced in  that  coadnsion,  and  being  repre- 
sented at  the  sale  by  her  attorney,  who  bid 
in  her  behalf  upon  the  property,  it  does  not 
now  lie  within  her  rights  to  assert  and  daim 
the  right  of  redemption,  as  she  might  have 
done  if  the  property  had  been  sold  as  real 
property.    The  right  of  a  mortgagor  to  re- 
deem from  a  foreclosure  sale  seems  to  be 
Inherent  in  the  mortgage,  and  even  a  waiver 
of  that  right  by  the  terms  of  the  mortgage 
does  not  deprive  the  mortgagor  of  the  right 
to  redeem.     Such  is  the  holding  of  the  Su- 
preme Court  of  the  United  States  in  Peugfa 
V.  Davis,  96  U.  8.  382,  24  L.  Ed.  775.    More- 
over, there  is  nothing  in  the  record  before  this 
court   Indicating   that   the   mortgagor   ever 
waived  or  released  his  right  to  redeem.    The 
most  that  does  appear  is  that  an  agreement 
was  made  by  which  the  banks  had  the  right 
to  sell  either  at  public  or  private  sale  the 
securities  and  apply  the  proceeds  in  payment 
of  the  indebtedness.    That  Is  exactly  what 
was  done  by  Judicial  sale  under  a  decree  of 
court,  and  It  was  not  within  the  power  of 
the  court,  even  if  such  were  its  order,  to 
preclude  the  plaintiff  from  tiie  right  to  re- 
deem.   It  is  stated  in  the  answer  that  upon 
the  return  of  the  sheriff  an  order  was  made 
by  the  court  approving  the  sale  as  made. 
There  is  no  provision  of  our  statute  requir- 
ing a  sheriff  to  make  a  return  to  the  court 
upon  the  sale  of  proi>erty  under  execution 
or  by  foreclosure;   hence  that  ordM'  would 
be  of  no  binding  effect  up<Hi  the  plaintiff, 
or.  In  fact  upon  any  one,  as  the  court  was 
not  required  to  make  any  such  order. 

[6]  It  appears  from  the  record  In  this 
case  that  in  order  to  keep  the  contracte  alive 
or  to  prevent  a  forfeiture  the  defendant  bank 
as  purchaser  has  iwid  some  annual  install- 
ments falling  due,  as  well  as  taxes  levied 
against  the  property.  Apparently  no  account 
was  taken  of  these  items  or  amounts  by  the 
plaintiff  in  attempting  to  redeem  the  proi»- 
erty.  Clearly  the  exi)endlture  of  that  money 
was  necessary  to  protect  the  Interest,  not 
only  of  the  purchaser,  but  the  redemptloner. 
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The  court  should  ascertain  tbese  amounts, 
and  If  they  are  not  Included  within  the 
amount  tendered  they  should  be  required  to 
be  paid  before  any  certificate  of  redemption 
is  authorized.  The  bank  should  have  legal 
interest  for  any  amonnta  so  paid  from  the 
dates  of  payment 

[6]  The  court  also  directs  that  the  prop- 
erty redeemed  "shall  be  free  and  clear  of  all 
liens  and  Incumbrances  of  evei^  character 
connected  with  or  growing  out  of  the  pro- 
ceedings in  the  case  of  State  Bank  of  Beaver 
V.  Ijla  P.  Greenwood,  Adm'r."  The  court  was 
not  called  upon  to  determine  the  status  of 
this  property  after  it  is  redeemed,  whether 
it  should  be  free  from  liens  or  otherwise. 
The  question  for  determination  by  the  court 
was  the  right  of  the  plaintiff  as  the  admin- 
istrator of  the  original  debtor  to  redeem  the 
property  ni>on  the  payment  of  the  amount 
required  by  law.  The  court  was  right  in 
determining  that  question  in  favor  of  the 
plaintiff,  and,  having  so  determined,  there 
was  no  further  order  required  or  made  neces- 
sary respecting  the  future  liens  or  claims 
against  the  property. 

It  follows  from  the  foregoing  that  the  Judg- 
ment of  the  district  court,  holding  that  the 
plaintiff  is  entitled  to  redeem,  Is  affirmed,  and 
the  cause  wHl  be  remanded  to  the  district 
court,  with  directions  to  modify  the  judgment 
entered  in  accord  with  the  views  herein  ex- 
pressed. Neither  party  will  be  allowed  costs 
on  ttils  appeal. 

COKFMAN,  O.  jr.,  and  FRICK,  WHBEB, 
and  THUBMAN,  JJ.,  concur. 

On  Petition  for  Rehearing. 

QIDEON,  J.  Appellants,  by  petition,  ask 
this  court  to  modify  its  order  refusing  costs 
on  appeal  to  either  party,  and  moves  the 
court  to  direct  that  such  costs  be  paid  by 
respondent.  They  assign  as  reasons:  (a) 
Appellant  bank,  by  reason  of  the  administra- 
trix declining  to  approve  its  claim,  was  com- 
pelled to  Institute  suit  to  recover  the  amount 
due  the  bank  from  the  estate;  (b)  in  tills 
suit  brought  against  the  sheriff,  requiring 
him  to  issue  a  certificate  of  redemption,  no 
offer  was  made  to  repay  to  the  bank  taxes 
paid  by  it,  and  the  annual  payments  made  to 
the  state  to  protect  the  interests  of  both  the 
purchaser  and  the  redemptloner ;  (c)  the 
lower  court  in  its  Judgment  directed  that 
the  land  in  question  be  free  from  all  liens 
and  incumbrances  by  reason  of  the  Judgment 
entered  in  the  former  action. 

The  appeal  is  from  the  entire  Judgment; 
that  is,  from  the  order  directing  thb  sheriff 
to  Issue  a  certificate  of  redemption,  as  well 
as  the  failure  of  the  court  to  require  as  a 
condition  precedent  of  redemption  the  re- 
payment of  the  amounts  expended  for  taxes 


and  the  annual  itayments  dAe  the  state.  Had 
the  appeal  been  from  the  refusal  of  the  court 
to  require  the  repayment  of  the  mony  ex- 
pended for  taxes,  etc.,  only.  It  would  be  Just 
to  allow  appellants  all  tfadr  costs,  but  the 
appeal  brought  to  this  court  for  review  the 
entire  Judgment  of  the  district  court,  and 
as  the  right  to  redeem  was  afllrmed.  It  would 
not  be  right  to  tax  the  entire  costs  against 
respondent.  However,  we  have  concluded  to 
modify  the  order  respecting  costs  to  this  ex* 
tent :  The  total  costs  on  appeal  will  be  divid- 
ed into  two  equal  parts,  appellants  to  pay 
one  and  respondent  the  other.  Such  is  the 
order.  The  petition  for  a  rehearing  is  de- 
nied. 

COBFMAN,'o.  J.,  and  FRIOK,  WBBBB, 
and  THUBMAN,  JJ.,  coocor. 


(97  Or.  64) 
NOONAN  V.  CITY  OF  SEASIDE  at  al. 

(Supreme  Court  of  Oregon.    July  IS,  1020.) 

1.  Manlolpal  eerporatlons  «s>46  —  Affleadmeat 
to  oharter  embraced  only  one  aubjaot 

An  amendment  to  a  charter  authorising  the 
issuance  of  bonds  for  four  different  improve- 
ments embraced  bnt  one  subject. 

2.  Municipal  corporation*  «=>46— Voters  not 
required  to  vote  separately  on  each  provision 
•r  amendment  to  oharter. 

The  legal  voters  of  a  municipality  are  not 
required  by  the  Constitotion  to  vote  separately 
on  each  division  of  a  proposed  municipal  charter 
or  an  amendment  thereto. 

3.  Munloipal  corporations  «=96l— Elaetora  of 
city  may  legislate  under  Constitution  and 
laws. 

What  Legislature  of  the  state  could  former- 
ly enact  as  to  matters  which  pertained  strictly 
to  municipal  affairs  or  to  Intramnral  transac- 
tlons,  the  electors  of  a  dty  In  a  proceeding  In 
conformity  with  Const,  art.  2,  {  2,  and  article 

4.  I  la,  and  the  statutes  enabling  the  same,  may 
now  enact,  subject  to  the  Constitution  and 
general  laws  of  the  state. 

4.  Appeal  and  error  «=>  172(1)— Grounds  of  la- 
validity  of  amendment  to  oity  oharter  must 
be  pointed  out  bslow, 
IrregularitieB   in   adopting  a   city   charter 

amendment  not  referred  to  in  a  complaint  and 

not  passed  on  by  the  trial  court  are  not  be- . 

(ore  the  court  on  appeal. 

In  Bana 

Appeal  from  CSrcnit  Ckmrt,  Clatsop  Coun- 
ty;   J.  A.  Eiakln,  Judge. 

Suit  by  E.  P.  Noonan  against  the  C!Itr  of 
Seaside  and  others.  Judgment  for  defend- 
ants, and  plaintiff  anneals.    Affirmed. 

This  Is  a  suit  brought  by  plaintiff,  11  P. 
Noonan,  in  his  own  behalf,  and  also  A>r  ths 
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benefit  of  all  tazpayeni  and  ownen  of  prop- 
erty liable  to  taxation  In  the  dty  of  Sea- 
side, a  nnmlclpal  corporation  In  Clatsop 
County,  Or. 

On  February  17,  1020,  at  a  regular  meet- 
ing of  the  common  council  of  the  city  of  Sea- 
side, the  council  passed  a  resolution  which, 
among  other  things,  provided  for  a  proposed 
charter  amendment  to  be  submitted  to  the 
voters  of  the  dty  of  Seaside  at  a  qpedal 
ele<itlon  to  be  held  on  Monday,  Mardi  1, 
1920.  Thereafter  upon  due  notice  of  the 
election,  the  defendant  dty  of  Seaside  held 
a  special  election  as  provided  for  In  the  reso- 
lution for  the  purpose  of  voting  upon  the 
amendment  of  the  charter  of  the  dty  of  Sea- 
side. The  ballot  title  for  the  election  was 
as  follows: 

"Charter  Amendment  Submitted  to  the  Votem 
by  the  CoancU. 

"An  act  to  amend  section  22  of  the  present 
charter  of  the  dty  of  Seaside,  authorizing  the 
dty  of  Seaside  to  issue  general  improvement 
bonds  in  the  snm  of  two. hundred  and  sixty- 
three  thousand  dollars,  and  to  construct  and 
maintain  a  pier  extending  from  the  west  end 
of  Broadway  into  the  Ocean;  also  to  extend 
Boosevelt  Drive  to  Avenue  M  and  to  Improve 
same;  also  to  constmct  a  public  walk  or  way 
over  and  along  that  strip  of  land  lying  between 
the  Boardwalk  and  low  water  in  the  Fadfie 
Ocean,  and  Avenue  U  and  Twelfth  avenue,  and 
to  construct  thereon  bulkheads  and  retaining 
walla  and  to  construct  parks  thereon  and  oth- 
erwise beautify  same,  and  to  construct  and 
'  maintain  a  fire  alarm  system,  or  systems  with 
equipment;  also  ratify  the  bond  issue  under 
the  amendment  of  section  22  of  the  City  Char- 
ter, as  adopted  at  the  spedal  election  held  in 
said  dty,  Blarch  29,  1919. 

"100  Tea. 

"101  No." 

At  the  election  the  majority  of  the  votes, 
217,  were  cast  In  favor  of  the  adoption  of 
the  amendment,  and  30  votes  against  the 
same.  Thereafter,  on  March  2,  1920,  the  de- 
fendant Bi  N.  Eurd,  mayor  of  the  dty  of 
Seaside,  proclaimed  the  result 

By  the  charter  amendment  the  legal  voters 
authorized  the  dty  of  Seaside,  through  its 
officers,  to  Issue  and  dispose  of  general  im- 
provement bonds  of  the  dty  of  Seaside,  of 
sudi  denominations  as  the  coundlmen  from 
time  to  time  might  determine,  to  the  amount 
of  $263,000.  The  charter  amendment  provid- 
ed that  each  of  the  bonds  should  become  a 
direct  general  obligation  of  the  city  of  Sea- 
side and  be  known  as  dty  of  Seaside  general 
improvement  bonds.  The  sum  of  $263,000 
derived  from  the  sale  of  these  bonds,  Is  to 
be  expended  for  four  separate  improvements, 
which  are  as  follows:  (1)  The  snm  of  $00,- 
000  for  the  construction  and  maintenance  of 
an  ocean  pier  extending  from  or  near  fbe 
end  of  Broadway  street  in  the  dty  of  Sea- 
ride  out  into  the  Padflc  Ocean;  (2)  the  sum 
of  $108,000  for  the  construction  of  a  mu- 


nidpal  highway  or  street  In  13ie  dty  of  Sea- 
side  to  he  known  and  designated  as  the  Boos- 
evelt Drive,  extending  from  the  south  line 
of  Broadway  street  to  Avenue  M;  (3)  the 
sum  of  $85,00|0  for  acquiring  right  of  way 
and  construction  of  walks,  parks,  bulkheads, 
and  retaining  walls  along  the  ocean  front; 
(4)  the  sum  of  $10,000  for  construction  and 
equipment  of  a  fire  alarm  system  with  nec- 
essary wire-  connections  and  attaduaents. 

Plaintiff  brought  this  suit  for  the  purpose 
of  restraining  the  dty  of  Seaside,  and  each 
of  the  defendants  herein,  from  attempting  to 
issue  any  bonds  of  the  dty  of  Seaside  for  any 
of  the  purposes  stated  In  the  attempted  char- 
ter amendment,  and  from  carrying  Into  effect 
any  of  the  provisions  of  the  charter  amend- 
ment 

The  plaintiff  set  forth  all  of  the  proceed- 
ings In  his  complaint,  and  further  all^^ 
that  the  charter  amendment  and  the  election 
are  null  and  void,  upon  the  ground  that  the 
amendment  attempted  to  authorize  the  de- 
fendant dty  of  Seaside  to  incur  Indebtedness 
by  the  Issuance  of  bonds  tor  four  separate 
improvements,  all  combined  and  incorporated 
in  one  amendment 

A  demurrer  was  Interposed  by  deftodants 
to  this  complaint  which  was  sustained  by 
the  trial  court  Plaintiff  appeals  and  seeks 
to  reverse  this  dedsion. 

Bdw,  C  Judd,  of  Astoria,  for  appelant 
Victor  3.  MlUer,  of  Seaside,  and  O.  a  ft 
A.  C.  Fulton,  of  Astoria,  for  reapondenta 

BBAM,  J.  (after  stating  the  facts  as  above). 
The  case  comes  to  this  court  for  a  review  of 
the  decision  of  the  lower  court  in  sustaining 
the  demurrer  to  the  complaint  But  one  rea- 
son Is  alleged  in  the  complaint  why  the  char- 
ter amendment  in  question  is  invalid.  Plain- 
tiff urges  that  it  Is  repugnant  to  section  20^ 
art  4,  of  the  Constitution  of  Oregon,  whidi 
provides  that — 

"Every  act  shall  embrace  but  one  subject,  and 
matters  properly  connected  therewith,  which 
subject  shall  be  expressed  in  the  title.    •    •    •  » 

It  is  contended  on  behalf  of  defendants 
that  the  provisions  of  artlde  4,  I  20,  of  the 
state  Constitution,  have  no  application  to 
charter  amendments  enacted  by  the  legal 
voters  of  a  munldpallty,  nor  do  ordinances 
adopted  by  a  municipality,  dting  88  Oyc 
378;  State  v.  Langworthy,  56  Or.  808,  104 
Pa&  424,  100  Pac.  336;  Colby  v.  aty  of 
Medford,  85  Or.  485,  508,  167  Pac  487: 
Wagoner  v.  City  of  lia  Orande,  88  Or.  192. 
199,  173  Pac.  309:  Bx  parte  Haskell,  112 
Cal.  412,  44  Pac.  725.  82  L.  B.  A.  627;  City 
of  Tarklo  v.  Cook,  120  Mo.  1.  25  S.  W.  202. 
41  Am.  St  Bw.  678. 

[1,  XI  It  is,  however,  unnecessary  to  decld« 
whether  the  section  of  the  Oonstitntion  mter- 
red  to  is  applicable  to  sudi  proceeding  or 
not,  as  according  to  our  view  the  title  of  ths 
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act,  and  the  ballot  title,  and  tbe  act  amend- 
ing the  charter  ot  Seaside,  embraced  but  one 
subject  and  matters  properly  connected  there- 
with. This  subject  is  expressed  in  the  title 
of  the  act  and  in  the  amendatory  act.  In 
Wagoner  ▼.  City  of  Ia  Qnmde  tbe  title  of 
tbe  act  was  "An  act  to  amend  tbe  charter 
of  tbe  city  of  I<a  Grande,  In  Union  county, 
state  of  Oregon,"  and  did  not  in  any  way 
indicate  tbe  nature  of  the  proposed  amend- 
ment In  the  amendment  of  the  charter  of 
Oie  dty  of  Seaside  by  the  legal  voters,  now 
under  consideration,  the  subject  of  the  act 
is  the  amendment  of  section  22  of  the  cliar- 
ter  of  the  dty  of  Seaside.  This  is  followed 
by  a  plain  and  concise  statement  of  the  pur- 
port of  the  amendment,  as  will  be  obserred 
from  tbe  ballot  title.  There  is  no  authority 
that  we  have  discovered  which  holds  that  the 
legal  voters  of  a  municipality  are  required 
by  tbe  Constitution  to  vote  separately  upon 
each  different  provision  of  a  proposed  mu- 
nicipal charter  or  an  amendment  thereto. 
Such  a  requirement  would  render  It  prac- 
tically Impossible,  or  at  least  exceedingly 
difficult  and  cumbersome,  to  enact  a  city 
charter.  There  are  many  provisions  nsnally 
contained  in  .such  an  instmment.  To  hcHA 
that  there  should  be  one  separate  amend- 
ment to  provide  tor  the  improvement  of 
streets,  another  for  other  dty  improvements, 
another  for  prescribing  the  authority  of  the 
oCDdals  of  the  mnnldpality,  another  to  au- 
thorise the  prevention  of  live  stock  from 
running  at  large  in  the  dty,  another  to  em- 
power the  Impounding  of  dogs,  and  so  on 
through  the  usual  category  of  powers  and 
privil^es  usually  conferred  upon  a  mnnid- 
pality,  would  require  proceedings  beyond  the 
pale  of  the  letter  and  intent  of  our  Constltn- 
tlon.  All  such  provisions,  when  a  new  char- 
ter is  enacted,  may  properly  be  embraced  In 
one  act;  and  in  the  amendment  of  a  section 
of  sncb  a  charter  all  appropriate  provisions 
of  sndi  an  amendment  may  well  be  Included 
In  one  act,  where  the  matt»  as  in  this  In- 
stance Is  plainly  and  fairly  submitted  to  the 
electors  and  is  entirely  free  from  fraud  or 
deceit. 

[3]  The  authorities  and  cases  dted  and  re- 
lied upon  by  plaintiff  such  as  il  Am.  &  Eng. 
GZnc.  of  Law,  p.  47,  and  State  ex  rel.  v.  Al- 
len. 188  Mo.  673,  85  S.  W.  531,  are  where 
the  courts  were  considering  the  execution  or 
application  of  powers  conferred  upon  mu- 
nldpalitles.  In  tbe  present  case  we  have  to 
deal  with  an  enactment  of  a  charter  author- 
ity conferring  a  power  upon  the  conndl  of 
tbe  dty  of  Seaside.  The  council  is  not  com- 
pelled by  the  charter  to  execute  the  power 
conferred  nor  issue  the  bonds  for  the  pur- 
pose of  making  tbe  dty  Improvements.  That 
matter  Is  left  to  the  dty  coundl,  and  In  the 
exercise  of  such  authority  it  is  fairly  to  be 
presumed  that  the  members  of  that  body 


would-  be  re^wnsive  to  the  will  of  the  peo- 
ple of  the  dty.  In  the  enactment  of  charter 
provlsiona  by  the  electors  of  the  municipal- 
ity, pertaining  strldly  to  munldpal  affairs, 
they  exerdse  a  power  reserved  and  conferred 
directly  to  them  by  the  Constitution,  art  2, 
{  2,  and  article  4,  |  la,  and  take  the  place 
of  the  Legislature  In  enacting  or  amending 
a  munldpal  charter  prior  to  the  "Home 
Rule"  amendment  What  the  Legislature  ot 
the  state  could  formerly  enact  as  to  matters 
which  pertain  strictly  to  munldpal  affairs, 
or  to  Intramural  transactions,  the  electors  of 
a  dty,  in  a  proceeding  in  conformity  with 
the  Constitution  and  statutes  enabling  tbe 
same,  may  now  enact  subjed  to  the  Con- 
stitution and  general  laws  of  the  state. 
Brown  v.  Sllverton,  190  Pac.  971,  opinion 
rendered  June  29,  1920.  Under  the  old 
regime,  tbe  Legislature  in  creating  munldpal 
corporations,  and  in  amending  munldpal 
charters,  did  so  as  one  act  For  a  full  dis- 
cussion of  the  powers  of  munidpallties,  we 
refer  to  the  oi^nlon  of  Mr.  Justice  Harris, 
in  State  ex  reL  v.  Port  of  Astoria,  79  Or. 
1-20,  104  Pac.  S80,  which  leaves  nothing  to 
be  said. 

In  speaking  of  the  subject  or  scope  of  an 
act  Judge  Sutherland,  in  his  work  of  Stat- 
utory Construction  (viriame  1  [2d  Bd.]  1 117), 
says: 

"There  is  no  constitutional  restriction  as  to 
the  scope  or  magnitude  of  the  single  subject 
of  a  legislative  act  One  to  establish  the  gov- 
ernment of  the  state  embraces  but  a  single 
subject  or  object  yet  it  indudes  all  its  institu- 
tions, all  its  statutes.  Tbe  unity  of  such  an 
act,  coTering  the  multiform  concerns  of  a  c<Hn- 
monwealth,  is  the  congniity  of  all  the  details 
as  parts  of  one  'stupendous  whole,'  of  one  gov-, 
emment.  That  is  tbe  grand  snbjeet  of  such  a 
statute  or  system  of  laws;,  it  is  equally  tbe  ob- 
ject of  all  its  varied  titles  of  chapters  and  sec- 
tions." 

The  charter  amoidment  In  qnestttm  con- 
ferred authority  upon  the  olBdals  of  the  dty 
of  Seaside  to  issue  IXMids  in  a  proper  manner 
for  muqidpal  improvements  and  subject  the 
property,  liable  to  taxation  within  the  dty, 
to  the  payment  thereof. 

[4]  Other  questions  are  discussed  la  the 
brief  of  plaintiff,  which  are  not  referred  to 
in  the  complaint  and  were  not  passed  up- 
on by  the  trial  court  and  are  not  before  this 
court  As  stated  by  Mr.  Justice  McCamant 
in  Wagoner  v.  City  of  La  Grande,  89  Or.  at 
page  198,  173  Pac.  305,  referring  to  the 
amendment  of  the  charter  of  the  dty  of 
La  Grande,  "if  they  dalm  It  is  Invalid  for 
any  reason,  they  should  point  oat  the  gronnd 
of  the  invalidity."  So  In  the  case  at  bar, 
if  there  were  any  other  irregularities  In 
adopting  the  charter  amendment  It  is  In- 
cumbent upon  plaintiff  to  point  out  any 
grounds  he  may  dalm  invalldatea  the  pro- 
ceedings. 
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There  was  no  error  of  the  trial  court  to 
gnstalning  the  demurrer  to  the  complaint. 

The  Judgment  of  the  lower  court  will 
therefore  be  affirmed. 


(97  Or.  469) 

BURDICK  V.  TUM-A-LUM  LUMBER  CO.* 

(Supreme  Court  of  Oregon.    July  27, 1920.) 

1.  Costs  ®=9264 — Expense  of  procuring  tran- 
script In  circuit  court  taxable  there  only. 

The  ezpenaes  incurred  by  a  party  in  pro- 
curing a  transcript  of  the  evidence  in  the  cir- 
cuit court  must  be  taxed  in  such  court,  and 
will  not  be  included  in  the  coet  bill  in  the  Su- 
preme Court. 

2.  Costs  ®=32— Term  defined. 

Under  Ii.  O.  L.  f  561,  "costs"  are  certain 
Bums  of  money  granted  by  law  to  the  prevail- 
ing party  by  way  of  indemnity  for  maintaining 
an  action,  or  for  vindicating  a  defense,  being 
an  incident  of  the  judgment. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Costs.] 

3.  Costs  «=>247— Defendant,  after  reversal  of 
adverse  judgment  and  before  new  trial  and 
Judgment  for  It,  not  entitled  to  expense  of 
transcript  of  testimony. 

Under  L.  O.  L.  8  564,  judgment  for  plaintiff 
in  an  action  at  law  having  been  reversed  on  de- 
fendant's appeal,  the  case  standing  ready  for 
new  trial  and  undetermined,  defendant  ia  not 
entitled  to  an  item  of  costs  for  the  expense  of 
procuring  a  transcript  of  the  evidence  in  the 
circuit  court,  not  having  obtained  judgment 
there,  while  its  having  prevailed  on  appeal  to 
the  Supreme  Court  entitled  it  only  to  costs 
in  such  court,  not  including  expenditure  for  the 
transcript. 

Appeal  from  Cilrcuit  Court,  Jefferson  Coun- 
tx ;  T.  B.  J.  Duffy,  Judge. 

Action  by  N.  A.  Burdick  against  the  Tum- 
A-Lum  Lumber  Company.  From  an  order 
denying  defendant's  motion  for  costs  In  the 
amount  paid  for  the  transcript  of  testimony 
on  defendant's  appeal,  and  adjudging  the 
same  should  abide  the  outcome  of  a  new 
trial,  defendant  appeals.    Judgment  affirmed. 

This  action  was  before  this  court  to  Bur- 
dick V.  Tum-A-Lum  Lumber  Co.,  91  Or.  417, 
179  Pac.  245.  On  August  1, 1917,  the  defend- 
ant filed  Its  transcript  on  appeal  to  the  case. 
That  document  toduded  the  typewritten  tran- 
script of  the  testimony  taken  upon  the  trial 
of  the  cause  and  filed  With  the  county  clerk, 
which  was  made  by  the  official  reporter. 
The  defendant  paid  the  reporter  therefor  the 
sum  of  $157.65.  On  Mardi  11,  1919,  this 
court  filed  its  optoion  to  the  case  on  appeal, 
and  reversed  the  judgment  of  the  trial  court, 
and  remanded  the  cause  for  a  new  trial.  In 
due  course  the  mandate  of  this  court  was 
sent  to  the  county  clerk,  and  the  trial  court 


on  April  14,  1919,  ordered  the  mandate  en- 
tered, and  rendered  a  Judgment  to  favor  of 
defendant  and  against  platotlff  for  costs, 
amounting  to  ^3,  fixed  by  this  court  hi 
the  mandate.  Defendant  then  served  plain- 
tiff with  its  cost  bUl,  amounttog  to  fl57.66, 
paid  for  the  transcript  of  the  testimony,  and 
filed  the  same  with  the  county  clerk  on  April 
17,  1919.  On  June  9,  1919,  the  lower  court 
entered  an  order  denytog  defendant's  motion 
and  disallowtog  this  item  of  costs  at  that 
time,  and  adjudged  that  the  same  "should 
abide  the  outcome  of  the  new  trial."  Frmn 
this  order  defendant  appeals. 

George  S.  Shepherd  and  WUlametta  He- 
Elroy,  both  of  Portland,  for  appellant. 

Denton  O.  Burdick,  of  Redmond,  and  Jesse 
Stearns,  Of  Portland,  for  respondent. 

BMA^,  J.  (after  stating  the  facts  as  above). 
The  position  of  the  defendant  upon  this  ap- 
peal is  that  it  is  entitled  to  a  judgment  at 
this  time  for  the  expense  of  the  transcript 
of  the  testimony.  The  contention  on  behalf 
of  plaintiff  Is  that  the  matter  of  taxing  the 
cost  of  the  transcript  must  await  the  deter- 
mtoatlon  of  the  contemplated  new  trial  of 
the  cause,  and  that  the  defendant  is  not  en- 
titled to  recover  for  the  expenditure  while 
the  action  Is  still  pending.  The  trial  conrt 
took  the  view  advocated  by  the  platotiffi. 

[1]  The  rule  is  well  eatabli^ed  by  this 
court  that  the  ezpenaeB  tocurred  by  a  party 
to  procuring  a  transcript  of  the  evidence 
to  the  circuit  court  must  be  taxed  to  that 
court,  and  will  not  be  tocluded  to  the  cost 
bill  to  this  court.  Allen  v.  Standard  Box  & 
Lumber  Co.,  63  Or.  10,  18,  96  Pac.  1109,  97 
Pac.  655,  98  Paa  609;    Sommer  v.  Compton, 

53  Or.  341,  100  Pac.  289;   McGee  v.  Beckley, 

54  Or.  250,  102  Pac.  303,  103  Pac.  61,;  West 
V.  McDonald,  64  Or.  iOS,  209,  127  Pac.  781, 
128  Pac.  818;  Shepherd  v.  Inman,  Ponlsen 
Lumber  Co.,  85  Or.  639, 167  Pac.  785. 

[2]  Section  931,  L.  O.  L.,  provides,  to  part, 
that  the  fees  of  the  official  reporter  for  mak- 
ing a  transcript  of  his  shorthand  notes  of 
the  testimony  in  dvil  cases  "shall  be  paid 
forthwith  by  the  parties  or  party  for  whose 
benefit  the  same  is  ordered,  and  when  paid 
shall  be  taxed  as  other  costs  to  the  case." 
Costs  are  certain  sums  of  money  granted 
by  law  to  the  prevailing  party  by  way  of  in- 
demnity for  matotalntog  an  action  or  for 
vindicating  a  defense.  Sectltm  561,  L.  O.  L. ; 
Sommer  v.  Compton,  supra.  Costs  are  an  In- 
cident of  the  judgment  Stewart  v.  Corbas, 
15  Or.  68,  13  Pac.  647;  Lemler  v.  Bord,  80 
Or,  224,  231,  156  Pac.  427,  1034.  They  com- 
prise, toter  alia,  such  an  expenditure  as  the 
necessary  expenses  of  copytog  records.  Ba- 
der  V.  Barr,  37  Or.  453,  61  Pac.  1027,  1127. 

By  section  562,  I*  O.  L.,  "costs  ire  allowed 
of  course,  to  the  plaintiff  upon  a  judgment 
to  his  &vor  to  the  following  cased."    The 


e=»For  other  casei  aee  Bame  topic  and  KBY-NUMBER  In  all  Kejr-Numbered  Dlgeata  and  IndczM 
•Rehearing  denied  September  2S,  1920. 


Digitized  by 


Google 


Or.) 


HANSKI7  T.  OKEiaOK-WASHIKaTON  S.  A  NAY.  00, 
(1*1 F.) 


655 


cases  In  which  costs  are  allowed  plaintiff 
are  enumerated  in  that  section.  The  present 
case  is  in  the  class  spedfled.  Section  564, 
Li  O.  Lk,  enacts,  as  far  as  material  here,  that 
"costs  are  allowed  of  course  to  the  defendant 
in  the  actions  mentioned  In  section  562,  un- 
less the  plaintiff  be  entitled  to  costs  therein. 
•  •  *  "  By  the  provisions  of  section  566, 
Lfc  O.  Ia.,  all  necessary  disbursements  are  al- 
lowed to  a  party  entitled  to  costs.  Such  dis- 
bursements are  therein  enumerated. 

[3]  It  will  be  seen  by  the  language  of  the 
statute  that  a  plaintiff  is  allowed  costs  when 
a  Judgment  in  his  favor  has  been  rendered. 
The  same  condition  must  obtain  to  entitle  a 
defendant  In  an  action  to  costs  under  sec* 
tion  664.  In  the  original  case  under  consid- 
eration the  plaintiff  obtained  a  Judgment 
against  the  defendant  in  the  drcnlt  court, 
which  entitled  him  to  costs  and  disburse- 
ments. That  Judgment,  however,-  was  re- 
versed and  annulled  upon  appeal,  and  the 
case  now  stands  ready  for  a  new  trial  and 
undetermined,  as  if  no  judgment  had  ever 
been  rendered.  According  to  the  record,  the 
defendant  has  expended  the  sum  of  1167.66 
as  a  necessary  disbursement  in  the  circuit 
court.  Whether  or  not  It  will  be  entitled  to 
recover  the  amount  of  such  expenditure  from 
the  irialntiff  will  depend  upon  the  condition 
that  the  defendant  Is  successful  In  obtaining 
a  Judgment  In  Its  tavor  against  the  plaintiff, 
so  that  the  plaintiff  will  not  be  entitled  to 
costs  in  the  action.  In  an  action  at  law  in 
the  circuit  court  the  disbursements  follow 
the  Judgment,  and  a  defendant  Is  not  en- 
titled to  costs  unless  It  Is  determined  and 
adjudged  that  the  plaintiff  Is  not  entitled  to 
Judgment  In  his  favor,  so  as  to  entitle  him 
to  ooets  and  dlsbursemaits,  or  unless  defend- 
ant prevails.  The  matter  is  governed  by  our 
statute,  to  which  we  have  referred. 

The  defendant  prevailed  upon  Its  appeal 
to  this  court,  and  obtained  a  judgment  of  re- 
versal, which  entitled  it  to  costs  In  this  court. 
The  expenditure  for  the  transcript  of  the 
testimony  Is  no  part  of  such  costs.  The  out- 
lay for  transcribing  the  testimony  Is  not  an 
Incident  to  that  judgment  The  Item  of  dis- 
bursement claimed  is  in  exactly  the  same 
condition  as  defendant's  other  disbursements. 
If  any,  upon  the  first  trial,  such  as  witness 
tetB.  It  is  true  that  the  expense  was  in- 
curred while  the  case  might  be  said  to  be 
"In  transitu."  It  Is  by  statute  directed  to 
"be  taxed  as  other  costs  in  the  case."  It  is 
practically  the  same  as  if  a  part  of  the  offi- 
cial reporter's  per  diem  compensation  had 
been  paid  by  defendant  If  the  shorthand 
notes  in  the  case  had  been  transcribed  before 
Judgment,  the  expense  thereof  would  have 
been  governed  by  the  same  rule  of  law.  'We 
make  no  reference  to  costs  or  disbursements 
in  a  suit  in  equity. 

We  therefore  conclude  that  the  determina- 


tion of  the  trial  court,  as  the  case  stood  at 
the  time  of  the  order  appealed  from,  was 
correct.   The  Judgment  is  therefore  affirmed. 


(97  Or.  190) 

HANSEN  et  al.  V.  OREGON-WASHINGTON 
R.  &  NAV.  CO. 

(Supreme  Court  of  Oregon.    July  27,  1820.) 

1.  Bailment  «=33t( I)— Presumption  of  damag- 
es to  goods  In  hands  of  bailee  "overoome," 
where  prima  facie  case  is  oounterbalanoed. 

Where  bailor,  suing  for  damages  to  goods 
In  hands  of  bailee,  estabilshes  prima  fade  case 
of  negligence  by  proof  of  delivery  in  good  con- 
dition and  return  in  bad  condition,  the  bailee  is 
not  reqnired  to  produce  evidence  overbalancing 
or  ontweigliing  such  prima  fade  ease,  under  L. 
O.  L.  {  797,  providing  that  a  presumption  may 
be  "overcome"  by  other  evidence,  but  is  re- 
quired merely  to  produce  sucli  proof  as  will 
counterbalance  the  presumption,  since  bailor 
has  the  burden  of  proving  negligence  by  a  pre- 
ponderance of  the  evidence,  and  since  the  pre- 
sumption is  merely  evidence,  and  is  "overcome" 
within  the  statute,  when  bailee's  evidence  ooon- 
terbalances  that  of  the  bailor.  In  view  of  sec- 
tions 696,  793,  796,  and  section  868,  subd.  2. 

2.  Warehousemen  «=934(e)— Repairs  of  leaKs, 
not  limited  to  period  of  bailment,  laadmissa- 
ble. 

In  action  against  warehoasemen  for  dam- 
age to  goods  from  water,  testimony  as  to  prac- 
tice of  repairing  leaks  on  discovery  thereof,  not 
limited  to  period  covered  by  the  bailment,  would 
have  been  Incompetent 

Appeal  from  Circuit  Court,  Qlatsop  Coun- 
ty;   J.  A.  Eakln,  Judge. 

On  petiti<»  for  rehearing.    Petition  denied 
For  former  opinion,  see  188  Pac.  963. 

O.  B.  Cochran,  of  Portland  (A.  0.  Spencer 
and  W.  A.  Bobbins,  both  of  Portland,  on  the 
brief),  for  appellants. 

O.  C.  Fulton,  of  Astoria  (O.  C.  ft  A.  C. 
Fulton  and  Edw.  C.  Judd,  all  of  Astoria,  cm 
the  brief),  for  respondent 

HARRIS,  J.  The  plaintiffs  have  petitioned 
for  a  rehearing,  and  they  earnestly  contend 
that  our  original  opinion  is  erroneous.  The 
.trial  court  Instructed  the  Jury  that  upon 
proof  of  delivery  of  the  canned  salmon  in 
good  condition,  plus  proof  of  return  of  It 
in  bad  condition,  the  law  presumed  that  the 
bad  conditlca  of  the  salmon  was  caused  by 
the  negligence  of  the  defendant,  and  that 
therefore  the  plaintiffs  were  entitled  to  a 
verdict,  "unless,"  as  expressed  In  one  In- 
struction, "the  defendant  shall  establish  by 
the  evidence  to  your  satisfaction  that  this 
salmon  did  not  become  wet  by  reason  of 
negligence  on  Its  paVt,"  or,  as  stated  In  an- 
other instruction,  "unless  defendant  offers 
evidence  which  satisfied  the  Jury  that  the 
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damage  was  not  due  to  Its  own  ne^Igence." 
In  our  original  opinion  we  ruled  that  the 
abore-qnoted  portions  of  the  court's  charge 
In  effect  instructed  the  Jury  that  the  defend- 
ant was  required  to  show  a  negative  by  af- 
firmatively showing  by  a  preponderance  of 
evidence  a  want  of  negligence,  and  that 
the  defendant  was  obliged  to  establish  such 
negative  to  the  extent  of  satisfying  the  Jury 
tbat  defendant  was  -  free  from  negllg«ic& 
We  held  that  "the  most  that  could  possibly 
be  required  under  our  Code  would  be  to  in- 
troduce enough  evidence  to  cause  the  scales 
to  balance." 

Learned  counsel  for  the  plaintiffs  earnestly 
argue  that  our  ruling  conflicts  with  section 
787,  li.  O.  L.,  which  reads  as  follows: 

"A  presumption,  unless  declared  by  law  to 
be  conclusive,  may  be  overcome  by  other  evi- 
dence, direct  or  indirect;  but  unless  bo  over- 
come, the  jury  are  bound  to  find  according  to 
the  presumption.'' 

It  will  be  observed  that  this  section. does 
not  define  the  meaning  of  the  word  "over- 
c(Hne,"  and  benoe  we  must  look  elsewhere 
to  ascertain  the  meaning  of  the  term.  The 
argument  made  in  behalf  of  the  petitioners 
is  that  under  the  terms  of  section  797, .  L. 
O.  L.,  "It  was  not  sufficient  for  the  bailee  to 
offer  evidence  equal  to  the  presumption  creat- 
ed by  law."  The  petitioners  point  to  the 
fact  that  the  word  "overcome"  is  the  con- 
trolling word  in  section  797,  L.  O.  L.,  and 
that  the  plalntUTB'  evidence  cannot  be  said 
to  be  "overcome"  If  it  is  equaled  or  balanced. 

Some  text-writers  take  the  view  that  tt  Is 
fallacious  to  attribute  to  disputable  presump- 
tions any  artificial  probative  force  after  the 
oiiponent  comes  forward  with  some  evidence 
to  contradict  the  presumption,  and  that  tber^ 
fore,  when  the  opposite  party  contradicts  a 
presumption  with  some  evidence,  the  pre- 
sumption immediately  disappears  as  a  rule 
of  law,  and  the  case  goes  to  the  Jury  free 
from  any  artificial  rule  of  law.  4  Wig.  on 
Ev.  {  2491 ;  17  Am.  Law  Review,  894.  Other 
text-writers  and  courts  maintain  that  a  dis- 
putable legal  presumption  is  In  the  nature  of 
evidence  and  is  to  be  weighed  as  such.  State 
V,  Kelly,  22  N.  D.  6,  132  N.  W.  223,  Ann.  Cas. 
1913E,  974;  10  K.  C.  L.  870,  896;  22  C.  J.  82. 

In  this  Jurisdiction  the  Code  makes  pre- 
sumptions a  species  of  evidence;  for  sec- 
tion 793,  L.  O.  L.,  declares  that  indirect  evi- 
dence is  of  two  kinds:  Inferences  and  pre- 
sumptions. A  presumption,  according  to 
section  795,  L.  O.  L.,  is  a  deduction  which 
the  law  expressly  directs  to  be  made  from 
particular  facts.  Doherty  v.  Hazelwood  Co., 
90  Or.  475,  481,  175  Pac.  849,  177  Pac.  432. 
See,  also,  section  868,  subd.  2,  L.  O.  L.  In- 
stead, then,  of  laying  the  presumption  out 
of  the  case  the  moment  evidence  contradict- 
ing the  presumption  \a  received,  the  pre- 
sumption remains  in  the  case  to  be  consider- 
ed by  the  Jury  as  evidence.     As  already 


pointed  out,  section  797  does  not  define  the 
meaning  of  the  term  "overcome";  but  other 
provisions  of  the  Code  make  the  meaning 
plain. 

[1]  The  Code  tequlres  that  In  dvn  cases 
the  affirmative  of  the  issue  shall  be  proved, 
and  when  the  evidence  is  contradictory  the 
finding  shall  be  according  to  the  preponder- 
ance of  the  evidence.  The  plaintiffs  diarg» 
the  defendant  with  negligence;  the  defend- 
ant denies  the  charge.  This  is  therefore 
the  issue  upon  whidi  the  plaintiffs  Iiave  the 
affirmative.  The  evld«ice  Is  contradictory; 
and  therefore  the  plaintiffs  must  fail,  unless 
In  the  end  they  hav«  sustained  the  affirma- 
tive by  a  preponderance  of  the  evidence.  If 
the  evidence  for  the  defendant  either  ex- 
ceeds In  weight,  or  equals  and  balances,  the 
evidence  offered  by  the  plaintiffs,  thm  the 
latter  must  faiil,  because  in  either  event  they 
have  not  proved  the  affirmative  of  the  issue 
by  a  preponderance  of  the  evidence.  In 
other  words,  the  evidence  offered  by  the  de- 
fendant has  "overcome^  the  evidence  offered 
by  the  plaintiffs;  and  when  the  evidence 
for  the  defendant  equals  and  balances  ttie 
evidence  tor  the  plaintiffs,  the  defendant  has 
Just  as  effectively  "overcome"  the  evidence 
for  the  plaintiffiB  as  though  the  defendant's 
evidence  Incomparably  and  overwhelmingly 
outweighed  the  evidence  for  the  plaintiffs. 

As  pointed  out  in  the  original  opinion,  in 
some  Jarisdictions  the  d^endant  is  required 
to  acquit  himself  of  negligence  by  a  pre- 
ponderance of  the  evidence;  but  we  said  In 
the  original  opinion,  and  now  repeat,  that 
we  cannot  give  approval  to  that  doctrines 
The  plaintiffs  must  show  as  an  ultimate  fact 
that  the  defendant  was  negligent  as  charged 
in  the  complaint;  and  it  cannot  be  said  that 
they  have  shown  this  alleged  ultimate  fact, 
unless  the  evidence  preponderates  In  their 
favor,  because  this  is  the  standard  fixed  by 
the  Legislature,  The  evidence  cannot  and 
does  not  presionderate  In  favor  of  the  plain- 
tiffs if  It  Is  evraly  balanced ;  aind  therefore, 
if  the  evidence  for  the  defendant  In  weight 
equals  the  evidence  for  the  plaintiffs,  then 
the  evidence  for  the  plaintiffs  is  "overcome," 
because  the  evidence  for  the  defendant  pre- 
vents the  plaintiffs  from  succeeding  and  en- 
titles the  defendant  to  prevail.  Proof  of  de- 
livery in  good  condition  and  return  in  bad 
condition  are  the  two  facts  which  support 
the  disputable  presumption  ot  negligence; 
and  these  two  facts,  plus  the  disputable  pre- 
sumption, make  a  prima  facie  case,  and  suf- 
fice for  the  proof  of  the  ultimate  fact  of  neg- 
ligence, "until  contradicted  and  overcome 
by  other  evidence."     Section  695,  L.  O.  I<. 

If  the  presumption  of  negligence  Is  not' 
contradicted  at  all,  the  Jury  must  find  for 
the  plaintiffs.  If,  however,  there  is  contra- 
dictory evidence,  it  becomes  a  question  for 
the  Jury  to  decide  whether  or  not,  from  a 
consideration  of  the  whole  case,  the  evidence 
preponderates   In   Cavor   at   the  plaintUDs; 
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and  In  consl^rlng  the  whole  case  the  dis- 
putable presumption  raised  by  the  law  from 
given  facts  Is  to  be  treated  and  considered 
In  the  nature  of  evidence.  A  precedent  in 
point  is  furnished  by  KInnk  v.  Hocking  Val- 
ley Railway  Co.,  74  Ohio  St  125,  T7  N.  B. 
752.  In  that  case  the  trial  court  inatmcted 
the  Jury  that  the  defendant  company,  to  over- 
come a  presumption  of  negligence  raised 
against  it  by  the  statute,  "was  required  to 
satisfy  you  by  a  preponderance  of  the  evi- 
dence that  It  was  not  negligent";  but  the 
appellate  court  ruled  that  the  defendant 
"need  only  produce  such  amount  or  degree  of 
proof  as  will  countervail  the  presumption 
arising  therefrom.  .  In  other  words,  it  is 
sufficient  if  the  evidence  offered  for  that 
purpose  counterbalance  the  evidence  by 
which  the  prima  fade  case  is  made  out  or 
established;  It  need  not  overbalance  or  out- 
weigh it"  Another  apt  precedent  is  found 
In  Gibbs  V.  Farmers'  A  Merchants'  State 
Bank,  123  Iowa,  736,  99  N-  W.  703,  where 
the  court  says: 

"When  a  prima  facie  case  is  made-  cat  by 
presmnption  or  otberwise,- in  order  to  destroy 
its  effect  and  shift  the  burden  of  producing  fur- 
ther evidence  the  party  denying  it  must  pro- 
duce evidence  tending  to  negative  the  claim  as- 
serted to  a  point  where,  if  no  more  testimony  Is 
given,  his  adversary  cannot  win  by  a  preponder- 
ance of  the  evidence." 

See,  also,  Toledo,  eta,  B.  R.  Co.  ▼.  Star 
Flouring  Mills  Co.,  140  Fed.  9B3,  77  O.  C.  A. 
203;  1  EUiott  on  SMdence,  U  129,  182, 139. 

[XJ  The  petitioners  urge,  also,  that  we 
miannderstood  the  effect  of  the  question  ask- 
ed the  witness. M.  J.  Oanarl  concerning  the 
the  practice  in  respect  of  repairing  leaks  up- 
<m  discovering  them.  The  plaintiffs  insist 
that  the  form  of  tlie  question  was  sudi  as  to 
refer  only  to  the  practice  at  the  time  of  the 
trial.  Of  course,  if  the  question  did  not  refer 
to  the  practice  followed  by  the  defendant 
during  the  period  covered  by  the  bailment, 
it  was  Incompetent  Howevw,  tiie  appel- 
lant in  Its  printed  brief  discussed  the  ques- 
tion on  the  theory  that  the  Interrogatory  re- 
lated to  the  period  covwed  by  the  bailment; 
and  one  of  the  questions  attempted  to  be 
asked  by  the  defendant  refers  to  the  tben 
past,  and  not  to  the  then  present,  for  the 
Interrogatory  reads  thus : 

"In  parsnance  of  that  practice,  what  was  done 
to  repair  any  leaks  that  occurred?" 

An  objection  to  the  question  was  sustained, 
and  thereupon  the  defendant  offered  to  show 
"that  the  witness  would  further  testify  that 
in  pursuance  of  the  practice  that  any  and 
all  leaks  were  Immediately  repaired."  We 
adhere  to  the  original  opinion. 

The  petition  for  a  rehearing  Is  denied. 

McBRIDE.  C.  J.,  and  BBNSON  and  BUR- 
NETT, JJ.,  conctir. 
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MANNING  et  al.  V.  GREGOIRE. 

(Supreme  Court  of  Oregon.     Jidy  31,  1920.) 

1.  Adverse  possession  «=>66( I)— Clearing  and 
ouHlvatIng  to  fsnoe  not  true  boundary  gave 
title  In  fee. 

Where  a  fence  was  constructed  through  tim- 
ber land  as  a  boundary,  a  party  clearing  out 
the  timber  up  to  the  fence,  and  continuously 
cultivating  and  maintaining  posBession  for  more 
than  10  years,  acquired  title  in  fee  up  to  the 
fence,  if  the  fence  was  not  the  true  boundary. 

2.  New  trial  «=>97— Surprise  not  ground  for, 
In  absence  of  request  for  oontlnuanoe. 

Where  counsel  was  surprised  by  the  ad- 
mission of  testimony,  and  such  surprise  over- 
took him  at  the  moment  the  testimony  Was  ad- 
mitted, he  should  then  have  asked  for  a  con- 
tinuance of  the  case  to  enable  him  to  take  ad- 
ditional testimony  on  the  subject 

3.  Adverse  possession  ®=>50— Letter  sotlolting 
quitclaim  deed  no  reoognltion  of  title. 

A  letter,  soliciting  an  adjoining  laUdowner 
for  a  quitclaim  deed  for  a  tract  claimed  by  the 
latter,  which  was  merely  an  effort  on  the  part 
of  the  writer  to  buy  his  peace,  cannot  be  con- 
strued as  an  admisfdon  of  title  in  the  adjoining 
landowner. 

Department  No.  1. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty ;  George  G.  Bingham,  Judge. 

Suit  by  Felldte  M.  M.  Bfannlng  and  V.  A. 
Manning  against  Mary  F.  Gregoire.  Decree 
for  plaintiffs,  and  defendant  appeals.  Af- 
firmed. 

The  platntlfflB  claim  that  they  are  now  and 
for  43  years  last  past  have  been  the  owneta 
In  fee  simple  of  a  tract  of  land  In  Marlon 
county,  and  have  been  In  the  open,  notorious, 
exclusive,  and  adverse  irassession  of  said 
premises  for  43  years  next  prior  to  the  com- 
mencement of  thia  suit;  that  the  defendant 
claims  some  right,  title,  and  estate  in  tba 
property,  which  claim  la  without  right,  and 
that  she  has  no  title  whatsoever  to  the  land 
or  any  part  thereof.  The  prayer  is  for  tha 
decree  usual  in  suits  to  quiet  title. 

The  answer  Is  as  follows: 

"Defendant,  for  her  answer  to  plaintiffs'  com- 
plaint on  file  herein,  admits  that  she  claims 
some  right,  title,  and  estate  In  the  real  property 
described  in  plaintiifs'  complaint  Except  as 
herein  admitted,  defendant  denies  each  and 
every  allegation  set  forth  and  coAtained  in 
said  complaint  and  the  whole  thereof." 

The  circuit  court  entered  a  decree  td  the 
effect  that  the  plaintiffs  are  the  owners  In  fee 
simple  and  entitled  to  the  possession  of  the 
premises,  and  that  their  title  should  be  quiet- 
ed against  the  defendant  and  all  parties 
claiming  under  her.    The  defendant  appeals. 


=3For  other  ease*  M«  Mm*  topic  and  KBY-NUUBBR  in  all  Key-Numbered  DlsesU  aad  IndexM 
191  P.— 42 


Digitized  by 


Google 


658 


191  PACIFIC  EEPOKTEB 


(Or. 


8.  M.  Endlcott  and  W.  C.  Wlnalow,  boQi  of 
Balem,  for  appellant. 

John  H.  McNary,  of  Salem  (McNary, 
McNary  &  Keyes,  of  Salem,  on  the  brief),  for 
respondents. 

BURNETT,  J.  (after  stating  the  facts  as 
aboTe).  [1]  The  testimony  is  to  the  effect 
that  the  predecessors  In  title  of  the  parties 
owned  adjoining  lands  and  some  time  prior 
to  1875  built  a  fence  through  the  timber  on 
the  blazed  line  of  an  old  survey,  the  north 
half  of  which  fence  was  designated  as  belong 
Ing  to  the  idaintiffs'  predecessor,  and  the 
south  half  to  the  defendant's  predecessor. 
The  plaintiffs  acquired  title  to  the  property 
on  the  west  side  of  the  fence  in  1875.  They 
afterwards  cleared  out  the  timber  from  near- 
ly all  of  the  tract  in  dispute,  reduced  the 
clearing  to  cultiyatlon  and  have  continuously 
maintained  their  possession  up  to  .the  line  of 
the  fence,  ever  since  they  occupied  it  in  1875. 
The  case  is  like  that  of  Krueger  v.  Brooks, 
94  Or.  119, 184  Pac.  285,  in  which  Mr.  Justice 
Harris,  delivering  the  i^inion  said: 

"It  is  not  necessary  to  state  any  additional 
facta  or  to  relate  any  more  of  the  evidence  con- 
cerning the  nature  of  tlie  use  which  the  plain- 
tiff and  his  grantor  made  of  the  lands  south  of 
the  fence;  but  it  is  enough  to  say  that,  al- 
though the  evidence  in  behalf  of  the  plaintiff 
was  contradicted  by  witneases  for  the  defend- 
ant, nevertheless,  the  record  clearly  shows  that 
the  plaintiff  and  his  grantor  have  been  in  actual 
possession  of  and  have  used  tract  D  nnder  claim 
of  ownership  for  considerably  more  than  10 
years.  The  fact  that  all  the  land  south  of  the 
fence  wss  cleared,  and  the  fact  that  all  of  the 
land  south  of  the  fence,  which  could  be  culti- 
vated, was  in  truth  cultivated  up  to  the  fence, 
plus  the  fact  that  the  fence  was  maintained  as 
the  dividing  line  for  so  many  years,  is  the 
strongest  kind  of  evidence  that  Charles  Krue- 
ger, as  well  as  his  successor,  the  plaintiff,  claim- 
ed ownership  in  all  the  land  south  of  the  fence. 
In  brief,  the  evidence  shows  that  the  plaintiff 
is  the  owner  in  fee  simple  of  tract  D  by  force 
of  a  title  acquired  by  adverse  possession.  Gist 
T.  Doke,  42  Or.  225,  70  Pac.  704;  Dunnigao  v. 
Wood,  68  Or.  119,  125,  112  Pac.  531;  Stout  ▼. 
Bllchelbook,  68  Or.  872,  114  Pac.  929." 

During  the  testimony  of  the  plaintiff  V.  A. 
Manning  he  stated  that  Michael  Ferschweller, 
a  son  of  a  former  owner  on  the  east  side  of 
the  disputed  line,  contended  about  1891  that 
the  fence  was  not  on  the  right  line,  and  that 
he  caused  the  late  Judge  Bonham  as  his  rep- 
resentative to  write  to  the  witness,  making 
claim  to  the  land.    Manning  says: 

"We  went  to  see  Mr.  Bonham.  I  explained 
to  him  the  condition  the  fence  was  made  by 
himself  and  Viessman  as  to  the  line.  We  clear- 
ed up  to  the  fence  and  held  it  to  that  time,  and 
never  was  any  complaint.  Mr.  Ferschweiler 
built  it  as  the  line,  and  Bonham  says,  'If  that 
is  the  condition  of  this  line  fence,'  he  says, 
they  can't  be  changed.'  Then  he  gave  examples 
of  his  own  experience  in  that  line." 


Mrs.  Manning,  the  other  plaintiff,  testiOed 
concerning  the  conversation  with  Judge  Bon- 
ham thus: 

"Well,  I  couldn't  remember  what  year,  but 
I  went  with  my  husband;  we  both  went  to- 
gether and  saw  him,  bat  I  don't  remember  just 
exactly  the  year." 

She  said  Joat  her  husband,  Judge  Bonham, 
and  herself  were  present  at  the  conversation. 
At  that  point  fhe  defendant's  attorney  ob- 
jected to  the  testimony  as  incompetent,  and 
counsel  for  the  plaintiffs  went  no  further 
with  the  matter. 

[2]  After  the  case  had  been  argued,  submit, 
ted,  and  decided  against  the  defendant  in  the 
circuit  court,  her  counsel  made  an  affidavit 
to  the  effect  that  during  the  n^otlations 
about  taking  the  depoaitlcm  of  Ferschw^er 
no  suggestion  was  made  by  plalntiaB'  counsel 
about  the  evidence  afterwards  offered  at  the 
trial,  by  pUlntiffs,  pertaining  to  a  conversa- 
tion with  Michael  Ferschweiler,  the  son  of  the 
former  owner,  in  Judge  Bonham's  office,  nor 
was  any  mention  made  of  retaining  Judge 
Bonham  or  of  the  Judge  Bonham  incident; 
that  since  the  trial  be  had  consulted  with 
Michael  Ferschweiler  by  mail  at  some  point 
in  Northern  Canada;  and  that  the  latter  had 
made  an  affidavit,  denying  that  he  bad  ever 
employed  Judge  Bonham,  or  that  he  had  been 
present  at  or  participated  In  any  such  con- 
versation. Based  upon  this  showing,  the  de- 
fendant applied  for  a  reopening  of  the  decree 
and  for  a  new  trial,  but  this  was  denied,  and 
the  refusal  is  made  one  of  the  speciUcations 
of  error.  We  think  the  court  did  not  abuse 
Its  discretion  In  refusing  to  'reopen  the  case. 
In  the  first  place,  no  objection  was  made  to 
the  testimony  of  V.  A.  Manning  respecting 
his  CMiversation  with  Judge  Bonham,  and, 
besides  that,  neither  of  the  plaintiffs  pretend- 
ed that  Michael  Ferschweiler  was  present  at 
the  conversation.  Hence,  the  denial  of  the 
latter  that  he  was  a  participant  in  that  talk 
would  be  utterly  Immaterial.  If  the  defend- 
ant's counsel  was  surprised,  that  surprise 
overtook  him  at  the  moment  they  testitled, 
and  he  should  then  have  asked  for  a  continu- 
ance of  the  case,  to  enable  him  to  take  addi- 
tional testimony  on  that  subject.  He  cannot 
rightly  go  on  and  experiment  with  the  result 
of  the  trial,  and  afterwards  expect  the  court 
to  reopen  the  case  for  such  trivial  purposes. 

[3]  The  defendant  counted  strongly  upon  a 
letter  written  by  the  plaintiff  husband  to 
her,  soliciting  her  to  give  him  a  quitclaim 
deed  for  the  tract  In  dispute,  as  being  a  rec- 
ognition of  the  defendant's  title,  and  conse- 
quently a  defeat  of  plaintiffs'  claim  of  ad- 
verse possession.  The  letter  Is  clearly  an 
effort  of  the  writer  to  buy  his  peace,  and  can- 
not be  Jtistly  construed  as  an  admission  of 
title  in  the  defendant 

A  careful  reading  of  the  testtmony  in  the 
case  has  convinced  as  that  the  decision  of 
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tbe  circuit  court  was  right,  and  it  Is  therefore 
affirmed. 

McBRIDB,  0.  J.,  and  BBAN  and  BBNSON, 
J3.,  concur. 
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TAGGART  v.  SCHOOL  DiST.  NO. 
MULTNOMAH  COUNTY. 


I  OF 


(Supreme   Court  of  Oregon.    July  20,   1920.) 

1.  Schools  ami  Mhool  districts  <S=>I45— Alie- 
gatioa  of  oontiauoiis  employment  as  teacher 
amouBts  to  averment  of  express  oontraot. 

In  a  teacher's  action  against  a  school  dis- 
trict for  wases,  an  allegation  that  plaintiff 
was  employed  continuously  as  a  regularly  ap- 
pointed teacher  is  tantamount  to  a  declara- 
tion on  an  express  contract,  so  that  when 
traversed,  plaintiff  must  show  such  contract 
to  make  the  allegations  and  proofs  correspond. 

2.  Schools  and  school  districts  (8s»l45  ~Evi> 
denoe  not  showing  a  written  contract  does 
■•t  sapport  venHot  for  teacher's  oompensa- 
tion. 

Where  plaintiff  teacher  failed  to  proTe  an 
express  contract  of  employment  with  defend- 
ant school  district  by  producing  a  written 
agreement  between  the  directors  and  herself 
filed  with  the  clerk,  as  required  by  Laws  1913, 
c.  172, 1 1,  Bubd.  7,  tbe  evidence  was  insufficient 
to  support  a  yerdiot  for  plaintiff. 

3.  Contracts  <8=9346(I2)  —  Plaintiff,  counting 
on  express  contract,  must  prove  it. 

Proofs  must  correspond  to  allegaUons; 
so  that  plaintlfF,  counting  on  express  contract, 
must  prove  such  a  covenant,  rather  than  quan- 
tum meruit. 

4.  Constitutional  law  <s=>70( I)— Courts  bound 
by  iegisiative  direction  that  teacher's  con- 
tract shall  be  In  writing. 

Laws  1913,  c.  172,  |  1,  eubd.  7,  has  fixed 
within  strict  limits  the  method  by  which  both 
teachers  and  directors  must  be  bound  by  writ- 
ten, contract,  and  the  courts  cannot  depart 
from  legislative  direction. 

5.  Appeal  and  error  ®=>883  —  Proffered  find- 
ings rejected  by  defendant  held  not  available 
to  increase  amount  admitted  due. 

In  a  teacher's  action  against  a  school  dis- 
trict, where  plaintiff  had  opportunity  to  accept 
proffered  findings  allowing  amount  in  excess 
of  that  which  defendant  admitted  to  be  due, 
and  which  was  tendered  into  court,  but  caused 
the  court  to  reject  them,  she  cannot  on  appeal 
in  which  judgment  for  full  amount  is  reversed 
end  judgment  directed  for  amount  tendered, 
avail  of  such  tendered  findings. 

Appeal   from   Oircult   Court;   Multnomab 
County;  Bobert  Tucicer,  Judge. 

On  petition  for  rehearing.     Petition  de- 
nied. 
VoT  former  opinion,  see  188  Pac.  912. 


6us.  C.  Moser,  of  Portland  (Roy  E.  Terry, 
of  Portland,  on  the  brief),  for  appellant. 

John  C.  Jenkins  and  E.  T.  Taggart,  botb  of 
Portland,  for  respondent 

BURNETT,  J.  Substantially,  in  lier  peU- 
tlon  for  rehearing,  the  plaintiff  contends  that 
the  findings  of  fact  filed  In  the  circuit  court 
are  equivalent  to  a  verdict  which  section  8  of 
article  7  of  tbe  state  Constitution  forbids  us 
to  disturb  unless  it  can  be  said  there  is  no 
evidence  to  support  it;  and,  further,  that 
because  the  defendant,  in  its  proposed  find- 
ings of  fiict  submitted  to  the  trial  court,  ad- 
mitted and  in  its  brief  in  this  court  conceded 
that  the  plalntifr  had  earned  $245,  instead  of 
only  $205,  as  stated  in  the  answer,  by  Tirtue 
of  her  servloe  as  a  substitute  teacher,  she 
Is  now  entitled  to  Judgment  for  the  greater 
amount 

[1]  The  allegation  of  tbe  complaint  to  tlte 
effect  that  tbe  plaintiff  was  employed  con- 
tinuously as  a  regularly  appointed  teacher 
is  tantamount  to  a  declaration  upon  an  ex- 
press contract  Having  thus  laid  her  case^ 
the  plaintiff  was. bound  to  prove  it  when  trav- 
ersed, as  it  was  in  this  instance,  for  the 
allegations  and  proofs  must  correspond. 
Craft  V.  Dallas  City,  21  Or.  63,  27  Pac.  163 ; 
WUkes  V.  CorneUns,  21  Or.  348,  28  Paa  135 ; 
Boring  Lumber  Co.  v.  Roots,  49  Or.  669,  90 
Pac.  487 ;  Booth'e  v.  Farmers'  Natl.  Bank,  47 
Or.  299,  83  Pac  785;  Eastman  v.  Jennings- 
McRae  L.  Ca,  69  Or.  1, 138  Pac.  236,  Ann.  Gas. 
1915A,  185. 

11}  The  findings  of  fact,  which  for  the 
purposes  of  this  case  may  be  considered  as  a 
special  verdict,  show  that  she  was  not  em- 
ployed as  a  regularly  appointed  teadier.  In 
other  words,  she  failed  to  prove  an  express 
contract,  in  that  she  did  not  produce  a  writ- 
ten agreement  made  between  the  directors 
and  herself  and  filed  with  the  clerk.  Sub- 
division 7,  section  1,  chapter  172,  Laws  1913. 
As  indicated  in  the  former  opinion,  the  find- 
ings do  not  sustain  tbe  judgment  In  the 
constitutional  phrase,  spiking  by  the  rec- 
ord, we  aiflrmatlvely  say  "there  is  no  evi- 
dence to  support  the  verdict" 

[3, 4]  Under  tbe  peculiar  drcumstances  of 
the  pleadings  hi  West  v.  Eley,  39  Or.  461,  65 
Pac.  798,  it  was  intimated  that  under  an 
averment  In  quantum  meruit,  evidence  of 
an  agreement  and  the  price  of  the  services 
was  admissible,  presumably  because  parties 
would  not  probably  agree  on  a  value,  if  the 
same  was  unreasonable.  But  the  reverse  is 
not  necessarily  true,  as  a  matter  of  law,  and 
there  is  no  reason  adduced  why  the  rule  fixed 
by  the  precedents  cited  should  be  disturbed, 
viz.  that  the  proofs  must  correspond  to  the 
allegations,  so  that,  having  counted  on  an 
express  contract,  that  kind  of  a  covenant 
must  be  proved.  In  the  mattn  of  the  em- 
ployment of  teadi^s,  the  statute  has  Hxed 
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within  strict  limits  the  method  by  which  hoth 
they  and  the  directors  must  be  bound.  In 
administering  the  law  we  cannot  depart  from 
the  legislative  direction  concerning  the  sole 
memorial  to  be  made  by  the  parties  to  such 
employment. 

[S]  As  to  the  amount  to  be  recovered,  the 
case  presented  by  the  plaintiff  is  one  where 
after  the  trial  is  over  and  the  Judgment  Is 
rendered  a  par^  discovers  some  new  testi- 
mony, in  this  instance  an  admission  by  the 
<«)posite  party,  which  might  have  been  ad- 
mitted In  evidence  at  the  trial  under  proper 
pleadings.  It  Is  too  late  for  that  now ;  and 
it  la  only  by  a  liberal  construction  of  the 
pleadings,  to  which  alone  at  this  stage  of  the 
litigation  the  question  is  referable,  that  Judg- 
ment can  be  rendered  In  favor  of  the  plaintiff 
for  $206,  the  amount  tendered  and  Irought 
into  court  The  plaintiff  had  an  opportunity 
to  accept  the  proffered  findings  allowing 
|24S,  but  caused  the  court  to  reject  them. 
She  cannot  thus  speculate  on  the  final  result 
of  the  case,  and,  having  failed  In  the  out- 
come, now  mend  her  bold  and  take  more  than 
the  answer  concedes. . 

The  petition  for  rehearing  is  denied. 

McBBIDBk  O.  J.,  and  JOHNS,  J.,  absent 


(»7  Or.  «4) 

PETTIT  V.  LISTON  et  *!.• 

(Supreme  Court  of  Oregon.     July  27,  1920.) 

Infanta  «=9S8(I)— Minor  not  entitled  te  raoov- 

er  part  of  the  purchase  price  paid  without 

accounting  for  damage  to  property  sold  him. 

In  view  of  the  custom  of  minora  to  make 

purchases,  a  minor  who  purchased  an  article  of 

personal  property,  as  a  motorcycle,  paying  part 

of  the  price,  cannot,  where  he  disaffirmed  the 

contract,    reaver     from     the     merchant     the 

amount  paid,  without  compensating  the  owner 

for  damage  to  the  motorcycle  resulting  from 


Department  2. 

Appeal  from  Circuit  Ooort,  Lane  County; 
O.  F.  Sklpworth,  Judge. 

Action  by  Arthur  Waldo  Pettlt,  a  minor, 
by  Martha  PettU,  guardian  ad  litem,  against 
li.  C.  Listen  and  F.  M.  Robinson,  copartners 
doing  business  as  the  Cycle  Supply  Company. 
From  a  Judgment  for  defendants  after  the 
overruling  of  a  demurrer  to  the  answer, 
plaintiff  appeals.    Affirmed. 

Plaintiff,  a  minor,  brings  this  action  by  his 
guardian  to  recover  $125  paid  by  him  upon 
the  purchase  price  of  a  certain  motorcycle 
purchased  from  the  defendants. 

The  case  involves  the  question  of  whether 
or  not  a  minor  who  has  purchased  an  article 
of  this  kind,  and  taken  and  used  the  same. 


after  paying  part  or  all  of  the  purchase 
price,  can  return  the  article  and  recover  the 
money  paid  without  making  good  '.to  the 
vendors  the  wear  and  tear  and  depreciatioa 
of  the  same  while  In  his  bands. 

The  defendants  In  the  case  were  oigaged 
in  the  selling  of  motorcycles  and  attach- 
ments. The  plaintiff  purchased  from  them  a 
motorcycle  at  the  agreed  price  of  $325.  He 
paid  $125  down,  and  was  to  pay  $25  per 
month  upon  the  purchase  price  until  the 
payments  were  completed-  He  took  and  used 
the  motorcycle  for  a  little  over  a  montb 
and  finally  returned  the  some  to  the  defend- 
ants and  demanded  the  return  of  Us  mon«y. 
The  defendants  answer  and  allege  that  plain- 
tiff used  the  machine,  and  in  so  doing  dam- 
aged it  to  the  amount  of  $156.65. 

There  was  a  demurrer  to  the  answer, 
which  was  overruled  by  the  court,  and  the 
plaintiff  refusing  to  reply  or  plead  further 
and  standing  upon  his  demurrer,  a  Judgment 
and  order  were  entered  dismissing  the  cause, 
from  which  the  plaintiff  appeals. 

Fred  S.  Sqlth,  of  Shigote,  for  appeUant 
B.  O.  Potter  and  O.  H.  Foster,  both  of 

Bugene    (Potter   &   Immel,   of  Eugene^   on 

the  brief),  for  respondeits. 

BENNBTT,  J.  (after  stating  the  facts  as 
alMve).  The  amount  Involved  in  this  proceed- 
ing Is  not  large,  but  the  question  of  law  pre- 
sented Is  a  very  Important  one,  and  one 
which  has  been  much  disputed  in  the  courts, 
and  about  which  there  Is  a  great  and  ir- 
reconcilable conflict  In  the  authorities,  and 
we  have  therefore  given  the  matter  careful 
attention. 

The  courts.  In  an  attempt  to  protect  the 
minor  upon'  the  one  hand,  and  to  prevent 
wrong  or  Injustice  to  persons  who  have 
dealt  fairly  and  reasonably  with  such  minor 
upon  the  oth^,  have  Indulged  in  many  fine 
distinctions  and  recognized  various  sUght 
shades  of  difference. 

In  dealing  with  the.  right  of  the  minor  to 
rescind  his  contract  and  the  conditions  under 
which  he  may  do  so,  the  decisions  of  the 
courts  in  the  different  states  have  not  only 
conilicted  upon  the  main  questions  involved, 
but  many  of  the  decisions  of  the  same  court 
In  the  same  state  seem  to  be  inconsistent 
with  each  other;  and  oftentimes  one  court 
has  made  Its  decision  turn  upon  a  distinction 
or  difference  not  recognised  by  the  courts 
of  other  states  as  a  distinguldilng  feature. 

The  result  has  been  that  there  are  not  only 
two  general  lines  of  decisions  directly  upon 
the  question  involved,  but  there  are  many 
others,  which  diverge  more  oi*  less  from  flie 
main  line,  and  make  partlcrdar  cases  turn 
upon  real  or  fancied  differences  and  distinc- 
tions, depending  upon  whether  the  contract 
was  executory  or  partly  or  wholly  executed. 
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whether  It  was  for  necessariefl,  whether  It 
waa  beneficial  to  the  minor,  whether  It  was 
fair  and  reasonable,  whether  the  minor  still 
had  the  property  purchased  in  his  posaea- 
sion,  whether  he  had  received  any  beneficial 
use  of  the  same,  etc. 

Many  courts  have  held  broadly  that  a 
minor  may  so  purchase  property  and  keep 
it  for  an  indefinite  time,  if  he  chooses,  un- 
til it  is  worn  out  and  destroyed,  and  then 
recover  the  payments  made  on  the  purchase 
price,  without  allowing  the  seller  anything 
wiiatever  for  the  use  and  depreciation  of  the 
property. 

Many  other  authorttiefl  hold  that  where 
the  transaction  is  fair  and  reasonable,  and 
the  minor  was  not  overcharged  or  taken  ad- 
vantage of  In  any  way,  and  he  takes  and 
keeps  the  property  and  uses  or  destroys  It, 
be  cannot  recover  the  payments  made  on  the 
purchase  price,  without  allowing  the  seller 
for  the  wear  and  tear  and  depredation  of 
the  article  while  In  his  hands. 

The  plaintiff  contends  for  the  former  rule, 
and  supports  his  contention  with  citations 
from  the  courts  of  last  resort  of  Maine, 
Connecticut,  Indiana,  Massachusetts,  Ver- 
mont, Nebraska,  Virginia,  Iowa,  Missltn^pi, 
and  West  Virginia,  most  of  which  (althonj^ 
not  all)  support  his  contention.  On  the  con- 
trary, the  courts  of  New  Tork,  Maryland, 
Montana,  Illinois,  Kentucky,  New  Hamp- 
shire, and  Minnesota,  with  some  others,  sup- 
port the  latter  rule,  which  seems  to  be  also 
the  English  rule. 

Some  of  the  cyclopedias  and  some  of  the 
different  series  of  selected  cases  state  the 
rule  contended  for  by  plaintiff,  as  supported 
by  the  strong  weight  of  authority;  but  we 
find  the  decisions  rather  equally  balanced, 
both  in  number  and  respectability. 

In  Rice  V.  Bnaer, .  160  N.  Y.  S78,  65  N. 
E.  275,  47  I-  R.  A.  SOS,  7S  Am.  St.  Rep. 
703,  in  an  opinion  by  Mr.  Justice  Halght, 
concurred  in  by  the  entire  court.  It  is  said : 

"There  are  numeroqs  authorities  bearing  up- 
on the  question,  but  they  are  not  in  entire 
harmony.  We  have  examined  them  with  some 
care,  but  have  found  none  ia  this  coart  which 
appears  to  settle  tlie  question  now  presented. 
We,  consequently,  are  left  free  to  adopt  such 
a  rule  as  in  our  judgment  will  best  promote  jus- 
tice and  equity.  The  contract  in  this  case  in 
its  entirety  must  be  lield  to  be  executory;  for, 
under  its  terms,  payments  were  to  mature  in 
the  future  and  the  title  was  only  to  pass  to 
the  minor  upon  making  all  of  the  payments  stip- 
nlated;  but  in  so  far  as  the  payments  made 
were  concerned  the  contract  was  in  a  sense  ex- 
ecuted, for  nothing  fnrtber  remained  to  be 
done  with  reference  to  those  payments.  Kent, 
in  his  Commentaries  (volume  2,  p.  240),  saya: 
'If  an  infant  pays  money  on  his  contract  and 
enjoys  the  benefit  of  It  and  then  av<dds  It  when 
be  comes  of  age  he  cannot  recover  back  the 
eonsMeration  paid.  On  the  other  hand,  if  he 
avoids  an  executed  contract  when  be  comes  of 
rge  on  the  ground  of  infancy,  he  must  restore 


the  consideration  which  he  had  received.  The 
privilege  of  infancy  is  to  be  used  as  a  shield 
and  not  as  a  sword.  He  cannot  have  the  bene- 
fit of  the  contract  on  one  side  without  return- 
ing the  equivalent  on  the  other.' " 

This  ruling  is  followed  In  Wanlscb  t. 
Wuertz,  7»  Misc.  Rep.  610,  140  N.  T.  Snpp. 
673,  and  Lown  v.  Spoon,  158  App.  Biv.  900, 
148  N.  Y.  Supp.  275.  / 

In  Adams  t.  Beall,  67  Md.  53,  8  Ati.  664, 
1  Am.  St.  Rep.  379,  the  plaintiff,  a  minor, 
had  paid  a  large  sum  of  money  into  a  part- 
nership concern.  The  business  was  not  sao> 
cessfal  and  the  infant  undertook  to  rescind 
his  contract  and  recover  the  money  paid.  It 
was  held  that  he  could  not  recover,  and  the 
court,  citing  from  an  opinion  by  Lord  Justice 
Turner  In  the  English  case  of  Gorpe  v.  Over- 
ton, 10  Blng.  262,  said: 

"He  mast  have  a  right  upon  his  attaining 
his  majority  to  elect,  whether  be  will  adopt  the 
contract  or  not.  It  Is,  however,  a  different 
question  whether,  If  an  Infant  pays  money  on 
the  footing  of  a  contract,  he'  can  afterwards 
recover  it  back.  If  an  infant  buys  an  article 
which  is  not  a  necessary,  he  cannot  be  compel- 
led to  pay  for  it,  but  if  he  does  pay  for  it 
daring  bis  minority  he  cannot  on  attaining  his 
majority  recover  the  money  back." 

And  the  same  court,  as  late  as  1910,  In 
the  case  of  Latrobe  t.  Dietrich,  114  Md.  8, 24, 
78  Atl.  983,  089,  said: 

"If  the  Infant  have  already  advanced  money 
upon  a  contract,  which  is  executory  upon  the 
part  of  the  adult,  he  cannot  disaffirm  it,  and 
sue  the  other  party  for  the  advance,  whenever 
it  was  paid  on  a  valuable  considerBtJon,  which 
has  been  partially  enjoyed,  and  espedally  if  he 

had    received    the    benefit    of    his    contract. 

•    •    • 

"Where  an  infant  pays  money  on  a  voidable 
contract,  and  has  enjoyed  the  benefit  of  it,  he 
cannot  avoid  it  and  recover  back  bis  money." 

In  aark  v.  Tate,  7  Mont.  171,  14  Pac.  761, 
It  is  said: 

"We  think  that  the  sound  rule  is,  as  laid 
down  by  Chancellor  Kent,  as  follows:  'If  an  in- 
fant pay  money  on  his  contract,  and  enjoys  the' 
benefit  of  it,  and  then  avoids  it  when  he  comes 
of  age,  he  cannot  recover  back  the  considera- 
tion paid.  On  the  other  hand,  if  he  avoids  an 
executed  contract  when  he  comes  of  age,  on 
the  ground  of  infancy,  he  must  restore  the  con- 
sideration which  he  had  received.  The  privi- 
lege of  infancy  is  to  be  used  as  a  shield,  and 
not  as  a  sword.* " 

To  the  same  effect  are  Chicago  Mut  Life 
Indemnity  Ass'n  v.  Hunt,  127  HI.  257,  277, 
20  N.  £.  55,  2  L.  R.  A.  549;  Bailey  v.  Bam- 
berger, 50  Ky.  (11  B.  Mon.)  118;  Hall  v. 
Butterfield,  59  N.  H.  364,  47  Am.  Rep.  209; 
Berglund  v.  American  Co.,  135  Minn.  67,  160 
N.  W.  191. 

Our  attention  has  not  been  called  to  any 
Oregon  case  bearing  upon  the  question,  and 
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as  far  as  out  Investtgatfon  has  disclosed, 
£here  Is  none. 

In  this  condition  of  the  authorities,  we  feel 
that  we  are  In  a  position  to  pass  npon  the 
question  as  one  of  first  impression,  and  an- 
nounce the  rule  which  seems  to  as  to  be 
the  better  one,  upon  considerations  of  prin- 
ciple and  public  policy. 

We  think,  where  the  minor  has  not  been 
overreached  In  any  way,  and  there  has  been 
no  undue  influence,  and  the  contract  is  a 
fair  and  reasonable  one,  and  the  minor  has 
actually  paid  money  on  the  purchase  price, 
and  taken  and  used  the  article,  that  he  ought 
not  to  be  permitted  to  recover  the  amount 
actually  paid,  without  allowing  the  vendor 
of  the  goods  the  reasonable  compensation 
for  the  use  and  depreciation  of  the  article, 
while  In  his  hands. 

Of  course,  if  there  has  been  any  fraud  or 
imposition  on  the  part  of  the  seller,  or  if 
the  contract  is  unfair,  'or  any  unfair  ad- 
vantage has  been  taken  of  the  minor  in  in- 
ducing him  to'  make  the  purchase,  then  a 
difTerent  rule  would  apply.  And  whether 
there  had  been  such  an  overreaching  on  the 
part  of  the  seller  would  always,  In  case  of  a 
Jury  trial,  be  a  question  for  the  Jury. 

We  think  this  rule  will  fully  and  fairly 
protect  the  minor  against  injustice  or  imposi- 
tion, and  at  the  same  time  it  wUl  be  fair 
to  the  business  man  who  has  dealt  with  such 
minor  in  good  faith.  TThis  rule  is  best  adapt- 
ed to  modem  conditions,  and  especially  to 
the  conditions  in   our   Far  Western  states. 

Here,  minors  are  permitted  to  and  do  In 
fact  transact  a  great  deal  of  business  for 
themselves,  long  before  they  have  reached 
the  age  of  legal  majority.  Most  young  men 
have  their  own  time  long  before  reaching 
that  age.  They  work  and  earn  money  and 
collect  it  and  spend  it  oftentimes  without 
any  oversight  or  restriction. 

No  business  man  questions  their  right  to 
buy,  If  they  have  the  money  to  pay  for  their 
purchases.  They  not  only  buy  for  them- 
selves, but  they  often  are  intrusted  with 
the  making  of  purchases  for  their  parents 
and  guardians.  It  would  be  intolerably  bur- 
densome for  every  one  concerned  if  mer- 
chants and  other  business  men  could  not  deal 
with  them  safely.  In  a  fair  and  reasonable 
way,  in  cash  transactions  of  this  kind. 

Again,  It  will  not  exert  any  good  moral 
Influence  upon  boys  and  young  men,  and  will 
not  tend  to  encourage  honesty  and  integrity, 
or  lead  them  to  a  good  and  useful  business 
future.  If  they  are  taught  that  they  can 
make  purchases  with  their  own  money,  for 
their  own  benefit,  and  after  paying  for  them 
in  this  way,  and  using  them  until  they  are 
worn  out  and  destroyed,  go  back  and  compel 
the  business  man  to  return  to  them  what 
they  have  paid  upon  the  puxchase  price. 
Such  a  doctrine,  as  It  seems  to  us,  can  only 


lead  to  the  corruption  of  young  men's  piln- 
dides  and  encourage  than  In  habits  of  ttiA- 
ery  and  dishonesty. 

In  view  of  all  these  considerations,  we 
think  that  the  rule  we  have  indicated,  ind 
which  is  substantially  the  rule  adopted  In 
New  York,  la  the  better  rule,  and  we  adopt 
the  same  in  this  state. 

We  must  not  be  understood  as  deciding  it 
this  time  what  would  be  the  rule  where  tiu 
vendor  la  seeking  to  enforce  an  executory 
contract  against  the  minor,  which  is  a  dif- 
ferent question  not  necessarily  involved  In 
this  case. 

It  follows  that  the  Judgment  of  the  court 
below  should  be  affirmed. 

McBRIDB,  a  T.,  and  BEAN  and  JOHNS, 
JJ.,  con<^r. 


{»7  Or.  liSl 

HOOD   RIVER  ORCHARD   CO.   v.   STONE 
•t  al. 

(Supreme   Court  of  Oregon.    July  20,  1920.) 

1.  Agrleitltare  «=36— Member  of  fmlt  growwC 
association  held  entitled  to  surplus  after  eai' 

cellatloB  of  membership. 
A  member  of  a  fruit  growers'  Incorporated 
association,  having  a  by-law  providins  that 
cancellation  of  membership  surrendered  the 
membership,  together  with  all  benefits  acem- 
ing  thereunder  and  all  right  and  interest  ot 
every  kind  and  nature,  held  entitled  on  can- 
cellation of  his  membership  to  part  of  a  snrpliu 
on  liand  arising  out  of  charges  for  hanHTing 
fniits  under  contracts  providing  that  memben 
were  entitled  to  pro  rata  share  of  any  amount 
which  should  remain  after  payment  of  ehargei 
and  expenses. 

2.  Agrleulfure  «=>6i  — .  Statements  randerad 
member  of  fruit  growera'  assoclatio*  held  not 
to  show  aoquiesosnoe  In  bnslnees  methods 
followed.  i 

In  an  action  by  one  who  had  been  a  member 
of  a  fruit  growers'  incorporated  assodatioii 
for  a  part  of  a  snrplns  in  the  hands  of  the 
association,  the  rendering  of  annual  statements 
to  the  plaintiff  tield  not  to  show  that  plaintiff 
acquiesced  in  the  business  methods  followed 
by  the  association  in  regard  to  creating  a  sur- 
plus, where  such  statements  contained  nothing 
more  than  the  amount  of  sales  of  plaintiff's 
fruit,  together  with  the  sum  which  the  ai- 
sodation  had  been  paid,  not  Indnding  or  In 
any  manner  referring  to  charges  made  tor 
handling,  storage,  etc. 

Department  2. 

Appeal  from  Circuit  Court,  Hood  River 
County;   Robert  O.  Morrow,  Judge. 

Action  by  the  Hood  River  Orchard  Com- 
pany, agalBst  A.  W.  Btone  and  others,  as  di- 
rectors and  (Acers  of  the  Apple  Growers^ 
Assodation,  and  others.    Decree  for  defend- 
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ants,  and  plaintiff  appeals.  BeTersed  and  re- 
manded, with  directions. 

The  plaintiff,  wUcb  we  sball  hereafter 
designate  as  tbe  orchard  company,  la  an  Ore- 
g<Mi  coiporation  engaged  In  the  raising  of 
anples,  pears,  and  other  fruits  in  Hood  Riv- 
er Talley.  Tbe  defendant  Apple  Growers' 
Association,  which  we  shall  hereafter  desig- 
nate as  the  association,  is  an  Oregon  corpo- 
ration, organized  in  April,  1913.  "to  handle, 
distribute  and  market  the  fruits,  produce 
and  by-products  of  the  Hood  River  valley 
and  vicinity;  to  purchase,  lease  or  other- 
wise acquire,  sell,  pledge,  mortgage,  improve, 
use  and  operate  warehouses,  packing  plants, 
cold  storage  plants,  ice  plants  and  all  other 
plants  and  facilities  useful  or  convenient  in 
handling,  marketing  and  distributing,  the 
fruits,  produce  and  b.v-products  of  the  Hood 
River  valley  and  vicinity";  generally,  to 
promote  and  encourage  the  growing  of  high 
grade  fruit,  to  "protect  the  good  name  and 
commercial  value  of  the  fruit,"  to  minimize 
the  expense  of  its  handling,  to  bring  the 
producers  and  consumers  nearer  together, 
and  to  do  everything  tending  to  promote  the 
Interests  of  the  fruit  growers  of  Hood  River 
valley,  whether  stockholders  Ih  the  asso- 
ciation or  not;  also,  "to  buy  and  sell  mer- 
chandise and  other  personal  property  and 
real  property,  to  borrow  money  and  to  pledge 
and  mortgage  any  of  the  property  of  the 
corporation  to  secure  the  Indebtedness  of  the 
corporation."  Its  principal  office  is  at  Hood 
River,  and  its  capital  stock  is  $10,000.  divid- 
ed Into  10.000  shares  of  the  par  value  of  $1 
each.  The  remaining  defendants  are  the  of- 
ficers and  directors  of  the  association,  ex- 
cept as  to  Thomas  Avery,  who  is  a  member 
only. 

At  the  time  of  Its  organization  the  asso- 
ciation adopted  a  set  of  rules  known  as 
"Stookholdera*  By-I^aws  of  the  Apple  Grow- 
ers' Association  of  Hood  River."  In  these 
by-Taws  it  was  set  out  that  the  general  man- 
ager of  tbe  corporation  should  have  "full 
authority  to  enter  into  contracts  with  the 
growers  of  fruit,  for  the  sale  and  storage  of 
fruit  and  for  the  assorting  and  parking  of 
the  same,  provided,  however,  that  said  con- 
tracts shall  be  in  accordance  with  the  rules 
and  regulations  of  the  board  of  directors." 
On  April  4,  1914,  a  form  of  contract  was 
adopted  by  a  mass  meeting  of  the  growers, 
and  readopted  by  the  t>oard  of  directors  on 
April  16.  About  the  same  time  "Members' 
By-Laws  of  the  Apple  Growers'  Association 
of  Hood  River"  were  adopted,  reading  In 
part  as  follows: 

"Article  I. 

"Section  1.  Any  grower  who  hat  ratified  and 
accepted  these  by-laws  and  ho1d«  with  this  as- 
sociation an  unexpired  co-operative  growers' 
contract  in  tbe  form  adopted  April  4  and  16, 
1914,  shan  be  and  hereby  is  designated,  consti- 
tnted,  and  created  a  'member.' 


"Section  2.  If  at  any  time  the  standard  co- 
operative growers'  contract  with  the  associa- 
tion, in  the  form  adopted  April  4  and  16,  1914, 
is  canceled  or  abandoned  for  any  caase  what- 
soever, such  cancellation  or  abandonment  shall 
ipso  facto  cancel  and  terminate  the  member- 
ship of  such  grower,  together  with  all  benefits 
accruing  thereunder,  and  all  voting  power, 
right,  and  interest  of  every  kind  and  nature 
shall  thereupon  immediately  cease  and  termi- 
nate. 

"Section  3.,  Any  member  of  this  association 
may,  on  ten  days'  notice,  for  failure  to  comply 
with  the'  rules  and  regulations  of  this  associa- 
tion, at  any  regular  meeting  or  any  speciaf 
meeting  called  for  that  purpose,  be  expelled 
by  a  majority  membership  vote  and  a  majority 
income  vote,  voting  separately. 

"Section  4.  Tbe  expelling  of  any  meml>et 
shall  ipso  facto  immed^tely  cancel  and  termi- 
nate any  and  all  growers'  .contracts  such  ex- 
pelled member  has  with  the  association  and  this 
associaftion  shall  thereupon  immediately  be 
relieved  from  handling  the  fruit  of  such  ex- 
pelled member.  Nothing  in  these  by-laws  shall, 
however,  be  constmed  as  releasing  any  member 
from  any  indebtedness  to  ttiis  association  nor 
as  releasing  this  association  from  any  indsbt- 
edness  to  any  member." 

Provision  is  made  for  the  nominati(»i  and 
election  of  directors,  each  member  of  the 
association  being  entitled  to  one  vote,  desig- 
nated as  a  "memt>ership  vote,"  and  addition- 
al votes  in  proportion  to  his  tonnage  of  fruit, 
based  upon  one  vote  for  each  100  bozea  at 
fruit    It  is  further  set  forth  that: 

"Article  X. 

"Section  1.  Daring  the  month  of  July  of  each 
year  an  annual  budget  estimating  the  amount 
necessary  to  properly  and  economically  con- 
duct the  business  and  affairs  of  the  associa- 
tion for  the  ensuing  year  shall  be  prepared  by 
the  board  of  directors,  and  mailed  to  the  mem- 
bers, and  to  cover  such  budget  there  shall  he 
retained  from  the  proceeds  accruing  from  all 
business  of  the  association  a  sufficient  amount 
to  cover  all  of  the  operatiog  expense  and  pay- 
ments of  the  association,  which  shall  be  based 
apon  a  handling  charge  of  an  equal  amount  for 
strawberries,  pears  and  apples  and  half  that 
amount  for  peaches  in  crates  of  the  standard 
size  and  for  cherries  in  lO-iiound  boxes." 

In  the  event  that  the  charges  fixed  by  the 
board  of  directors  In  the  annual  budget  ex- 
ceed 22  cents  per  box,  the  members  are  giv- 
en tbe  right  to  reduce  the  budget,  at  a  call- 
ed meeting,  so  that  the  cost  shall  not  be 
greater  than  that  sum.  Further  rules  fol- 
low; 

"Article  X. 

"Section  3.  The  association  reserves  the 
right  to  return  to  the  members,  in  the  form  of 
a  dividend,  a  portion  of  the  profits  derived  from 
the  purchase  and  sale  of  merchandise. 

"Section  4.  When  the  pools  are  finally  closed, 
any  amount  over  and  above  the  actual  amount 
necessary  to  properly  and  economically  con- 
duct the  business  and  affairs  of  the  assoda- 
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tion  for  mch  year  as  aforeaaid,  shall  be  re- 
tQmed  to  the  members  in  the  form  of  a  divi- 
dend, based  on  an  equal  amount  per  box  on 
apples,  pears  and  strawberries  and  half  that 
amount  on  peaches  in  standard  sized  crates  and 
cherries  in  10-pound  boxes;  the  intent  being 
that  the  amonut  so  returned  to  the  mem(>er8 
•hall  be  as  near  as  possible  in  direct  propor- 
tion to  the  income  from  tonnage  of  members 
•    •    •    as  circumstances  warrant." 

Another  article  of  the  by-laws  provides 
that  in  fbo  event  of  a  dissolution  of  the  as- 
sociation or  sale  of  its  property  the  pro- 
ceeds shall  be  divided  among  the  members 
who  at  the  time  are  in  good  standing,  and 
holding  unexpired  contracts  with  the  asso- 
ciation, one-half  of  such  proceeds  to  be  dis- 
tributed equally  among  all  of  the  members, 
and  the  other  half  to  be  divided  "among 
such  members  as  shall  furnish  an  income  to 
the  association,  and  in  direct  proportion  to 
the  income."  Payment  of  a  membership  fee 
of  ilO  is  required  of  all  new  members  Join- 
ing the  association  after  September  1,  1914. 

The  OTChard  company  entered  Into  the 
standard  form  of  contract  with  the  associa- 
tion, wherein  it  was  recited  that  In  consld- 
eratioa  of  the  ^receipt  of  'fl  the  parties 
agreed  as  follows:  The  grower  should  trans- 
fer and  promise  to  deliver  to  the  association 
lbs  entire  crop  of  fruit  for  the  year  1914 
and  continuously  every  year  thereafter,  pro- 
vided that  the  grower  could  cancel  the  con- 
tract on  March  31  of  any  year,  by  giving 
written  notice  on  or  before  March  20  of  that 
year,  delivering  Its  copy  of  the  contract  to 
the  assodaticm  and  paying  any  indebtedness 
due  It  failure  so  to  notify  the  association 
would  opetate  to  continue  the  contract  in 
force.  Th^  grower  agreed  to  haul  and  pacK 
its  fruit  in  accord  with  the  methods  and 
rules  of  the  association,  and  deliver  It  at 
Hood  River  at  the  grower's  expense.  The 
association  agreed  to  handle  and  market  the 
fruit  with  diligence  "and  to  pay  the  grower 
such  advances  from  time  to  time  as  sales 
warrant,  and  to  pay  the  balance  of  the  net 
proceeds  obtained  by  It  for  the  fruit,  within 
SO  days  after  the  receipt  of  the  money  for 
each  pool  of  fruit"  It  was  stipulated  that  the 
fruit  delivered  should  be  pooled  by  the  associ- 
ation with  other  like  fruit  delivered  under 
similar  contracts,  "and  that  the  proceeds  of 
each  pool  shall  be  distributed  by  the  associa- 
tion pro  rata  among  the  growers  having  fruit 
In  such  pools."  In  the  event  that  "the  associ- 
ation shall  pack  the  fruit,  It  shall  be  entitled 
to  retain  from  the  proceeds  as  a  packing 
charge  such  sum  as  the  association  shall 
from  year  to  year  determine."  The  asso- 
ciation was  also  X)ermitted  "to  retain  from 
the  proceeds  a  further  sum  not  exceeding  10 
cents  per  box,  for  storage  of  such  fruit  as 
may  be  held  and  stored  by  It  at  Hood  River, 
In  cold  storage,  with  the  understanding  that 
such  sum  is  to  be  charged  pro  rata  against 
the  entire  variety  so  stored."    The  associa- 


tloij  reserved  the  right  to  "retain  from  the 
proceeds  of  the  fruit  and  products  handled 
by  It  such  further  sum,  as  an  advertising, 
handling,  distributing,  and  marketing  charge, 
as  the  association  shall  from  year  to  year 
determine."  For  the  year  1914  the  asso- 
ciation was  permitted  by  the  ccmtract  to 
retain  as  a  handling  charge  not  to  exceed  10 
cents  per  package  for  strawberries,  pears, 
and  apples,  and  5  cents  for  peaches  or  cher- 
ries in  10-pound  packages.  Each  part  of  the 
pool  was  to  receive  the  same  price  for  the 
same  variety,  size,  and  grade  of  fruit  The 
association  further  reserved  the  right  to 
withdraw  from  the  pool  any  diseased  fruit 
and  handle  It  on  a  separate  account  It 
was  further  stipulated  tliat  the  contracts 
should  become  operative  and  binding  when- 
ever' two-thirds  of  the  membership  of  the  as- 
HOdattcm  holding  contracts  with  It  In  the 
form  adopted  In  1913  should  have  executed 
like  contracts,  and  not  otherwise. 

The  plaintiff  aUeges  that  beginning  with 
the  year  1918  and  ending  in  1916,  under  the 
terms  and  conditions  of  sndi  contract  It  de- 
livered to  the  association  all  of  its  fruit; 
that  the  association  received  and  sold  the 
same  for  the  plaintiff;  that  from  each  crop 
delivered  the  association  deducted  from  the 
proceeds  of  the  sale  large  sums  of  money, 
which  "were  greatly  in  excess  of  the 
amounts  necessary  properly  and  economical- 
ly to  conduct  the  business  and  alTalrs  of  de- 
fendant corporatl<Hi,  and  greatly  In  excess 
of  -the  amount  actually  expended  by  said 
association  In  conducting  its  business  and 
ajffalrs  in  marketing  said  fruit" ;  that  from 
such  excess  charges  to  the  grower  there  has 
accumulated  a  large  sum  of  money,  funds, 
and  assets,  the  exact  amount  of  which  is  un- 
known to  plaintiff,  but  w:hlch  is  about  $80,- 
000,  and  all  of  which  Is  the  property  of 
and  should  be  distributed  to  th^  growers 
under  their  respective  contracts;  "that  all 
of  the  pools  for  the  years  1913,  1914,  1916, 
and  1916  have  been  finally  closed;"  that 
plaintiff  has  demanded  an  accounting,  state- 
ment and  payment  of  its  portion,  of  the  mon- 
ey, but  that  the  association  has  refused  and 
coDtinnes  to  refuse  to  account  or  pay:  and 
that  there  Is  due  to  plaintiff  out  of  said 
funds  about  91,000.  It  is  then  charged  that 
the  defendants  threaten  to,  and  unless  re- 
strained by  an  order  of  the  court  will,  vio- 
late said  contracts  and  agreements,  and  will 
irreparably  Injure  the  plaintiff  by  wrong- 
fully and  unlawfully  purchasing  what  Is 
known  as  the  "Union  Property"  at  Hood 
River,  subject  to  a  mortgage  of  (80,000,  and 
by  assuming  the  mortgage  and  using  or  di- 
verting such  funds  or  assets  as  a  part  of  the 
purchase  price  thereof,  will  thereby  deprive 
(he  plaintiff  and  other  growers  of  their  in- 
terest in  such  funds. 

Answering,  the  defendants  admit  the  cor- 
porate character  of  the  orchard  comptany 
and  of  the  association ;  the  executlcm  ot  the 
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■taadard  form  of  contract  as  alleged ;  that 
it  was  iu  force  and  ettect  for  the  years  men- 
tioned ;  that  the  association  received,  han- 
dled, stored,  and  marketed  plalutlfT's  fruit 
for  those  years  under  such  contract;  and 
that  for  more  than  three  years  Its  business 
methods  and  accounts  were  "acquiesced  in, 
accepted,  and  approved  by  the  plaintiff." 
As  a  further  and  separate  defense  the  de- 
fendants allege  the  conditions  existing  prior 
to  the  organization  of  the  association;  that 
there  was  no  co-operation  or  community  of 
interest  among  the  fruit  growers;  that  the 
assodation  was  formed  to  harmonize  and 
consolidate  their  respective  interests,  at 
which  time  the  Davidson  Fruit  Company,  by 
H.  F.  Davidson,  subscribed  for  8,600  shares 
of  its  capital  stock,  the  Hood  Blver  Apple 
Growers'  Union  subscribed  for  6,500  shares, 
and  the  association  then  took  over  the  busi- 
ness of  those  two  companies ;  that  the  stand- 
ard contract  was  then  prepared,  and  that 
the  "members'  by-laws"  were  afterwards 
adopted,  as  alleged. 

The  answer  further  states  that  about  May 
1,  1913,  the  association  leased  for  10  years 
certain  real  property  of  the  growers'  union, 
at  an  annual  rental  of  117,275,  and  certain 
real  property  of  the  Davidson  Fruit  Com- 
IHuiy,  for  a  like  period,  at  an  annual  rental 
of  $9,750,  the  same  being  plants  and  ware- 
houses o^  those  companies  operated  by  them 
prior  to  that  time;  that  the  capital  stock 
of  the  association  was  not  paid  up  in  casii, 
but  through  the  properties  turned  over  to  it 
as  above  stated ;  that  3,500  shares  of  its  cap- 
ital stock  were  issued  to  the  Davidson  Fruit 
Ckimpany,  and  6,600  stiares  to  the  growers' 
union;  and  that  on  April  27,  1914,  all  of 
such  stock  for  value  was  assigned  by  them 
to  the  Butler  Banking  Company,  of  Hood 
Blver,  as  trustee,  except  1  share  for  each 
of  the  directors.  It  is  alleged  that  such 
stock  is  now  held  In  trust  for  the  use  and 
benefit  of  all  tnembers  of  the  association  in 
good  standing;  that  there  are  more  than 
800  individuals  or  corporations  holding  mem- 
bership in  the  association ;  tliat  they  consti- 
tute about  75  per  cent  of  the  fruit  growers 
in  the  Hood  Blver  valley;  that  in  carrying 
<m  its  business  the  association  has  made  pro- 
visicm  for  furnishing  to  its  members  sprays, 
spraying  materials,  spray  hose,  fertilizer, 
boxes,  packing  paper,  and  other  supplies 
necessary  for  cultivating  the  soil,  caring  for 
the  fruit  trees,  and  padilng  and  preparing 
the  fmit  for  market,  carrying  Individnal 
growers  for  all  these  materials  to  the  first 
of  the  calendar  year  after  they  were  furnish- 
ed ;  that  it  is  not  possible  to  separate,  either 
actually  or  in  an  accounting,  the  operations 
of  one  year  from  these  of  another ;  that  the 
association  was  organized  as  a  permanent 
concern,  to  tiave  in  view  the  proper  and 
economical  administration  of  its  affairs  in 
the  future,  as  well  as  the  present;   that  it 


is  essential  to  Its  prosperity  that  it  should 
acquire  ttie  title  to  and  permanently  retain 
storage  and  ice  plants;  that,  if  its  author- 
ity is  confined  to  leasing  of.  properties  only, 
it  will  eventually  be  left  entirely  without 
facilities  for  carrying  on  Its  business;  that 
the  plaintiff  is  not  a  member  of  the  associa- 
tion ;  and  that  of  its  own  volition  it  canceled 
and  terminated  "all  benefits  accruing  there- 
under," as  provided  for  in  section  2  of  article 
I  of  the  members'  by-laws. 

The  defendants  claim  that  the  plaintiff  la 
not  entitled  to  an  accounting,  that  there  is 
nothing  due  or  owing  to  it  from  the  asso- 
ciation, and  that  by  its  actions  and  conduct 
it  has  acquiesced  in  and  approved  the  busi- 
ness polides  and  methods  of  the  association. 

A  demurrer  to  this  answer  was  filed,  <m 
the  ground  that  It  did  not  state  facts  suffi- 
cient to  constitute  a  defense  or  answer  to  the 
complaint,  but  this  was  overruled.  As  a  re- 
ply the  plaintiff  denies  that  for  the  years 
lots,  1914,  or  1916  the  association  ever  ren- 
'dered  full  or  final  statements,  that  such 
statements  have  ever  been  approved  or  ac- 
cepted, that  the  association  has  ever  made 
to  the  plaintiff  or  any  member  an  accounting, 
or  that  its  business  methods  have  ever  been 
acquiesced  in  or  approved  by  the  plaintiff. 
It  traverses  generally  all  of  the  material  al- 
legations of  the  further  and  separate  an- 
swer. 

Testimony  was  taken  before  Hon.  W.  I*. 
Bradshaw,  who  died  before  a  decree  was 
rendered.  On  July  10,  1917,  a  stipulation 
was  entered  into,  to  the  effect  that  the 
cause  should  be  submitted  to  the  circuit 
court  for  Hood  River  county,  before  Hon. 
Bot)ert  G.  Morrow,  presiding  as  Jndge  there- 
of, for  the  entering  of  a  final  decree,  that  no 
findings  of  fact  or  conclusions  of  law  should 
be  made  or  filed,  that  the  validity  of  the 
decree  should  not  be  assailed  by  reason  there- 
of, and  that  nothing  in  the  stipulation  should 
impair  or  affect  the  right  of  either  party  to 
appeal  or  to  question  the  ruling  of  the  court. 
On  the  same  day  a  pro  forma  decree  was  ren- 
dered to  the  effect  "that  plaintiff  take  noth- 
ing by  this  suit,  that  this  suit  be  and  the 
same  Is  hereby  dismissed  upon  the  merits," 
that  the  temporary  injunction  be  set  aside 
and  dissolved,  and  that  the  defendants  recov- 
er their  costs  and  disbursements. 

The  plaintiff  appeals,  claiming  that  the 
court  erred  in  not  sustaining  its  demurrer 
to  the  further  and  separate  answer,  in  over- 
ruling its  request  for  a  decree  in  its  favor, 
in  dismissing  the  suit,  and  In  rendering  a  de- 
cree for  the  defendants. 

U.  S.  Wilson,  of  Portland,  and  Ernest  0. 
Smith,  of  Hood  River  (Huntington  &  Wilson, 
of  Portland,  on  the  brief),  for  appellant. 

M.  H.  Clark,  of  Portland,  and  A.  W.  Stone 
(A.  m  Clark,  of  PorOand,  and  Fred  W.  WU- 
son,  of  The  Dalles,  on  the  brief),  for  respond- 
ent!. 
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JOHNS,  J.  (after  stating  the  facts  as 
above).  In  Its  inception,  the  defendant  as- 
soclation  was  organized  to  acquire  and  con- 
duct the  business  of  the  Davidson  Fruit  Com- 
pany and  the  growers'  union.  In  efTect  It 
was  a  consolidation  of  the  Interests  of  those 
two  corporations.  In  consideration  thereof, 
the  association  issued  3,500  shares  of  Its 
capital  stock  to  the  Davidson  frmlt  Company 
and  6,500  shares  to  the  growers*  union,  the 
amount  of  which  was  the  total  stock  author- 
ized by  its  articles  of  incori)oratlon.  In  ad- 
dition thereto,  and  as  a  part  thereof,  the  as- 
sociation entered  Into  written  leases  of  the 
real  proi)erty  of  those  corporations  for  a  pe- 
riod of  10  years  at  a  stipulated  annual  rent- 
al. Ko  other  consideration  was  paid  for  the 
capital  stock.    This  was  about  May  1,  1913. 

The  association  conducted  the  consolidated 
business  along  the  usual  and  customary  lines, 
under  its  then  existing  stockholders'  by-laws, 
until  it  adopted  what  is  known  as  the  stand- 
ard, or  growers',  contract  This  was  for  the 
pupose  of  increasing  the  volume  of  its  busi- 
ness, to  combine  all  of  the  fmlt  growers  in- 
to'one  organization,  so  far  as  possible,  and 
to  place  their  fruit  in  a  pool  for  marketing 
purposes,  with  a  view  of  obtaining  for  the 
grrowers  the  best  market  price  and  maintain- 
ing the  highest  grade  of  fruit.  After  the  con- 
tract was  prepared,  a  meeting  of  all  of  the 
growers  was  called,  at  which  it  was  submit- 
ted and  fully  explained,  and  it  was  approved 
and  accepted  by  about  75  per  cent  of  the 
growers.  Concurrent  therewith,  and  as  a 
part  thereof,  the  growers  then  adopted  the 
"members'  by-laws,"  and  thereafter  delivered 
their  fruit  to  the  association  under  such  con- 
tract and  by-laws. 

To  satisfy  the  growers  and  protect  their  in- 
terests, and  to  insure  the  payment -of  the 
stipulated  annual  rentals  to  the  Davidson 
Trult  Company  and  the  growers'  union,  those 
corporations,  on  April  27,  1914,  assigned  to 
the  association  their  respective  registered 
brands  and  trade-marks,  and  to  the  Butler 
Banking  Company,  as  trustee,  they  assigned 
the  10,000  shares  of  capital  stock  which  they 
then  held.  Article  IV  of  the  members'  by- 
laws provides: 

"Section  1.  All  of  the  stock  of  the  associa- 
tion shall  be  held  by  the  Butler  Banking  Com- 
pany, of  Hood  River,  Oregon,  as  trustee,  for 
the  benefit  of  the  members  of  this  association 
as  created  herein,  except  that  enough  shall  be 
assigned  to  individual  members  to  qualify  such 
members  to  act  as  directors  and  for  no  other 
purpose.       * 

"Section  2.  It  shall  be  the  duty  of  the  trus- 
tee to  vote  the  capital  stock  of  this  associa- 
tion at  all  times  as  he  is  directed  by  a  vote  of 
the  members  taken  in  conformity  with  these 
by-laws." 

Thereafter,  in  accord  with  their  by-laws, 
the  members  of  the  association  nominated  the 
directors  and  certtfled  that  fact  to  the  Butler 


Banking  Company,  trustee,  which  voted  the 
10,000  shares  of  stock  it  held  for  the  direc- 
tors selected  by  the  growers.  These  directors 
then  met  and  elected  the  officers  of  the  cor- 
poration. In  this  manner  the  business  af- 
fairs of  the  association  were  conducted,  after 
the  members'  by-laws  were  adopted,  and  the 
growers  entered  Into  their  respective  con- 
tracts and  delivered  their  fruit  to  the  asso- 
ciation. 

It  appears  from  the  record  that  In  1913 
the  association  handled  661,740  packages  of 
fruit;  hi  1914,  651,842;  in  1915,  494,834; 
and  in  1916,  1,112,660  packages.  Of  this 
amount  the  plaintiff  furnished,  in  1913,  14,- 
250  boxes  of  apples  and  81  boxes  of  pears; 
in  1914,  10,630  boxes  of  apples  and  80  boxes 
of  pears;  in  1914,  4,285  boxes  of  apples  and 
178  boxes  of  pears;  and  in  1916,  9,341  boxes 
of  apples  and  294  boxes  of  pears.  It  is  a}80 
shown  that  in  the  year  1913  the  association 
accumulated,  over  and  above  all  of  its  oper- 
ating charges  and  expenses,  $924.94 ;  in  1914, 
f  10,267.27 ;  that  in  1915  it  suffered  a  loss  of 
$2,307.46;  and  that  In  1916  it  cleared  $68,- 
662.13.  The  plaintiff  claims  that  under  Its 
contract  it  is  entitled  to  an  accounting  for 
and  that  it  should  have  and  receive  its  pro 
rata  share  of  the  income  of  the  association 
for  each  of  those  years.  It  insists  that  a 
large  amount  of  such  accumulations  was  the 
result  of  excess  charges  to  the  .  growers, 
which  should  be  returned,  and  for  which  the 
defendant  should  account  under  its  respec- 
tive contracts.  This  Involves  the  constmc- 
tion  of  the  contract  and  the  liabilities  of  the 
association,  nnder  the  members'  by-laws,  to 
an  individual  or  coriH>ration  that  has  ceased 
to  be  a  member.  The  contract  provides  tliat 
the  association  shall  "pay  the  grrower  such  ad- 
vances from  time  to  time  as  sales  warrant, 
and  shall  pay  the  balance  of  the  net  proceeds 
obtained  by  it,  for  the  fruit,  within  30  days 
after  the  receipt  of  the  money  for  each  pool 
of  fruit"  Provisicm  is  also  made  that  the 
association  shall  be  entitled  to  a  charge  for 
any  fruit  that  it  packs.  In  such  amount  as  It 
shall  from  year  to  year  determine;  that  it 
may  retain  a  cliarge  for  storage,  and  a  fur- 
ther sum  for  advertising,  distributing,  and 
marketing,  as  it  shall  determine ;  and  that  It 
shall  retain  a  handling  charge,  in  different 
amounts  named.  Although  the  purposes  for 
which  such  charges  may  be  made  are  speci- 
fled,  the  amount  thereof  is  not  certain  or  def- 
inite. As  to  the  advertising  and  packing' 
charges,  the  amonnt  is  left  largely  to  the 
discretion  of  the  association. 

Under  the  terms  and  conditions  of  the  con- 
tract, stahding  alone  and  complete  within  It- 
self, the  grower  is  entitled  to  receive  each 
year  the  balance  of  any  net  proceeds  from  an 
annual  pool,  within  30  days  after  the  receipt 
of  the  money  by  the  association,  and  it  Is 
the  duty  of  the  association  to  render  an  an- 
nual statement  of  the  receipts  and  disborse- 
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ments  of  each  pooL  Die  record  Is  conclusive 
that  such  statement  was  never  made  and 
such  accounting  was  never  rendered  to  the 
plaintiff;  that,  after  paying  the  expenses  of 
the  association  named  in  the  contract,  there 
is  a  surplus  estimated  to  be  about  ^0,000. 
The  defendants  insist  that  the  plaintiff  is  not 
entitled  to  any  portion  of  It,  and  rely  In  par- 
ticular upon  section  2  of  article  I  of  the 
members'  by-laws  above  quoted.  It  is  con- 
ceded that  the  plaintiff  canceled  its  member- 
ship voluntarily,  and  it  is  not  now  a  member 
of  the  assodatioa.  Under  that  section  of  the 
by-laws  the  cancellation  ends  "the  member- 
ship of  such  grower,  together  with  all  bene- 
flta  accruing  thereunder  and  all  voting  pow- 
er, right,  and  interest  of  every  kind  and  na- 
ture shall  immediately  cease  and  terminate." 
[1]  The  question  arises:  What  are  the 
"benefits"  which  are  terminated  and  surren- 
dered? The  plaintiff  claims  that  its  rights 
and  liabilities  are  defined  by  the  terms  of 
the  contract,  which  specifies  the  charges  to 
be  deducted  from  the  selling  price  ot  its 
fmlt,  and  that  under  the  contract  it  is  en- 
titled  to  its  pro  rata  share  of  any  amount 
which  may  remain  after  the  annual  pool  is 
closed.  The  defendants  contend  that  by  rea- 
son of  surrendering  and  canceling  its  mem- 
bership the  plaintiff  has  waived  and  tost  its 
right  to  any  share  It  may  once  have  had  in 
such  proceeds.  As  we  construe  the  record, 
the  rights  of  the  plaintiff  for  the  sale  of  its 
fruit  are  specified  and  defined  by  the  con- 
tract, by  the  terms  of  which  the  association 
Is  to  pay  and  the  plaintiff  is  to  receive  the 
amount  for  which  its  fruit  was  sold  in  the 
jMol,  less  such  fixed  charges  as  might  be  as- 
certained and  determined  under  the  contract 
itself,  and  that  when  it  surrendered  its  mem- 
bership it  did  not  lose  ite  right  to  a  pro  rata 
sliare  of  any  annual  surplus  of  the  associa- 
tion derived  from  its  own  growers'  contracts. 
The  words  "benefits  .accruing  thereunder," 
as  defined  in  section  2  of  article  I  of  the 
members'  by-laws,  do  not  apply  to  a  surplus 
accruing  from  the  sale  and  purchase  of  fruit 
and  charges  therefor,  under  an  express  con- 
tract, but  are  confined  and  limited  to  the 
right,  title,  and  Interest  which  a  corporation 
or  individual  may  have  in  and  to  the  net 
assets  of  the  association  by  rcasoil  of  mem- 
bership therein,  subject  to  the  payment  of  all 
of  Us  debts  and  liabilities.  They  do  not  give 
to  the  association  the  right  to  keep  the  mon- 
ey which  it  promised  and  agreed  to  pay  an- 
other under  its  express  contract.  This  con- 
struction is  sustained  by  article  X  of  the 
members'  by-laws,  providing  for  the  annual 
budget  to  be  submitted  to  the  members  of  the 
association  during  July  of  each  year,  which 
authorizes  the  association  to  retain  from  the 
proceeds  accruing  from  all  business  a  suffi- 
dfflit  amount  to  cover  all  of  the  operating  ex- 
penses and  its  payments,  which  shall  be 
based  upon  a  handling  charge.    Section  4  of 


that  article  provides  that  when  the  annual 
pools  are  closed  "any  amount  over  and  above 
the  actual  amount  necessary  properly  and 
economically  to  conduct  the  business  and  af- 
fairs of  the  association"  shall  be  returned  to 
the  members  in  the  form  of  a  dividend.  Ar- 
ticle XI  spedfies  that  in  the  event  of  the  dis- 
solution of  the  association,  or  sale  of  its 
property,  a  distribution  of  the  proceeds  shall 
be  made  among  such  as  shall  be  members  at 
the  time,  and  who  hold  an  nnezplred  grow- 
ers' contract 

Defendants  dte  and  strongly  rely  on  Web- 
er Implement  &  A.  Co.  v.  St  Louis  A.  M. 
ft  D.  Ass'n,  181  S.  W.  1026  (Ma  App.  un- 
reported). That  case  states  good  law,  but 
there  is  a  vital  distinction  as  to  the  facts  be- 
tween it  and  the  instant  case.  There,  as 
here,  the  plaintiff  became  a  member  of  the 
defendant  in  1909,  and  tendered  its  resig- 
nation in  December,  1910,  which  was  duly 
accepted  on  March  21,  1011.  On  Its  applica- 
tion the  plaintiff  was  rdnstated  on  June  2, 
1911.  There,  the  defendant's  by-laws  pro- 
vided: 

"No  member  shall  be  entitled  to  the  return 
of  any  money  advanced  by  him  for  the  holding 
or  promotion  of  the  annual  show,  or  for  space 
at  said  show,  unless  he  shall  have  been  a  mem- 
ber of  this  association  at  or  prior  to  the  last 
annual  meeting  preceding  said  show." 

As  the  result  of  the  automobile  show  the 
defendant  association  had  left  about  80  pei 
cent  of  the  total  amount  paid  to  it  by  mem- 
bers for  fioor  space  and  refused  to  pay  the 
plaintiff  its  share  upon  the  ground  that  It 
was  not  a  member  "at  or  prior  to  the  last 
annual  meeting  preceding  said  show,"  and 
plaintiff  there  instituted  the  action  to  recov- 
er 75  per  cent  of  the  moneys  which  it  had 
paid  to  the  defendant  The  court  held  that 
it  "was  not  entitled  to  its  share  of  the  as- 
sodation's  refund  to  members,  since,  wheth- 
er it  was  a  new  member  or  a  reinstated  mem- 
ber, it  was  not  a  member  at  or  prior  to  the 
annual  meeting  in  April,  1911." 

It  will  also  be  noted,  that,  while  not  a 
member,  plaintiff  daimed  that  it  was  enti- 
tled to  a,  pro  rata  share  of  the  assets  of  the 
corporation.  Plaintiff  here  is  seeking  to  re- 
cover from  the  defendant  upon  its  growers' 
contract  for  the  money  which  it  alleged  is 
due  and  owing  under  the  terms  of  that  con- 
tract In  other  words.  It  Is  seeking  to  re- 
cover the  balance  of  the  selling  price  of 
fruit  which  it  delivered  to  the  association 
under  an  express  contract,  and  whidx  was 
handled  and  sold  by  the  association  under 
the  contract.  Its  daim  is  not  based  upon  a 
dividend  or  an  order  of  distribution  of  the 
assets  of  the  defendant  corporation.  It  is 
founded  upon  an  express  contract  For  such 
reason  defendants'  authorities  on  that  ques- 
tion are  not  in  point 

[2]  G?he  defendants  contend  that  the  as- 
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Bodatlon  haa  annually  rendered  final  state- 
menta  to  the  plaintiff,  which  have  been  ac- 
cepted and  approved,  and  that  the  plaintiff 
has  acquiesced  in  the  business  methods  fol- 
lowed by  the  association.  Such  statements, 
however,  contain  nothing  more  than  the 
amount  of  sales  of  plaintUTa  fruit,  together 
with  the  aimi  which  it  haa  been  paid.  They 
do  not  include,  or  in  any  manner  refer  to 
or  specify  the  charges  made  for  handling, 
storing,  advertiaing,  or  pactdng.  There  ia 
nothing  in  them  from  which  the  plaintiff 
conld  determine  the  anrount  of  such  charges 
or  of  the  aurplua  arising  therefrom. 

Much  atreaa  is  laid  by  defendants  upon 
the  fact  that  H.  F.  Davidson  was  an  officer 
and  director  of  the  defendant  during  a  large 
period  of  the  tranaactions,  that  at  the  aame 
time  he  waa  a  principal  stockholder  of  the 
plaintiff,  and  that  he  knew  or  should  have 
known  of  the  business  methods  of  the  defend- 
ants. It  is  sufficient  to  aay  that  Mr.  David- 
son Is  not  a  party  to  this  suit,  and  that  the 
plaintiff  Is  a  corporation,  with  its  rights  de- 
fined by  the  terms  of  Its  contract. 

It  appears  from  the  record  that,  in  addi- 
tion to  the  packing,  handling,  storing,  and 
advertising  of  fruit  belonging  to  melnbera, 
the  association  has  been  engaged  in  other 
and  different  branches  of  business,  in  par- 
ticular the  advance  -  of  money  and  sale  of 
merchandise  to  the  growers,  and  that  a  por- 
tion of  its  accumulated  profits  are  the  re- 
sult of  its  enlarged  and  combined  business. 
It  ia  probable  that  the  litigants  and  expert 
accountants  can  determine  from  the  large 
volnme  of  its  transactions  the  net  amount  of 
surplus  which  the  association  has  realized 
from  its  contracts  with  the  growers,  and  the 
amount  of  plaintiff's  pro  rata  share.  The 
record  shows  that  the  volume  of  business  of 
the  association  during  the  years  1914,  1915, 
and  1916,  when  Mr.  Stone  was  Its  manager, 
amounted  to  $3,075,693.59.  There  is  no  dis- 
pute .as  to  the  volume  of  business  during 
each  year,  the  amount  of  the  annual  profits, 
or  the  amount  of  fruit  which  the  plaintiff 
delivered  to  the  diefendants  under  its  grow- 
ers' contracts.  Upon  these  questions  the  t^- 
timony  is  clear,  but  it  is  not  definite  and 
certain  as  to  how  much  of  that  surplus  ac- 
crued from  the  growers*  contracts,  or  the 
amount  of  plaintifTs  share,  or  as  to  how 
much  profit  the  defendant  made  from  all 
other  branches  of  its  business.  The  plaintiff 
has  submitted  figures  which  it  claims  should 
be  the  basis  upon  which  the  accounting 
should  be  made,  and  they  may  be  right;  but 
from  the  whole  mass  of  figures  before  us 
we  are  not  clear  as  to  the  amount  of  surplus 
which  has  accrued  under  or  as  the  result  of 
the  growers'  contracts,  and  we  hold  that  the 
plaintiff,  from  the  sales  of  its  fruit  under 
its  contracts  with  the  association,  is  entitled 
to  Its  pro  rata  share  of  any  surplus  which 


may  remain  after  payment  of  the  Just  and 
reasonable  charges  specified  and  defined  in 
the  standard  contract. 

The  decree  is  reversed,  and  the  cante  re- 
manded to  the  circuit  court,  with  .dlrectloM 
to  ascertain  and  determine  the  amount  «( 
any  surplus  arising  tram  or  growing  out  ot 
plaintiff's  contracts  in  the  pools  of  each  year, 
and  then  to  render  in  its  favor  a  decree  (or 
such  amount,  together  with  costs  and  dii- 
bursements. 

BENSON.  BEAN,  and  BBNNBTT,  JJ, 
concur. 


(»7  Or.  302) 
WOODARD  V.  A.  F.  COATS  LUMBER  CO. 

(Supreme  Court  of  Oregon.    Inly  81,  1920.) 

1.  Negligenoe  «=sli2— Complalst  iisid  sot  to 
charge  willful  injsry. 

A  complaint.  In  an  action  to  recover  dta- 
ages  for  negligence,  held  to  charge  mere  n«#- 
gent  injury,  and  not  a  willful,  purposefnl  ia- 
jury,  although  the  adverb  '^willfoUy"  was  oaei 

2.  Colllsloa  €=9115  —  Otnier  ot  wood  bslai 
towed  In  barge  not  llaMe  for  segllgeaM  a( 
owner  of  boat  doing  the  towing. 

One  having  wood  hauled  in  a  barge  was  not 
liable  for  negligence  of  employes  of  the  owner 
of  the  boat  doing  the  towing,  having  no  control 
over  such  employes. 

3.  Master  and  servant  «=>3I^-Uahlllty  for 
oostraotor's  negligenoe  defined. 

One  employing  a  contractor  in  work  in- 
volving property  of  the  former  ia  not  liable  for 
the  negligence  of  the  latter  in  the  work,  except 
where  the  work  is  inherently  dangerooa  <w  lia- 
ble to  inflict  daniage  upon  another. 

Department  No.  1. 

Appeal  from  Oircalt  Court,  TlUamook 
Ooun^ ;  George  R.  Bagley,  Judge. 

Action  by  Edgar  Woodard  against  the  A. 
F.  Coats  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded,  with  directions. 

The  plaintiff  and  his  assignor  are  flshe^ 
men  operating  nets  in  Hoquarton  slough  In 
Tillamook  county,  a  tributary  of  TlUamook 
Bay,  where  the  tide  ebbe  and  flows.  The  Pot' 
tcr  Realty  Company  was  the  ovmer  of  a 
barge  or  scow,  which  it  used  sometimes  for 
the  transportation  of  fuel  oil  in  bulk  and  at 
other  times  for  carrying  wood.  The  Coats 
Lumber  Company  had  wood  for  sale  at  Tilla- 
mook, ■  on  Hoquarton  slough.  The  Potter 
Realty  Company  caused  the  barge  to  be  tow- 
ed to  Tillamook  under  an  arrangement  by 
which  the  'defendant  was  to  load  it  with 
wood,  after  which  the  barge  owner  was  to 
take  it  to  Bayocean.  In  the  hold  of  the 
barge  was  some  oil,  left  there  from  the  last 
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■hipment.  Att&r  the  scow  vras  loaded  and 
the  tide  'was  at  ebb,  It  settled  on  Bome  piling 
that  had  been  cut  off  In  the  bottom  of  the 
slough,  sprung  a  leak,  and  sank.  Under 
these  preliminary  circumstances,  the  com- 
plaint charges  negligence  against  the  defend- 
ant. In  the  following  language: 

"That  on  or  about  said.  13th  day  of  Auguit, 
lOlS,  and  while  said  barge  was  carrying  the 
oil  and  under  the  control  heretofore  stated, 
the  defendant  caused  said  barge  to  be  taken 
from  near  defendant's  dock,  near  Tillamook, 
Or.,  and  towed  downstream  toward  Tillamook 
Bay,  to  a  point  near  the  mouth  of  Hoquarton 
■longb.  That  said  defendant,  while  in  control 
of  said  barge  or  scow  as  aforesaid,  caused  the 
same  to  be  beached  and  stranded  on  the  bank 
of  Tillamook  Bay  at  the  point  stated,  in  such 
a  manner  that  the  tide,  ebbing  and  flowing,  al- 
ternatingly>  surrounded  the  hull  of  ihe  same 
■and  left  it  stranded  on  said  bank. 

"That  in  the  process  of  towing  said  barge  the 
defendant  operated  the  same  in  such  a  manner 
that  said  barge  became  damaged,  and  at  all 
times  material  herein  the  hull  of  said  barge 
was  in  such  a  damaged  condition,  a  hole  having 
been  punctured  in  the  same,  on  or  about  the 
date  above  set  forth.  That  as  said  barge  was 
towed  down  toward  Tillamook  Bay,  as  afore- 
said, and  as  long  as  the  hull  remained  afloat, 
the  oO  which  was  in  said  hull  remained  in  the 
hold,  and  would  have  remained  in  the  hold  If 
the  barge  had  been  towed  out  In  Tillamook 
Bay,  or  if  defendant  had  taken  precautions  to 
guard  the  same.  But  that  defendant  careless- 
ly, willfully,  and  negligently,  and  with  full 
knowledge  of  the  consequences  of  said  negli- 
gence, caused  said  barge  to  be  stranded  and 
placed  on  the  shore  of  said  Tillamook  Bay,  in 
such  a  manner  that  when  the  tide  ebbed  and 
flowed  the  oO  and  oUy  substance  flowed  out 
of  the  .  bole  above  referred  to,  and  spread 
broadcast  over  the  waters  of  Tillamook  Bay 
and  its  tributary  streams.  That  a  very  large 
qnantity  of  oil  and  oily  substance  flowed  out 
of  said  barge  as  aforesaid,  and  was  carried 
by  the  wind  and  tide  in  all  directions  over  said 
waters." 

Per  injury,  the  plaintiff  avers,  In  snb- 
■tance,  that  the  oil  saturated  his  net,  so  that 
It  waa  unfit  for  fishing  purposes,  in  that  it 
became  slippery  and  the  material  rotten  and 
weak.  The  cause  of  action  on  behalf  of  his 
assignor  is  substantially  the  same. 

The  averments  of  the  complaint  were  de- 
nied by  the  answer,  which  stated  that  the 
towing  was  done  by  the  Potter  Realty  Com- 
pfiny,  and  that  the  defendant  did  not  have 
any  control  or  direction  over  the  scow  or  the 
movement  thereof,  beyond  causing  wood  to 
tw  loaded  upon  it  This  was  traversed  by  the 
reply. 

As  a  result  of  a  Jury  trial  there  was  a 
Judgment  for  the  plaintiff,  and  the  defendant 
appeals. 

J.  O.  Veasle^  of- Portland  (Veazle,  McOonrt 
k  Veazle,  of  Portland,  on  the  brief),  for  ap- 
pellant 


Joseph  Slannix,  of  Tillamook  (Talmage, 
Olaussen  &  Mannix,  of  TOIamook,  on  the 
brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  [1]  As  one  ground  for  nonsuit  the 
defendant  urges  that  the  complaint  charges 
a  willful,  purposeful  injury,  and  that  there 
was  no  evidence  to  sustain  such  a  charge. 
It  contends  that  a  charge  of  designed  in- 
jury is  not  sustained  by  proof  of  mere  neg- 
ligent Injury.  In  our  Judgment  the  com- 
plaint is  not  open  to  suCh  criticism.  No 
facts  are  stated  indicating  that  the  injury 
was  intentionally  inflicted.  Nothing  can  be 
predicated  In  the  way  of  averment  on  the 
use  of  the  adverb  "willfnlly."  That  Is  but 
a  statement  of  a  conclusion,  and  is  not  jus- 
tified by  the  narration  of  facts  contained  in 
the  complaint. 

It  Is  contended  also  by  the  defendant  that 
it  was  not  responsible  for  the  acts  of  the  in- 
dividuals in  charge  of  the  tow  from  Tilla- 
mook towards  Tillamook  Bay.  The  actual 
work  of  towing  the  barge  was  done  by  Albert 
Biggs,  an  employ^  of  the  Potter  Realty  Com- 
pany. He  testified  that  that  concern  asked 
him  to  come  to  Tillamook  and  'see  that  the 
lumber  company  got  the  scow,  as  it  needed 
it  '  He  said,  speaking  of  the  scow: 

"Well,  it  had  been  brought  here  for  the  lum- 
ber company  to  load  it  with  wood,  and  it  got 
sunk  and  they  [referring  to  the  Potter  Realty 
Company]  asked  me  to  see  the  people  and  see 
when  they  could  get  it  ready  so  they  could  get 
it  back  and  get  this  oil" 

Arriving  at  Tillamook,  he  called  at  the  of- 
fice of  the  company,  and  inquired  about  the 
boat  Learning  that  they  could  not  get  a 
tug,  he  testified: 

"I  told  him  that  my  boat  was  here,  and  we 
were  in  a  hurry  for  the  scow,  and  we  might 
help  them  out  and  I  was  told  there  in  the  of- 
fice to  go  ahead;  and  they  wanted  to  know  if 
I  could  not  beach  the  scow  down  there  some- 
where about  that  old  schooner  where  they  could 
look  at  her,  and  I  told  them  I  thought  I  could. 
The  boat  and  the  tow  and  all  did  not  work  as  I 
thought  it  would,  and  I  saw  I  could  not  make 
it  and  so  I  beached  her  at  this  point  bdow  the 
ditch." 

He  said  he  was  assisted  by  Fred  Orove^ 
acting  as  a  deck  hand;  that  both  of  them 
were  employee  of  the  Potter  Realty  Com- 
pany ;  that  they  were  paid  by  that  company 
and  took  their  orders  from  it  The  testimo- 
ny of  a  witness.  Van  Tine,  called  for  the 
plaintiff,  was  to  the  effect  that  he  was  one  of 
the  joint  receivers  of  the  Potter  Realty  Com-> 
pany,  and  as  such  authorized  the  scow  to  be 
taken  to  Tillamook  in  order  that  the  defend- 
ant might  load  it  with  wood.  Having  learn- 
ed that  it  was  sunk,  he  teetifiee: 

"I  immediately  ordered  Mr.  Orove  and  Mr. 
Albert  Biggs  to  go  to  Tillamook  and  try  to  get 
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the  scow  in  shape  to  be  loaded.  They  went  to 
Tillamook  on  Monday,  the  twelfth,  and  raised 
the  boat  and  sot  the  water  ont  of  it." 

He  further  says:  v 

"I  sent  them  there  to  get  the  scow  in  shape 
to  be  loaded.  We  had  had  previona  notice  that 
the  scow  was  not  in  shape  to  be  loaded." 

In  Sturgis  V.  Beyer,  65  U.  S.  110,  16  L. 
Ed.  S91,  the  ship  Wisconsin  was  being  towed 
by  the  steam  tug  Hector,  In  New  York  Har- 
bor. The  tug  was  in  charge  of  her  own  mas- 
ter and  crew,  and  had  complete  control  of 
the  tow.  Some  of  the  crew  of  the  Wisconsin 
were  on  board  of  her,  but  took  no  part  in  the 
management  of  the  enterprise.  Wlille  in 
tow,  the  flying  Jib  boom  of  the  ship  struck  a 
lighter  laden  with  flour,  and  capsized  her. 
On  the  part  of  the  tug  it  was  alleged  that  she 
was  employed-  by  the  owners  of  the  Wisconsin 
to  tow  her  to  a  certain  dock;  and  that  It 
was  In  a  sense  merdy  the  servant  of  the 
ship.  The  Supreme  Court  of  the  United 
States,  speaking  by  Mr.  Justice  OltfCord,  dis- 
posed of  the  question  In  this  manner: 

"Owners  appoint  the  master  and  employ  the 
crew,  and  consequently  are  held  responsible 
for  their  conduct  in  the  management  of  the 
vessel.  Whenever,  therefore,  a  culpable  fault 
is  committed,  whereby  a  collision  ensues,  that 
fault  is  imputed  to  the  owners,  and  the  vessel 
is  just  as  much  liable  for  the  consequences  as 
if  it  had  been  committed  by  the  owner  himself. 
No  such  consequences  follow,  however,  when 
the  person  committing  the  fault  does  not,  in 
fact,  or  by  Implication  of  law,  stand  in  the 
relation  of  agent  to  the  owners.  Unless  the 
owner  and  the  person  or  persons  in  charge  of 
the  vessel  in  some  way  sustain  towards  each 
other  the  relation  of  principal  and  agent,  the 
injqred  party  cannot  have  his  remedy  against 
the  colliding  vessel.  By  employing  a  tug  to 
transport  their  vessel  from  one  point  to  an- 
other, the  owners  of  the  tow  do  not  necessarily 
constitute  the  master  and  crew  of  the  tug  their 
agents  in  performing  the  service.  They  neither 
appoint  the  master  of  the  tug,  or  ship  the 
crew;  nor  can  they  displace  either  the  one  or 
the  other.  Their  contract  for  the  service,  even 
though  it  was  negotiated  with  the  master,  is, 
in  legal  contemplation,  made  with  the  owners 
of  the  vessel,  and  the  master  of  the  tug,  not- 
withstanding the  contract  was  negotiated  with 
him,  continues  to  be  the  agent  of  the  owners  of 
his  own  vessel,  and  they  are  responsible  for 
bis  acts  in  her  navigation.  Spronl  v.  Hemmlng- 
way,  14  Pick.  1;  1  Pars.  Mar.  L.  208;  Th« 
Brig  James  Gray.  v.  The  John  Fraser  et  aL, 
21  How.  184." 

This  case  Is  dted  with  approval  In  The 
Eugene  F.  Moran,  212  V.  S.  466,  29  Sup.  Ot 
839,  63  I/.  Ed.  600,  The  J.  P.  Donaldson,  167 
U.  S.  599,  17  Sup.  Ct.  951,  42  L.  Bd.  292, 
The  Vloletta  (D.  O.)  141  Fed.  690,  and  many 
other  cases.  See,  also,  McLoughlin  v.  New 
Tork  L.  ft  T.  Co.,  7  Misc.  Rep.  119,  27  N.  T, 
Supp.  248;  The  Mabey  &  Cooper,  14  Wall. 
214,  20  li.  Ed.  881;  The  Belknap  Fed.  Oas. 
Ma  1,244;  note  In  65  L.  R.  A.  472. 


[2]  There  is  nothing  in  the  evidence  to 
show  that  the  defendant  had,  or  assumed  to 
have,  any  control  over  the  details  of  accom- 
plishing the  work.  The  tow  was  not  takoi 
where  It  had  expected  it  to  be  stranded.  The 
whole  process  of  towing  was  under  the  super- 
vision of  the  owner  of  the  boat  doing  the  tow- 
ing. Laying  aside  the  circumstance  that 
Biggs  and  Grove  w«re  employes  of  the  Pot- 
ter Realty  Company  engaged  in  towing  that 
company's  barge,  the  situation  most  unfavor- 
able to  the  defendant  which  can  be  drawn 
from  the  testimony  is  that  Biggs  might  be 
called  a  contractor.  This  is  scarcely  contest- 
ed by  the  plainUfl  in  argument,  bat  he  urges 
that  it  Is  within  the  exception  to  the  general 
rule  exonerating  a  defendant  for  the  act  of 
a  contractor.  The  general  exception  to  this 
rule  Is  that  any  one  contracting  for  the  per- 
formance of  a  work  inherently  dangerous  or 
liable  to  inflict  damage  apon  another  cannot 
shield  himself  behind  a  contractor  employed 
for  the  purpose  of  performing  the  work.  In 
this  case  It  is  not  averred,  and  the  evidence 
does  not  show,  that  the  mere  towing  of  the 
barge  was  Inherently  dangerous  to  any  one. 
Indeed,  the  complaint  says  that  the  barge 
was  damaged  In  the  process  of  towing,  and 
that  as  long  as  the  hull  remained  afloat  the 
oil  which  was  in  said  hull  remained  there, 
and  would  have  remained  there  if  the  barge 
had  been  towed  oat  into  Tillamook  Bay.  The 
Injury  was  clearly  the  resultant  of  the  act  of 
some  one  In  charge  of  the  work  as  a  contrac- 
tor, at  the  most.  It  is  difficult  to  see  how 
the  defendant  can  be  made  liable  for  the 
shortcoming,  if  any,  of  an  employ^  of  the' 
Potter  Realty  Company  In  towing  a  barge^ 
the  property  of  the  latter,  and  acting  under 
its  orders  and  pay.  The  authorities  on  the 
matter  of  the  exception  to  the  general  rule 
exonerating  the  one  who  employs  a  contrac- 
tor are  collated  in  Giaconi  v.  Astoria,  60  Or. 
12,  36,  113  Pac.  855,  118  Pac.  180. 

[3]  It  is  argued  by  the  plaintiff  that,  as 
there  is  testimony  to  the  eifect  that  the  de- 
fendant ultimately  paid  for  the  repairs  made 
to  the  barge,  it  was  responsible  for  the  dam- 
age to  the  nets,  because  that  fact  indicates 
that  It  was  In  diarge^  at  least,  of  the  barge. 
This  liability,  however,  does  not  follow ;  for 
one  employing  a  contractor  in  work  involving 
property  of  the  former  la  not  liable  for  tlw 
negligence  of  the  latter  in  the  work,  with  the  . 
exception  already  noted.  For  example,  as 
shown  in  Sturgis  v.  Boyer,  supra,  the  con- 
tract of  towage  was  made  with  the  tug  by  tlie 
actual  owners  of  the  tow,  and  yet,  for  the 
reason  that  they  had  nothing  to  do  with  tlie 
direction  of  the  details  of  the  work  of  tow- 
ing, they  were  exonerated,  and  the  whole  re* 
sponsibili<7  for  the  damage  was  placed  upon 
the  tug.  The  present  case  la  a  stronger  one 
for  the  defendant  than  that.  There,  some  of 
the  crew  of  the  Wisconsin  were  aboard  the 
tog.    Here,  there  was  no  empl<v4  of  the  d*. 
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fendant  In  any  way  concerned  with  the  tow- 
ing. It  was  excluslTely  In  charge  of  Biggs 
and  bis  d§ck  hand.  Grove,  and  they  were 
both  employed,  paid  by,  and  took  their  orders 
from  the  Potter  Bealty  Company  In  respect 
to  Its  own  property. 

These  circumstances  disclosed  by  the  testi- 
mony of  the  plaintiff  were  sufiSclent,  In  our 
Judgment,  to  lead  the  court  to  sustain  a  mo- 
tion of  iiiToluntary  nonsuit  at  the  close  of 
the  plaintiff's  case.  The  Judgment  is  there- 
fore reversed,  and  the  cause  remanded,  with 
directions  to  enter  Judgment  of  nonsuit 

McBRIDE,  O.  J.,  and  BEINSON  and  HAR- 
RIS, JJ.,  concur. 


an  Or.  61S) 

LARSON  et  al.  v.  WELLNER.* 

(Supreme  Court  of  Oregon.    July  2T,  1920.) 

1.  Habeas  corpus  «=»99(4)— Costody  of  child 
properly  given  to  grandparents  a*  against 
parent. 

In  a  proceeding  betweea  the  father  and 
grandparents  regarding  the  cnstody  of  a  child, 
court  properly  awarded  custody  to  the  grand- 
parents, who  were  people  of  education  and  re- 
finement, while  the  father  was  a  man  of  a 
violent  and  nncontrollable  temper,  and  lived  In 
a  place  of  the  most  primitive  type,  with  a  sis- 
ter who  was  much  given  to  the  use  of  profane 
and  filthy  language  in  her  ordinary  conversation. 

2.  Habeas  corpus  «=999 (3)— Custody  of  child 
may  be  taken  from  parents  by  court  of  equity. 

A  court  of  equity  may  take  a  minor  child 
from  a  parent  and  place  it  in  the  custody  of  a 
grandparent,  where  it  will  best  protect  and 
safeguard  the  interests  of  the  child;  L.  O.  L. 
t  1314,  having  no  reference  whatever  to  the 
powers  exercised  by  a  court  of  equity. 

Appeal  from  Circuit  Court,  Multnomah 
County;  Oeorge  W.  Stapleton,  Judge. 

Proceeding  between  Vincent  P.  Wellner  and 
John  C.  Larson  and  another  regarding  the 
custody  of  a  child.  From  a  decree  awarding 
the  custody  of  the  child  to  the  latter,  the 
fbrmer  appeals.    Affirmed. 

On  March  17, 1919,  Vincent  F.  Wellner  filed 
a  petition  in  the  circuit  court  for  Multnomah 
county,  for  a  writ  of  hal>eaB  corpus,  wherein 
he  sought  to  obtain  the  custody  of  his  minor 
son.  Burton  Donald  Wellner,  who  was  then 
In  the  custody  of  his  maternal  grandparents, 
John  O.  Larson  and  Julia  Larson.  On  the 
same  day  the  Larsons  filed  their  complaint  in 
equity,  asking  that  they  be  awarded  the  cus- 
tody of  the  child.  It  was  then  stipulated 
that  the  complaint  filed  by  the  Larsons  should 
be  treated  as  a  return  to  the  writ  In  the  ha- 
beas corpus  proceeding,  and  to  that  pleading 
Wellner  filed  a  rq?ly,  and  the  whole  matter  of 
the  custody  of  the  Child  was  tried  as  one  suit 
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The  facts  of  the  case  will  be  found  in  the 
opinion.  There  was  a  decree  in  which  the 
custody  of  the  boy  was  awarded  to  the  grand- 
parents, the  Larsons,  until  he  should  arrive 
at  the  age  at  which  he  will  be  entitled  under 
the  law  to  elect  his  own  guardian.  From  this 
decree,   the  plaintiff,  Wellner,   appeals. 

W.  T.  Slater,  of  Portland  (John  Manning, 
of  Portland,  on  the  brief),  for  appellant. 

Guy  C.  H.  Corliss,  of  Portland,  for  re- 
spondents. 

BENSON,  J.  (after  stating  the  facts  av 
above).  In  order  clearly  to  understand  th4> 
contention  of  the  parties,  it  is  necessary  to  go 
briefly  into  the  history  of  the  matters  lead- 
ing up  to  this  litlgatl(».     On  November  24, 

1910,  Vhicent  F.  Wellner,  the  plaintiff  In  the 
habeas  corpus  proceeding  here,  was  married 
to  Evelyn  C.  Larson,  at  Minneapolis,  Minn., 
and,  with  his  wife,  proceeded  at  once  to  his 
farm  in  Brule  county,  S.  D.  In  the  summer 
of  1911,  the  wife's  parents,  John  C.  and  Julia 
Larson,  purchased  a  farm,  which  was  located, 
about  a  mile  from  that  of  Wellner,  and  took 
up  their  residence  there.    On  December  14, 

1911,  early  in  the  morning,  Wellner's  wife 
ran  across  the  fields  from  her  home  to  that  of 
her  parents,  complaining  that  her  husband. 
In  a  fit  of  rage,  had  beaten,  choked,  and  kick- 
ed her,  throwing  her  out  of  the  bouse,  and 
tearing  her  clothing.  She  never  returned  to 
her  husband's  house,  and  shortly  thereafter 
she  began  a  suit  for  divorce,  charging  cruel 
and  Inhuman  treatment  at  his  hands,  redt-- 
Ing,  among  other  acts  of  cruelty,  the  assault 
of  December  14,  1911.  The  husband  appear- 
ed in  the  case  and  contested  his  wife's  case 
vigorously.  There  was  a  decree  entered  in 
favor  of  the  wife.  The  decree  was  not  made 
at  the  time  of  the  trial,  which  was  had  In 
the  month  of  June,  for  the  reason  that  It  was 
learned  by  the  court  that  the  wife  was  then 
pregnant,  and  after  the  birth  of  the  child, 
which  occurred  on  September  2,  1912,  the 
court  on  September  14,  1912,  filed  findings  of 
fact  and  conclusions  of  law  in  the  case,  and 
a  decree  granting  the  divorce  to  the  wife. 
Among  others,  the  court  found  the  following 
facts: 

"That  the  defendant  is  a  man  of  extremely 
violent  temper,  and  when  he  gets  angry  is  in 
the  habit  of  treating  his  wife  with  great  cruelty. 
That  at  different  times,  from  a  short  time  after 
the  date  of  their  marriage  until  December  14, 
1911,  defendant  without  any  justifiable  cause 
became  violently  angry  with  the  plaintiff,  and 
called  her  by  vile  and  degrading  names,  and  on 
one  of  said  occasions  grabbed  her  by  the  arm 
and  pushed  her  violently  across  the  room,  and 
on  another  occasion  angrily  wrenched  a  gaso- 
line lamp  pnmp  out  of  her  hand.  That  on 
December  14,  1911,  without  any  cause,  and 
over  a  trifiing  difference  between  them  as  to 
whether  he  should  be  permitted  to  read  a  let- 
ter which  plaintiff  had  written  before  she  mail- 
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ed  it,  the  defendant  fell  into  a  violent  rage  and 
made  a  physical  attack  upon  the  plaintiff,  catch- 
ing her  by  the  hair  and  throwing  her  violently 
to  the  floor,  and  got  her  by  the  throat,  and 
choked  her  ao  as  to  leave  finger  printaupon 
her  neck  and  throat,  which  were  black  and  blue 
four  or  five  dayi  afterwards.  At  the  same 
time  he  kicked  her  out  of  the  house,  leaving 
black  and  blue  marks  upon  her  arms  and  body, 
and  in  the  course  of  his  attack  tore  practically 
all  of  the  button  boles  out  of  her  dress.  That 
the  plaintifF  thereupon  left  the  family  home  and 
has  not  since  returned.  That  such  treabnent 
has  endangered  the  life  of  the  plaintiff,  and 
she  cannot  continue  to  live  with  the  defendant 
with  safety." 

Shortly  after  the  decree  was  obtained,  Mrs. 
Wellner,  with  her  babe,  accompanied  her  par- 
eats,  the  Larsons,  to  Oregon,  locating  first  at 
Forest  Grove,  and  subsequently  at  Portland, 
continuing  to  live  with  them  until  July,  1916, 
when  she  married  a  man  by  the  name  of 
Johnson,  with  whom  she  subsequently  resid- 
ed, but  stiU  In  Portland.  In  October,  1918, 
during  the  epidemic  of  Influenza,  Mrs.  John- 
son and  her  husband  both  died  of  that  dis- 
ease within  three  days  of  each  other,  leaving 
the  child,  who  Is  the  subject  of  this  contro- 
versy, in  the  care  of  his  grandparents,  the 
Larsons.  Thereafter  the  Larsons  Instituted 
proceedings  for  the  adoption  of  the  boy,  but 
were  unsuccessfnl,  as  the  father,  Vincent  F. 
Wellner,  contested  the  action,  and  it  was  held 
that  the  father  had  not  willfully  deserted 
his  son,  and  the  case  now  before  us  followed 
Immediately. 

[1]  The  evidence  Is  more  or  less  conflict- 
ing, but  after  a  careful  readingi  and  considera- 
tion of  the  entire  record,  we  are  satisfied  that 
the  trial  conrt,  which  heard  the  evidence  and 
made  the  decree  In  the  divorce  proceeding, 
was  fully  Justified  In  its  findings.  We  are 
convinced  that  Wellner  was  then  a  man  of 
violent  and  uncontrollable  temper,  and  that 
the  Intervening  years  have  not  materially 
changed  his  diaracter  In  this  respect.  His 
farm  Is  a  mile  and  a  half  from  the  nearest 
schoolhouse,  which  appears  to  be  of  the  fron- 
tier, primitive  type.  The  only  woman  living  In 
bis  home  Is  his  unmarried  sister,  62  years  of 
age,  who  is  much  given  to  the  use  of  profane 
and  filthy  langnage  In  her  ordinary  conversa- 
tion, and  that  she  Is  far  from  neatoess  and 
cleanliness  In  her  honsekeeplng  operations. 
Upon  the  other  hand,  the  grandparents,  the 
Larsons,  who  have  had  the  boy  In  their  home 
almost  continuously  from  the  hour  of  his 
birth,  appear  to  be  people  of  some  education 
and  a  degree  of  refinement,  having  a  pleas- 
ant and  comfortable  home  of  their  own,  and 
are  fairly  prosperous.  Their  affection  for 
and  their  devotion  to  the  best  Interests  of 
th«    boy    are    begrond   any    qnestloii,    and 


their  home  is  situated  la  a  dty  where 
the  opportunities  for  the  education  of  the 
child  are  peculiarly  favorable.  We  are  there- 
fore not  left  in  doubt  as  to  what  disposition 
of  the  matter  would  be  for  the  best  Interest 
of  the  chUd. 

[2]  The  learned  counsel  for  the  father, 
however,  urges  that  this  court  is  without  le- 
gal discretion  to  consider  any  such  problem, 
and  calls  our  attention  to  section  1314,  L.  O. 
L.,  which  reads  as  follows: 

"BSvery  guardian  so  appointed  shall  have  the 
custody  and  tuition  of  the  minor,  and  tl)e  care 
and  management  of  bis  estate,  and  shall  con- 
tinue in  office  until  the  minor  shall  haVe  ar- 
rived at  ihe  age  of  twenty-one  years,  or  until 
the  guardian  shall  have  been  discharged  ac- 
cording to  law:  Provided,  however,  that  the 
father  of  the  minor,  if  living,  and  in  case  of  his 
death,  the  mother,  while  she  remains  unmarried, 
being  themselves  ^respectively  competent  to 
transact  their  own  business,  shall  be  entitled 
to  the  custody  of  the  person  of  the  minor,  and 
to  the  care  of  Els  education." 

The  conclndlng  clause  of  tlw  section  quoted, 
consisting  of  the  proviso.  Is  the  portion  there- 
of upon  which  defendant  relies  to  support 
the  contention  that  neither  the  trial  court 
nor  this  conrt  has  any  discretion  in  the  mat- 
ter, but  Is  compelled,  by  the  statute  quoted, 
to  award  the  custody  of  the  boy  to  the  lea- 
ther. The  section  quoted  is  found  In  chapter 
10,  title  16,  li.  O.  U,  which  is  devoted  to  the 
subject  of  prescribing  the  powers  and  duties 
of  a  county  court  in  the  appointment  and 
control  of  guardians  of  minors.  It  has  no 
reference  whatever  to  the  powers  exercised  by 
a  court  of  equity,  and  does  not  undertake  to 
limit  the  Jurlsdlcti(m  of  such  a  court  This 
court  has  always  exercised  the  power,  in 
cases  like  the  pres«it  one,  to  place  the  minor 
child  in  such  custody  as  vrlll  best  protect 
and  safeguard  the  Interests  of  the  minor. 
The  case  of  Barnes  ▼.  Long,  64  Or.  648,  104 
Pac.  296,  25  L.  a.  A.  (N.  a)  172,  21  Ann.  Cas. 
465,  cited  by  appellant,  expressly  asserts  the 
propriety  of  the  exercise  of  such  discretion, 
where  It  says: 

"Of  course,  the  conrt  in  the  interest  of  the 
child  may  take  it  from  the  parents  and  make 
other  provisions  for  it,  but  there  must  be  some 
good  cause  for  so  doing." 

Each  case  must  be  governed  by  its  own 
facts,  the  court  having  in  mind,  at  all  timea, 
the  vrelfare  and  Interests  of  the  minor.  We 
conclude,  therefore,  that  the  trial  court 
reached  a  proper  conclusion,  and  the  decree 
la  therefore  afOrmed. 

McBRIDB,  a  J.,  and  BUBNETTF  and  HABr 
BIS,  JJ.,  concur. 
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MERZOIAN  V.  KLUDJIAN  et  al. 

(S.  F.  9256.) 

(Supreme  Court  of  California.    Jtily  30,  1920. 
Bebearing  Denied  Auc.  26,  1920.) 


1.  Brokers  $=s86(5)— Evidence  held  Ineufll- 
cleat  to  show  proapaetlva  parohaaer  abia  to 
bay. 

In  a  broker's  action  to  recover  a  oommia- 
■ion  for  fumiahing  a  purcbaser  ready,  able,  and 
willing  to  buy,  evidence  showing  prospective 
purchaser's  agreements,  consisting  of  oral 
promises  for  securing  money,  held  insufficient 
to  show  his  ability  to  buy  on  agreed  terms. 

2.  Brokera  «963(5)— Vsndora'  refusal  to  sail 
bald  to  excuaa  tandar  by  parchasar. 

Where  defendant  vendors  refused  to  sell 
before  prospective  purchaser  had  opportunity 
to  show  his  ability  to  make  the  cash  payment 
required,  it  was  unnecessary  for  purcbaser  to 
tender  the  cash  required  to  bind  the  sale. 

3.  Appaal  aad  arror  4=b882(II)  — Praveatlno 
plaiatlfr  broker  from  taati^lag  ta  bis  will- 
lagnaaa  to  aid  purohaaar  did  not  preclude  ob- 
jaotloB  that  ability  of  parohaaer  was  act 
shown. 

In  an  action  for  commission  for  furnishing 
a  party  ready,  willing,  and  able  to  buy,  objec- 
tions by  defendants,  preventing  plaintiff  from 
testifying  on  bis  direct  examination  to  his  will- 
ingness to  help  the  purchaser,  did  not  preclude 
defendants  from  asserting  the  evidence  was  in- 
sufficient to  show  an  able  purchaser,  so  far  as 
it  was  affected  by  plaintilTs  willingness  to  ex- 
tend him  credit  in  making  the  initial  payment, 
iinoe  such  burden  rested  on  plaintifl. 

4.  Appaal  and  error  «=9843(l)— Whara  oanse 
reversed  on  one  ground  dlacusaloa  of  othera 
uanecessary. 

Where  a  case  must  tie  reversed  on  one 
ground,  it  is  unnecessary  to  discuss  other  ob- 
jections presented  by  appellant. 

Angellotti,  C.  J.,  dissenting. 

In  Bank. 

Appeal  fi-om  Superior  Court,  Fresno  Gotin- 
ty;    H.  Z.  Austin,  Judge. 

Action  t^  A.  Merzolan  against  L.  Elud- 
jian  and  another,  individually  and  as  part- 
ners. Judgment  for  plaintiff,  and  defend- 
ants appeal.    Reversed. 

Harry  Sarkislan,  of  Fresno,  for  appellants. 
F.  W.  Docker,  O.  It.  Aynesworth,  and  Astor 
Elmasslan,  all  of  Fresno,  for  respondent. 

LAWLOR,  J.  This  is  an  appeal  by  tlie  de- 
fendants, L.  Kludjlan,  S.  Klndjian,  and  the 
said  L.  Kludjlan  and  S.  Kludjian,  doing  busi- 
ness as  Kludjian  Bros.,  from  a  judgment  In 
favor  of  the  plaintiff,  A.  Merzolan,  In  an  ac- 
tion brought  to  recover  commissions  which 
plaintiff  alleged  he  bad  earned  in  securing 
for  the  defendants  a  purchaser  for  certain 
real  estate  which  they  owned  and  which  they 
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had  employed  him  as  agent  to  sell  on  a  com- 
mission of  5  per  cent  The  record  of 
the  appeal  is  presented  under  the  alternative 
method. 

On  January  16,  1917,  the  defendants  au- 
thorized the  plaintiff  in  writing  to  sell  a 
tract  of  40  acres  of  land  in  Fresno  county, 
together  with  certain  personal  property  con- 
sisting of  agricultural  Implements,  live  stock 
and  other  accessories  used  on  the  ranch. 
The  selling  price  of  this  property  was  to  be 
$20,500,  payable  as  follows:  15,000.00  cash. 
Balance  $1,000.00  per  year  and  Interest."  It 
Is  alleged  in  the  complaint  that  on  or  about 
January  27  the  plaintiff  found  a  purchaser 
who  agreed  in  writing  to  buy  upon  the  own- 
era'  terms,  and  deposited  with  the  plaintiff 
the  sum  of  $100;  that  thereafter  and  prior 
to  February  2  plaintiff  duly  notified  defend- 
ants that  he  had  effected  a  sale  of  the  prop- 
erty; that  the  proposed  purcbaser  and  the 
defendants  were  brought  together  for  the 
purpose  of  consummating  the  sale;  "that 
said  purchaser  did  then  and  there  •  •  • 
offer  to  purchase  •  •  •  the  property"; 
that  the  defendants  thereupon  refused  to 
make  the  sale;  that  the  defendants  had 
agreed  to  pay  the  plaintiff  "a  5  per  cent,  com- 
mission on  the  selling  price"  of  $20,500,  and 
that  the  plaintiff,  having  produced  a  purcha»- 
er  who  was  ready,  able,  and  willing  to  buy, 
la  entitled  to  the  commission.  Judgment 
was  rendered  in  accordance  with  the  prayer 
of  the  complaint  for  $1,026. 
Appellants  raise  three  questions: 


"First  and  foremost  of  which  is  whether  the 
prospective  purcbaser  *  •  •  was  ready,  will- 
ing, and  able  to  purchase;  •  *  •  second, 
whether  the  defendants  eonld  liave  obtained  a 
valid  and  binding  contract  from  the  prospective 
pnrcfaaser;  *  •  •  and  third,  whether  the 
prospective  purchaser  was  produced  as  such 
dnriug  the  life  of  the  contract  of  employment 
of  the  agent  and  l>efore  revocation  of  the 
same." 

[t]  1.  We  shall  first  consider  whether  John 
Hatchegian,  the  prospective  ptirchaser,  was 
ready,  able,  and  willhig  to  make  the  pur- 
chase, and  whether  the  defendants  could 
have  obtained  a  contract  from  him.  In  this 
connection  the  court  found  "that  at  all  times 
said  John  Hatchegian  was  ready,  able,  and 
willing  to  purchase  said  property."  Is  this 
finding  sustained  by  the  evidence?  Hatch- 
egian testified  OB  direct  examination: 

"Q.  About  the  latter  part  of  January,  1917, 
did  you  have  any  conversation  with  Mr.  Mer- 
zolan? A.  Yea,  sir.  •  •  •  On  I  street. 
*  *  *  It  was  further  said,  he  asked  me  $5,- 
000  for  cash  payment,  and  I  said  I  didn't  have 
$5,000.  I  told  him  I  only  had  $2,000  cash,  and 
there  was  anotlier  party,  named  Avadisian,  said 
be  was  willing  to  lend  $500  more.  •  •  • 
Mr.  Mcrzoian  sold  at  that  time.  In  case  Ava- 
disian does  not  loan  you  $500,  I  am  willing  to 
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help  yoa  with  $3,000  so  jon  can  purchase  the 
place.'  *  •  *  Q.  Did  yon  have  any  money 
in  the  bank  or  any  place  at  that  time?  A.  I 
bad  $1,000  in  the  Bank  of  Italy,  and  about 
$1,700  or  $1,600  in  the  First  National  Bank 
of  Fresno.  Then,  aside  from  that,  I  had  an- 
other note  which  was  due  right  away,  $400. 
Q.  And  all  together,  then,  you  had  in  the 
neighborhood  of  $2,000  or  $2,500,  didn't  you? 
A.  I  had  $2,500.  I  had  $2,500,  and  Mr.  Ava- 
disian  was  supposed  to'  give  me  $500.  •  *  * 
I  went  down  and  saw  the  cashier  of  the  First 
National  Bank,  •  •  •  Walrond.  I  asked 
him  if  they  were  willing  to  give  me  $500.  They 
said,  'Yes,  if  you  get  a  couple  of  fellows  to 
sign  on  your  note.'  •  •  •  Mr.  Merzoian  at 
that  time  bad  a  note  tor  $3,000,  and  he  says  his 
commisaion  would  amo'int  to  $1,000,  that  he 
would  deposit  the  $3,000  in  the  bank  and  would 
get  $2,000  and  give  it  to  me." 

On  cross-examination,  he  gave  the  follow- 
ing testimony: 

"Q.  Now,  did  Avadieian  ever  hare  any  con- 
versation with  yott  at  any  time  before  this  par- 
ticular conversation  you  have  spoken  of,  where- 
in he  promised  to  loan  you  $500?  A.  Yes,  lot 
of  other  occasions;  many  times.  •  •  *  He 
has  said  on  many  occasions  if  I  were  to  buy  the 
place  he  would  lend  me  $500.  •  •  •  Q.  Did 
you  at  that  time,  or  at  any  other  time  since, 
agree  as  to  when  you  should  return  that  $600 
to  him?  A.  At  any  time  I  bad  money  I  was 
going  to  pay  him  back.  Q.  Is  Mr.  Avadisian 
related  to  you  by  blood?  A  Godfather  to  my 
children.  *  *  *  Q.  At  the  time  you  signed 
this  paper  [his  agreement  with  Merozian  for 
the  purchase  of  the  property]  you  had  $1,000 
on  deposit  in  the  Bank  of  Italy,  did  you?  A. 
Yes,  sir.  Q.  How  much  money  did  you  have 
on  deposit  in  the  First  National  Bank  of  Fres- 
no? A.  I  don't  remember  correctly;  it  might 
be  $600  or  $500,  I  don't  know  just  exactly; 
and  I  had  a  note  for  $400.  Q.  Do  yon  mean 
to  tell  me  that  on  the  27th  day  of  January, 
1017,  the  day  you  signed  this  agreement,  yon 
had  $1,000  on  deposit  in  the  Bank  of  Italy? 
•  *  •  A.  Yes,  sir.  Q.  And  you  had  $600  or 
$600  at  the  same  time  *  *  *  in  the  First 
National  Bank  of  Fresno,  did  you?  A.  Why, 
I  don't  know,  five  or  six,  I  don't  know;  I  don't 
remember  whether  it  was  $500  or  $000  that  I 
had.  •  •  •  That  is  all  I  had  in  money,  $1,- 
000  in  the  Bank  of  Italy,  and  $500  or  $600  in 
the  First  National  Bank.  •  •  •  I  had  two 
lots,  deeded  to  my  wife.  •  •  *  That  is  all  I 
had.  *  *  *  At  that  time  and  now  I  had 
$2,000,  my  personal  money,  and  Avadisian  was 
going  to  lend  me  $500.  That  is  how  I  make 
$2,500.  *  •  *  Q.  You  speak  of  a  $400  note. 
Who  was  that  given  to  you  by?  •  ♦  •  A- 
One  Michael  Jacob.  He  has  got  80  acres  at 
Lone  Star  and  -40  acres  on  California  avenue. 
The  nature  of  that  note  was  so  that  I  could 
demand  my  money  at  any  time  that  I  need  it. 

"The  C!ourt:  Ask  him  if  he  ever  borrowed 
that  $600  from  Mr.  Avadisian.  A.  No;  I  didn't 
borrow  at  that  time.  •  •  •  Q.  How  much 
did  Mr.  Merzoian  promise  to  help  you  ?  A.  He 
said,  'I  am  willing  to  help  you  from  $2,500  to 
$3,000.'  Q.  Did  he  loan  you  $2,500  to  $3,000 
at  any  time?    A.  No;  he  did  not." 


W.  A.  Piper,  bookkeeper  at  the  First  Na- 
tional Bank  of  Fresno,  testified  that  there 
had  never  been  an  account  at  that  bank  in 
the  name  of  John  Hatcbegian. 

The  plaintiff  succeeded  In  bringing  together 
at  the  oflJce  of  his  attorney,  Astor  Elmas- 
slan,  the  defendants  and  the  prospective  pur- 
chaser, John  Hatcheglan.  On  direct  exam- 
ination the  plaintiff  testlfled  as  follows  re- 
garding this  interview : 

"Q.  Now  what  was  said  at  this  meeting  at 
Mr.  Blmassian's  office?  •  •  *  A.  Mr.  Bl- 
massian  was  present  over  there,  and  there  was 
Mr.  Kludjian  brothers,  Serop  and  Leon  Klud- 
jian,  and  Mr.  Hatcheglan,  he  like  to  buy  the 
place.  •  •  •  I  gave  them  the  $100;  told 
them.  That  is  yonr  deposit.'  They  said  do, 
they  won't  take   it;,  they  don't  like   to  sell. 

*  *  *  Kludjisn  brothers  said  they  don't  like 
to  sell  at  all;  they  said,  'We  have  trouble  with 
my  brother,  we  don't  like  to  sell  the  place.' 
Q.  Was  there  anything  said  kt  that  time  about 
furnishing  an  abstract  of  the  place?     A.  No. 

*  *  *  We  said  about  that,  hot  they  said  they 
don't  like  to  sea" 

On  cross-examination,  he  further  testified 
as  to  what  was  said  at  this  interview: 

"I  talk  about  selling  his  place.  That  is  all  I 
told  him  [Kludjian].  I  told  him  I  got  custom- 
er. •  '•  •  They  say  they  don't  like  to  sell. 
That  is  all  I  know." 

Begardlng  the  same  meeting  In  his  office, 
Elmassian  stated: 

"When  Mr.  Hatchegian  and  Kludjian  broth- 
ers and  Mr.  Merzoian  came  in,  Mr.  Merspian 
told  the  Kludjian  brothers  that  he  bad  sold 
their  property  and  got  a  deposit  from  Mr. 
Hatchegian  of  $100,  and  that  he  wanted  them 
to  bring  the  abstract  so  the  contract  could  be 
drawn  up  and  conclude  the  business,  and  then 
he  says  Mr.  Hatchegian  had  agreed  to  pay  the 
$5,000  and  $1,000  a  year,  and  to  that,  as  I  be- 
lieve, the  older  of  the  Kludjian  brothers  said 
they  would  n,ot  sell.  *  *  *  He  said  they 
would  not  sell  because  they  had  had  trouble 
with  the  other  brother,  who  had  not  signed  the 
contract.  •  •  *  Q.  Now,  •  •  •  did  Mr. 
Hatchegian  make  any  statements  *  *  *  to 
Kludjian  brothers?  A.  Yea,  he  said  he  wanted 
to  buy  the  place  and  pay  $5,000  cash  and  $1,000 
a  year,  but  the  elder  brother  of  the  Kludjian 
brothers  said  they  would  not  selL" 

He  testlfled  as  follows  on  cross-examina- 
tion: 

"Q.  On  the  meeting  at  yonr  office  •  •  • 
Hatchegian  had  made  an  offer  to  buy  that 
place,  hadn't  he?  A.  Yes.  Q.  And  the  Klud- 
jians  had  refused  to  make  the  sale?  A.  fes, 
sir.  *  *  *  It  appeared  that  they  would  not 
sell  the  place.  They  went  out  and  they  'were 
mad;  and  that  was  the  whole — the  final  trans- 
action. *  *  *  Q.  Then  they  absolutely — in 
your  conversation — absolutely  refused,  said, 
'No,  we  are  not  going  to  sell'?    A.  They  dkU" 

Mattlngly  t.  Pennle,  106  GaL  614.  89  Pac 
200,  45  Am.  St  Rep.  87,  was  an  action  to  re- 


Digitized  by 


Google 


CaL) 


MERZOIAK  T.  KLCDJIAN 
(1*1  P.) 


675 


cover  cpmmlsaloiis  tor  the  sale  of  mining 
stock.  The  plaintiff  alleged  that  by  a  writ- 
ten contract  he  had  been  authorized  to  ne- 
gotiate a  sale  of  stock  belonging  to  defend- 
ant's intestate;  tliat  he  had  a  purchaser 
who  was  ready,  able,  and  willing  to  buy, 
and  that  the  defendant's  intestate  bad  re- 
fused to  selL  The  court,  reversing  the  Judg- 
ment of  the  lower  court  in  favor  of  the 
plaintUr,  said,  (105  Gal.  at  page  522,  39  Pac. 
at  page  203,  46  Am.  St.  Bep.  87): 

"The  evidence  ii  also  insufiSdent  to  show  that 
the  supposed  purchaser  bad  the  ability  to  pur- 
chase the  stock  at  the  price  named.  The  only 
evidence  on  that  point  is  liis  own  testimony. 
*  *  *  That  testimony  amounted  to  nothing 
more  than  a  statement  of  bis  belief  that  per- 
sons not  bound  by  contract  to  do  so  would  have 
advanced  the  money;  and  it  is  clearly  not  such 
evidence  as,  under  section  183S  of  the  Code  of 
Civil  Procedure,  would  Jnstify  the  jury  in  find- 
ing that  he  had  the  ability  to  pay." 

McCune  V.  Badger,  126  Wis.  186, 105  N.  W. 
667,  was  an  action  to  recover  a  commission 
for  the  sale  of  real  estate  alleged  to  have 
been  earned  by  plaintiff.  The  trial  court  di- 
rected a  verdict  for  the  defendant.  We  quote 
from  the  opinion  of  the  court: 

"We  are  unable  to  find  any  reasonabl:^  dear 
evidence  that  appellant  found  a  purchaser  able 
and  willing  to  take  respondent's  property  and 
pay  therefor  the  amount  in  cash  which  it  is 
conceded  she  was  to  have.  *  *  •  The  most 
appellant  claims  he  accomplished  was  to  pro- 
duce a  person  willing  to  take  the  property  so 
that  respondent  could  realize  her  price  upon  con- 
dition of  appellant's  furnishing  or  procuring 
the  money  necessary  therefor  in  excess  of  $2,- 
000,  and  that  he  had  promise  of  loans  to  en- 
able him  to  do  sa  He  did  not  pretend  his  par- 
ty was  ever  in  drcumstances  to  accept  a  deed 
of  the  property  and  pay  the  required  amount 
of  money  therefor,  except  upon  condition  that 
certain  persons,  who  bad  promised  to  loan  the 
money  to  him  on  the  property,  redeemed  the 
promise.  •  *  •  The  arrangement  daimed  to 
have  been  made  contemplated  the  passing  of  the 
title  to  the  property  to  the  proposed  purchaser 
in  order  to  enable  him  or  the  appellant  to  bor- 
row money  thereon  with  which  to  pay  there- 
for." 

In  the  instant  case,  the  evidence  we  liave 
quoted  (and  no  other  evidence  was  intro- 
duced as  to  the  alleged  readiness,  ability, 
and  willingness  of  the  prospective  purchaser), 
considered  in  the  light  most  favorable  to  re- 
spondent, shows  that  Hatchegian  had  $1,000 
In  the  Banic  of  Italy,  $500  or  $600  in  the 
Elrst  National  Bank  of  Fresno,  a  demand 
note  for  $400,  and  the  verbal  promises,  made 
without  any  consideration  therefor,  of  Ava- 
dlslan  and  the  plaintiff  to  lend  him  $5(X) 
and  $2,000,  respectively.  Hatchegian,  as  we 
have  seen,  admitted  tiiat  he  had  not  bor- 
rowed the  money  from  Avadislan  or  the 
plaintiff.  He  testified  that  he  had  "two  lots 
deeded  to  my  wife,"  but  he  did  not  state 
whether  he  could  have  borrowed  money  on 


that  property.  Moreover,  it  cannot  be  said 
that  his  testimony  is  at  all  certain  as  to 
his  available  assets,  and,  as  we  have  shown, 
an  official  of  one  of  the  banks  in  which  he 
asserted  he  had  money  on  deposit  stated  that 
they  had  never  had  an  account  there  in  his 
name.  In  our  opinion,  the  facts  clearly  fall 
within  the  rule  announced  in  Mattlngly  v. 
Pennie,  supra,  and  McCune  v.  Badger,  supra. 
Respondent  cites  McCabe  v.  Jones,  141 
Wis.  640,  124  N.  W.  486,  an  action  by  a  real 
estate  broker  to  recover  commissions  for  ne- 
gotiatiiig  a  sale  of  real  property,  where  the 
evidence  was  held  sufficient  to  sustain  a  find- 
ing that  the  purchaser  procured  by  the  plain- 
tiff was  "able"  to  make  the  purchase.  Ac- 
cording to  the  opinion,  "the  parties  agreed 
that,  if  plaintiff  would  Induce  Leach  to  pur- 
chase defendant's  farm  and  personal  prop- 
erty at  the  price  of  $13,000  and  pay  there- 
for $7,000  In  cash  and  convey  by  good  title 
Leach's  residence  property  In  Oshkosh,  free 
of  incumbrance,  defendant  would  sell  at  that 
price  and  would  pay  plaintiff  $25D."  The 
court  continued: 

"ne  trial  Judge  reversed  the  answer  to  the 
second  question  because  in  bis  judgment  the 
evidence  was  conclusive  that  Leach  was  not 
ready,  able,  and  willing  to  make  the  trade,  and 
the  only  question  m  the  case  is  whether  this  rul- 
ing is  correct.  The  evidence  on  tliis  question 
was  substantially  as  follows:  Leach's  home- 
stead in  Oshkosh  was  subject  to  a  mortgage  of 
$2,000.  Leach  testified  that  he  owned  $10,000 
worth  of  uninoumbered  property  in  Oshkosh  ouf- 
side  of  hit  homeatead;  that  be  arranged  with- 
one  Elmer  Clark  to  let  him  have  97,000  upon 
mortgage  on  the  Jones  [defendant's]  farm  iat 
the  time  the  papers  should  l>e  exchanged ;  that 
he  had  alto  provided  to  turn  over  hit  homettead 
clear  of  inoumJyranoe ;  that  these  arrangements 
were  complete  before  and  at  the  time  when  the 
trade  was  to  be  completed.  Clark  testified  that, 
in  accordance  with  Leach's  request  he  bad  the 
$7,000  ready  in  hand  to  loan  to  Leach  on  the 
Jones  farm,  and  kept  the  money  ready  for  two 
months.  *  *  •  There  v>at  no  evidence  to  oon- 
tradiot  thit  tettimony  of  Leaeh  and  Clark,  nor 
teat  there  any  evidence  tending  to  throw  doubt 
upon  their  good  faith  or  upon  the  ability  of  «- 
ther  of  them  to  carry  out  the  arrangements 
which  they  testified  they  were  ready  and  willing 
to  carry  out" 

In  our  opinion,  the  facts  which  we  have 
italicized  are  clearly  distinguishable  from 
those  in  the  case  at  bar. 

[2]  It  appears  from  the  evidence,  which 
we  have  already  set  forth,  that  the  appel- 
lants' refusal  to  sell  to  Hatchegian  was  made 
before  he  had  an  opportunity  to  show  wheth- 
er he  was  able  to  make  the  cash  payment 
of  $5,000,  and  that  such  refusal  could  not 
liave  been  based  upon  the  asserted  inability 
of  Hatchegian  to  complete  the  purchase. 
This  refusal  to  proceed  with  the  transaction 
rendered  it  unnecessary  for  Hatchegian  to 
tender  the  cash  required  to  bind  the  sale. 
9.  Corpus  Juris,  p.  600,  and  cases  there  cited. 
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This  point,  bowever.  Is  not  urged  by  the  re- 
spondent. His  brief  is  devoted,  principally, 
to  a  discussion  of  appellants'  contention  as 
to  the  Insnflaciency  of  the  etidence  to  show 
that  Hatchegian  was  reedy,  able,  and  willing 
to  make  the  purchase. 

[3]  Respondent  daims  that  the  appellants 
are  precluded  from  questioning  the  suGBcien- 
cy  of  the  evidence  as  to  the  financial  ability 
of  Hatchegian  so  far  as  it  Is  affected  by  the 
respondent's  willingness  to  extend  him  cred- 
it in  making  tlie  initial  payment.  We  quote 
from  the  direct  examination  of  the  respond- 
ent: 

"Q.  Did  you,  Mr.  Merzoian,  malce  any  state- 
ment about  being  willing  to  help  Mr.  Hatchegian 
purchase  the  place?  A.  Yes,  sir.  Q.  And  did 
you  make  it  at  that  time?    A.  Yes,  sir, 

"Mr.  Sarkiaian  (attorney  for  the  defendants): 
Now,  if  your  honor  please,  we  object  to  that; 
that  is  only  a  matter  of  defense. 

"The  Court:  That  is  right  Mr.  Sarkiaian. 
Please,  your  honor,  that  is  anticipating  the  de- 
fense. 

"The  Court:  Perhaps  the  prospective  pur- 
chaser would  be  the  most  competent  to  testify 
to  his  ability  to  pay.  I  think  perhaps  we  had 
better  wait  for  itat." 

With  regard  to  this  ruling  respondent's 
contention  in  his  supplemental  brief  thus 
states  his  position: 

"The  ground  upon  which  the  objection  of  de- 
fendant was  made  and  upon  which  the  court 
ruled  out  this  evidence  was  that  the  matter  was 
properly  one  of  defense;  that  it  was  rebuttal 
only  and  could  not  be  introduced  as  a  part  of 
the  plaintiff's  original  case;  that  the  burden 
was  on  tbe  defendants  to  prove  the  contrary, 
and  that  in  the  absence  of  such  proof  it  would 
stand  admitted  that  the  persons  who  had  offered 
to  loan  Hatchegian  money  to  make  this  pnrchase 
•  •  •  were  able  to  make  their  promises  good. 
Having  prevailed  upon  this  theory  and  kept  out 
all  evidence  for  the  plaintiff  upon  this  point,  he 
cannot  now  be  heard  to  complain  that  the  trial 
court  applied  his  theory  consistently  and  gave 
judgment  against  him  without  any  evidence  up- 
on this  point  to  sustain  its  findings." 

The  respondent  does  not  contend  that  the 
exclusion  of  this  testimony  constituted  error. 
It  may  be  observed,  however,  since  the  judg- 
ment must  lie  reversed  and  the  cause  remand- 
ed for  a  new  trial,  that  it  was  a  part  of 
the  plaintiffs  case  in  chief  to  show  that 
Hatchegian  was  ready,  abl^  and  willing  to 
make  the  purchase,  and  this  could  be  done 
by  proof  either  that  be  bad  the  funds  tn 
band,  in  wliole  or  in  part,  or  that  he  com- 
manded resources  upon  which  he  could  ob- 
tain the  requisite  credit.  What  respondent 
does  contend  is  that  appellants  are  precluded 
from  asserting  that  the  evidence  is  insuffi- 
cient to  show  that  Hatchegian  was  finan- 
cially responsive.  We  do  not  think  this  con- 
tention can  be  sustained.  Hatchegian  him- 
self did  not  have  sufilcient  funds.    He  was  re- 


lying in  part  upon  ciedlt  From  what  ws 
have  already  said,  it  Is  plain  diat  his  re- 
sources consisted,  apart  from  the  $1,000  in 
the  bank  and  the  $400  note,  not  of  tangible 
credits,  but  of  unenforceable  promises.  It 
is  not  even  claimed  that  he  bad  a  promise 
from  his  wife  to  convey  to  him  the  two  lots 
which  he  declared  stood  in  her  name.  It  vras 
upon  these  considerations  that  we  reached 
tlie  conclusion  that  the  evidence  does  not 
support  the  findings  that  plaintiff  produced 
a  purchaser  who  was  ready,  able,  and  will- 
ing to  buy  the  property. 

[4]  2.  In  view  of  the  insufllciency  of  the 
evidence,  it  will  not  be  necessary  to  discuss 
the  third  question  presented  by  appellants— 
whether  the  contract  of  agency  was  revoked 
before  the  plaintiff  produced  the  purchaser. 
Judgment  reversed. 

We  concur:  SHAW,  J.;  OLNKY,  J.;  LEN- 
NON,  J.;   WILBUR,  J. 

ANGELLOm,  O.  J.  1  dissent,  for  the 
reason  that  I  am  of  the  opinion  ttiat  the 
evidence  sufficiently  supports  the  finding  of 
the  trial  court  that  the  proposed  purchaser 
was  "ready,  able,  and  willing  to  purchase 
said  property  upon  the  terms  and  conditions 
set  forth  in  said  instrument.'' 


(183  Cat  270) 

MARTIN  V.  HILDEBRAND  et  aL 
(8.  F.  9004.) 

(Supreme  Court  of  California.       Jane  26, 
1920.    Rehearing  Denied  July  22, 1920.) 

1.  Appeal  and  error  «=950l(3)— Bill  of  excep- 
tions Insufflcient  te  permit  consideration  sf 
evidence. 

Where  bill  of  exceptions  contains  no  spec- 
ifications of  the  particulars  wherein  the  evi- 
dence is  insufficient,  the  questioB  of  sufficiency 
of  the  evidence  to  sustain  the  findings  can- 
not be  considered. 

2.  Mortgages  <S=»300— OfTar  to  purchase  not 
sufficient  tender. 

An  offer  to  purchase  a  note  and  mortgage 
and  a  tender  of  the  amount  due  thereon  did 
not  operate  either  to  extinguish  the  obliga- 
tion for  the  debt  or  to  terminate  the  lien  of 
the  mortgage,  and  holder  of  mortgage  on  fore- 
closure was  entitled  to  interest  up  to  foreclo- 
sure and  a  reasonable  attorney's  fee. 

3.  Mortgages  iS=3580— Expenses  la  suit  as  to 
title  to  mortgage  not  taxable  os  foreolosare. 

On  foreclosure  of  a  mortgage  providing  that 
mortgagors  should  pay  all  moneys  expended  by 
the  mortgagee  for  the  prosecution  or  defense 
of  any  action  in  regard  to  the  property,  ex- 
penses incurred  in  a  suit  wherein  holder  ob~ 
tained  an  assignment  were  erroneously  taxed 
as  costs. 
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In  Bank. 

Appeal  from  Superior  Conrt,  City  and 
County  of  San  Franclaco;  John  T.  Nourse, 
JndgA. 

Action  by  Oeorge  J.  Martin  against  B^mest 
H.  Hlldebrand  and  others.  Judgment  for 
plaintiff,  and  defendants  appeaL  Modified 
and  aflarmed. 

Paul  A.  McCarthy,  R.  W.  Glllogley,  and 
Walter  Christie,  all  of  San  Francisco,  for 
appellants. 

John  H.  Crabbe,  of  San  Francisco,  for  re- 
spondent. 

SHAW,  J.  The  plaintiff's  complaint  states 
a  cause  of  action  in  favor  of  the  plaintiff  for 
the  foreclosure  of  a  mortgage  on  certain  land 
executed  by  the  defendants  Hlldebrand  and 
Lettlch  to  the  Humboldt  Savings  Banlc  to  se- 
cure the  payment  of  a  note  of  ^,000  dated 
December  26,  1912,  due  December  26,  1914, 
and  bearing  interest  at  6  per  cent,  per  annum 
payable  monthly,  in  advance  and  compounded 
monthly  If  not  paid  whte  doe.  The  mortgage 
was  assigned  to  the  platntlfl  by  an  Instru- 
ment dated  February  5,  1916,  which  was  de- 
livered to  the  plaintiff  on  July  27,  1916. 

The  defendants'  answer  alleged  that  on 
August  9,  1916,  the  defendants  Hlldebrand 
and  Lettlch  offered  to  the  plaintiff  the  sum 
of  $3,146.60  and  demanded  of  plaintiff  the  re- 
turn and  cancellation  of  said  note  and  mort- 
gage and  a  satisfaction  thereof,  which  offer 
the  plaintiff  refused,  and  that  defendants 
have  ever  since  been  ready,  willing,  and  able 
to  pay  said  sum  of  money  In  discharge  of 
said  note  and  mortgage. 

The  court  found  "that  on  August  9,  1916, 
the  defendants,  HUdebrand  and  Lettlch,  of- 
fered to  plaintiff  in  gold  coin,  the  sum  of  $3,- 
146.50,  and  demanded  from  plaintiff  an  as- 
signment of  said  note  and  mortgage";  that 
said  defendants  did  not  then  state  whether 
the  offer  was  on  their  own  behalf  as  Junior 
mortgagees,  or  as  owners,  or -as  agents  tor 
the  owner  of  the  real  property;  and  that  the 
plaintiff  rejected  said  offer  because  It  was 
in.suflicient  in  manner  and  In  the  amount  of- 
fered. 

[1]  A  motion  for  a  new  trial  was  made  on 
the  genera]  ground  of  the  "Insufficiency  of 
the  evidence  to  jtistlfy  the  decision."  The 
appeal  is  supported  by  a  bill  of  exceptions 
which  contains  no  8p«>Iflcatlons  of  the  par- 
tlcnlars  wherein  the  evidence  is  insufficient. 
Consequently  "the  question  of  sufficiency  of 
the  evidence  to  sustain  the  findings  cannot 
be  considered."  MHlar  v.  Millar,  175  Cal. 
799,  167  Pae.  S94,  L.  R.  A,  1918B,  415,  Ann. 
Cas.  1918E,  184:  Hawley  v.  Harrington,  162 
CaL  188,  92  Pac.  177;  Carter  ▼.  Canty,  186 
Pac.  S47.  nie  defense  that  the  mortgage 
lien  was  extlngnlsbed  by  a  tender  of  pay- 
ment must  therefore  be  considered  upon  the 
findings  alone. 


MARTIN  V.  HILDEBRANJ) 
(lai  p.) 

[2]  According 


677 


to  the  findings,  the  offer 
made  by  the  defendants  to  the  plaintiff  on 
August  9  was  not  an  offer  to  pay  or  discharge 
the  mortgage  debt,  but  was.  In  effect,  an  of- 
fer of  the  money,  coupled  with  a  demand  for 
an  assignment  of  the  mortgage  to  the  defend- 
ants. It  was  'an  offer  to  purchase  the  note 
and  mortgage,  not  an  offer  to  pay  or  dis- 
charge the  mortgage  debt  Such  an  offer 
does  not  operate  either  to  extinguish  the  ob- 
ligation for  the  debt  or  td  terminate  the 
lien  of  the  mortgage.  The  court  did  not  err 
In  giving  Judgment  for  the  amount  due  on 
the  mortgage  with  Interest,  including  the  rea- 
sonable fee  for  plaintiff's  attorney  in  fore- 
closing the  mortgage,  and  costs. 

[8]  In  addition  to  these  items  the  court  al- 
lowed to  the  plaintiff  and  included  in  the 
Judgment,  sums  amounting  to  $159.60  on  ac^ 
count  of  expenditures  made  by  the  plaintiff 
before  the  assignment  to  him  of  the  said 
mortgage  as  the  costs  and  expenses  of  cer- 
tain litigation  arising  out  of  an  action  by 
Martin  against  the  defendants  to  quiet  the 
title  to  the  same  tract  of  land.  In  that  case 
an  order  was  made  requiring  the  Humboldt 
Savings  Bank  to  assign  the  note  and  mort- 
gage to  the  plaintiff,  and  the  defendants 
sought  to  annul  the  order  by  a  proceeding  In 
certiorari  in  the  Supreme  Court,  In  which 
they  were  unsuccessful.  Hlldebrand  v.  Su- 
perior Court,  173  Cal.  86,  159  Pac.  147.  The 
$159.50  above  mentioned  was  for  costs  and 
attorney  fees  Incurred  by  the  plaintiff  in 
making  his  defense  thereto.  We  are  of  the 
opinion  that  they  were  improperly  charge- 
able as  costs  in  this  foreclosure  proceeding. 
They  were  not  Incurred  on  behalf  of  the  hold- 
er of  the  mortgage,  or  for  Its  benefit,  nor  to 
protect  the  mortgaged  property,  but  soldy 
for  the  purpose  of  carrying  out  the  desire  Of 
the  plaintiff  to  obtain  an  assignment  of  the 
mortgage  to  himself.  The  mortgage  provided 
that  the  mortgagors  should  pay  aU  moneys 
expended  by  the  mortgagee  "for  the  prosecu- 
tion or  defense  of  any  action  In  regard  to 
said  pr(^>erty."  But  this  did  not  require 
them  to  pay  sums  expended  by  a  would-be 
purchaser  of  the  mortgage  in  the  effort  to  ob- 
tain an  assignment  thereof.  It  follows  there- 
fore that  the  Judgment  is  excessive  In  t&e 
amount  of  $169.50  and  is  to  that  extntt  er- 
roneous. It  win  be  unnecessary  to  reverse 
the  Judgment  for  this  error.  The  proper  re- 
sult can  be  reached  by  a  modification  there- 
of deducting  that  sum  from  the  amount  of 
the  Judgment  and  affirming  It  as  so  modified. 

It  Is  ordered  by  the  court  that  the  Judg- 
ment appealed  from  be  modified  by  deducting 
from  the  amount  thereof  the  sum  of  $159.50 
and  that  as  so  modified  said  Judgmmt  be  af- 
firmed. 

We  concur:  ANGBLLOTTI,  O.  J.;  OLNEI, 
J.;  WILBtTR,  J.;  LAWLOR,  J.;  LBJNNON, 
J.;    SLOANB,  J. 
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BENVENUTO'8  ESTATE. 
(L.  A.  6375.) 


(Supreme  Court  of  California.    Joly  27,  19SiO. 
Rehearing  Denied  Aug.  28,  1920.) 

1.  Executors  and  admlDlstraton  «=3l37— Pre- 
llffllnary  order  authoriziog  sale  of  property 
unneoessary. 

The  effect  of  the  amendment  of  Code  CiT. 
Proc.  i  1536,  by  St  1919,  p.  1179,  in  omit- 
ting the  requirement  that  a  sale  of  a  dece- 
dent's property  must  be  on  order  of  court,  is 
tliat  a  preliminary  order  is  not  required  to 
authorize  the  administrator  or  executor  to  ne- 
gotiate a  sale  of  property  for  the  purposes 
for  which  a  sale  is  authorized  by  the  section. 

2.  Executor*  and  administrator*  «=>  1 37— De- 
cision as  to  necessity  for  sale  required  on 
hearing  of  return  for  eonflnmatlon. 

The  effect  of  the  amendment  of  1919  upon 
Code  Civ.  Proc.  {  1536,  regulating  the  sale 
of  decedent's  estates,  is  that  the  queationa 
whether  a  sale  is  necessary  and  for  the  best 
interest  of  the  estate  are  now  decided  on  the 
hearing  of  the  return  of  sale  and  application 
for  confirmation,  instead  of  on  a  petition  for 
an  order  of  sale,  as  formerly  provided  by  sec- 
tions 1640,  1542,  1543,  and  1544. 

3.  Descent  and  distribution  <s=>3— Decedent's 
property  vests  In  heirs  at  death,  subject  to 
laws  then  In  force. 

The  property  of  an  intestate  decedent  vests 
in  his  heirs  on  his  death,  subject  to  the  burdens 
imposed  on  it  by  the  law  in  force  at  that  time 
for  the  purpose  of  paying  the  debts  of  the 
decedent  and  the  expenses  of  the  administration 
of  the  estate,  and  also  subject  to  the  sale  by 
the  executor  or  administrator  for  such  reasons 
and  purposes  as  may  then  be  authoriied  by 
law. 

4.  constitutional  law  «=393  ( I )— Extent  to 
which  the  Legislature  may,  by  amendment  of 
law  after  death  of  Intestate,  Impose  addition- 
al  burdens  thereon,  stated. 

The  Legislature  cannot,  by  amending  the 
law  after  the  death  of  an  intestate,  impose 
on  his  property  any  new  or  additional  burdens, 
or  authorise  a  sale  thereof  for  new  reasons  or 
other  purposes;  but  it  may  enact  new  laws 
prescribing  a  different  mode  of  procednre  for 
making  and  confirming  sales  to  satisfy  such 
purposes  or  carry  out  such  objects  as  were 
provided  for  by  the  law  as  it  was  enforced  at 
his  death. 

5.  Execnton  and  administrators  e=>35 1— Ad- 
ditional bond  for  sale  required;  "ordered." 

Code  Civ.  Proc.  f  1389,  providing  that  the 
court  may  direct  the  giving  of  an  additional 
bond  whenever  the  sale  of  any  real  estate  be- 
longing to  the  estate  "is  ordered,"  unless  the 
bond  already  given  is  sufficient,  is  not  made 
inapplicable  by  the  amendment  of  1919  elim- 
inating the  necessity  for  a  preliminary  order 
for  sale,  since  the  sale  is  "ordered"  when  it  is 
confirmed  and  the  deed  is  directed  to  be  made. 


6.  ConstltntlonaJ  law  ^s»306— Exeentors  aid 
administrators  «s»337— Amendment  of  stat* 
nte  regnlating  sale  of  decedent's  property 
held  not  to  deprive  heirs  of  right  to  aotlee. 

The  amendment  of  1919  to  the  law  relat- 
ing to  the  sale  of  decedent's  property,  eliminat- 
ing the  necessity  of  a  preliminary  order  of 
sale,  is  not  invalid  as  depriving  the  heirs  of 
their  right  to  personal  notice  of  the  sale  pro- 
ceedings, as  provided  in  Code  Civ.  Proc.  { 
1380,  since  the  notice  required  to  be  given  on 
the  filing  of  a  return  Of  sale  is  sufficient  t» 
constitute  due  process  of  law. 

7.  Constitutional  law  «=993(l)— Executors  and 
administrators  $=>36 1— Amendment  of  stat- 
ute regulating  sale  of  decedent's  property  or 
credit  held  valid. 

The  amendment  of  1919,  repealing  Code 
Civ.  Proc.  I  1544,  prohibiting  the  administrator 
from  selling  real  property  on  a  credit  exceed- 
ing one  year  and  making  the  limit  of  credit 
to  be  given  by  the  administrator  discretionary, 
held  not  invalid  as  to  pending  administration 
cases;  it  being  a  mere  incident  of  the  power 
to  sell  property  for  the  payment  of  debts. 

8.  Executors  and  administrators  «»320  — 
Amendments  regulating  sale  held  prospective. 

The  amendments  of  1919  to  the  law  regu- 
lating the  sale  of  decedent's  property  are  pros- 
pective, in  that  they  do  not  apply  to  proceed- 
ings already  completed  at  the  time  they  were 
enacted,  but  are  applicable  to  all  proceedings 
begun  thereafter,  including  pending  adminis- 
trations, so  that  they  cannot  be  considered  re- 
troactive without  expressed  declaration  to  that 
effect,  when  applied  to  the  sale  of  the  prop- 
erty of  a  decedent  who  died  before  the  amend- 
ments were  enacted. 

In  Bank. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;  S.  B.  Crow,  Jndgie. 

In  the  matter  of  the  estate  of  Pietro  Ben- 
venuto,  deceased.  From  an  order  confirming 
a  sale  of  real  estate  by  Jarrett  T.  Richards, 
administrator,  Pastine  Maddalena  Benvenuto 
appeals.    Affirmed. 

A.  C.  Postel,  of  Santa  Barbara  (O.  H.  Brock, 
of  Los  Angeles,  of  counsel),  for  api)ellant 

Richards,  Heaney  &  Price,  of  Santa  Bar- 
bara, for  respondent. 

SHAW,  3.  This  Is  an  appeal  from  an  or- 
der confirming  a  sale  of  real  estate  made  by 
the  administrator  of  the  estate  of  said  de- 
cedent. The  administrator  did  not  file  any 
petition  for  an  order  autborlzing  a  sale,  nor 
was  such  order  ever  made.  He  filed  a  return 
of  the  sale  and  asked  confirmation  thereof 
by  the  court  Notice  of  the  bearing  on  tbe 
return  was  given  as  provided  by  section  1552 
of  the  Code  of  Civil  Procedure  as  amended  In 
1919.  At  the  hearing  tbe  court  made  findings 
In  accordance  with  tbe  allegations  of  tbe 
return,  and  thereupon  confirmed  tbe  sale. 
Herein  the  administrator  and  tbe  court  below 
proceeded  under  tbe  authority  of  the  provl- 
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etons  of  the  act  which  took  effect  July  25,  f  a  written  request  to  the  executor  or  admlnls- 


1919,  amending  sections  1516, 1517, 1522, 1523, 
1525,  1536,  1545,  1547,  1549,  1552,  1554,  1555, 
1559,  1565,  and  1570  of  the  Code  of  Cavil  Pro- 
cedure, and  of  the  act  taking  effect  on  the 
same  date  repealing  sections  1537,  1538,  1539, 
1540,  1542,  1543,  and  1644.  Stats.  1919,  p. 
1177. 

The  decedent  died  Intestate  on  November 
22,  1911.  His  property,  of  course,  descended 
to  and  vested  in  his  heirs  at  that  date,  sub- 
5ect  to  administration  In  accordance  with  the 
law  then  In  force.  It  is  contended  by  the 
appellant,  who  is  the  widow  and  heir  of  said 
decedent,  that  the  amendment  of  1919  Is  in- 
valid -nith  respect  to  the  estates  of  persons 
who  died  before  the  amendment  took  effect. 
She  claims  that  it  imposes  additional  burdens 
upon  the  property,  and,  If  operative,  would 
divest  rights  of  the  heirs  which  were  previ- 
ously vested  in  them.  The  amendment  made 
no  change  in  section  1516,  except  that  it  omits 
the  words  "as  the  court  may  direct"  from  the 
clause  declaring  that  the  property  of  the  es- 
tate "may  be  sold  as  the  court  may  direct,  in 
the  manner  prescribed  In  this  chapter.!" 
Section  1517,  prior  to  the  amendment  of  1919, 
provided  that— 

"No  sale  of  any  property  of  an  estate  of  a 
decedent  is  valid  unless -made  under  order  of 
the  superior  conrt,  except  as  otherwise  pro- 
vided In  this  chapter." 

The  amended  section  omits  this  clause  and 
in  lieu  thereof  declares  that — 

"The  executor  or  administrator  may  sell  any 
property  of  the  estate  of  a  decedent  without 
order  of  court,  and  at  either  public  or  private 
sale,  as  the  executor  or  administrator  may  de- 
termine." 

The  remainder  of  the  section  declares  ex- 
pressly "that  no  sale  of  such  property  U  valid 
unless"  reported  under  oath  to  and  confirmed 
by  the  court.  Section  1536,  prior  to  the 
amendment,  read  as  follows: 

"When  a  sale  of  property  of  the  estate  is  nec- 
essary to  pay  the  allowance  of  the  family,  or 
the  debts  outstanding  against  the  decedent,  or 
the  debts,  expenses,  or  charges  of  administra- 
tion or  legacies ;  or  when  it  appears  to  the  <at- 
isfaction  of  the  oourt  tttat  it  is  for  the  advan- 
tage, benefit,  and  best  interests  of  the  estate, 
and  those  interested  therein,  that  the  real  es- 
tate, or  some  part  thereof,  be  sold,  the  ezecator 
or  administrator  may  sell  any  real  as  well  as 
personal  property  of  the  estate,  iipon  the  order 
of  the  oourt." 

[1]  In  the  section  as  amended  the  italicized 
words  are  omitted.  The  effect  Is  that  a 
preliminary  order  of  the  court  is  no  longer 
required  in  order  to  authorize  the  administra- 
tor or  executor  to  negotiate  a  sale  of  the 
property  of  the  estate  for  the  purposes  and 
reasons  for  whidi  a  sale  is  authorized  by 
the  section.  It  is  further  to  be  noted  that 
section  1380  of  the  said  Code  provides  that 


trator,  stating  his  post  office  address  and 
that  he  requires  special  notice  of  the  filing 
of  petitions  for  sales  of  property  and  certain 
other  petitions  described,  and  that  thereafter 
notice  of  the  filing  of  such  petitions  shall  be 
served  upon  such  party  within  two  days  after 
the  filing  thereof,  either  personally  or  by 
United  States  mall,  and  that  the  court,  upon 
the  hearing  of  the  petition,  shall  find  and 
declare  that  such  notice  has  been  given.  The 
appellant,  prior  to  the  sale  in  question,  gave 
to  the  administrator  the  notice  as  provided  in 
this  section. 

[2]  The  amendment  of  section  1552  made 
no  change  in  the  manner  of  giving  notice  of 
the  hearing  of  the  return  of  sale.  The  notice 
was  given  in  the  present  case  in  the  manner 
prescribed  and  in  addition  thereto  the  notice 
as  required  by  section  1.380  as  aforesaid.  The 
appellant  appeared  at  the  hearing.  In  its 
order  confirming  the  sale  the  court  states 
that  the  sale  was  made  without  any  order  of 
the  court  first  had  or  obtained,  and  without 
serving  any  notice  upon  said  appellant  of  the 
application  for  such  order,  but  that  the  ap- 
pellant received  due  perscmal  notice  of  the 
filing  of  the  return  of  sale  and  of  the  date  of 
the  hearing  thereof.  The  amendment  to  sec- 
tion 1652,  however,  provided  that  upon  such 
hearing  the  court  "must  examine  into  the 
necessity  for  the  sale,  or  the  advantage,  ben- 
efit and  Interest  of  the  estate  in  having  the 
sale  made,  and  must  examine  the  return  and 
witnesses  In  relation  to  the  sale,  and  If  good 
reason  does  not  exist  for  such  sale,"  or  if  It 
was  unfair,  or  for  less  than  Its  value,  the 
court  may  vacate  the  sale  or  direct  a  new 
sale.  The  change  made  by  the  amendment  in 
this  respect  is  that  the  questions  whether  a 
sale  is  necessary  for  payment  of  debts,  ex- 
penses of  administration  or  legacies,  and 
whether  a  sale  would  be  for  the  advantage, 
benefit,  and  best  Interests  of  the  estate,  as 
provided  In  section  1636,  are  now  to  be  de- 
cided upon  the  hearing  of  the  return  of  sale 
and  application  for  confirmation  thereof,  in- 
stead of  upon  the  hearing  of  the  petition  for 
an  order  of  sale  as  formerly  provided  by  sec- 
tions 1540,  1542,  1543,  and  1544,  which  sec- 
tions were  repealed  by  the  amending  act  of 
1919. 

[3, 4]  The  principles  governing  the  question 
of  tile  validity  of  the  amendments,  with  re- 
spect to  estates  of  persons  previously  de- 
ceased, are  well  established.  The  property 
of  an  intestate  decedent  vests  in  his  heirs 
upon  his  death,  subject  to  the  burdens  Im- 
posed upon  it  by  the  law  in  force  at  that  time 
for  the  purposes  of  paying  the  debts  of  tha 
decedent  and  the  expenses  of  the  administra- 
tion of  the  estate,  and  also  subject  to  sale 
by  the  executor  or  administrator  for  such 
reasons  and  purposes  as  may  be  then  author- 
ized by  law.  But  the  Legislature  cannot,  by 
amending  the  law  after  his  death.  Impose 
any  person  interested  in  an  estate  may  make  |  upon  the  property  of  a  decedent  any  new  or 
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additional  bnrdraia,  or  authorize  a  sale  there- 
of for  new  reasons  or  other  purposes.  It 
mar,  however,  enact  new  laws  prescribing  a 
different  mode  of  procedure  for  making  and 
oonflrmlng  sales  to  satisfy  such  purposes  or 
carry  out  such  objects  as  were  provided  for 
by  the  law  in  force  at  his  death. 

In  Brenham  t.  Story,  38  CM.  183,  one 
Charles  White  died  intestate  In  1853.  The 
law  then  In  force  made  bis  property  subject 
to  sale  only  for  the  payment  of  bla  debts  and 
the  expenses  of  administration.  In  1861  a 
special  act  (special  laws  being  then  permitted 
by  the  ConstitutlbD)  was  passed  by  the  Legis- 
lature purporting  to  authorlEe  the  adminis- 
trator of  the  estate  of  White  to  sell  his  real 
estate,  without  first  having  obtained  an  order 
of  court  therefor,  "as  in  the  Judgment  of  the 
said  administrator  will  best  promote  the  In- 
terest  of  those  entitled  to  the  estate."  St 
1861,  p.  162.  It  further  provided  for  a  return 
of  sale  and  for  confirmation  thereof  by  the 
court.  The  court  said  that  the  estate  of  the 
decedent  was  subject  to  the  payment  of  his 
debts  and  expenses  of  administration,  which 
were  burdens  upon  it,  in  the  nature  of  liens ; 
that  It  was  competent  for  the  Legislature, 
after  the  death  of  a  decedent,  to  enact  "laws 
which  prescribe  the  manner  in  which  these 
paramount  claims  shall  be  satisfied";  that 
such  laws  "are  field  to  be  entirely  remedial"; 
that  "such  acts  have  been  uniformly  held 
valid  where  it  appeared  to  be  in  execution 
Of  these  liens."  The  sale  was  held  void,  not 
because  of  the  provision  in  the  act  that  the 
sale  could  be  made  without  first  obtaining 
an  order  to  sell,  but  because  it  authorized  a 
sale  by  the  administrator  wbai  such  sale 
"would  advance  the  interests  of  those  entitled 
to  the  estate;  the  sale  was  to  be  in  the  in- 
terest of  tlie  heirs  as  owners,  and  not  to 
satisfy  the  paramount  lien  imposed  by  law 
upon  the  property  of  the  decedent,"  and  it 
was  said  that — 

"The  Legislature  has  no  more  right  to  order 
a  sale  of  his  (the  heir's)  vested  interest  in  his 
inheritance,  because  It  will  be,  in  the  estimation 
of  the  administrator  and  the  probate  judge,  for 
his  advantage,  than  it  lias  to  direct  the  sale  of 
the  property  of  any  other  person  acquired  in 
any  other  way." 

So  in  Estate  of  Paclcer,  126  CaL  397,  58 
Pac.  69,  73  Am.  St.  Rep.  58,  a  similar  rnllng 
was  made.  Packer  died  in  1891.  In  1893  sec- 
tions 1636  and  1537  were  amended,  so  as  to 
provide,  as  1536  now  provides,  that  a  sale  of 
property  of  a  decedent  could  be  made  when 
It  was  "for  the  advantage,  benefit,  and  best 
interests  of  the  estate  and  those  interested 
therein."  The  court  held  that  the  property 
of  decedents  who  bad  died  before  said  amend- 
ments were  enacted  could  not  be  sold  for 
that  reason ;  the  court  saying  that  the  Legis- 
lature could  not,  after  the  title  had  vested  in 
the  heir,  "empower  the  administrator  to 'sell 
the  Inheritance  for  purposes  not  authorized 
at  the  time  the  title  Vested  and  to  which  it 


was  not  subject  when  It  rested.**  See,  alws 
Pryor  v.  Downey,  60  CaL  409,  19  Am.  Rep. 
656;  Estate  of  Porter,  129  CaL  89,  61  Pat  659, 
79  Am.  St.  Rep.  78;  Murphy  v.  Farmers'  Se 
Merchants'  Bank,  131  (3al.  115,  63  Pac.  368. 
731;  Estate  of  Newlove.  142  CaL  379,  75  Paa 
1083 ;  Estate  of  Bazsuro,  161  CaL  74, 118  Pac 
434. 

With  respect  to  the  power  Of  the  Legisla- 
ture to  provide  new  methods  of  procedure  for 
the  making  of  sales  for  purposes  authorized 
by  law  at  the  time  of  the  death  of  the  dece- 
dent, the  decisions  also  establish  the  rule 
above  stated.  It  was  clearly  stated  In  Bren- 
ham V.  Story,  supra,  as  above  related.  In 
Murphy  ▼.  Farmers'  &  Merchants'  Bank,  sn- 
pra,  after  a  testator's  death,  sections  1577  and 
1578  of  the  Code  were  amended  so  as  to  au- 
thorize the  administrator,  up<m  the  order  of 
the  court,  to  mortgage  the  property  of  the  es- 
tate to  provide  money  for  the  payment  of  the 
debts.  It  was  held  that  the  devisee  took  the 
land  subject  to  a  charge  for  the  debts  of  the  de- 
ceased and  to  the  law  authorizing  a  sale  for 
payment  thereof,  and  that  "to  authorize  the 
mortgage  of  the  property  for  the  express 
purpose  of  raising  money  with  which  to  pay 
these  charges  is  but  to  change  the  form  of  the 
lien  and  adds  no  new  burden  not  already 
borne  by  the  property,  or  to  wlilch  the  prop- 
erty may  be  subjected  under  the  law  as  It  ex- 
isted when  the  testator  died,"  and  that  the 
amended  law  was  valid  with  respect  to  es- 
tates of  decedents  whose  death  occurred  prior 
to  its  passage.  The  decision  in  Estate  of 
Freud,  131  CaL  668,  674,  63  Pac.  1080,  82  Am. 
St.  Rep.  407,  Ifl  to  the  same  effect  The  role 
is  thus  stated  by  Judge  CkMley: 

"As  a  general  rale,  every  state  has  complete 
control  over  the  remedies  which  it  offers  to 
suitors  in  its  courts.  It  may  abolish  one  class 
of  courts  and  create  another.  It  may  give  a 
new  and  additional  remedy  for  a  rigiit  or  eq- 
uity already  in  existenee,  and  it  may  aliolidi 
old  remedies  and  substitnte  new,  or  even  with- 
out substituting  any,  if  a  reasonable  remedy 
still  remains.  •  •  •'  And  any  rule  or  regula- 
tion in  regard  to  the  remedy  which  does  not, 
under  pretense  of  modifying  or  regulating  it, 
take  away  or  impair  the  right  itself,  cannot  be 
regarded  as  beyond  tbe  proper  province  of  leg- 
islation." Oooley's  Const  Urn.  (7th  Ed.)  p. 
616. 

And  with  regard  to  matters  of  defense,  the 
same  author  says: 

"A  party  has  no  vested  tight  in  a  deftase 
based  npon  an  informality  not  affecting  his  snb- 
atantial  equities."     Id.  p.  629. 

In  12  Corpus  Juris,  at  page  87S,  It  Is  said: 

"Existing  remedies  may  be  modified  at  im- 
paired, particular  remedies  may  be  taken  away, 
one  particular  remedy  may  be  made  the  exdu- 
sive  one,  or  one  remedy  may  be  substituted  for 
another,  *  •  •  There  must  remain,  howev- 
er, a  remedy  that  is  not  merely  colorable,  but  is 
real  and  substantiaL" 
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To  all  these  points  many  casea  are  dted 
fai  the  footnotes.  In  the  light  of  these  au- 
thorities 'we  piroceed  to  examine  the  .objec- 
tions raised  by  the  appellant 

Section  1388,  Code  of  CItII  Procedure,  pro- 
Tides  that  the  court  must  direct  the  giving 
of  an  additional  bond,  "whenever  the  sale  of 
any  real  estate  belonging  to  an  estate  is  or- 
dered," unless  the  bond  already  given  Is  suffi- 
cient as  therein  prescribed.  The  appellant 
claims  that,  aa  this  may  be  done  only  when 
a  sale  of  real  estate  "Is  ordered,"  the  repeal 
of  the  sections  which  provide  for  the  filing  of 
a  petition  for  sale,  the  making  and  service  of 
an  order  to  show  cause,  and  the  making  of 
an  order  directing  a  sale  (sections  1537,  1538, 
1539,  1542,  1543,  1544)  deprives  the  appeUant 
of  the  opportunity  to  ask  for  an  additional 
bond  a;Dd  the  court  of  the  power  to  reaulre 
one,  and  thereby  deprives  her  of  the  protec- 
tion which  such  bond  would  afford.  If  thla 
were  the  effect  of  the  repeal,  i>erhaps  the  ob- 
jection would  be  good. 

[5]  But  we  think  section  1389  remains  ap- 
plicable to  the  mode  of  sale  now  provided. 
The  court  has  power,  under  section  1389,  to 
require  an  additional  bond  when  a  sale  "la 
ordered."  By  the  law  aa  amended  the  ad- 
ministrator is  authorised  to  make  what  is  in 
substance  no  more  than  an  agreement  of  sale 
fixing  the  price  and  tiie  terms  thereof.  He 
makes  return  of  this  to  the  court,  for  ap- 
proval and  confirmation.  Section  1517. 
Thereupon  notice  must  be  given,  as  the  law 
provides,  of  the  time  of  hearing  the  retufn. 
Upon  the  hearing  the  court  must  examine 
witnesses  and  determine  whether  the  sale  U 
a  proper  one,  and  It  may  order  a  new  sale 
for  the  causes  therein  stated,  or  it  may  vacate 
the  sale,  or  approve  the  one  already  made. 
Section  1552.  If  it  approves  the  sale,  It  must 
thereupon  make  an  order  confirming  the  sale 
and  direct  a  conveyance  to  be  executed.  Sec- 
tion 1564.  The  conveyance  must  thereupon 
be  made  by  the  executor  to  the  purchaser, 
and  it  operates  to  convey  to  him  all  the 
right,  title,  and  Interest  of  the  decedent  In 
the  premises  at  the  time  of  his  death.  Sec- 
tion 1565.  These  proceedings  constitute  an 
order  of  sale,  and  thereby  a  sale  "is  ordered." 
It  requires  no  stretch  of  construction  to 
t»ring  these  proceedings  within  the  meabing 
of  that  term  as  used  in  section  1880,  and  to 
hold  that  a  sale  "is  ordered"  when  it  is  con- 
flrmed  and  the  deed  is  directed  to  be  made. 
The  notice  to  be  given  upon  the  filing  of  the 
return  of  sale  is  sufilcient  to  constitute  due 
process  of  law,  and  it  affords  to  the  parties 
interested  the  opportunity  to  appear  and  ask 
for  an  additional  bond  in-  case  they  consider 
the  bond  already  given  insufficient.  The 
amended  law  does  not  In  this  respect  deprive 
the  heirs  of  any  right  which  they  previously 
had,  but  merely  changes  to  a  very  slight  ex- 
tent the  time  and  place  of  asserting  such 
right 

[•J  It  la  also  claimed  that  the  heirs  are  de- 


prived of  the  right  to  haTe  t>erdonal  notice 
of  the  proceedings  for  the  sale  as  provided  in 
section  1380.  Under  the  authorities  above 
cited  this  could  not  be  considered  fatal  to 
the  validity  of  the  law  as  applied  to  descents 
cast,  for,  as  above  stated,  the  Code  would  still 
provide  due  process  of  law  before  a  sale  could 
be  actually  made.  But  the  liberal  construc- 
tion which  the  Code  declares  It  must  receive 
"to  effect  its  objects  and  promote  Justtce" 
(section  4)  Justifies  the  conclusion  that  the 
phrase  "filing  of  petitions  for  sales"  in  section 
1380  may  be  held  to  apply  to  the  report  or 
return  of  sale  required  by  section  1552.  Such 
return  must  state  the  terms  of  the  sale  agreed 
on  and  the  purposes  for  wliich  the  money  is 
to  be  used.  It  may  ask — that- is,  petition — 
for  a  hearing,  or  the  hearing  may  be  asked 
"by  petition  subsequently:"  The  sale  Is  not 
as  yet  complete,  and  the  return  and  petition, 
in  substance  and  in  fact,  constltnte  a  peti- 
tion for  the  sale  agreed  on.  Undoubtedly,  if 
the  Code  had  not  previously  nmtalned  other 
provisions  relating  ta  petitions  for  sale,  sec- 
tion 1880  would  be  understood  to  apply  to 
such  return  and  petition  for  confirmatioD  of 
the  sale.  We  perceive  no  sound  reason  for  re- 
fusing to  give  it  that  meaning  with  the  Coda 
as  It  now  standa  In  the  present  case  It  was 
so  construed,  and  the  perwmal  service  notice 
was  given  to  the  appellant  accordingly.        ' 

Objection  is  made  to  the  amended  section 
1559  giving  the  administrator  authority  to 
employ  a  real  estate  broker  to  negotiate  a 
sale  and  to  charge  his  commission  to  the 
estate.  Previously  the  section  required  an 
order  from  the  couri  to  authorize  the  em- 
ployment of  such  tnoker^  We  need  not  deter- 
mine whether  or  not  this  objection  is  good. 
No  broker  was  employed.  The  question  la 
not  presented,  and  as  section  1559  is  not  an 
essential  part  of  the  procedure  for  the  sale, 
its  invalidity,  as  applied  to  pending  adminis- 
trations, would  not  affect  die  sale  here  in- 
volved. 

[7]  Section  1544,  which  was  repealed,  pro- 
hibited the  administrator  from  selling  real 
property  upon  a  credit  exceeding  one  year. 
Under  the  scheme  of  sale  provided  by  the 
amended  sections  of  1919,  no  limit  Is  placed 
upon  the  credit  which  may  be  given  by  the 
administrator  upon  a  sale,  except  the  discre- 
tion of  the  court,  and  no  limit  Is  placed  upon 
that  discretion.  It  is  contended  that  this  im- 
poses an  additional  burden  upon  the  heirs 
and  therefore  is.  Inapplicable  to  cases  pend- 
ing at  the  time  the  amendment  was  enacted. 
Under  the  authority  of  Murphy  v.  Farmers' 
&  Merchants'  Bank,  supra,  we  think  this  en- 
largement of  discretion  as  to  the  time  of 
credit  was  within  the  power  of  the  liCglbla- 
ture  and  a  mere  incident  of  the  power  to  sell 
property  for  the  payment  of  debts.  The  ap- 
pellant refers  to  other  sections  prescribing 
proceedings  with  relation  to  sales  of  land 
which  has  been  devised  by  will,  it  Is  un- 
necessary to  consider  these  sections.    They 
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do  not  apply  to  sales  by  tbe  administrator 
and  bare  no  application  to  tbe  present  case. 

[I]  Appellant  further  contends  that  under 
section  3,  providing  that  no  part  of  the  Code 
"Is  retroactlTc,  unless  expressly  so  declared," 
these  sections  cannot  be  held  to  apply  to  pro- 
ceedings pending  at  the  time  they  were  enact- 
ed, because  of  tbe  fact  that  there  la  no  ex- 
press declaration  that  they  shaU  so  apply. 
It  is  not  necessary  to  bold  that  the  sections 
are  retroactive.  They  are  prospective  In  that 
they  do  not  apply  to  proceedings  already  com^ 
pleted  at  tbe  time  tbey  were  enacted,  but 
tbey  do  apply  to  all  proceedings  begun  there- 
after. That  tbey  were  intmd/ed  so  to  apply 
Is  obvious  from  tbe  fact  that  at  tbe  same 
time  and  as  a  part  of  tbe  same  scheme  tbe 
Legislature  repealed  tbe  sections  which  pro- 
vided for  the  filing  of  the  petitions  for  sale 
and  orders  of  sale  prior  to  tbe  malting  of  any 
sale  by  the  administrator.  tJolesa  the  scheme 
as  changed  by  the  amendments  applies  to 
pending  administrations,  there  would  be  no 
mode  provided  for  tbe  sale  of  property  there- 
under. There  can  be  no  doubt  that  the  legis- 
lative Intent  was  that  proceedings  subsequent 
to  the  enactment  of  the  amendments  should 
be  governed  by  tbe  provisifHis  therein  con- 
tained. 

Tbt  order  is  affirmed. 

We  concar:  ANGELLOTTI,  C.  J.;  LAW- 
LOR,  J.;  WIIiBUB,  J.;  OLNEX,  J.;  LEN- 
NON,  J. 


08s  CU.  StS) 

Ex  parte  HINKELMAN. 


(Cr.  2283.) 


(Supreme  Court  of  California.    July  27,  1820.) 

i.  MBBloipal  corporations  «=9707  —  "Diffuse" 
dell  Bed. 

Relative  to  meaning  of  phrase  "diffusing 
type  of  lens,"  as  used  in  Motor  Vehicle  Act,  { 
13,  BUbd.  (Ic),  as  amended  by  St.  1919,  p.  211, 
{  10,  snbd.  (k),  to  diffuse  is  to  spread  widely, 
to  scatter  or  disperse,  and  any  lens  in  an 
automobile  light,  not  made  of  plain  glass, 
would,  to  some  extent,  diffuse  the  rays  of  light 
passing  through  it. 

2.  CrlmlBBl  law  «=9304(4)— No  Judicial  notice 
takea  of  meaning  of  "diffusing  type  of  lens." 

The  phrase  "diffusing  type  of  lens,"  used 
bx  Motor  Yehide  Act,  {  13,  subd.  (k),  as 
amended  by  St.  1919,  p.  211,  {  10,  subd.  (k), 
is  apparently  a  trade-name  of  recent  origin, 
and  its  use  has  not  as  yet  become  sufficiently 
general  to  enable  a  court  to  take  judicial  no- 
tice of  its  trade  meaning. 

3.  Indictment  and  Information  «=>l  10(47)  — 
Complaint  using  trade-name  of  unknown 
meaning,  used  In  statute,  suffldent. 

A  charge  that  defendant's  headlight  was 
of  tbe  "diffusing  type  of  lens,"  a  trade-name 
used  in  Motor  Yehide  Act,  §  13,  subd.  (k),  as 
emended  by  St.  1919,  p.  211,  g  10,  subd.  (k). 


of  whose  meaning  the  court  cannot  take  Ju- 
dicial notice,  was  nevertheless  suffident;  the 
meaning  of  the  term  being  a  matter  of  proof 
at  the  trial. 

4.  Municipal  oorporatlOBB  «=>707— Use  of  bb< 
tested  headlight  by  automobile  orlmlnai,  al- 
though not  dangerous. 

Use  of  a  headlight  of  more  power  than  had 
been  sanctioned  by  a  testing  agent,  as  provided 
in  Motor  Yehide  Act,  S  IS,  subd.  (J),  as  amend- 
ed by  St  1919,  p.  210,  |  10,  subd.  (j),  was  a 
violation  of  such  act,  although  such  lights  did 
not  produce  a  dangerous  gliure. 

5.  Municipal  oorpcratlons  «=3707— Motor  Vehi- 
cle Act,  making  It  offense  to  use  headlights 
net  sanctioned  by  testing,  valid. 

Motor  Yehide  Act,  S  13,  as  amended  by  St 
1919,  p.  206,  §  10,  making  it  an  offense  to  use 
a  headlight  that  has  not  been  tested  and  sanc- 
tioned by  a  testing  agency,  is  valid. 

In  Bank. 

Application  by  Lee  H.  Hlnkelman  for  a 
writ  of  habeas  corpus,  prayed  to  be  directed 
to  tbe  Chief  of  Police,  City  and  County  of 
San  Francisco,  to  secure  the  release  of  peti- 
tioner from  custody.     Petition  remanded. 

James  M.  Oliver  and  Raymond  Benjamin, 
both  of  San  Frandsco,  for  petitioner. 

tJ.  S.  Webb,  of  San  Francisco,  for  respond- 
eat. 


SHAW,  J.  Hlnkelman  waa  imprisoned  on 
a  warrant  of  arrest  issued  out  of  the  police 
court  of  the  city  and  county  of  San  Francis- 
co on  a~  complaint  charging  him  with  violat- 
ing sections  13  and  32  of  the  Motor  Yehlcle 
Act  (St  1915,  pp.  405,  413,  as  amended  by 
St  1919,  pp.  206,  226.  {|  10,  16).  He  applied 
for  a  writ  of  habeas  corpus,  claiming  that 
the  complaint  does  not  charge  a  public  of- 
fense, and  that  sections  13  and  32  of  said 
act,  so  far  as  they  relate  to  tbe  offense  charg- 
ed, are  unconstitutional. 

Section  32  declares  it  to  be  a  misdemeanor 
for  any  person  to  violate  any  provisions  of 
the  act  The  particular  violation  here  charg- 
ed is  tbe  driving  of  an  automobile  on  a  public 
street  equipped  with  a  headlight  more  bril- 
liant and  set  at  a  different  angle  than  Is  per- 
mftted  by  the  provisions  of  section  13.  This 
section  makes  elaborate  and  complex  regula- 
tions relating  to  beadllgbts.  The  i>ortlons 
thereof  applying  to  tbe  present  case  may  be 
summarized  as  follows: 

Subdivision  (a)  provides  that,  "at  all  times 
daring  tbe  period  from  a  half  hour  after  sun- 
set to  a  half  boor  before  sunrise,  every 
automobile  while  on  the  public  highway  shall 
carry  at  tbe  front  at  least  two  lighted  lamps." 
Subdivision  (f)  provides  that  during  tbe  time 
above  stated  "the  headlights  of  all  automo- 
biles upon  tbe  highways  shall  give  a  light 
-of  sufficient  power  and  so  distributed  as  pro- 
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Tided  herein."  The  material  prorislona  of 
subdlTlsion  (tf)  are  as  follows: 

"The  headlights  of  motor  Tehides  shall  be 
so  arranged,  adjusted,  and  constmcted  when 
the  car  is  fnlly  loaded,  that  any  pair  of  head- 
lights nnder  'th«  conditions  of  nse  mnst  pro- 
duce a  light  which:  (1)  Is  not  less  than  1,200 
apparent  candle  power  at  a  point  two  hundred 
feet  directly  in  front  of  the  lens,  when  measured 
on  a  leyel  surface  on  which  the  car  stands  and 
at  some  point  between  such  surface  and  a  hori- 
contal  line  passing  through  the  top  of  the  lens; 
(2)  does  not  exceed  2,400  apparent  candle  pow- 
er at  a  point  one  hundred  feet  directly  In  front 
and  fire  feet  above  such  level  surface  and  which 
has  no  greater  power  at  a'  height  al}oye  five 
feet  at  that  distance;  and  (3)  does  not  exceed 
800  apparent  candle  power  "at  a  distance  of 
one  hundred  feet  ahead  of  the  car  and  seven 
feet  or  more  to  the  left  of  the  axis  of  the 
same  and  five  feet  above  the  level  surface  On 
which  the  vehicle  stands." 

Subdivision  (h)  provides  that  no  headlight 
referred  to  in  subdlvlalon  (f)  shall  be  used 
upon  the  highways  until  it  shall  have  been 
tested  as  provided' in  snbdlvlsim  (h).  This 
subdivision  makes  elaborate  prorlsions  for 
the  making  of  such  tests  by  testing  agency 
to  be  appointed  by  the  superintendent  of  the 
motor  vehicle  department  Subdlvlglon  (1)  re- 
quires the  superintendent  of  the  motor  ve- 
hicle department  to  make  a  written  report  of 
the  result  of  the  test  and  file  a  copy  thereof 
with  each  county  clerk  in  the  state  and  with 
the  official  of  each  city,  town,  or  county 
whose  duty  it  Is  to  enforce  the  law.  tiiibdi- 
vision  (J)  provides: 

"It  shall  he  unlawful  for  any  manufactured 
device  that  is  sold  commercially  to  be  used  in 
connection  with  the  headlight  upon  a  motor  ve- 
hicle to  enable  the  same  to  comply  with  the 
provisions  of  subdivision  (f)  hereof  unless  such 
device  shall  have  been  first  tested  as  provided 
in  subdivision  (h)  hereor* 

— and  shall  have  been  reported  favorably  by 
the  testing  agency,  as  ccmiplylng  with  the 
requirements  of  the  section,  and  such  report 
Incorporated  into  the  report  of  the  sui)erin- 
tendent  of  the  department,  and  a  copy  there- 
of filed  in  the  office  of  the  county  clerk  ol 
the  county  in  which  the  device  is  used,  and 
sent  to  the  city,  county,  or  town  police  or 
traffic  officers.  Subdivision  (k)  contains  the 
clause  which  has  caused  the  difficulty  in  the 
present  case.    It  reads  as  follows: 

"Diffusing  type  of  lens  may  be  used  with  a 
candle  power  not  sufficiently  great  to  produce 
a  dangerous  glare.  The  maximum  of  such 
candle  power  shall  be  established  by  the  test- 
ing agency  selected  by  the  superintendent  of 
the  motor  Vehicle  department,  based  upon  tests 
as  hereinabove  provided.  Any  device  so  cer- 
tified shall  be  equipped  with  light  bulbs  labeled 
with  the  true  candle  power  thereof,  not  ex- 
ceeding that  prescribed." 

The  complaint  on  which  Hlnkelnfan  was 
arrested   charged   that  be  did   unlawfully 


drive  along  and  upon  a  public  highway  at 
half  past  8  o'clock  p.  m.  an  antcnuobile  oc- 
cupied by  himself  alone,  caTrylng  at  .tbe 
front  thereof  two  Ugfated  head  lamps — 

"each  equipped  with  a  device  that  is  sold  com* 
merdally  to  be  used  in  connection  with  head 
lamps  on  motor  vehicles  to  enable  them  to  com- 
ply with  tbe  provisions  of  section  13,  sub- 
division (f),  of  the  Motor  Vehicle  Act,  which 
said  device  was  purchased  by  tbe  defendant  in 
1918  and  attached  to  said  head  lamps  by  de- 
fendant, to  wit,  a  diffusing  type  of  lens,  known 
as  a  'Warner  lens,'  which  said  type  of  device 
was,  during  the  month  of  July,  1919,  tested 
by  the  testing  agency  appointed  by  tbe  super- 
intendent of  the  motor  vehicle  department  of 
the  state  of  California  and  reported  to  said 
superintendent  by  said  testing  agency  as  sub- 
stantially complying  with  the  requirements  of 
section  13,  of  the  CSalifomia  Motor  Vehicle  Act, 
when  used  with  light  bulbs  of  a  specific  candle 
power  prescribed  by  said  testing  agency,  and 
adjusted  at  a  specific  angle  designated  by  said 
testing  agency;  that  taid  defendant  did  then 
and  there  drive  taid  awtomohUe  with  taid  head 
lampt  adjutted  at  an  angle  other  than  detig- 
nated  by  taid  tetting  ageney  and  equipped  voith 
taid  device  and  did  then  and  there  ute  taid  do- 
vice  vjith  Kght  ImlAt  exceeding  in  amount  the 
candle  power  prescribed  by  taid  tettino  agen- 
cy, though  not  sufficiently  great  at  to  produce  a 
dangerout  glare." 

The  two  mala  purposes  of  the  section  are 
to  compel  the  d:-lver  of  an  automobile  to  use 
thereon  headlights  which  (a)  shall  cast  in 
front  of  the  automobile  a  Ught  at  sufficient 
power  to  enable  him,  when  driving  In  the 
dark,  to  see  objects  in  the  road  at  a  distance 
of  two  hundred  feet  ahead,  and  which  (b) 
shall  not  unduly  dazzle  the  eyes  of  persons 
in  front  who  may  be  looking  toward  him. 
The  requirement  of  subdivision  (g)  that,  at 
an  elevation  above  the  level  surface  equal 
to  the  elevation  of  the  top  of  his  lens  and 
200  feet  ahead,  the  light  shall  not  be  less 
than  1,200  apparent  candle  power,  is  intended 
to  meet  the  first  mentioned  purpose.  The 
requirements  that  at  a  point  100  feet  direct- 
ly in  front  of  the  car  the  light  shall  not  ex- 
ceed 2,400  aK>aTent  candle  power,  and  that 
at  a  point  100  feet  ahead,  7  feet  to  the  left 
and  6  feet  above  the  surface,  It  shall  not 
exceed  800  apparent  candle  power,  are  in- 
tended to  serve  the  last-mentioned  purpose. 

[1-3]  The  meaning  of  the  clause  In  subdi- 
vision (k)  above  quoted  ia  not  clear.  The 
phrase  "diffusing  type  of  lens"  is  not  defin- 
ed in  the  act.  To  diffuse  Is  to  spread  wide- 
ly, to  scatter,  or  disperse.  Any  lens  not  made 
of  plain  glass  would  to  some  extent  diffuse 
the  rays  of  Ught  passing  through  it.  The 
phrase  Is  apparoitly  a  trade  name  of  recent 
origin.  Its  use  has  not  as  yet  become  suffi- 
ctoitly  general  to  enable  a  court  to  take  Ju- 
dicial notice  of  Its  trade  meaning.  The 
charge  is  that  the  defendant's  headlight 
was  of  that  type.  As  a  pleading  this  is  suffi- 
cient and  tbe  meaning  of  tbe  term  would  be 
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a  matter  of  proof  at  the  trial.  The  auestlon 
whether  snch  a  law  Is  sufficiently  certain  to 
make  the  penalty  valid  Is  not  here  decided. 
But  whatever  this  phrase  may  mean,  it  Is 
clear  that  under  the  provisions  of  this  clause 
all  lenses  of  the  "diffusing  type"  must  be 
submitted  to  the  testing  agency  for  approval 
and  subjected  lo  the  same  tests  as  to  the 
maximum  candle  power  that  are  required 
for  other  types  of  lenses.  It  declares  that 
the  maximum  candle  power  of  such  lenses 
"shall  be  established  by  the  testing  agency 
•  •  •  based  upon  tests  as  hereinabove  pro- 
vided," and  that  the  device  so  tested  shall 
have  light  bulbs  "not  exceeding  that  prescrib- 
ed." This  obviously  refers  to  subdivisions 
(g),  (h),  and  CJ).  It  therefore  means  that  such 
diffusing  type  of  lens  shall  not  throw  a  light 
which,  at  100  feet  ahead  and  at  a  height  of 
5  feet  from  the  level  surface,  shall  exceed 
2,400  candle  power,  or  which,  at  said  height 
and  said  distance  ahead  and  7  fee(  to  the 
left,  shall  exceed  800  candle  power,  as  pro- 
vided in  subdivision  (g),  and  also  that  such 
device,  if  sold  commercially,  cannot  be  used 
by  any  person,  unless  it  has  been  tested  to 
ascertain  this  maximum,  as  provided  in  sub- 
division (h),  and  approved  and  certified,  as 
provided  in  subdivision  (J).  It  also  makes 
such  lenses  subject  to  another  clause  in  sub- 
division (h),  not  above  mentioned,  which  is 
as  follows: 

"Provided,  however,  that  if  the  teat  indicates 
that  a  device  which  is  unacceptable  with  ather 
of  the  test  lamps  will  come  within  the  specifica- 
tions with  lamps  of  another  candle  power  or  of 
the  other  type,  the  device  may  be  passed  with 
corresponding  limitations  as  to  the  incandescent 
lamps  to  be  used  in  connection  with  it." 

[4]  The  complaint  shows  a  violation  of  the 
act  It  charges  that  the  Warner  type  of  lens 
was  sold  commercially,  was  tested  by  the 
testing  agency  as  provided  in  the  act,  and 
was  by  it  reported  as  complying  with  section 
13  "when  used  with  light  bulbs"  of  a  stated 
candle  power,  but  that  the  defendant  osed 
Warner  lenses  with  light  bulbs  exceeding  the 
candle  power  so  limited.  Warner  lensies 
equipped  with  light  bulbs  of  the  candle  pow- 
er used  by  the  defendant  may  have  been 
tested,  but  the  complaint  shows  that  they 
had  not  been  approved  or  reported  as  permis- 
sible. The  defendant  is  therefore,  Ip  effect, 
charged  with  using  In  connection  with  his 
headlight  a  "manufactured  device  that  Is  sold 
commercially,"  which  had  not  been  first  ap- 
proved by  the  testing  agency,  or  reported 
by  said  agency  to  the  superinteadent  of  the 
motor  vehicle  department  as  substantially 
complying  with  section  l3  of  the  act,  contra- 
ry to  the  provisions  of  subdivislcHis  (h)  and 
(J)  above  set  forth.  The  fact  that  the  head- 
lights used  did  not  produce  a  dangerous 
glare  did  not  make  it  lawful  for  Hinkelman 
to  use  a  headlight  sold  commercially  that 
bad  not  been  tested  and  sanctioned  by  the 


testing,  agency  as  provided  In  labdlvlslim 
(J).  The  complaint  is  therefore  ■nffidoit 
to  Justify  the  warrant  upon  which  Hinkel- 
man is  detained  in  custody. 

[C]  We  see  no  constitutional  objection  to 
the  validity  of  these  provisions.  It  may  be 
true  that  the  Legislature  has  no  power  to 
delegate  to  the  testing  agency  or  to  any  other 
body  the  authority  to  make  regulations  in 
the  nature  of  laws  prescribing  the  quality  of 
headlights  which  shall  be  used  by  persons 
driving  automobiles.  But  the  act  itself,  in 
subdivision  (g),  prescribes  the  qualities  of 
headlights.  The  office  of  the  testing  ag»>cy 
is  to  fgmish  tt  means  for  the  convenient 
determination  of  the  question  whether  or 
not  a  given  light  does  comply  with  the  regu- 
lations laid  down  in  the  act  The  Legisla- 
ture has  provided  that  no  such  light  shall 
be  used  until  the  testing  agency  shall  have 
ascertained  and  reported  that  it  does  comply 
with  the  law.  Were  it  not  for  such  provision 
for  a  testing  agency  no  one  could  be  reason- 
ably certain  that  he  la  complying  with  the  , 
law  and  no  officer  of  the  state  could  be  reason- 
ably certain  that  the  user  was  not  comply- 
ing with  the  law,  without  an  elaborate  test 
of  the  particular  light  in  use.  This  would 
entail  great  expense  and  Inctmvenience  both 
to  the  state  In  enforcing  the  law  and  to  per- 
sons charged  with  a  vitiation  of  it  in  estat)- 
Ushlng  the  defense  that  they  had  not  violat- 
ed it  In  such  cases  it  is  proper  for  the  state 
to  establish  an  agency  for  the  ascertainment 
of  the  facts  with  reqiect  to  any  particular 
kind  of  headlight  that  is  sold  commercially 
and  for  general  use. 

The  petitioner  is  remanded  to  the  custody 
of  the  officer. 

We  concur:  ANGELLOTTI,  a  J.;  WIIj- 
BUB,  J.;  LAWLOR.  J.;  OLNBT,  J.; 
SLOANE,  J.;    LENNON.  J, 


(183  CtO.  80O) 
Ex  parte  TEATSEN.     (Cr.  2282.) 

(Supreme  Court  of  California.    July  27, 1920.) 

In  Bank. 

Application  by  John  F.  Teatsen  for  a  writ 
of  habeas  corpus,  prayed  to  be  directed  to  the 
Chief  of  Police,  City  and  Connty  of  San  Fran- 
cisco, to  secure  the  release  of  petitioner  from 
custody.    Petitioner  renumded. 

James  M.  Oliver  and  Baymond  Benjamin, 
both  of  San  Frandaco,  for  petitioner. 

U.  S.  Webb,  of  San  Francisco,  for  re^ond- 
ent 

SHAW,  J.  The  application  for  a  writ  of 
habeas  corpus  in  this  case  is  based  on  the 
same  facts  as  are  set  forth  in  the  Case  of 
Hinkelman,  191  Pac  682,  decided  conconently 
herewith,  except  that  Teatsen  is  charged  with 
driving  an  empty  motor  truck  of  one  ton  ca- 
pacity, instead  of  an  ordinary  automobile,  and 
equipped   with   a  Dillon  lens,   instead  of   a 
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Warner  lens.  Said  Dillon  lens  ia  also  of  the 
diifnsive  type  refeired  to  in  section  13  of  the 
Motor  Vehicle  Act  (St.  1919,  p.  206).  The 
lav  on  the  subject  of  such  Tehicles  and  lenses 
is  the  same  as  applicable  to  automobiles  carry- 
ing Warner  lenses,  and  the  principles  stated 
in  the  Case  of  Hinkehnan  are.  decisive  of  the 
present  case. 

It  ia  therefore  ordered  that  the  said  John  V. 
Teatsen  be  remanded  to  the  custody  of  the 
officer. 

We  concur:  ANGBLLOTTI,  C.  J.;  LAW- 
liOR,  J.;  WILBUR,  J.;  SLOANB,  J.;  LBSN- 
NON.J.:  OLNEY,  J. 


(183  Cal-  MS) 

Application  of  DOWDALL.     (S.  F.  9401.) 

(Supreme  Court  of  California.    July  26,  1920. 
On  Rehearing  Aug.  26,  1920.) 

1.  Prohibition  «=3ll— Court  having  ]nri>dla- 
tlon  cannot  be  restrained  from  exercising  It, 
even  If  procaedlng  erroneoHtiy. 

Superior  court  of  certain  county  haring  ju- 
risdiction of  the  estate  of  a  decedent  under 
Code  Civ.  Proc.  !  1699,  will  not  be  restrained 
by  writ  of  prohibition  from  exercising  jurisdic- 
tion in  action  for  settlement  of  accounts  of 
testamentary  trustees  and  for  termination  of 
trust,  notwithstanding  pendency  of  similar  ac- 
tion in  superior  court  of  another  county,  since 
the  former  court  has  jurisdiction  In  the  matter, 
and  its  action  cannot  therefore  be  controlled 
by  writ  of  prohibition  under  section  1102,  even 
if  proceeding  erroneously. 

On  Rehearing. 

2.  Trusts  €=>298— Superior  court  retain!  Juris- 
diction of  estate  for  settlement  of  a  trustee'e 
accounts. 

Where  .will  creates  a  trust,  the  superior 
court,  sitting  in  probate  upon  the  distribution 
of  the  estate,  retains  jurisdiction  of  the  estate 
for  the  purpose  of  settlement  of  the  trustee's 
accounts,  under  Code  Civ.  Proc.  §  1699. 

3.  Coorts  «=3475(2)  —  Where  Jirlsdiotion  of 
••ttlement  of  aooount  of  testanentary  trustee 
Is  primarily  In  court  having  Jnrlkdlotlon  of 
distribution  of  estate,  biH  In  equity  should  be 
suspended. 

The  superior  court,  which,  sitting  in  pro- 
bate, has  jurisdiction  of  distribution  of  es- 
tate, has  primary  jurisdiction  of  the  settiement 
of  accounts  under  testamentary  trust,  and  if 
a  bill  in  equity  is  filed  in  any  other  superior 
court  for  the  purpose  of  settling  the  'trustee's 
accounts,  the  latter  court,  upon  being  informed 
of  the  jurisdiction  of  the  court  in  probate,  and 
that  an  account  is  to  be  or  has  been  filed  there- 
in tor  settlement,  should  postpone  the  proceed- 
ing in  its  own  case,  and  allow  the  account  to 
be  settied  by  such  court  in  probate,  if  proceed- 
ings in  such  court  are  prosecuted  with  diligence 
and  good  faith. 


OF  DOWDAIiL  685 

P.) 

4.  Judgment  «s>543  —  Judgment  of  oourt  In 
equity,  settling  aocounts  of  testamentary  tmt- 
tee,  valid  and  binding  on  court  In  probate,  In 
subsequent  proceeding  for  settlement  thereof. 
Where  bill  is  filed  in  a  superior  court  for 
settiement    of    the    account    of    testamentary 
trustees,  and  no  suggestion  is  made  that  the 
court  ha  which  will  was  probated  has  primary 
jurisdiction  of  the  settiement  of  such  accounts, 
the  judgment  of  former  court  rendered  on  such 
bill  is  valid  and  binding  on  the  court  in  probate 
on    subsequent  proceeding   therein  for   settle- 
ment of  such  accounts. 

In  Bank. 

In  the  matter  of  tlie  application  of  Hannah 
Dowdall  for  a  writ  of  prohibition  to  the 
Superior  Court  of  the  City  and  Connty  of 
San  Francisco,  and  Frank  H.  Dunne,  Judge 
thereof.    Writ  denied. 

Walter  R.  Dunn,  of  Oakland,  for  applicant. 
Sanderson  &  DavlB,  of  San  Francisco,  for 
respondent. 

The  following  oplnlcm  was  prepared  by  Mr. 
Justice  KERRIGAN  of  the  District  Court 
of  Appeal,  First  Appellate  District,  while 
acting  as  Justice  pro  tempore  of  this  court 
In  place  of  Mr.  Justice  MBLVIN.  It  is 
adopted  as  tlie  opinion  of  the  court. 

This  is  an  application  for  a  writ  of  pro- 
hibition directed  to  the  superior  court  of  the 
city  and  county  of  San  Frandso,  sitting  in 
probate,  enjoining  It  from  proceeding  with 
the  settlement  of  the  account  of  certain 
trustees  of  a  trust  created  by  the  will  of 
John  Nuttall,  deceased. 

Jolm  Nuttall  had  by  bis  last  will  created 
a  trust  In  favor  of  the  petitioner,  which  was 
to  continue  after  the  distribution  of  bis 
estate.  His  estate  was  distributed  more  than 
25  years  prior  to  the  commencement  of  this 
proceeding;  and,  while  the  trustees  appar- 
ently were  In  touch  with  the  petitioner,  and 
vrlth  one  another  concerning  the  affairs  of 
the  trust  during  tlie  wliole  of  this  period, 
some  10  years  bad  elapsed  since  the  filing 
by  them  of  any  account.  In  the  month  of 
January,  1920,  the  petitioner,  as  the  ben- 
ficlary  of  said  trust,  commenced  an  action, 
against  said  trustees  in. the  superior  court 
of  Alameda  county,  where  they  reside,  and 
where  a  portion  of  the  real  property  sub- 
ject to  the  trust  is  situated,  by  which  she 
sought  an  injunction  to  prevent  an  alleged 
contemplated  sale  of  part  of  said  property 
for  an  inadequate  price,  and  also  prayed  for 
an  accounting  and  for  the  termination  of 
the  trnst.  The  trustees  appeared  generally 
in  tliat  actum,  and  in  their  answer  alleged 
that  under  the  trust  they  liad  no  power  to 
sell  the  property  without  the  consent  of  the 
beneficiary,  plaintiff  in  that  action,  and  that 
they  had  never  attempted  to  do  so;  that. an 
offer  had  been  made  to  them  to  purchase 
said  property;    that  the  said  plaintiff  Itad 
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an  ondlTidecI  one-third  Interest  therein,  the 
remaining  two-thirds  belonging  to  said  trus- 
tees Individually;  that  they,  believing  that 
the  price  offered  was  advantageous,  had  re- 
quested said  plaintiff  to  Join  with  them  In  a 
sale  thereof,  but  this  she  refused  to  do,  and 
thereupon  commenced  her  said  action  to  re- 
strain said  trustees  from  making  such  sale. 
They  also  alleged  in  their  answer  that  under 
the  terms  of  thfe  trust  they  were  permitted 
In  their  discretion  to  terminate  It  after  S 
years  from  the  making  of  the  decree  of  dis- 
tribution In  the  estate  of  said  John  Nuttall, 
deceased,  but  that  the  trust  had  never  been 
terminated,  and  they  bad  continued  in  charge 
of  the  property  thereunder  by  reason  of  the 
express  desire  and  request  of  said  benefici- 
ary ;  and  they  further  alleged  that  said  plain- 
tiff was  indebted  to  them  tn  a  certain 
amount  on  account  of  fees  and  advances  in 
connectian  with  their  administration  of  the 
trust.  Subsequent  to  the  filing  of  this  an- 
swer, and  when  a  motion  noticed  to  be  heard 
in  said  action  came  on  for  hearing,  said  mo- 
tion was  dropped  from  the  calendar  in  pur- 
suance of  an  oral  stipulation,  which  was 
thereafter  to  be  reduced  to  writing,  and 
whereby  It  was  agreed  that  the  trustees 
should  file  their  account  In  the  superior  court 
of  the  city  and  county  of  San  Francisco  (re- 
spondent) in  the  matter  of  the  estate  of 
John  Nuttall,  deceased.  Zjater  this  account 
was  filed,  but  when  the  parties  attempted 
to  reduce  to  writing  their  oral  stipulation  It 
developed  that  they  could  not  agree  as  to 
the  terms  thereof,  in  view  of  which  the  peti- 
tioner, on  February  13,  1920,  after  notice 
moved  the  court  in  Alameda  county  to  set  the 
case  i>ending  there  for  trial.  The  judge  of 
that  court,  upon  being  apprised  of  the  status 
of  the  two  proceedings,  and  that  the  ac- 
count of  the  trustees  had  been  filed  In  tlie 
superior  court  of  San  Francisco,  declared 
that,  while  he  believed  that  be  bad  concur- 
rent Jurisdiction  with  the  said  San  Fran- 
cisco court  to  settle  said  account,  he  would 
not,  under  the  circumstances  disclosed,  in- 
terfere with  the  proceeding  there,  and  he 
thereupon  continued  the  hearing  of  the  mo- 
tion to  set  the  case  for  trial  to  a  day  snb- 
scquait  to  the  hearing  of  the  account  by  that 
court. 

When  said  hearing  came  on  before  said 
San  Francisco  court  the  petitioner  there  ap- 
plied for  an  order  suspending  proceedings 
in  said  matter  pending  the  determination  of 
the  action  in  Alameda  county,  upon  the 
ground  that  by  the  commencement  of  that 
action  the  superior  court  of  tb»  city  and  coun- 
ty of  San  Francisco  was  divested  of  further 
Jurisdiction  to  hear  or  determine  said  mat- 
ter. That  motion  was  denied,  whereupon  this 
proceeding  was  inagurated. 

[1]  On  behalf  of  the  respondent  it  Is  urged 
that  its  Jurisdiction  to  settle  the  account  of 
said  trustees  arises  by  virtue  of  the  provi- 
sions of  section  1699  of  the  Code  of  ClvU  Pro- 
cedure, which,  in  part,  provides: 


"Where  any  trust  has  been  created  by  or  un- 
der any  will  to  continue  after  distribution,  the 
superior  court  shall  not  lose  Jurisdiction  of  the 
estate  by  final  distribution,  but  sliall  retain 
Jurisdiction  thereof  for  the  purpose  of  the  set- 
tlement of  accounts  under  the  trusts." 

The  petitioner,  on  the  other  hand,  contends 
that  while  this  section  may  confer  upon  the 
San  Francisco  court  having  Jurisdiction  of 
the  estate  of  John  Nuttall,  deceased,  power 
to  settle  the  account  of  said  trustees,  it  is 
at  most  a  jurisdiction  existing  concurrently 
with  that  of  the  superior  court  of  Alameda 
county,  and  that  the  Jurisdiction  of  the  lat- 
ter is  broader  in  that  it  can  grant  the  in- 
junctive relief  demanded;  and  tliat,  having 
acquired  Jurisdiction  tor  this  purpose,  it 
should  be  permitted  to  take  control  and  to 
dispose  of  the  whole  controversy  (dting-  1 
Pomeroy,  Eq.  Jur.  {{  231-237). 

It  appears,  however,  by  the  nnctmtradlcted 
affidavit  filed  on  behalf  of  the  respondent 
herein,  that  since  the  granting  by  this  court 
of  the  order  to  show  cause  why  the  writ 
of  prohibition  prayed  for  in  this  proceeding 
should  not  issue,  the  petitioner  has  consent- 
ed to  the  sale  of  the  real  property  which  by 
her  action  in  the  superior  court  of  Alameda 
county  she  sought  to  enjoin  and  has  Joined 
in  the  conveyance  thereof  to  the  purchaser, 
so  that  the  only  relief  she  is  now  seeing  Is 
an  accounting  by  the  trustees  and  the  termi- 
nation of  the  trust.  The  trustees  having  filed 
in  the  superior  court  of  the  dty  and  county 
of  San  Francisco  their  account  as  such  trus- 
tees, and  prayed  Its  settlement  and  their  dis- 
charge, it  results  that  if  such  court  is  al- 
lowed to  proceed  the  petitioner  will  secure 
the  very  relief  that  she  now  seeks  in  the 
superior  court  of  the  county  of  Alameda. 
The  latter  court,  recognizing  the  Jurisdiction 
of  the  respondent,  has  by  the  exercise  of  prop- 
er Judicial  comity  deferred  action  upon  the 
suit  pending  before  it,  and  under  the  circum- 
stances as  they  now  exist  it  is  dlfiicnlt  to 
understand  why  the  i)etltloner  is  still  seek- 
ing the  writ  of  prohibition  against  the  re- 
spondent. In  any  case  it  is  clear  that  the 
resxKmdent  has  Jurisdiction  of  the  matter 
(C!ode  Ov.  Proc.  {  1699,  supra),  so  ttiat  its 
action  cannot  be  controlled  by  writ  of  pro- 
hibition (Code  Civ.  Proc.  S  1102),  and,  even 
if  proceeding  erroneously,  it  would  still  be 
exempt  from  c<mtrol  by  this  writ  (S.  P.  Ry. 
Co.  V.  Sup.  Ct,  63  Oal.  607). 

Writ  denied. 

ANGELLOTTI,  C.  J,  and  OLNBT.  J. 
SHAW,  J,  LBNNON,  J.,  and  WILBDB,  J, 

concur. 

On  Rdiearlng. 

PER  CURIAM.  [I,  8]  The  petition  for  re- 
hearing Is  denied.  In  view  of  the  argument 
and  the  possible  misconception  of  the  effect 
of  our  opinion,  we  deem  it  proper  to  add 
some  further  remarks.  By  section  1699  of 
the  Code  of  Civil  Procedure  the   superior 
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court,  slttiiig  In  probate  Qixm  the  dtsttlbu- 
tlon  of  an  estate  wherein  the  will  create*  a 
trast,  retains  jurisdiction  of  tlie  estate  for 
the  purpose  of  the  settlement  of  the  aceonnta 
under  Uie  trust  It  follows  from  this  that  In 
this  particular  case  the  superior  court  of 
San  Francisco  has  had  Jurisdiction  of  the 
instate  tor  the  purpose  of  settling  the  trus- 
tees' accounts  ever  since  the  decree  of  dis- 
tribution of  the  estate  of  John  Nuttall,  de- 
ceased, was  made,  more  than  25  years  ago. 
That  Jurisdiction  remains  until-  the  accounts 
are  closed,  and  the  trustee  discharged.  It 
la  also  true  that  the  superior  court  of  each 
county  in  the  state  has  general  jurisdiction  in 
equity  to  settle  trustees'  accounts  and  to 
entertain  actions  for  injunctions.  This  juris- 
diction is,  in  a  sense,  concurrent  with  that 
of  the  superior  court,  which,  by  virtue  of 
the  decree  of  distribution,  has  jurisdiction 
of  a  trust  created  by  will.  The  latter,  how- 
ever, is  the  primary  jurisdiction,  and  if  a  bill 
in  equity  is  filed  in  any  other  superior  court 
for  the  purpose  of  settling  the  account  of 
such  trustee,  that  court,  upon  being  informed 
of  the  jurisdiction  of  the  court  in  probate, 
and  that  an  account  Is  to  be  or  has  been  filed 
therein  for  settlement,  should  postpone  the. 
proceeding  in  Its  own  case,  and  allow  the  ac- 
count to  be  settled  by  the  court  having  .pri- 
mary jurisdiction  thereof.  We  assume,  of 
course,  that  the  pr(q;K>sition  to  settle  the  ac- 
count in  the  court  in  probate  is  made  in 
good  faith,  and  it  will  be  prosecuted  with 
diligence.  Some  discretion  is  vested  in  the 
conrt  on  this  point,  and  if  It  appears  that 
the  suggestion  of  the  primary  jurisdiction  of 
the  court  in  probate  is  made  for  delay  or  in 
bad  faith,  we  have  no  doubt  that  the  other 
superior  court  might  properly  proceed  to 
Judgment  on  the  bill  in  equity. 

[4]  The  court  entertaining  the  bill  in  equity 
is  not  without  jurisdiction.  If  no  suggestion 
of  the  primary  jurisdiction  of  the  court  in 
probate  is  made  to  it,  the  judgment  of  such 
court  In  the  suit  in  equity  will  undoubtedly 
be  valid,  and  upon  any  subsequent  proceeding 
In  the  court  in  probate  under  Its  jurisdiction 
.such  judgment  would,  be  binding  upon  that 
court 

SHAW,    J.;    OLNBT,    J.;    WILBUR,    J.; 
I/fiSiNNON,  J„  and  LAWLOR,  J.,  concur. 
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la  re  WALL'S  ESTATE.    (L.  A.  6410.) 

(Supreme  Conrt  of  CalifMrnia.    July  30, 1^0.) 

t.  Appeal  and  error  <8=s>979(2)— New  trial  «=» 
68— Grant  of  new  trial  for  Intullloiency  of 
evidonea  discretionary. 

The  trial  court  in  granting  a  motion  for  a 
nevr  trial,  particularly  for  insufficiency  of  evi- 
dence to  gnpport  verdict  or  findings,  has  a  wide 


discretion,  and  its  action  will  ant  be  disturbed 
unless  abuse  of  diacretion  clearly  appears. 

2.  Costs  «s>263--$200  penalty  for  useless  ap- 
peal, delaying  a  $75,000  estate  one  year,  not 
exoessrve. 
Where  an  appeal  from  an  order  granting  a 
new  trial  after  verdict  against  probating  a  codi- 
cil   clearly    appears    to    have    been    for    vexa- 
tion and  delaying  the  estate,  wliich  was  valued 
at  nearly  $75,000,  a  $200  penalty  for  such  use- 
less appeal,  causing  almost  a  year's  delay,  is  not 
excessive. 

Department  1. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;   Paul  J.  McCormlck,  Judge. 

Helen  A.  Grles  and  another  offered  for  pro- 
bate the  will  of  Nellie  M.  WaU,  deceased,  to- 
gether with  a  codicil,  and  Arnold  El.  Wall  and 
another  contested  the  probate  of  the  codlcU, 
which  was  denied,  and  from  a  court  order 
granting  a  motion  for  new  trial  the  contest- 
ants appeal.    Afilrmed. 

K  B.  Coil,  of  Los  Angeles,  for  appellants. 

Pierce,  Critchlow  &  Barrette,  Lucius  K. 
Chase,  Walter  L.  Mann,  and  Dockweiler,  Mott 
&  Dockweiler,  all  of  Los  Angeles,  for  re- 
spondents. 

SHAW,  J.  This  In  an  appeal  from  an  or- 
der granting  a  motion  for  a  new  trial  with 
respect  to  a  part  of  the  judgment. 

The  respondents  offered  for  probate  a  doc- 
ument purporting  to  be  the  will  of  the  dece- 
dent, and  another  document  purporting  to  be 
a  codicil  thereto.  The  appellants  contested 
the  probate  of  the  codicil  on  the  ground  that 
the  same  was  not  executed  by  the  decedent  ei- 
ther in  the  manner  prescribed  by  section  1276 
of  the  Civil  Code  or  at  aU.  The  jury  returned 
a  special  verdict  to  the  effect  that  said  Nellie 
M.  WaU  did  not  sign  the  said  codicil,  nor  ac- 
knowledge nor  declare  to  the  subscribing  wit- 
nesses that  the  same  was  her  will,  and  that 
said  wftnesses  did  not  sign  the  codicil  at  the 
request  of  Nellie  M.  Wall  in  her  presence 
and  in  the  presence  of  each  other.  Judgment 
was  entered  in  accordance  with  the  verdict, 
denying  probate  to  the  codicil.  Thereupon 
the  proponents  moved  for  a  new  trial  of  the 
issues  relating  to  the  codicil  on  the  grounds 
of  newly  discovered  evidence;  insufficiency 
of  the  evidence  to  justify  the  verdict;  that 
the  verdict  was  against  the  law,  and  for  er- 
rors of  law  occurring  at  the  trial.  The  court 
granted  the  motion  on  all  of  said  grounds, 
and  set  aside  the  i>art  of  the  judgment  whi<^ 
denied  probate  to  said  codicil. 

[1]  The  trial  court  in  acting  upon  a  mo- 
tion for  a  new  trial,  particularly  <hi  the 
ground  of  insufficiency  of  the  evidence  to  sup- 
port the  verdict  or  findings,  has  a  wide  dis- 
cretion, and  its  action  thereon,  either  for  or 
against  the  motion,  will  not  be  disturbed  on 
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appeal,  nnless  it  clearly  appears  to  the  ap- 
pellate court  tbat  the  discretion  was  abnsed. 
This  proposition  has  been  so  often  decided' 
that  It  is  UJiueceasary  to  cite  authorities  In 
support  of  it.  In  the  present  case,  thlree  eye- 
witnesses,- daughters  of  the  decedent,  testi- 
fied directly  and  positively  that  the  decedent 
acknowledged  her  signature  to  the  document 
proposed  as  a  codicil  to  them,  and  declared 
the  same  to  he  a  codicil  to  her  will,  and  that 
two  of  them,  namely,  Helen  A.  Cries  and  Bes- 
sie Elliott,  then  and  there  at  her  request, 
signed  their  names  thereto  as  witnesses  to 
the  execution  thereof  In  her  presence  and  in 
the  presence  of  each  other.  It  Is  difficult  to 
conceive  of  clearer  or  more  positive  evidence 
establishing  the  execution  of  the  will  than 
was  presented  in  this  case.  The  contradic- 
tion thereof  consisted  of  the  evidence  of  the 
three  other  children  of  the  decedent,  to  the 
effect. that  in  their  opinion  the  signature  to 
the  codicil  was-  not  the  signature  of  the  de- 
cedent, and  the  testimony  of  a  handwriting 
expert  to  the  effect  that,  after  comparing  the 
same  with  numerous  admittedly  genuine  sig- 
natures of  the  decedent,  it  was  his  opinion 
that  the  slgnaiture  to  the  codicil-  was  not  gen- 
uine. There  was  also  some  testimony  of  cir^- 
cumstances  tending  to  show  tbat  the  sub- 
scribing witnesses  to  the  will  were  not  pres- 
ent at  the  hotase  of  tlie  decedent  on  the  day 
the  will  was  signed  by  ber,  as  claimed  by  the 
proponents.  In  support  of  the  genuineness 
of  the  signature  there  was  the  additional  tes- 
timony of  two  bank  cashiers,  who  had  been 
for  gome  years  accustomed  to  identifying  the 
signature  of  the  decedent  on  checks  and  oth- 
er documents  In  connection  with  her  account 
at  the  bank,  each  of  whom  testlfled.  In  effect, 
tbat  they  believed  the  signature  to  the  codicil 
to  be  her  genuine  signature. 

[2]  It  Is  obvious  tbat  In  this  state  of  the 
OTidence  it  was  within  the  discretion  of  the 
court  to  grant  a  new  trial.  If  be  believed  the 
evidence  of  the  witnesses  for  the  proponents. 
It  was  his  duty  to  do  so.  While  it  \a  true 
tliat  on  cross-examination  the  said  witnesses 
contradicted  themselves  and  showed  evidence 
of  considerable  agitation,  there  was  nothing 
from  which,  as  a  matter  of  law,  we  can  say 
the  court  should  have  refused  to  credit  their 
testimony.  The  judge  who  tried  the  case 
was  the  Judge  who  granted  the  new  trial, 
and  he  saw  and  beard  the  witnesses  as  they 
were  testifying,  and  was  in  a  much  better 
position  to  determine  their  credibility  than 
this  court  could  possibly  be.  It  is  unneces- 
sary to  consider  the  other  points  presented 
in  the  motion  for  a  new  trial.  Upon  this 
ground  alone  the  order  must  be  affirmed. 
This  proposition  is  so  well  established  that' 
we  are  unable  to  perceive  any  reason  for  the 
taking  of  this  appeal,  except  a  desire  for 
vexation  and  delay.  It  is  a  proper  case  for 
the  Imposition  of  a  penalty  on  the  appel- 


lants. It  appears  tliat  the  estate  was  of  tbe 
value  of  something  near  $75,000.  A  poialt? 
of  $200  for  a  useless  appeal  whidi  has  caused 
a  delay  of  almost  a  year  cannot  be  considered 
excessive. 

Tbe  Judgment  Is  affirmed,  and  it  is  ordered 
tbat  tbe  respondents  recover  of  the  appel- 
lants the  sum  of  |200  as  damages  on  account 
of  the  appeal,  and  their  coatts. 

We  concur:   OLNBTiJ.;  LAWLOB,!. 


(183  Cal.  OS) 

INYO  COUNTY  v.  GIVEN  at  aL    (L.  A.  6044.) 
(Supreme  Court  of  California.    July  28, 1920.) 

1.  Appeal  aad  error  ®s>gi6(l)— Denial  takes 
as  true  on  appeal  from  Judgment  en  pleadings. 

Defendant's  denials  of  allesationB  of  com- 
plaint must  be  taken  aa  true  on  appeal  from 
jodgment  for  plaintiff  on  the  pleadiii£*. 

2.  Dedication  €=»  I— Governed  by  principles  af- 
fecting oooveyanceg  and  gifts. 

A  dedication,  being  a  voluntary  transfer  of 
an  interest  in  land,  partakes  botti  of  tlie  na- 
ture of  a  grant  and  of  a  gift,  and  is  governed 
by  the  fundamental  principles  which  control 
such  transactions. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrasei,  First  and  Second  Series,  Dedica- 
tioou] 

3.  Dedioation  «s>3l— Not  binding  until  accept- 
anca. 

A  dedication,  like  a  contract,  consists  of  an 
offer  and  acceptance,  and  is  not  binding  nntn 
acceptance,  proof  of  which  must  be  unequivocal. 

4.  Dedication  «=>37— Aooeptanee  may  be  "aet- 
nal"  or  i"lmpll«d." 

Acceptance  of  dedication  may  be  actual  or 
implied,  being  "actual"  when  formal  accept- 
ance is  made  by  the  proper  authorities,  and 
"implied"  when  a  use  has  been  made  of  the 
property  by  the  public  for  such  a  length  of 
time  as  will  evidence  an  intention  to  accept  the 
dedication. 

[Ed.  Note.— For  other  definitions,  see  Words ' 
and  Phrases,  Actual  Acceptance;    Implied  Ac- 
ceptance.] 

5.  Dedioation  «=>2»— Sale  of  lets  with  refer, 
enoe  to  map  not  Irrevocable  dedication  before 
aooeptance. 

The  mere  making  of  sales  of  lota  with  ref- 
erence to  a  map  showing  streets  does  not  con- 
stitute an  irrevocable  dedication  to  tlie  public, 
an  acceptance  being  necessary  to  constitnte 
dedication  aa  between  ovmer  and  public. 

6.  Dedication  «=>35(l)— Order  of  abandonaent 
not  acoeptanoa  of  offer  of  dedication. 

Board  of  supervisors'  order,  vacating  and 
abandoning  certain  streets  delineated  on  plat, 
did  not  constitute  an  acceptance  of  the  offer  of 
dedication. 
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7.  Dedloatloi  «=93S(I)— RaMluloii  of  abu- 
donmsnt  iMt  aa  aoMptaaee  of  offer  of  dailkw- 
tloa. 

Board  of  soperviaori'  order  rescinding  an 
order  THcating  and  abandoning  certain  streeth 
and  avenaea  delineated  on  a  plat,  did  not  con- 
stitute an  acceptance  of  an  offer  of  dedication, 
where  prior  to  the  order  of  abandonment  the 
offer  of  dedication  had  been  withdrawn;  the 
only  effect  of  the  order  rescinding  the  abandon- 
ment  being  to  leave  the  matter  in  the  condi- 
tion in  which  It  was  prior  to  the  order. 

8.  Dedication  «=935(l)— Suit  13  years  after 
rescission  of  offer  not  acceptance  of  dedloa- 

tiOB. 

Commencement  of  action  by  county  to  have 
certain  street  declared  a  tinblic  highway,  and 
to  abate  an  obstruction  thereon,  18  years  after 
offer  of  dedication  had  been  made,  and  after 
it  had  been  rescinded.  Mid  not  to  CMietitate  an 
acceptance  of  offer  of  dedication. 

9.  Dedication  «S965— Street  beoama  dedicator's 
property  on  abandonment. 

Under  Pol.  Code,  J  2643,  board  of  saper- 
Tisors  of  county  had  power  to  abandon  rights 
of  public  in  streets,  and  on  such  abandonment 
the  proffered  easement  reverted,  and  the  land 
became  the  private  property  of  the  dedicator. 

Department  2. 

Appeal  from  Superior  Court,  Inyo  County ; 
Wm.  D.  Dehy,  Judge. 

Action  by  the  County  of  Inyo  against  Paul 
M.  Given  and  another.  Judgment  for  plain' 
tiff,  and  defendants  appeal    Reversed. 

A.  H.  Swallow,  of  Bishop,  for  appellants. 
Jess  Hesslon,  of  Independence,  for  respond- 
ent 

The  following  opinion  was  prepared  by  Mr. 
Justice  EERBIOAN  of  the  District  Cdurt  of 
Appeal  for  tbe  First  Appellate  District  while 
acting  as  Justice  pro  tempore  in  this  court 
In  place  of  Mr.  Justice  MBLYIN.  It  Is  adop- 
ted as  the  oplniom  of  this  court 

This  action  was  bronj^t  by  the  county  of 
Inyo  to  have  a  certain  street  decreed  a  public 
highway  and  to  remove  and  abate  an  obstmc- 
tlon  thereon.  As  judgment  went  for  plaintiff 
on  the  pleadings  a  review  of  the  same  be- 
comes necessary.  Plaintiff  alleged,  in  sub- 
stance, that  In  Decemlier,  1900,  one  A.  M. 
Given  filed  In  the  recorder's  office  of  Inyo 
county  a  plat  of  the  Given  addition  to  the 
town  of  Big  Pine,  and  that  on  said  plat  cer- 
tain streets,  avenues,  and  alleys  were  delin- 
eated, including  a  street  known  as  Wash- 
ington street;  that  subsequently  Given  sold 
lots  in  said  addition  to  certain  persons,  and 
that  said  Washington  street  was  dedicated 
by  Given  to  the  use  of  the  public,  and  par- 
ticularly to  certain  purchasers  named  In 
the  complaint ;  that  thereafter  in  December, 
1913,  defendant  Paul  Given  made  an  oral 
application  to  the  lK>ard  of  supervisors,  with- 


out any  petition  In  trritlng,  for  an  order  va- 
cating and  abandoning  certain  of  these 
streets  and  avenues  delineated  on  said  plat, 
Including  that  portion  of  Washington  street 
north  of  the  norttk  line  of  Center  street. 
Tlrnt  to  procure  this  order  it  is  alleged  de- 
fendant made  certain  false  representations 
to  the  board  of  supervisors  concerning  the 
sale  of  said  lots,  and  that  as  a  result  there- 
of the  board  in  December,  1013,  made  on  or- 
der without  the  knowledge,  consent,  or  ac- 
quiescence of  any  of  the  abutting  owners,* 
vacating  certain  of  the  streets,  including  that 
portion  of  Washington  stsreet  above  men- 
tioned. Further  allegations  recite  that  in  so 
doing  the  board  exceeded  Its  authority  and 
that  thereafter  In  January,  1914,  after  learn- 
ing of  the  false  representations,  It  made  an 
order  revoking  and  rescinding  that  portion 
of  the  order  and  resolution  relating  to  Wash- 
ington street  It  is  also  charged  that  while 
Washington  street  was  a  public  highway, 
dedicated  as  aforesaid,  defendant  Lena  T. 
Given  placed  certain  obstructions  thereon, 
and  that 'She  refused  to  remove  the  same  up- 
on demand  being  made.  Defendants  de- 
murred to  the  complaint  on  the  ground  that 
it  failed  to  state  a  cause  of  action.  The  de- 
murrer was  overruled.  Defendants  answer- 
ing, denied  tliat  the  portion  of  Washington 
street  referred  to  had  ever'  been  opened  or 
used  as  a  street  or  public  highway,  or  that 
it  was  ever  accepted  as  such  by  the  county, 
and  alleged  that  no  lots  abutting  upon  the' 
streets  or  portions  thereof  vacated  by  the 
order  of  the  board  had  ever  been 'sold  to 
any  person.  They  also  denied  that  any  false 
representations  were  ever  made  to  the  board 
to  Induce  the  members  thereof  to  make  the 
revoking  order,  or  that  the  t)oard  ever  relied 
upon  any  such  representations  in  making  the 
same.  On  the  trial  defatdants  moved  for 
Judgmait  on  the  pleadings  <m  the  ground 
that  the  amended  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion or  entitle  the  plaintiff  to  any  relief 
against  the  defendants,  or  either  of  them. 
The  trial  court  held,  however,  that  the  board 
of  supervisors  had  no'  authority  or  Jurisdic- 
tion to  make  the  order  vacating  and  aban- 
doning the  streets,  and  further  cond-uded 
that  as  the  answer  did  not  controvert  the 
allegations  of  the  complaint  constituting  ded- 
ication, it  did  not  state  facts  sufficient  to  con- 
stitute a  defense,  and  ordered  judgment  for 
the  plaintiff  on  the  pleadings.  It  is  defend- 
ants' contention  that  the  court  erred  in  over- 
ruling their  demurrer,  and  further  erred  in 
not  giving  judgment  in  their  favor.  We  are 
of  the  opinion  that  the  judgment  as  rendered 
finds  no  support  in  the  record. 

[1]  The  allegations  of  the  complaint  with 
reference  to  the  dedication  of  the  land  recite 
that  defendants'  predecessors  in  interest  had 
sold  to  different  persons  lots  In  the  tract 
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according  to  the  map  or  plat,  and  that  there 
wa£(  thereby  created  an  IrreTocable  ease- 
ment in  the  streets  and  avoraes  delineated 
on  such  map.  As  above  Indicated  the  answer 
of  defendants  not  only  specifically  alleges 
that  no  lots  Iiad  ever  tieen  sold  on  the  streets 
or  portions  thereof  vacated  by  the  order  of 
December,  1913,  but  it  also  denies  that  any 
part  of  that  portion  of  Washington  street  af- 
fected by  the  order  had  ever  been  opened 
or  used  or  accepted  by  the  public  as  a  high- 
way. These  denials  of  plaintiff's  conclusion 
tliat  there  was  a  dedlcaticm  must  be  talcen 
as  true;  Judgment  having  been  entered  on 
the  pleadings. 

[2-4]  Counsel  for  both  parties  have  dis- 
cussed at  length  the  qnestions  of  the  power 
of  boards  of  supervisors  to  abandon  high- 
ways, or  to  revoke,  upon  a  proper  showing, 
an  order  made  with  reference  thereto.  To 
oar  minds,  however,  the  controlling  question 
in  this  case  is  whether  or  not  there  has  l)een 
an  offer  and  acceptance  of  dedication  of  the 
street  in  question  to  public  use  as  a  pnt>- 
lic  highway.  Considering  a  dedication  as  a 
voluntary  transfer  of  an  interest  in  land,  it 
partakes  tx)tb  of  a  nature  of  a  grant  and  of 
a  gift,  and  is  governed  by  the  fundamental 
principles  which  control  such  transactions. 
Hence  a  dedication,  like  a  contract,  consists 
of  an  offer  and  acceptance,  and  it  is  settled 
law  that  a  dedication  is  not  binding  until 
acceptance,  proof  of  which  must  be  unequiv- 
ocal. 18  Corpus  Juris,  p.  72.  The  acceptance 
may  be  actual  or  implied.  It  is  actual  when 
formal  acceptance  is  made  by  the  proper  au- 
thorities, and  implied  when  a  use  has  been 
made  of  the  property  by  the  public  for  such 
a  length  of  time  as  will  evidence  an  inten- 
tioq  to  accept  the  dedication.  Elliott  v.  Mc- 
intosh (App.)  183  Pac.  092.  Two  things, 
however,  are  necessary  to  a  c(HnpIete  dedica- 
tion, an  offer  and  acceptance.  A  dedication 
without  acceptance  is,  in  law,  merely  an 
offer  to  dedicate,  and  such  offer  does  hot  im- 
pose any  burdens  nor  confer  any  rights,  un- 
less there  la  an  acceptance.  The  rule  there- 
fore is  tliat  acceptance  on  the  part  of  the 
public  is  necessary  to  a  valid  dedication  of 
land  as  a  highway.  1  Elliott  on  Roads  and 
Streets,  §  122 ;  8  Rul.  Cas.  Law,  p.  898.  Re- 
spondent claims,  however,  that  defendants 
are  estc^ped  to  deny  that  the  streets  delin- 
eated on  the  map  were  accepted,  by  reason 
of  the  filing  of  the  map  and  the  sale  of  lots 
with  reference  thereto,  and  it  was  upon  this 
theory,  no  doubt,  tliat  the  trial  court  based 
Its  decision. 

That  some  confusion  exists  in  the  author- 
ities in  this  state  where  the  subject  has  re- 
ceived consideration  there  can  be  no  doubt 
Some  of  the  cases  confuse  the  doctrine  of 
dedication  with  other  doctrines  pertinent 
only  to  private  interrelations  growing  out 
of  sales.  The  case  of  Town  of  San  Leandro 
T.  Le  Breton,  72  Cal.  170,  13  Pac.  405,  is  of 


such  a  cluracter.  It  is  there  held  Chat 
where  an  owner  of  land  lays  off  a  town  and 
makes  a  map  thereof  showing  it  to  be  divided 
Into  streets,  alleys,  and  lots,  and  then  sells 
lots  with  reference  to  such  map,  he  thereby 
makes  an  irrevocable  dedication  of  the  space 
represented  on  the  map  as  streets,  to  the  use 
of  the  public,  and  that  In  such  a  case  no 
formal  acceptance  Is  necessary  by  the  town 
authorities.  The  'rule  announced  in  this 
case  is  mere  dictum,  as  it  appeared  that  there 
was  an  acceptance.  The  rule  declared  in 
that  case  is  one  of  constructive  dedication, 
and  undoubtedly  could  be  Invoked  in  an  ac- 
tion t>etween  the  dedicator  and  his  grantees. 
But  the  purchasers  here,  if  there  t>«>  any, 
are  not  complaining.  This  action  is  one 
brought  by  a  county  to  abate  an  obstruction 
upon  property  which  It  claims  to  t>e  a  pub- 
lic highway.  There  Is  a  distinction  between 
the  rights  accruing  to  the  public  generally 
and  the  purchasers  of  lots  according;  to  a 
map  upon  an  offer  of  dedication.  Elrlnge  v. 
Santos,  171  Cai.  278,  162  Pac.  915;  People  v. 
Reed,  81  CaL  70,  79,  22  Pac.  474,  18  Am.  St. 
Rep.  22. 

[6]  As  before  stated,  so  far  as  the  public 
is  concerned,  there  must  be  an  acceptance  to 
complete  an  offer  of  dedication.  Dedication 
is  the  Joint  effect  of  an  offer  by  the  owner 
to  dedicate  land,  and  an  acceptance  of  such 
offer.  There  can  be  no  dedication  without 
the  participation  of  botli.  City  of  Anaiieim 
V.  Langenberger,  134  Cal.  608,  610,  66  l^ac. 
859.  Contrary  to  the  doctrine  announced  in 
the  Le  Breton  Case,  the  mere  making  of 
sales  of  lots  with  reference  to  a  map  does  not 
therefore  constitute  an  Irrevocable  dedication 
to  the  public.  As  between  an  owner  of  land 
and  the  public,  this  act  alone  Is  not  suiii- 
dent  to  constitute  dedication.  An  acceptance 
must  be  had  either  by  user  or  by  some  fonnal 
act  See  note,  57  Am.  St  Rep.  753.  So  far. 
therefore,  as  the  !«  Breton  opinion  can  be 
construed  as  militating  against  the  rule,  it 
should  have  no  weight  People  v.  Reed,  sn- 
pra.  The  rule  that  such  act  simply  consti- 
tutes an  offer  to  dedicate  which  does  not  l>e- 
come  effectual  until  acceptance  is  reflected  in 
a  long  line  of  cases  in  this  state.  People  v. 
Reed,  supra;  Archer  v.  Salinas  City,  S3 
Cal.  53,  28  Pac.  839,  16  L.  B.  A.  145;  Schmitt 
V.  San  Francisco,  100  Cal.  307,  34  Pac.  961 ; 
Koshland  v.  Spring,  116  Cal.  689,  48  Pac. 
58;  Prescott  v.  Edwards,  U7  Cat.  298,  48 
Pac  178,  69  Am.  St  Bep.  186;  Nlles  v.  City 
of  Los  Angeles,  126  Cal.  572,  58  Pac.  190; 
City  of  Anaheim  v.  Langenberger,  supra ;  City 
of  Los  Angeles  v.  McCoUum,  156  Cal.  148, 
103  Pac.  914,  23  li.  R.  A.  (N.  S.)  378;  Eltinge 
V.  Santos,  supra ;  EHliott  ▼.  Mcintosh,  supra. 

[8,  7}  Here  the  answer  denied  that  the  streets 
in  question  had  ever  t>een  opened  or  used  as 
a  street  or  public  highway,  or  tliat  it  was 
ever  accepted  as  such  by  the  county,  and  it 
farther  denied  tliat  lots  abutting  thereon  had 
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erer  been  sold  to  any  person.  The  affect  of 
the  allegations  of  the  answer  therefore  is 
that  the  land  In  question,  not  having  been  ac- 
cepted, is  not  a  public  street,  unless  it  can 
be  said  that  the  effect  of  either  of  the  or- 
ders of  the  board  amounted  to  an  acceptance 
of  the  offer  of  dedication.  It  is  not  contend- 
ed, nor  could  it  successfully  be,  that  the  or- 
der of  abandonment  amounted  to  an  accept- 
ance. If  it  had  any  effect  in  this  relation 
it  can  be  construed  only  as  a  rejection  of  the 
offer.  The  manifest  object  of  the  peUtion 
to  the  board  was  to  remove  any  presumption 
to  dedication  from  the  record  that  the  filing 
of  the  map  or  plat  of  the  property  had  cre- 
ated, for  at  the  time  the  application  was 
made,  so  the  complaint  avers,  the  plaintiffs 
bad  erected  a  fence  across  the  property, 
thereby  evidencing  their  Intention  to  revoke 
the  offer  of  dedication.  The  only  effect.  If 
any,  of  this  order  of  the  board  rescinding 
its  vacating  order  was  to  leave  the  matter 
In  the  condition  it  was  prior  to  the  order  of 
abandonment,  and  at  that  time,  as  above 
shown,  the  offer  of  dedication  had  l>een  with- 
drawn. 

[•)  The  only  other  act  or  circumstance  that 
could  possibly  be  construed  as  an  acceptance 
Is  the  filing  of  the  present  action,  but  the 
mere  filing  of  this  action  13  years  after  the 
offer  was  made,  and  after  it  was  rescinded, 
can  in  no  manner  be  construed  as  an  ac- 
ceptance. City  of  Anaheim  V.  Langenberger, 
184  Cal.  6U,  66  Pac  856.  There  is,  there- 
fore, nothing  BO  far  as  the  pleadings  show 
that  would  in  any  manner  indicate  an  accept- 
ance of  the  offer  of  dedication. 

[S]  It  might  be  said  in  conclusion  that  it 
is  very  doubtful  if  the  board  had  power  to 
set  aside  the  order  abandoning  the  highway. 
If  we  assume  that  the  streets  and  portions 
thereof  in  question  had  become  highways, 
there  is  no  question  but  that  the  board  of 
supervisors,  acting  in  Its  legislative  capacity, 
had  the  power  to  abandon  the  rights  of  the 
public  therein  (Pol.  Code,  {  2643),  and  no  pe- 
tition was  necessary  to  bring  about  this  ac- 
tion Symons  v.  San  Francisco,  115  Cal.  555, 
42  Pac.  913,  47  Pac.  453;  Brown  v.  Board 
of  Supervisors,  124  Cal.  274,  57  Pac.  82; 
Swift  V.  Board  of  Supervisors,  16  Cal.  App. 
72,  116  Pac.  317.  Having  done  so,  the  prof- 
fered easement  reverted,  and  the  land  there- 
by became  the  private  property  of  the  dedi- 
cator. Keena  ▼,  Board  of  Supervisors,  89  Cal. 
11,  26  Pac.  615.  In  the  absence  of  a  new 
offer  of  dedication  the  only  manner  in  which 
plaintiff  could  again  acquire  the  property 
would  be  by  condemnation  proceedings. 

It  is  true  that  the  complaint  alleged  fraud 
in  the  procurement  of  the  abandoning  order, 
but  this  is  denied  in  the  answer,  and,  judg- 
ment having  been  had  on  the  pleadings,  this 
denial  stands  admitted  as  true.  The  conclu- 
sion we  have  reached  that  there  was  no  ac- 


ceptance of  the  offer  makes  further  dlacns- 
slon  of  this  question  unnecessary. 

From  what  we  have  said  It  fcdlows  that 
the  Judgment  should  be^  and  it  Is  hereby,  re- 
versed. 

WILBUR,  SLOANE,  and  LENNON,  JJ., 
concur. 


(183  Cal.  MS) 

MERCANTILE  TRUST  CO.  OF  SAN  FRAN. 

CISCO  V.  ALL  PERSONS  CLAIMING,  etc 

(MoGLADE,    Respondent).    (8.    F.    8428.) 

(Supreme  Coart  of  California.    July  27,  1920.) 

1.  Appeal  and  error  «=97I4(5)— Brief  oannot 
be  looked  to  to  show  that  ooart  strack  out 
evidehoe. 

Where  a  record  showed  the  proper  admis- 
sion of  an  abstract  under  Code  Civ.  Proc.  f 
1855a,  as  secondary  evidence  of  a  lease  destroy- 
ed by  fire,  and  decision  of  court  was. seemingly 
made  with  snch  evidence  in  the  record,  informa- 
tion in  the  brief  that  court  admitted  evidence 
only  tentatively,  and  later  struck  it  out,  can- 
not be  considered. 

2.  Appeal  and  error  «s>843  ( I )— Where  rever- 
sal Is  required  on  one  ground,  other  grounds 
not  oonsldered. 

Where  a  reversal  is  necessary  upon  one 
gronnd,  other  grounds  for  reversal  need  not 
•be  considered. 

3.  Evidence  «=>588— Testimony  held  not  over, 
oome  by  geometrical  Inconslsttnoy. 

In  a  proceeding  to  quiet  title  to  property  in 
a  block  in  a  city,  a  decree  for  defendant  held 
plainly  not  supported  by  the  evidence,  since  the 
evidence  upon  which  the  witnesses  all  agreed, 
and  which  was  supported  by  all  probabUities, 
cannot  be  overcome  by  its  inconsistency  geo- 
metrically with  an  estimated  street  frontage. 

4.  Evidence  «=3372(  1 2) —Abstract  of  record  of 
destroyed  lease  admissible  as  ancient  docn. 
ment,  although  Instrument  was  defective. 

In  view  of  the  provisions  of  Code  Civ.  Proc. 
i  1951,  that  the  record  of  an  instrument  affect- 
ing real  property  may  be  used  in  evidence,  and 
Civ.  Code,  {  1207,  that  the  record  of  any  instm- 
ment  recorded  prior  to  January,  1915,  may  btf 
so  used  notwithstanding  defect  in  execution  or 
in  the  certificate  of  acknowledgment  or  the  ab- 
sence thereof,  and  that  where  record  was  made 
within  16  years,  genuineness  of  instmment  must 
be  proved,  there  is  a  prima  fade  presumption 
that  such  an  instrument,  more  than  16  years 
old,  and  recorded  before  January,  1915,  is  gen.* 
nine,  although  the  record  shows  an  instrument 
which  woold  not  prove  itself  because  of  such 
defects. 

5.  Evidence  «s»370  (8)— Abstract  of  destroyed 
record  admlMlble  without  other  proof  of  gen- 
■Ineness. 

The  fundamental  purpose  of  Code  Civ.  Proc. 
i  1855a,  is  to  make  abstracts  of  record  availaUe 


«S9For  other  cases  lee  mods  topic  sad  KET-NUUBBR  in  all  Kay-Numbered  OlsesU  uid  IndexM 


Digitized  by 


Google 


682 


191  PACIFIC  BBPOBTEB 


(OaL 


u'secondai7  erldenee,  where  tbe  records  wer* 
destroyed,  and  where  such  abstract  shows  the 
record  of  an  instrnment  which,  if  not  destroyed, 
could  have  been  introduced  without  other  proof 
of  its  genuineness,  and  would  have  raised  a 
prima  facie  presumption  of  its  genuineness, 
•ach  abstract  is  admissible  without  other  proof 
of  genuineness. 

6.  Evidence  $=»372(  12)— Abstract  of  recorded 
lease  held  admissible  without  further  proof 
of  genuineness  regardless  ef  eertifloate  of  ao- 
knowledgment. 

An  abstract  of  a  lease  recorded  more  than 
15  years  before  trial  is  sufficient  as  secondary 
evidence  of  the  record  under  Civ.  Code,  g  1207, 
regardless  of  whether  there  was  a  certificate 
of  acknowledgment  or  not,  and  is  admissible  in 
evidence  without  further  proof,  in  a  case  where 
secondary  evidence  is  admissible. 

7.  Evidence  «=>70— Abstract  not  noting  defect 
raises  presnmptlon  of  proper  mekaowledg- 
ment. 

Where  an  abstracter  under  daty  to  note 
the  absence  of  a  certificate  of  acknowledgment 
conforming  to  statutory  requirements  made  no 
record  thereon  such  ftulure  raises  the  presump- 
tion that  it  had  a  proper  certificate,  which  pre- 
sumption is  strengthened  by  the  fact  of  record- 
ing, which  could  not  lawfully  be  done  without 
such  certificate,  making  the  abstract  competent 
prima  facie  evidence  thereof  in  quieting  title. 

8.  Evidence  «=»372(I2)— Scope  of  curative  act 
In  respect  to  abstract  of  destroyed  recorded 
Instrument*. 

Where  abstract  of  destroyed  record  of  a 
lease,  made  more  than  15  years  before,  was  of- 
fered as  evidence,  and  the  lease  was  executed  by 
a  party  affixing  hia  mark,  any  defect  in  not 
showing  that  the  execution  was  witnessed,  as 
required  by  Civ.  Code,  {  14,  end  Code  Civ.  Proc. 
(  17,  come  directly  within  the  curative  provi- 
sion of  Civ.  Code,  §  1207;  but,  where  the  ab- 
stracter under  duty  to  note  any  such  defect  'has 
not  done  so,  the  abstract  is  evidence  that  there 
was  no  such  defect. 

9.  Evidence  i3=9372(  10)— Ancient  documents 
rule  hold  not  applloable  In  suit  to  quiet  titte. 

In  a  suit  to  quiet  title  against  defendant 
claiming  by  adverse  possession,  where  abstract 
of  record  of  destroyed  lease,  made  more  than 
15  years  before,  was  offered  in  evidence,  objec- 
tion that  payments  of  rent  were  as  consistent 
with  the  defendant's  theory  of  tenancy  in  only 
a  part  of  the  property  as  with  the  plaintiff's 
theory  of  tenancy  in  all  is  suggestive  of  a  rule 
applicable  to  ancient  documents,  but  which  has 
no  reference  to  a  record  which  itself  proves  the 
instrument  or  to  secondary  evidence  of  that 
record;  no  such  requirement  being  contained 
in  the  Code  sections  making  an  abstract  com- 
petent primary  evidence,  where  the  record  was 
destroyed. 

10.  Evidonoo  43»273(4)— Lease  defectively  ex- 
eented  admissible  as  showing  aoknowlodgmont 
of  tenancy. 

In  an  action  to  quiet  tiUe,  an  acknowledg- 
ment by  defendant  tiiat  he  held  the  property, 


not  as  ovmer  or  adverse  daimant,  Imt  aa  ten* 
ant,  made  in  his  lease,  la  not  affected  aa  evi- 
dence of  a  declaration  against  interest  by  the 
fact  that  the  lease  may  not  have  been  validly 
executed  on  the  part  of  lessor  by  his  attorney 
in  fact;  the  power  of  attorney  not  being  shows. 

11.  Eyidence  «=3l86(9)— Abstract  of  destroyed 
record  of  lease  held  admissible,  being  presum- 
ed to  set  out  ail  materlaf  points. 

In  an  action  to  quiet  title  against  defend- 
ant, who  claimed  by  adverse  poa.iession,  where 
abstract  of  destroyed  record  of  lease  was  ob- 
jected to  as  being  a  mere  summary,  such  ab- 
stract waa  admiasible,  as  It  must  be  presumed 
to  set  out  all  the  materal  points  of  the  lease  as 
recorded. 

12.  Evidence  «s>372(4)— Exactitude  and  cer- 
tainty of  proof  of  anelent  Instmmoota  not 
required. 

In  a  suit  to  quiet  title,  the  same  degree  of 
exactitude  and  certainty  of  proof  cannot  be  re- 
quired in  dealing  with  old  instruments  and  moni- 
ments  of  title  aa  with  the  recently  executed 
ones,  particularly  where  the  record  hao  beat 
destroyed  and  the  Code  sections,  making  avail- 
able abstracts  of  such  records,  may  not  be  givea 
a  construction  which  would  avoid  their  purpose. 

In  Bank. 

Appeal  from  Superior  Court  City  and  Coun- 
ty of  San  Francisco;  George  A.  Sturterant; 
Judge. 

Suit  by  the  Mercantile  Trust  Company  of 
San  Francisco  against  all  persons  claiming 
any  Interest  in,  or  lien  upon,  certain  describ- 
ed real  property  or  any  part  thereof  to  quiet 
title.  In  which  Mary  F.  McOlade  appeared  as 
a  defendant'.  Judgment  for  the  named  de- 
foidant,  and  plaintiff  appeals.    Reversed. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco (R.  ti.  McWlUlams,  of  Ban  Francisco,  of 
counsel),  for  appellant. 

Sullivan  &  Sullivan  and  Tbeoi  J.  Roche,  of 
San  Francisco,  for  respondent 

OLNBT,  J.  This  is  a  so-called  "all  per- 
sons" suit,  brought  to  establish  the  title  of 
the  plaintiff  to  certain  real  estate  in  the  city 
of  San  Francisco.  One  Mary  F.  McGlade  ap- 
peared In  the  action  as  a  defendant  and  an- 
swered, claiming  to  be  herself  the  owner  of 
a  one-half  Interest  In  a  portion  of  the  proper- 
ty, with  the  result  that  as  to  this  portion  tbe 
action  assumed  the  character  of  an  ordinary 
suit  to  quiet  title  by  the  plaintiff  against  Mrs. 
McOlade.  The  trial  court  found  that  Mrs. 
McGlade  was  In  fact  the  owner  of  tbe  Inter- 
est dalmed  by  her,  and  gave  judgment  ac- 
cordingly, from  whidi  the  plalntlfl  appeals; 
One  of  the  grounds  urged  by  the  plaintiff  ft>r 
reversal  is  that  the  evidence  does  not  justify 
the  finding  of  ownership  in  the  defendant. 

The  property  as  to  which  tbe  plalntUf 
sou^t  to  establish  title  was  the  major  por- 
tion of  the  block  lying  between  Washington 
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and  Oregon  streets  on  Its  southerly  and 
northerly  sides,  respectively,  and  fronting  on 
Its  eastern  side  on  The  Embarcadero,  former- 
ly East  street,  which  forms  the  waterfront  of 
the  city.  Washington  and  Oregon  streets  mn 
very  nearly  east  and  west,  but  The  Embarca- 
dero at  this  point  runs  nearly  northwesterly 
and  southeasterly,  so  that  Washington  street 
starts  from  it  at  an  angle,  and  the  comer  of 
the  block  formed  by  Washington  street  and 
The  Embarcadero  la  a  gore  or  an  acute  angle 
of  about  45  degrees.  The  portion  of  the 
property  In  which  the  defendant  claims  an 
Interest  is  this  gore. 

The  plalntlfC  is  admittedly  the  owner  of  the 
record  title  to  all  the  property  to  which  It 
sought  to  eatabUsb  title,  including  the  gore. 
It  acquired  it  from  (me  Bicbard  D.  Chandler 
subsequent  to  the  San  Francisco  fire  and 
earthquake  of  1906.  Chandler  had  acquired 
it  In  1882  from  one  Garrison,  who  in  turn  bad 
acquired  it  from  the  state  in  1864.  The  de- 
fendant's claim  Is  of  title  by  adverse  posses- 
sion of  The  comer  on  the  part  of  her  father, 
(me  Drobaz,  who  died  In  1905,  and  to  a  one- 
half  interest  In  whose  estate  she  succeeded. 
Included  in  the  property  originally  acquired 
by  Garrison  from  the  state  and  subsequently 
conveyed  by  him  to  Chandler,  and  passing 
from  the  latter  to  the  plain  tlfl,  was  the  lot 
immediately  to  the  west  of  the  comer.  I^o- 
baz  appears  in  possession  of  this  lot  in  1886, 
admittedly  as  a  tenant  of  Garrl8(m,  and  con- 
tinued In  such  possession,  paying  rent  there- 
for, first  to  Garrison  and  then  to  Chandler, 
until  the  time  of  his  death.  After  his  death 
this  possession  as  tenant  was  continued  by 
his  heirs  until  all  the  Improvements  were  de- 
stroyed by  the  flre  of  1906.  Along  with  the 
possession  of  this  lot,  Drobaz  had  possession 
of  the  corner,  and  the  final  question  in  the 
present  controversy  is  as  to  whether  be  held 
such  possession  as  tenant,  or  under  a  <;Iaim 
of  adverse  and  Independent  ownership.  Dro- 
baz never  paid  any  taxes  on  the  property,  but 
the  block  was  not  accurately  described  on  the 
tax  assessment  maps,  and  It  seems  to  be  as- 
sumed that  tbe  corner  was  never  assessed. 

The  lot  to  the  west  of  the  comer  was  Im- 
proved with  a  two-story  building  when  Dro- 
baz appears  in  1866  In  possession  of  it  as  ten- 
ant. The  comer  to  the  east  was  unimproved, 
and  had  not  been  filled,  and  was  still  covered 
by  the  waters  of  the  bay.  Between  1866  and 
1875  Drobaz  Inclosed  the  (^mer  with'  a  small 
fence  and  used  it  for  drying  nets,  and  filled  it 
In.  In  1875  he  constracted  a  building  on  It 
immediately  against  the  building  on  the  lot 
to  the  west.  Both  buildings  were  destroyed 
by  flre  about  1877,  and  thereupon  Drobaz 
erected  a  new  building  covering  both  pieces 
of  property.  The  new  building  was  apparent- 
ly built  as  a  unit,  and  without  reference  to 
any  difterence  In  ownership  between  the  east- 
em  and  western  portions  of  the  land  it  occu- 
pied. There  was,  however,  a  stairway  lead- 
ing ta'tbe  aeoond  stoiy  from  Washington 


street,  which,  according  to  the  testimony  of 
all  the  witnesses  on  the  point,  was  on,  or  ap- 
proximately on,  the  east  line  of  the  old  build- 
ing occupied  by  Drobaz  as  tenant  This  new 
building  remained  until  the  fire  of  1906,  when 
all  possession  by  the  heirs  of  Drobaz  ceased, 
without  any  attempt  on  their  part  to  retake 
possession  and  without  any  assertion  of  in- 
terest until  after  the  commencement  of  the 
present  action  In  1911. 

[1,2]  There  was  considerable  evidence  In- 
troduced In  addition  to  that  showing  the  fore- 
going, some  of  wbidi  tended  to  show  a  claim 
of  ownership  by  Drobaz  to  the  comer,  and 
other  of  which  tended  to  show  that  he  occu- 
pied It  only  as  a  tmant  In  conjunction  with 
the  lot  to  the  west,  whl(>b  he  admittedly  held 
te  that  capacity.  It  is  not  necessary,  how- 
ever, for  the  purposes  of  this  opinion  to  state 
more  than  one  bit  of  this  evidence.  The  pub- 
lic records  of  San  Francisco  were  for  the 
most  part  destroyed  by  the  fire  of  1906,  and 
for  the  purpose  of  permitting  the  use  of  sec- 
ondary evidence  of  them,  the  Legislature  In 
1911  adopted  a  new  section  of  the  Code  of 
Civil  Procedure  numbered  1855a.  The  mate- 
rial part  of  it  reads: 

"Wtien,  in  any  action,  it  is  desired  to  prove 
tbe  contents  of  any  public  record  or  document, 
lost  or  destroyed  by  conflagration  or  other  pub- 
lic calamity  and  after  proof  of  such  loss  or  de- 
struction, there  is  offered  in  proof  of  such  con- 
tents (a)  any  abstract  of  title  made  and  issued 
and  certified  as  correct  prior  to  such  loss  or  de- 
struction, and  parportlng  to  have  been  prepared 
and  made  in  the  ordinary  course  of  business  by' 
any  person,  firm  or  corporation  engaged  in  the 
business  of  preparing  and  making  abstracts  of 
title  prior  to  such  loss  or  destruction;  •  •  *. 
the  same  may,  without  further  proof,  be  admit- 
ted in  evidence  for  the  purpose  afore- 
said.   •    ♦    •» 

Pursuant  to  this  section,  there  was  receiv- 
ed in  evidence  on  behalf  of  the  plaintiff  an 
old  abstract  of  title  for  the  purpose  of  prov- 
ing the  record  of  a  certain  lease.  This  lease, 
according  to  the  abstract,  was  one  by  Garri- 
son to  Drobaz  covering  all  the  property  oc- 
cupied by  the  latter,  that  Is,  covering  the  cor- 
ner now  In  dispute,  as  well  as  the  lot  to  the 
west,  and  describing  it  all  as  a  single  piece 
without  division.  It  was  made,  according  to 
the  abstract.  In  1876,  which.  It  Is  to  be  noted, 
was  about  the  time  that  Drobaz  first  con- 
structed a  building  on  the  comer.  So  far  as 
tbe  bill  of  exceptions  shows,  the  abstract  was 
admitted  for  the  purpose  of  showing  the  rec- 
ord of  this  lease  without  objection,  was  never 
stricken  out,  and  the  decision  of  the  trial 
court  was  made  with  It  as  a  part  of  the  evi- 
dence before  it.  We  are  informed  by  the 
briefs,  however,  that  it  was  admitted  in  evi- 
dence only  tentatively,  and  that  finally  tbe 
court  comcluded  that  It  was  not  admissible, 
and  nMide  its  decision  as  If  it  were  not  In  evi- 
dence. If  this  were  the  fact,  as  undoubtedly 
It  was,  atnee  both  sides  assume  it,  the  plain- 
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tifl  should  have  Insisted  upon  some  ruling  be- 
ing made  by  the  lower  court  which  would  ap- 
pear in  the  bill  of  exceptions,  and  show  the 
rejection  of  the  evidence.  As  the  record  now 
stands,  the  question  as  to  its  admiasibility  is 
not  presented,  and  the  decision  of  the  lower 
court  against  the  plaintiff  appears  as  If  made 
with  tills  evidence  before  It,  although  its  very 
cogent  and  persuasive  character  Is  plain. 
Whether,  in  spite  of  its  character  in  this  re- 
spect, there  was  other  evidence  sufficient  to 
overcome  it  and  to  sustain  the  decision,  we 
need  not  consider,  however,  since  a  reversal 
Is  necessary  on  another  ground. 

[3]  The  whole  theory  of  the  defendant's 
case  is  that,  while  Drobaz  was  tenant  of  the 
lot  to  the  west  of  the  corner,  be  was  not  a 
tenant  as  to  the  property  east  of  the  east  line 
of  the  building  on  that  lot  The  proof  is 
plain,  and  is  not  controverted  that  west  of 
this  line  the  property  he  occupied  was  occu- 
pied by  him  only  as  a  toiant.  The  proof  by 
the  defendant  as  to  the  location  of  the  west- 
erly boundary  of  the  property  in  whidi  she 
claimed  an  interest  by  reason  of  the  adverse 
possession  of  her  father  was  always  as  to  the 
location  of  the  east  line  of  the  old  building 
to  the  west  of  the  comer,  and  of  the  stairway 
built  on  that  line  when  the  old  building  was 
destroyed  in  1877  and  a  new  one  erected  cov- 
ering both  pieces  of  land.  The  evidence  is  al- 
so unanimous  that  this  line  ran  at  right  an- 
gles to  Washington  street.  It  ia  evident,  al- 
so, that  almost  necessarily  it  must  have  so 
run.  The  lot  to  the  west  fronted  <m  Wash- 
'ington  street,  and  was  not  a  comer  lot. 
There  was  nothing  to  require  a  building  upon 
it  to  be  built  upon,  a  bias.  It  Is  almost  incon- 
ceivable that  a  building  erected  on  such  a  lot 
would  run,  not  at  right  angles  with  the  street 
on  which  it  fronted,  but  on  a  bias  of  about  45 
degrees.  Nevertheless,  the  property  in  which 
the  Judgment  decrees  that  the  defendant  has 
an  interest  is  described  as  a  parallelogram 
whose  frontage  on  Washington  street  is  the 
distance  between  the  corner  on  The  Embar- 
cadero  and  a  point  which  it  appears  clearly 
from  the  evidence  was  located  as  the  point 
where  the  east  line  of  the  old  building  began, 
and  whose  sides  are  the  line  of  The  Embar- 
cadero  on  the  east,  and  a  line  parallel  thereto 
on  the  west.  In  other  words,  the  west  line  of 
the  property  in  which  the  defendant  is  de- 
creed to  have  an  interest  runs  northwesterly 
from  a  point  on  Washington  street  and  at  an 
angle  of  about  45  degrees  with  it,  while  the 
west  line  of  the  property  in  which  alone,  ac- 
cording to  the  proof,  the  defendant  claims  or 
can  have  an  interest  runs  from  the  same 
point  northerly  and  at  right  angles  to  Wash- 
ington street.  The  major  portion  of  the  prop- 
erty described  in  the  decree  is  west  of  this 
right  angle  line,  and  is  a  part  of  the  proper- 
ty admittedly  occupied  by  Drobaz  as  tenant 
and  the  plaintiff's  title  to  which  was  not 
questioned  at  the  trial. 

The  defendant's  only  answer  to  this  point 


is  that  the  witnesses  testified  that  the  gore 
occupied  by  Drobaz  had  a  length  on  The  Em- 
barcadero  of  70  or  73  feet,  and  that  this  Is 
Inconsistent  with  a  west  line  running  at  ri^t 
angles  to  Washington  street,  since  such  a  line 
would  Intersect  The  Embarcadero  at  a  point 
nmsiderably  less  than  70  or  73  feet  from  the 
corner.  But  the  witnesses  were  all  testifying 
from  memory  as  to  a  fact  observed  many 
years  before.  Estintates  of  distances  are 
rarely  accurate,  even  when  the  observations 
on  which  they  are  based  are  fresh.  The  tes- 
timony, on  the  other  hand,  that  the  building 
on  the  lot  to  the  west  ran  at  right  angles  to 
the  street  is  quite  reliable.  If  the  building 
had  run  on  a  bias,  particularly  a  bias  any- 
thing like  as  great  as  45  degrees,  it  would 
have  been  a  most  noticeable  thing,  certain  to 
be  observed  and  remembered.  It  would  be 
wholly  unreasonable  to  allow  the  evidence  to 
this  effect  on  which  all  the  witnesses  agree 
and  which  Is  supported  by  all  the  probabili- 
ties of  the  situation  to  be  overcome  by  Its 
inconsistency  geometrically  with  the  estimat- 
ed frontage  of  the  gore  on  The  Embarcadero. 
In  this  respect  the  decree  is  plainly  not  sup- 
ported by  the  evidence,  and  a  new  trial  should 
be  had. 

[4]  For  the  guidance  of  the  court  and  par- 
ties upon  a  new  trial,  it  is  advisable  that  we 
pass  upon  the  admisslblUty  of  the  evidence 
as  to  the  lease  by  Garrison  to  Drobaz,  previ- 
ously mentioned,  since  the  question  is  certain 
to  arise,  and,  although  not  in  reality  pre- 
sented by  the  present  record,  has  been  fully 
argued  before  us. 

No  objection  Is  made  to  the  abstract  for 
want  of  any  <rf  the  preliminary  matters  re- 
quired by  section  1855a,  Code'  of  CSvU  Pro- 
cedure, previously  quoted.  The  objections 
made  are  some  seven  In  number.  The  first 
and  most  fundamental  is  that  there  was  no 
proof  other  than  the  abstract  itself  of  the 
genuineness  of  the  lease.  The  same  point 
is  put  by  counsel  In  a  little  different  form 
in  the  reiterated  objection  that  other  than 
the  abstract  there  was  no  proof  that  the 
lease  ever  In  fact  existed.  Closely  connected 
with  the  point  also  is  the  second  objection 
that  the  abstract  does  not  show  that  the  in- 
strument as  recorded  bore  any  certificate  of 
acknowledgment  This  objection  is  closely 
connected  with  the  first  because  if  the  rec- 
ord did  show  a  proper  certificate  of  acknowl- 
edgment, it  would,  under  our  Code,  have 
proved  prima 'facie  the  execution  of  the  orig- 
inal instrument.  Both  objections,  however. 
Involve  a  misconception  of  the  statutory  pro- 
visions permitting  (1)  the  use  in  evidence  of 
the  record  of  an  instrument  instead  of  the 
instrument  itself,  and  (2)  the  use  of  an  ab- 
stract where  the  record  has  been  destroyed. 

First  in  regard  to  the  use  of  a  record.  Out 
Code  provides  (section  1961,  Code  Civ.  Pioc.> 
that  the  record  of  any  Instrument  affecting 
real  property  may  be  used  in  evidence  with 
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like  effect  aa  the  original  Instrament  Itself. 
If  the  record  purports  to  show  an  Instru- 
ment which  would  prove  Itself,  so  to  speak, 
as  where  It  bears  a  proper  certificate  of  ac- 
knowlegment  of  execution,  the  record  Is  ad- 
missible without  other  proof  of  the  existence 
or  gennlnenss  of  the  Instrument  and,  in  fact, 
for  the  very  purpose  of  showing  that  such 
a  genuine  Instrument  did  exist  There  Is 
also  at  least  one  case  other  than  this  Just 
mentioned  where  the  record  alone  is  admis- 
sible and  sufficient  for  the  same  purpose. 
That  case  Is  the  one  of  a  record  made  before 
January  1,  1915,  and  also  made  more  than 
15  years  before  the  time  at  which  it  is  sought 
to  use  It  In  evidence.  Section  1207,  Civil 
Code,  provides,  in  effect,  that  the  record  of 
any  instrument  recorded  prior  to  January 
1,  1015,  may  be  used  In  evidence  "notwith- 
standing any  defect,  omission,  or  Informality 
in  the  execution  of  the  instrument,  or  in  the 
certificate  of  acknowledgment  thereof,  or  the 
absence  of  any  such  certificate."  The  sec- 
tion further  provides  that  when  the  record 
was  made  within  16  years  of  the  time  it  is 
sought  to  use  It  in  evidence,  proof  must  first 
be  made  of  the  genulnen<»s  of  the  Instrament 
The  plain  and  necessary  implication  is  that 
such  proof  is  not  required  where  the  record 
la  more  than  15  years  old.  The  result  la  that, 
even  though  the  record  shows  an  instrument 
which  would  not  prove  its^  becanse  of  the 
want  of  a  proper  certificate  of  acknowledg- 
ment or  some  defect  in  the  manner  of  exe* 
cation,  yet  If  the  record  be  15  years  old  and 
was  made  prior  to  January  1, 1916,  these  lat- 
ter facts  are  the  equivalent,  and  serve  the 
purpose  of  the  proof  of  genuineness  ordinarily 
required  as  a  prerequisite  to  the  introduc- 
tion In  evidence  of  an  instrument  or  its  rec- 
ord. They  raise,  in  other  words,  a  prima 
fade  presumption  that  the  Instrument  is  gen- 
uine. 

[II  Second,  in  regard  to  the  use  of  an  ab- 
stract of  the  records.  The  fundamental  pur- 
pose of  section  1855a,  Code  of  Civil  Proce- 
dure, heretofore  quoted,  Is  to  make  available 
as  secondaxy  evidence  of  the  record,  where 
the  latter  has  been  destroyed,  abstracts  of 
the  record  made  under  such  circumstances 
as  to  be  reasonably  reliable.  Such  secondary 
evidence,  when  Introduced  in  a  proper  case, 
proves  primarily  the  record,  and,  the  rec- 
ord being  proved,  the  effect  is  exactly  the 
same  to  the  extent  to  which  it  is  proved 
as  if  It  were  Itself  used  in  evidence  instead 
of  being  proven  by  the  secondary  evidence 
of  the  abstract.  In  other  words,  if  the  sec- 
ondary evidence  of  the  abstract  proves  the 
record  of  an  Instrument,  which  record.  If 
not  destroyed,  could  have  been  Introduced  In 
evidence  withont  other  proof  of  the  genu* 
Ineness  of  the  Instrument  recorded,  and 
would  have  the  effect  of  raising  a  prima 
facie  presumption  of  genuineness,  then  the 


abstract  may  be  Introdnced  without  sndi 
other  proof  and  with  like  effect. 

[•]  Applying  these  propositions  to  tb» 
case  at  bar,  no  objection  Is  made  as  we  have 
said,  that  the  case  is  not  onp  where  a  proper 
abstract  may  be  used  as  secondary  evidence, 
or  that  the  particular  abstract  did  not  con- 
form to  the  statutory  requirements.  The 
abstract  showed,  furthermore,  the  record 
of  a  lease  executed  ostensibly  by  Drobaz  as 
lessee,  recorded  prior  to  January  1,  1915, 
and  more  than  15  years  before  the  time  of 
trial.  It  was  sufficient,  therefore,  as  sec- 
ondary evidence  of  a  record  which,  under 
section  1207,  GivU  Code,  regardless  of  wheth- 
er there  was  a  certificate  of  acknowledgment 
or  not,  was  admissible  in  evidence  without 
other  proof  of  the  genuineness  of  the  Instru- 
ment recorded,  and  raised  a  prima  facie 
presumption  of  such  genuineness.  The  ab- 
stract being  sufficient  as  such  secondary  evi- 
dence, and  the  case  being  one  where  seconda- 
ry evidence  was  admissible,  it  ^follows  that 
it  was  admissible  without  further  proof,  and 
had  the  effect  of  making  a  prima  facie  show- 
ing that  the  lease  whose  record  it  showed 
was  genuine. 

[7]  We  would  not,  however,  rest  the  dispo- 
sition of  these  objections  entirely  on  the  fact 
that  the  record  proven  was  one  which  came 
within  the  provisions  of  section  1207,  Civil 
Code,  with  the  possible  implication  that  we 
did  not  consider  the  abstract  sufficient  to 
prove  a  record  showing  an  Instrument  bear- 
ing a  due  certificate  of  acknowledgment,  so 
that  without  section  1207,  Civil  Code,  the 
record  would  be  admissible  in  evidence  with- 
out further  proof.  The  abstract,  to  be  sure, 
contains  no  notation  of  an  acknowledgment 
of  execution  of  the  lease.  But  It  contains 
no  notation  that  the  record  failed  to  show 
such  acknowledgment.  An  abstract  is  but  a 
summary  of  the  record.  It  does  not  purport 
to  set  it  out  in  full.  Some  abstractors  al- 
ways note  the  acknowledgment;  others  do 
not.  The  present  abstract  in  some  Instances 
notes  it,  and  in  others  it  does  not,  Among 
the  latter  instances  are  a  number  of  instru- 
ments such  as  mortgages  and  trust  deeds  to 
banks  or  bankers  which  it  is  inconceivable 
were  not  acknowledged.  But  whUe  a  com- 
petent abstractor  may  or  may  not  note  the 
fact  of  acknowledgment  if  It  appear,  he  will 
Invariably  note  Its  absence  if  It  does  not  ap- 
pear. The  absence  of  a  certificate  of  ac-- 
knowledgment  conforming  to  the  statutory 
requirements  for  such  certificates  is  a  de- 
fect which  it  is  his  duty  to  catch  and  note. 
If  he  does  not  note  its  absence  or  some  de- 
fect In  it,  he  In  effect  certifies  that  the  rec- 
ord shows  an  instrument  which  is  properly 
acknowledged. 

In  Attebery  v.  Blair,  244  lU.  863,  91  N.  B. 
475,  135  Am.  St.  Rep.  342,  an  abstract  was 
offered  In  evidence  under  a  statute  much  the 
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same  as  oars  to  prove  the  destroyed  record  ot 
certain  deeds.  It  was  objected  that  the  ab- 
stract did  not  show  that  the  deeds  were  un- 
der seal,  a  requisite  for  tbelr  validity  ac- 
cording to  the  Illinois  law<  The  court  held 
In  effect  that  If  the  record  bad  not  shown 
that  the  deeds  were  under  seal,  it  was  the 
duty  of  the  abstractor  to  note  that  fact,  and, 
there  being  no  note  to  that  effect,  the  ab- 
stract was  evidence  that  seals  were  shown 
by  the  record.  There  Is  no  distinction  in 
principle  between  this  case  and  the  present 
one  where  the  abstract  does  not  note  a  want 
of  a  certificate  of  acknowledgment  or  any 
defect  in  it  See,  also,  Warvelle  on  Abstracts 
(3d  Ed.)  p.  244. 

We  might  add  that  the  presumption  aris- 
ing from  tbe  fact  that  the  abstract  does  not 
note  a  defective  or  lacking  certificate  of  ac- 
knowledgment is  strengthened  by  the  fa<:t 
that  the  instrument  should  not  have  been 
recorded  unless  it  bore  a  proper  certlflcate; 
and  yet  it  was  recorded.  Altogether,  we 
have  no  hesitation  in  holding  that  the  ab- 
stract was  sufficient  to  prove  prima  fade  as 
a  matter  of  secondary  evidence  that  the  rec- 
ord of  the  lease  showed  a  due  certificate  of 
acknowledgment  entitling  the  lease  to  rec- 
ord, and  making  the  record  sufficient  evi- 
dence in  itself  without  recourse  to  the  cura- 
tive provisions  of  section  1207,  Civil  Ckide. 

[•]  What  has  already  been  said  answers 
the  third  objection,  which  is  that  tbe  ab- 
stract shows  that  Drobaz,  who  was  Illiterate, 
executed  the  lease  by  affixing  Ills  mark  with- 
out showing  that  the  execution  In  that  fash- 
ion was  witnessed,  as  required  by  section  14 
of  the  Civil  Code  and  section  17  of  the  Code 
of  Civil  Procedure.  If  this  defect  existed, 
it  came  directly  within  the  curative  provi- 
sions of  section  1207,  wtilch  apply  to  de- 
fects in  the  manner  of  execution  as  well  as 
in  the  matter  of  acknowledgments.  Further- 
more, such  a  defect  is  one  which  again  It 
was  the  duty  of  the  abstractor  to  cptch  and 
note,  and  bis  certificate  without  sndi  note 
appearing  is  in  effect  a  certificate  that  the 
defect  did  not  appear  In  tbe  record,  so  that 
the  abstract  is  sufficient  pritna  facie  evidence 
that  it  did  not  exist 

[1]  The  fourth  objection  Is  that  there  is 
no  proof  that  anything  was  done  under  the 
lense,  that  is,  the  facts  which  appear,  such 
as  the  payment  of  rental  by  Drobaz  and  bis 
possession  of  the  property,  are  as  consistent 
with  the  defendant's  theory  that  Drobaz 
was  the  tenant  only  of  the  property  to  the 
west  of  the  gore  as  with  the  plaintiff's  the- 
ory that  he  was  tenant  as  to  all  that  he 
occupied.  The  rule  suggested  by  the  objec- 
tion is  one  applicable  to  ancient  documents. 
It  has  no  reference  to  a  record  which  of  it- 
self proves  the  instrument  or  to  secondary 
evidence  of  that  record.  It  is  not  a  require- 
ment of  the  Code  sections  which  make  the 
record  competent  primary  evidence  and  the 


abstract  competent  secondary  evidence  of  the 
record. 

[10]  The  fifth  objection  is  that  according 
to  the  abstract  the  lease  was  actually  exe- 
cuted, not  by  Garrison  himself,  but  by  one 
Pratt  on  his  behalf  as  his  attorney  In  fact, 
and  the  exlstoic^  of  a  power  of  attorn^ 
by  Oarrison  to  Pratt  was  not  shown.  Of 
course,  if  one  were  claiming  title  through 
Uarrison  by  means  of  an  instmment  pur- 
ported to  be  executed  for  him  by  some  at- 
torney In  fact,  or  were  seeking  to  rely  upon 
such  an  Instrument  as  against  him  or  asalnst 
an  Interest  at  the  time  in  him,  proof  of  au- 
thority on  the  part  of  his  purported  agent 
would  be  essential,  unless  the  Instmment 
were  an  ancient  one  and  the  circumstances 
su(d>  that  authority  would  be  presumed.  But 
In  the  present  case  it  is  sought  to  use  the 
instrument,  not  against  Garrison  or  any  in- 
terest he  had,  but  against  tbe  Interest  of  the 
other  party  to  it,  Drobaz.  As  a  declaration 
against  Interest  on  the  part  of  Drobaz,  an 
acknowledgment  by  him  that  he  held  the 
property  not  as  owner  but  as  -tenant,  the  ef- 
fect of  tbe  instrument  is  not  changed  by  tbe 
fact  that  it  may  not  have  been  validly  exe- 
cuted on  the  part  of  Garrison. 

The  sixth  objection  is  that  the  lease  calls 
for  a  monthly  rental  of  $200,  while  so  far  as 
the  evidence  shows  the  only  rental  paid  by 
Drobaz  was  $100  a  month.  If  there  were 
this  discrepancy  in  (act  between  the  terms 
of  the  purported  lease  and  the  actual  con- 
duct of  the  parties,  it  would  seem  that  it 
would  affect  only  the  weight  to  be  given  to 
the  evidence,  not  its  admissibility.  Tbe 
claimed  discrepancy,  however,  does  not  in 
fact  exist.  The  only  evidence  aa  to  the 
amount  of  rental  paid  by  Drobaz  is  as  to 
rental  paid  subsequent  to  the  expiration  of 
the  term  of  the  lease.  There  is  no  evidence 
whatever  as  to  the  amount  of  rental  actually 
paid  by  Drobaz  during  the  time  the  lease.  If 
genuine  and  acted  upon  the  parties,  would 
have  been  In  force. 

[11]  The  seventh  and  last  objection  Is  that 
the  abstract  Is  but  a  summary  of  the  con- 
tents of  the  lease,  and  does  not  purport  to 
state  tbem  in  full,  and  it  may  be  that  there 
were  further  terms  not  set  out  which  would 
materially  change  the  weight  and  effect  to 
be  given  to  the  instrument  But  It  was  the 
duty  of  the  abstractor  to  set  out  the  sub- 
stance of  all  material  terms.  Taylor  v.  Wil- 
liams, 2  Colo.  App.  559,  31  Pac.  604;  Atte- 
bery  v.  Blair,  244  III.  363,  91  N.  B.  475,  135 
Am.  St  Rep.  342;  Warvelle  on  Abstracts 
(3d  Ed.)  p.  2;  1  (3or.  Juris,  366.  The  strong 
probability  and  the  presumption  are  that 
there  were  no  material  terms  not  set  out. 

[12]  Upon  this  whole  ^subject  we  would  say 
that  in  dealing  with  old  instruments  and 
muniments  of  title,  the  parties  and  witness- 
es to  which  are  dead,  and  as  to  whose  exe- 
cution or  the  circumstances  under   wtilch 
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they  were  executed,  or  as  to  whose  exact  con- 
tents In  case  they  or  the  original  record  of 
them  Is  lost,  certain  and  positive  evidence 
is  not  possible,  the  same  exactltade  and  cer- 
tainty of  proof  cannot  be  required  as  is  prop- 
erly required  in  the  case  of  more  recent 
events.  The  conrts  must  go  upon  probabili- 
ties and  presumptions.  To  do  otherwise 
would  be  to  destroy  valid  titles,  not  to  sus- 
tain them.  In  the  present  case  the  abstract 
la  question  was  made  by  one  of  the  best- 
known  and  most  reliable  abstractors  of  the 
early  years  of  San  Francisco.  It  is  before 
Ds,  and  we  venture  to  say  that  no  lawyer 
of  experience  In  the  examination  of  titles 
In  that  city  but  would,  on  examining  the 
abstract,  feel  reasonably  certain  that  it  set 
forth  with  accuracy  the  material  terms  of  the 
instruments  noted  in  It  and  defects  in  ac- 
knowledgment or  execution  which  would  be 
manifest  on  the  face  of  the  record.  The 
courts  should  not,  by  a  narrow  construction 
of  the  Code  sections  which  make  this  evidence 
available,  blind  themselves  to  the  light  which 
it  affords,  in  many  cases,  because  of  the 
wholesale  destruction  of  our  public  records, 
the  only  reliable  light  which  can  now  be  bad. 

Our  conclusion  is  that  the  abstract  was  ad- 
missible for  the  purpose  of  proving  the  lease 
and  its  execution  by  Drobaz. 

Judgment  reversed. 

We  concur:  ANGELtiOTTI,  C.  J.;  SHAW, 
J.;    I^WLOB,  J.;   WILBUR,  J. 


(183  Oal.  400) 

UNION  TANK  LINE  CO.  V.  RICHARDSON, 
State  Treasurer.    (S.  F.  89S4.) 

(Supreme  Court  of  California.    July  28,  1920. 
Behearing  Denied  Aug.  26, 1920.) 

1.  Taxation  «=»I64— All  "car-loaning  eompa- 
nies  oparatlno  upon  railroads  In  this  state" 
sttiiject  to  tax. 

Const,  art.  18,  §  14,  relating  to  taxation  of 
car-loaning  companies  "operating  upon  rail- 
roada  in  this  state,"  held  applicable  to  all  car- 
loaning  companies  which  are  carrying  oa  theix 
boainewi  upon  raUroads  in  the  state. 

2.  Taxation  «=3l68— Oil  tank  line  corporation 
held  liable  for  gross  earnings  tax;  "car- 
loaning  companies  operating  upon  railroads  In 
this  state." 

Oil  tank  line  company,  incorporated  in  and 
with  principal  place  of  bnsiness  in  other  states, 
which  leased  tank  cars  to  corporation  within 
the  state  by  lease  executed  in  other  state  pro- 
viding for  payments  to  be  made  in  other  state, 
held  subject  to  gross  earnings  tax  under  Const, 
art.  18,  S  14,  subd.  "a",  imposing  such  tax  on 
"car-loaning  and  other  car  companies  operating 
ap«&  raUroads  in  this  state." 


In  Bank. 

Appeal  from  Superior  Court,  Oty  and 
County  of  San  Francisco;  George  SL  Oroth- 
ers.  Judge.  ' 

Action  by  the  Union  Tank  Line  Company 
against  Friend  W.  Richardson,  as  Treasurer 
of  the  State  of  California.  Judgment  for 
plaintllf,  and  defendant  appeals.    Reversed. 

n.  S.  Webb,  Raymond  Benjamin,  and 
Frank  L.  Guerma,  all  of  San  Francisco,  for 
appellant. 

Morrison,  Dunne  &  Brobeck,  of  San  Fran- 
cisco (Herbert  W.  Clark,  of  San  Francisco, 
of  counsel),  for  respondent 

LAWLOR,  J.  This  is  an  appeal  from  a 
judgment  in  favor  of  the  plaintifF,  the  Union 
Tank  Line  Company,  a  corporation,  in  an 
action  brought  to  recover  from  the  defend- 
ant. Friend  W.  Richardson,  as  treasurer  of 
the  state  of  California,  taxes  paid  under 
protest 

There  Is  no  dispute  as  to  the  facts.  The 
plaintiff  is  a  new  Jersey  corporation,  having 
its  principal  place  of  business  in  the  state 
of  New  Tork.  It  was  doing,  and  was  qualified 
to  do,  business  In  this  state,  where  it  had 
a  managing  agent  The  company  was  en- 
gaged in  .the  acquiring,  by  purchase  or  other- 
wise, of  oil  tank  cars  and  the  leasing  there- 
of to  shippers  throughout  the  United  States. 
All  contracts  between  the  plaintiff  and  ship- 
pers were  entered  into  and  executed  in  New 
York  at  the  plaintiff's  office,  where,  it  ap- 
pears, all  payments  under  such  contracts 
were  made  to  the  company.  Plaintiff  main- 
tained and  operated  repair  shops  for  the  re- 
pair of  its  cars  in  the  city  of  Richm<Mid, 
county  of  Contra  Costa,  and  in  the  town  of 
El  Segundo,  Los  Angeles  county.  At  some 
tlm,e  prior  to  March  1, 1913,  plaintiff  entered 
into  a  contract  with  the  Standard  Oil  Com- 
pany of  California  by  which  the  former  un- 
dertook to  lease  to  the  latter,  for  its  use  and 
service  in  the  transportation  of  petroleum 
oil  and  other  oil  products  within  and  outside 
of  the  state,  such  cars  as  might  be  required. 
In  this  agreement  it  was  provided  that  the 
oil  company  should  repair  plain  tilTs  c&rs  at 
prices  which  should  be  mutually  agreed  upon 
from  time  to  time;  that  the  oil  company 
should  furnish  the  labor  and  should  use  ma- 
terials specified  by  the  plaintiff;  that  all 
materials  should  be  inspected  by  the  plain- 
tiff's agents;  that  the  tracks  of  the  oil  com- 
pany at  Richmond  and  El  Segundo  should 
be  considered  "home  tracks"  for  any  part 
of  the  plaintiff's  equipment,  and  that  the 
plaintiff  should  have  free  and  reasonable 
use  of  those  tracks;  that  the  oil  company 
should  "perform,  or  assume  the  expense  of, 
all  switching  within  or  about  its  plant  where 
such  switching  is  occasioned  by  the  natural 
operation  of  the  plant  or  by  instructions  of 
the  car  company";    "that  the  time  any  car 
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shall  be  considered  to  be  In  the  possession  of 
the  oil  company  shall  be  from  the  day  the 
car  is  placed  until  It  Is  unloaded,  both  in- 
clusive, and  that  any  car  prior  to  the  time 
of  its  being  placed,  or  ordered  placed  for 
loading,  by  the  oil  company,  and  after  the 
time  it  is  unloaded  shall  be  subject"  to  the 
plaintUTs  orders  and  not  to  those  of  the  oil 
company,  "except  that  the  oil  company  shall 
carry  out  the  Instructions  of  the  car  company 
with  respect  to  the  distribution  of  its  empty 
cars";  and  that  plaintiff's  cars  should  not 
be  sublet  without  the  plaintiff's  consent. 
This  contract  was,  the  only  contract  of  lease 
Into  which  the  plaintUT  entered  with  any 
person  or  corporation  In  California,  and 
none  of  plalntlfTs  cars  other  than  those  fur- 
nished to  the  oil  company  was  operated  over 
rail  lines  in  this  state.  It  is  admitted  that, 
although  the  plaintiff,  as  already  shown, 
reserved  the  right  to  direct  the  movements 
of  its  cars  after  unloading,  that  right  was  not 
exercised  during  the  period  in  question.  The 
rail  carriers  in  the  state  which  hauled  plain- 
tiff's cars  paid  to  the  plaintiff  three-fourths 
of  one  cent  per  mile  per  car,  while  the  oil 
company  paid  a  rental  to  the  plaintiff  and 
regular  freight  rates  to  the  carriers.  Plain- 
tiff owns  no  railroad  or  rolling  stock  in  this 
state  other  than  the  cars  leased  to  the  oil 
company.  PlaintlfT's  vice  president  and 
treasurer  testified  that  the  provision  In  the 
contract  above  referred  to  regarding  the  use 
of  the  oil  company's  "home  tracks"  was  for 
the  purpose  of  avoldhig  demurrage  charges, 
that  plaintiff  did  not  allocate  particular  cars 
for  the  use  of  the  oil  company,  and  that,  to 
his  knowledge,  no  cars  had  been  sublet  by 
the  oil  company  either  with  or  without  the 
plaintiff's  consent. 

In  1916  the  state  board  of  equalization 
assessed  and  levied  against  the  plaintiff  the 
tax  authorized  by  subdivision  (a)  of  section 
14  of  acticle  13  of  the  Constitution.  In 
accordance  with  that  constitutional  pro- 
visicm,  the  tax  was  measured  by  the  gross 
receipts  from  the  operations  of  the  company 
within  the  state.  The  tax  was  paid  to  the 
defendant  under  protest,  and  thereafter  this 
action  was  commenced  to  recover  the 
amount  thus  paid.  The  court  made  findings 
of  fact  and  conclusions  of  law  and  gave  Judg- 
ment for  plaintiff  in  the  sum  of  $4,712.54, 
the  amount  prayed  for. 

In  the  first  paragraph  of  section  14  of 
article  13  of  the  Constitution  it  is  provided 
that— 

"Taxes  levied,  assessed  and  collected  *  ♦  • 
upon  railroads,  including  •  •  •  refrigerator, 
oil,  stock,  fruit,  and  other  car-loaning  and  other 
car  companies  operating  upon  railroads  in  thi» 
state  •  •  •  shall  be  levied,  assessed  and  col- 
lected in  the  manner  hereinafter  provided." 
(Italics  onrs.) 

It  is  conceded  that  the  only  question  on 
fbls  appeal  U  "whether  the  respondent  was 


a  car-loaning  company  operating  npon  rail- 
roads in  this  state  within  the  meaning  of  the 
above-quoted  section." 

[1]  It  is  to  be  observed  that  the  verb  "op- 
erate" may  be  used  -either  transitively  or  In- 
transitively (Rhodes  v.  Matthews,  87  Ind. 
131,  140),  and  that  it  is  used  here  intransi- 
tively—"operatdnr  upon  railroads  in  this 
stata"  (Italics  onrs.)  This  must  be  so,  be- 
cause the  language  of  the  section  is  not  con- 
fined to  car-loaning  companies  operating  cars. 
If  it  had  been  intended  to  limit  the  scope  of 
the  taxing  provisions  to  those  companies 
which  operated  cars,  language  appropriate  to 
a  clear  expression  of  such  intention  would 
presumably  have  been  chosen.  The  Amer- 
ican Universities  New  Unabridged  Diction- 
ary defines  "operate,"  when  used  in  the  In- 
transitive, as  follows;  "To  have  or  produce 
a  desired  result  or  effect;  to  act  effectively." 
And  Funk  &  Wagnalls'  Standard  Dictionary 
gives  to  the  word  the  meaning,  "To  effect 
any  result;  have  agency;  act."  If  we  sub- 
stitute one  of  these  definitions  for  the  word 
itself  as  it  is  used  in  the  section,  the  context 
reads,  "car-loaning  companies  •  •  •  act- 
ing effectively  upon  railroads  in  this  state." 
The  only  interpretation  which  can  reason- 
ably be  given  to  this  portion  of  the  section  is 
that  it  authorizes  the  taxation  in  the  manner 
prescribed  of  all  car-loaning  companies  which 
are  carrying  on  their  business  upon  railroads 
in  ttils  state. 

[2]  And,  adopting  this  interpretation,  we 
think  that  the  plaintiff  clearly  comes  within 
the  purview  of  the  section.  While  it  is 
true  that  the  only  contract  under  which 
plaintiff's  cars  were  sent  into  this  state  was 
executed  outside  of  the  state,  nevertheless 
that  contract  was  performed  by  the  plaintiff 
by  ddivering  cars  over,  and  by  permitting 
its  lessee  to  use  those  cars  upon,  the  rail- 
roads within  the  state.  There  is  nothing  in 
the  section  which  requires  that,  In  order  for 
a  public  service  company  to  be  taxable  there- 
under, all  its  business  must  be  transacted 
within  the  state.  The  fact  that  a  portion  of 
plaintUTs  business  (the  execution  of  Its 
contracts  and  all  payments  therennder)  Is 
carried  on  outside  of  the  state  is  immaterial 
hi  this  connection.  Likewise  it  is  immaterial 
that  the  plaintiff  does  not  nse  its  cars  In 
this  state  for  the  transportatimi  of  its  own 
products,  for  it  cannot  be  reasonably  con- 
tended that  the  section  relates  only  to  cats 
so  used  when  it  expressly  designates  car- 
loaning  companies.  A  car-loaning  company 
obviously  does  not  loan  them  to  itself  for 
the  transportation  of  Its  own  products. 

Plaintiff  cites  Wright  v.  Union  Tank  Line 
Co.,  143  Ga.  765,  85  S.  El.  994,  to  show  that 
under  these  facts  the  plaintiff  was  not  "do- 
ing business"  in  the  state.  The  distinguish- 
ing  feature  of  that  case,  however,  was  that 
the  state  of  Georgia  was  endeavoring  to  col- 
lect from  the  plaintiff,  not  only  a  tax  upon 
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tangible  property,  but  also  a  tax  upon  Its 
franchise  to  do  business  tn  Georgia.  No  such 
question  is  Involved  here. 

Bectlon  14  of  article  13  was  adopted  by 
amendment  In  1910.  It  was  the  result  of  a 
movement  Inaugurated  In  1906  to  separate 
the  systems  of  state  and  local  taxation.  The 
first  paragraph  (which  we  have  quoted)  pro- 
vides that  all  taxes  upon  those  public 
Qtilltles  which  are  enumerated  therein  shall 
be  levied  In  the  manner  prescribed  In  the 
following  subdivisions  and  shall  be  for  state 
purposes  only.  Subdivision  (a)  prescribes 
the  manner  of  collecting  taxes  on  railroads, 
express  companies,  telegraph  and  telephone 
cMnpanles,  gas  and  electric  companies;  snb- 
divlsloB  (b)  for  taxes  on  insurance  com- 
panies; subdivision  (c)  for  taxes  on  banks, 
and  subdivision  (d)  for  taxes  on  franchises. 
The  following  rule  of  construction  is  enunci- 
ated in  12  Corpus  Juris,  at  page  710: 

"The  court  ihonld  look  to  the  history  of  the 
times  and  examine  the  state  of  things  existing 
when  the  Constitation  was  framed  and  adopted, 
with  a  view  to  ascertaining  its  objects  and 
purpoaes." 

In  1905  a  commission  was  appointed  by 
the  Governor  to  devise  a  plan  for  the  separ- 
ation of  state  from  local  taxation.  That 
commission  reported  in  1907,  but  the  amend- 
ment which  it  recommended  at  that  time 
tailed  of  adoption  at  the  general  election 
of  1906.  Another  commission  was  appointed 
in  1909  "to  recommend  a  plan  for  the  re- 
vision and  reform"  of  "the  system  of  revenue 
and  taxation  In  force  In  this  state."  It  was 
this  commission,  then,  which  formulated  this 
amendment  and  presented  it  to  the  Governor 
in  1910  In  the  form  of  a  report  which  reads 
(page  18): 

"The  amendment  opens  the  way  for  a  separa- 
tion of  state  from  local  taxation.  •  •  *  The 
taxes  reserved  for  the  state  are:  *  *  *  (2) 
<hi  tb«  property  of  *  *  *  refrigsrator,  and 
aU  otktr  car  oompsMiat.  •  •  •"  (Italics 
ooxs.) 

To  h(dd  that  plaintiff,  because  of  the  terms 
of  Its  contract  with  the  Standard  Oil  Com- 
pany under  which  It  relinquished  to  the  lessee 
the  control  over  its  cars,  was  not  subject 
to  the  payment  of  the  tax  authorized  by  sub- 
division (a)  would  be  in  effect  to  bold  that 
any  concern  conducting  a  business  in  this 
state  of  one  of  the  classes  enumerated  in  the 
section  could  evade  the  payment  of  this  tax 
by  entering  into  a  similar  arrangement  by 
which  it  would  receive  the  earnings  of  its 
property  in  the  state  while  the  control  there- 
of was  stipulated  to  be  In  a  lessee. 

Plaintiff  has  caused  certain  of  Its  oil  cars 
to  come  into  California  and  to  be  hauled  over 
and  upon  the  railroads  in  this  state.     It  is 
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therefore  In  the  language  oil  the  Gonstltntloii, 
"operating  upon  rallroada  in  this  state." 
Judgment  reversed. 

We  omcur:  ANGELLOTII,  a  J.;  OLNBT, 
J.;  SHAW,  J.;  LBNNON,  J.;  WILBUK,  J.; 
SLOANB,  J. 


(48  Cal.  App.  ISl) 
STEVENS  V.  PARKFORD  at  al.     (Civ.  2785.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    Jnne  10,  1920.) 

1.  Sales  «=»273(5)— No  Implied  warranty  that 
refrlgsratlsg  plant  ooatraoted  for  would  a>- 
swer  parposa. 

In  sale  of  a  refrigerating  plant,  'famished 
precisely  according  to  order,  there  was  no  im- 
plied warranty  the  machine  would  answer  the 
particular  purpose  for  which  it  was  intended. 

2.  Sales  «=s>44l(3)— Evldenc*  held  not  to  show 
refrigsratlng  plant  did  act  ooniply  with  guar- 
anty. 

In  an  action  for  the  price  of  a  refrigerating 
plant  sold,  evidence  held  insnSclent  to  justify 
the  finding  that  the  plant  did  not  produce  re- 
frigeration in  accordance  with  plaintiff  sell- 
er's guaranty  that  it  would  be  equal  to  the  melt- 
ing of  one  ton  of  ice  daily. 

3.  Sales  «s965— Seller  entitled  to  recover,  Ir- 
rsspsotivs  of  Us  performance  of  separata 
contract 

Phdntifl,  who  properly  installed  certain  cold 
storage  receptades  for  defendant  in  accordance 
with  specifications,  is  entitled  to  payment  with- 
out regard  to  whether  or  not  he  failed  to  com- 
ply with  his  separate  contract,  made  months 
before,  under  which  he  installed  a  refrigerating 
plant. 

Appeal  from  Superior  Cionrt,  San  Ber- 
nardino County;  H.  T.  Dewhirst,  Judge. 

Action  by  Will  P.  Stevens  against  B.  A. 
Parkford  and  G.  B.  Ford.  From  a  Judgment 
for  defendants,,  plaintiff  appeals.    Reversed. 

Andrew  M.  Strong,  of  Los  Angeles,  for  ap- 
pellant 

Warmer  ft  Jones,  of  Ontario,  for  respond- 
ents. 

SHAW,  J.  Plaintiff,  Insisting  that  the 
findings  are  not  supported  by  the  evidence, 
appeals  from  a  Judgment  entered  In  favor  of 
defendants. 

The  complaint  sets  forth  three  causes  of 
action.  By  the  first  count  it  is  alleged  that 
In  December,  1914,  plaintiff  sold,  delivered, 
and  installed  in  defendants'  hotel,  known  as 
the  Casa  Blanca  Hotel,  certain  described 
cooling  boxes,  for  which  defendants  agreed 
to  pay  him  the  sum  of  $537JS0,  all  of  which  is 
unpaid.  The  second  count  dedares  upon  • 
written  contract,  dated  October  21,  1914,  un- 
der and  pursuant  to  which  It  la  alleged  that 


«=3For  oUxr  ea««s  m«  lame  topic  and  KBT-NXniBBR  in  all  Ker-Numbarad  Blgeata  and  Indexes 


Digitized  by 


Google 


700 


101  PACIFIC  BEPOBTES 


(CaX 


plalntiif  farnlslied  and  installed  in  said  hotel 
a  one-ton  refrigerating  plant  and  appurte- 
nances to  be  nsed  in  connection  fherewltb, 
for  which  defendants  agreed  to  pay  the 
sum  of  $763,  no  part  of  which  has  been  paid. 
The  third  count  Is  for  $17.60  alleged  to  be 
due  for  a  pump  and  oil  sold  defendants,  as  to 
which,  since  Judgment  therefor  was  rendered 
In  favor  of  plaintiff,  there  appears  to  be  no 
controversy. 

While  the  court  found  that  plaintiff  fur- 
nished and  properly  installed  the  cooling 
boxes,  for  which  defendants  agreed  to  pay 
him  the  sum  of  $537.60,  it  further  found  that 
payment  therefor  so  to  be  made  by  defend- 
ants was  conditional  and  dependent  upon  the 
refrigerating  system  operating  according  to 
warranties  set  forth  in  the  contract,  dated 
October  21st,  for  the  Installation  of  the 
same ;  in  other  words,  payment  for  the  cool- 
ing boxes  was  made  to  depend  upon  the  suc- 
cessful operation  of  the  refrigerating  plant, 
which,  as  found,  "did  not  operate  according 
to  the  provisions  and  warranties  set  forth  In 
said  contract,"  and  did  not  produce  refrigera- 
tion In  accordance  with  the  guaranty  contain- 
ed  in  the  contract  dated  October  21,  1014, 
under  which  the  refrigerating  plant  was 
Installed. 

[1]  The  contract  for  the  refrigerating  plant 
contained  full  and  complete  speclflcations 
therefor,  and  not  a  sdntllla  of  evidence,  in 
so  far  as  we  are  advised,  was  offered  tending 
to  show  that,  as  installed,  it  was  not  con- 
structed In  strict  accordance  with  the  speclfl- 
cations therefor.  In  other  words,  as  to  the 
refrigerating  plant,  defendants  got  precisely 
what  they  contracted  for,  and  there  was  no 
implied  warranty  that  the  machine  would 
answer  the  particular  purpose  for  which  the 
buyers  intended  to  use  it  Seitz  v.  Brew* 
ers'  Refrigerating  Mach.  Co.,  141  TJ.  S.  510, 
12  Sup.  Ct  46,  35  L.  Ed.  837;  Fuchs  &  Lang 
Mfg.  Co;  v.  Kittredge  &  Co.,  242  111.  88,  80 
N.  B.  723;  Bancroft  v.  San  Francisco  Tool 
Co.,  120  Cal.  228,  52  Pac.  406.  Hence,  to  sus- 
tain the  Qndlng  complained  of,  we  must  look 
to  the  express  warranties,  if  any,  contained 
in  the  contract  Other  than  as  to  furnishing 
and  installing  the  machinery  in  a  workman- 
like manner  as  provided  in  the  specifications 
and  as  to  which  no  complaint  is  made,  the 
only  obligation  assumed  by  plaintiff  Is  the 
following: 

"I  guarantee  that  the  above-described  ma- 
chine and  apparatus  will  produce  refrigeration 
equal  to  the  melting  of  *  *  *  tons  of  ice 
daily  (with  continuous  operation)." 

Since  the  contract  provides  for  a  "one-ton 
refrigeration  machine,"  the  guaranty  should 
be  read  as  providing  for  refrigeration  equal 
to  the  melting  of  one  ton  of  Ice  dally,  and  the 
provision  "with  continuous  operaticm"  is 
modified  by  another  provision  in  the  contract 
that  "loigth  of  operation  to  be  not  over  tight 


hours  per  day,  provided  all  doon  are  kept 
closed,  except  when  in  actual  service."  So 
the  guaranty  was  that  the  apparatus,  ope^a^ 
ed  eight  hours  per  day,  with  the  doors  clos- 
ed, except  when  in  actual  use,  would  produce 
refrigeration  equal  to  the  melting  of  one  ton 
of  Ice  per  day.  The  record  is  entirely  silent 
as  to  the  performance  of  the  machinery  un- 
der the  ccmditimi  so  expressed.  The  entire 
evidence  offered  by  defendants  was  to  the 
effect  that  the  apparatus  did  not  work  satis- 
factorily, in  that  meats,  poultry,  milk,  and 
cream  on  occasions  deteriorated  and  became 
unfit  for  use.  But  plalntUTs  gnaran^  was, 
not  that  the  apparatos  would  produce  refrig- 
eration sufficient  to  preserve  commodities 
placed  in  the  cooling  boxes,  but  solely  that 
it  wotald,  subject  to  the  conditions  stated, 
produce  refrigeration  equal  to  the  melting 
of  one  ton  of  ice  daily,  and  as  to  which  no 
evidence  whatsoever  was  Introduced.  Vat 
aught  that  appears  to  the  contrary,  such  de- 
gree of  refrigeration  might  have  been  pro- 
duced, and,  notwithstanding  such  fact,  the 
commodltlea  placed  in  the  cold  storage  re- 
ceptacles deteriorated. 

[2]  Since  no  question  Is  raised  as  to  the 
construction  of  the  plant  in  accordance  with 
the  speclflcations,  and  the  only'  guaranty  was 
as  to  the  degree  of  refrigeration  to  be  pro- 
duced, that  was  the  only  question  which  the 
court  was  called  upon  to  try.  The  fact  that 
it  did  not  perform  the  service  satisfactorily 
to  defendants,  or  that  meats,  fruits,  and  milk 
deteriorated,  is  wholly  Immaterial,  provided 
the  apparatus  produced  the  degree  of  re- 
frigeration guaranteed  by  plaintiff.  The  evi- 
dence is  insufficient  to  Justify  the  finding  that 
the  plant  did  not  produce  refrigeration  in 
accordance  with  the  plaintlirs  guaranty. 

It]  The  court  also  erred  in  finding  that 
the  cold  storage  boxes  installed  by  plaintiff 
under  his  contract  were  covered  by  the  coo- 
tract  for  the  installation  of  the  refrigerating 
plant.  The  two  contracts  were  entirely  dis- 
tinct and  separate.  That  for  the  cold  storage 
boxes,  constructed  in  acoottbuice  with  speclfl- 
cations, was  made  months  after  the  contract 
for  the  refrigerating  plant,  and  the  position 
of  plaintiff  in  reference  thereto  is  precisely 
that  of  a  third  party  who  had  put  in  the 
cooling  boxes.  While  it  is  true  that  the  con- 
tract of  October  21, 1014,  under  which  the  re- 
frigerating plant  was  installed,  required  de- 
fendants to  provide  the  storage  chambers 
and  Insulate  and  construct  them  in  accord- 
ance with  plalntifTs  plans  and  instructions 
therefor,  the  construction  thereof  by  plain- 
tiff, under  a  contract  wherein  no  reference 
was  made  to  the  prior  contract  for  other 
work,  did  not  render  payment  d^endent 
upon  whether  or  not  the  refrigerating  plant 
should  operate  successfully.  If  done  by  a 
third  party,  he  would  have  been  entitled  to 
payment,  regardless  of  whether  the  refrig- 
erating plant  produced  refrigeration  equal 
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to  the  melting  of  one  ton  of  Ice  per  day  or 
not.  And  so  plaintiff,  having  properly  In- 
stalled the  cold  storage  receptacles  In  ac- 
cordance with  the  specflcatlons,  Is  entitled  to 
payment,  without  regard  to  whether  or  not 
he  failed  to  comply  with  the  contract  ander 
'Which  he  installed  he  refrigerating  plant. 
The  judgment  is  reversed. 

W«  concur:    COMRET,  P.  J ;  JAMES,  X 


(«  CaL  App.  «D 

GRIZZEU   V.    GOOD    FELLOWS    QROTTO, 
GRILL  L  OYSTER  HOUSE.    (Civ.  3205.) 

(District  Court  of  Appeal,  Second  Diitrict,  Di- 
vision 2,  CaUfornia.    June  8,  1920.) 

Master  aid  servant  48>330(3)— Evidanee  held 
to  show  employer  of  Injured  mechanic  was  In- 
dependent contractor  and  want  of  neflltgenoe 
on  owner's  part. 
Judgment  for  owner  of  building,   sued  by 
carpenter  Injured  in  work  thereon,  held  sustain- 
ed by  the  evidence,  showing  plaintKTs  employer 
was  an  independent  contractor  for  the  work, 
and  failing  to  show  any  negligence  of  defendant. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    lionis  W.  Meyers,  Judge. 

Action  by  Elam  Grlzzel  against  the  Good 
Fellows  Grotto,  Grill  &  Oyster  House.  Judg- 
ment for  defendant,  apd  plaintiff  appeals. 
Affirmed. 

David  A.  Jacobs,  of  Loe  Angeles,  tor  ap- 
pellant. 

Duke  Stone,  of  Los  Angeles,  for  respond- 
ent. 

THOMAS,  J.  Plaintiff  brings  this  action 
against  the  defendant  to  recover  damages 
for  personal  injuries  sustained  while  em- 
ployed In  the  making  of  certain  repairs  on  a 
building  owned  by  defendant.  The  record 
discloses  the  fact  that  plaintiff  was,  at  the 
time  of  the  trial,  a  man  42  years  of  age,  and 
a  carpenter  with  scnne  10  or  12  years'  expe- 
rloice  In  that  calling  In  the  dty  of  Los  Angel- 
es: that  as  the  result  of  a  conversation  had 
with  one  Aaron  he  went  to  work  on  the  said 
bntldlng.  According  to  his  own  testimony, 
plaintiff  had  no  conversation  in  reference 
to  his  being  employed,  or  his  employment  on 
said  work,  with  any  one  except  the  said 
Aaron.  In  that  conversation  plaintiff  made 
no  Inquiry  as  to  whether  Aaron  was  the 
agent,  acting  in  any  capacity  for  the  defend- 
ant, or  whether  he  was  acting  in  the  matter 
as  an  independent  contractor. 

It  further  appears  from  the  record  that 
Aaron  had  entered  Into  a  verbal  contract 
with  the  defendant  to  construct  a  certain 
skylight  in  the  building  already  referred 
to,  that  the  price  to  be  paid  by  defend- 


ant to  said  Aaron  was  stated  and  agreed 
ttp<m,  that  the  price  so  agreed  upon  was 
a  lump  sum,  and  that  for  this  lump  sum 
Aaron  was  to  furnish  all  materials  and  la'- 
bor.  As  to  these  facts  there  is  no  conflict 
in  the  evidence.  After  the  conversation 
between  Aaron  and  plaintiff,  the  latter  went 
to  work  and  proceeded  to  put  in  the  sky- 
light After  the  opening  In  the  celling 
was  made,  and  because  of  some  mistake 
or  miscalculation  of  said  Aaron,  by  reason 
of  which  the  opening  was  not  cut  in  thd 
proi)er  place,  plaintiff  was  directed  by  Aaron 
to  extend  the  same.  During  this  work 
It  was  necessary  to  saw  off  certain  raft- 
ers of  the  building,  and  to  do  this  plain- 
tiff and  another  man  employed  by  Aaron 
placed  a  "2x10"  scantling  board  across  the 
opening  and  sat  upon  it  While  thus  pro- 
ceeding to  saw  off  the  rafters,  the  celling, 
for  some  reason  not  disclosed  by  the  evi- 
dence, gave  way,  causing  plaintiff  to  fall, 
from  which  he  sustained  the  injuries,  damag- 
es for  which  are  here  sought.  The  case  was 
tried  to  the  court  without  a  Jury ;  the  court 
finding  for  the  defendant  on  all  the  issues. 

The  theory  upon  which  this  action  is  prose- 
cuted by  plaintiff  Is  that  Aaron  was  the 
ostensible  agent  of  the  defendant.  The  de- 
fendant on  the  Other  hand,  contends  that 
Aaron  was  an  Independent  contractor.  The 
only  evidence  contained  in  the  record — and 
we  have  read  all  of  it — to  support  plaintUTs 
contention  as  to  the  claimed  ostensible  agen- 
cy is  the  fact  that  plaintiff  saw  a  card  posted 
in  defendant's  place  of  business  by  the  con- 
tents of  which  It  was  made  to  appear  that 
the  work  was  being  done  by  day  labor,  and 
that  the'  owner's  name  was  "Good  Fellows 
Grotto."  In  the  blank  ^ace  on  this  card, 
after  the  words,  "Contractor's  Name,"  ap- 
peared the  words:  "None.  Day  work." 
This  card,  as  shown  by  the  record  without 
conflict  was  the  usual  and  ordinary  "permit," 
which  had  been  obtained  by  Aaron  from  the 
city  authoilties  of  the  city  of  Los  Angeles 
to  perform  the  work.  It  appears  that  the, 
defendant  corporation,  or  any  of  Its  officers, 
or  any  one  acting  for  It  knew  nothing  about 
this  card.  It  also  appears  that  the  plain- 
tiff, after  his  injuries,  and  within  the  time 
provided  by  law,  made  application  to  the 
Industrial  Accident  Commission  for  compen- 
sation against  Aaron,  and  in  that  application, . 
among  other  things,  gave  the  name  of  D. 
W.  Aaron  as  his  employer;  that  after  full 
hearing  on  said  application  at  which  plain- 
tiff testified  that  Aaron  was  his  employer,  the 
commission  made  an  award  in  his  favor  on 
account  of  the  same  Injuries  set  up  in  this 
action;  and  that  thereafter  plaintiff  made 
application  to  the  commission  to  set  aside  such 
judgment  of  award  that  he  might  prosecute 
tMs  action,  which  application  was  granted. 

It  is  contended  by  respondent  that  appel- 
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lant  bavliiK  elected  to  take  compensation 
a^lnst  Aaron,  the  commission  was  without 
authority  of  law,  and  was  not  authorized  by 
section  81  of  the  Workmen's  Ciompensatlon 
Act,  as  it  then  existed,  to  set  aside  said 
award,  and  that  the  judgment  entered  in  this 
action  may  be  sustained  on  this  ground  alone. 
We  thlnli  it  unnecessary  to  pass  upon  this 
point.  As  we  see  it,  irrespective  of  the  alleg- 
ed ostensible  agency  of  Aaron,  as  claimed  by 
plaintiff,  or  the  absence  of  jurisdiction  of  the 
Industrial  Accident  Commission  to  set  aside 
Its  said  award,  as  claimed  by  defendant,  and 
even  though  the  action  were  involved  directly 
against  the  defendant  without  the  theory  of 
"ostensible  agency,"  the  judgment  finds  am- 
ple support  In  the  evidence.  In  our  opinion 
the  evidence  shows  without  conflict:  (1)  That 
Aaron  was,  so  far  as  this  case  is  concerned, 
an  independent  contractor ;  and  (2)  that  there 
is  no  proof  of  negligence  on  the  part  of  de- 
fendant Either  of  these  propositions,  stand- 
ing alcme,  would  be  sufficient  to  support  the 
judgment  entered.  Both  prepositions  are, 
we  think,  sound. 

Having  considered  all  the  points  raised  by 
appellant,  we  deem  it  unnecessary  to  dte  au- 
thorities to  sustain  the  conclusion  we  have 
reached. 

Judgment  affirmed. 

We  concur:  FINLAYSON,  P.  J.;  WEIL- 
liEB,  J. 


(48  Cal.  Ai>p.  84) 

BROWN  V.  BROWN.    (Civ.  3423.) 

(District  Ourt  of  Appeal,  First  District,  Divi- 
sion 1,  California.    June  7,  1920.) 

i.  Appeal  and  error  «=»907  (3)— Evidence  pre- 
sumed to  support  all  findings. 

Appeal  being  on  the  judgment  roll  alone, 
without  any  bUl  of  exceptions  or  other  record 
of  the  proceedings,  the  evidence  must  be  as- 
sumed to  support  all  the  findings. 

2.  Husband  and  wife     ^=>3I  (2)— Payment  of 
inoumbrance  held  a  partial  discharge  of  ante- 
nuptial agreement. 
Payment  by  wife  of  incumbrance  on  house 
bought  by  her  Held  but  a  payment  on  account 
of  purchase  price,  within  her  prenuptial  agree- 
ment to '  purchase   the  bouse   with   her  funds 
for  the  parties  in  their  joint  names  and   as 
joint  tenants,  and  so  not  to  entitle  her  to  a 
lien  as  against,   or  reimbursement  from,  the 

husband. 

• 

Appeal  from  Superior  Court,  Los  Angeles 
(bounty;   John  W.  Shenk,  Judge. 

Action  by  Emma  R.  Brown,  also  known  as 
Emma  Strawn  Brown,  against  Robert  D. 
Brown.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 


John  F.  Poole  and  Stutsman  ft  Stntaaan, 
all  of  Los  Angeles,  for  appellant. 

Edgar  K.  Brown  and  L.  B.  Oeorge,  both  of 
Los  Angeles,  for  respondent 

WASTE,  P.  J.  Plaintiff  brought  this  »c- 
tion  against  her  husband,  talleglng  in  her 
complaint  that  certain  real  property  In  the 
city  of  Los  Angeles,  purchased  by  her  with 
her  separate  funds,  was,  without  her  consoit 
and  through  the  unauthorized  act  of  the  de- 
fendant, deeded  to  plaintiff  and  defendaot, 
as  joint  tenants;  that  after  the  execution  of 
the  deed  defendant  assured  plaintiff  that 
his  apparent  Interest  in  said  property  was 
merely  held  by  him  in  trust  and  for  her  boie- 
fit;  that,  relying  upon  these  assurances,  plain- 
tiff paid  $6,500  from  her  separate  funds.  In 
discharging  a  mortgage  and  a  deed  of  trust 
on  said  property,  and  in  securing  the  release 
and  satisfaction  of  the  debts  secured  thereby; 
that  thereafter  defendant  repudiated  the 
trust  and  denied  any  Interest  of  nlaintilt  hi 
the  property,  and  has  not  paid  any  part  of 
the  purchase  price,  or  of  the  amount  expend- 
ed In  securing  the  release  and  discharge  of 
the  incumbrances  thereon.  Plaintiff  further 
alleges  that  through  fear  and  intimidation, 
and  without  any  consideration  on  ber  part 
the  defendant,  some  two  years  after  the  pur- 
chase, compelled  her  to  plgn  a  contract,  re- 
citing that  the  parties  were  owners,  as  Joint 
tenants,  of  the  real  proi)erty  in  question,  and 
agreeing  that  it  be  sold  for  the  sum  of  $7,- 
000,  the  proceeds  of  the  sale  to  be  equally 
divided  between  them. 

On  these  facts  plaintiff  prayed  for  a  decree 
that  the  interest  of  the  defendant  in  the  prop- 
erty be  declared  to  be  held  in  trust  for  ber, 
and  that  he  deed  the  same  to  her,  and,  U  such 
recovery  could  not  be  had,  tliat  the  court  Im- 
pose a  lien  upon  defendant's  interest  in  the 
property  in  favor  of  the  plaintiff  in  the  sun 
of  $7,000,  the  aggregate  amount  of  the  pur- 
chase price  and  the  incumbrances  discharged 
by  her.  She  also  prayed  that  the  agreement 
entered  Into  between  her  husband  and  her- 
self be  canceled  and  set  aside. 

The  lower  court  found  that  the  real  prop- 
erty in  question  was  purchased  by  the  plain- 
tiff, and  the  title  thereto  taken  In  the  joint 
names  of  plaintiff  and  defendant,  with  fall 
rights  of  survivorship  between  them,  with 
the  plaintlfTs  consent,  and  in  performance, 
upon  her  part,  of  a  prenuptial  agreement  be- 
tween the  parties,  the  consideration  for  which 
was  the  marriage  of  the  parties  and  the  de- 
fendant's release  of  his  interest  In  certain 
property  of  the  plaintiff  in  Illinois.  TiieK 
were  other  findings,  to  the  effect  that  the 
subsequent  agreement,  whereby  the  parties 
acknowledged  their  respective  interests  in 
the  property  In  Los  Angeles  to  be  that  of 
joint  tenants,  was  executed  by  the  plaintUT 
voluntarily,  and  of  her  own  free  will,  and 
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was  not  Induced  by  the  Improper  act  or 
through  undue  influence  of  the  defendant. 
From  the  judgment  entered  In  favor  of  the 
defendant,  plaintiff  appeals,  claiming  that 
the  flndlngB  are  inconsistent  and  conflicting, 
and  that  the  pretended  Joint  tenancy  agree- 
ment; between  the  parties,  on  which  the  court 
based  ItB  judgment,  was  without  considera- 
tion, and  consequently  Told. 

[1]  As  the  appeal  Is  taken  upon  the  judg- 
ment roll  alone,  without  any  bill  of  excep- 
tions or  other  record  of  the  proceedings,  we 
must  assume  that  the  evidence  was  sufficient 
to  support  all  the  findings  of  the  court.  Avery 
y.  Clark,  87  Cal'.  619,  629,  25  Pac.  919,  22 
Am.  St.  Rep.  272 ;  Paine  v.  San  Bernardino 
Valley  Traction  Co.,  143  Cal.  654,  657,  77 
Pac.  659.  Thus  viewed,  we  find  nothing  In 
the  alleged  inconsistencies  in  the  findings  to 
warrant  serious  consideration  of  appellant's 
contentions. 

[2]  Appellant  argues,  in  effect,  that  as  the 
agreement  found  by  the  court  between  the 
parties  related  to  the  purchase  by  plaintiff, 
with  her  own  funds,  of  a  home  for  the  parties 
and  in  their  Joint  names  as  Joint  tenants, 
and  did  not  specify  that  she  should  discharge 
any  incumbrances  thereon,  the  court's  finding 
"that  the  plaintiff  discharged  the  incum- 
brances upon  said  property  pursuant  to 
her  express  agreement"  has  no  support 
Aside  from  the  fact  that,  under  the  au- 
thority of  the  cases  cited,  the  finding  is 
deemed  to  be  sustained  by  the  eridence,  we 
are  of  the  opinion  that  the  discharge  of  the 
incumbrances,  amounting  to  $6,500,  was  but 
a  payment  on  account  of  the  purchase  price 
to  that  extent  The  court  found  that  the 
consideration  for  the  property  was  $6,900 
and  that  the  cash  paid  down  was  $400.  For 
the  same  reason,  and  because  of  the  fact,  as 
found  by  the  trial  court,  that  the  property  in 
Los  Angeles  was  acquired  in  fulfillment  of 
the  contract  In  which  plaintiff  agreed  to  pur- 
chase the  property  with  her  separate  funds 
tn  the  Joint  names  of  plaintiff  and  defendant 
and  for  their  joint  use  and  benefit  as  a  home, 
the  finding  that  the  defendant  "has  not  re- 
imbursed plaintiff  for  any  part  of  the  pur- 
chase price,  or  the  incumbrances  of  and  upon 
said  property,"  Is  not  Inconsistent  with  the 
other  finding,  which  is  really  only  a  conclu- 
sion that  plaintiff  has  no  lien  upon  the  prop- 
erty. From  the  facts  appearing  in  the  judg- 
ment roll  we  are  satisfied  the  lower  court 
was  correct  In  reaching  the  conclusion  that 
the  discharge  of  the  incumbrances  on  the.prop- 
erty  was  part  of  the  act  of  purchase,  and 
that  consequently  plaintiff  was  not  entitled 
to  reimbursement  from  her  cotenant  under 
the  terms  of  the  prenuptial  contract  No  lien 
arose  in  her  favor,  therefore,  by  reason  of 
such  payments.  The  contention  that  the  find- 
ing, that  no  money  was  paid  for  the  execu- 
tion of  the  Joint  tenancy  agreement,  is  incon- 
sistent with  and  contradictory  of  the  fur- 


ther finding  that  "there  was  a  good  and  valu- 
able consideration  therefor,"  falls  with  its 
own  statement. 

The  appellant  assumes  that  the  court  based 
Its  judgment  upon  the  Joint  tenancy  stipula- 
tion, executed  some  two  years  after  the  pur- 
chase of  the  Los  Angeles  property,  and  as- 
serts that  that  agreement  is  not  supported  by 
any  consideration.  In  malting  this  contention 
she  Is  evidently  mistaken.  The  court  rests 
Its  decision  upon  the  prenuptial  contract,  and 
the  deed  by  which  the  Los  Angeles  property 
was  acquired,  which  latter  instrument  ex- 
pressly designates  the  grantees  as  Joint  ten- 
ants. The  facts  appearing  from  the  judgement 
roll  warrant  this  conclusion,  and  the  infer- 
ences which  may  be  drawn  therefrom  afford 
ample  support  to  the  lowef'  court's  judgment 
To  hold  otherwise  would  result  in  declaring 
8h  absurdity,  for  the  respective  rights  of  the 
parties  were  fixed  and  determined  by  the  pre- 
nnptial  agreement  and  the  deed  by  which 
the  property  was  acquired.  Nothing  In  ad- 
dition to  those  rights  was  gained  or  lost,  by 
either  party,  by  reason  of  the  subsequent 
agreement. 

This  conclusion  on  our  part  renders  it  un- 
necessary to  consider  the  contentions  of  the 
appellant,  that  by  this  later  agreement  the 
defendant  obtained  an  advantage  over  the 
plaintiff  lu  violation  of  the  fiduciary  relations 
existing  between  husbands  and  wives,  there- 
by rendering  the  transaction  void.  Further- 
more, the  finding  of  the  trial  court  is  that 
the  agreement  whatever  its  effect  was  not 
improperly  ■  secured  by  the  defendant 

The  judgment  is  affirmed. 

We  concur:  WELCH,  Judge  pro  tem.; 
RICHARDS,  J. 


(47  Cal.  App.  T6S) 
ROSS  V.  SAN  FRANCISCO-OAKLAND  TER- 
MINAL RY8.  CO.  et  al.    (Civ.  3244.) 

(District  C^urt  of  Appeal,  First  District,  Di- 
vision 1,  California.  May  27,  1920.  Hear- 
ing Denied  by  Supreme  Court  July  26,  1920.) 

1.  Trial  «s9i39(l)— To  Jastify  submission  of 
question  of  fast,  proof  mutt  rmlsa  more  than 
ooRjeoturo. 

To  justify  the  submission  of  any  question  of 
fact  to  the  jury,  the  proof  must  raise  more 
than  a  mere  conjecture  or  surmise  that  the 
fact  is  as  alleged,  and  must  be  such  that  a  ra- 
tional mind  can  reasonably  draw  from  it  the 
condnsion  that  the  fact  exists. 

2.  Trial  «s>l39(l)  —  Directed  verdlot  proper 
unless  substantial  evidence  tends  to  establish 
case. 

A  directed  verdict  is  proper,  unless  there  Is 
substantial  evidence  tending  to  prove  for  plain- 
tiff all  the  controverted  facts  necessary  to  es- 
tablish his  case. 
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3.  Trial  «=3 1 43— Conflicting  evldenoe  to  deprive 
court  of  right  to  direct  verdict  must  be  sub- 
stantial. 

1^0  warrant  a  court  in  directing  verdict,  it 
is  not  necessary  tfaat  there  should  be  an  ab- 
sence of  conflict  in  the  evidence,  but  to  de- 
prive the  court  of  the  right,  if  there  is  a  con- 
flict, it  mast  be  substantial. 

4.  Street  railroads  ^=3 II 2 (2)— Res  Ipsa  loqui- 
tur doctrine  Inapplloable  to  collision  between 
oar  and  pedestrian. 

The  doctrine  of  res  ipsa  loquitur  has  no 
applicaticm  to  the  case  of  a  collision  between  a 
street  car  and  a  pedestrian  on  the  street,  which 
is  as  likely  to  be  due  to  the  fault  of  the  per- 
son struck,  or  some  third  person,  or  to  some 
unforeseen  and  unpreventable  cause,  as  to  the 
negligence  of  the  car's  crew. 

5.  Street  railroads  «=>85  (6)— Duties  of  rail- 
road and  pedestrian  reciprocal. 

The  duties  of  a  street  railroad  and  of  a  pe- 
destrian crossing  the  street  at  the  tracks  were 
reciprocal,  each  being  required  to  approach  the 
crossing  with  due  regard  for  the  rights  of  the 
other,  and  failure  of  either  to  observe  due  care 
being  negligence  on  his  or  its  part. 

6.  Street  railroads  «=» 1 17(22)  —  Contributory 
negllgenoe  of  pedestrian  crossing  ahead  of  car 
la  ordinarily  for  Jury. 

If  in  view  of  liis  distance  from  an  approach- 
ing street  car,  the  rate  of  its  speed,  and  all 
other  circumstances,  a  reasonably  prudent  man 
would  accept  the  hazard  and  undertake  to  cross 
the  street  at  a  track  ahead  of  the  car,  a  pedes- 
trian may  do  so,  and  the  propriety  of  his  con- 
duct is  ordinarily  a  question  for  jury. 

7.  Negligence  «s»l34(ll)— Proof  of  negligence 
unconnected  with  injury  does  not  make  case. 

Mere  proof  of  a  defendant's  negligence, 
without  connecting  such  negligence  with  plain- 
tifTs  injury,  does  not  make  out  a  case. 

8.  Negllgenoe  <S=>I34(2)  —  Circumstantial  evi- 
dence sufficient. 

The  connection  between  defendant's  negli- 
gence and  plaintiff's  injury  may  be  made  by  cir- 
cumstantial evidence. 

9.  Death  ^=>58(l)-^Care  on  part  of  pedestrian 
killed  by  street  oar  presumed. 

In  the  absence  of  anything  to  the  contrary, 
when  a  pedestrian  attempting  to  cross  a  street 
is  killed  by  the  street  railway's  car,  there  is  a 
presumption  that  he  exercised  ordinary  care. 

10.  Appeal  and  error  «=3lOOI(l)— Rule  that  If 
probabilities  are  balanced  plaintiff  must  fail 
does  not  control  appellate  court. 

The  principle  of  law  that  if  the  probabili- 
ties are  equally  balanced  on  the  issue  whether 
the  accident  involved  was  produced  by  a  cause 
for  which  defendant  was  responsible  plaintiff 
must  fail  is  more  applicable  to  guide  the  jury 
in  its  deliberations  on  the  facts  than  as  a  rule 
to  guide  the  appellate  court  as  to  the  sufficiency 
of  evidence. 

11.  Street  railroads  «=3|  14(14)— Evidence  held 
to  show  traveler  rightfully  on  streets. 

In  an  action  against  a  street  railroad  com- 
pany for  death  of  a  16  year  old  boy  crossing  its 


tracks,  drcumstantlal  evidence  luiU  to  justify 
the  Jury  in  assuming  that  the  boy  was  going 
t<>  his  home,  and  was  therefore  a  traveler  right- 
fully  on  the  street  when  killed. 

12.  Evidence  €=3589— Jury  oan  scrutinize  tes- 
timony of  defendant. 

In  an  action  against  a  street  railroad  com- 
pany for  a  death  on  its  tracks,  the  jury  had  • 
right  closely  to  scrutinize  the  testimony  of  the 
motorman  of  the  car  claimed  to  have  killed  de- 
cedent, he  being  a  defendant  and  an  interested 
witness,  in  view  of  all  the  circumstances,  to 
see  if  he  was  on  the  lookout  for  approaching 
pedestrians,  as  his  testimony  seemed  to  imply. 

13.  Evldenoe  «=>20(2)— Slowing  of  street  ears 
before  crossings  perhaps  a  matter  of  com- 
MOtt  knowledge. 

It  is  almost,  it  not  quite,  a  matter  of  com- 
mon knowledge  that  street  cars  slow  their 
speed  materiaUy  or  come  to  a  full  stop  before 
attempting  street  crossings. 

14.  Street  railroads  €=>98(6)  —  Reliance  on 
practice  of  stopping  cars  permissible. 

The  settled  practice  of  stopping  street  cars 
at  a  usual  place  as  before  a  crossing,  becomes 
a  rule  of  conduct  on  which  the  public  has  a  right 
to  rely  to  a  reasonable  extent,  and  departure 
therefrom  is  vitally  important  in  determining 
the  question  of  rfi:ligence  of  a  motorman  to- 
ward a  pedestrian  attempting  to  cross  the 
tracks. 

15.  Death  4=>S8(I)— Rellanoe  by  deceased  on 
rule  for  operation  of  street  ears  may  be  In- 
ferred from  olrcumstanoes. 

It  may  be  inferred  from  circumstantial  evi- 
dence that  a  pedestrian  killed  by  a  street  rail- 
way's car  at  a  crossing  had  knowledge  of  the 
rule  governing  the  operalicn  of  cars,  and  put 
some  reliance  on  it. 

16.  Street  railroads  «=>93(2)  —  Motormaa's 
failure  to  stop  held  to  show  negligenoe. 

A  motorman's  failure  to  stop  before  a 
crossing,  as  his  slowing  of  a  car  at  the  point 
indicated  he  would,  tended  to  show  negligence 
on  his  part  and  on  the  part  of  the  street  railway 
toward  pedestrians. 

17.  Street  railroads  ^s»08(6)  —  PedottriM 
crossing  entitled  to  rely  on  motorman's  obedi- 
ence to  rules  and  use  of  oars. 

A  pedestrian  about  to  cross  a  street  rail- 
road's tracks  was  entitled  to  act  on  the  belief 
that  the  operator  of  the  car  would  obey  the 
rules  of  the  company,  rim  at  the  customary 
speed  at  the  point,  give  usual  warning  signals, 
and  take  the  usual  precautions  to  avoid  injury 
to  others,  not  being  bound  in  law  to  a  belief 
the  car  would  not  check  its  speed  aa  It  drew 
near  the  crossing. 

18.  Street  railroads  <=3l  17(8)— Negllgenoe  as 
to  person  crossing  held  Jury  question. 

In  an  action  against  a  street  railway  for 
death  of  a  boy  on  its  tracks  at  a  crossing; 
whether  or  not  the  manner  in  which  the  motor- 
man  operated  the  car  at  the  crossing  was  such 
that  he  should  have  assumed  that  persona 
might  ignorantly  attempt  to  cross  in  front  so 
near  the  car  as  to  make  collision  probable,  fcsld 
for  the  jury. 
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19.  Evidence  <S=:>2I9(2)— Testimony  ihat  mo- 
torman  attempted  to  suppress  evidence  ad- 
nlsslbla. 

In  an  action  against  a  street  raiTwa^  and  its 
motorman  for  death  of  a  boy  on  its  track  at 
m  crossing  in  the  nighttime,  testimony  ot  mo- 
torman by  deposition  that  immediately  after 
accident  a  shoe  worn  by  decedent  was  found 
back  of  the  pony  track  of  the  ca^,  and  that  he 
put  it  out  of  sight  in  a  garbage  can,  held  admis- 
sible as  admission  by  supression  of  evidence. 

Appeal  from  Superior  Coart,  Alameda 
County ;  Josepb  S.  Koford,  Jndge. 

Action  by  A.  Ross  against  the  San  Frands- 
oo-O&kland  Terminal  Railways  Company  and 
S.  Serplco.  From  Judgment  for  defendants, 
plaintiff  appeals.    Reversed. 

Hearing  denied  by  Supreme  Court;  Olney, 
jr.,  dissenting. 

Elston,  Clark  &  Nichols,  of  Berkeley,  for  ap- 
pellant. 

W.  H.  Smith,  of  Oakland,  and  A.  Ij.  Whit- 
tle^ of  San  Francisco,  for  respondents. 

WASTE,  P.  J.  This  is  an  action  against 
tbe  defendant  street  railway  company,  and  its 
motorman,  S.  Serplco,  for'  damages  resulting 
from  the  death  of  plaintiff's  minor  son,  An- 
drew Ross. 

It  Is  charged  in  the  complaint  that  at  tbe 
time  he  was  killed,  Andrew  Ross,  a  boy  of  the 
age  of  16  years,  was  walking  across  Tele- 
graph avoine  in  the  city  of  Berkeley,  when  a 
street  car  of  the  defendant  company,  operat- 
ed by  Serplco  at  a  high,  excessive,  and  care- 
less rate  of  speed,  ran  over  him,  causing  bis 
death.  It  is  alleged  in  a  second  count  that  at 
tbe  time  of  the  accident  the  motorman  so  op- 
erated the  street  car  as  to  lead  the  boy  to  be- 
lieve that  it  was  about  to  come  to  a  full  stop, 
allowing  him  to  continue  safely  in  his  course 
of  walking  across  the  street  in  front  of  the 
car,  and  that,  so  believing,  be  attempted  to 
cross  tbe  track  of  defendant,  when  he  was 
suddenly  strudc  by  the  car  and  killed. 

The  court  shut  out  testimony  considered 
vital  by  the  plaintiff,  and  at  the  conclusion  of 
tbe  trial  Instructed  the  Jury  to  find  for  the 
defendants.  From  the  Judgment  entered  the 
plaintiff  appeals. 

There  were  no  eyewitnesses  to  the  accident, 
which  occurred  at  the  intersection  of  Tele- 
graph and  Asbby  avenues,  on  both  of  which 
streets  the  defendant  operated  its  street  rail- 
way system.  Shortly  before  1  o'clock  on  the 
morning  of  February  15,  1918,  Andrew  Ross, 
then  alive  and  well,  escorted  a  young  lady 
friend  to  tbe  place  where  she  was  working  in 
Berkeley,  a  point  about  five  blocks  north  of 
Asbby  avenue,  and  three  blocks  east  of  Tele- 
graph avenue.  Leaving  his  companion  at  the 
front  steps,  he  walked  west  on  Derby  street 
towards  Telegraph  avenue.  At  that  time 
Boss  lived  at  2150  Woolsey  street,  which  is 
three  blocks'south  of  Ashby  avenue,  and  two 
blocks  west  of  Telegraph  aveniKk    It  Is  thus 


apparent  that  in  order  for  him  to  reach  kis 
home,  from  the  place  where  he  left  his  friend. 
It  was  necessary  for  him  to  cross  both  Tele- 
graph and  Ashby  avenues. 
•  As  some  time  prior  to  150  o'clock,  the  mo- 
torman on  a  car  of  the  defendant,  running 
south  on  Telegraph  avenue,  discovered  the 
body  of  Ross  lying  on  the  south  side  of  Ashby 
avenue,  near  the  west  rail  of  the  Telegraph 
avenue  track.  A  sergeant  of  police,  who  was 
summoned,  found  the  boy  in  a  dying  condi- 
tion. He  was  semiconscious,  but  could  not 
talk.  One  of  bis  legs  was  crushed  off,  and 
pieces  of  the  left  foot  and  left  shoe  were 
gone.  His  clothing  was  badly  torn,  and  he 
had  the  appearance  of  having  been  rolled  and 
crumpled  underneath  something.  He  died 
soon  after  being  removed  to  the  emergency 
hospital. 

Between  the  time  Ross  left  his  friend,  east 
of  the  crossing,  and  the  time  he  was  found, 
car  307  of  the  defendant  company  had  passed 
that  point.  It  was  a  car,  which  on  leaving 
Berkeley  after  Its  final  trip,  bad  turned  into 
Telegraph  avenue  to  mn  to  the  car  bam  In 
Oakland  for  tbe  night  The  car  never  stop- 
ped after  entering  Telegraph  avenue.  It 
slowed  down,  but  did  not  stop  at  Dwlght  Way, 
on  which  an  Intersecting  line  of  tbe  defend- 
ant was  operated.  The  motorman  gave  it  "a 
big  kick"  after  crossing  that  street;  that  is, 
he  applied  the  power  for  a  time,  then  shut  it 
off,  and  allowed  the  car  to  coast  toward  Oak- 
land, the  grade  on  Telegraph  avenue  beiug 
down  hill,  without  applying  the  brakes  at  any 
point  to  check  its  speed,  which,  so  he  testified, 
was  16  or  16  miles  per  hour.  As  he  neared 
Ashby  avenue  Serplco  had  his  car  under  full 
control,  and  about  100  feet  north  of  that 
street  he  applied  the  brakes,  and  gradually 
reduced  the  spe^  to  4  or  6  miles  per  hour. 
Wboi  the  front  of  his  car  was  about  25  feet 
from  the  car  rails  on  Ashby  avenue,  he  "gave 
it  some  more  Juice,"  and  went  on  towards  tbe 
carhouse,  without  stopping,  as  he  was  requir- 
ed by  the  rules  of  the  company  to  do,  before 
crossing  Ashby  avenue,  on  which  was  operat- 
ed a  cross-line  of  the  same  company.  After 
tbe  car  had  passed  over  the  Intersecting  rails 
Of  the  cross-line  tracks,  and  bad  proceeded 
some  10  or  15  feet,  Serplco  and  the  conductor, 
who  was  sitting  In  the  forward  compartment 
of  the  car  with  him,  felt  a  Jar,  or  Jolt,  differ^ 
ent  from  that  caused  by  the  trucks  running 
ovtf  the  cross-raila  The  car  Jumped  two  or 
three  times,  the  cause  of  which,  tbe  motorman 
testified,  be  "thought  was  a  stone  on  the 
track  •  •  •  he  supposed  it  was  a  medi-. 
um-sized  rock."  The  car  was  not  stopped,  but 
proceeded  to  the  car  bam.  Serplco  testified 
tliat  he  heard  no  outcry  at  the  time,  and 
saw  no  one  crossing,  or  near  the  car  track,  al- 
though tb6  streets  at  that  point  were  well 
lighted. 

When  the  car  turned  in  at  the  bam  It  was 
discovered  that  the  middle  guard  on  the  wes- 
terly side  was  ndsslng,  and  the  rear  guard 
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was  hanging  by  a  single  hook.  TbetB  was 
blood  on  the  side  of  the  car,  on  the  flange  of 
the  front  drive  wheel,  and  hair  and  blood  on 
the  air  compressor,  a  few  feet  back  of  the 
wheel.  The  missing  side  guard  was  later 
picked  np  near  the  spot  where  the  body  of 
Ross  was  discovered.  A  subsequent  investi- 
gation of  the  scene  of  the  accident  'disclosed 
the  fact  that  his  body  had  been  dragged  from 
n  point  almost  on  a  line  with  tlie  northerly 
crossing  of  Ashby  avenue  clear  across  that 
street,  and  close  beside  the  westerly  raU  of 
the  south-bound  track.  The  marks  and  blood 
stains  on  the  ground  indicated  that  he  had 
,been  rolled,  or  dragged,  some  distance  before 
any  part  of  the  car  ran  over  his  t>ody,  which 
lay  at  Just  about  the  spot  where  the  crew  of 
the  car.  felt  the  Jar,  or  Jolt,  as  It  {tassed  over 
something. 

From  the  foregoing  facts,  which  appear 
without  contradiction,  no  one  can  doubt  for 
an  instant  that  the  boy,  Ross,  was  killed  by 
being  run  over  by  the  street  car  of  the  defend- 
ant railway  company,  operated  by  the  em- 
ployS,  and  codefendant,  Serplco.  Respond- 
ents In  their  brief  apparently  concede  the 
point,  but  argue  that  the  proximate  cause  of 
the  injury  and  death  rests  in  surmise  and 
conjecture,  and  that  the  evidence  fails  to  es- 
tablish that  it  was  proximately  caused  by 
the  negligence  of  the  defendants.  That  was 
the  view  adopted  by  the  lower  court,  as  in- 
dicated by  its  action  in  removing  the  cause 
from  the  consideration  of  the  Jury.  The  ap- 
pellant contends  that  it  was  error  for  the 
court  to  direct  a  verdict  In  the  case,  claim- 
ing that  upon  the  evidence  the  presump- 
tion was  tliat  the  boy  was  Idlled  through 
the  negUg«ice  of  the  defendant;  that  al- 
though that  presumption  might  be  rebutted  it 
was  a  question  for  the  Jury  whether  the  factsr 
and  circumstances  in  the  case  did  sa  The  re- 
spondents answer  that  there  was  no  evid^ice 
tending  In  any  way  to  show  tbat  the  plain- 
tiff's son  was  killed  by  any  act  of  it;  and 
particularly  contends  that,  if  it  be  admitted 
that  the  boy  was  killed  by  the  street  car,  there 
Is  nothing  tending  In  the  slightest  to  show 
any  negligence  on  its  part  The  ruling  of  the 
lower  court  presents  the  main  issue  for  deter- 
mination upon  this  appeal. 

[1-4]  In  Order  to  Justify  the  submission  of 
any  question  of  fact  to  a  Jury,  the  proof  nnist 
be  Balfl<dent  to  raise  more  than  a  mere  con- 
jecture, or  surmise,  that  the  fact  is  as  alleged. 
It  must  be  such  that  a  rational,  well-con- 
structed mind  can  reasonably  draw  frcnn  it 
the  conclusion  that  the  fact  exists.  When  the 
evidence  is  not  sufficient  to  justify  such  an  in- 
ference, the  court  may  properly  refuse  to  sub- 
mit the  question  to  the  Jury.  Janin  v.  Lon- 
don, etc.,  Bank,  92  Cal.  14,  27,  27  Pac.  1100, 
14  U  R.  A.  320,  27  Am.  St.  Rep.  82.  A  direct- 
ed verdict  is  proper,  tmless  there  Is  substan- 
tial evidence  tending  to  prove  in  f&vor  of  a 
plaintiff  all  the  controverted  facts  necessary 
to  establish  his  case.    In  other  words,  a  di- 


rected verdict  is  proper  whenever  ap<m  tbp 
whole  evidence  the  Judge  would  be  compelled 
to  set  a  contrary  verdict  aside  as  unsup- 
ported by  the  evidence.  To  warrant  a  court 
In  directing  a  verdict,  it  is  not  necessary 
that  there  should  be  an  absence  of  conflict 
in  the  evidence,  but,  to  deprive  the  court 
of  the  right  to  exercise  this  power,  if  there 
be  a  conflict,'  it  must  be  a  substantial  one. 
Estate  of  Baldwin,  102  Cal.  471,  473,  123 
Pac.  267.  The  doctrine  of  res  ipsa  loquitur 
has  no  Just,  or  proper  application  to  the  case 
of  a  collision  between  a  street  car  and  a  pe- 
destrian  on  the  street  Such  mishap  is  quite 
as  likely  to  be  due  to  the  fault  of  the  person 
struck,  or  of  some  third  person,  or -to  some 
unforeseen  and  unpreventable  cause,  as  to  the 
negligence  of  those  operating  the  car.  Tower 
V.  Humboldt  Transit  Co.,  176  Cal.  602,  607, 
160  Pac.  227.  Consequently  it  was  not  suffi- 
cient for  the  plaintiff  in  the  instant  case  to 
merely  show  the  happening  of  the  accident 
It  was  necessary  that  he  go  further,  and  fas- 
ten the  blame  for  the  injury  upon  the  defend- 
ants. 

[5, 1]  At  the  time  of  the  happening  of  the 
accident  in  question,  the  duty  of  the  defend- 
ants, and  of  the  decedent,  were  reciprocal. 
E!ach  was  required  to  approach  the  crossing 
with  a  due  regard  for  the  rights  of  the  oth- 
er, and  If  either  failed  to  observe  the  care 
required,  it  was  negligence  for  which  the 
guilty  party  is  responsible.  Bickel  v.  Penn. 
R.  R.  Co.,  217  Pa.  456,  462,  66  AO.  756,  118 
Am.  St.  Rep.  926.  In  Kansas  City,  etc.,  R. 
R.  Co.  V.  Gallagher,  68  Kan.  424,  75  Pac.  469, 
64  L.  R.  A.  344,  the  court  held  that  while  It 
is  the  duty  of  a  pedestrian  upon  a  dty  street, 
who  is  about  to  cross  the  track  of  an  electric 
street  railway  company,  to  exercise  his  facul- 
ties, and  take  ordinary  care  to  avoid  colli- 
sions with  the  cars,  if  he  does  look  and  lis- 
ten he  will  be  held  to  an  apprehension  of  that 
which  he  should  have  seen  and  heard,  and  tf 
he  falls  to  look  and  listen  he  will  be  hdd  to 
the  same  liability  in  case  of  disaster  as  if  he 
bad  done  so.  But  a  traveler  may  cross  an 
electric  street  railway  track  in  front  of  an 
approaching  car  which  he  sees  and  hears  and 
not  be  negligent  If,  in  view  of  his  distance 
from  the  car,  the  rate  of  its  speed,  and  all 
other  circumstances  of  the  event,  a  reasona- 
bly prudent  man  would  accept  the  hazard 
and  undertake  to  cross  the  highway,  a  trav- 
eler may  do  so,  and  the  propriety  of  his  con- 
duct is  ordinarily  a  question  for  the  Jury. 
See,  also,  Baltimore  &  Ohio  R.  R.  Co.  t.  GrUF- 
flth,  159  U.  S.  603,  611,  16  Sup.  Ot  105,  40  L. 
Ed.  274. 

In  support  of  the  action  of  the  lower  court 
In  the  instant  case,  in  directing  the  Jury  to 
return  a  verdict  in  favor  of  the  defendants, 
the  respondents  rely  upon  Puckhaber  ▼. 
Southern  Pacific  Co.,  132  Cal.  363,  64  Pac 
480,  as  deciding  this  case.  As -was  said  by 
the  writer  of  that  decision,  the  facts  of  the 
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case  were  of  the  moat  meager  character. 
Upon  a  dark  and  foggy  morning,  ahont  half 
past  B  o'clock,  the  mutilated  dead  body  of  a 
young  man,  a  total  stranger  is  the  locality, 
was  found  lying  upon  a  side  track  in  the 
railroad  yards  of  the  defendant,  near  the 
dead  body  of  another  man,  also  a  stranger  In 
the  village.  There  was  no  witness  to  any 
accident.  It  was  claimed  by  the  plaintiff 
that  the  deceased  was  killed  by  a  backing  en- 
gine and  tender  which  passed  over  the  par- 
ticular spot  to  the  roundhouse  about  an  hour 
earlier  on  the  same  morning.  The  negligence 
of  the  defendant  was  claimed  to  be  establish- 
ed by  showing  that  the  tender  of  the  engine 
had  no  Ught  upon  the  rear  end.  The  court 
held  that,  conceding  these  facts,  the  case  was 
still  too  weak  to  support  a  verdict,  for  the 
reason  that  there  was  a  total  lack  of  evi- 
dence showing  any  cansal  connection  between 
the  absence  of  a  light  upon  the  tender  and 
the  death  of  the  deceased.  This  was  held  to 
be  true,  even  though  it  be  assumed  to  be  the 
law  of  this  state  that,  in  the  absence  of  evi- 
dence upon  the  subject,  it  will  not  be  pre- 
sumed that  the  deceased  was  himself  guilty 
of  negllgmce.     The  court  said: 

"It  is  as  necessary  for  the  plaintiSg  to  show 
that  the  defendant's  negligence  caused  the  in- 
jury as  it  is  for  them  to  show  that  defendant 
was  guilty  of  negligence,  or  that  the  party  was 
injured."  Puckhaber  v.  Southern  Pacific  Co., 
supra,  132  Cal.  365,  64  Fac.  481. 

[7,  t]  By  proving  a  defendant's  negligence, 
without  in  some  way  fastening  that  negli- 
gence to  the  injury,  a  case  Is  not  made  out. 
Union,  etc.,  Co.  v,  8.  F.  Gas.  Co.,  168  Oal.  58, 
62,  141  Pac.  807.  These  rules,  however,  do 
not  require  demonstration  of  the  connection 
between  the  proved,  or  admitted,  negligence 
and  the  resulting  Injury.  It  is  not  necessary 
that  an  eyewitness  be  produced  to  testify  di- 
rectly to  the  fact.  The  connection  may  be 
made  by  circumstantial  evidence  In  the  same 
way  that  any  other  fact  can  be  so  proved. 
County  of  Alameda  v.  Tieslau,  30  Cal.  App. 
Dec.  546,  549,  186  Pac.  398.  The  conclusion 
reached  by  the  court  in  the  Puckhaber  ded- 
slon  was,  no  doubt,  correct  upon  the  facts 
there  considered.  The  circumstances  dis- 
closed in  otiier  caises,  possibly  possessing 
'  some  degree  of  similarity,  may  not  fit  the 
facts  of  that  case.  Peters  v.  McKay,  136  Oal. 
73,  76,  68  Pac.  478. 

[I]  While,  as  before  stated,  the  presump- 
tion arising  from  the  doctrine  of  res  ipsa 
loquitur  does  not  apply  to  accidents  like  the 
one  in  which  young  Ross  was  klUed,  anoth- 
er, and  an  equally,  binding,  presumption  does 
arise,  to  wit,  that  the  deceased,  in  such  cas- 
es, exercised  ordinary  care.  The  rule  of  law 
referred  to  in  the  Puckhaber  decision  is,  per- 
haps, more  clearly  stated  In  a  later  case,  in 
which  the  court  said: 

"When  death  is  caused  under  circumstances 
such   as  this,  without  eyewitnesses,   the  law 


comes  to  the  aid  of  the  plaintiff  who  is  pressing 
a  suit  for  damages  for  the  death,  and  that  law 
is  found  in  the  presomption  of  the  Code  of  Civil 
Procedure,  namely,  that  a  person  takes  ordinary 
care  of  his  own  concerns.  Code  Civ.  Proc.  | 
1963,  subd.  4,  •  •  •  This  is  a  controvertible 
presumption,  it  is  true,  but  until  controverted 
it  is  evidence  in  accordance  with  which  the 
jury  is  bound,  to  decide.  Code  Civ.  Proc  f 
1961."  Crabbe  v.  Mammoth  Channel  O.  M.  Co., 
168  Cal.  500,  506,  143  Pac  714. 

In  applying  this  principle  of  law  to  person- 
al injury  cases  the  Supreme  Court  of  the 
United  States  has  said: 

"The  presumption  is  founded  on  a  law  of  na- 
ture. We  know  of  no  more  universal  instinct 
than  that  of  self-preservation — none  that  so 
insistently  urges  to  care  against  injury.  It  has 
its  motives  to  exercise  in  the  fear  of  pain, 
maiming,  and  death.  There  are  few  presump- 
tions, based  on  human  feelings  or  expression, 
that  have  surer  foundation."  Baltimore  &  Po- 
tomac B.  B.  V.  Landrigan,  191  U.  S.  461,  474.. 
24  Sup.  Ct.  137,  140,  48  L.  Ed.  262. 

When  recourse  must  be  had  to  this  rule  of 
human  conduct,  in  determining  the  question 
of  responsibility  in  cases  of  accidents,  like  the 
one  now  being  considered,  "It  is  fair  to  pre- 
sume, until  the  contrary  Is  proven,  and  this 
presumption  is  sustained  by  a  rule  of  law 
that  one  who  was  killed  while  crossing  a 
railroad  track  was  exercising  due  and  prop- 
er care  for  the  protection  of  bis  •  •  •  ufe. 
The  presumption  which  arises  in  favor  of  the 
Instincts  of  self-preservation  and  the  known 
disposition  of  men  to  avoid  Injury  and  per- 
sonal harm  to  themselves  Is  sufficient  to  con- 
stitute prima  facie  evidence  that  the  person 
killed  was  at  the  time  of  the  accident  free 
from  contributory  negllgmce."  Fleenor  v. 
Oregon  Short  Line  B.  B.  Co.,  16  Idaho,  781, 
802,  102  Pac.  897,  903. 

Existing  facts  and  circumstances  very  sim- 
ilar to  those  surrounding  the  death  of  the 
boy  Boss,  in  this  case,  have  been  frequently 
considered  by  the  courts,  lit  the  light  of  the 
foregoing  rule  of  self-preservation.  In  Bob^ 
bins  V.  Penn.  Co.,  257  Fed.  671,  168  O.  O.  A. 
621,  the  decedent  left  the  house  of  a  friend, 
which  was  on  the  east  side  of  the  street,  and 
south  of  the  two  railroad  tracks,  for  the  pur- 
pose of  mailing  a  letter  at  the  post  office, 
which  was  on  the  west  side  of  the  street, 
and  on  the  north  side  of  the  tracks.  At  the 
time  she  started  on  this  errand  the  south 
track  was  occupied  by  a  long,  slowly  moving 
east-bound  freight  train.  At  about  the  time 
the  caboose,  at  the  rear  of  this  train  passed 
out  of  the  street,  an  engine  drawing  a  short 
west-bound  train  on  the  northerly  track,  and 
running  at  a  speed  of  55  to  60  miles  an  hour, 
suddenly  burst  into  view,  without  ringing  of 
bell,  or  blowing  of  whistle.  The, proof  tend- 
ed to  show  that  It  was  this  west-bound  train 
on  the  northerly  track  which  struck  and  kilt- 
ed the  decedent     No  one  saw  the  decedent 
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after  she  left  ber  friend's  house,  and  the 
point  of  collision  was  left  to  Inference.  The 
trial  court  directed  a  verdict  in  favor  of  the 
defendant,  one  of  the  grounds  being  that -the 
plalntifC  had  not  sustained  the  burden  of 
showing  that  the  defendant's  alleged  negli- 
gence was  the  direct  and  proximate  cans©  of 
decedent's  death.  The  trial  Judge  concluded 
that  the  "decedent  must  either  have  crossed 
behind  the  east-bound  train  Immediately  on 
its  clearing  the  sidewalk,  when  she  was  not 
in  position  to  see  the  west-bound  train,  or 
have  gone  ahead  without  looldjng  to  see 
whether  a  train  was  coming  from  the  east 
This  conclusion  is  not,"  said  the  Circuit 
Court  of  Appeals,  In  reversing  tha  lower 
court,  "in  our  opinion  inevitable,  at  least  on 
the  theory  that  the  collision  occurred  at  the 
west  crossing.  Defendant  had  the  burden  of 
proving  decedent's  negligence.  The  law  pre- 
sumes that,  following  the  instinct  of  self- 
preservation,  she  exercised  due  caution,  and 
.that  before  crossing  the  tracks  she  looked 
and  listened  for  approaching  trains."  After 
citing  a  number  of  cases,  some  of  which  we 
have  already  alluded  to,  the  court  consider- 
ed the  circumstances,  and  held  that  as  dif- 
ferent Inferences  might  be  drawn  from  the 
circumstances  surrounding  the  accident,  the 
decision  of  the  question  rested  with  the  Jury. 
A  case  having  some  of  the  essential  fea- 
tures of  the  case  at  bar  was  considered  by 
the  United  ■  States  Supreme  Court  in  Balti- 
more &  Potomac  R.  R.  v.  Landrlgan,  191  TJ. 
S.  461,  24  Sup.  Ct.  187,  48  U  Ed;  262.  The 
deceased  was  employed  on  the  night  force  of 
the  railroad  company.  The  usual  and  direct 
route  to  his  home  took  him  over  a  well-light- 
ed crossing.  A  few  minutes  after  he  left  the 
roundhouse  his  body  was  found  near  the 
crossing,  yrlth  flesh  and  blood  scattered  along 
the  track.  There  were  no  witnesses  to  the 
accident.  At  that  time  a  switching  crew  was 
making  up  a  train,  one  of  the  Pullman  cars 
of  which  broke  loose  by  reason  of  an  alleged 
defective  method  of  coupling,  and  was  shunt- 
ed over  the  crossing.  A  passenger  train  pass- 
ed the  same  point  Just  about  the  same  time. 
On  these  facts  the  trial  court  refused  to  di- 
rect the  Jury  to  render  a  verdict  for  the  de- 
fendant, but  submitted  the  case  to  the  Jury, 
which  found  for  the  plaintiff.  On  appeal  it 
was  held  that  it  was  not  error  for  the  lower 
court  to  Instruct  the  Jury  that  in  the  absence 
of  all  evidence  to  the  contrary  there  was  a 
presumption  that  the  deceased  stopped,  look- 
ed and  listened  before  attempting  to  cross 
the  tracks,  citing  Texas  &  Pacific  Ry.  Oo.  v. 
Gentry,  168  U.  S.  358,  366,  16  Sup.  Ct.  1104, 
41  L.  Ed.  186.  The  railroad  company  also 
contended  that  as  there  was  no  evidence 
from  which  It  could  be  determined  that  it 
was  the  uncoupled  Pullman  car,  and  not  the 
passing  express  train,  .which  Injured  the  de- 
ceased, it  was  error  to  submit  the  issue  to  the 
Jury.    The  Supreme  Court  held  that  the  ac- 


tion of  the  lower  court  was  right,  saying, 
"There  was  certainly  evidence  on  the  issue 
from  which  reasonable  men  might  draw  dif- 
ferent conclusions." 

In  Dalton  v.  Chicago,  etc.,  Ry.  Co.,  104 
Iowa,  26,  73  N.  W.  349,  a  highway  crossing 
accident  occurred  at  night  The  decedent 
was  struck  by  a  passing  train  of  the  defend- 
ant There  were  no  witnesses  to  the  conduct 
of  the  deceased.  The  contrary  not  appearing, 
it  was  held  that  it  must  be  presumed  tbat 
the  decedent  exercised  care  on  approaching 
and  going  upon  the  crossing,  and  that  wheth- 
er the  circumstances  were  such  as  to  over- 
come that  presumption  was  a  question  for 
the  Jury.  Other  cases  to  the  same  effect  are 
Eckhard  T.  St  Louis  Transit  Cb.,  190  Mo. 
693,  89  S.  W.  602,  608;  Lewis  v.  Rio  Grande 
Western  Ry.  Co.,  40  Utah,  483,  123  Pac.  98, 
99 ;  Lotz  V.  B.  &  O.  Ry.  Co.,  247  Pom.  206, 
93  AU.  274;  Waters-Pierce  OU  Co.  v.  De- 
selms,  212  U.  S.  159,  210,  29  Sup.  Ct  270, 
53  L.  Ed.  453;  Eorab  v.  CbicagOv  etc,  By- 
Co.,  149  Iowa,  711, 128  N.  W.  529,  41  L.  R.  A. 
(N.  S.)  82,  8^  In  the  last  case  cited.  In 
which  no  witnesses  appeared  to  testify  to 
the  accident  the  court  set  aside  a  directed 
verdict  in  fftvor  of  the  defendant  and  held 
the  decedent's  administrator  entitled  to  the 
benefit  of  the  presumption  of  due  care  on  the 
part  of  the  deceased,  saying: 

'If  the  record  is  such  that  under  the  rule 
to  which  we  have  referred,  a  presumption  of 
due  care  obtains,  then  proof  of  an  act  which 
may  or  may  not  have  been  negligent  according 
to -the  circumstances  under  which  it  was  done 
will  not  Justify  a  holding  as  a  matter  of  law 
that  the  presumption  of  care  is  thereby  rebut- 
ted." 

The  respondent  contends  that  we  should 
view  the  evidence  as  presenting  only  a  ques- 
tion of  probabilities,  and  cites  Tremelllng  ▼. 
Southern  Pacific  Ca  (Utah)  170  Pac.  80,  83, 
to  the  effect  that — 

"If  the  probabilities  are  equally  balanced  that 
the  accident  was  produced  by  a  cause  for  which 
the  defendant  is  responsible  or  by  one  for  which 

he  is  not,  the  plaintiff  must  fail." 

[10]  Tb\a  principle  of  law  Is  more  applica- 
ble as  a  role  to  guide  the  Jury  In  Its  dtiiber- 
atlons  upon  the  facts  than  it  Is  as  a  rule  to 
guide  the  appellate  court  in  passing  on  the 
suffldeney  of  the  evidence.  Peters  v.  McKay, 
136  Cal.  73,  76,  68  Pac.  478.  The  foregoing 
cases  bearing  on  the  point  and  others  whicli 
have  been  examined  by  us  present  facts  wltli 
many  essentials  similar  to  the  drcumstancea 
surrounding  the  accident  In  which  Ross  was 
killed.  In  few,  if  any,  .were  the  facts  as 
strong.  Yet  the  action  of  the  trial  courts  In 
refusing  to  direct  verdicts  for  the  defendants 
was  upheld  on  the  one  band,  and  the  grant- 
ing of  such  relief  was  reversed  on  the  other. 

[11.12]  In  the  instant  case,  the  decedent 
was  a  traveler.    The  plaintiff  sought  to  latro- 
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dace  eyldence  to  establish  that  the  decedent 
Boss,  on  leaving  his  friend  at  her  doorstep,  a 
few  minutes  before  he  was  klUed,  stated  to  her 
that  he  was  going  to  his  home,  the  purpose 
being  to  show  that  his  Intended  route  would 
take  him  across  the  tracks  of  the  defendant, 
and  that  he  was  a  traveler  crossing  the  street 
when  killed,  and  not  a  trespasser  suddenly 
approaching  the  car  from  the  west,  and  at- 
tempting to  steal  a  ride,  as  was  suggested  by 
the  defense,  at  the  triaL  This  testimony  was 
excluded  by  the  coart  Whether  or  not  the 
action  of  the  trial  court,  in  refusing  to  admit 
the  declaration  as  to  the  boy's  intention,  was 
error,  we  are  of  the  oi>lnlon  that,  in.  the  ab- 
sence of  testimony,  the  Jury  had  the  right-  to 
assume  that  he  was  going  to  his  home,  and 
was  therefore  a  traveler,  rightfully  upon  the 
streets.  The  hour  of  the  night,  the  drcnm- 
itance  that  he  had  Just  escorted  his  friend 
to  her  home,  coupled  with  the  further  facts 
that  he  was  a  sober,  Industrious,  working 
t>oy,  and  that  his  home  was  situated  in  a 
southerly  and  westerly  direction,  across  the 
Intersecting  tracks  of  the  company  at  Ashby 
and  Telegraph  avenues,  in  almost  a  direct 
line  from  the  point  where  he  left  his  compan- 
ion— all  these  circumstances  readily  give  rise 
to  such  an  inference.  The  intersection  of  the 
streets  mentioned,  according  to  the  testimo- 
ny, was  well  lighted,  and  the  car  was  equip- 
ped with  a  headlight  The  details  of  the  ac- 
cident, it  is  true,  were  few,  but  they  were  re- 
lated by  a  defendant,  who  was  also  an  em- 
ploy6  of  the  railway  company.  He  was  an  in- 
terested witness,  and  although  he  testified 
tbat  he  did  not  see  the  boy  before  the  acci- 
dent or  at  any  time,  yet,  there  being  no  ob- 
struction to  the  view,  the  Jury  would  have 
the  right  to  closely  scrutinize  his  testimony, 
In  view  of  aU  the  circumstances,  to  see  if  he 
was  on  the  lookout  for  approaching  pedestri- 
ans, as  his  testimony  would  seem  to  im- 
ply. Wahlgren  v.  Market  Street  Ballway 
Co.,  132  Cal.  666,  666,  62  Pac.  806;  64  Pac. 
903. 

[1 S-1 5}  The  motorman  was  also  guilty  of  a 
violation  of  the  rules  of  the  company  requir- 
ing him  to  bring  his  car  to  a  full  stop  before 
crossing  Dwlght  Way  and  the  Ashby  avenue 
tracks.  After  passing  the  former  street,  hje 
bad  "given  his  car  a  big  kick,"  and  it  was 
coasting  on  the  downgrade  toward  the  car 
bouse,  on  its  last  trip  late  at  night,  at  a  rate 
of  speed  which,  If  the  testimony  of  the  mo- 
torman be  true,  would  not  be  considered  ex- 
cessive. By  his  own  testimony,  Serpico 
would  make  It  appear  that  when  about  100 
feet  north  of  the  Ashby  avenue  tracks,  he 
retarded  the  speed  of  his  car  from  15  or  16 
miles  an  hour  to  4  or  5  miles  an  hour,  at 
which  speed  he  was  going  when  he  was  about 
25  feet  north  of  the  crossing:  He  then  "gave 
It  more  Juice,"  It  Is  very  easy  to  infer  from 
the  circumstances  that  yoimg  Boss  was  ac- 
quainted with  the  rule  requiring  the  cars  to 


stop  before  crossing  intersecting  tracks.  Hs 
had  been  living  in  the  vicinity  some  little 
time,  and  it  is  almost,  if  not  quite,  a  matter 
of  common  knowledge  that  the  street  cars  do 
slow  their  speed  materially,  or  come  to  a  fuU 
stop,  at  such  points.  The  settled  practice  of 
stopping  a  street  car  at  a  particular  place 
becomes  a  rule  of  conduct  upon  which  the 
public  has  a  right  to  rely  to  a  reasonable  ex- 
tent, and  a  departure  from  such  rule  is  a  vi- 
tally important  elemoit  in  determining  the 
question  of  negligence,  for  it  constitutes  a 
departure  from  the  standard  of  safety  which 
the  defendant  has  itself  adopted.  Godfrey 
y.  Old  Colony  Street  Railway  Co.,  223  Mass. 
419,  111  N.  B.  878;  Kostuch  v.  St.  Paul 
Street  Ballway  Co.,  78  Minn.  469,  81  N.  W. 
215 ;  McDIvltt  v.  Des  Molnee  Street  Railway 
Co.,  141  Iowa,  689,  118  N.  W.  459,  462.  It 
may  be  Inferred  from  circumstantial  evi- 
dence that  a  deceased  person  had  knowledge 
of  a  "rule  governing  the  operation  of  cars, 
and  that  he  put  some  reliance  upon  it.  Bos- 
ton &  M.  B.  B.  y.  Bafaiko,  228  Fed.  440,  143 
O.  O.  A.  22. 

[1(,  17]  In  addition  to  the  presumption,  in 
the  instant  case,  the  motorman  by  the  opera- 
tion of  his  car  gave  every  indication  that  it 
was  his  intention  to  comply  with  the  rule. 
He  slowed  his  car  from  a  rate  of  speed  at 
which  he  was  coasting  toward  the  car  bam, 
as  he  approached  the  crossing.  His  failure 
to  finally  stop,  as  his  handling  of  the  car  in- 
dicated he  wcfuld,  tended  to  show  negligence 
on  his  part.  Slmoneau  v.  Pacific  Blectric  By. 
Co.,  159  Cal.  494,  503,  115  Pac.  320.  Boss 
was  entitled  to  act  upon  the  belief  that  the 
operator  of  the  street  car  would,  upon  his 
part,  obey  the  rules  of  the  company,  and  run 
the  car  at  the  speed  which  was  customary  at 
the 'particular  place,  and  that  he  would  give 
the  usual  warnings  and  signals,  and  take  the 
usual  precautions  to  avoid  Injury  to  others. 
He  was  not,  in  law,  bound  to  believe  that 
the  car,  provided  he  saw  it  some  distance 
away,  would  not  check  Its  speed  as  it  drew 
near  the  Intersecting  crossing.  Scott  v.  San 
Bernardino  Valley  By.  Co.,  152  Oal.  604,  610, 
93  Pac.  677. 

[II]  Under  the  circnmBtances  of  this  case, 
we  do  not  feel  that  It  can  be  said,  as  a  mat- 
ter of  law,  that  the  motorman  ought  not  rea- 
sonably to  have  expected  that  persons  might 
attempt  to  cross  the  track  at  a  point  which 
would  in  fact  be  dangerously  near,  but  which 
to  them  would  not  appear  so.  The  circum- 
stances might  be  such  as  to  charge  him  with 
knowledge  of  this  likelihood.  Due  care 
would  be-  required  of  him  in  such  case,  to 
anticipate  such  probability,  and  the  results 
reasonably  arising  from  the  consequences  of 
his  own  action.  It  should  hare  been  left  to 
the  Jury  to  say  whether  or  not  the  manner 
in  which  he  operated  the  car  at  the  Ashby 
crossing  was  such  that  he  should  have  as- 
sumed that  persons  might  ignorantly  attempt 
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to  cross  In  front  so  near  the  approaching  car 
as  to  make  a  collision  probable.  Bresee  ▼. 
Los  Angeles  Traction  Co.,  149  Cal.  131,  138, 
86  Pac.  162,  6  L.  R.  A.  (N.  S.)  1069;  Runnels 
T.  Tnlted  Railroads,  175  Oal.  528,  533,  166 
Pac.  18;  DrouUlard  v.  Southern  Padflc  Co., 
36  Cal.  App.  447,  451,  172  Pac.  405 ;  Hanghey 
▼.  Pittsburg  Ry.  Co.,  210  Pa.  863,  366,  69  Atl. 
1110 :  Phillips  T.  Milwaukee  &  N.  R.  Co.,  77 
Wis.  849,  46  N.  W.  643,  9  L.  R.  A.  521 ;  Te- 
gels  T.  Great  Northern  Ry.  Cb.,  120  Minn.  81, 
138  N.  W.  945. 

[II]  The  plalntUTs  son  being  dead,  and 
there  being  no  eyewitnesses  to  the  acddent, 
the  plaintiff  was  compelled  to  rely  npon  the 
motorman,  Serplco,  who  was  also  a  defend- 
ant in  the  action,  to  establish  the  circum- 
stances surrounding  the  accident  He  did  not 
appear  at  the  trial  in  person,  but  bis  deposi- 
tion was  read  In  evidence.  Therein  he  testi- 
fied that  when  his  car  reached  the  car  bam 
immediately  after  the  accident,  a  shoe,  ad- 
mitted to  be  one  the  deceased  was  wearing, 
was  found  back  of  the  pony  truck  of  the  car. 
Serplco  testified  that  at  that  time,  "I  was 
BO  nerrous  and  mixed  up — I  know  something 
bad  happened.  I  don't  know  If  I  picked  up 
the  shoe  or  the  conductor  glvd  it  to  me, 
*  *  *  I  put  It  in  a  garbage  can  what  the 
city  Ufes;  *  ••  It  has  a  tin  lid  that  lifts 
np  and  down.  •  •  •  After  It  was  in  there 
of  course  It  was  out  of  sight"  When  this 
testimony  was  offered  the  court  sustained  the 
objection  of  the  defendaints  that  it  "bore  no 
relation  whatever  to  the  case,"  and  excluded 
the  testimony  from  the  Jury.  Only  this  gen- 
eral objection  was  made.  We  think  this  was 
ecror.  Serplco  was  a  defendant  and  the  em- 
ploy6  of  his  codefendant  A  strong  Inference 
arising  from  his  action,  and  certainly  a  liiost 
plausible  explanation  of  his  conduct,  is  that 
he  was  attempting  to  conceal  evidence,  which 
in  his  mind  had  an  important  bearing  upon 
the  "something"  that  had  happened.  His 
conduct  was  Indicative  of  a  belief,  and  In  the 
nature  of  an  admission,  that  his  cause  could 
best  be  served  by  suppressing  the  evidence  of 
the  injury.  Testimony  showing,  or  tending 
to  show  an  attempt  on  the  part  of  a  party  to 
a  suit  to  cover  up,  conceal,  or  otherwise  pre- 
vent pertinent  facts  from  being  presented  to 
the  court  or  Jury  Is  competent  and  proper. 
Such  efforts  may  be  shown,  not  as  part  of  the 
res  gests,  but  in  the  nature  of  an  admission, 
the  effect  of  which  is  a  matter  for  the  con- 
sideration of  the  Jury.  Silva  v.  Northern 
Cal.  Powder  Co.,  32  Cat  App.  189,  146,  162 
Pac.  412;  Clark  v.  Tulare  Dredging  Co.,  14 
Cal.  App.  414,  437, 112  Pac.  684. 

The  Jndgmoit  is  reversed. 

We  concur:  RICHARDS,  J.j  OOSBBY. 
Judge  pro  ton. 


(4<  CaL  App.  US) 
LAIMPTON  V.  DAVIS  STANDARD    BREAD 
CO.  et  al. 

SAME  V.  DAVIS  STANDARD   BREAD   CO. 
(Civ.  3298.) 

(District  Court  of  Appeal,  First  District  Divi- 
sion 1,  California.    June  9,  1920.) 

1.  Municipal  oorporatlont  9=>705(i)— Driver 
of  vehicle  must  be  on  alert. 

The  driver  of  a  vehicle  most  proceed  care- 
fully, and  be  on  the  alert  lest  he  collide  with 
others. 

2.  Municipal  eorpttrartKMt  «s>705(3)— Driver 
near  scboolhouse  required  to  exercise  greater 
care  than  usual. 

The  proximity  of  the  place  where  defendant 
was  driving  to  adjacent  school  groundg,  and 
the  hour  at  which  (^dren  might  with  certainty 
be  ejected  to  be  on  the  street  imposed  on 
him  a  greater  degree  of  caution  than  ordinary 
drcumstances  would  require;  what  would  be  but 
ordinary  negligence  in  reference  to  a  grown 
person  would  be  gross  negligence  as  respects  a 
child. 

3.  Evidence  «S3|23(II),  244(11)— Conversa. 
tions  with  defendant  employi  admissible,  aot 
as  res  gesta,  but  as  admissions. 

In  an  action  against  a  company  and  its  em- 
ploy£  for  injuries  to  a  schoolboy  when  a  horse 
driven  by  the  employ^  ran  him  down,  testimony 
as  to  conversations  with  defendant  employ6 
shortly  after  the  accident  lield  not  admissible  as 
part  of  the  res  gests,  nor  as  against  the  em- 
ployer, but  admissible  as  evidence  against  the 
employe  under  Code  Civ.  Proc.  g  1870,  snbd. 
2,  being  admissions  concerning  the  occurrence. 

4.  Evidence  4=9|46,  222(10)— Admissible  avU 
dense  not  excluded  because  of  collateral  ef- 
fect; admissions  of  one  defendant  not  exclnd- 
ed  because  not  binding  on -other. 

Statements  made  by  defendant  employ^  in 
conversations'  after  the  accident  sued  for,  not 
binding  upon  defendant  employer,  though  bind- 
ing upon  the  employ^,  could  not  properly  be 
excluded,  as  admissible  evidence  cannot  be  ex- 
cluded because  having  an  ulterior  or  collateral 
effect  detrimental  to  a  party. 

5.  Evidence  ^=921 5(1)— Photograph  of  stat»- 
ment  mads  at  polioe  station  by  defendant  ad- 
missible as  admission. 

In  action  sgainst  a  company  and  its  em- 
ployi  for  injuries  to  a  child  ran  down  by  « 
horse  driven  by  the  employ^,  photographic  copy 
of  detailed  statement  made  by  the  employ^  at 
the  police  station  after  the  accident  Md  ad- 
missible against  him  as  ills  admission. 

6.  Appeal  and  error  «=9883— Defendants,  n«t 
taking  advantage  of  offer  to  dismiss  as  to  one, 
cannot  complain  of  refusal  to  rule  on  motioa. 

Where  plaintiffs'  coonsel  offered  to  dismiss 
the  case  as  against  one  of  the  two  defendants, 
but  defendants  did  not  take  the  opportunity  and 
file  written  consent,  as  required  by  Code  Civ. 
Proc.  I  581,  subd.  2,  but  remained  silent  until 
after  adverse  verdict  and  judgment,  they  can- 
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not  complain  of  prejudicial  error  io  the  trial 
court's  action  lo  refusing  to  pass  on  plaintiffs' 
alleged  motion  to  dismiss,  not  being  given  an 
exception  by  section  647. 

7.  Guardlaii  and  ward  «=>  1 30— Averment  of  of> 
flclal  capacity  of  ouardlan  suing  for  child  held 
sufflclent. 

In  a  child's  action  for  injuries  by  his  father 
as  guardian,  allegations  of  complaint  that  the 
father  was  the  duly  appointed  and  qualified 
guardian  of  the  person  and  estate  of  the  minor 
held  a  sufficient  averment  of  the  official  ca- 
pacity of  the  guardian,  in  the  absence  of  spe- 
cial demurrer,  which,  being  admitted  by  an- 
swer, had  effect  of  stipulation  of  fact  rendering 
allegation  of  more  specific  facts  unnecessary. 

8.  Guardian  and  ward  «=9l3IK-Denlai  of  ap- 
pointment and  qnallfleatlon  of  gnardian  held 
■■snfflelent  to  raise  Issue. 

Where  defendants  denied  the  appointment 
and  qualification  of  plaintiff  guardian  "for  lack 
of  information  and  belief,"  thereby  placing 
their  denial  on  such  ground  as  required  by 
Code  Civ.  Proc.  {  437,  the  denial  was  insuffi- 
cient, and  the  appointment  of  the  guardian,  be- 
ing a  matter  of  public  record,  was  not  put  in 
inaue,  but  stood  admitted. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Paul  J.  McCormick,  Judge. 

ActlouB  by  Bill  Lampton,  a  minor,  by  his 
guardian,  W.  W.  I/ampton,  against  the  Davis 
Standard  Bread  Company  and  Harry  Gra- 
ham, and  by  W.  W.  Lampton  against  the 
Davis  Standard  Bread  Company.  From 
Judgments  for  plaintiff,  defendants  appeal. 
Afflrmed.  . 

Hlckcoz  &  Crenshaw  and  B.  R.  Young,  all 
of  Los  Angeles,  for  appellants. 

Allen  W.  Ashburn  and  Newlin  &  Ashbum, 
all  of  Los  Angeles  (J.  W.  McKlnley,  of  Los 
Angeles,  of  counsel),  for  respondent 

WASTE,  P.  J.  The  above^entltled  cases 
were  tried  together  before  a  Jury.  One  Is  a 
suit  against  both  defendants,  for  damages  for 
personal  injuries  received  by  the  plaintiff 
BUI  Lampton,  who  gnea  by  his  general  guard- 
Ian,  W.  W.  Lampton.  The  other  Is  a  suit  by 
tbe  father  against  the  bread  company  alone, 
to  recover  money  for  doctor's  bills,  hospital 
expenses,  and  other  expenditures,  due  to  the 
Injury. 

The  accident  occurred  while  the  plaintiff, 
aged  seven  years,  was  on  his  way  to  the  pub- 
lic school  located  at  the  comer  of  Tenth  and 
Valencia  streets.  In  Los  Angeles,  a  portion  of 
tlte  grounds  running  through  to  Grattan 
street,  upon  which  the  accident  happened. 
Plaintiff  was  proceeding  northerly  on  the 
west  side  of  that  street,  and  in  crossing  the 
roadway  was  struck  by  a  wagon,  belonging 
to  the  defendant  Davis  Standard  Bread  Com- 
pany, driven  by  the  defendant  Harry  Graham. 
At  the  time  the  accident  occurred  Graham 
was  driving  at  a  trot,  at  about  eight  miles. 


an  hour,  but  was  not  looking  ahead.  The 
plaintiff  was  knocked  down  and  seriously  in- 
jured. One  of  the  horses  stepped  on  his  head, 
breaking  the  skull,  from  which  pieces  of  the 
bone  had  to  be  removed.  The  Jury  returned 
n  verdict  for  plaintiff  for  $8,000,  in  the  suit 
by  the  minor,  and  for  $507.75  in  the  suit  by 
the  father.  The  defendants  moved  for  ncv 
trials,  which  were  denied,  and  then  appealed, 
it  being  stipulated  that  both  cases  may  be 
heard  and  determined  by  this  court  on  the 
same  record. 

Appellants  contend  that  the  evidence  does 
not  establish  negligence  on  the  part  of  either 
of  the  defendants.  The  defendant  Harry  Gra- 
ham, an  employe  of  thp  other  defendant,  the 
bread  company,  was  engaged  in  his  usual  vo- 
cation of  delivering  bread  at  the  time  of  the 
accident.  He  had  passed  over  this  particular 
route  twice  dally  for  seven  months,  and  was 
familiar  with  the  fact  that  there  was  an  ob- 
struction at  this  particular  place  which  would 
render  It  Impossible  for  him  to  see  a  person 
who  was  about  to  step  from  the  sidewalk  into 
the  street  He  was  also  aware  of  the  fact 
that  at  that  particular  time  of  the  day,  the 
children  from  the  nearby  school  were  at  their 
noon  recess,  and  were  apt  to  be  in  and  about 
the  spot  where  the  accident  occurred.  At 
the  time,  so  he  testified  In  his  deposition, 
which  will  be  referred  to  later,  he  was  not 
looking  ahead,  but  was  looking  to  the  right  of 
the  wagon,  intending  to  stop  and  Inquire  as 
to  the  wants  of  a  customer  who  had  called 
to  him.  He  did  not  see  the  boy  until  one 
of  his  horses  had  knocked  him  down  and 
stepped  on  his  head.  When  asked  why  be 
did  not  see  the  boy  he  testified: 

"It  was  not  my  habit  to  notice  people  on  the 
sidewalk,  and  immediately  before  the  accident 
three  poles  at  the  side  may  have  obstructed  any 
view  that  I. might  have  had  of  him." 

[1]  The  driver  of  a  vehicle  must  proceed 
carefully,  and  be  on  the  alert  lest  he  collide 
with  others.  Bauhofer  v.  Crawford,  16  Cal. 
App.  676,  678,  117  Pac.  931;  Scott  v.  San 
Bernardino  Valley,  etc.,  Co.,  152  CaL  604,  610, 
93  Pac.  677;  Wistrom  v.  Kedllck  Bros.,  Inc, 
6  Cal.  App.  671,  673,  92  Pac.  1048. 

[2]  The  proximity  of  the  place  where  Gra- 
ham was  driving  to  the  adjacent  school 
grounds,  and  the  hour,  at  which  children 
might,  with  certainty,  be  expected  to  be  us- 
ing the  street,  imposed  upon  him  a  greater 
degree  of  caution  than  he  might  be  required 
to  use  under  ordinary  circumstances.  That 
which  would  be  but  ordinary  negligence  In 
reference  to  a  grown  person  may  be  gross 
negligence  as  respects  a  child.  Schierhold  v. 
S.  B.  &  M.  B.  Co.,  40  Cal.  447,  454.  The  Jury 
was  instructed  with  particularity  on  the  law 
applying  to  the  facts  surrounding  the  acci- 
dent. The  court  used  rather  more  than  usu- 
al care  in  the  matter,  and  we  are  satisfied' 
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Oiat  the  yerdlct  accords  with  the  law  and  the 
evidence. 

When  the  case  came  on  for  trial  the  defend- 
ant Graham  was  a  soldier  with  the  overseas 
forces  In  France.  In  anticipation  of  this  fact 
the  defendants,  on  stipulation  of  the  parties, 
procured  his  deposition  as  to  the  accident, 
and  the  manner  in  which  it  occurred.  With 
the  consent  of  the  def^idants,  the  plaintiff 
offered,  and  read  in  evidence,  Graham's  tes- 
timony taken  in  that  manner.  A  part  of  his 
statement  of  the  occurrence  has  already  been 
quoted  In  substance,  or  in  the  exact  language 
used.  Appellants  now  complain  of  the  action 
of  the  trial  court  In  admitting  the  testimony 
of  two  witnesses,  who  related  certain  conver- 
sations had  with  defendant  Graham,  shortly 
after  the  accident,  to  the  effect  that — 

"Mrs.  Bergman  (a  customer)  had  called  to 
him,  aod  be  looked  around  to  answer  her  ques- 
tion, and  while  he  was  looking  around  he  ran 
over  the  child,  and  that  was  how  it  happened. 
He  did  not  see  the  boy." 

(•]  The  conversations  were  not  part  of  the 
res  gestffi,  and  were  not  admissible  on  that 
theory.  They  were  relevant  and  admissible 
as  evidence  against  the  defendant  Graham, 
being  declarations  and  admissions  concerning 
the  happening  for  which  he  was  responsible. 
Code  Civ.  Proc  {  1870,  subd.  2;  Roche  v. 
Llewellyn  Iron  Works  Co.,  140  Cal.  563,  574, 
74  Pac.  147.  Furthermore,  the  statements 
made  by  Graham,  in  the  conversations  with 
the  two  witnesses,  were  almost  word  for  word 
the  same  statements  be  made  when  giving 
his  deposition,  in  explanation  of  bow  the  ac- 
cident occurred. 

[4]  While  these  statements  made  by  Graham 
in  these  conversations  were  not  in  the  least 
binding  upon  the  defendant  bread  company, 
the  court  could  not  properly  exclude  them  for 
that  reason.  It  is  a  well-established  rule  that 
if  evidence  is  properly  admissible  upon  the 
issue  presented  it  cannot  be  excluded  be- 
cause it  may  have  ulterior  or  collateral  ef- 
fects detrimental  to  one  of  the  parties.  Val- 
lejo,  etc.,  R.  R.  Co.  v.  Reed  Orchard  Co.,  169 
Cal.  545,  662,  147  Pac.  238;  Keyes  v.  Geary 
St.,  etc.,  R.  R.  Co.,  152  Cal.  437,  441,  93  Pac. 
88.  In  the  last  case  noted  certain  statements 
of  the  gripman,  following  the  accident,  were 
admitted  for  the  purpose  of  impeaching  his 
testimony  given  at  the  trial.  The  court  held 
that  as  the  statements  were  properly  admit- 
ted for  that  purpose,  they  could  not  be  ex- 
cluded because  they  also  tended  to  show  neg- 
ligence on  the  part  of  the  defendant,  his  em- 
ployer. The  exact  question  now  raised  in  this 
case  was  well  considered  in  that  decision. 
See,  also,  Voorman  v.  Volght,  46  Cal.  392,  397, 
to  the  effect  that  evidence  inadmissible 
against  one  defendant  mpy  be  received  in 
the  action  against  another  party.  The  ap- 
pellant does  not  appear  to  have  made  any 
effort  to  have  the  trial  court  limit  the  effect 
of  the  declarations  made  by  Graham,  as  It 


would  no  doubt  have  done,  by  proper  tnstmo- 
tions,  if  so  requested.  No  ^rror  resulted  in 
these  admissions. 

[{]  There  was  attached  to  the  deposition 
of  defendant  Graham  a  photographic  copy 
of  the  detailed  statement  made  by  him  at  the 
police  station  after  the  accident.  Over  the 
objection  of  the  defendant  bread  company 
it  was  admitted  in  evidence.  Graham  identi- 
fied this  statement,  in  his  deposition,  and  tes- 
tified to  its  veracity,  and  to  the  genuineness 
of  the  writiog  and  his  signature  thereto.  For 
the  same  reasons  that  the  conversations,  al- 
ready alluded  to,  are  admissible,  this  state- 
ment was  properly  submitted  to  the  Jury. 

During  the  course  of  the  argument  of  plain- 
tiff's counsel,  he  remarked: 

"Just  to  show  that  we  axe  willing  to  do  the 
right  thing,  we  will  dismiss  the  case,  with  your 
honor's  permission,  against  the  defendant  Hany 
Graham  at  this  time." 

[6]  The  court  refused  to  rule  on  the  sug- 
gestion at  that  time,  and,  after  the  Jury  had 
retired,  again  declined  to  do  so,  giving  no 
reason  for  not  so  doing.  Appellants  did  not 
join  in,  and  took  absolutely  no  part  in  this 
proceeding.  The  record  contains  no  evidence 
that  any  dismissal  of  the  action  was  ever  en- 
tered.  Appellants  now  ask  a  reversal  of  both 
judgments,  claiming  prejudicial  error  in  the 
court's  action  in  refusing  to  pass  on  the  al- 
leged motion  to  dismiss  the  damage  case 
against  defendant  Graham,  but  cite  neltha 
law  nor  authority  In  support  of  their  proposi- 
tion. We  see  no  ground  for  appellants'  con- 
tention. The  dismissal,  if  there  was  one,  was 
not  had  "upon  the  written  consent"  of  the 
defendant,  as  required  by  section  681,  subdi- 
vision 2,  of  the  Code  of  Civil  Procedure.  Un- 
der that  provision  it  was  ineffectual.  If  It 
be  contended  that  the  dismissal  was  attempt- 
ed under  subdivision  4  of  said  section  681, 
which  provides  that  an  action  may  be  dis- 
missed by  the  court,  when  upon  the  trial  and 
before  the  final  submission  of  the  case  the 
plaintiff  abandons  it,  the  dismissal  was  in- 
effective for  any  purpose  xintil  made  by  order 
of  the  court  and  entered  upon  the  minutes. 
The  proposal  may  have  come  from  the  re- 
spondent's counsel  in  such  manner,  and  under 
circumstances,  as  not  to  amount  to  an  aban- 
donment of  the  case  as  to  Graham.  It  Is 
possible,  and  quite  probable,  as  suggested  by 
appellants  in  their  brief,  that  the  purported 
dismissal  was  staged  "for  the  purpose  of  In- 
fluencing the  Jury."  Had  the  defendants  been 
vigilant  in  seizing  the  opportunity  then  pre- 
sented to  take  advantage  of  the  tentative  ad- 
vantage offered  by  the  incident,  they  should 
have  promptly  filed  their  written  consent  to 
the  dismissal.  In  the  one  instance,  or  have 
insisted  upon  an  order  of  court  and  entry  in 
the  minutes,  In  the  other.  Not  having  par- 
sued  their  ostensible  advantage,  and  having 
remained  silent  until  the  opportunity  offered 
was  swept  away  by  an  adverse  verdict  and 


Digitized  by 


Google 


oa) 


fCEHOnNO  y.  WtTKST 
(l»l  P.) 


718 


jadgment,  appellanta  are  not  in  position  to 
complain.  They  were  not  gtvea  an  exception 
to  the  conrt's  refusal  to  pass  upon  the  motion, 
by  section  647  at  the  Code  of  Ciril  Procedure, 
as  claimed  by  them,  and  to  wliich  action,  so 
far  as  the  record  discloses,  they  gave  their 
consent. 

[7]  Appellants  malce  the  final  objection  that 
the  plaintifT  totally  failed  to  prore  the  ap- 
pointment and  qnallflcation  of  the  guardian 
of  the  minor.  There  is  no  testimony  as  to 
the  fact.  The  allegation  of  the  complaint  ia 
'that  W.  W.  Lampton  is  the  duly  appointed, 
qualified,  and  acting  guardian  of  the  person 
and  estate  of  said  minor."  This  was  a  auffl- 
dent  averment  of  the  official  capacity  of  the 
guardian  in  the  absence  of  a  special  demur- 
rer, and,  if  admitted  In  the  answer,  had  the 
effect  of  a  stipulation  of  the  fact,  which  ren- 
dered the  allegation  of  more  specific  facts  un- 
necessary. Collins  ▼.  O'Laverty,  136  Cal.  31, 
83,  68  Pac.  327;  S.  P.,  etc..  Land  Co.  v.  Har- 
tnng,  138  CaL  223,  230,  71  Pac.  337.  The 
defendants  denied  the  appointment  and  qual- 
iflcatlon  of  the  guardian  for  lack  of  informa- 
tion and  belief. 

[B]  Assuming  that  they  thereby  placed 
their  denial  "upon  that  ground,"  as  required 
by  section  437  of  the  Code  of  CTvil  Procedure, 
mch  a  denial  was  insufficient,  and  the  ap- 
pointment of  the  guardian,  being  a  matter  of 
public  record,  was  not  put  In  Issue,  but  stands 
admitted.  Mulcahy  v.  Buckley,  100  Cal.  484, 
487,  85  Pac.  144;  MuUally  v.  Townaend,  119 
Cal.  47,  54,  60  Pac.  1066 ;  Mendocino  County 
T.  Peters,  2  CaL  App.  24,  28,  82  Pac.  1122. 

Each  of  the  Judgments  appealed  from  is 
affirmed. 

We  concur:  BICHABDS,  J.;  KNIGHT, 
Judge  pro  tem. 


(U  Cal.  App.  147) 

HENNINQ  V. 


WUEST.     (CIV.  3307.) 


(IMstrict  Court  of  Appeal,  I^rst  District,  Di- 
vision 1,  California.    June  10,  1020.) 

I.  Evldeaee  «3>4tS(l5)— Parol  avideaoa  admis- 
sible to  show  not*  was  for  Indsatalty  agalast 
loss  OB  aeoomnodatlon  note. 
In  aa  action  on  a  note,  evidence  was  admis- 
aible  to  siiow  an  agreement  between  plaintiff 
•  and  defendant  by  which  the  former  signed  .with 
others  a  note  to  a  bank  in  consideration  of 
the   defendant   guaranteeing   him   against  loss 
thereby  l>y  giviog  the  note  in  snit  and  other 
facts  tending  to  show  that  accommodation  mak- 
er had  not  suffered  loss. 

2.  Stlpntatloss  «=>I7(3)— That  renewal  note 
was  for  balance  due  held  binding,  and  to  pre- 
clude contrary  findings. 

Where  parties  in  an  action  on  a  note  stip- 
ulated that  a  new  note  "was  given  as  a  i«- 
nevral  on  the  amount  remaining  due"  on  the 
orieinal  note,  the  stipulation  was  binding,  and 


precluded  a  finding  that  the  old  note  had  beea 
paid  by  the  renewal  note. 

Appeal  from  Superior  Court,  San  Diego 
County;  S.  H.  Uarsh,  Judge. 

Action  by  E.  J.  Hennlng  against  A.  Wuest. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed. 

Wm.  H.  Wylle,  (X1A.A.  McGee,  of  Oakland, 
for  appellant. 

Wright  &  McEe^  of  San  Diego,  for  ror 
spondent 

WASTE,  P.  J.  The  plaintlfl!  brought  this 
action  to  recover  the  sum  of  $5,750,  alleged 
to  be  due  on  a  promissory  note  executed  and 
delivered  to  him  by  the  defendant  and  B.  A. 
Edmonds.  Judgment  was  entered  for  the 
defendant.  Motions  were  made  for  a  new 
trial,  and  for  the  entering  of  a  different  Judg- 
ment, on  the  ground  that  the  facts  tomxi 
were  not  sufficient  to  support  the  conclusions 
of  law.  Both  motions  were  denied,  and  the 
appeal  is  from  the  Judgment 

The  defendant  Interposed  as  a  defense, 
and  the  court  found,  that  on  April  28,  1014, 
H.  B.  Tanner  and  John  A.  Watson,  with  the 
plalntllf  as  an  accommodation  maker,  made 
and  delivered  a  promissory  note  to  the  Ma- 
rine National  Bank  of  San  Diego,  payable  60 
days  after  date,  for  the  sum  of  $5,750 ;  that 
thereupon,  and  on  the  same  day,  defendant 
and  E:dmonds  executed  and  delivered  to 
plaintiff  the  note  sued  upon,  also  payable 
60  days  after  date,  to  guarantee  plaintlfl^ 
against  all  liability  by  reason  of  his  having 
Joined,  as  accommodation  maker.  In  the  note 
of  Tanner  and  Watson  to  the  bank ;  that  the 
promissory  note  executed  by  Tanner  and 
Watson  to  the  Marine  National  Bank  was  ' 
paid  In  full  and  discharged  by  another  note 
for  the  sum  of  $4,600,  executed  October  13, 
1914,  signed  by  Tanner  and  wife,  Watson 
and  wife,  and  plaintiff,  payable  90  days  after 
dafe,  and  certain  payments  of  cash  on  ac- 
count of  principal  and  Interest;  that  the 
defendant  had  no  knowledge  of  the  making 
of  this  last  note ;  that  he  did  not  consent  to 
the  execution  and  delivery  of  the  latter  note 
as  a  renewal  of  the  note  of  April  28,  1014; 
that  the  execution  of  the  said  renewal  note 
altered  the  obligation  of  the  defendant  upon 
the  guaranty  to  plalntlft,  and  suspended  and 
Impaired  his  rights  In  respect  thereto.  It 
was  further  pleaded  and  found  that  no  lia- 
bility on  the  part  of  plaintiff  to  pay  the 
note  to  the  bank  ever  attached,  and  that 
plaintiff  never  i>ald  anything  by  reason  there- 
of, and  suffered  no  loss  or  detriment  by 
reason  of  being  an  accommodation  maker 
thereon. 

[1]  The  appellant  concedes  in  his  brief 
that— 

"If  appellant  paid  no  money  and  suffered  no 
loss  on  account  of  his  accommodation  making 
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-of  th«  not*  to  the  bank,  and  reapondenf  a  con- 
tention a*  to  the  alleged  agreement  be  true, 
then  appellant  should  not  recover." 

He  complains,  however,  of  the  action  of 
the  lower  court  In  admitting  parol  evidence 
to  show  the  nature  of  the  real  agreement  be- 
tween plaintiff  and  defendant,  and  of  the  al- 
leged alteration  of  the  defendant's  liabUity 
bj  the  giving  of  the  new  note  to  the  bank. 
He  also  contends  that  the  findings  are  con- 
tradictory, and  not  fortified  by  the  evidence, 
and  do  not  support  the  conclusions  of  law. 

The  court  did  not  err  in  admitting  the  pa- 
rol evidence  tending  to  prove  that  there  was 
an  agreement  between  the  plaintiff  and  the 
defendant,  by  which  the  former  agreed  to, 
and  did,  sign  the  note  to  the  bank  with  Tan- 
ner and  Watson,  in  consideration  of  the  de- 
fendant guaranteeing  him  against  loss  by 
reason  of  his  so  doing.  The  admission  of 
such  evidence  did  not  violate  the  rule  which 
forbids  the  Introduction  of  parol  evidence  to 
contradict  or  vary  a  written  contract  If 
the  note,  executed  by  the  defendant,  was  giv- 
en to  secure  plaintiff  against  loss,  by  reason 
of  his  80  acting  as  an  accommodation  maker 
on  the  note  to  the  bank,  and  the  note  was 
paid,  and  he  suffered  no  loss  or  detriment, 
or  if  the  liability  of  the  defendant  was 
In  any  way  affected  by  some  act  of  the 
plaintiff,  the  note  of  the  defendatat  was  dis- 
charged, and  parol  evidence  was  admis- 
Mble  to  prove  the  fiicts.  Howard  v.  Strat- 
ton,  64  Cal.  487,  488;  2  Pac.  263.  It  was 
proper  to  show  the  circumstances  under 
which  the  note  was  made,  and  if  the  facts 
were  as  claimed  by  the  defendant,  and  found 
by  the  court,  then  defendant's  parol  contract 
was  executed,  and  the  note  paid  and  satis- 
fied. Schulte  V.  Noble,  77  Cal.  79,  81, 19  Pac, 
182. 

[2]  There  is  ample  evidence  to  support  the 
lower  court's  finding  that  the  note  executed 
by  Edmonds  and  defendant  was  given  to 
guarantee  plaintiff  against  liability  by  rea- 
son of  the  note  executed  to  the  bank  on  April 
28,  1914.  We  are  at  a  loss,  however,  to 
account  for  the  finding  that  that  note  was 
paid  in  full  by  the  note  of  October  13,  1914, 
and  certain  payments  of  cash  on  account  of 
principal  and  Interest.  This  finding  accords 
with  the  allegation  of  the  answer,  but  there 
is  no  evidence  to  that  effect.  On  the  con- 
trary, the  stipulated  fact,  elicited  by  counsel 
for  the  respondent,  is  that  the  note  of  Oc- 
tober 13,  1914,  "was  given  as  a  renewal  on 
the  amount  remaining  due  on  the  note  exe- 


cuted •  •  •  the  28th  day  of  April,  1914. 
for  $5,750,"  or,  as  again  stated,  "a  renewal 
note  of  this  prior  obligation."  Tills  stipula- 
tion was  binding  upon  the  parties,  and  pre- 
cluded any  finding  in  opposition  to  the  stip- 
ulated facts.  If  this  finding  was  upon  such 
a  material  issue  as  to  be  determinative  of 
the  action,  inasmuch  as  it  was  contrary  to 
the  admission  of  the  parties,  the  court  below 
should  have  granted  the  motion  for  the  new 
trial.  Haese  v.  Heitzeg,  159  CaL  5(59,  574, 
675,  114  Pac.  816;  CarpenUer  v.  Small,  35 
Cal.  346,  354r-359. 

We  think  this  finding  was  most  material 
to  the  casa  The  respondent  seeks  to  avoid 
liability  on  either  of  two  grounds:  First, 
that  the  appellant  suffered  no 'detriment  be- 
cause the  obligation  which  rendered  him  U- 
able  was  fully  paid  and  discharged;  and, 
second,  that  if  it  was  not  so  discharged  the 
obligation  was  so  altered  and  changed,  with- 
out his  consent,  upon  a  renewal  being  had, 
as  to  release  him  from  liability  as  a  guaran- 
tor. The  lower  court  has  found,  contrary  to 
the  stipulated  fact,  that  the  original  obliga- 
tion was  paid,  which  is  not  so.  It  has  made 
no  finding  that  the  note  was  ever  renewed. 
It  has  found  that  the  defendant  bad  no 
knowledge  of  the  making  of  the  note  of  Oc- 
tober 13, 1914,  which  fact  was  entirely  imma- 
terial if  the  old  note  was  thereby  paid,  as 
found  by  the  court  In  view  of  the  prob- 
ability of  a  retrial  of  the  action,  we  may  re- 
mark, in  passing,  that  this  finding  is  con- 
trary to  the  evidence  addressed  to  the  fact 
It  lias  further  found  that  the  defendant  did 
not  consent  to  any  renewal  of  the  note  of 
April  28,  1914,  to  the  Marine  National  Bank, 
nor  to  the  making  of  the  note  of  October  13, 
1914,  as  a  renewal  of  the  former  instrument 
This  finding  is  likewise  utterly  immaterial, 
In  the  absence  of  any  finding  that  there  was 
a  renewal,  either  with  or  without  the  knowl- 
edge and  consent  of  the  defendant,  and  la 
the  face  of  the  contrary  finding  that  the  new 
note  and  the  cash  payments  paid  and  dls- 
diarged.the  old  obligation. 

The  only  support  in  the  findings  for  the 
oonclnslons  and  Judgment  of  the  lower  court 
rests  upon  the  finding  that  the  note  of  April 
28,  1914,  was  paid  and  discharged,  which  is 
contrary  to  the  stipulated  facts.  The  motioii 
for  a  new  trial  should  have  been  granted. 

The  Judgment  is  reversed. 

We  concur:  KNIOHT,  Judge  pro  tem.; 
RICHARDS,  J. 
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Action  by  the  California  National  Supply. 
Company  against  George  Bla(^  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
ipeals.    Berersed. 


CaL) 

(«  Cal.  Ap^  12S) 

CALIFORNIA  NAT.  SUPPLY  CO.  v.  BLACK 
et  Kl.    (Civ.  3207.) 


(Diatrict  Conrt  of  Appeal,  Second  District,  Di- 
viaion  2,  California.    June  9,  1920.) 

1.  Corporatloas  «s>430— Ageat  may  not  rep- 
resent both  parties  without  their  full  knowl- 
edge and  oonsent 

Where  the  agent  of  plaintiff  corporation 
waa  at  the  same  time  agent  and  stockholder 
of  a  defnnct  corporation,  whose  stockholders 
are  defendants,  and  his  own  interests  were  ad- 
verse to  plaintiff's,  his  actions  as  to  any  deal- 
ings had  with  plaintiff  are  not  binding  on  it,  un- 
less It  had  full  knowledge  of  and  consented  to 
the  agent  representing  both  parties, 

2.  Corporations  «s>422( I)— Representation  ef 
agont  eonstnie^  not  to  mean  shares  wsro  ful- 
ly paid  up. 

An  agent's  representation  to  plaintiff,  Iub 
principal,  that  he  also  represented  a  corpora- 
tion whose  stockholders  are  defendants  and  in- 
cidentally himself,  and  that  they  had  sold  300,- 
000  $1  shares  for  $40,000,  constraed  not  to 
mean  that  the  shares  of  stock  had  been  fully 
paid  up,  or  that  creditors  in  good  faith  could 
not  resort  to  the  unpaid  balance  in  an  action 
against  stockholders. 

3.  Corporations  «=s>428(l)  —  Knowledge  of 
agont  of  two  corporations  held  not  chargeable 
to  one  of  them. 

Where  a  stockholder  and  officer  of  a  de- 
funct corporation,  whose  stockholders  are  be- 
ing sued,  was  agent  therefor  as  well  as  for 
plaintiff  corporation,  conditions  held  such  that 
the  fact  that  he  knew  aU  about  a  transaction  on 
both  sides  was  not  sufficient,  under  the  law, 
to  charge  the  plaintiff  with  such  knowledge. 

4.  Corporations  9=3228— Stockholders  liable  to 
eorporato  creditors  where  stock  not  paid  for 
In  full. 

The  fact  that  defendants  owned  stock  not 
paid  for  in  full,  as  set  forth  in  plaintifTa  com- 
plaint, fixed  their  liability  in  an  action  by  the 
corporation's  creditor,  so  that  the  trust  fund 
theory  is  applicable. 

5.  Corporations  9=9228— Persons  holding  stock 
not  fully  paid  up  may  not  avoid  liability  to 
oreditors. 

Where  stock  of  a  corporation  is  issued  with- 
out being  fully  paid  up,  the  unpaid  amount,  so 
far  as  the  corporation's  creditors  are  concerned, 
is  money  due  from  the  stocVLhoiders,  and  no  sub- 
terfuge or  device  making  it  appear  as-  full; 
paid  up,  when  it  is  not,  will  enable  the  stock- 
holders to  avoid  liability. 

6.  Mines  and  minerals  «s9i04— Stockholdors  of 
mining  corporation  liable  on  stock  not  fully 


The  role  of  law  that  stockholders  are  lia- 
ble to  a  corporation's  creditors  for  the  amount 
not  paid  on  stock  issued  applies  to  mining  cor- 
porations as  well  as  others. 

Appeal  from  Superior  Court,  Santa  Bar- 
bara County;   S.  E.  Crow,  Judge. 


Flint  &  Jutten  and  H.  S.  MacKay,  Jr.,  all 
of  lios  Angeles,  and  Wm.  O.  Griffith,  of  Santa 
Barbara,  for  appellant. 

Charles  U.  Armstrong,  of  Santa  Maria,  and 
Ganfield  &  Starbuck,  of  Santa  Barbara,  for 
respondents. 

THOMAS,  J.  According  to  the  complaint 
In  this  action,  plaintiff  secnred  a  Judgment  in 
the  sum  of  $4,777.88  for  goods,  wares,  and 
merchandise  sold  and  delivered  by  it  to  the 
Cat  Canyon  Oil  Company,  against  that  com- 
pany, previous  to  the  commencement  of  thl» 
action;  that  an  execution  was  thereafter  duly 
issued  and  returned  by  the  sheriff  satisfied  to 
the  extent  of  $1,937.65,  and  no  more,  leaving: 
a  balance  of  $2,869.93  thereon  unpaid  and 
unsatisfied  at  the  time  of  the  commencement 
of  this  action ;  and  that  on  two  occasions  sub- 
sequently executions  were  Issued,  and  the 
sheriff  of  Santa  Barbara  county  attempted  to 
levy  on  property  of  the  Cat  Canyon  Oil  Com- 
pany for  such  latter  amount,  but  that  upon 
each  occasion  the  execution  was  returned 
wholly  unsatisfied. 

It  is  alleged  that  the  Cat  Canyon  Oil  Com- 
pany was  Incorporated  and  organized  with  « 
capital  stock  of  $500,000  divided  into  500,000 
shares  of  the  par  value  of  $1  each.  It  also  i» 
alleged,  "on  Information  and  belief,"  that  pri- 
or to  July  25,  1910,  a  certain  lease  of  certain 
described  land  had  been  given  by  one  M.  J. 
McCroskey,  as  lessor,  to  L.  M.  McCroskey,  as 
lessee,  giving,  the  latter  the  right  to  drill 
and  to  exploit  the  same  for  oils  and  minerals; 
that  thereafter,  and  prior  to  July  25,  1910, 
this  lease  was  assigned  to  one  George  Black, 
one  of  the  defendants  here;  that  on  this  latter 
date  the  value  of  the  interest  of  the  lessee  in 
the  lease  was  not  to  exceed  the  sum  of  $10,- 
000 ;  and  that  the  directors  of  the  Cat  Canyon 
Oil  Company  knew  this  to  be  a  fact  at  that 
time.  It  further  Is  alleged,  "on  information 
and  belief,"  that  on  July  25,  1910,  the  direc- 
tors of  the  Cat  Canyon  Oil  Company  agreed 
with  said  Black  that  his  interest  in  said  lease 
should  be  transferred  to  that  corporation, 
and  in  consideration  therefor  the  latter  would 
issue  to  N.  B.  Barker  the  remaining  499,976 
shares  of  its  said  capital  stock;  25  shares 
having  previously  l>^en  Issued,  5  shares  to 
each  of  the  five  directors  of  said  corporation. 
This  agreement  was  carried  out  But  It  is 
alleged  "that  the  value  of  all  the  considera- 
tion received  by  said  corporation  for  the  is- 
suance of  said  499,975  shares  of  its  capital 
stock  was  not,  at  any  time,  in  excess  of  the 
sum  of  $10,000;  that  as  incidental  to  said  is- 
suance of  said  499,975  shares  of  said  capital 
stock  by  said  corporation  and  the  directors 
thereof  said  corporation  and  said  directors 
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did  assert,  as  a  fact,  that  said  499,97S  shares 
and  all  thereof  were  fully  paid  npon  the  Issn- 
ance  thereof  as  aforesaid;"  that  said  direc- 
tors knew  said  shares  were  not  fnlly  paid, 
inasmuch  as  the  total  consideration  for  the 
Issuance  thereof  was  property  of  a  value  not 
to  exceed  the  total  sum  of  $10,000;  and  that 
all  of  this  waq  done  fraudulently  and  with  In- 
tent to  defraud  the  public,  and  particularly 
the  then  and  future  creditors  of  the  corpora- 
tion. 

The  complaint  further  seta  forth,  on  in- 
formation and  belief,  that  the  defendants 
herein  "have  continuously  been  and  now  are 
the  owners  and  holders  In  fact  and  according 
to  the  books  and  records  of  said  Cat  Canyon 
Oil  Company,  of  the  respective  number  of 
shares  •  •  •  set  opposite  their  respective 
names,  to  wit,  George  Black,  0,500,  h.  B.  Col)- 
lente,  9,000,  W.  C.  Oakley,  9,000,  H.  H.  Jessee, 
3,000,  Frank  Jessee,  3,000,  Berry  Jessee,  3,000, 
O.  U.  Armstrong,  9,000,  and  O.  F.  Black,  7,- 
000";  and  that  the  Cat  Canyon  OU  Company 
has  at  no  time  received,  on  account  of  said 
Shares,  any  "thing  of  value  or  consideration 
other  than  •'••■/♦••sts  of  the  sum  of  ?10,- 
000,"  which  latter  sum  was  the  value  of  said 
lease. 

Plaintiff  a«ks  the  court  to  determine  "the 
amount  paid  to  the  Cat  Canyon  Oil  Company 
for  the  issuance  from  its  treasury  of  each  of 
the  shares  of  its  capital  stock  owned  and  held 
by  the  defendants  herein,  and  that  plalntUI 
have  Judgment  against  each  of  the  defend- 
ants for  the  sum  of  $2,869.93,  •  •  •  but 
not  to  exceed  the  amount  due  from  each  de- 
fendant upon  his  subscription  to  the  capital 
stock  of  said  corporation." 

A  demurrer,  general  and  special  in  terms, 
was  Interposed  to  the  complaint,  and  by  the 
court  overruled.  Defendants,  except  for  the 
formal  parts  thereof,  deny  each  and  every 
material  allegation  of  the  complaint,  and  by 
way  of  separate  and  further  defense  allege: 
(1)  That  the  cause  of  action  set  up  In  the 
complaint  Is  barred  by  the  provisions  of  sul>- 
dlvlslon  2  of  section  337,  subdivisions  1  and  4 
of  section  338,  subdivision  1  of  section  339, 
section  343,  and  section  359  of  the  Code  of 
Civil  Procedure  of  this  state;  (2)  that  of  the 
sum  prayed  for  there  has  been  paid  by  Joseph 
^.  McDonnell  the  sum  of  $664.02,  and  .by 
Theodore  Ri  Flnley  the  sum  of  $5t^J23 ;  (3) 
that  there  was,  when  this  action  was  com- 
menced, and  now  Is,  another  action  pending 
between  this  plaintiff  and  certain  of  these  de- 
fendants for  the  same  cause  of  action  as 
herein  set  forth ;  (4)  that  for  value  received 
the  said  U  M.  McCroskey  assigned,  etc.,  all 
bis  ri^t,  title,  and  Interest  in  and  to  said 
lease  and  option  to  George  Black,  one  of  the 
defendants  herein,  which  lease,  together  with 
the  assignment  thereof,  was  thereafter  duly 
recorded,  and,  on  July  2S,  1910,  was  In  full 
force  and  effect  and  of  great  value,  to  wit, 
"$100,000  or  more";  (jS)  that  the  Cat  Canyon 
Oil  Company  was  an  oil  ndning  corporation. 


and  organized  for  that  purpose,  that  It  had 
no  land  to  operate  or  drill  upon  for  oil,  that 
with  full  knowledge  of  all  the  stockholders 
and  directors  thereof  the  said  corporatioo 
duly  and  legally  purchased  said  oil  lease  and 
option  from  said  Black  at  the  reasonable,  ac- 
tual, and  agreed  value  of  $100,000,  and  agreed 
to  give  and  did  issue  and  deliver  to  him  and 
his  associates  in  payment  therefor  100,000 
shares  of  the  capital  stock  of  said  company, 
OS  fully  paid,  and  no  nn>re,  and  that  at  the 
time  said  lease  was  sold  to  the  Cat  Canyon 
Oil  Company  the  said  corporation  did  not  owe 
the  plaintiff  anything ;  and  (6)  that  one  Jo- 
SQ>h  McDonnell  was  a  stockholder,  dlrectm-, 
and  secretary  of  the  Oat  Canyon  Oil  Compa- 
ny at  all  times  set  forth  in  plaintiff's  com- 
plaint; and  at  all  times  dnrlng  its  corporate 
existence,  and  at  the  time  of  the  sale  of  the 
McCroskey  oil  lease  to  the  Cat  Canyon  011 
Company  the  said  McDonnell  was  also  a  sales* 
agent  and  officer  of  the  plaintiff  herein,  and 
knew  of  all  the  facts  and  details  of  said  sale 
or  exchange,  as  already  set  forth,  that  plain- 
tiff well  knew  said  facts  to  be  as  aforesaid  at 
the  thne  it  extended  credit  to  the  Cat  Canyon 
Oil  Company,  viz.,  that  said  stock  was  so  is- 
sued to  defendants  and  sold  at  par  value  and 
Issued  as  fully  paid  up  stock,  and  that  plain- 
tiff did  not  look  to  the  said  stock  or  the  hold- 
ers thereof,  but  to  the  corporation,  the  Cat 
Canyon  011  Company,  and  its  property  assets, 
In  extending  said  credit. 

TJl)on .  the  Issues  thus  pressited,  the  cause 
went  to  trial  to  the  court  without  a  Jury. 
After  due  deliberation  thereon  the  court  found 
In  favor  of  defendants,  and  Judgment,  from 
which  this  aH>eal  is  taken,  was  entered  ao 
cordlngly. 

The  evidence  shows,  am<Hig  other  things, 
that  the  defendant  George  Black,  on  (h:  about 
July  10, 1910,  made  an  offer  In  writing  by  the 
terms  of  which,  if  accepted,  he  agreed  to  ex- 
change, "in  full  payment  for  the  entire  capi- 
tal stock"  of  the  Cat  Canyon  Oil  Company, 
"excepting  the  shares  subscribed  by  the  in- 
corporators," a  certain  lease,  with  option  to 
purchase,  which  be  held,  of  certain  lands  de- 
scribed therein.  If  accepted,  according  to  the 
offer  80  made  by  btan,  "the  entire  capital 
stock,  except  the  shares  subscribed,  is  to  l>e 
issued  as  follows:  489,975  riiares  par  value 
of  $1  each  to  be  issued  to  N.  B.  Barker,  assist- 
ant secretary,  N.  B.  Barker  to  issue  said  cap- 
ital stock  as  follows:  Geo.  Black,  100,000 
shares ;  T.  B.  Flnley,  25,000  shares ;  Jos.  Mc- 
ConneU,  25,000  shares;  N.  B.  Barker,  349,975 
shares.  N.  B.  Barker  then  to  Issue  to  treas- 
ury account  200,000  shares;  Hopkins,  Molt- 
man  A  Bobbins,  50,000  shares;  J.  H.  Bobbins, 
trustee,  99,976  shares,  which  is  to  be  reissued 
in  ccmnection  with  the  sale  of  the  treasury 
stock.  •  •  *»  ^This  offer  was  duly  and 
legally  accepted  by  the  Cat  Canyon  Oil  Cona- 
pany  "in  full  payment  for  all  the  unsubscrlt>- 
ed  shares  of  the  capital  stock  of  this  corpora- 
tion," the  499,975  shares' of  said  stodc  were 
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Issued  In  accordance  with  the  directloos  of 
the  offer,  being  evidenced  by  certificate  of 
stock  No.  6,  and  the  reissue  of  the  stock,  as 
set  forth  In  the  offer,  was  made  by  the  assist- 
ant secretary  accordingly. 

Appellant  urges  that  ortglaally  the  stock 
beld  by  each  of  these  defendants  was  a  part 
and  parcel  of  said  certificate  Mo.  6,  and  that 
"the  Issuance  to  N.  B.  Barker  of  the  499,975 
shares,  la  consideration  of  the  transfer  of 
the  lease,  was  a  subterfuge  or  device  to  make 
it  appear  as  though  the  entire  capital  stock 
of  the  corporation  was  fully  paid,  or.  In  other 
■words,  that  the  corporation  bad  received 
money  or  money's  worth  to  the  full  par  value 
of  the  stoclc"  In  the  absence  of  evidence 
showing  that  the  plaintiff  knew  of  these  facts 
before  the  credit  was  extended,  we  think  this 
argument  Is  sound.  Did  the  plaintiff,  there- 
fore, have  such  notice? 

[1]  The  rule  is  that  an  agent  may,  with 
their  full  knowledge  and  consent,  represent 
both  parties  to  a  contract,  and  his  contract 
under  such  circumstances  bind  each  within 
the  scope  of  his  employment.  "But  where  an 
agent,  without  the  full  knowledge  and  con- 
smt  of  his  principal,  represents  the  adverse 
party  in  a  transaction,  his  contracts  relating 
tlMreto  are  voidable  at  the  option  of  his  prln- 
dpaL"  2  G.  J.  838.  And  for  the  same  reason 
tlie  agent  cannot,  except  with  his  principal's 
fall  Imowledge  and  consent,  assume  any  du- 
ties or  enter  upon-  any  transaction  concern- 
ing the  subject-matter  of  the  agency  In  which 
lie  has  individual  interests,  or  represents  in- 
terests, adverse  to  tbose  of  his  principal. 
Brown  v.  Spencer,  163  CSal.  588, 126  Pac.  498 ; 
Smith  V.  Goethe,  147  Cal.  726,  82  Pac.  384. 
"He  cannot,  without  the  knowledge  and  con- 
sent of  bis  principal,  represent  himself  and 
the  principal,  where  third  Interests  conflict; 
be  must  not  put  himself  into  such  a  position 
tbat  his  Interests  become  antagonistic  to  tbose 
of  his  principal."  2  G.  3.  694.  Public  policy 
demands  that  this  be  so,  that  all  tenarptatlon 
to  neglect  his  iHrindpal's  Interests  may  be 
removed  from  the  agent. 

In  the  case  at  bar,  the  witness  McDonnell 
was  the  agent  of  the  plaintiff.  He  was  at  the 
same  time  the  agott  of  the  defunct  corpora- 
tion, having  been  its  secretary  during  the 
life  of  that  corporation.  He  was  also  a  stock- 
holder thereof.  McDonnell  was  therefore  at- 
tempting to  represent  the  plaintiff  here,  the 
defunct  corporation,  and  his  own  Interests  as 
a  stockholder.  The  Interests  of  the  defunct 
corporation  and  his  own  were  adverse  to 
tbose  of  the  plaintiff ;  and  unless  the  record 
here  brings  him  within  the  rule  above  enunci- 
ated, his  actions  In  reference  to  any  dealings 
had  with  this  plaintUt  may  not  be  binding 
nixm  it 

[2]  On  August  6, 1910,  without  the  author- 
ity of  his  principal,  the  plaintiff  corporation, 
McDonnell  sold  and  delivered  to  said  defunct 
corporation.  Cat  Canyon  Oil  Company,  sup- 
plies, etc  to  the  extent  of  |2,046.60.    On  the 


ISth  of  the  same  month  the  treasurer  of  the 
plaintiff  corporation  wrote  to  McDonnell,' 
among  other  things,  as  follows: 

"I  have  asked  yon  twice  for  a  report  on  this 
account  now,  and  of  course  unless  I  get  satia- 
factory  information  and  know  that  tlie  com- 
pany is  all  right/  financially,  we  will  not  take 
their  business.  So  if  you  want  their  business, 
the  quicker  it  is  made  satisfactory  to  the  treas- 
sury  department  the  better."  . 

On  the  17th  of  the  same  month  McDonnell 
answered  this  letter,  purporting  to  give  the 
treasury  department  of  the  plaintiff  corpora- 
tion the  information  sought.  So  far  as  ma- 
terial here,  we  quote  from  such  answer  as 
follows: 

"I  own  one-tenth  interest  in  this  comirany  for 
getting  them  the  property,  and  as  I  do  not 
have  to  put  up  a  dollar  and  as  I  am  secretary, 
it  is  of  double  interest  to  me  to  see  that  I  am 
protected.  We  sold  300,000  shares  of  stock  for 
$40,000,  to  be  paid  for  not  less  than  $5,000 
per  month.  Hopkins,  Maltman  &  Bobbins  are 
very  well  thonght  of  as  brokers  in  San  Francis- 
co and  throughout  the  country,  and  I  am  sure 
tbat  with  the  payments  started  they  will  be 
kept  up.'  At  any  rate  they  have  got  to  be  kept 
up,  for  as  soon  as  they  stop  work  stops." 

[3]  This  is  the  only  testimony,  so  far  as  we 
have  been  able  to  learn  from  the  record,  and 
we  have  read  the  whole  of  it,  disclosing  any 
Information  about  the  Cat  Canyon  Oil  Compa- 
ny to  the  plaintiff.  This  letter  reveals  to  the 
plaintiff  corporation  tbat  Its  agent,  McDon- 
nell, was  representing  both  parties,  and  In- 
cidentally himself,  so  far  as  his  interests  were 
concerned ;  but  it  shows  nothing  else.  We  do 
not  think  the  reference  to  the  sale  of  "300,- 
000  shares  of  stock  for  $40,000"  can  be  legiti- 
mately construed  to  mean  "fully  paid  up,"  or 
that  creditors  in  good  faith  could  not  resort 
to  any  unpaid  balance  on  the  stock  Issued  for 
any  unpaid  balance  thereon.  The  evidence, 
on  the  other  hand,  discloses  without  question 
that  this  same  McDonnell  Icnew  all  about  the 
whole  transaction  before,  at  the  time  of,  and 
ever  since  the  incorporation  of  the  Cat  Can- 
yon Oil  Company,  as  well  as  ttie  issuance  of 
the  499,976  shares  of  stock  In  exchange  for 
the  lease.  The  par  value  of  the  shares  so  is- 
sued was  $1  each,  or  a  total  of  $499,976. 
There  Is  evidence  that  the  defendants,  and 
each  of  them,  believed  that  the  property  was 
worth  "at  least  $100,000."  Assuming  that 
among  themselves  it  was  binding  as  "fullv 
paid  up,"  this  is  not  tlie  case  as  to  credi- 
tors. "The  question  concerns  creditors  only. 
As  to  them  the  corporation  Is  presumed  to 
have  sought  credit  based  upon  its  supposed 
capital  •  •  •  actually  paid  In  or  due 
from  its  stockholders.  Public  poUcy  requires 
that  the  fact  whether  a  particular  creditor 
did  trust  the  corporation  on  that  basis 
should  not  be  Inquired  into."  Vermont,  etc., 
Co.  V.  Dedes,  etc.,  135  Cal.  679,  67  Pac  1067, 
66  L.  B.  A.  728,  87  Am.  St.  Bep.  143. 
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The  evidence  discloses  the  duplicity  of  Mc- 
Donnell, not  only  In  bis  dealings  with  plain- 
tiff, but  with  his  associates  and  fellow  stock- 
holders in  the  defunct  corporation.  There 
is  no  doubt  but  that  he  deliberately  kept  the 
facts  above  recited  from  the  plaintiff.  As 
to  his  associates,  we  dte  but  one  instance 
to  show  his  attitude  to  them.  In  a  letter 
written  by  him  to  the  plaintiff  he  says, 
among  other  things: 

"I  would  suggest  that  upon  receipt  of  this 
letter  you  immediately  write  Mr.  Finley,  Santa 
Maria,  telling  him  that  you  had  heard  from  me 
regarding  this  account,  and  that  it  is  absolutely 
certain  that  the  account  be  paid  by  January 
Ist.  Make  the  letter  good  and  strong;  that 
will  make  him  get  in  the  harness  and  get  In 
the  money.  *  •  •  Make  the  letter  strong 
enough  so  there  wHl  be  no  doubt  left  aa  to 
your  intentions." 

Under  these  conditions  we  do  not  think 
the  fact  that  McDonnell  knew  all  about  the 
transaction  on  both  sides  is  sufficient,  under 
the  law,  to  charge  plaintiff  with  such  knowl- 
edge 

[4]  There  is  no  merit  to  the  point  urged  by 
respondents  that  the  trust  fund  theory  does 
not  apply  to  a  person  who  has  not  subscribed 
to  or  purchased  stock.  The  fact  that  de- 
fendants owned  the  stock  set  forth  in  plaln- 
tifTs  complaint  fixed  their  liability.  Ver- 
mont, etc  Co.  V.  Declez,  etc.,  Co.,  supra. 

[(,  I]  The  evidence  here,  giving  it  such 
construction  as  will  be  the  most  favorable  to 
respondents,  shows  that  the  stock  was  ac- 
tually Bojd  at  much  below  its  par  value. 
And  this,  In  reality,  Is  the  question  upon 
which  the  case  turns.  The  fact  is,  as  dis- 
closed by  the  record,  that  the  stock  owned 
by  defendants  is  a  part  of  the  409,975  shares 
transferred  in  accordance  to  Black's  offer, 
by  direction  of  T.  K.  Finley,  to  N.  B.  Barker. 
Where  the  stock  of  a  corporation  is  issued 
without  being  fully  paid  up,  "the  amount 
remaining  unpaid  is,  so  far  as  its  creditors 
are  concerned,  deemed  to  be  money  due  from 
the  stockholders.  Such  a  creditor,  if  the 
corporation  becomes  insolvent,  may  apply,  in 
equity,  to  have  the  fund  so  deemed  to  be  due 
to  the  corporation  collected  and  applied  upon 
his  debt  The  fact  that  the  stock  is  issued 
as  fully  paid  up  does  not  estop  or  bind  the 
creditor,  and  in  such  a  case,  if  it  is  not  fully 
paid  up,  the  creditor  may  prove  the  fact  and 
recover  enough  of  the  portion  that  Is  unpaid 
to  satisfy  his  debt.  No  subterfuge  or  device 
by  which  it  Is  made  to  appear  as  fully  paid  up 
when  it  is  not  will  enable  the  stodiholder  to 
avoid  this  liability."  Eerron  Ca  v.  Shaw, 
166  CaL  668,  133  Pac.  488,  Ann.  Cas.  1915A, 
1265.  This  is  conceded  by  respondents  to  be 
a  correct  statement  of  the  law ;  but  in  their 
opinion  it  does  not  apply  to  a  mining  corpo- 
ration, nor  to  one  who  has  not  subscribed 
to  or  purchased  stock.    This  is  only  another 


way  of  arguing  that  Incorporators  of  mining 
c(»upanles  should  be  permitted  to  violate  the 
law,  while  conceding  that  all  others  should 
be  held  to  strict  accountability.  We  know 
of  no  law,  and  none  la  called  to  our  atten- 
tion, supporting  the  application  of  such 
double  standard.  As  we  have  seen,  the  con- 
tention Is  untenable.  In  our  (pinion  tbe 
reasoning  of  the  Supreme  Court  in  the  case 
Just  cited  is  applicable  mi  every  phase  of  the 
case  at  bar.  We  think  that  case  determina- 
tive of  the  points  raised  on  this  appeal. 

No  other  point  raised,  under  these  con- 
siderations, needs  discussion. 

Judgment  reversed. 

We  concur:  FINLAXSON,  P.  J.i  WEI<- 
liEB,  J. 


(48  Cal.  App.  1S1> 

GIFFEN  At  al.  V.  CHRiSrS  CHURCH. 
(Civ.  3299.) 

(District  Court  of  Appeal,  First  District,  IMvi- 
sion  1,  CUifomia.    June  11,  1920.) 

1.  Spedflo  performanee  ^=336— Aotioa  lies 
against  rallgioaa  society  ftJIiag  to  perform 
coatraot. 

'When  a  religious  corporation  neglects  or 
refuses  to  carry  out  its  contractual  obligations 
by  failing  or  refusing  to  do  or  perform  certain 
acts  which  lie  within  its  power,  an  action 
againnt  it  for  specific  performance  may  be  suc- 
cessfully invoked. 

2.  Religious  soclotlos  «S320— Canaot  contract 
for  sale  of  land  wlthont  first  obtaining  coart 
order. 

A  valid  sale  of  real  property  by  reHgions 
corporation  may  not  be  made  until  an  order  of 
court  authorising  such  sale  is  first  had  and  ob- 
tained, under  Civ.  Code,  |  698,  although  the 
provisions  of  the  statute  are  not  mandatory  up- 
on the  court,  but  allow  it  sound  discretion  to 
deny  the  order. 

3.  Courts  «=348l— Spedflo  performanoe  cannot 
bo  decreed  where  ineonsistont  witli  a  farmer 
order  In  forea. 

While  an  order  of  the  superior  court  grant- 
ed under  Civ.  Code,  {  698,  permitting  a  reUgions 
corporation  to  sell  property  to  one  other  than 
plaintiff,  exists,  the  order  prayed  for,  compelling 
such  society  to  specifically  perform  a  contract 
to  transfer  the  property  to  plaintiff,  cannot  !>• 
made. 

4.  Judgment  «ss>SI2.—  Falsa  taatimony  not 
ground  for  collateral  attadc. 

A  court  order,  under  Civ.  C!ode,  |  598,  per- 
mitting a  religious  corporation  to  transfer,  prop- 
erty to  a  certain  party,  cannot  be  annulled  for 
fraud  by  a  decree  of  specific  performance  of 
a  contract  to  convey  to  another,  since  if  the 
former  was  granted  on  false  testimony  that 
would  not  justify  a  collateral  attack,  in  the  ab- 
sence of  a  showing  of  lack  of  jurisdiction. 
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5.  Appeal  and  arror  «s>843  (2)— Unnecessary 
questions  need  not  be  determined. 
Where  the  court,  under  CSv.  Code,  |  588, 
granted  an  order  directing  a  coareyance  from 
a  religlooa  society  to  one  other  than  plaintiff, 
the  order  was,  in  effect,  a  denial  of  the  peti- 
tioD,  so  far  as  plaintiffs  appellants  are  con- 
oemed,  so  that  It  Is  unnecessary  on  their  appeal 
to  determine  the  validity  of  the  order. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Fred  EL  Taft,  Jndge. 

Action  by  Charles  A.  Olffen  and  another 
against  Christ's  Church,  a  religions  corpo- 
ration. Judgment  for  defendant,  and  plaln- 
tlfh  appeal.    Affirmed. 

Milton  K.  Young,  W.  O.  Tan  Pelt,  and 
Bertln  A.  Weyl,  all  of  Los  Angeles,  for  ap- 
pellants. 

H.  T.  Qulnn,  T.  A.  Williams,  Overton, 
Lyman  &  Plumb,  and  Wm.  B.  Hlmrod,  all 
of  Los  Angeles,  for  respondent 

BanGBT,  Judge  pro  tern.  This  Is  an  ac- 
tion to  compel  the  specific  performance  of  an 
agreement  to  convey  real  estate.  At  the 
eommencement  of  the  trial  defendant  ob- 
jected to  the  introduction  of  any  evidence 
upon  the  ground  that  the  second  amended 
complaint  failed  to  state  a  cause  of  action. 
The  objecticm  was  sustained,  and,  plaintiffs 
bavlng  declined  to  amend.  Judgment  was  ren- 
dered  In  favor  of  the  defendant,  from  which 
plaintiffs  appeaL  The  auffidency  of  said 
complaint  Is  therefore  the  only  matter  to  be 
comddered. 

The  following  are  aubstantially  the  facts 
upon  which  plaintiff's  cause  of  action  Is  bas- 
ed: On  July  1,  1918,  pursuant  to  a  resolu- 
tion of  Its  board  of  directors,  respondent, 
a  religions  oorj^ratlon,  mtered  into  a  writ- 
ten agreement  with  appellants,  whereby  it 
agreed  to  sell  appellants  certain  real  property 
for  the  sum  of  $6,000,  subject  to  Incumbranc- 
es amounting  to  $65,000.  Thereafter,  on 
July  1,  1918,  respondent  petitioned  the  su- 
perior court  of  Los  Angeles  county.  In  ac- 
cordance with  section  598  of  the  Civil  Code, 
for  leave  to  sell  and  convey  said  property. 
On  Jnly  12,  1918,  after  due  notice,  said  pe- 
tition came  on  regularly  for  hearing,  and  an 
order  was  granted  by  the  court  directing  the 
sale  to  be  made,  but  to  a  person  other  than 
appellants  and  for  a  consideration  other  than 
tbat  stated  In  the  petition.  It  is  alleged  In 
said  complaint  that  at  all  times  subsequent 
to  the  1st  day  of  July  up  to  and  including 
July  12,  1918,  respondent,  by  and  through 
Its  officers  and  agents,  represented  to  ap- 
pellants that  said  agreement  would  be  car- 
ried out,  but  that  said  representations  were 
false,  and  that  between  said  1st  day  of  July, 
1918,  and  the  12th  day  of  July,  1918,  with 
tbe  intention  of  avoiding  said  agreement  the 
officers  of  said  respondent  negotiated  with 


another  purchaser  for  the  sale  of  said  real 
proi)erty  and  fraudulently  concealed  from  the 
court  the  existence  oft  said  written  agree- 
ment between  appellants  and  respondent,  and 
fraudulently  represented  to  said  court  that 
respondent  was  free  to  accept  a  bid  from  a 
proposed  purchaser  other  than  appellants. 
It  Is  further  alleged  that  the  negotiations 
between  the  officers  and  agents  of  respondent 
and  said  other  purchaser  were  concealed  by 
them  from  the  directors  of  respondent,  and 
that  said  directors  never  authorized  or  di- 
rected the  sale  of  said  property  to  any  pur- 
chaser other  than  appellants.  It  Is  further 
alleged  that,  unless  otherwise  decreed,  said 
officers  and  agents  will  execute  and  deliver 
to  said  other  purchaser  a  deed  to  said  prop- 
erty. Said  compflalnt  also  embodies  the  usu- 
al allegations  necessary  to  be  made  In  the 
statement  of  a  cause  of  action  for  specific 
performance  of  an  agreement  to  sell  land, 
by  alleging  adequacy  of  consideration,  the 
performance  by  appellants  of  all  matters 
and  things  required  of  them  to  be  performed, 
and  their  willingness  and  ability  to  complete 
the  agreement 
The  prayer  of  said  complaint  Is: 

"That  a  judgment  and  decree  be  made  and  en- 
tered in  this  case  requiring  defendant  to  apply 
to  the  court  in  which  said  petition  to  sell  and 
convey  said  property  is  filed,  for  an  order  set- 
ting aside  the  order  heretofore  made,  and  the 
making  and  entry  in  said  proceedings  of  an  or- 
der granting  leave  to  sell  and  convey  said  prop- 
erty in  accordance  with  said  petition  and  in  par- 
snanee  of  said  contract  between  plaintiffs  and 
defendant  and  tbat  said  defendant  be  farther 
required  to  fully  carry  out  its  said  contract 
with  the  plaintiffs  and  to  make  and  execute  a. 
grant  deed  conveying  said  property  onto  said 
plaintiffs,    and  for  general  relief  and  costs. 

[1,tl  It  is  the  contention  of  appellants* 
first  that  the  action  la  one  for  specific  per- 
formance, and  that  utider  the  facts  alleged 
in  said  second  amended  complaint  specific 
performance  may  be  decreed ;  secondly,  tbat 
the  order  to  sell  to  another  was  obtained  by 
fraud;  and,  thirdly,  tbat  the  provisions  of 
section  688  of  the  OvU  Code  limit  the  power 
of  the  court  to  either  grant  or  deny  the  pe- 
tition as  filed,  and  do  not  authorize  the  court 
to  direct  a  sale  to  a  purdiaser  other  than 
the  one  named  in  the  petition,  or  for  a  dif- 
ferent consideration. 

It  Is  doubtless  the  law,  that  when  a  reli- 
gious corporation  neglects  or  refuses  to  car- 
ry out  Its  contractual  obligations  by  falling 
or  refusing  to  do  or  perform  certain  acts 
which  lie  within  its  power  to  perform,  an 
action  for  specific  performance  against  It 
may  be  successfully  Invoked.  Bowen  et  al. 
V.  Trustees  of  Irish  Presbyterian  Church, 
etc.,  6  Bosw.  (N.  X.)  245 ;  Congregation  Beth 
Baohlm  v.  C^tral  Presbyterian  Church,  10 
Abb.  Prac.  (N.  S.  N.  T.)  485 ;  34  Cyc.  1162;  in 
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the  Matter- of  the  Beformed  Dntch  Church. 
16  Barbi  (N.  T.)  237.  But  we  cannot  agree 
with  appellants'  contention  that  under  the 
facts  stated  In  their  complaint  such  a  case 
Is  here  presented,  for  the  reason  that  under 
all  of  the  authorities  dted  a  valid  sale  amy 
not  be  made  by  such  religious  corporation  un- 
til an  order  of  court  authorizing  such  sale  Is 
first  bad  and  obtained^  Dudley  t.  Congre- 
gallon  of  Third  Order  of  St.  Francis,  138 
N.  T.  451,  84  N.  B.  281.  Such  are  the  plain 
provisions  of  section  598  of  the  ClvH  CJode 
of  this  state,  and  such  Is  the  effect  of  the  de- 
cisions of  the  other  jurisdictions  above  dtr 
ed,  construing  statutes  of  similar  character. 
The  provisions  of  the  statutes  upon  which 
those  cases  are  founded,  as  well  as  those  of 
our  own  statute,  are  not  mandatory  upon 
the  court,  requiring  that  the  court  shall  In  all 
cases  grant  an  order  to  sell.  The  court 
may.  In  the  exercise  of  sound  discretion,  de- 
ny such  order.  Bowen  et  al.  v.  Trustees  of 
Irish  Presbyterian  Chnrch,  supra;  34  Cyc. 
1^62,   1163. 

[3]  Appellants  are,  then,  in  the  beginning, 
confronted  with  the  order  of  the  superior 
conrt  of  Los  Angeles  county,  duly  made  up- 
on proper  petition  and  notice,  directing  that 
the  property  In  question  be  conveyed  by  re- 
spondent to  another  purchaser.  If  the  lower 
court  thereafter,  in  the  face  of  that  order, 
decreed  specific  performance  to  appellants, 
it  would  have  brought  about  the  anomalous 
situation  of  having  the  superior  court  of  Los 
Angeles  county  in  one  proceeding  direct 
that  respondent  execute  and  deliver  a  deed 
to  the  property  In  question  to  one  purchaser, 
and  at  the  same  time  having  the  same  court, 
although  a  different  department  thereof,  di- 
rect that  respondent  execute  and  deliver  a 
deed  to  said  property  to  another  purchaser. 
This,  of  course,  the  law  will  not  permit, 
and  it  Is  quite  obvious  that  while  the  order 
granted  by  the  superior  court  In  the  proceed- 
ing instituted  under  section  698  of  the  Civil 
Code  remains  in  force  specific  performance 
In  this  action  cannot  be  decreed. 

[4]  Appellants  seel(  to  have  such  order  an- 
nulled for  fraud,  but  the  manner  In  which 
said  order  Is  being  attaclced,  that  la,  through 
the  mediam  of  a  judgment  sought  to  be  ob- 
tained in  this  action  for  specific  performance, 
is  clearly,  collateral,  and  therefore  vmavall- 
Ing.  Baldwin  v.  Foster,  157  CaL  643,  108 
Pac.  714;  Estate  of  Byan,  177  CaL  598,  171 
Pac.  297.  Neither  does  the  fact  that  the-  or- 
der may  have  t)een  granted  on  false  testi- 
mony justify  a  collateral  attack  upon  said 
order,  in  the  absence  of  a  showing  of  lack 
of  jurisdiction.  Pico  v.  Cohn,  91  CaL  129, 
25  Pac.  970,  27  Pac.  537,  13  L.  B.  A.  336, 
25  Am.  St  Bep.  159;  Boundtree  v.  Mon- 
tague, 80  CaL  App.  170,  157  Pac.  623;  Ba- 
cui  v.  Bacon,  150  CaL  477,  89  Pac.  317. 

[6]  It  Is  not  necessary  to  consider  and  de- 


termine the  remaining  contentloa  urged  by 
appellants,  namely,  that  the  provisions  of 
section  598  of  the  Civil  Code  do  not  antbo^ 
Ize  the  court  to  direct  a  sale  of  the  proper- 
ty of  a  religious  corporation  to  any  other 
purchaser  than  the  one  named  lij  the  peti- 
tion and  In  the  resolution  adopted  by  said 
religious  corporation.  We  are  here  concern- 
ed only  with  the  issues  between  appellants 
and  respondent,  and  since  the  court  In  tbe 
special  proceeding  under  said  section  698 
granted  the  order  directing  the  conveyance 
to  be  made  to  a  person  other  than  these  ap- 
pellants, it  was,  in  effect,  a  denial  of  the 
petition  in  so  far  as  appellants  are  concern- 
ed (Estate  of  Bradley,  168  Cal.  655,  144  Paa 
136),  and  whether  or  not  the  order  is  valid 
In  BO  far  as  It  directs  a  conveyance  to  such 
other  purchaser  is  not  material  here. 
Judgment  afiaimed. 

We  concur:  WASTE,  P.  X;  BICHABDS,J. 


(48  Cal.  App.  US) 
QIANELLI  at  al.  v.  GLOBE  GRAIN  A.  MILL> 
ING  CO.     (Civ.  2167.) 

(District  Court  of  Appeal,  Third  District, 
California.   June  8, 1920.) 

1.  Sale*  «=3l99— TItia  held  to  have  passed  te 
buyer. 

A  contract  for  tbe  sale  of  hay,  containing 
the  words  "hereby  sell,"  but  providing  that  sell- 
er ihould  deliver  whenever  buyer  should  arrange 
time  therefor,  and  for  payment  of  thr«e-qnar- 
ters  of  the  purchase  price  almost  immediately. 
held  an  executed  contract,  so  that  the  title 
passed  to  tbe  buyer. 

2.  Evidanee  «=s>457— Parol  ovIdaMa  of  oireaai- 
atanoas  admisslbia  to  show  naanlsf  of  '^. 
0.  b." 

In  an  action  for  buyer'a  refusal  to  take  a 
part  of  hay  sold  because  of  subseqaent  dam- 
age, parol  evidence  held  proper  to.  bring  l>e- 
fore  the  court  all  facts  and  circumstances  char- 
acterizing the  transaction  culminating  in  tbe 
written  agrieement,  not  to  alter  or  modify  its 
terms,  but  to  show  what  the  cbaracters  "f.  o. 
b."  as  used  in  the  writing  were  intended  by  the 
parties  to  mean,  and  whether  they  were  to 
control  in  determining  whether  tbe  agreement 
was  an  executed  or  an  executory  sale. 

3.  Sales  «=9l99— Psrchasafs  agreement  to  d«- 
liver  not  eontrolling  as  to  passing  of  title. 

The  fact  that  the  seller  of  goods  or  com- 
modities agrees  to  deliver  the  same  to  the  por- 
chaser  at  some  point,  is  not  necessarily  con* 
trolliDg  in  determining  whether  the  i>artiea  in- 
tended that  an  immediate  transfer  of  ti^a 
should  be  effected. 

4.  Sales  «s>2l8'/2— EvMesoa  held  to  show  sale 
of  hay  was  exsoutsd,  net  executory. 

Evidence  held  to  show  an  alwolute  aale  ot 
bay  BO  that  the  title  passed  to  the  buyer,  the 
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contract  being  ezecnted  and  not  executory,  in 
view  of  Civ.  Code,  1 1140. 

Appeal  from  Superior  Ckrart,  San  Joaauln 
Oounty ;  3.  A.  Plummer,  Judge. 

Action  by  A.  E.  GlanelU  and  another 
against  the  Globe  Grain  &  Milling  Company. 
Judgment  for  plalntlfla,  and  defendant  ap- 
peals.   Affirmed. 

Arthur  U  Levlnsky,  of  Stockton  (Clarence 
E.  Fleming,  of  Stockton,  of  counsel),  for  ap- 
pellant 

Nutter,  Hancodc  &  Bntberford,  of  Stock- 
ton, for  respondents. 

HART,  J.  From  a  Judgment  in  favor  of 
plaintiffs  for  the  sum  of  $1,690  defendant 
prosecutes  this  api>eal. 

Plaintiffs  were  the  owners  of  a  tract  of 
land,  situated  near  Stockton,  upon  which,  in 
the  season  of  1918,  they  had  grown  and  har- 
vested a  crop  of  hay  amounting  to  330  tons. 
The  hay  was  baled,  and  was  In  one  stack  on 
the  premises,  each  bale,  with  the  exception 
of  80  tons,  being  tagged  with  the  weight  On 
August  8,  1918,  J.  E.  Morgan,  of  Stockton, 
and  G.  A.  Morgan,  of  Los  Angeles,  represent- 
ing the  defendant,  called  upon  the  plaintiff, 
Barmann,  and  bad  a  conversation  with  blm 
regarding  the  securing  of  an  option  on  the 
hay  or  the  purchase  thereof.  Barmann  in- 
formed the  Morgans  that  he  preferred  to  sell 
the  hay  rather  than  to  give  an  option  upcm 
It  and,  after  some  conversation,  the  follow- 
ing contract  was  written  and  signed  by  the 
parties: 

"Stockton,  Aug.  8.  'la  I  hereby  seU  to  the 
Globe  Grain  &  Milling  Co.  three  hundred  and 
fifty  ton  (350)  more  or  less  No.  1  barley  hay 
for  twenty-three  dollars  ($23.00)  t  o.  b.  cars 
or  warehouse;  same  toiie  decided  upon.  The 
amount  o{  seveDty-five  per  cent,  to  be  paid  on 
or  before  the  12th  of  Aug.;  the  balance  of 
twenty-five  per  cent,  to  be  paid  on  completion 
of  hauling  and  delivering,  together  with  weight, 
on  or  before  sixty  days.  Globe  Grain  &  Mill- 
ing Co..  J.  E.  Morgan.  Barmann  &  Gianelli, 
by  H.  W.  Barmann.    J.  B.  Morgan." 

Six  thousand  dollars,'  approximately  75  per 
cent  of  the  purchase  price,  was  paid  to  plain- 
tiffs on  August  14,  1918,  and,  at  the  same 
time  plaintiffs  assigned  to  defendant  an  In- 
surance policy  for  $7,000  covering  the  hay. 
It  appears  that,  on  the  night  of  the  11th  of 
Septeiqber,  before  the  hay  had  been  deliver- 
ed, half  an  Inch  of  rain  fell,  and  in  the  next 
few  days  there  were  four  Inches  of  rain.  The 
hay  was  badly  damaged,  and  defendant  re- 
fused to  accept  any  damaged  hay,  but  ex- 
pressed its  willingness  to  take  the  undamag- 
ed hay.  Plaintiffs  agreed  to  haul  the  undam- 
aged hay  if  defendant  would  segregate  what 
it  considered  damaged  from  ttie  undamaged 
bay.  This  defendant  refused  to  do,  and 
plaintiffs  commenced  the  action  for  the  bal- 
ance of  the  purchase  price. 
191  P.— 16 


[1]  The  controversy  herdn  arises  over  tbs 
question  whether  the  transaction  evidenced 
by  the  above  Instrument  involved  a  sale  of 
the  hay  or  an  executory  contract  for  the 
sale  of  said  property,  the  appellant's  posi- 
tion being  that,  under  the  terms  of  said  writ- 
ing, the  title  to  the  hay  was  not  to  pass  to 
the  purchaser  until  the  completion  of  deliv- 
ery on  board  of  cars  or  at  a  warehouse,  to  be 
later  designated  by  defendant;  and  that,  no 
such  delivery  having  been  made,  although,  as 
Is  the  claim,  notice  of  and  demand  for  such 
delivery  was  iluly  given  and  made,  the  title 
to  the  hay  remained  In  the  vendors,  and  that 
therefore  they  must  stand  any  loss  or  dam- 
age which  occurred  by  reason  of  the  rcln- 
Btorm  referred  to.  On  the  other  hand,  the 
plaintiffs  contend  that  the  transaction  con- 
stituted an  absolute  sale  of  the  hay,  and 
that  title  to  the  property  immediately  pass- 
ed to  the  defendant  upon  the  execution  of  th» 
writing  above  quoted  herein. 

We  think  the  words  of  the  writing  evidenc- 
ing the  transaction  involved  herein  clearly 
Import  an  absolute  sale  of  the  hay,  and  that 
the  legal  effect  of  said  writing,  although 
signed  by  the  defendant  as  well  as  the  plain- 
tiffs, is  that  of  a  bill  of  sale.  The  instru- 
ment sets  forth  definitely  the  property  sold 
— that  is,  the  kind  and  the  number  of  tons  of 
hay  sold — and  expressly  states  that  the  ven- 
dors "hereby  sell,"  not  "hereby  agree  to  sell" 
the  hay  to  the  purchaser  at  a  specified  price. 
Moreover,  the  language  of  the  writing,  it  will 
be  noted,  clearly  Implies  that  the  hay,  al- 
though thus  purchased  outright  by  the  de- 
fendant, was  to  remain  on  the  premises  of 
the  plaintiffs  until  such  time  as  the  defend- 
ant might  Itself  determine  whether  the  hay 
should  be  placed  or  stored  in  some  warehouse 
designated  by  it  or  put  on  board  of  cars  for 
shipment  This  matter  was  solelji  to  be  de- 
termined by  the  defendant,  and  it  is  obvious 
that  the  bay  could  not  be  delivered  until  the 
defendant  had  made  a  decision  as  to  which 
of  th6  two  different  places  provided  for  in 
the  writing  at  which  It  should  be  delivered 
for  it  by  the  plaintiffs.  Indeed,  the  plaintiffs 
were  without  any  right  or  authority  to  deliv- 
er the  hay  except  at  one  or  the  other  of  the 
places  to  be  finally  designated  by  the  defend- 
ant, although  the  former  could  have  compel- 
led the  latter  to  remove  the  hay  from  their 
premises  If  it  had  l>een  permitted  to  remain 
there  for  a  longer  period  than  was  consistent 
with  the  convenient  use  by  the  plaintiffs  for 
their  own  purposes  of  the  particular  portion 
of  the  premises  where  the  hay  was  allowed 
by  them  to  remain  after  the  transaction  and 
pending  Its  delivery  to  the  place  designated 
by  the  defendant 

There  is  stUl  another  consideration  of  po- 
toit  significance  in  establishing  that  the 
transaction  was  intended  by  the  parties  to 
constitute  an  absolute  sale,  and  that  title  to 
the.  bay  sbouUl  immediately  vest  in  the  de- 
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fendant,  and  that  Is  in  tbe  fact  that  the  writ* 
ing  above  reproduced  herein  provided  that  a 
very  large  proportion  of  the  purchase  price — 
In  fact,  the  larger  proportion  thereof — should 
be  paid  within  four  or  Ave  days  after  the  ex- 
ecution of  the  instrument  It  Is  not  at  all 
likely  that,  had  the  contract  been  Intended 
or  understood  to  be  merely  executory  and  its 
consummation  dependent  upon  delivery  of  the 
hay  by  the  sellers  to  the  purchaser,  the  de- 
fendant would  have  bound  Itself  to  pay  three- 
quarters  of  the  purchase  price  within  so 
short  a  time  after  the  transaction  and  before 
(as  we  shall  later  see  was  true)  the  place  of 
delivery  was  designated  by  the  defendant. 
Referring  to  the  circumstance  of  the  payment 
down  of  a  large  amount  of  the  purchase 
price  of  personal  property  as  one  shedding 
some  light  on  the  nature  of  the  contract  In- 
volving a  transfer  of  such  property — that  Is, 
upon  the  question  whether  the  contract  In- 
volves an  absolute  eale  or  la  only  executory, 
WUllston,  in  his  work  on  Sales  (1909  Ed.)  p. 
368,  says: 

"If  the  buyer  pays  the  price,  or  a  large  por- 
tion of  it,  it  is  evidence  not  bo  strong  as  de- 
livery, but  still  entitled  to  great  weight,  that 
immediate  transfer  of  the  property  is  intended. 
The  weight  to  be  given  such  evidence  will  be 
diminished  if  the  portion  of  the  price  paid  is 
not  large.  It  is  to  be  observed  that  though  pay- 
ment of  the  price  is  important  evidence  of  an 
intention  to  transfer  the  property  immediately, 
nonpayment  of  the  price  is  little,  or  no  evi- 
dence, of  an  intent  to  retain  the  ownership." 

[21  But  If  there  be  doubt  as  to  the  scope 
and  etTect  of  the  writing  or  as  to  whether  it 
was  intended  as  an  executed  or  only  an  exec- 
utory contract,  or  one  merely  for  the  sale  in 
the  future  of  the  hay,  such  doubt  will  be 
readily  dissipated  upon  a  consideration  of 
the  parol  evidence  allowed  by  the  court,  dis- 
closing the  facts  and  circumstances  leading 
to,  surrounding,  and  attending  the  execution 
of  the  writing.  But  in  this  connection,  we 
may  first  well  consider  the  contention  of 
counsel  for  the  defendant  that  evidence  ex- 
trinsic to  the  writing  itself  is  Incompetent, 
and  therefore  inadmissible  for  the  purpose  of 
showing  what  the  parties  meant  or  intended 
by  their  agreement.  This  position  is  based 
upon  the  well-established  rule  that,  where 
parties  have  reduced  the  terms  of  an  agree- 
ment Into  which  they  have  entered  to  writ- 
ing, all  their  prior  and  contemporaneous  oral 
negotiations  appertaining  to  the  agreement 
aiv  to  be  ordinarily  presumed  to  have  been 
merged  In  the  writing,  and  that  the  terms  of 
the  agreement  cannot  be  varied  or  changed 
or  modified  or  even  explained  by  parol  testi- 
mony. 

The  spedflc  contention  la  that  the  charac- 
ters "f.  o.  b.,"  as  used  In  contracts  for  the 
sale  of  personal  property,  are  in  commercial 
circles  always  understood  to  mean  that  title 
to  the  thing  which  la  the  subject  of  such  a 


contract  does  not  pass  antn  the  thing  or 
property  is  delivered  by  the  seller  to  or  on 
board  the  cars,  or,  as  in  this  case,  until  so 
delivered  either  at  a  warehouse  or  on  board 
the  cars.  In  other  words,  it  is  the  contention 
that  those  letters  or  characters  as  used  In 
commercial  contracts  for  the  sale  of  goods 
or  commodities  have  a  definite,  fixed,  and 
well-understood  meaning,  that  their  signifi- 
cation as  so  used  is  as  above  given,  and  that 
therefore  there  cannot  properly  be  admitted 
to  prove  the  meaning  of  those  characters  or  to 
show  that,  as  used  in  a  particular  contract, 
they  do  not  mean  what  they  are  in  the  law 
merchant  commonly  understood  to  mean 
when  so  employed,  any  testimony  other  than 
the  agreement  itself,  but  that  the  courts  may 
and  must  take  notice  of  their  meaning  or  sig- 
nification when  so  used.  Some  cases  from 
other  Jurisdictions  are  cited  as  in  support 
of  this  view.  Without  entering  into  an  ex- 
amination herein  of  the  cases  named  by  coun- 
sel, we  affirm  only  an  obvious  proposition 
when  we  observe  that  words  or  characters 
having  a  defi^lte  and  well-understood  mean- 
ing when  used  in  certain  contracts  may  nev- 
ertheless be  used  In  a  contract  in  such  man- 
ner or  in  such  connection  with  other  words 
or  language  therein  employed  as  expressing 
the  terms  of  the  agreement  of  the  parties 
thereto  as  to  make  such  contract  itself  am- 
biguous or  uncertain  as  to  its  meaning,  scope, 
and  effect,  or,  in  other  words,  render  the  In- 
tent of  the  parties  to  such  contract  vague 
and  uncertain;  and,  where  the  Intention  of. 
the  parties  to  a  written  contract  Is  not  made 
clear  by  the  written  instrument  itself,  or  Is 
so  obscured  by  the  language  of  the  writing, 
even  though,  phrased  in  words  which  them- 
selves, or  ta,ken  alone,  bear  a  fixed,  definite, 
certain,  and  a  common  and  well-understood 
meaning.  It  is  proper  to  receive  evidence  for 
the  purpose  of  explaining  what  the  parties 
meant  by  the  language  employed  In  such  con- 
tract to  express  their  agreement  In  tbls 
case,  the  parties  appear  from  the  face  of  the 
writing  itself  to  have  "struck  a  bargain"  by 
agreeing  upon  a  sale  of  the  hay  and  tbe 
terms  of  the  .payment  therefor,  but  they,  not- 
withstanding, Inserted  in  their  written  agree- 
ment the  characters  "f.  o.  b,"  in  a  connection 
which  might  possibly  have  the  effect  ot 
throwing  a  littl.e — we  think  very  Uttle,  if  any 
— doubt  upon  what  they  really  Intended  to 
effect  by  their  agreement  It  was  prop», 
therefore,  to  allow  parol  evidence  for  the 
purpose  of  bringing  before  the  court  all  of 
the  facts  and  circumstances  characterizing 
the  transaction  culminating  in  the  agreement 
and  the  writing  evidencing  its  terms,  not  for 
the  purpose  of  altering  or  modifying  the 
terms  thereof,  but  only  to  show  what  the 
characters  "f.  o.  b.,"  as  therein  used,  were  In- 
tended by  the  parties  to  mean,  or  whether 
they  were  to  control  in  determining  whether 
the  agreement  was  an  executed  agreement  o£ 
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sale  or  only  an  executory  agreenlent  for  tbe 
sale  of  the  hay. 

[3]  It  has  repeatedly  been  held  In  this 
state  that  the  fact  that  the  seller  of  goods  or 
commodities  of  any  character  agrees  to  de- 
liver the  same  to  the  purchaser  at  some  point 
Is  not  necessarily  controlling  In  determining 
niwn  a  construction  of  the  contract  for  their 
sale,  whether  the  parties  Intended  by  their 
agreement  that  an  Immediate  transfer  of  ti- 
tle should  or  should  not  then  be  effected.  In 
Bill  V.  Fuller,  146  CaL  60,  79  Pac,  592,  the 
agreement  provided  for  payment  for  the  or- 
anges, which  were  the  subject  of  the  con- 
tract, "as  soon  and  at  the  time  of  dellvwy." 
In  that  case  the  trial  court  allowed  parol 
proof  to  show  what  the  parties  understood 
and  intended  that  the  nature  of  the  contract 
should  be ;  that  Is,  whether  it  Involved  a 
present  sale  and  transfer  of  title,  or  merely 
an  agreement  to  sell,  with  the  intention  that 
title  in  the  vendee  should  vest  only  upon  de- 
livery by  the  vendor.  It  was  held  that  the 
trial  court  made  no  error  In  admitting  the 
evidence  thus  referred  to ;  and,  furthermore, 
the  court  held,  in  the  language  following  this, 
that  the  contract  upon  its  face  clearly  Indi- 
cated that  an  absolute  sale  was  thereby  ^- 
fected: 

"Nor  do  we  wish  to  be  understood  as  holding 
that  the  title  to  the  crop  did  not  pass  as  soon 
as  the  contract  was  executed.  The  agreement, 
in  form,  imports  a  present  gale;  the  thing  sold 
^ras  in  existence,  and  was  identified  and  sepa- 
rated from  other  things.  Under  section  1141 
[1140?]  Civ.  Code,  it  would  seem  that  title 
passed  at  once,  and  that  the  oranges  remained 
on  the  trees  at  the  risli  of  the  buyer." 

In  Fiddyment  v.  Johnson,  18  OaL  App.  839, 
123  Paa  342,  the  agreement  involved  the  sale 
of  hay,  and  the  facts  of  the  transaction 
therein  are  so  near  identical  with  those  of  the 
present  case  that  It  would  be  difficult  to  dif- 
ferentiate the  two  upon  any  logical  line  of 
demarcation.  It  was  there  held  that  the  fact 
tb&t  the  seller  was  required  by  the  contract 
to  deliver  the  hay  was  not  controlling,  dt- 
ing  Dyer  v.  Ubt^,  61  Me.  45,  where  the  sell- 
er was  to  lianl  and  deliver  at  a  specified 
point,  which  was  held  not  a  controlling  fac- 
tor determinative  of  the  question  whether  the 
contract  Involved  an  executed  or  present  sale 
and  transfer  of  title  to  the  vendee  or  merely 
executory  In  its  nature.  See^  also.  Green- 
tMum  V.  Martinez,  86  Cal.  459,  26  Pac.  12. 

It  Is  held  in  all  of  the  above  cases  that 
whatever  may  be  the  general  trade  meaning 
of  the  phrase  "payable  f.  o.  b."  or  other  trade 
phrases  i)ecullar  to  commercial  contracts  or 
tbe  characters  "£.  o.  b.,"  the  fact  remains 
tbat  such  trade  or  commercial  signification  or 
meaning  is  always  controlled  by  the  express 
contract  of  the  parties,  and  that  ijarol  evi- 
dence may  be  received  to  show  what  effect 
snch  phrases  or  characters  have  on  such  con- 
tracts as  in  fixing  the  nature,  scope,  or  effect 


thereof,  or  as  in  disclosing  the  lutentlcm  of 
the  parties  as  to  such  scope  and  effect 

It  follows  from  the  foregoing  considera- 
tions that  the  action  of  the  trial  court  In  al- 
lowing parol  evidence  of  the  circumstances 
attending  the  making  of  the  agreement  In- 
volved herein  was  free  from  error;  and,  as 
before  declared,  a  consideration  of  the  evi- 
dence so  admitted  will '  readily  demonstrate 
that  the  said  agreement  or  contract  involved 
an  absolute  sale  of  the  hay,  and  that,  there- 
fore, the  title  to  said  property  passed  to  the 
defendant  eo  instante  upon  the  execution  of 
said  agreement  The  testimony  so  referred 
to  was  (for  the  plaintiff)  mainly  that  of  H. 
W.  Barmann,  one  of  the  plaintiffs,  and  is  as 
follows,  given  synoptlcally,  though  somewhat 
exteudedly: 

"A  B.  Oianelli,  the  other  plaintiff,  and  my- 
self own  a  tract  of  land  situated  about  four 
miles  west  of  Stockton  on  the  lower  division  of 
Roberts  Island.  In  the  season  of  1918  we  grew 
and  harvested  a  crop  of  hay  on  this  land.  This 
hay  was  harvested,  baled,  and  stacked  in  one 
large  stack  on  the  premises  adjoining  the  Ja- 
cobs or  Holt  road.  Every  bale  was  weighed  as 
it  came  from  the  hay  press  on  the  field,  and 
every  bale,  with  the  exception  of  80  tons  was 
tagged.  On  the  8th  day  of  August,  1918,  there 
were  330  tons  of  hay  in  the  stack,  less  one- 
fifth  of  a  ton.  It  was  separated  from  every- 
thing else.  On  that  day  Mr.  J.  E.  Morgan,  of 
Stockton,  and  Mr.  O.  A  Morgan,  of  Los  An> 
geles,  called  upon  me  in  regard  to  selling  my 
bay.  We  talked  for  about  half  an  hour.  No 
one  else  was  present.  Mr.  Morgan's  wife  was 
in  his  automobile,  but  she  did  not  enter  into  our 
conversation.  Both  of  the  Mr.  Morgans  and  I 
looked  at  the  hay;  they  examined  it  very 
carefully,  asked  me  as  to  its  quality  and  uni- 
formity in  the  stack  and  so  forth.  They  both 
seemed  to  be  very  much  pleased  with  the  qual- 
ity of  the  hay.  They  told  me  tbat  the  United 
States  government  was  opening  bids  for  the 
purchase  of  a  large  quantity  of  hay,  on  the 
following  Monday,  I  tielieve,  and  asked  me  if 
we  would  be  willing  to  give  them  an  option  for 
the  purchase  of  this  hay.  I  told  them  tbat  I 
didn't  think  so,  that  an  option  would  not  be 
satisfactory  to  me.  I  felt  that  the  hay  was  to 
be  sold  outright  to  avoid  any  damage— any  pos- 
sible damage  from  rain  or  otherwise.  We  spoke 
of  what  the  hay  would  bring.  As  we  were 
speaking  of  the  price,  the  point  came  up  as  to 
whether  I  could  deliver  the  bay  for  them.  I 
told  them  I  didn't  want  to  deliver  the  hay,  be- 
cause it  was  a  lot  of  bother,  and  I  wanted  to 
sell  it  as  it  was,  and  not  be  bothered  with  it. 
They  told  me  that  they  had  no  organization, 
to  look  after  such  things  as  hauling  bay,  and 
so  forth,  and  could  not  be  bothered  with  the 
same.  I  consented,  and  said  that  in  that  event 
I  CMild  probably  deliver  the  hay  to  them.  It- 
was  agreed  that  the  price  to  be  paid  for  the  hay 
was  $23  a  ton,  which  would  net  me  practically 
$22  a  ton,  inasmuch  as  the  hanling  would  cost 
$1  a  ton.  We  then  spoke  of  payments.  Wo 
spoke  as  to  how  much  money  we  would  want  or 
I  would  demand  at  tbat  time.  I  told  them  I 
would  need  most  of  the  money  at  that  time>. 
They  asked  me  it  75  per  cent,  would  b«  suffi 
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dent  and  meet  onr  needs  at  that  time,  that  be- 
ing about  the  aum  of  $6,000.  I  said  yes,  I 
thought  that  would  be  satisfactory  for  the  ini- 
tial payment,  and  as  to  the  other  payment  they 
asked  me  if  60  days  from  date  would  be  all 
right  for  the  second  payment,  in  case  they 
did  not  haul  the  hay  before  that  time.  Mr. 
Morgan  asked  me  if  they  could  leave  the  hay 
on  the  ranch  for  a  period  longer  than  60  days  in 
case  they  wished.  I  told  them  it  made  no  dif- 
ference to  OS,  they  eonld  leave  the  hay  there 
until  next  winter,  and  we  would  not  charge 
them  storage  for  the  same,  provided  we  didn't 
need  the  land  or  the  space.  That  being  agreed 
upon,  Mr.  Morgan  from  Los  Angeles,  instruct- 
ed his  brother  to  draw  np  a  bill  of  sale  for  the 
hay." 

[4]  ThereiqHni  the  writing  evldendag  the 
agreement  of  the  parties  and  above  quoted 
herein  was  prepared  by  one  of  the  Morgans, 
and  signed  by  both  the  parties  to  the  trans- 
action. The  witness  (Barmann),  continuing 
further,  testified: 

'^he  next  time  I  saw  Mr.  Morgan  was  on  the 
14th  of  August.  Inasmuch  as  the  payment  of 
TQ  per  cent,  on  the  purchase  price  was  due  on 
the  12th  of  Augnst  by  the  terms  of  the  bill  of 
sale,  I  went  to  the  ofBce  of  Morgan  &  Miller 
on  the  14th  of  August  to  get  the  76  per  cent, 
payment  for  the  hay.  Mr.  Morgan  at  that  time 
wrote  out  a  check  payable  to  onr  order  for 
$6,000,  and  gave  me  the  same.  He  also  asked 
me  to  have  the  insurance  assigned  to  them,  in- 
asmuch as  they  had  bought  the  bay,  which  I 
told  him  I  woDld  do.  The  hay  was  insured  for 
about  $7,000.  I  then  went  to  the  Bank  of  Italy, 
and  deposited  onr  check  for  $6,000.  I  went 
to  Mr.  Wurster,  and  asked  him  for  the  policy. 
Mr.  Wnrster  gave  me  this  insurance  policy, 
which  we  had  had  at  the  Bank  of  Italy.  I  took 
the  insurance  policy,  and  started  over  to  Gia- 
nelli's  office.  I  met  Mr.  Morgan  on  the  side- 
walk in  front  of  the  Bank  of  Italy,  and  told 
him  it  bad  been  made  out  for  about  $7,000, 
and  asked  him  if  he  wanted  more  insurance  on 
the  hay.  He  said  no,  that  sum  would  be  all 
right.  I  delivered  the  policy  to  Mr.  Truett,'  and 
he  in  turn  assigned  the  policy  to  the  Globe 
Grain  &  Milling  Company,  and  the  policy  was 
delivered  to  the  Globe  Grain  &  Milling  Com- 
pany. I  saw  Morgan  &  Miller  once  or  twice  be- 
fore the  31st  of  August,  and  asked  them  if 
they  had  been  successful  in  selling  this  hay  to 
the  government,  and  aato  when  they  would 
want  the  bay  hauled." 

Batmnnn  stated  that  on  the  Slst  day  of 
August  he  called  on  and  saw  Morgan,  and 
said  to  him  that,  they  (the  plaintiffs)  having 
finished  hoeing  their  beans,  they  then  had 
nothing  to  do,  and  would  like  very  much  to 
remove  the  hay  from  the  ranch.  Morgan  re- 
plied that  he  was  writing  to  Los  Angeles, 
and  hoped  that  "they  could  move  it  very 
soon."  The  next  time  the  witness  saw  Mor- 
gan was  on  the  11th  day  of  September,  at 
about  6  o'clock  in  the  afternoon  at  his  (Mor- 
gan's) office,  and  at  that  time  Morgan  In- 
structed the  witness  to  deliver  the  hay  to 
the  Dickinson-Nelson  Warehouse  In  Stock- 
ton, "and  that  we  could  start  hauling."    Mor- 


gan said  to  banhann  that  one  Hl<Aey  desir- 
ed to  secure  the  work  of  moving  the  hay, 
and  both  Morgan  and  the  witness  thereupon 
went  together  to  the  office  of  HIckey.  The 
witness  continued: 

"I  asked  Mr,  Hickey  what  be  would  charge  to 
haul  this  hay  to  the  warehouse  in  Stockton, 
and  he  told  me  it  would  cost  $1  a  ton  to  de- 
liver the  same.  I  wanted  to  see  several  other 
parties  regarding  the  hauling,  and  went  to  Bus- 
sell  Bros,  to  see  them.  They  had  gone  home, 
so  I  went  to  the  office  of  Bussells  the  next 
morning  at  8  o'clock,  and  saw  Mr.  BnsselL 
It  was  then  raining.  It  had  rained  half  an  inch 
on  that  night  of  the  11th  of  September.  Bus- 
sell-  told  me  he  was  very  busy,  and  he  would 
rather  I  would  have  Hickey  haul  it.  I  went  to 
EQckey's  office,  and  as  he  was  not  in  I  wrote  a 
note,  telling  him  to  haul  the  hay  as  soon  as 
possible.  It  then  rained  about  four  inches  in 
the  next  few  days.  I  saw  Mr.  Morgan  on  the 
morning  of  September  12th,  and  told  him  I 
had  seen  Mr.  Hickey,  and  had  told  Hickey  to 
haul  the  hay,  and  I  told  Morgan,  in  case  he  saw 
Hickey  before  I  did,  to  tell  Hickey  to  com- 
mence hauling  the  hay. 

"I  saw  Mr.  Morgan  again  on  September  13th, 
and  we  talked  over  about  the  rain  and  so  forth, 
and  Mr.  Morgan  said  it  was  not  advisable  to 
haul  the  hay  until  things  dried  off.  On  the 
following  Monday,  September  16th,  I  was  oat 
on  the  ranch  and  got  on  top  of  this  stack  of 
hay  and  examined  it  by  taking  a  couple  of  bales 
from  the  top  to  see  how  far  the  moisture  had 
penetrated  the  stack  of  hay.  At  that  time  the 
moisture  bad  gone  through  at  least  two  bales — 
the  top  two  bales — two  layers  of  hay  were 
saturated  with  water.  I  telephoned  Mr.  Mor- 
gan, and  told  him  that  the  hay  was  very  wet, 
and  told  him  that  in  case  I  owned  the  hay  I 
would  remove  the  two  bales  which  were  satu- 
rated with  water  to  prevent  the  same  from  per- 
colating through  the  whole  stack.  Mr.  Morgan 
came  out  and  looked  at  the  hay,  and  told  me 
to  remove  the  top  two  bales  of  hay  from  the 
stack  and  pile  the  same  to  one  side.  That  same 
evening,  about  6  o'clock  I  went  to  Mr.  Morgan's 
office  in  Stockton  again,  and  told  him  tiiat,  in- 
asmuch as  he  had  instructed  me  to  move  the 
top  bales  off,  and  so  forth,  I  told  him  I 
wanted  him  to  give  me  a  statement  of  that  part, 
in  writing.  Mr.  Morgan  told  me  he  could  not 
give  me  anything  in  writing  without  taking  the 
matter  up  with  the  Los  Angeles  office.  I 
therefore  went  to  the  office  of  Mr.  Morgan  on 
the  morning  of  September  17th,  and  asked  him 
for  the  order.  He  told  me  he  could  not  give 
me  this  in  writing.  Mr.  Morgan  instructed  me 
to  haul  the  good  hay  which  had  not  been  dam^ 
aged.  I  therefore  arranged  with  Mr.  Hickey  to 
have  trucks  down  there  at  once  to  haul  the 
hay  which  had  not  been  damaged,  and  notified 
Mr.  Morgan  of  the  same.    •    •    • 

"On  the  17th— I  have  this  on  'September  17th 
—I  have  this  memorandum  in  my  handbook; 
'Morgan  instructs  me  to  start  hauling  hay 
which  is  undamaged,  but  will  not  give  order 
to  remove  wet  hay  from  stack  to  find  further 
damage!*    •    •    •  •■ 

The  testimony  of  Barmann  was  corrobo- 
rated In  all  material  particulars  by  that  of  3. 
B.  Morgan,  who,  testifying  for  the  d^endant, 
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declared  tbat  tbe  former  flnrt  said  they 
would  let  the  defendant  have  an  option  on 
tbe  hay  at  $23  pi»  ton,  to  which  proposition 
the  brother  of  J.  EJ.  Morgan  replied  that  it 
was  not  advisahleto  take  an  option,  but  that 
it  would  be  better  "to  take  the  hay  as  long 
as  we  could  get  the  time  for  storing  or  load- 
ing the  hay  out.  We  told  Mr.  Barmann," 
Morgan  continued,  "we  would  let  bim  have 
what  money  he  needed  as  an  advancement 
on  the  hny.  He  spoke  about  getting  about 
three-quarters  of  the  approximate  weight, 
which  was  about  350  tons,  or,  in  other  words, 
about  $6,000  which  was  satisfactory." 

That  the  foi:egoing  testimony  unmistakably 
shows  that  an  absolute  sale  of  the  hay  was 
effected  by  the  transaction  between  the  i>ar- 
tles,  and  that  the  title  to  the  hay  then  and 
there  passed  to  and  vested  in  the  defendant, 
there  is  no  reasonable  ground  for  doubting. 
The  parties  agreed  to  a  present  transfer,  and 
the  property  which  was  the  subject  of  the 
agreement  was  Itself  identified,  being  sepa- 
rated from  all  other  hay  or  "things."  When 
those  conditions  arise  and  exist,  a  sale  and 
the  transfer  of  title  to  the  thing  sold  are  ef- 
fected. Glv.  Code,  I  1140;  Blackwood  v. 
Cutting  Packing  Co.,  76  Cal.  212,  18  Pac.  248, 
9  Am.  St  Rep.  199;  Lasslng  v.  James,  107 
Cal.  348,  40  Pac.  634;  Scrlbner  y.  Schenkel, 
128  CaL  2S5,  60  Pac.  860.  "When  the  terms 
of  sale  are  agreed  on,  and  the  bargain  is 
struck,  and  everything  that  the  seller  has  to 
do  with  the  goods  Is  complete,  tbe  contract  of 
sale  becmnes  absolute,  without  actual  pay- 
ment or  delivery,  and  the  property  and  risk 
of  accident  to  the  goods  vest  in  the  buyer." 
2  Kent's  Commentaries,  p.  492;  Browning  v. 
McNear.  158  Cal.  525,  627,  528,  111  Pac.  541. 
Here,  as  we  have  seen,  everything  that  the 
plaintiffs  had  to  do  with  the  hay  after  the 
transaction  or  before  its  execution  was  com- 
plete, except  that,  when  called  on  to  do  so  by 
the  defendant,  they  were  to  deliver  the  hay 
to  some  place  designated  by  the  latter.  The 
proportion  of  the  purchase  price  as  agreed 
upon  and  specified  in  the  written  contract 
was  paid  by  the  defendant  to  the  plaintiff  at 
the  time  designated  In  said  contract,  and  he- 
fore  any  of  the  hay  was  delivered.  Further- 
more, the  plaintiffs,  at  the  request  of  the  de- 
fendant, assigned  to  the  latter  the  policy  of 
Insurance  previously  issued  to  and  taken  out 
by  plaintiffs  to  indemnify  them  against  loss 
in  case  of  the  destruction  of  the  hay. 

Tbe  fact,  manifestly.  Is  tbat  the  contract 
hare  involved  was,  in  a  technical  or  strict- 
ly legal  sense,  a  bargain  and  sale,  as  known 
to  the  common  law ;  for,  as  we  have  pointed 
out,  the  evidence  unquestionably  shows  that 
everything  was  done  that  the  plaintiffs  were 
required  to  do  with  the  hay,  except  tbe  de- 
livery thereof,  which  act  rested  entirely  with 
def^idant  In  other  words,  upon  reaching 
an  agreement  as  .to  tbe  terms  of  the  conven- 


tion by  the  parties,  a  bai^ain  having  thus 
been  struck,  title  to  the  hay  necessarily  and 
immediately  passed  to  the  defendants.  It 
was.  In  brief,  under  the  evidence  and  under 
the  law  (section  1140,  Civ.  Ctode)  clearly  an 
executed  and  not  an  executory  agreement  or 
contract.  See  Benjamin  on  Sales  (4th  Ed.) 
pp.  309,  310;  Johnson  v.  Dixon  Farms  Co., 
29  Cal.  App.  52,  57,  155  Pac.  134,  136. 

The  conclusion  from  the  foregoing  views 
Is  necessarily  that  "the  title  and  the  risk  of 
accident"  to  the  hay  vested  In  the  defendant 
upon  the  completion  of  the  transaction  evi- 
denced by  the  writing  to  which  the  parties 
subscribed,  and  which  is  above  reproduced 
herein,  and  that  tbe  findings  of  the  court  are 
well  supported,  and  that  they  likewise  sup- 
port the  judgment. 

The  judgment  is  aflirmed. 

We  concur:  NICOL,  Presiding  Judge  pro 
tem.;  BURNETT,  J. 


(48  Oal.  App.  93) 
POTTER  HUFFMAN  LAND  &  LIVE  STOCK 
CO.  V.  WITCHER.    (Civ.  2121.) 

(IMatrict  (>]urt  of  Appeal,  Third  District,  Cal- 
ifornia.   June  7,  1920.) 

1.  Judgment  <S=925I(I)— Court  may  adjudge 
matter  in  Issue,  though  not  prayed  for  in 
complaint. 

Under  Code  Civ.  Proc.  !  580,  in  default  cas- 
es the  demand  limits  plaintiff's  recovery,  but 
where  the  prayer  of  the  complaint  did  not 
specifically  ask  jadgmeot  as  to  ownership  of 
a  water  right,  but  there  was  an  answer  and 
contest  raising  such  issue,  it  was  proper  for 
the  court  to  adjudge  tbe  water  right  between 
the  parties. 

2.  Waters  and  water  courses  «=>  1 52 (8)— Evi- 
dence held  sufflclent  to  show  Irrigation  right 
to  water  from  user. 

In  an  action  involving  water  rights,  evi- 
dence held  to  show  that  plaintiff's  predeces- 
sors in  interest  bad  acquired  the  right  by  us- 
ing tbe  natural  flow  of  water  from  a  canyon 
for  irrigating  a  certain  ranch  during  the  irri- 
gation season  for  over  40  years,  during  which 
time  no  one  else  had  any  claim  thereto,  or  in- 
terfered with  their  use  thereof. 

3.  Waters  and  water  courses  €=>  152 (8)— 'Evi- 
dence '  held  to  show  that  approprlator  of 
water  was  acting  as  agent  for  another. 

In  an  action  involving  water  rights,  evi- 
dence held  to  show  that  the  party  appropriating 
water  for  use  on  a  particular  ranch  located  the 
same  in  his  own  name  as  agent  of  tbe  plain- 
tiff company's  predecessor  in  interest. 

4.  Waters  and  water  courses  <$=:>I52(8)— EvU 
dence  heM  to  show  that  purchaser  had  no* 
tice  of  water  rights  of  another. 

In  an  action  involving  water  rights,  evi- 
dence held  Baf&dent  to  sustain  the  court's  find- 
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Ing  that  the  defendant  had  foil  notice  and 
knowledge  of  the  rights  of  plaintiff's  predeces- 
sor in  and  to  a  certain  reservoir  at  the  time  he 
received  the  instrnment  of  title  from  the  party 
who  had  located  the  same  as  agent  for  plain- 
tiff's predecessor. 

B.  Waters  and  water  courses  ®=3|S6(5)— Pnr- 
chaser  of  water  rights  held  to  have  had  no- 
tice of  adverse  claim. 
Where  defendant  was  given  sufficient  infor- 
mation to  place  him  on  inquiry  as  to  plaintiff's 
rights  long  before  transfer  of  water  rights  to 
him,  he  was  not  an  innocent  purchaser  without 
notice,  in  view  of  Civ.  Code,  g  19,  since  he  had 
readily  accessible  means  of  acquiring  knowledge 
which  is  equivalent  to  notice  or  knowledge  of 
such  rights. 

Appeal  from  Superior  Court,  Modoc  Coun- 
ty ;  C.  a;  Raker,  Judge. 

Action  by  the  Potter  Huffman  Land  &  Live 
Stock  Company  against  W.  V.  WItcher. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Jamison  &  Wylie  and  Daly  B.  Robnett, 
all  of  Alturas,  for  appellant. 

Chas.  W.  Kltts,  of  San  Francisco,  for 
respondent. 

NlCOIi,  Presiding  Judge  pro  tern.  This 
Is  an  appeal  from  a  Judgment  of  the  superior 
court  of  Modoc  county  adjudging  plaintiff  to 
be  tbe  owner  of  a  certain  water  right,  reser- 
voir site,  and  right  of  way  described  in  the 
complaint,  and  also  adjudging  tbat  a  certain 
instrument  in  writing,  executed  by  one  Ed 
Ivory,  Jr.,  to  defendant  and  set  out  in  the 
complaint,  conveyed  no  right,  title,  or  interest 
in  said  water  right,  reservoir  site,  and  right 
of  way. 

The  complaint  alleges  that  the  plaintiff  is 
the  ownear  and  in  possession  of  a  certain 
tract  of  land  described  in  tbe  complaint  as 
the  "E"  or  Ivory  ranch,  in  Clover  Swale, 
Modoc  county,  togetber  with  the  right  to 
construct  and  maintain  a  reservoir  on  sec- 
tions 2  and  11,  township  43  north,  range  10 
east,  M.  D.  M.,  and  a  right  of  way  tberefrom 
down  what  is  known  as  Weller  canyon  to  the 
said  "E"  ranch;  that  this  reservoir  site  and 
right  of  .way  was  located,  appropriated,  and 
secured  for  the  purpose  of  impounding  winter 
water  draining  from  Antelope  plains  and 
delivering  the  same  to  and  upon  said  "E" 
ranch,  during  the  irrigating  season  to  be 
there  used  for  irrigating  tbe  crops  thereon; 
and  tbat  at  all  times  since  the  selection 
thereof  they  have  been  appurtenant  to  the 
said  "E"  randL 

The  said  ranch  for  many  years  prior  to 
October  8,  1915,  was  owned  by  the  Ed  Ivory 
Land  &  Live  Stock  Company  (,a  corix>ration) 
and  its  predecessors  in  Interest,  and  the 
plaintiff  tbrougb  certain  nfesne  conveyances 
has  succeeded  to  its  tlUe  tliereto,  together 


with  all  water  and  reservoir  rights,  etc.,  con- 
nected therewith. 

The  complaint  further  alleges  that  for  more 
than  20  years  continuously,  next  preceding 
the  year  1012,  the  said  corporation  bad  claim- 
ed, appropriated,  taken,  and  used  all  the 
natural  flow  of  water  from  sections  2  and  11 
and  surrounding  lands  known  as  Antelope 
plains,  draining  off  through  Weller  canyon 
during  tbe  Irrigating  season  of  each  year, 
to  wit,  from  June  1st  to  October  15th  for 
irrigating  said  "E"  randh. 

This  allegation  of  the  complaint  was  spe- 
dflcally  denied  by  the  defendant,  and  in  ad- 
dition thereto  the  defendant  avers  the  facts 
to  be  that  the  defendant  Is  the' owner  of  160 
acres  of  land  that  is  riparian  to  tbe  waters 
flowing'  from  said  Antelope  plains,  through 
said  Weller  canyon,  and  that  for  a  period  of 
50  years  prior  to  the  commencement  of  this 
action  the  defendant  and  his  grantors  have 
Irrigated  the  tillable  portions  of  said  lands 
from  the  waters  flawing  through  said  Weller 
canyon  during  the  irrigating  season  of  each 
and  every  year. 

Upon  the  issue  thus  formed  the  court 
found:  That  for  more  than  20  years  con- 
tinuously next  preceding  1912  the  Ed  Ivorj- 
Land  A  Live  Stock  Company  and  its  pred- 
ecessors In  Interest  had  claimed,  appropriat- 
ed, taken  and  used  all  the  natural  flow  of 
water  from  sections  2  and  11,  townsliip  43 
nortli,  range  10  east,  M.  D.  M.,  and  surround- 
ing lands  known  as  Antelope  plains  draining 
through  said  canyon  during  the  irrigating 
season  for  irrigating  said  ranch  and  ever 
since  and  including  the  year  1912  plaintiff 
and  its  predecessors  have  so  taken  and  used 
all  of  tbe  natural  flow  of  said  water,  and 
for  a  period  of  more  than  28  years  preceding 
the  commencement  of  this  action  the  said 
waters  and  the  whole  thereof  were  and  are 
necessary  and  Indispensable  to  the  proper 
irrigation  of  said  lands. 

The  court  further  found: 

"That  tbe  defendant  is  the  owner  of  lOO 
acres  of  land  known  as  the  Redding  fHeld  which 
adjoins  the  said  'E'  ranch  on  the  south,  throagb 
which  the  water  course  flowing  through  the 
said  'E'  ranch  continues  and  through  which 
water  course  and  over  said  lan^,  the  drainage 
from  said  'E'  ranch  passes.  That  for  a  long 
period  namely  40  years  prior  to  tbe  commence- 
ment of  this  action  the  water  which  drained 
upon  said  premises  from  said  'B'  ranch  had 
been  used  from  time  to  time  as  desired  in  ir- 
rigating said  lands.  That  at  no  time  were 
the  possessors  and  occupants  of  the  'E'  ranch 
ever  asked  to  or  compelled  or  did  they,  daring 
the  irrigating  season,  allow  any  portion  of  the 
water  ot  said  Weller  canyon  which  coold  be 
used  in  irrigating  on  said  'E'  ranch,  pass  tbe 
boundaries  thereof  to  said  defendant's  land. 
That  the  only  water  from  said  Weller  canyon 
ever  used  on  said  Redding  Field  was  such  la 
was  voluntarily  permitted  by  the  owners  and 
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occupants  of  Mid  'B"  rancli  to  flow  onto  laid 
defendmnt'B  premiseB." 

The  appellant  claims  that  the  court  erred 
In  finding  and  decreeing  that  the  plaintiff 
is  the  owner  of  all  the  natural  flow  of  the 
vater  of  Weller  canyon.  That  thla  la  an  ac- 
tion to  quiet  the  title  of  plaintiff  as  against 
defendant  to  the  reservoir  and  the  right  of 
way  described  In  the  complaint  That  there 
was  no  prayer  in  the  complaint  that  the  court 
sbould  decree  anything  else  to  the  plaintiff 
than  the  said  reservoir  and  right  of  way, 
and  that  tbe  said  findings  are  not  supported 
by  tbe  evidence. 

[1]  It  is  true  that  the  prayer  of  the  com- 
plaint In  this  actl(m  does  not  specifically  ask 
for  Judgment  as  to  the  oiwnership  of  the 
water  right,  but  It  was  not  necessary  that  It 
should,  in  order  to  warrant  the  court  In 
granting  the  relief  that  It  did  In  that  respect 
Section  580  of  the  Code  of  Civil  Procedure 
provides : 

"The  relief  granted  to  tbe  plaintiff,  if  there 
be  no  answer,  caimot  exceed  that  which  he  shall 
have  demanded  in  his  complaint;  but  in  any 
other  case,  the  court  may  grant  him  any  relief 
consistent  with  the  case  made  by  the  complaint 
and  embraced  within  the  issne." 

In  default  cases  tbe  demand  limits  plain* 
tiff's  recovery  (fitaacke  t.  Bell,  125  Gal.  309, 
57  Pac  1012;  Brooks  v.  Forlngton.  117  CaL 
219,  48  Pac.  107S),  but  In  contested  cases 
the  demand  does  not  so  limit  the  recovery, 
and  tbe  court  may  grant  the  plaintiff  any 
relief  consistent  with  the  case  made  by  tbe 
complaint  and  embraced  within  the  Issue,  al- 
though not  specifically  prayed  for  (Dennlson 
v.  Chapman,  105  Cal.  447,  39  Pac.  61 ;  Zeller- 
bacb  V.  AUenlierg,  99  Cal.  57,  .33  Pac.  786; 
Hurlbutt  V.  N.  W.  Spauldlng  Saw  Co.,  93  Cal. 
55.  28  Pac.  795;  Casslnella  v.  Allen.. 168  CaL 
677,  144  Pac.  746;  Miirphy  v.  Stclllng.  8  Cal. 
App.  702.  97  Pac.  672;  Fox  v.  Hall.  164  Cal. 
287.  128  Pac.  749:  Title  Ins.  &  Trust  Co.  v. 
Ingersoll.  158  Cal.  474.  Ill  Pac.  360 :  Faulkner 
V.  First  National  Bank,  130  CnL  258,  62  Pac 
4C3;  Poledorl  v.  Newman,  116  Cal.  375,  48 
Paa  325).  It  was  said  by  this  court  In 
HalKht  V.  Stewart,  36  Cal.  App.  614, 172  Pac 
768,  that: 

"It  is  •  •  •  well  settled  In  procedural  law 
that  a  party  is  not  only  entitled  to  any  and  all 
relief  which  fs  appropriately  within  the  scope 
of  his  pleading,  bat  may  be  awarded  such  re- 
lief npon  any  substantial  legal  or  equitable 
gronnd  coming  within  the  fair  and  reasonable 
import  of  the  averments  of  bis  pleading." 

Tbe  allegatloas  of  the  complaint  and  the 
denials  and  averments '  of  tbe  answer,  as 
above  stated,  clearly  raised  an  Issue  as  to  the 


Is  ample  and  sufficient  to  sustain  these  find- 
ings of  the  trial  court  as  to  the  ownership 
of  the  said  water  rights.  It  appears  that  the 
Ivory  family  settled  on  the  "E"  ranch  to 
1872,  being  46  years  before  the  trial  of  this 
action.  In  1904  they  organized  the  Ed  Ivory 
Land  Sc  Live  Stock  Company.  All  tbe  officers 
and  shareholders  of  the  company  .were  mem- 
bers of  the  said  family.  Ed  Ivory,  Jr.,  be- 
came tbe  general  manager  of  the  company 
at  the  time  of  its  organization,  and  continued 
as  such  until  it  was  dissolved,  and  during 
this  time  be  generally  attended  to  its  busi- 
ness. From  tbe  date  of  the  articles  of 
tocorporation  to  October  8,  1915,  the  sold 
company  occupied  and  claimed  said  ranch. 
As  to  tbe  use  of  tbe  water  on  the  "12"  ranch, 
Ed  Ivory,  Jr.,  testified  as  follows: 

"Q.  During  this  period  was  part  of  It  irri- 
gated? A.  Tea,  sir.  Q.  How  long  prior  to 
1904  had  the  lands  there  been  Irrigated?  A. 
They  had  been  Irrigated  as  long  as  we  owned 
it  Q.  How  long  had  yonr  folks  owned  it?  A. 
I  do  not  know.  Q.  Were  you  bom  there?  A. 
Tea,  sir.  Q.  They  were  irrigated  as  long  as 
yoD  can  remember?  A.  Tes.  sir.  Q.  And  al- 
ways have  been  irrigated  since  yon  can  remem- 
ber? A.  Yes,  sir.  Q.  Where  did  they  get 
the  water  to  irrigate  those  lands  with?  A. 
There  were  springs  in  the  canyon  and  in  the 
spring  of  the  year  we  got  the  overflow  of 
Antelope  plains.  Q.  Did  you  use  the  water 
that  came  down  out  of  the  canyon?  A.  Tea, 
sir.  Q.  Did  yon  use  it  all?  A.  Yes,  sir;  we 
used  it  all.  It  ran  over  the  ground.  Q.  How 
did  you  nse  that  water;  was  It  by  permis- 
sion of  anybody  or  did  you  rent  it  from  some- 
body? A.  No,  sir;  we  just  used  it.  Q.  Did 
you  claim  It  as  your  own?  A.  I  do  not  know 
ss  we  claimed  it  could  not  get  away  from  there. 
Q.  You  just  took  it  and  used  it^?  A.  Yes,  sir. 
Q.  For  40  years  or  more  tbe  Ivory  family  has 
used  that  water?  A.  Yes,  sir.  Q.  And  no- 
body else  dslmed  it  or  used  it,  did  they?  A.' 
No,  sir.  Q.  You  took  it  all,  except  in  the  win- 
ter season,  did  you  not?  A.  Yes,  sir.  Q. 
Where  did  this  water  that  came  from  the  can- 
yon come  from?  A.  It  comes  off  of  tbe  Ante- 
lope plains  and  the  country  surrounding  that 
Q.  That  canyon  is  Weller  canyon,  is  it  not?  A. 
Yes,  sir.  Q.  Weller  canyon  is  the  outlet  of 
Antelope  plains,  where  it  runs  out  to  the  river. 
Is  that  right?    A.  Yes,  sir." 

He  further  stated  that  tbe  water  of  Weller 
canyon  was  a  good  stream  in  the  early  part 
of  ttie  season,  but  goes  down  later,  and  ceases 
to  run  in  July  or  August.  Mrs.  Mary  E. 
Ivory  testified  that  she  had  resided  on  the 
"E"  ranch  for  46  years;  that  during  that 
time  the  waters  of  Weller  canyon  were  used 
for  Irrigating  said  ranch,  and  that  no  one 
ever  Interfered  with  them  In  the  use  of  said 
water,  nor  made  any  claim  thereto,  until  the 


ownership  of  tbe  water  rights  in  Weller  defendant  started  trouble;  that  they  claimed 
canyon,  and  it  became  necessary  for  tbe  j  tbe  water  during  all  that  time  for  the  ir- 
court  to  find  the  facts  in  reference  to  such '  rlgatlon  of  the  "E"  ranch;  that  they  used 
rights  and  to  adjudicate  as  to  tbe  ownership  the  water  for  the  irrigation  of  crops  raised 
of  tbe  same.  I  there,  which  crops  consisted  of  hay,  grain, 

[2]  We  are  of  the  optolon  that  tbe  evidence  |  and  a  garden.     Thomas  H.  Irory  testified 
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that  the  waters  of  Weller  canyon  that  drain 
from  Antelope  plains  were  necessary  for  the 
lands  of  the  "E"  ranch;  that  he  had  irrigated 
the  property  a  good  many  years,  and  found 
that  the  water  would  dry  up  too  early  to 
even  make  a  thorough  crop. 

It  appears  from  the  foregoing  evidence  that 
the  natural  flow  of  the  waters  of  Waller  can- 
yon were  used  by  the  Ivory  family  in  irrigat- 
ing the  "E"  ranch,  during  the  irrigating  sea- 
son, for  a  period  of  over  40  years,  and  that 
during  this  time  nobody  else  made  any  claim 
to  the  said  waters,  or  Interfered  with  them  in 
their  use  of  the  same.  This  evidence  as 
above  stated,  in  our  opinion,  fully  snstaliui 
the  said  findings  of  the  trial  court 

[3]  As  to  the  reservoir  site  and  right  of 
way  described  in  the  complaint,  it  appears 
from  the  record  that  in  the  year  1913  Ed 
Ivory,  Jr.,  made  application  to  the  United 
States  Land  Department  for  the  location  of 
said  reservoir  site  and  right  of  way  therefrom 
down  Weller  canyon  to  the  "E"  ranch  which 
application  was  approved  by  the  United 
States  C<Mnmissloner  on  May  26,  1014.  Prior 
to  this,  on  October  16,  1912,  the  said  Ed 
Ivory  Jr.,  had  appropriated  for  this  reservoir 
1,000  miners'  inches  of  water,  measured  un- 
der a  4  inch  pressure,  flowing  In  Weller 
canyon  during  the  period  of  melting  snow; 
said  water  to  be  restrained  by  means  of  a 
dam,  at  the  point  at  which  this  notice  of 
appropriation  was  posted.  On  December  27, 
1915,  the  said  Ed  Ivory,  Jr!,  by  an  Instrument 
in  writing,  set  out  In  the  complaint,  conveyed 
all  bis  title  and  interest  in  said  reservoir  and 
reservoir  site  to  the  defendant,  for  the  stated 
consideration  of  $260,  and  on  August  7,  1910, 
be  filed  with  the  United  States  Land  Office 
his  relinquishment  of  said  reservoir.  On  the 
same  day  Mary  E.  Ivory,  his  mother,  filed 
with  the  departm«it  an  application  "for  a 
reservoir  and  canal  identical  with  that  there- 
tofore granted  to  Bd  Ivory,  Jr."  The  Land 
Department  refused  to  approve  either  of  the 
applications,  for  the  reason  that  prior  to  Au- 
gust 7,  1916,  said  Ed  Ivory,  Jr.,  had  con- 
veyed said  reservoir  to  the  defendant. 

On  this  feature  of  the  case  two  questions 
are  presented:  (1)  Did  Ed  Ivory,  Jr.,  act  as 
trustee  or  agent  for  the  Ed  Ivory  Land  & 
Live  Stock  Company,  in  locating  and  securing 
the  right  to  the  reservoir  site  and  right  of  way 
therefrom,  described  in  the  complaint;  and  (2) 
Did  the  defendant  take  the  agreement  of  De- 
cember 27,  1915,  from  Ed  Ivory,  Jr.,  with  no- 
flee  that  Oie  said  reservoir  and  right  of  way 
had  been  located  for  the  use  and  benefit  of 
the  Ed  Ivory  Land  &  Live  Stock  Company? 

1.  The  court  found  that  the  plaintiff  was 
the  owner  of  the  "E"  randi,  together  with  the 
right  to  construct  and  maintain  a  reservoir 
and  the  right  of  way  therefrom  down  Weller 
canyon  to  the  said  ranch ;  that  the  reservoir 
flite,  water  right,  and  rig^  of  way  described 
In  the  complaint  were  located,  appropriated, 


selected,  and  secured  for  the  purpose  of 
impounding  the  winter  water  draining  from 
Antelope  plains  and  delivering  the  same  upon 
the  said  "E"  ranch  during  the  irrigating 
season,  to  be  used  thereon  for  Irrigating  the 
crops  thereof,  and  at  all  times  since  the 
selection  thereof  have  been  appurtenant  to 
the  said  ranch;  that  Ed  Ivory,  Jr.,  located 
the  said  reservoir  site,  water  right,  and  right 
of  way  as  the  manager  of  the  said  Ed  Ivory 
Land  &  Live  Stock  Company,  and  that  the 
costs,  charges,  and  expenses  of  making  said 
location,  survey,  and  application  were  paid 
out  of  the  funds  of  the  said  company ;  that 
he  continued  as  a  director  and  general  man- 
ager of  the  said  company  until  October  8, 
1915,  though  he  performed  no  duties  as  man- 
ager after  April,  1913. 

The  foregoing  flndlng  is  fully  supported  by 
the  evidence.  Ed  Ivory,  Jr.,  testified  that  he 
made  the  said  water  appropriation  on  Oc- 
tober 15,  1912,  to  secure  the  water  for  irri- 
gating the  "E"  ranch;  that  he  located  in  his 
own  name  for  the  Ed  Ivory  Lend  &  Uve 
Stock  Company  and  in  the  performance  of  all  ' 
acts  he  was  acting  for  the  said  company  as 
I  its  general  manager;  that  he  made  the  ap- 
plication for  the  reservoir  site,  and  had  a 
survey  made  for  the  benefit  of  the  company, 
and  all  the  costs  and  expenses  of  the  same 
were  paid  out  of  the  funds  of  the  said  com- 
pany ;  that  when  he  filed  on  the  same  he  in- 
tended it  for  the  said  ranch.  It  is  true  tliat 
he  did  testify  that  the  expensea  were  diarged 
up  against  his  salary.  How  tbey  were  ao 
charged  be  does  not  state.  The  conrt,  bow- 
ever,  upon  sufficient  evidence,  found  that  he 
did  not  pay  any  portion  of  said  costs  and  ex- 
penses. 

[4]  2.  As  to  the  defendant  having  notice 
at  the  time  he  took  the  agreement  of  Decem- 
ber 27, 1916,  the  court  found: 

"That  at  the  tune  of  making  and  delivery  of 
the  inatrument  of  December  27, 1916,  and  at  the 
time  of  the  payment  of  the  consideration  speei- 
fled  therein,  the  defendant  knew  that  the  said 
Ed  Ivory,  Jr.,  had  made  such  location,  sur- 
vey, and  application,  and  had  secured  the  right 
from  the  United  States  to  said  water,  water 
right, .  dam,  reservoir  site,  and  right  of  way, 
and  then  held  the  same  as  the  general  manafrer 
of,  to,  and  for  the  use  and  benefit  of  the  Ed 
Ivory  Land  &  Live  Stock  Company,  and  that 
the  company  had  paid  all  the  expenses  incur- 
red in  securing  the  same;  and  that  Bd  Ivory, 
Jr.,  had  no  right,  title,  or  Interest  of  his  own 
therein." 

The  defendant  was  a  neighbor  and  for  over 
30  years  had  an  intimate  acquaintance  with 
the  Ivory  family  and  the  "E"  ranc^.  He 
was  a  witness  at  the  trial  of  this  action,  and 
while  on  the  witness  stand  be  made  the 
following  admission: 

"Q.  Did  you  have  any  knowledge  or  notice  at 
the  time  yon  contracted  for  this  reservoir  from 
Ed  Ivory,  Jr.,  that  the  Bd  Ivory  Land  &  Live 
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Stock  Company  had  any  rights  tn  this  reser- 
Toir?  A.  Well  I  was  told  by  Mr.  Ivory  that  he 
bad  filed  on  it  first  for  the  Land  &  Live  Stock 
Company,  bot  his  father  objected  to  his  taking 
it  for  the  company,  and  he  then  took  it  for  him- 
self indiTidnally." 

Bd  Ivory,  Jr.,  stated  as  a  witness  that  two 
yeartf  before  the  making  of  said  agreement 
he  told  the  defendant  abont  this  reservoir, 
and  what  a  good  thing  it  would  be;  that  they 
went  down  to  the  reservoir  site  together,  and 
be  told  the  defendant  that  there  was  more 
water  than  the  E3d  Ivory  Land  &  Live  Stock 
Company  needed  for  their  ranches,  and  he  told 
him  that  he  had  located  for  the  "B"  ranch. 
The  said  witness  further  stated  that  he  knew 
of  some  work  being  done  there  by  the  defend- 
ant during  1915,  and  prior  to  the  conveyance 
of  December  27,  1915.  "I  talked  to  Mr.  Wlt- 
cher  about  it,  and  we  were  going  to  construct 
the  dam ;  he  was  going  to  furnish  the  money, 
and  I  was  to  be  superintendent  of  the  work, 
and  the  water  was  to  t>e  divided  between  him 
and  the  E<d  Ivory  Land  &  Live  Stock  Com- 
pany." Work  was  commenced,  but  was  sus- 
pended by  the  defendant  upon  Mrs.  Mary  R 
Ivory  threatening  to  commence  an  injunction 
suit  The  defendant  admitted  that  In  1915, 
before  be  purchased,  that  he  had  two  inter- 
views with  Ed  Ivory,  Sr.,  and  Mrs.  Mary  B. 
Ivory  alMUt  this  reservoir;  that  In  one  of 
these  Interviews  he  offered  to  construct  the 
reservoir,  and  they  could  take  their  own  time 
to  pay  for  their  'proportion  of  the  cost  at  6 
per  cent  interest,  and  they  were  to  have  a 
half  interest  In  the  reservoir. 

There  Is  other  and  additional  evidence  In 
the  record  l>earing  upon  this  question,  but  It 
is  unnecessary  to  review  the  same,  as  we  are 
of  the  opinion  that  the  foregoing  is  ample 
and  sufficient  to  sustain  the  finding  of  the 
court  as  to  the  defendant  having  full  notice 
and  Imowledge  as  to  the  rights  of  the  Ei 
Ivory  Land  &  Live  Stock  Company  in  and 
to  said  reservoir  at  the  time  he  received  the 
histrument  of  December  27,  1915. 

[C]  The  defendant  was  not  an  Innocent  pur- 
chaser without  notice;  he  was  given  suffi- 
cient information  to  place  him  on  Inquiry 
long  before  the  transfer  of  December  27, 
1915,  and  was  therefore  chargeable  with 
notice  of  all  facts  which  he  might  have  as- 
certained by  Inquiry.  "Every  person  who 
lias  actual  notice  of  circumstances  sufficient 
to  put  a  prudent  man  upon  inquiry  as  to  a 
particular  fact  lias  constructive  notice  of  the 
fact  itself  in  all  cases  in  which,  by  prosecut- 
ing such  Inquiry,  he  might  have  learned 
such  fact"  Section  19,  Civ.  Code.  A  party 
Iiaving  readily  accessible  means  of  acquiring 
knowledge  of  a  fact  which  he  might  have 
ascertained  by  inquiry.  Is  equivalent  to  no- 
tice and  knowledge  of  it  Montgomery  v. 
Eeppel,  75  Cal.  128,  19  Pac.  178,  7  Am.  St 
Rep.   125.     The  law  inputes  knowledge  of 


facts  to  one  who  has  sufficient  means   of 
knowledge  to  put  him   upon  Inquiry.     San 
Diego,  etc.,  Co.  v.  La  Presa  School  District, 
122  CaL  98,  54  Pac.  628. 
The  Judgment  Is  affirmed. 

We   concur:    HART,    J.;    BURNETT,    J. 


(79  Okl.  124) 

STATE  ex  rel.  DALE  et  al.,  Commissioners,  v. 
VERNOR  et  al.     (No.  9979.) 

(Supreme  Court  of  Oklahoma.    March  28, 

1920.     Behearing  Denied 

Aug.  10,  1920.) 

(Byllttbut  hv  the  Cowrt.) 

1.  Attorney  and  client  ®=>54— Court  may  set 
aside,  oenfirm,  or  modify  report  of  referee  in 
disbarment  proceeding. 

A  referee  in  a  disbarment  proceeding  is  an 
officer  of  the  court,  and  the  court  has  full  au- 
thority to  supervise  and  control  his  report  by 
setting  it  aside,  or  confirming  or  modifying  it 
as  the  facts  and  the  law  require. 

2.  Attorney  and  client  «=>54  —  Findings  and 
conolttslons  In  referee's  report  la  disbarment 
proceeding  not  conelaslve. 

The  report  of  a  referee  appointed  to  take 
evidence  and  report  his  findings  of  fact  and  con- 
clusions of  law  in  a  disbarment  proceeding  is 
not  conclusive  as  to  either  the  findings  of  fact 
or  conclusions  of  law,  but  is  accorded  every 
reasonable  presumption  of  being  correct.  The 
burden  is  on  the  party  attacking  it,  but  it  is 
to  be  freely  set  aside  by  the  court  if  found  to  be 
incorrect. 

3.  Attornsy  and  client  «s>53(l,2)— Innooenoe 
presumed;  truth  of  charges  must  be  proved 
to  a  reasonable  certainty. 

In  a  proceeding  to  disbar  an  attorney  at 
law,  such  attorney  is  presumed  to  be  innocent 
of  the  charges  preferred,  and  to  have  perform- 
ed his  duty  as  an  officer  of  the  court  in  accord- 
ance with  his  oath,  and  the  evidence  in  sup- 
port of  the  charges  must  satisfy  the  court  to 
a  reasonable  certainty  that  the  charges  are 
true,  and  warrant  a  judgment  of  disbarment 

4.  Attorney  and  client  «5>53  (2)— Evidence  held 
to  support  findings  of  referee,  and  to  require 
a  suspension. 

Transcript  of  the  evidence  examined,  and 
held,  that  the  same  supports  the  findings  of 
the  referee,  as  the  «ame  are  modified  by  this 
court  and,  as  so  modified,  are  confirmed  and 
judgment  of  suspension  of  the  respondents  ren- 
dered accordingly. 

Original  action  by  the  State  of  Oklahoma, 
on  relation  of  Frank  Dale  and  others,  com- 
missioners appointed  by  the  Supreme  Court, 
to  Investigate  charges  preferred  against  Vilas 
K.  Vemor  and  Ed.  K.  Brook,  by  petition 
praying  that  they  be  permanently  disbarred. 
Findings  and  conclusions  of  the  referee  con- 
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firmed,  and  respondents  ordered  suspended 
from  practicing  as  attorneys  or  counselors 
at  law  In  the  courts  of  Oklahoma  for  six 
months. 

E.  Ia.  Fulton,  of  Oklahoma  City,  for  plain- 
tUTs  in  error. 

S.  M.  Rutherford  and  NefT  &  Neff,  aU  of 
Muskogee,  for  defendants  in  error. 

JOHNSON,  J.  This  is  an  original  action 
commenced  in  this  court  by  the  state  of  Okla- 
homa, on  relation  of  Frank  Dale,  W.  J.  Hor- 
ton,  and  D.  W.  Maddon,  commissioners  ap- 
IKtlnted  by  this  court  to  investigate  charges 
preferred  against  the  defendants  and  others, 
by  petition  praying  that  the  said  defendants, 
and  each  of  them  be  permanently  disbarred 
from  the  practice  of  law  In  the  state  of  Okla- 
homa, which  petition  alleges,  in  substance,  as 
follows: 

"That  daring  all  the  times  hereinafter  men- 
tioned said  Vilas  K.  Vemor  and  Ed.  K.  Brooks 
were  duly  licensed  and  practicing  attorneys  in 
the  state  of  Oklahoma;  that  each  of  said  de- 
fendants reside  at  Muskogee  in  said  state;  that 
on  and  prior  to  the  Slst  day  of  May,  1917,  one 
Stella  Mason,  formerly  Stella  Manuel,  was  a 
minor  residing  in  the  city  of  Washington,  D.  C, 
and  had  theretofore  been  married  to  one  Isaac 
Mason,  and  as  a  result  of  said  marriage  there 
had  been  bom  one  child,  at  that  time  aged 
about  one  year  old;  that  said  Stella  Mason 
from  inheritance  became  possessed  of  valua- 
ble real  estate  situated  in  the  county  of  Okmul- 
gee, state  of  Oklahoma,  and  which  was  highly 
valuable  by  reason  of  oil  and  gas  deposits,  and 
said  properties  were  under  the  care  of  a  guard- 
ian who  resided  in  Muskogee  county,  Okl.,  that 
the  title  to  said  pr<^erties  had  long  theretofore 
been  lestablisbed  in  said  Stella  Mason,  and  on 
May  21,  1917,  at  midnight  of  said  date,  she 
would  reach  the  age  of  18  years,  at  which  time 
she  would  be  entitled  to  receive  from  the  hands 
of  the  guardian  all  of  the  properties  hereinbe- 
fore mentioned;  that  said  defendants,  Vilas 
K.  Vemor  and  Ed.  K.  Brooks,  well  knowing 
that  said  Stella  Mason  would,  upon  the  2l8t 
day  of  May,  1917,  reach  the  age  of  her  major- 
ity, and  upon  said  date  become  possessed  of 
properties  hereinbefore  referred  to,  conceived 
the  idea  of  getting  control  of  the  properties 
belonging  to  said  Stella  Mason  and  using  their 
offices  as  attorneys  to  exploit  and  rob  said  es- 
tate, and  for  the  purpose  of  carrying  out  said 
plan,  so  formed  as  aforesaid,  induced  one  A.  G. 
W.  Sango,  a  colored  lawyer  of  doubtful  reputa- 
tion, residing  in  the  city  of  Muskogee,  to  un- 
dertake to  bring  from  the  city  of  Washington, 
D.  C,  to  the  city  of  Muskogee  said  Stella  Ma- 
son, in  order  that  they  might  by  devious  and 
sundry  methods,  more  particularly  hereinafter 
described,  procure  contracts  with  said  Stella 
Mason  which  would  given  them  an  opportunity 
to  further  their  purpose  of  exploiting  said  es- 
tate for  their  benefit;  that  in  pursuance  to  said 
arrangement  with  said  Sango,  said  Sango  went 
to  the  city  of  Washington,  D.  C,  accompanied 
by  other  parties,  and  by  false  and  misleading 
statements,  to  the  effect  that  Isaac  Mason,  the 
husband  of  Stella  Mason,  would  rob  said  Stella 


Mason  of  all  of  her  property  unless  she  left 
him,  and  the  further  statement  to  the  effect 
that  it  was  necessary  for  Stella  Mason  to  go 
to  the  city  of  Muskogee,  state  of  Oklahoma,  in 
order  to  receive  her  property  and  interest  in 
her  estate,  and  that  it  would  be  necessary  for 
her  to  employ  some  strong  and  influential  law- 
yers to  protect  her  interest  in  order  for  her  to 
come  into  possession  of  her  estate,  said  Sango 
carrying  out  the  purpose  of  said  Vilas  K.  Ver- 
nor  and  Ed.  K.  Brook  to  induce  Stella  Mason  to 
leave  Washington,  D.  C,  and  to  go  to  the  city 
of  Muskogee,  Okl.;  that  said  Sango  in  the  fur- 
therance of  said  design,  and  with  the  knowl- 
edge of  Vilas  K,  Vemor  and  Ed.  K.  Brook, 
defendants  herein,  upon  the  arrival  of  the  said 
parties  at  Muskogee,  placed  tbe  said  Stella  Ma- 
son in  a  hotel  in  said  city  of  Muskogee,  where 
she,  together  with  her  husbsnd,  who  had  in- 
sisted on  coming  with  her  to  Muskogee,  took 
up  their  abode;  that  they  arrived  at  Muskogee 
about  May  8,  1917;  that  immediately  upon  the 
arrival  at  Muskogee,  and  for  the  purpose  of 
carrying  out  more  fully  their  design  and  pur- 
pose, said  defendants,  together  with  one  J. 
Coody  Johnson,  a  disreputable  colored  attorney, 
began  a  systematic  course  of  effort  to  induce 
Stella  Mason  to  separate  from  her  husband, 
Isaac  Mason,  and  procure  from  him  a  divorce: 
that  said  Sango,  under  an  agreement  herein- 
before mentioned,  under  which  he  went  to  tbe 
city  of  Washington,  D.  C,  for  the  purpose 
aforementioned,  was  to  become  a  party  to  a 
contract,  to  be  entered  into  upon  the  part  of 
Stella  Mason  on  one  side  and  Vilas  K.  Vernor 
and  Ed.  K.  Brook,  defendants  herein,  and  A. 
G.  W.  Sango  on  the  other  side,  by  which  and 
under  which,  an  employment  of  said  attorneys 
was  to  be  made,  giving  to  said  attorneys  con- 
'trol  over  the  property  belonging  to  the  said 
Stella  Mason,  tiie  control  of  which  would  come 
to  her  upon  reaching  her  majority;  that  said 
Vilas  K.  Vernor  and  EA.  K.  Brook,  defendants 
herein,  together  with  said  Sango  and  said 
Johnson,  in  tbe  prosecution  of  their  designs 
induced  said  Stella  Mason  to  leave  ber  husband 
and  go  to  another  place  in  the  dty  of  Musko- 
gee, where  she  was  kept  and  held  in  order  to 
prevent  her  husband,  Isaac  Mason,  from  in  any 
manner  seeing  ber,  and  in  carrying  out  said 
purpose  guards  were  employed  by  Vilas  K. 
Vernor  and  Ed.  K.  Brook  and  said  Sango,  and 
said  Stella  Mason  was  told  that  it  was  neces- 
sary to  have  her  guarded,  in  order  that  the 
husband,  Isaac  Mason,  would  not  undertake  to 
steal  their  child;  that  Isaac  Mason  being  de- 
sirous of  continuing  the  marriage  relationship 
between  himself  and  wife,  and  having  done 
nothing  whatever  to  induce  his  wife  to  leav«> 
him,  undertook  to  visit  and  confer  with  his 
wife  while  she  was  so  held  under  guard  as 
aforesaid,  and  upon  his  going  to  said  premises 
in  the  afternoon  and  in  a  proper  manner  under- 
taldng  to  confer  and  consult  with  his  wife,  he 
was,  by  a  sham  and  groundless  complaint  made 
by  said  Sango,  caused  to  be  arrested  by  the 
city  authorities  of  Muskogee,  and  thereby,  and 
in  the  manner  aforesaid,  being  prevented  from 
conferring  and   consulting  with   his   wife. 

"Your  relators  further  state  that  shortly 
prior  to  midnight  May  21,  1917,  at  the  time 
when  said  Stella  Mason  would  arrive  at  her  ma- 
jority, said  defendants,  Vilas  K,  Vemor  and  Ed. 
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K.  Brooks  and  said  Sango  had  prepared  a  writ- 
ten contract  to  be  signed  by  said  Stella  Mason 
as  tbe  party  of  the  first  part,  and  Vilas  K. 
Vemor  and  Rd.  K.  Brook  as  parties  of  the  sec- 
ond part,  and  arranged  with  said  Sango  and 
other  parties  to  have  said  Stella  Mason  at  the 
office  of  Vilas  K.  Vemor  to  meet  said  Vemor 
and  said  Brook,  and  execute  the  contract  and 
in  pnrsnance  to  said  plan,  and  as  a  result  of 
said  plan  said  Stella  Mason  was  taken  to  the 
office  of  said  Vilas  K.  Vemor,  where  she  met 
said  Vemor  and  Brook  and  other  parties  act- 
ing in  the  Interest  of  said  defendants  Vemor 
and  Brook,  and  was  there  Induced  to  sign  a 
contract  of  employment,  whereby  she  under- 
took to  turn  over  to  said  Vemor  and  Brook  her 
property  interests,  a  trae  copy  of  which  said 
contract  is  attached  hereto,  made  a  part  here- 
of, and  marked  'Exhibit  A';  that  under  the 
terms  of  said  contract  among  other  things  it 
was  stipulated  and  agreed  that  said  contract 
should  run  for  a  period  of  five  years,  and  said 
Vemor  and  Brook  for  their  legal  services  should 
receive  as  compensation  the  sum  of  $5,000  per 
annum,  payable  yearly  and  in  advance,  and  that 
they  should  become  and  remain  during  said  pe- 
riod of  time  the  sole  attorneys  of  said  Stella 
Mason,  and  should  have  sole  charge  of  any  lit- 
igadon  which  might  arise  in  matters  growing 
out  of  her  property  interests,  and  your  rela- 
tors state  that  at  the  time  said  contract  was  en- 
tered into  said  Stella  Mason  had  no  litigations 
pending,  and  had  no  reason  to  believe  or  ex- 
pect litigation  growing  out  of  her  right  of  pos- 
session to  the  estate  she  was  about  to  take 
over;  that  there  were  no  unsettled  matters 
involved  in  the  procurement  by  her  of  all  of 
the  estate  to  which  she  was  entitled;  that  the 
control  of  said  estate  was  at  that  time  pending 
in  tbe  county  court  of  Muskogee  county,  and 
theretofore  had  been  handled  and  conserved  by 
a  guardian  who  was  under  bond,  and  who  was 
bound  to  account  for  and  turn  over  to  her  the 
entire  interest  in  said  estate  to  wtiich  she  was 
entitled;  that  at  the  time,  to  wit,  just  after 
midnight  May  21,  1917,  when  this  contract  was 
entered  into  at  the  office  of  said  Vilas  K.  Ver- 
nor,  said  Stella  Mason  was  not  represented 
by  her  guardian,  or  any  other  person  who  was 
competent  and  qualified  to  act  as  a  friend  or 
advise  her  in  her  behalf,  and  the  purpose  of 
inducing  her  to  go  to  the  office  at  midnight  and 
enter  into  said  contract  was,  as  your  relators 
allege  and  aver,  to  take  an  undue  and  uncon- 
scionable advantage  of  her  ignorance  of  her 
lack  of  skill  and  experience  in  the  handling  of 
her  business  affairs,  and  your  relators  further 
•liege  that  said  contract  was  unconscionable  in 
its  terms  in  this,  to  wit:  That  it  exacted  a 
compensation  beyond  any  probable  needs;  that 
said  defendant  attorneys  in  procuring  said  con- 
tract were  guilty  of  grossly  unprofessional 
conduct,  liighly  prejudicial  to  the  standing  and 
reputation  of  the  bar,  and  were  guilty  of  prac- 
ticbig  fraud  and  deceit  upon  said  Stella  Ma- 
■on,  and  did  procure  said  contract  for  tbe  pur- 
pose of  permitting  them  to  unlawfully  and  cor- 
ruptly exploit  the  estate  and  property  of  said 
Stella  Mason. 

"And,  further,  your  relators  say  that  in  the 
carrying  out  of  the  design  to  exploit  said  es- 
tate as  hereinbefore  mentioned  said  defendants 
•ppUe4  and  appropriated  to  their  individual  ns« 
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$5,000  of  the  money  of  said  Stella  Mason,  and, 
to  secure  the  balance  of  said  sum  of  $25,000, 
immediately  after  procuring  said  contract  caus- 
ed the  same  to  be  filed  of  record  at  Okmulgee, 
in  Okmulgee  county,  Okl.,  the  county  in  which 
all  of  the  estate  of  said  Stella  Mason  was  lo- 
cated, thereby  incumbering  said  estate  with  an 
instrument  in  the  nature  of  a  mortgage,  and 
placing  a  cloud  upon  the  title  of  said  Stella  Ma- 
son in  and  to  all  her  said  estate,  all  of  which 
was  done  in  furtherance  of  the  unlawful  and 
unprofessional  purpose  of  said  defendants,  as 
hereinbefore  mentioned,  in  the  procurement  of 
said  contract,  and  your  relators  say  jthat  said 
conduct  was  unethical,  grossly  unprofessional, 
and  highly  prejudicial  to  tbe  profession  of  law 
and  standing  of  the  legal  fraternity,  and  done 
and  performed  by  said  defendants  with  the  view 
to  unlawfully  and  corruptly  procure  from  said 
estate  moneys  to  which  they  were  in  no  manner 
entitled,  and  for  their  conduct  your  relators  ask 
that  said  defendants  and  each  of  them  be  per- 
manently disbarred  from  the  further  practice  of 
law  in  the  state  of  Oklahoma. 


"Second  Cause  of  Action. 

"For  a  further  and  second  cause  of  action 
against  the  said  defendants,  Vilas  K.  Vemor 
and  Ed.  K.  Brook,  your  relators  state  that  they 
make  all  of  the  allegations  of  the  first  cause 
of  action  which  are  pertinent  to  this,  the  sec- 
ond cause  9f  action,  a  part  of  said  second  cause 
of  action  to  the  same  extent  as  if  fully  set  forth 
and  repleaded  herein,  and  further  allege  that 
on  or  about  the  28th  day  of  May,  1917,  one 
Isaac  Mason,  the  husband  of  Stella  Mason,  com- 
menced an  action  in  the  county  court  of  Musko- 
gee county,  Okl.,  wherein  he  sought  to  have 
Stella  Mason  adjudged  to  be  an  incompetent 
and  to  have  a  guardian  appointed  to  conserve 
her  estate,  and  employed  as  his  attorneys  for 
the  prosecution  of  said  action  a  firm  of  law- 
yers, to  wit,  Stuart  &  Brown,  and  one  S.  V. 
O'Hare,  all  attorneys  at  law,  regularly  licensed 
and  practicing  in  Muskogee  and  residing  in  said 
city;  that  thereafter,  and  on  or  about  the  Slst 
day  of  May  1917,  said  Vilas  K.  Vernor,  in  con- 
junction with  said  defendant  Ed.  K.  Brook,  pre- 
tending to  represent  said  Stella  Mason  as  her 
attorneys,  and  knowing  that  said  action  above 
referred  to  had  been  commenced  by  said  Isaac 
Mason,  and  knowing  also  that  said  Stuart  & 
Brown  and  S.  V.  O'Hare  were  his  attorneys,  in- 
duced the  said  Isaac  Mason  to  go  to  tbe  office 
of  said  Vilas  K.  Vernor  and  in  tbe  absence  of 
his  attorneys,  Stuart  &  Brown,  and  S.  V. 
O'Hare,  and  in  disregard  of  their  duties  to- 
wards said  last-named  attorneys,  and  without 
their  knowledge  or  consent,  and  in  their  ab- 
sence, represented  to  said  Isaac  Mason  that 
the  cause  of  action  which  he  had  instituted  was 
one  which  could  not  be  maintained,  and  stated 
to  said  Isaac  Mason  that  he  must  dismiss  said 
action,  and  that  it  was  dangerous  for  him  to  at- 
tempt to  stay  in  the  dty  of  Muskogee  or  state 
of  Oklahoma,  and  that  be  could  be  arrested  if 
be  remained  in  said  city  and  state,  and  by  said 
threats  and  intimidations,  and,  by  holding  out 
to  liim  the  promise  of  the  payment  of  the  sum 
of  $3,000  by  way  of  compromise  between  him- 
self and  wife,  did  induce  the  said  Isaac  Mason 
to   prepare   for   filing   a   written   dismissal  ot 
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said  action,  m  bronght  as  aforesaid  against 
his  wife,  to  declare  her  an  incompetent  and  to 
have  a  guardian  appointed  to  conserve  her  es- 
tate, and  procured  from  the  county  judge  of 
Muskogee  county  a  large  sum  of  money,  the 
exact  amount  being  unknown,  of  the  funds  of 
said  Stella  Mason,  and  paid  to  said  Isaac  Mason 
the  sum  of  about  $2,000  of  said  sum  so  pro- 
cured, and  induced  said  Isaac  Mason  to  under- 
take to  immediately  leave  the  city  of  Muskogee, 
and  secrete  himself  so  that  his  attorneya,  Stuart 
&  Brown  and  S.  V.  O'Hare,  would  have  no 
knowledge  of  his  whereabouts,  and  would  b« 
unable  to  procure  said  Isaac  Mason  to  hare 
him  rescind  his  action  in  the  dismissal  of  said 
cause.  Wherefore  your  relators  pray  that  said 
defendants,  and  each  of  them,  be  permanently 
disbarred  frbm  the  practice  of  law  in  the  state 
of  Oklahoma. 

"^Third  Canse  of  AcUon. 

"For  a  third  and  further  cause  of  action 
against  said  defendants,  and  each  of  them, 
your  relators  state  that'  they  make  all  of  the 
allegations  in  the  first  and  second  causes  of  ac- 
tion a  part  of  this  the  third  cause  of  action  as 
fully  and  complete  as  if  set  forth  herein  and  re- 
pleaded, and  further  allege  that  on  or  about 
the  28th  day  of  May,  1917,  hi  the  dty  of  Mus- 
kogee, state  of  Oklahoma,  said  defendants,  for 
the  purpose  of  obtaining  an  unlawful  and  nn- 
professional  advantage  over  one  Isaac  Mason, 
induced  one  G.  Benjamin  Jefferson  to  under- 
take to  act  as  attorney  of  said  Isaac  Mason  in 
the  procurement  of  a  dismissal  of  an  action 
theretofore  brought  by  said  Isaac  Mason  against 
Stella  Mason  to  have  her  declared  an  incompe- 
tent, and  to  have  a  guardian  appointed  to  con- 
serve her  estate,  and,  at  the  time  of  the  pro- 
curing of  said  C.  Benjamin  Jefferson  to  act  as 
aforesaid,  said  defendants  well  knew  that  said 
Isaac  Mason  was  represented  in  said  litigation 
by  competent  and  reputable  attorneys,  to  wit, 
Stuart  &  Brown  and  S.  V.  O'Hare,  and  also 
well  knowing  that  said  Stuart  &  Brown  and  8. 
V.  O'Hare,  if  called  upon,  would  not  consent 
or  consider  the  question  of  a  dismissal  of  said 
action  so  brought  by  said  Isaac  Mason  as  afore- 
said; that  in  order  to  procure  the  services  of 
said  C.  Benjamin  Jefferson,  said  defendants 
agreed  with  said  O.  Benjamin  Jefferson  that 
they  would  not  resist  the  application  of  said 
Jefferson  for  a  large  allowance  to  bint  of  a 
guardian's  fee  in  the  handling  of  the  estate  of 
Stella  Mason,  said  Jefferson  being  the  guardian 
of  the  estate,  and  further  agreeing  with  said 
Jefferson  that  they  would  assist  blm  in  procur- 
ing from  said  Isaac  Mason  a  large  fee  under 
the  pretense  that  he  was  acting  as  Isaac  Ma- 
son's attorney;  that  said  Jefferson,  in  pursu- 
ance to  said  purpose  of  inducing  said  Isaac' 
Mason  to  come  to  the  office  of  Vilas  K.  Vemor, 
there  met  said  Isaac  Mason,  and  together  with 
said  Jefferson,  and  in  the  absence  of  Isaac  Ma- 
son's attorneys,  and  after  being  advised  by 
said  Isaac  Mason  that  he  wanted  to  send  for 
his  attorneys,  by  threats  and  intimidation  and 
promises  of  payment  of  money,  to  wit,  the  sum 
of  $3,000,  induced  the  said  Isaac  Mason  to  sign 
a  dismissal  of  the  action  pending  in  the  county 
court  against  his  wife  to  declare  her  an  incom- 
petent, and  to  have  some  person  appointed  as 
guardian  of  her  estate,  and  procured  from  the 


county  court,  ostensibly  for  the  purpose  of 
compromising  the  action  between  Isaac  Mason 
and  Stella  Mason  and  settling  their  property 
rights  and  differences,  the  sum  of  $3,000,  claim- 
ing that  said  sum  was  to  be  paid  to  Isaac  Ma- 
ison,  that  the  money  was  taken  to  the  office 
of  Vilas  K.  Vemor  and  turned  over  to  said 
Jefferson,  he  retaining  for  his  alleged  profes- 
sional services  in  procuring  said  compromise 
the  sum  of  $1,000,  and  your  relators  state  that 
said  defendants  Vemor  and  Brook  well  knew 
at  that  time  that  said  Jefferson  was  not  the  at- 
torney who  brought  said  action  for  said  Isaac 
Mason,  and  well-  knew  that  said  Stuart  &  Brown 
and  S.  V.  O'Hare  were  representing  said  Isaac 
Mason  in  said  litigation,  and  that  they  were 
reputable  attorneys,  and  that  they  would  resist 
any  action  upon  the  part  of  said  defendants  in 
bringing  the  dismissal  of  said  action,  and  well 
knew  that  said  Jefferson  was  not  in  fact  prop- 
erly representing  said  Isaac  Mason  in  said 
settlement,  and  well  knew  that  they  were  taking 
unconscionable  advantage  of  said  Isaac  Mason 
in  inducing  him  to  dismiss  said  action,  and  well 
knew  that  they  were  acting  in  an  unprofession- 
al way  towards  reputable  and  competent  at- 
torneys. Wherefore,  your  relators  ask  that 
said  defendants,  and  each  of  them,  be  perma- 
nently disbarred  from  further  practicing  law  in 
the  state  of  Oklahoma. 

"Fourth  Cause  of  Action. 

Tor  a  further  and  fourth  canse  of  action 
against  said  defendants,  and  each  of  them,  your 
relators  state  that  they  make  all  of  the  allega- 
tions of  the  preceding  and  foregoing  causes  of 
action  In  so  far  as  they  are  pertinent  a  part 
of  this  the  fourth  cause  of  action  as  If  fully 
set  forth  and  repleaded  herein,  and  further  al- 
lege: That  on  and  prior  to  May  21,  1917,  one 
Stella  Mason,  formerly  Stella  Manuel,  a  minor, 
was  possessed  of  a  large  and  valuable  estate, 
consisting  of  oil  and  gas  lands  and  the  products 
thereof,  located  in  Okmulgee  county,  state  of 
Oklahoma;  that  her  property  interests  in  the 
eatate  were  under  the  charge  of  a  guardian,  one 
O.  Benjamin  Jefferson,  and  said  guardianship 
proceedings  were  pending  in  the  county  court  of 
Muskogee  county,  Okl. ;  that  she  became  of  age 
at  midnight  May  21,  1917;  that  all  of  her  prop- 
erty interests  were  under  the  charge  of  said 
guardian  and  the  county  court  of  Muskogee 
county,  Okl.;  that  there  were  no  suits  pending 
against  said  guardian  or  minor,  and  the  estate 
was  in  no  manner  involved  in  litigation;  that 
there  were  no  reasonable  grounds  to  appre- 
hend litigation  growing  out  of  the  affairs  of 
said  estate  or  the  interest  of  said  minor  in  said 
estate;  that  notwithstanding  such  fact,  said 
defendants,  as  hereinbefore  set  forth,  under- 
took by  fraudulent  and  deceitful  methods  to 
have  themselves  appointed,  under  the  contract 
hereinbefore  referred  to  and  made  a  part  here- 
of, and  marked  'Exhibit  A,'  attorneys  of  the 
property  interests  and  affairs  of  said  Stella  Ma- 
son, and  as  hereinbefore  set  forth  did  procure 
a  contract  from  her,  giving  to  said  defendants 
for  a  period  of  five  years  the  sum  of  $5,000 
per  annum,  payable  annually  in  advance,  as  a 
fee  and  condderation  running  to  them  to  look 
after  her  property  interests  and  any  litiga- 
tion which  might  arise  in  the  future;  that  in 
carrying  out  said  contract,  and  with  the  design 
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of  ezploitlDg  said  estate,  said  defendants  wrong- 
fully appropriated  to  themselves  $5,000  of  the 
moneys  of  said  estate,  and  wroosfully  and 
fraudulently  entered  into  the  aereements  and 
arrangements  with  other  parties  hereinbefore 
mentioned  to  pay  said  parties  unlawfully  from 
the  funds  of  said  estate  large  sums  of  money, 
and  in  carrying  out  said  design  fraudulently  and 
purposely  exploited  said  estate,  and  used  of 
the  funds  of  said  estate,  in  various  ways  which 
were  unnecessary  to  properly  conserve  said 
estate,  'the  sum  of  approximately  |15,000, 
which  expenditures  from  the  funds  of  said  es- 
tate were  unnecessary  and  wasteful,  and  known, 
or  should  have  been  known,  to  have  been  un- 
necessary and  wasteful  by  said  defendants; 
that  said  sums  of  money  so  paid  out  as  afore- 
said were  done  in  furtherance  of  their  own 
scheme  and  plan,  and  to  aid  therein  said  scheme 
and  plan  of  exploiting  for  their  own  advantage 
the  funds  of  said  estate." 

Defendants  filed  their  answer,  denying  the 
material  allegations  contained  in  the  peti- 
tion, except  they  admit  the  making  of  the 
contract,  a  copy  of  which  was  attached  to 
the  petition,  and  alleging  that  the  services 
proposed  to  be  rendered  were  fairly  and  rea- 
sonably worth  the  amount  agreed  to  be  paid 
therefor. 

The  cause  was  referred  to  Hon.  P.  D. 
Brewer,  of  Oklahoma  City,  with  directions 
to  make  a  report  of  findings  of  fact  and  con- 
clusions of  law,  who,  in  pursuance  of  the 
order  of  reference,  heard  the  testimony,  and 
thereafter  made  and  filed  bis  report  in  which 
It  Is  found  as  follows: 

'Vindfaigs  of  Fact 

"1.  The  charges  resulting  in  this  petition  for 
disbarment  against  respondents  Vilas  K.  Vernor 
and  E!d.  K.  Brook,  grew  out  of  certain  relations 
and  contracts  they  had  with  one  Stella  Mason; 
and  your  referee  finds  that  the  said  Stella  Ma- 
son's maiden  name  was  Stella  Manuel;  that 
she  was  a  negro  orphan  girl  during  the  year 
191S,  owning  some  land  in  the  Creek  Nation  un- 
der oil  and  gas  lease  to  the  Prairie  Oil  &  Oas 
Company,  who  developed  the  same  and  discov- 
ered large  quantities  of  oil  therein;  that  one  C. 
Benjamin  Jefferson,  a  colored  lawyer,  was  the 
duly  appointed,  qualified,  and  acting  guardian 
of  said  Stella  Iklason  and  of  her  estate;  that 
about  June,  1915,  the  said  Stella  Mason  was 
taken  to  the  city  of  Washington,  D.  0.,  where 
■he  met  and  shortly  thereafter  married  one 
Isaac  Mason;  that  the  said  Isaac  Mason  was 
a  colored  man  of  fair  intelligence,  who  had  at- 
tended school  at  Howard  College,  and  was  at 
the  time  of  his  marriage  and  thereafter,  when 
mentioned  herein,  employed  in  some  clerical 
capacity  in  the  United  States  Treasury  Depart- 
ment at  Washington,  D.  C;  that  in  1916,  a 
child  was  born  to  the  said  Isaac  Mason  and 
Stella  Mason;  that  the  said  Stella  Mason,  n6e 
Manuel,  became  of  age  at  midnight  on  May 
20,  1917;  that  prior  to  Bfay  1,  1917,  Lula  Hen- 
dricks, a  half-sister  of  Stella  Mason,  and  other 
colored  people  and  relatives  from  Oklahoma, 
together  with  a  colored  lawyer,  one  Coody 
Johnson,  viaited-  the  Masons  at  their  home  in 
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Washington,  D.  O.,  the  said  Lnla  Hendricks 
probably  making  more  than  the  one  trip  before 
the  said  May  1, 1917.  On  her  last  trip  before  said 
date,  the  presence  of  Lula  Hendricks  there  and 
her  association  with  Stella  Mason  seems  to 
have  become  objectionable  to  Isaac  Mason  and 
possibly  others,  and  she  was  notified  to  leave 
there.  The  evidence  as  to  just  how  this  came 
about  is  obscure,  but  she  returned  to  Okla- 
homa. Thereafter,  and  about  May  1,  1917,  she 
saw  one  A.  G.  W.  Sango,  a  colored  lawyer  of 
Muskogee,  OkL,  or  he  saw  her;  at  any  rate  it 
was  arranged  between  Lula  Hendricks  and  her 
husband,  Will  Hendricks,  and  the  said  A.  O.  W. 
Sango  that  they  would  all  three  go  to  Washing- 
ton City.  The  said  Sango  borrowed  the  money 
to  pay  the  expenses  of  the  three  on  the  trip. 
They  went  to  Washington,  D.  C,  and  prevailed 
upon  Stella  Mason  to  return  to  Oklahoma,  claim- 
ing to  her  that  she  should  be  in  Oklahoma  at  the 
time  of  arriving  at  her  majority,  so  as  to  have 
an  accounting  with  her  guardian  and  be  there 
to  receive  her  estate  from  him.  Her  husband, 
Isaac  Mason,  determined  to  accompany  them, 
and  did  so.  The  party  arrived  in  Muskogee, 
Okl.,  about  May  10,  1917,  and  on  the  day  after 
their  arrival.  Mason  and  his  wife  obtained  board 
and  lodging  with  a  colored  woman  named  Eliza 
Bailey,  Lula  Hendricks  and  her  husband  being 
with  Stella  practically  all  of  the  time.  After  a 
few  days  at  Eliza  Bailey's,  Stella  became  es- 
tranged from  her  husband,  Isaac  Mason,  and 
he  was  practically  compelled  to  leave  said 
boarding  house;  at  least,  he  did  so,  and  went 
elsewhere  to  stay  in  Muskogee.  Two  or  three 
days  before  Stella  was  to  become  of  age  on  May 
20,  1917,  she  was  sent  or  went  to  the  house 
of  a  colored  doctor  named  Smith  in  Muskogee 
to  stay,  and  the  colored  lawyer,  Sango,  put  a 
man  at  the  Smith  home  to  guard  the  house  for 
the  purpose,  as  Sango  claims,  of  protecting 
Stella  from  her  husband,  Isaac  Mason. 

"The  respondents,  after  their  contract  with 
Stella,  hired  a  guard  to  stay  where  she  was 
staying.  That  while  Stella  was  at  the  Smith 
home,  Isaac  Mason  went  there  in  an  attempt 
to  see  his  wife;  he  was  refused  admittance, 
but  heard  Sango  talking  in  the  room  with  oth- 
er colored  people.  In  the  meantime,  Isaac  Ma- 
son heard  Sango  call  the  police.  Mason  then 
waited  in  the  vicinity  until  the  policemen  ar- 
rived, when  he  was  taken  to  jail,  where  a  col- 
ored friend  made  a  small  cash  deposit  and  ob- 
tained his  release.  Isaac  Mason  was  never 
prosecuted  on  this  charge.  A  few  days  before 
May  20,  1917,  Lula  Hendricks  and  her  hus- 
band. Will  Hendricks  and  Stella  Mason,  visit- 
ed the  office  of  the  respondents  herein,  and  be- 
gan negotiating  with  them  regarding  employ- 
ing them  to  represent  Stella  and  her  estate. 

"The  proof  shows  that:  Stella  went  to  the 
office  of  respondent  Vernor  on  Saturday  before 
May  20,  1917.  That  on  Sunday,  Stella  went 
away  from  Muskogee,  Okl.,  to  Taft,  Okl.,  and 
returned  to  Muskogee  on  Sunday  night.  May 
20,  1917,  but  before  going  to  Taft,  it  was  ar- 
ranged between  Stella,  her  sister,  her  brother- 
in-law,  and  other  colored  friends  and  asso- 
ciates, and  also  with  Mr.  Vernor  and  Mr.  Brook, 
the  respondents,  that  Stella  would  go  to  the 
office  of  respondent  Brook  immediately  after 
midnight  on  May  20,  1917,  for  the  purpose  of 
negotiating  and  entering  into  a  contract  from 
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the  employment  of  these  respondent!.  That 
upon  returning  from  Taft  that  night  to  Masko- 
gee,  these  colored  people,  including  Stella,  went 
to  respondent  Brook's  office  vhere  they  were 
shown  a  typewritten  contract  already  prepared, 
employing  respondents  as  Stella's  attorneys. 
This  contract  was  discussed  to  some  extent 
and  read,  and  shortly  after  midnight,  and  within 
an  hour  after  she  became  of  age,  executed  be- 
tween Stella  and  the  respondents.  The  color- 
ed lawyer,  Sango,  was  not  at  this  meeting;  nei- 
ther was  Isaac  Mason,  Stella's  husband,  there. 
This  contract  may  be  found,  commencing  at 
page  23  of  the  transcript,  and,  in  substance,  is 
a  contract  of  employment,  whereby  Stella  Ma- 
son employed  the  respondents  herein  jointly 
and  severally  as  her  sole  and  only  attorneys 
at  law  for  a  term  and  period  of  fire  years 
from  its  date  for  the  sum  of  $5,000  for  each 
and  every  year  thereof,  payable  annually  in 
advance.  That  said  contract  by  its  terms  was 
in  such  form  as  to  constitute  a  mortgage  on 
the  oil-producing  lands  of  Stella  Mason  to  se- 
cure the  full  and  faithful  payment  of  the  $25,- 
000  provided  therein,  the  same  to  be  a  first 
lien  on  the  land,  and  to  be  capable  of  enforce- 
ment as  a  mortgage,  and  this  document,  at 
about  9  o'clock  in  the  morning  of  May  21,  1917, 
after  her  signing  it,  after*  midnight  on  the 
same  morning  at  Muskogee,  was  filed  for  rec- 
ord in  Okmulgee,  Okmulgee  county,  Okl., 
wherein  said  lands  were  situated. 

"(2)  At  the  time  of  the  contract  between 
Stella  Mason  and  the  respondents  herein,  her 
guardian  O.  Benjamin  Jefferson  had  in  his  pos- 
session of  liquid  assets  belonging  to  her  estate 
approximately  $67,000,  the  same  consisting  of 
mortgages,  notes,  time  deposits  in  banks  and 
other  securities,  in  addition  to  the  lands  which 
were  producing  oil.  That  Stella's  estate  at 
that  time  was  of  the  value  approximately  of 
$116,000  to  $136,000,  but  under  the  evidence 
the  respondents  at  the  time  of  making  the  con- 
tract believed  the  estate  to  be  of  mudi  greater 
value.  That  within  a  very  short  time  after 
said  contract  of  employment  of  respondents, 
Stella's  guardian,  0.  Benjamin  Jefferson,  went 
with  the  respondents  to  the  judge  of  the  county 
court  of  Muskogee  county,  Okl.,  he  being  a 
brother  of  respondent  Vernor,  and  turned  over 
into  the  judge's  keeping  such  assets  of  the  es- 
tate as  were  subject  to  delivery,  such  as  notes, 
mortgages,  and  time  certificates  of  deposit,  and 
filed  his  final  Report  as  guardian,  and  on  or 
about  May  25,  1917,  certificates  of  deposit  ag- 
gregating $20,000  were  turned  over  to  Stella 
Mason  or  her  attorneys,  the  respondents  here- 
in. These  certificates  were  converted  into  cash, 
and  between  the  dates  of  her  becoming  of  age 
on  May  21,  1917,  and  June  1,  1917,  SteUa  Ma- 
son had  disposed  of  these  funds  in  substantially 
the  following  manner;  $5,000  to  the  respond- 
ents for  their  first  yearly  payment;  $4,000  to 
O.  Benjamin  Jefferson,  her  guardian;  $1,500 
to  other  attorneys  who  had  attended  to  some 
matters  for  the  estate;  $3,000  in  settlement 
with  Isaac  Mason;  nearly  $2,000  for  an  auto- 
mobile and  repairs;  nearly  $1,000  for  furni- 
ture. So  that,  within  a  very  short  time,  ap- 
proximately within  two  weeks  after  becoming 
of  age,  she  had  received  and  disposed  of  all  of 
this  ^0,000  turned  over  to  her,  except  a  few 
hundred  dollars,  and  had  placed  a  lien  on  her 


oil-produdng  lands,  as  above  stated.  The  $4,- 
000  paid  to  Jefferson,  her  guardian,  was  upon 
the  advice  of  respondents,  and  was  by  way  of 
compromise  of  a  claim  of  $5,000  he  had  put 
in  against  the  estate  under  the  contention  that 
he  was  entitled  to  extra  compensation  for  serv- 
ices rendered  therein,  although  he  had  been 
allowed  payment  for  his  services  up  to  and  in- 
cluding February  17,  1917,  immediately  prior  to 
his  receiving  this  sum  about  the  26th  of  May, 
1917. 

"(3)  I  find  from  the  evidence  that  shortly 
after  May  21,  1917,  Isaac  Mason  filed  a  peti- 
tion in  the  county  court  of  Muskogee  county, 
Okl.,  asking  that  a  guardian  be  appointed  for 
his  wife,  Stella,  on  the  ground  of  her  incompe- 
tency and  inability  to  handle  her  estate;  that 
in  this  proceeding  a  firm  of  lawyers,  Brown  & 
Stuart,  and  S.  V.  O'Hare,  represented  Isaac 
Mason;  that  upon  learning  of  this  proceeding 
the  respondent  Vernor  placed  what  funds  Stella 
Mason  had  remaining  in  his  individual  name 
in  the  bank,  as  he  explained,  for  the  purpose 
of  preventing  them  being  tied  up;  that  about 
May  SI,  1917,  and  after  this  petition  for  guard- 
ianship was  filed,  Isaac  Mason  was  called  on 
the  telephone  by  O.  Benjamin  Jefferson;  he 
went  to  Jefferson's  office  and  employed  Jeffer- 
son to  represent  him,  and  went  with  him  to  re- 
spondent Vernor's  office,  where  some  kind  of 
a  settlement  was  effected  with  Isaac  Mason, 
whereby  Vernor  paid  Mason  $3,000  in  money 
out  of  Stella  Mason's  estate,  and  had  Stella 
Mason  convey  to  Isaac  Mason  a  half  interest 
in  a  house  in  Washington,  D.  C,  and  in  an 
automobile,  and  in  the  terms  of  which  settlement 
Isaac  Mason  entered  into  a  stipulation  for  the 
dismissal  of  the  guardianship  proceedings.  To 
effectuate  this  settlement,  the  respondent  Ver- 
nor had  agreed  to  pay  O.  Benjamin  Jefferson  a 
fee  of  $500.  After  the  respondent  Vernor  had 
paid  Isaac  Mason  the  $3,000  in  an  inner  room, 
Jefferson  was  in  another  part  of  the  office, 
where  he  met  Mason  with  the  money  and  claim- 
ed one  half  of  it  as  his  fee  in  representing  him 
as  against  Stella,  his  wife.  Some  argument 
and  controversy  arose  in  the  matter,  but  Isaac 
Mason  paid  O.  Benjamin  Jefferson  $1,050  of 
the  money,  in  $60  bills,  and  Isaac  Mason  was 
advised  by  both  respondent  Vernor  and  O.  Ben- 
jamin Jefferson  that  the  best  thing  he  coold 
do,  now  that  he  had  settled,  was  to  take  the 
train  and  leave  the  state.  In  the  meantime, 
and  before  Isaac  Mitson  received  the  money, 
he  had  gone  with  the  respondent  Vernor  to  the 
office  of  the  county  judge  of  Muskogee  coun- 
ty, Okl.;  they  had  filed  a  stipulation  dismiss- 
ing the  guardianship  proceedings  in  open  court, 
the  judge  taking  the  bench  for  the  purpose  of 
hearing  the  application,  and  upon  hearing  it 
dismissed  the  petition  for  guardianship.  After 
Isaac  Mason  received  the  money  upon  return- 
ing from  the  conrt,  he  took  the  advice  that  had 
been  given  him,  and  entered  «  train  to  depart 
from  Muskogee,  but  was  found  thereon  by  some 
other  person,  a  Mr.  Swanson,  who  also  claim- 
ed some  contract  for  fees  from  Isaac  Mason, 
and  Mason  was  induced  to  leave  the  train,  and 
did  so  shortly  thereafter,  went  to  or  was  found 
by  Messrs.  Brown  &  Stuart,  two  of  the  attor- 
neys who  had  filed  the  petition  for  guardian- 
ship, and  in  the  following  morning  Isaac  Mason 
filed  an  application  to  have  the  order  of  dia- 
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missal  set  aside  and  the  petition  to  have  a 
guardian  appointed  for  Stella  Mason  reinstated. 
After  this  complication  bad  arisen,  the  respond* 
ents  declined  to  pay  Jefferson  the  $500  it  bad 
been  agreed  upon  be  should  receive  regarding 
the  settlement  with  Isaac  Mason  and  the  said 
sum  has  never  been  psid.  In  malting  the  set- 
tlement with  Isaac  Mason  and  in  obtaining  the 
stipulation  for  dismissal  and  in  having  the  peti- 
tion for  guardianship  dismissed,  the  respond- 
ents knew  that  Messrs.  Brown  &  Stuart  and 
S.  y.  O'Hare  were  Isaac  Mason's  attorneys, 
but  did  not  consult  with  them  or  advise  them  of 
the  proceedings,  or  have  them  present  in  court 
when  the  dismissal  occurred.  The  petition  to 
reinstate  the  petition  for  guardianship  was 
heard  in  the  county  court  of  Muskogee  county, 
Okl.,  by  a  special  judge  agreed  upon  by  the  par- 
tics,  and  a  guardian  was  appointed  for  Stella; 
an  appeal  was  taken  to  the  district  court  of 
Muskogee  county.  Okl.,  a  judge  was  brought  in 
from  another  district,  and  the  action  of  the 
county  court  in  appointing  a  guardian  was  sns- 
tained  in  the  district  court.  The  case  then 
found  its  way  into  the  Supreme  Court  of  the 
state,  wherein  the  same  was  pending  at  the 
time  of  this  hearing,  but  was  later  dismissed. 

"(4)  Your  referee  is  of  the  opinion  from  the 
evidence  and  all  the  surrounding  circumstances 
and  facts  disclosed  in  this  case  that  at  the  time 
of  making  the  contract  of  employment  with  the 
respondents  herein  the  said  Stella  Mason,  n€e 
Manuel,  was  an  ignorant,  inexperienced  negro 
girl,  who,  although  she  had  had  some  schooling, 
was  wholly  incompetent  and  incapable  of  han- 
dling her  affairs  or  of  making  the  contract  that 
she  made  and  entered  into  with  the  respond- 
ents, and  that  she  was  incompetent  and  incapa- 
ble of  protecting  herself  or  of  making  a  triae 
and  just  contract,  or  one  that  would  protect  her 
interests,  and  that  this  finding  is  amply  sup- 
ported by  reference  to  the  very  contract  she 
made  and  the  way  she  handled  her  estate  dur- 
ing the  brief  time  a  part  of  it  was  subject  to 
her  controL 

"(B)  Your  referee  finds  that  at  the  time  of 
the  making  of  the  contract  between  Stella  Ma- 
son and  the  respondents  her  estate  was  not 
in  litigation,  and  was  in  no  wise  incumbered, 
and  was  free  and  clear;  was  producing  an  in- 
come, and  she  was  receiving  rents  and  interest 
on  her  invested  cspital,  and  was  so  situated  as 
to  have  abont  as  little  use  for  attorneys  as  it 
is  possible  to  conceive  of.  It  is  tme  that  a 
^it  for  divorce  was  pending  between  her  and 
her  htisband,  but  this  fact  would  famish  little, 
if  any,  necessity  for  the  contract  made. 

"(6)  Your  referee  is  of  the  opinion  and 
finds  that,  in  view  of  all  the  circumstances  sur- 
rounding the  making  of  this  contract,  terms, 
the  inexperience  and  incompetency  of  Stella 
Mason  upon  the  one  hand,  the  experience  and 
legal  knowledge  of  the  respondents  upon  the 
other,  together  with  the  situation  and  sur- 
roundings under  which  the  parties  acted  with 
regard  to  this  contract,  the  way  it  was  ob- 
tained was  unethical  and  unconscionable.  I 
am  not  unmindful  of  the  expert  testimony  as 
to  reasonable  fees  found  in  the  record,  but  in 
my  judgment  such  estimates  were  hypothetical 
questions,  in  which  many  of  the  important  ele 


"(7)  Your  referee  finds  that  at  the  time  of  the 
making  of  this  contract  the  respondents  herein 
were  each  of  them  duly  and  legally  licensed 
att<imeya  at  law,  practicing  in  the  Supreme 
Court  and  other  courts  of  this  state,  that  they 
were  each  engaged  in  the  practice  of  law  in  the 
city  of  Muskogee,  Okl.,  but  that  they  were  not 
partners  nor  occupying  the  same  offices  nor 
officing  in  the  same  building;  that  the  respond- 
ent Vemor  is  a  brother  of  the  then  county 
judge  of  Muskogee  county,  Okl.,  but  your  ref- 
eree finds  that  there  is  not  sufficient  evidence 
to  sustain  the  charge  that  his  relationship  to 
the  county  judge  was  used  to  influence  this  em- 
ployment. The  fact  itself  was,  of  course, 
known  to  oil  these  parties,  and  it  i  may  have 
been,  and  probably  was,  a  factor  in  inducing 
them  to  go  to  respondent  Vemor,  but  there 
is  no  evidence,  or,  at  least,  not  enougli,  to 
justify  a  finding  that  either  of  the  respoildents 
herein  used  the  fact  for  the  purpose  of  obtain- 
ing the  employment 

"(8)  Your  referee  finds  that  respondent  Ver- 
nor  knew  nothing  about  these  people,  and  never 
talked  to  any  one  about  being  employed  in  the 
matter  until  after  Stella  Mason  came  back  to 
Oklahoma  from  Washington,  O.  C,  and  within 
two  or  three  days  at  the  farthest  from  the 
time  she  entered  into  the  contract  of  employ- 
ment with  him.  But  as  to  respondent  Brook 
it  appears  in  Sango's  testimony  that  he  told 
Mr.  Brook  before  he  went  to  Washington,  D. 
C,  after  Stella,  in  an  effort  to  get  her  to  em- 
ploy him  (Sango),  that  if  he  got  the  employ- 
ment, he  might  want  respondent  Brook  to  as- 
sist him,  but  there  is  no  evidence  to  justify 
a  finding  that  Brook  had  anything  to  do  with 
Sango's  going  or  encouraging  him  in  the  mat* 
ter,  or,  in  fact,  made  any  reply  to  him. 

"(&)  Your  referee  finds  that  after  Stella 
Mason  made  the  contract  of  employment  with 
respondents  herein  that  A.  O.  W.  Sango,  the 
colored  attorney  who  had  brought  her  back 
with  him  from  Washington,  D.  O.,  made  the 
claim  to  respondents  that  he  was  entitled  to  a 
portion  of  the  proceeds  derived  from  the  con- 
tract, and  that  this  contention  was  settled  by 
respondents  paying  to  Sango  $1,000  in  full  set- 
Uement  of  his  claim.  The  evidence  does  not 
disclose  whether  there  was  any  working  agree- 
ment between  Sango  and  the  respondents. 
That  Sango  was  actively  engaged  in  trying  to 
get  himself  employed,  however,  seems  certain. 

"(10)  Your  referee  finds  that  both  of  the  re- 
spondents herein  are'  comparatively  young  in 
age  and  in  the  practice;  that  they  are  intelli- 
gent and  educated;  and  that  up  to  the  time  of 
the  investigation,  out  of  which  this  petition  for 
disbarment  grew,  their  reputation  as  men  and 
as  attorneys  at  law  in  the  community  at  Mus- 
kogee, Okl.,  and  where  they  were  known,  was 
good." 

Condusions  of  Law. 

"Yoor  referee  condudes  that  the  conduct  of 
the  respondents  herein,  in  making  the  contract 
they  did  with  Stella  Mason,  under  the  drcum- 
stances,  surroundings,  and  in  the  manner  in 
which  it  was  made,  and  considering  its  sub- 
ject-matter and  the  unequal  situation  between 
the  parties  making  the  same,  was  unethical  and 


nents  involved  here  were  not  taken  into  ac-    unprofessional,  and  that  in  so  doing  said  re- 
count. I  spondents,  and  both  of  them,  were  unmindful 
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of  thdr  daties  ai  attorneTS  at  law,  and  did  not 
observe  th«  same,  and  that  in  so  doing  their 
conduct  was  calculated  to  bring  the  profession 
of  law  into  disrepute.  Your  referee  also  con- 
cludes that  the  respondents  herein  were  un- 
ethical and  unprofessional  toward  the  attor- 
neys for  Isaac  Mason  in  obtaining  the  dismis- 
sal of  the  guardianship  he  had  filed,  and  with 
full  knowledge  of  who  bis  attorneys  were,  and 
that  they  lived  in  the  same  town  and  without 
advising  them  of  the  situation  and  in  taking 
the  orders  of  dismissal  in  their  absence  and 
without  their  knowledge,  and  also  in  their  deal- 
ings with  and  payments  to  A.  O.  W.  Sango,  who 
confessedly  rendered  no  services  a*  an  attorney 
to  their  (respondents')  dlent." 

[1]  To  this  report  of  the  referee  excep- 
tions were  filed  by  the  respondents.  As  was 
said  by  this  court,  in  Re  Reily,  It}  OkL  192, 
183  Paa  728: 

"The  referee  in  a  disbarment  proceeding  Is 
an  officer  of  tJie  court,  and  the  court  has  full 
authority  to  supervise  and  control  his  report 
by  setting  it  aside,  or  confirming  or  modifying 
it  as  the  facts  and  the  law  require."  23  R.  C. 
Zi.  300;  Erapp  T.  Aderholt,  42  San.  247,  21 
Pac.  1063. 

[2, 8]  The  mie  to  be  applied  in  considering 
the  report  was  stated  in  Town  of  Orove  r. 
Haskdl,  81  Okl.  77,  116  Pac.  805,  as  follows: 

"Tbt  rejMrt  of  the  referee  appointed  to  take 
the  evidence  and  report  the  same  to  this  court 
with  his  findings  of  fact  and  conclusions  .of  law 
would  not  ba  conclusive  on  either.  It  should 
and  would  be  accorded  every  reasonable  pre- 
sumption of  being  correct,  with  the  burden  on 
the  party  attacking  it,  but  to  be  freely  set  aside 
by  the  court  if  found  to  be  incorrect." 

As  was  further  said  in  Re  Reily: 

"The  serious  consequences  of  disbarment 
should  follow  only  where  there  is  a  clear  pre- 
ponderance of  evidence  against  the  respond- 
ent. In  such  proceeding  the  attorney  sought 
to  be  disbarred  is  presumed  to  be  innocent  of 
the  charges  preferred,  and  to  have  performed 
his  duty  as  an  officer  of  the  court  in  accord- 
ance with  his  oath,  and  the  evidence  in  support 
of  the  charges  must  satisfy  the  court  to  a  rea- 
sonable certainty  that  the  charges  are  true 
and  warrant  a  Judgment  of  disbarment."  In 
re  Sitton,  177  Pac  665;  In  le  L.  C.  McNabb, 
76  Okl.  253, 185  Pac  431. 

Following  the  findings  of  the  honorable 
referee,  he  recommends  as  follows: 

"Taking  into  account  all  of  the  surrounding 
circumstances,  your  referee  is  of  the  opinion 
that  the  respondents  herein  should  be  punish- 
ed, but  is  inclined  to  believe  that  a  definite 
suspension  of  the  right  to  practice  their  pro- 
fession for  a  definite  period  of  time,  to  l>e  fixed 
by  the  court,  would  be  sufficient,  and  so  rec- 
ommends." 

[4]  From  an  examination  of  the  evidence 
we  find  that  the  flndlngs  of  fact  of  the  ref- 
eree are  amply  snpported  by  tlie  evidence, 
and,  not  only  so,  but  in  modification  thereof, 
we  find  that  the  conduct  of  the  respond«its 


in  the  management  of  tbe-  business  of  their 
client,  after  obtaining  the  contract  of  em- 
ployment, was  a  direct  violation  of  both  tlie 
letter  and  spirit  of  subdivision  3  of  section 
252  of  R.  Ik  1910,  which  provides  that  one  of 
the  sufficient  causes  for  revoking  or  suspend- 
ing the  license  of  an  attorney  or  counselor 
at  law  is:  "For  the  willful  violation  of  any 
of  the  duties  of  an  attorney  or  counselor." 

The  acts  and  motives  which  should  move 
an  attorney  in  his  relation  with  Ills  client, 
and  the  conduct  which  should  control  in  that 
regard,  is  laid  down  in  2  R.  C.  L.  187,  as  fol- 
lows: 

"For  an  attorney  to  act  toward  a  client  oth- 
erwise than  with  tlie  utmost  good  faith  is  no- 
professional,  and  therefore  any  advice  given 
by  the  attorney  which  he  does  not  believe  to 
be  correct,  and  any  action  whatever  taken  by 
him  with  a  view  of  injuriously  affecting  his 
client,  or  of  obtaining  some  advantage  for  the 
attorney  to  the  prejudice  of  his  client.  Justifies 
a  disbarment.  The  relation  of  attorney  and 
client  is  of  a  confidential  nature,  and  there- 
fore any  contract  between  them  during  the  con- 
tinuance of  that  relation  is  closely  scrutinized, 
to  the  end  that  the  attorney  may  not  gain  so; 
advantage  either  from  his  superior  knowledge. 
or  from  the  confidence  reposed  in  him,  and 
there  have  been  Instances  in  which,  because  of 
his  entering  into  contracts  with  his  client  of 
a  highly  advantageous  character  to  himadf, 
he  has  been  deemed  to  have  acted  from  uncon- 
scionable motives  and  to  be  nnfit  to  be  con- 
tinued in  the  profession." 

This  is  a  rule  that  is  laid  down  by  all  the 
authorities  and  upheld  by  all  the  text-writ- 
ers. One  of  the  decisions,  which  is  probably 
more  often  quoted  on  this  question  than  any 
other,  is  the  case  of  Fairfield  County  Bar  As- 
sociation V.  Taylor,  60  C<mn.  11,  22  Atl.  441. 
13  L.  R.  A  767,  wherein  the  court  says: 

"It  is  not  enough  for  an  attorney  that  be  t>e 
honest  He  must  be  that,  and  more.  He  most 
be  believed  to  be  honest.  It  is  absolutely  es- 
sential to  the  usefulness  of  an  attorney  that 
he  be  entitled  to  the  confidence  of  the  commu- 
nity wherein  he  practices.  It  he  so  conducts 
himself  in  his  profession  that  he  does  not  de- 
serve that  confidence,  he  is  no  longer  an  aid  to 
tlye  court  nor  a  safe  guide  to  his  dients.  A 
lawyer  needs  to  be  learned.  It  would  be  well 
if  be  conld  be  learned  in  all  the  learnings  of 
the  schools.  There  is  nothing  to  which  the 
wit  of  man  has  been  turned  that  may  not  be- 
come the  subject  of  his  inqniries.  Then,  of 
course,  he  must  be  especially  skilled  in  the 
books  and  rules  of  his  profession.  And  be 
must  have  prudence,  and  tact  to  use  bis  learn- 
ing, and  foresight,  and  industry,  and  courage. 
Bat  all  these  may  exist  in  a  moderate  degree, 
and  yet  he  may  be  a  creditable  and  useful  mem- 
ber of  the  profession,  so  long  as  the  practice  is 
to  him  a  clean  and  honest  function.  But  pos- 
sessing all  these  great  faculties,  if  once  the 
practice  becomes  to  him  a  mere  'brawl  for  hire' 
or  a  system  of  legalized  plunder,  where  craft 
and  not  conscience  is  the  rule,  and  where  false- 
hood and  not  truth  is  the  means  by  which  to 
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gain  Me  ends,  then  he  has  forfeited  all  right 
to  be  an  officer  of  any  court  of  justice,  or  to 
'be  nnmbered  among  the  members  of  an  honora- 
ble profession." 

The  exceptioiis  to  the  findings  and  condu- 
sions  uf  the  referee  are  OTerriiled. 

Tbe  findings  and  conclusions  of  the  referee 
are  accordingly  coiifimied,  and  It  is  ordefeA 
that  the  respondents,  and  each  of  them,  be 
saspended  from  practicing  as  attorney  or 
counselor  at  law  in  any  of  the  coarts  of  this 
state  for  a  period  of  six  months. 

RAINET,  V.  O.  J.,  and  KANE,  McNEILL, 
and  BAILET,  JJ.,  concur. 


m  ou.  US) 

LOWE  et  al.  v.  CONSOLIDATED  SCHOOL 

DIST.  NO.  97,  BLAINE  COUNTY,  et  al. 

(No.  1 1 149.) 

(Sapreme  Court  of  Oklahoma.    Aug.  10,  1920.) 

(ByUaJm*  hv  the  Oovrt.) 

1.  Eleetloas  <8=944— Not  to  be  held  void  for 
want  of  notice  In  absenoe  of  pleading  or  proof 
relating  thereto. 

Where  a  special  election  is  assailed  on  the 
ground  of  lack  of  compliance  with  all  the  stat- 
utory requirements  with  reference  to  notice, 
but  there  is  no  averment  or  showing  that  the 
electors  did  not  have  actual  notice  or  knowledge 
of  the  election,  and  failed  to  participate  therein 
by  reason  thereof,  the  same  will  not  be  held 
void  on  this  account. 

2.  Schools  and  school  districts  ^s>39— No  pro- 
vision for  appeal  from  superintendent's  action 
as  to  oonsoildatlon. 

There  is  no  constitutional  provision,  or  leg- 
islative enactment,  wliich  provides  for  as  appeal 
from  the  action  of  the  county  superintendent 
in  attaching  to  and  making  a  part  of  a  consol- 
idated school  district  a  part  of  an  adjacent 
school  district,  upon  a  petition  signed  by  a  ma- 
jority of  the  legal  voters  of  such  territory  de- 
siring to  be  attached,  and  the  board  of  directors 
of  snch  consolidated  school  district,  under  sec- 
tion 1,  art.  7,  c.  219,  Laws  1913,  and  such  de- 
tached territory  becomes  a  part  of  the  consol- 
idated district  from  the  day  the  order  is  made. 

3.  Schools  and  school  districts  <S=>97(4)— CUial- 
Ifled  residents  of  territory  attached  to  con- 
solidated sohool  district  nay  vote  on  bond 
issae.    , 

All  persons,  including  females,  residing  in 
a  consolidated  school  district,  and  possessing 
the  qualification  of  electors,  as  defined  by  the 
Constitntion  and  laws  of  this  state,  are  en- 
titled to  vote  on  the  question  of  issuance  of 
bonds  for  said  school  district,  although  the  ter- 
ritory in  which  they  reside  has  been  a  part  of 
the  school  district  for  less  than  80  days. 


4.  Schools  and  soiiool  districts  «=>9i— Provl* 
slon  as  to  bonds  hsid  not  repealed  by  later 
statate. 
Section  78S5,  Rev.  Laws  1910,  was  not  re- 
pealed by  chapter  219,  Laws  1918. 

Error  from  District  Court,  Blaine  County; 
Tlios.  A.  Edwards,  Judge. 

Action  for  injunction  by  H.  T.  Lowe  and 
another  against  Consolidated  School  District 
No.  97,  Blaine  County,  and  others.  Judg- 
ment for  defendants,  and  plaintifCs  bring 
error.    Affirmed. 

Seymour  Foose  and  R.  C.  Brown,  both  of 
Watonga,  for  plaintiffs  in  error. 

Geo.  P.  Glaze,  of  Oklahoma  City,  for  de- 
fendants in  error. 

BAINET,  C.  J.  This  action  was  com- 
menced in  tbe  district  court  of  Blaine  county 
by  the  plaintiffs,  who  were  residents  of  con- 
solidated school  district  No.  97,  against  said 
consolidated  school  district  as  defendant,  for 
the  purpose  of  restraining  the  Issuance  of 
bonds  In  the  sum  of  $20,000,  voted  by  the 
electors  of  said  consolidated  school  district 
for  schoolhouse  purposes.  Trial  was  to  the 
court,  resulting  in  a  Judgment  for  the  de- 
fendant, from  which  the  plaintiffs  have  ap- 
pealed, 

[1]  The  first  error  assigned  Is  that  tbe  elec- 
tion was  void  for  the  want  of  legal  notice  of 
the  time  of  holding  it,  and  under  this  as- 
signment it  is  contended  that  one  of  the  five 
notices  of  said  election  required  to  be  posted 
by  section  7837,  Rev.  Laws  1910,  fixed  the 
date  of  the  election  as  the  25th  day  of  May, 
1919,  when  in  fact  the  election  was  held  on 
the  29th  day  of  said  month.  This  discrepancy 
Is  explained  by  Mr.  Thomas,  one  of  the  wit- 
nesses for  the  plaintiffs,  who  testified  that  it 
was  at  first  intended  to  bold  the  election  op 
the  24th  day  of  May,  and  that  notices  were 
prepared  for  that  date,  but  that  it  was  later 
decided  to  hold  the  election  on  the  29th,  and 
that  the  notices,  which  were  afterwards  post- 
ed, were  made  to  read  the  29th,  instead  of 
the  24th.  He  further  testified  that  the  figures 
were  changed  from  "24"  to  "29"  on  each  of 
said  notices,  bi4t  that  after  about  12  days  the 
figure  "9"  had  disappeared  from  one  of  the 
notices,  and  "4"  appeared  in  lieu  thereof.  It 
was  contended  that  this  was  probably  caused 
by  climatic  conditions.  But,  conceding  that 
one  of  the  notices,  by  Inadvertence,  did  read 
the  24th,  instead  of  the  29tb,  this  Irregular- 
ity would  not  defeat  tbe  election,  in  the  ab- 
sence of  an  averment  or  showing  that  the 
electors  did  not  have  actual  notice  or  Iftiowl- 
edge  of  the  election  and  failed  to  participate 
therein  by  reason  thereof.  The  rule  prevail- 
ing in  this  Jurisdiction  has  been  recently  rean- 
nounced  In  cause  No.  11254,  J.  A.  Ratllff  et 
al.  V.  State  of  Oklahoma  ex  reL  W.  H.  Woods, 


tCzsToT  other  cam  IM  nm*  topic  and  KBT-NimBBR  In  aU  K«r-Nambered  DIecsU  and  r&daxai 
191  P>-47 


Digitized  by 


Google 


738' 


191  PACIFIC  BEPORTEB 


(OkL 


County  Attorney  of  McClaln  Comity,  191  Pac. 
1038,  In  an  opinion  rendered  August  10, 1920 
(not  yet  officially  reported),  wherein,  In  fbe 
second  paragraph  of  the  syllabus,  we  held: 

"Where  a  special  election  ia  assailed  on  the 
ground  of  lack  of  compliance  with  all  of  the 
statutory  requirements  in  reference  to  notice, 
but  there  is  no  averment  or  showing  that  the 
electors  did  not  have  actual  notice  or  knowledge 
of  the  election  and  failed  to  participate  therein 
by  reason  thereof,  the  same  will  not  be  held 
▼old  on  this  account." 

To  the  same  etTect  are  Grove  v.  Haskell, 
24  Okl.  707,  101  Pac.  56;  McCarty  t.  Cain, 
27  Okl.  82,  110  Pac.  653 ;  Hughes  v.  City  of 
Sapulpa,  75  OkL  149, 182  Pac.  511.  See  Lamb 
V.  Palmer  et  al.,  191  Pac.  184,  decided  July 
13,  1920,  but  not  yet  officially  reported. 

In  the  instant  case  there  Is  nothing  In  the 
record  to  show  that  any  elector  was  misled 
or  prevented  from  casting  his  ballot  on  ac- 
count of  insufficiency  of  notice  of  the  time 
of  the  election.  On  the  contrary,  it  is  clearly 
shown  that  great  diligence  was  exercised  in 
notifying  the  voters.  Printed  handbills  were 
distributed,  urging  people  to  vote  at  the  elec- 
tion on  the  question  of  issuing  the  bonds,  and 
a  newspaper  published  within  the  district 
contained  notice  of  the  time  and  place  of 
holding  the  election  in  two  weekly  issues. 

The  same  principle  of  law  governs  the  next 
contention  made  by  plaintiffs,  which  is  that 
the  notices,  as  posted  and  published,  stated 
that  the  election  would  be  held  "at  the  scbool- 
liouse  in  said  district,"  and  that  such  notices 
were  Ineffective,  on  account  of  the  fact  that 
there  were  two  schoolhonses  in  said  district, 
and  the  notices  failed  to  designate  at  which 
of  said  schoolhouses  the  election  would  be 
held.  The  evidence  in  the  record  shows  that, 
in  fact,  there  was  a  building  belonging  to 
said  school  district  which  had  at  one  time 
been  used  as  a  schoolhouse  by  district  No. 
77,  which  had,  prior  to  the  election,  become 
a  part  of  consolidated  school  district  No.  97, 
but  it  Iiad  never  been  used  for  school  purpos- 
es since  it  became  the  property  of  defendant 
school  district.  It  was  neither  alleged  nor 
proven  that  any  voter  was  misled  or  prevent- 
ed from  casting  his  ballot  on  account  of  the 
alleged  insufficiency  of  the  netice  In  this  re- 
spect, and  we  must  confess  that  we  do  not 
perceive  any  merit  in  this  objection. 

[2]  It  is  next  asserted  that  9  illegal  votes 
were  cast,  by  9  persons  who  were  not  quali- 
fied voters  of  the  district,  and  that  since 
there  were  268  votes  cast  in  the  election — 160 
for,  and  103  against  the  Issuance  of  the 
bonds — that  with  the  9  alleged  Illegal  votes 
eliminated  the  proposition  of  issuing  the 
bonds  failed  to  receive  the  votes  of  three- 
fifths  of  the  qualified  electors  of  the  district 
voting  at  such  election,  as  required  by  law. 
It  is  claimed,  in  support  of  this  assertion, 
that  the  territory  in  which  said  voters  re- 
sided was  not  a  part  of  consolidated  school 


district  No.  97  at  the  time  of  tbe  election. 
Section  1,  art.  7,  c.  219,  Sess.  liaws  1913,  pro- 
vides for  the  establishment  of  consolidated 
school  districts,  and  the  proviso  to  said  seo 
tlon  is: 

"That  all  or  a  part  of  any  district  adjacent 
to  a  consolidated  district  shall  be  attached  to 
and  become  a  part  of  such  consolidated  district 
upon  petition  to  the  county  superintendent 
signed  by  a  majority  of  the  legal  voters  of  such 
territory  desiring  to  be  attadied  and  by  the 
board  of  directors  of  such  consolidated  dis- 
trict." 

The  procedure  thus  authorized  was  fol- 
lowed in  attaching  the  territory  In  which  the 
contested  voters  resided  to  the  consolidated 
school  district ;  the  order  of  attachment  being 
made  by  the  county  superintendent  on  May 
28,  1919,  which  was  one  day  before  the  Sec- 
tion. But  plaintiffs  say  that  the  right  of 
appeal  existed  for  10  days  thereafter,  and 
that  under  the  authority  of  Fowler  v.  Green, 
176  Pac.  222,  such  order  did  not  become  final 
until  the  expiration  of  10  days  from  the 
time  it  was  made.  The  opinion  cited  relates 
to  an  appeal  from  an  order  made  by  a  county 
superintendent  attaching  territory  from  an 
Independent  school  district,  and  construes  the 
proviso  to  section  2,  art  6,  c.  219,  Sess.  Laws 
1913,  which  reads: 

"Provided,  that  if  any  party  or  parties  should 
object  to  the  changing  of  the  school  district 
boundaries,  they  shall  have  the  right  to  appeal 
as  provided  for  appealing  from  the  decision  of 
sncfa  county  superintendent  in  changing  the 
boundaries  of  other  school  districts." 

It  is  unnecessary  for  us  to  pass  upon  the 
construction  of  the  case  of  Fowler  v.  Green, 
supra,  for  that  case  dealt  with  a  statute  not 
applicable  to  the  case  at  bar.  In  the  case  of 
Cleal  et  al.  v.  Higginbotham  et  al.,  49  Okl. 
362,  153  Pac.  64,  relative  to  the  right  of  ap- 
peal in  creating  a  consolidated  school  district 
pursuant  to  section  1,  art  7,  c.  219,  Sess. 
Laws  1913,  this  court  said: 

"There  is  no  constitutional  provision  or  legis- 
lative enactment  which  provides  for  an  appeal, 
either  from  the  action  of  the  county  superin- 
tendent of  public  instruction  to  the  board  of 
county  commissioners,  or  from  the  iMard  of 
county  commissioners  to  the  district  court,  for 
the  purpose  of  reviewing  the  action  of  the  peo- 
ple themselves  and  the  county  superintendent 
in  creating  a  consolidated  school  district,  pur- 
Bu.nnt  to  section  1,  art.  7,  c.  219,  Session  liaws 
of  1913.  The  right  of  appeal  exists  only  where 
especially  given  by  constitutional  or  legislative 
enactment,  and  cannot  be  extended  to  caaes 
which  do  not  come  within  the  statute. 

The  identical  question  before  the  court  in 
the  Cleal  Case  was  the  question  of  whether 
the  right  of  appeal  existed  from  the  action 
of  the  people  themselves  and  the  county 
superintendent  in  creating  a  consolidated 
school  district;  but  the  law,  as  announced  In 
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said  decision,  la  applicable  to  the  Instant 
case,  for  the  reason  that  the  act  likewise  does 
not  give  the  right  of  appeal  from  the  order 
of  the  county  superintendent  attaching  a 
part  of  an  adjacent  district  to  a  consolidated 
school  district  We  are  of  the  opinion  that 
the  order  was  effective  from  the  date  it  was 
made,  and  that  on  the  date  of  the  election 
the  territory  of  which  the  alleged  illegal  votr 
era  were  residents  was  a  part  of  the  consoli- 
dated school  district  No.  97. 

[3]  It  is  further  Insisted  that,  even  though 
the  territory  was  a  part  of  the  consolidated 
school  district,  the  9  contested  voters  were 
not  legal  voters  of  the  district  on  said  date, 
for  the  reason  that  they  had  not  resided  "In 
the  election  precinct  thirty  days  next  preced- 
ing the  election,"  as  provided  by  section  1, 
art  8,  of  the  Constitution.  Section  7,  art.  8, 
c  219,  Sess.  Laws  of  1913,  provides: 

"All  persons,  including  females,  residing  in 
the  district  and  possessiDg  the  qualifications 
of  electors,  as  defined  by  the  Constitution  and 
the  laws  of  the  state,  shall  be  entitled  to  vote 
at  any  district  meeting." 

Section  1,  art  8,  snpra,  of  the  Constitution, 
provides  that: 

"The  jualifled  electors  of  the  state  shall  be 
male  citizens  of  the  United  States,  male  citizens 
of  the  state,  and  male  persons  of  Indian  descent 
native  of  the  United  States,  who  are  over  the 
age  of  twenty-one  years,  who  have  resided  in 
the  state  one  year,  in  the  coanty  six  months, 
and  in  the  election  precinct  thirty  days,  next 
preceding  the  election  at  which  any  such  elector 
offers  to  vote." 

From  the  evidence  In  the  record  It  condn- 
sively  appears  that  each  of  the  contested  vot- 
ers had  continuously  resided  In  the  same 
place  for  several  years  prior  to  May  29,  1919, 
the  date  of  the  electt(Hi,  and  bad  resided 
within  the  election  precinct  for  the  time  re- 
quired by  law.  Counsel  for  plaintiffs  seem 
to  confuse  the  sdiool  district  boundaries  with 
the  election  precinct  boundaries  In  consider- 
ing the  qnallflcatlons  of  these  electors. 

[4]  Another  proportion  urged  is  that  there 
was  no  law  authorizing  an  election  for  the 
purpose  of  determining  the  will  of  the  voters 
on  the  question  of  Issuing  the  bonds  for  the 
piarpose  of  erecting  a  schoolhouse  In  the  con- 
solidated school  district  Section  7885,  Rev. 
Laws  1910,  authorizes  the  holding  of  elec- 
tions for  the  purpose  of  voting  bonds  for  pur- 
chasing sites  and  erecting  school  buildings, 
but  counsel  for  plaintiffs  Insist  that  chapter 
219,  Sess.  Laws  of  1913,  operated  to  repeal 
section  7835,  Rev.  Laws  1910,  aud  since  said 
chapter  219  does  not  contain  any  specific  pro- 
vision for  purchasing  or  erecting  school  hous- 
es In  consolidated  school  districts  none  ex- 
ists. Chapter  219,  Sess.  Laws  1913,  does  not 
spectScally  repeal  section  7885,  Rev.  Laws 
1910,   and  Inasmuch  as  the  school  laws  of 
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1913  do  not  cover  all  the  scbool  qaestlons 
contained  in  the  Revised  Laws  of  1910,  w« 
cannot  say  that  said  section  7835,  Rev.  Laws 
1910,  was  repealed  by  implication.  State 
ex  rel.  Oklahoma  City  v.  Superior  Court  of 
Oklahoma  County,  40  Okl.  120,  136  Pac.  424. 
To  so  hold  would  mean  that  there  was  no 
way  of  acquiring  or  erecting  school  buildings 
in  consolidated  districts.  This  is  clearly 
against  the  obvious  intention  of  the  Legisla- 
ture. 

The  remaining  assignments  of  error  are 
premised  on  the  proposition  that  the  9  per- 
sons residing  in  the  territory  attached  by 
order  of  the  county  superintendent  to  the 
consplidated  school  district  were  disqualified 
voters,  and  since  we  have  taken  a  contrary 
view  we  need  not  further  consider  these  as- 
signments. 

Finding  no  error  In  the  record,  fbe  Judg- 
ment of  the  trial  court  is  affirmed. 

KANE,  HARRISON,  PITCHFORD,  JOHN- 
SON, McNEILL.  and  RAMSEX,  JJ.,  concur. 


(7»  Okl.  63) 

MolNTOSH  V.  HOLTGRAVE  et  al. 
(No.  9810.) 

(Supreme  Court  of  Oklahoma.   July  18,  JSSO.) 

(Byllahw  iy  the  Court.) 

1.  Judgment  «=3443( I)— Motions  «=359(l)— 
District  courts  have  Jurisdiction  to  vacate 
Judgments  of  other  courts  for  extraneous 
fraud. 

The  district  courts  of  this  state,  in  exercis- 
ing their  equitable  Jurisdiction,  have  power  to 
vacate  and  annul  orders  or  judgments  of  other 
courts  in  a  proceeding  brought  for  that  purpose, 
for  fraud  in  inducing  or  entering  into  such  order 
or  judgment,  where  such  fraud  is  extraneous 
to  the  issues  In  the  proceeding  attacked,  and 
especially  where  the  court  has  been  imposed 
upon  by  such  fraud. 

2.  Judgment  «s>420— Proosss  «s»l4l— Falsa 
return  of  officer  not  eonoluslve  on  direot  at- 
tack. 

When  an  officer  makes  a  false  return  of  per- 
sonal service  on  which  judgment  is  rendered, 
when  in  fact  there  has  been  no  service  at  all, 
such  return  is  not  conclusive,  in  a  direct  at- 
tack against  said  judgment,  nor  in  a  proceeding 
in  equity  to  set  aside  said  judgment  tor  fraud, 
practiced  by  the  opposing  party,  in  procuring 
said  service  or  return. 

3.  Judgment  (S=>46l(2),  497(2)— Redtal  of 
personal  appearance  of  defendant  ooncluslve 
In  collateral,  but  not  direct,  attack;  affeot  of 
fraud  statad. 

In  a  domestic  Judgment,  when  the  Judgment 
recites  that  the  defendant  appeared  personall} 
in  court,  such  finding  is  condnsive  in  a  collateral 
attack  on  said  judgment,  but  is  not  conclusiv* 
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in  ft  direct  attack  on  said  Judgment,- nor  in  an 
equitable  proceeding,  to  set  aside  said  judgment 
tor  Iraud  when  in  fact  tlie  party  did  not  ap- 
pear, and  said  recital  in  said  judgment  was  pro- 
cured by  the  fraud  of  the  auccessful  party,  said 
fraud  being  extrinsic  to  the  issues. 

4.:  Judgment  ^=3336,  403,  Sift— Modes  of  at- 
tacking domastlo  Judgment,  enumerated;  "di- 
rect attack";  "ooriateral  attack." 
A  domestic  Judgment  may  be  attacked  in 

three  ways: 

(a)  By  a  direct  attack,  which  Is  an  attempt 
to  avoid  or  correct  it  in  some  manner  provided 
by  law. 

(b)  A  collateral  attack,  which  is  an  attempt  to 
avoid,  defeat,  or  evade  it,  or  deny  its  force  and 
and  effect,  in  some  incidental  proceeding  not 
provided  by  law  for  the  express  purpose  of  at- 
tacking it. 

(c)  By  an  equitable  proceeding  to  set  aside 
said  judgment  for  fraud  practiced  by  the  suc- 
cessful party,  said  fraud  inducing  or  entering 
into  such  order  or  judgment,  where  such  fraud 
is  extrinsic  to  the  Issues  in  the  proceeding  at- 
tacked, and  especially  where  the  court,  has 
been  imposed  upon  by  such  fraud. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Collat- 
eral AtUck;  Direct  Attack.] 

S.  Vendor   and    purchaser   ®=>242— Purebaser 
must  establish  good  faith  by  proof. 

Purchasers  of  land  which  has  been  fraudu- 
lently transferred  to  their  grantor  musl  estab- 
lish the  good  faith  of  their  purchase,  and  it 
cannot  be  presumed. 

Pitchford,  J,  dissenting. 

AK)eal  from  District  Court,  Credt  County; 
Brnest  B.  Hughes,  Judge. 

Action  by  Ananias  Mcintosh  by  Arthur 
W.  S.  Wright,  his  guardian,  against  W.  H. 
Holtgrave  and  others.  Judgment  for  defend- 
ants on  demurrer,  and  plaintiff  appeals.  Be- 
versed  and  remanded,  with  instructions. 

H.  B.  Martin,  B.  A.  Beynolds,  and  H.  A. 
Quess,  all  of  Tulsa,  for  plaintiff  in  error. 

John  O.  Ellinghausen  and  Edwin  A.  Elling- 
hausen,  both  of  Sapulpa,  for  defendants  in 
error. 

McNeill,  J.  This  action  was  commenced 
in  the  district  court  of  Creek  county  by  the 
plaintiff  in  error  through  his  guardian,  W. 
S.  Wright,  to  set  aside  a  certain  guardianship 
proceeding  and  guardian  deed  and  for  judg- 
ment decreeing  the  plaintiff  In  error  to  be  the 
owner  of  certain  real  estatev  The  petition 
alleged  that  the  plaintiff  was  a  Creek  freed- 
man,  and  received  certain  lands  as  Ms  al- 
lotments. The  material  allegations  of  the 
petition  are  that  on  September  1, 1908,  plain- 
tiff was  a  minor  under  the  exclusive  care  of 
his  motber,  Stella  Mcintosh,  alias  Stella 
Drew,  living  at  Shawnee,  Okl.,  and  his  fa- 
ther, Pompey  Mcintosh,  alias  Drew,  was  re- 
siding at  Wagoner;    that  said   Pompey  Mc- 


intosh presented  a  petttion  to  tbe  comity 
court  of  Wagoner  county,  asking  to  be  ap- 
pointed guardian  of  the  estate  of  said  minor, 
and  the  county  court  refused  to  appoint  the 
petitioner,  but  did  appoint  James  H.  Ken- 
nedy, who  thereafter  sold  the  lands  of  this 
minor  through  the  probate  court  Copies 
of  all  the  guardianship  proceedings  were  atr 
tached  to  the  petition.  It  is  alleged  tliat 
the  guardianship  proceedings  disclosed  that 
Stella  Mcintosh  had  been  served  with  a  no- 
tice of  the  application  for  Che  app<dntment 
of  guardian,  and  that  the  order  of  ttie  court 
recites  that  she  appeared  personally  in  court 
and  consented  to  the  appolntmeat  of  James 
H.  Kennedy  as  guardian. 

It  then  alleges  that  Stella  Mcintosh,  alias 
Stella  Drew,  the  mother  of  the  minor,  was  not 
present  In  Wagoner  county  at  the  time  of  the 
hearing,  but  resided  in  Shawnee,  Old.,  and  bad 
no  knowledge  of  the  proceedings,  and  that  the 
proceedings  were  fraudulent,  and  were  a 
fraud  upon  the  rights  of  the  minor,  in  that  the 
person  who  represented  in  court  that  she  was 
Stella  Mcintosh,  alias  Drew,  was  not  In  fact 
Stella  Mcintosh,  but  was  some  person  un- 
known to  plaintiff,  who  presented  herself  to 
the  court,  and  made  said  representations  for 
the  purpose  of  deceiving  the  court,  and  de- 
frauding said  minor  out  of  his  property.  It 
is  alleged,  by  reason  of  the  fraudulent  repre- 
sentations made  by  said  Pompey  Mcintosh, 
alias  Drew,  and  the  person  who  represented 
herself  as  Stella  Mcintosh,  alias  Drew,  the 
court  was  induced  to  appoint  James  Kennedy 
as  guardian.  The  petition  then  asks  to  have 
the  proceedings  declared  void,  for  the  reason 
the  court  acquired  no  Jurisdiction,  and  tlie 
appointment  of  the  guardian  set  aside,  and 
the  guardian's  deed,  all  of  wlticb  was  obtain- 
ed by  fraud.  To  ttata  petition,  the  defendants 
filed  a  general  demurrer,  whidi  was  sustain- 
ed by  the  court,  and,  plaintiff  having  elected 
to  stand  on  his  petition,  the  court  dismissed 
the  petition  at  plaintiff's  cost  Ftom  said 
Judgment  the  plaintiff  has  appealed. 

The  question  presented  is.  Did  the  petition 
state  facts  sufficient  to  constitute  a  cause  of 
action  In  favor  of  the  plaintiff  and  against 
the  defendant?  Or  the  question  may  be  stat- 
ed. Can  a  minor  In  an  equity,  proceeding  set 
aside  guardianship  proceedings,  and  tiie  sale 
of  his  land  bad  thereunder,  where  the  pro- 
ceedings appear  regular  on  their  face^  and 
the  minor  attadcs  the  orders  and  judgment 
for  want  of  Jurisdiction  of  the  court  by  rea- 
aoa  of  fraud  practiced  upon  the  court  by  the 
prevailing  party,  where  such  fraud  is  based 
upon  facts  extrinsic  to  the  issues,  and  espe- 
cially where  the  court  has  been  imposed  upon 
by  such  f^aud  and  the  minor  has  been  de- 
prived of  his  proiierty  by  reason  tbereof  T 
The  statute  whidi  regulates  the  appointment 
of  guardians  (Rev.  Laws  1910,  {  6622}  pro- 
vides as  follows: 


«s»For  otbw  cssM  see  sams  tople  and  Kar-NXTUBXR  In  all  Kay-Mumhared  Dl«wU  and  Indaxee 


Digitized  by 


Google 


OkL) 


MloINTOSH  ▼.  HOLXaRAYB 
(1»1  P.) 


m 


*^efore  maUng  the  appointment  the  Judge 
must  cause  such  notice  as  be  deeme  reasonable 
to  be  given  to  the  relatives  of  the  minor  resid- 
ing in  the  county,  and  to  any  person  having 
care  of  such  minor." 

[1]  The  petition  In  the  Instant  case  alleged 
tbat  at  the  time  of  filing  the  petition  for  ap- 
pointment of  guardian  the  minor  was  two 
years  of  age  and  was  under  tbe  exclusive 
care  and  custody  of  his  mother.  Under  the 
statute  and  the  allegations  of  the  petition  it 
was  essential  that  the  mother  have  notice  for 
the  court  to  acQulre  Jurisdiction.  For  tbe 
purpose  of  the  demurrer,  the  allegations  of 
fhe  petition  must  be  considered  as  true.  The 
question  then  presented  la.  Does  the  district 
court  have  power  and  Jurisdiction  In  an 
equity  proceeding  to  set  aside  and  annul  tbe 
orders  and  Judgment  of  the  county  court  on 
account  of  fraud  in  Inducing  or  entering  Into 
such  order  or  Judgment,  where  tbe  fraud 
practiced  was  extrinsic  to  the  issues,  and 
where  the  court  has  been  imposed  upon  by  such 
fraud?  Such  is  the  holding  of  this  court  in 
tbe  case  of  Brown  t.  Trent,  36  Okl.  239,  128 
Pac.  895;  Ehrod  t.  Adair,  54  Okl.  207,  153 
Fae.  660;  Bridges  v.  Rea,  166  Pac.  416;  Brew- 
er V.  Dods<Hi,  00  Okl.  81, 150  Pac.  329 ;  Griffin 
T.  Cttlp,  174  Pac.  495;  Baldrldge  v.  Smith, 
76  OU.  36,  184  Pac.  153. 

There  (an  be  no  question  but  what  the  pe- 
tition states  a  cause  of  action,  unless  It  can 
be  said  to  be  fatally  defective  by  reason  of 
tbe  allegations  in  the  petition  that  the  rec- 
ords disclosed  that  the  mother  of  the  minor 
was  personally  served,  and  the  farther  al- 
legation that  tbe  court  found  the  defendant 
was  present  in  court  and  had  consented  to 
the  appointment  of  the  guardian.  Are  these 
recitals  In  the  Judgment  conclusive,  and  is 
tbe  Judgment  conclusive  and  not  subject  to 
an  attack  In  an  equitable  proceeding  upon  the 
ground  that  said  recitals  were  false  and  un- 
true and  the  court  was  Imposed  upon  b^  tbe 
fraud  of  the  successful  party,  said  fraud  be- 
ing extrinsic  to  the  issues,  and  prevented  the 
adverse  party  from  appearing,  or  from  hav- 
ing notice  of  tbe  pending  of  said  proceedings? 

[J,  3]  This  court  in  the  case  of  Ray  v.  Har- 
rison, 32  Okl.  17,  121  Pac.  633,  Ann.  Cas. 
1914A,  413,  stated  as  follows: 

"When  an  officer  makes  a  false  return  of  per- 
sonal service  on  which  Judgment  is  rendered, 
When  in  fact  there  has  been  no  service  at  all, 
such  return  Is  not  conclusive  evidence  against 
the  fact." 

Tbls  same  principle  has  been  followed  In 
tlie  case  of  Caulk  v.  Lowe,  74  Okl.  — >,  178 
Pac.  101.  See  GrlfBn  v.  Gulp,  174  Pac.  495, 
where  Justice  Ralney,  speaking  for  the  court 
stated  as  follows: 

'"When  want  of  Jnrisdiction  appears  on  the 
face  of  tbe  proceedings  of  a  court  of  general 
jurisdiction,  whether  expressly  or  by  necessary 
implication,  and  wbetber  as  to  the  subject-mat- 
ter or  as  to  tbe  parties  the  judgment  is  void. 


and  will  be  so  treated  even  in  a  collateral  at- 
tack, but  in  the  case  of  a  domestic  judgment  of 
a  court  of  general  jurisdiction  want  of  jurisdic-i 
tion  cannot  ordinarily  be  shown  by  extrinsic 
evidence,  in  a  collateral  attack,  but  may  b« 
shown  on  a  direct  attack;  but  where  parties 
by  sufficient  pleadings  assail  a  judgment  for 
want  of  jurisdiction  because  of  fraud,  extrinsic 
to  the  record,  practiced  by  the  prevailing  party 
on  the  court  or  on  the  party  against  whom  the 
judgment  was  rendered,  parol  evidence  is  ad- 
missible in  support  of  such  pleadings,  and  it 
is  immaterial  whether  such  an  attack  be  denom- 
inated 'direct'  or  'collateral.'" 

Decisions  of  this  court  which  may  be  con-- 
sidered  holding  to  the  contrary  are  the  cases 
of  Continental  Gin  Co.  v.  De  Bord,  34  OkL 
66,  123  Pac.  159,  wherein  the  court  stated: 

"When,  in  a  judicial  proceeding,  the  court  ex' 
pressly  finds  that  the  defendant  is  present,  such 
finding,  is  not  subject  to  attack  in  a  collateral 
proceeding" 

— and  the  cases  following  tbat  rule  to  witt 
Rice  V.  Woolery,  38  Okl.  199,  132  Pac.  817; 
BlackweU  v.  McCall,  54  Okl.  96, 153  Pac.  815; 
Daugherty  ▼.  Feland,  59  Okl.  124,  157  Pac. 
1144.  Tbe  rule  announced  in  both  lines  of 
cases  is  correct  The  rule  announced  in  tbe 
case  of  Ray  v.  Harrison  Is  correct  where  tbe 
Judgment  is  attacked  by  direct  attack,  or  b^ 
a  proceeding  in  equity  to  set  aside  tbe  Judg- 
ment upon  grounds  of  fraud  extrinsic  to  the 
Issues.  The  rule  announced  in  the  case  of 
Continental  Gin  Co.  v.  De  Bord  Is  a  correct 
statement  of  the  law  in  so  far  as  It  pertains 
to  a  collateral  attack,  but  is  not  a  correct 
statement  of  the  law  when  applying  to  direct 
attacks,  or  to  a  proceeding  in  equity  based 
upon  fraud  extrinsic  to  the  Issue.  This  court 
expressed  Its  opinion  upon  this  same  ques- 
tion In  tbe  case  of  Grlffln  v.  Gulp,  wboi  the 
court,  speaking  through  Justice  Ralney,  stated 
as  follows: 

"The  distinction  In  the  two  divergent  theories 
is  in  name  only.  In  any  case,  if  the  matters  al- 
leged in  the  pleadings  are  permissible  under  the 
provisions  of  the  Code  hereinafter  mentioned, 
and  a  party  to  the  action  assails,  by  such  plead- 
ings, a  judgment  for  want  of  jurisdiction  be- 
cause of  fraud  extraneous  to  the  issues,  prac- 
ticed upon  the  court  or  on  the  party  against 
whom  the  judgment  was  rendered,  that  prevent- 
ed him  from  having  a  fair  opportunity  to  pre- 
sent his  case,  tbe  same  evidence  is  admissible 
in  support  of  such  pleadings  whether  the  at- 
tack 18  denominated  direct  or  collateral." 

[4]  In  my  opinion '  Justice  Ralney  blazed 
the  way  to  clarify  the  opinions,  not  only  of 
this  court,  but  of  the  courts  of  the  different 
states.  The  courts  In  announcing  the  kinds 
of  attack  that  may  be  made  upon  a  domestic 
Judgment  always  classify  them  as  either  di- 
rect attacks  or  collateral  attacks,  and  define 
direct  attack  as  follows: 
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"A  'direct  attack'  on  a  Judicial  proceeding  is 
aa  attempt  to  avoid  or  correct  it  in  8om«  man- 
ner provided  by  law" 

— and  collateral  attack  as  follows: 

"A  'collateral  attack'  on  a  judicial  proceeding 
ia  an  attempt  to  avoid,  defeat,  or  evade  it,  or 
deny  its  force  and  effect,  in  some  incidental  pro- 
ceeding not  provided  by  law  for  the  express 
purpose  of  attacking  it." 

Tbe  confusion  in  the  opinions  has  arisen 
by  the  courts  attempting  to  determine  wheth- 
er an  eqnlty  proceeding  Is  a  direct  attack  or 
a  collateral  attack,  and  upon  this  they  disa- 
gree, and  this  is  the  basis  for  the  confosion 
In  the  opinions  in  many  cases,  and  upon 
whl<ai  the  courts  disagree.  One  court  nndei 
a  state  of  facts  will  hold  that  an  equity  pro- 
ceeding for  fraud  extrinsic  to  the  issues  is  a 
direct  attack,  and  set  aside  the  judgment; 
another  court  will  bold  It  Is  a  collateral  at- 
tack, under  the  same  pleading  and  evidence, 
and  hold  the  recitals  in  the  Judgment  con- 
duslTe.  In  my  Judgment  it  Is,  strictly,  nei- 
ther, but  It  Is  more  in  the  nature  of  a  direct 
attack.  In  my  Judgment,  If  the  court  would 
classify  the  different  proceedings  by  which 
a  Judgment  might  be  attacked  under  three 
classifications,  to  wit:  First,  direct  attack; 
second,  collateral  attack;  and,  (third,  tHn>- 
ceedings  in  equity,  because  of  fraud  extrinsic 
to  the  Issues  which  prevented  the  complain- 
ing party  from  having  a  fair  hearing — this 
would  avoid  much  bf  the  confusion.  If  such 
a  classiflcatlon  was  made,  tbe  opinions  here- 
after would  not  be  as  conflicting  nor  confus- 
ing either  to  the  members  of  the  bar  or  the 
trial  court  in  attempting  to  apply  the  correct 
rule.  There  is  no  case  which  does  not  come 
within  one  of  these  classes.  Commissioner 
Rosser  In  the  case  of  Brown  v.  Trent  stated: 

"But  an  attack  upon  a  Judgment  for  fraud  in 
its  procurement  is  a  direct  attack  over  which 
courts  of  equity  take  Jurisdiction,  and  no  well- 
considered  case  can  be  found  in  which  such 
Jurisdiction  is  denied." 

An  examination  of  tbe  cases  which  an- 
nounce the  rule  that  was  followed  In  the  case 
of  Continental  Oin  Co.  v.  De  Bord  and  the 
cases  of  this  court  following  that  case  discloses 
that  tbe  cases  were  considered  on  no  other  the- 
ory than  was  the  proceeding  attacking  the 
service  of  Jurisdiction  of  the  court  a  collater- 
al attack.  The  cases  were  not  considered  by 
the  court  upon  the  theory  that  any  of  the  at- 
tacks were  an  equitable  proceeding  to  set 
aside  a  Judgment  on  the  grounds  of  fraud 
extrinsic  to  the  Issues,  although  a  reading 
of  the  cases  will  disclose  that  in  some  of 
the  cases  they  were  In  f&ct  such  proceedings, 
but  In  deciding  the  case  the  court  did  not 
consider  them  upon  that  theory,  but  only  up- 
on the  theory  that  the  proceeding  was  a  col- 
lateral attack.  As  to  whether  the  Judgment 
which  is  regular  on  its  face,  and  disclosed 
that  the  court  had  Jurisdiction  of  the  parties. 


may  be  attacked  in  an  equity  proceeding  to 
show  the  Jurisdiction  was  not  obtained,  bat 
the  Jurisdiction  was  based  upon  fraudoloit 
pleadings,  is  discussed  in  a  well-considered 
opinion  by  the  Supreme  Court  of  Massachu- 
setts in  the  case  of  Edson  v.  Edstm,  108  Mass. 
590,  11  Am.  Rep.  393,  tbe  syUabus  of  which 
read: 

"This  court  has  power,  upon  petition  of  tlie 
party  aggrieved,  to  vacate  a  decree  of  divorce 
obtained  at  a  former  term  against  the  petition- 
er by  false  testimony,  on  a  libel  of  which  she 
bad  no  actual  notice,  knowledge  of  which  wag 
fraudulently  kept  from  her  by  the  other  party, 
and  of  which  the  court  had  only  an  apparent 
Jurisdiction,  founded  on  his  false  allegations 
of  domidL" 

The  court  in  the  opinion,  after  setting  forth 
that  the  case  was  in  the  nature  of  an  equi- 
table proceeding,  stated  as  follows: 

"These  set  forth  a  case  in  which  it  is  dear 
that  a  party  has  procured  a  judgment  of  this 
court  in  his  favor  by  the  perpetration  of  a  gross 
fraud,  by  means  of  which  he  induced  this  court 
to  take  cognizance  of  a  case  at  a  term  of  the 
court  in  a  county  in  which  it  could  not  legally 
exerdse  jurisdiction  over  the  parties,  and  to 
hear  and  determine  it  without  giving  to  the  ad- 
verse party  any  due  or  legal  notice  of  the  pro- 
ceedings, or  any  opportunity  to  appear  and  be 
heard  in  the  suit  The  question  to  be  deter- 
mined is  wlictber  a  judgment  so  obtained  can 
be  re-examined  and  set  aside  by  the  party  ag- 
grieved by  the  fraud,  or  whether  it  is  to  be 
taken  as  forever  binding  and  condosive  on  the 
rights  and  obligations  of  the  parties. 

"The  statement  of  the  question  is  of  itself 
suffident  to  make  it  apparent  that,  if  there  ia 
no  remedy  by  which  judgments  so  procured  to 
be  rendered  can  be  impeached  and  annulled, 
courts  of  justice  may  be  made  instruments  by 
which  the  grossest  frauds  may  be  successfully 
accomplished,  to  the  great  wrong  and  injury  of 
innocent  persons.  Such  a  conclusion  cannot 
be  supported,  unless  it  is  founded  on  adjudicated 
cases  which  this  court  is  bound  to  regard  as 
obligatory  declarations  of  the  law,  or  upon  rea- 
sons of  the  most  decisive  and  satisfactory  na- 
ture. 

"Upon  careful  examination  of  the  authorities, 
we  are  entirely  satisfied  that  they  do  not  sus- 
tain the  doctrine  that  courts  have  no  power  to 
grant  relief  to  parties  to  a  suit,  against  whom 
a  Judgment  has  been  obtained  by  fraud.  It  is 
DO  doubt  true  that  a  decree  or  Judgment  which 
stands  unreversed  and  in  force  cannot  be  called 
in  question  or  impeached  in  collateral  proceed- 
ings by  one  of  the  parties  to  the  original  suit; 
it  is  a  very  different  proposition  to  maintain 
that  an  innocent  party  cannot  invoke  the  power 
of  the  court  by  which  the  original  Judgment  or 
decree  was  rendered,  to  vacate  and  annul  it  on 
the  ground  that  it  was  procured  by  a  fraud 
practiced  on  the  court  to  his  gross  injury.  We 
believe  it  to  be  an  established  prindple  of  jo- 
risprudence  that  courts  of  justice  have  power, 
on  due  proceedings  had,  to  set  aside  or  vacate 
their  judgments  and  decrees,  whenever  it  ap- 
pears that  an  innocent  party  without  notice  has 
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been  tggrievei  by  a  Jodgment  or  decree  ob- 
tained against  him  withont  his  Knowledge,  by 
the  f  rand  of  the  other  party." 

In  the  case  of  Hlltm  v.  Ouyott  (O.  O.)  42 
Fed.  249,  the  court  stated  as  follows: 

"The  term  ia  indefinite,  and  when  it  is  said 
that  a  Judgment  ia  vitiated  and  may  be  nullified 
by  fraud  it  is  not  to  be  nnderstood  that  the 
frand  which  consists  in  false  testimony,  or  the 
suppression  of  truth,  in  respect  to  the  matters 
litigated  on  the  trial  of  the  .action  which  re- 
sulted in  the  judgment  is  sufficient  to  have  this 
effect." 

Frand  snch  as  will  vitiate  a  judgment  con- 
sista  in  preventing  the  complaining  party 
from  presenting  the  merits  of  his  case,  or 
imposing  on  the  jurisdiction  of  the  conrt,  or 
corrnpting  the  court,  or  collusion  between 
counsel. 

The  Supreme  Conrt  of  Illinois  in  tlie  case 
of  Pratt  V.  Grlffln.  223  111.  349,  79  N.  E?.  102, 
dtlng  CasweU  v.  Caswell,  120  111.  377,  11  N. 
E.  342,  stated  as  follows: 

"  'Fraud'  is  of  two  kinds  with  reference  to 
judicial  proceedings:  Fraud  in  obtaining  a  de- 
cree by  false  evidence,  and  fraud  which  gives 
the  conrt  colorable  Jurisdiction  over  the  defend- 
ant's person." 

We  are  not  Interested  In  tlie  fraud  that 
comes  within  the  first  class,  although  It  Is 
universally  held  that  such  fraud  cannot  be 
the  basis  of  an  equity  proceeding  to  set  aside 
a  judgment.  The  fraud  that  comes  within  the 
second  class  of  cases  includes  the  case  where 
equity  has  intervened  and  set  aside  the  judg- 
ment because  it  was  obtained  by  such  fraud. 
The  Supreme  Court  of  the  United  States,  In 
the  case  of  U.  S.  v.  Throckmorton,  98  U.  S. 
61,  25  L.  Eld.  93,  enumerated  the  character  of 
fraud  that  a  court  of  equity  would  recognize, 
which  Is  stated  as  follows:  First.  Fraud 
which  prevents  the  unsuccessful  party  from 
fully  exhibiting  his  case.  Second.  Fraud  prac- 
ticed upon  the  unsuccessful  party  by  his  op- 
ponent: (a)  By  keeping  him  away  from  court; 
(b)  a  false  promise  of  compromise.  Third. 
Where  the  defendant  never  had  knowledge  of 
the  suit,  being  kept  In  ignorance  of  the  case 
by  fraudulent  acts  of  the  plaintiff.  Fourth. 
Where  an  attorney  fraudulently  or  without 
authority  assumes  to  represent  a  party,  and 
connives  with  the  successful  party.  Fifth. 
Where  an  attorney,  regularly  employed,  cor- 
mptly  sells  out  his  client's  Interest  The  opin- 
ion then  says,  these  and  similar  cases,  which 
disclose  there  has  never  been  a  real  contest 
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on  account  of  fraud  of  the  successful  party  in 
the  trial  or  hearing  of  the  case,  are  grounds 
upon  which  a  court  of  equity  will.  In  an  In- 
dependent suit,  eet  aside  or  annul  the  former 
judgment  or  decree.  This  dasslflcatlon  in 
the  case  of  U.  S.  v.  Throckmorton  was  ap- 
proved by  Justice  Rainey  in  the  case  of  Oriffin 
V.  Culp  and  by  Commissioner  Rosser  In  the 
case  of  Brown  v.  Trent. 

Now,  do  the  facts  pleaded  in  the  case  at 
bar  bring  the  case  within  the  rule  above  an- 
nounced? The  fraud  pleaded  bad  the  follow- 
ing result: 

First  It  prevented  the  minor  from  hav- 
ing his  case  presented  in  the  court  by  reason 
of  the  fraud  practiced  upon  the  court  and  the 
minor  by  having  fraudulent  return  made  of 
the  notice. 

Second.  The  practice  of  fraud  upon  the 
court  by  having  a  third  i>arty  fraudulently 
represent  herself  to  be  the  mother  of  the 
minor  and  appear  in  court,  and  fraudulently 
attempt  to  give  consent. 

Third.  The  participation  of  the  father  In 
the  fraud  prevented  the  mother  of  the  Infant 
from  having  notice  of  the  suit 

Fourth.  There  was  never  any  real  contest 
or  trial  or  hearing  of  the  case  for  the  reason 
that  the  fraud  was  snch  that  the  hearing 
amounted  to  a  farce  and  a  mockery. 

These  acts  of  fraud  as  pleaded  bring  the 
case  squarely  within  the  rule  advanced  in  the 
case  of  U.  S.  v.  Throckmorton,  supra. 

'[5]  The  defendant  in  error  contends,  how- 
ever, the  petition  does  not  state  a  cause  of 
action,  for  the  reason  that  the  parties  are 
innocent  purchasers,  but  that  claim  is  not 
available  at  this  time,  nor  can  it  be  consid- 
ered by  the  court  at  this  time.  If  the  defend- 
ants are  Innocent  purchasers,  it  will  be  neo 
essary  for  the  defendants  to  plead  and  prove 
such  fact  Snch  was  the  holding  of  this  court 
in  the  case  of  Adams  Oil  &  Gas  Co.  v.  Hudson, 
B6  Okl.  386,  15K  Pac.  220;  Tucker  v.  Lecmard, 
76  Okl.  16, 183  Pac.  907.  As  to  the  right  of  in- 
nocent purchasers,  It  is  unnecessary  for  us  to 
determine  their  rights,  or  if  they  have  any, 
until  that  question  is  presented. 

For  the  reason  stated  the  judgment  of  the 
court  is  reversed  and  remanded,  with  instruc- 
tions to  overrule  the  demurrer. 

RAINET,  O.  J.,  and  HARRISON,  KANK, 
and  JOHNSON,  JJ.,  concur. 

PITCHFOBD,  J.,  dissents,  for  the  reason 
the  petition  falls  to  allege  that  the  purchaser 
at  the  guardian's  sale  purchased  with  notice 
of  said  fraud. 
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WILLIAMS  V.  STATE.    (No.  A-3327.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

June  9,  1920.     Rehearing  Denied  Sept. 

11,  1920.) 

(Bvllahua  by  the  Court.) 

1.  Criminal  law  i&^l  159(2)— Conviction  sns- 
tainod  by  any  competent  evidence  will  not  be 
reversed. 

The  trial  jury  is  the  exclusive  judge  of  the 
weight  of  the  evidence  and  of  the  credibility  of 
the  witnesses,  and  this  court  will  not  reverse 
a  judgment  of  conviction  where  there  is  any 
competent  evidence  tending  to  support  the 
same. 

2.  Homicide  «=>342— One  cannot  complain  be- 
cause convicted  of  a  lesser  crime  than  the 
evidence   showed. 

Where  the  defendant  ia  placed  on  trial  for 
murder  and  convicted  of  manslaughter  in  the 
second  degree,  he  cannot  legally  complain  be- 
cause convicted  of  a  less  crime  than  the  evi- 
dence shows  him  to  have  been  guilty  oL 

3.  Criminal  law  «=9ll86(4)— Unless  error  vio- 
lated defendant's  constitvtional  or  statutory 
rights,  Judgmeat  will  not  bo  reversed. 

A  judgment  of  conviction  will  not  be  re- 
versed because  of  the  improper  admission  of 
evidence,  unless,  after  an  examination  of  the 
entire  record,  it  clearly  appears  that  such  er- 
ror has  probably  resulted  in  a  miscarriage  of 
justice,  or  constitutes  a  violation  of  some  con- 
stitutional or  statutory  right  of  the  defentlant. 

4.  Criminal  law  «s>l038(l),  1063(6)  —  In- 
stractions  not  objeeted  to  or  questioned  In 
motion  for  new  trial  will  not  be  considered  on 
appeal  unless  fundamentally  erroneous. 

Instructions  not  objected  to  in  the  trial 
court,  nor  called  to  the  attention  of  the  trial 
court  in  the  motion  for  a  new  trial,  will  not 
be  considered  on  appeal  unless  fundamentally 
erroneous. 

Appeal  from  District  Conrt,  Payne  (Joimty; 
John  P.  Hickam.  Judge. 

Harry  Williams  was  convicted  of  the. 
crime  of  manslaughter  tn  the  second  degree, 
and  he  appeals.    AflSrmed. 

J.  M.  Springer,  of  Stillwater,  and  E.  Q; 
Wilson,  of  Tulsa,  for  plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  0.  HaU, 
Asst  Atty.  Oen.,  for  the  State. 

MATSON,  J.  Harry  Williams  was  convict- 
ed in  the  district  court  of  Payne  county,  at 
the  October  term,  1917,  of  the  crime  of  jnan- 
slangbter  in  the  second  degree,  and  sen- 
tenced to  serve  a  term  of  two  years'  impris- 
onment In  the  state  penitentiary.  The  in- 
formation charged  the  defendant  with  hav- 
ing murdered  William  Williams  on  the  12th 
day  of  June,  1917, 

William  Williams  and  the  defendant  were 
brothers.  The  Icilllng  occurred  In  a  public 
highway  in  front  of  the  home  of  the  deceas- 


ed alxmt  the  hour  of  8  o'clock  p.  m.    The 

only  eyewitness  to  the  tragedy,  beside  tlie 
defendant,  was  Annie  Williams,  the  widow 
of  the  deceased.  The  testimony  of  Annie 
Williams,  If  believed  by  the  Jury,  was  sufB- 
clent  to  support  a  conviction  of  murder.  The 
testimony  of  the  deftodant,  If  believed  by 
the  Jury,  would  entitle  him  to  be  acquitted 
on  the  ground  of  self-defense. 

It  is  first  contended  that  the  evidence  Is 
not  sufficient  to  support  the  conviction.  It 
is  not  necessary  to  enter  into  a  lengthy  dis- 
cussion of  this  evidence.  (Tounsel  for  de- 
fendant admit  that  on  appeal  a  conviction 
will  not  be  reversed  where  there  la  any  evi- 
dence reasonably  tending  to  support  the  guilt 
of  the  accused,  but  It  is  strenuously  con- 
tended that  Annie  WUUams,  the  only  eye- 
witness to  the  tragedy  who  testified  for  the 
state,  is  not  a  credible  witness,  because  she 
was  impeached  la  the  trial  court 

[1]  It  is  only  necessary  to  reiterate  that 
the  trial  jury  la  the  exclusive  Judge  of  the 
weight  of  the  evidence  and  of  the  credibility 
of  the  witnesses,  and  that  thia  court  wlU  not 
reverse  a  Judgment  of  conviction  where 
there  Is  any  competent  evidence  toiding  to 
support  the  same.  We  find  such  evidence  in 
this  record. 

[2]  In  this  connection,  it  ia  also  contended 
that  there  is  no  evidence  which  would  tend 
In  any  way  whatever  to  support  a  conviction 
for  manslaughter  in  the  second  degree ;  tliat 
the  defendant  is  either  guilty  of  murder  or 
nothing,  and  the  Jury  should  have  found  him 
either  guilty  of  murder,  or  should  have  ac- 
quitted him  on  the  ground  of  self-defense. 

In  the  case  of  Robinson  v.  State,  15  Okl. 
Cr.  408,  177  Paa  92St  this  court  held: 

"Where  a  defendant  is  placed  on  trial  for 
murder  and  convicted  of  manslaughter  in  the 
second  degree,  he  cannot  legally  complain  be- 
cause convicted  of  a  less  crime  than  the  evi- 
dence shows  him  to  have  been  guilty  of." 

[S]  It  is  also  contended  that  the  court 
erred  in  admitting  certain  Incompetent  and 
Irrelevant  testimony  in  rebuttal  to  the  effect 
that  the  defendant  was  Intoxicated  some  two 
or  three  hours  after  the  ItllUng  took  place. 

In  view  of  the  ttKt  that  the  defendant  ad- 
mitted his  Intoxicated  condition  at  that 
time,  and  was  permitted  to  explain  his  intox- 
ication, and  that  he  drank  a  considerable 
quantity  of  intoxicating  liquor  Immediately 
after  the  killing,  and  in  view  of  the  further 
fact  that  there  was  no  controversy  upon  the 
question  of  whether  or  not  lie  was  Intoxicat- 
ed at  the  time  of  the  killing,  it  cannot  be 
said  that  the  action  of  the  trial  court  In  the 
light  of  the  entire  record  was  prejudicial  to 
the  defendant  in  permitting  certain  witness- 
es to  testify  that  the  defendant  was  Intoxi- 
cated some  two  -  or  tliree  hours  after  the 
homicide  took  place. 

The  Legislature  has  specifically  provided. 
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by  aectloo  600Q,  Bevlsed  Laws  1910,  that  no 
Judgment  of  conTlctlon  shall  be  reversed  be- 
cause of  the  improper  admission  of  efldence, 
nnless,  after  an  examination  of  the  entire 
record,  It  dearly  appears  that  snch  error  has 
probably  resulted  In  a  miscarriage  of  Justice, 
or  constitutes  a  violation  of  some  constitu- 
tional or  statutory  right  of  the  defendant. 

W  It  la  also  contended  that  the  court 
erred  in  giving  Instruction  Na  14^  of  the 
general  charge  to  the  Jnry,  which  said  in- 
struction related  to  the  law  applicable  to 
self-defense. 

This  Instruction  was  not  excepted  to  in  the 
court  below.  In  fact,  the  record  Indicates 
that  the  Instruction  was  probably  given  at 
the  request  of  the  defendant 

The  specific  objection  urged  against  the 
Instmction  is  that  it  is  not  applicable  to  the 
issues  In  the  case.  The  instruction  Is  not 
fnndamentally  erroneous,  and  in  the  absence 
of  a  specific  objection  taken  to  the  same  In 
the  trial  court,  and  in  view  of  the  further 
fact  that  this  alleged  error  was  not  called  to 
the  attention  of  the  trial  court  in  the  motion 
for  a  new  trial,  no  question  is  presented 
properly  to  be  considered  on  appeal. 

Other  instructions  are  complained  of,  but 
they  are  such  as  have  heretofore  been  ap- 
proved by  this  court  in  homicide  cases,  and 
are  based  upon  statutory  provisions  relative 
to  homicide.  We  find  no  reversible  error  in 
the  action  of  the  trial  court  in  giving  such 
instructions. 

While  the  evidence  in  this  case  on  the  part 
of  the  state  and  that  of  the  defendant  is  in 
direct  confilct  as  to  what  occurred  at  the 
time  of  this  killing,  the  Jury  having  decided 
such  conflict  against  the  defendant,  and  the 
record  before  us  disclosing  no  prejudicial  er- 
ror, it  Is  the  opinion  of  this  court  that  the 
Judgment  of  the  district  court  of  Payne 
county  sentencing  the  defendant  to  serve  a 
term  of  two  years'  imprisonment  In  the  state 
penitentiary  should  be  affirmed. 

It  Is  so  ordered.  ' 


DOYLB,  P.  J„  and  ARMSTRONG,  X, 
enr. 


con- 


(17  oki.  cr.  my 
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STATE.    (No.  A-3500.) 


(Oriminal  Conrt  of  Appeals  of  Oklahoma. 
Sept  1,  1920.) 

(BylUtm*  'by  Bdiiorial  Staff.) 

IrHoxioatlng    llqaors    «=»  236  (61/2)— EvMenos 
tuM  to  show  unlawful  postoMloa. 
Bvldence  in  a  prosecution  for  the  unlawful 
possession  of  tntozicating  Uqnor  held  to  sustain 
a  eofiTiction. 
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Appeal    from    County    Court, 
County ;  W.  R.  Taylor,  Judge. 

A.  L.  Ivey  was  convicted  of  the  crime  of  un- 
lawful possession  of  intoxicating  liquor,  and 
he  appeals.    Affirmed. 

D.  S.  Levy  and  S.  A  Byers,  both  of  Okla- 
homa City,  for  plalntiCt  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  This  is  an  appeal  from 
the  county  conrt  of  Oklahoma  county,  in 
which  court  the  said  defraidant,  A.  L.  Ivey, 
was  convicted  of  the  crime  of  unlawful  pos- 
session of  Intoxicating  liquor,  and  his  pun- 
ishment fixed  at  a  fine  of  $260  and  imprison- 
ment in  the  county  Jail  for  a  period  of  90 
days.  To  reverse  this  Judgment  of  convic- 
tion, defendant  has  appealed  to  this  court 

The  evidence  <m  the  part  of  the  state  Is 
to  the  effect  that  on  the  10th  day  of  May, 
1918,  the  defendant  was  operating  a  rooming 
house  at  No.  718%  North  Broadway,  Okla- 
homa City;  that  about  9:30  o'cloqk  p.  m.  on 
said  day  several  officers  of  the  Oklahoma  City 
police  force  raided -said  premises,  and  in  a 
plant  under  the  floor  of  room  No.  5  In  said 
rooming  bouse  12  or  14  quart  bottles  of  whis- 
ky were  found  stored;  that  the  defendant 
and  his  wife  and  some  other  parties  were 
present  In  said  room;  that  some  of  the  offi- 
cers had  a  conversation  with  the  defendant, 
in  which  It  was  virtually  admitted  by  the 
defendant  that  he  was  the  owner  of  the 
whisky,  and  had  disposed  of  a  considerable 
quantity  of  the  same  that  day  before  the  offi- 
cers got  there.  The  ptoot  is  also  condnsLve 
that  the  defendant  was  in  possession  and 
contrtd  of  the  premises,  every  room  of  which 
contained  a  slffillar  storage  plant 

The  defendant  denied  that  he  was  In  pos- 
session of  the  whisky,  and  claimed  that  It 
must  have  been  stored  in  said  plant  before  he 
took  possession  of  the  premises.  The  plant 
was  located  under  a  gas  stove  and  under  a 
zinc  mat  and  was  so  c<»cealed  that  the  same 
was  not  found  by  the  officers  until  a'  second 
search  of  the  room  was  mad& 

This  court  has  examined  the  evidence,  the 
instructions  of  the  court  the  Judgment  and 
sentence,  and  has  carefully  gonsldered  all  the 
assignments  of  error  set  forth  in  the  petition, 
and  the  conclusion  is  reached  that  the  de- 
fendant had  a  fair  and  impartial  trial,  that 
the  Instructions  are  as  favorable  to  the  de- 
fendant as  the  evidence  would  warrant  and 
that  no  alleged  error  is  presented,  such  as 
should  result  In  a  reversal  of  this  conviction. 

The  Judgment  of  conviction  Is  therefore  af- 
firmed.   Mandate  forthwith. 
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OSNER  &  MEHLHORN.  Inc..  v.  LOEWE 
et  ux.     (No.    IS824.) 


(Sapreme  Court  of  WashinKton. 
1920.) 


July  14. 


1.  Bills  and  notes  is=3452(3)— Payee's  breach 
of  oral  promise,  made  contemporaneously 
with  note,  no  defense. 

In  action  on  note,  payee's  breach  of  oral 
promise  to  employ  maker,  made  contemporane- 
onaly  with  the  note,  the  payee  at  the  same 
time  'delivering  to  defendant  the  exact  amount 
of  money  expressed  in  the  note,  is  no  defense. 

2.  Mortgages  «=3454(l)— Answer  In  mortgage 
foreclosure  action  held  insnfflolent  pleading 
of  fraud. 

In  mortgage  foreclosure  action,  allegations 
in  answer  that  mortgagee  breached  oral  prom- 
ise, made  contemporaneously  with  execution  of 
lnorti;age,  to  employ  mortgagor,  without  allega- 
tions that  the  note  should  or  might  be  paid  by 
services  to  be  rendered,  or  that  at  the  date 
of  the  note  the  mortgagors  had  no  other  means 
by  which  to  pay,  or  that  mortgagee  under- 
stood that  they  had  no  other  way  of  paying, 
held  not  sufficient  pleading  of  the  defense  that 
such  breach  was  committed  with  intent  to  de- 
fraud mortgagors  and  to  take  their  home  from 
them  after  it  had  increased  in  value. 

3.  Contracts  «=9lO(2)— Agreement  to  omploy 
attorney,  without  promise  on  part  of  attor- 
■oy  to  do  the  work,  held  void. 

Promise  to  employ  an  attorney  to  do  all 
promisor's  law  work,  without  an  agreement  on 
the  part  of  lawyer  to  do  such  work,  fceW  void 
tor  lack  of  mutuality. 

4.  Mortgages  «=358 1  (6)— Evidence  held  not  to 
prove  that  mortgagee's  attorney  had  agreed 
to  foreeloso  for  less  than  fee  fixed  by  court. 

In  action  to  foreclose  mortgage,  testimony 
that  officers  of  mortgagee  told  witness  that 
they  never  paid  their  attorney  the  amount  fixed 
by  the  court  as  attorney  fee  held  not  to.  prove 
that  the  particular  mortgage  was  being  fore- 
closed under  such  an  agreement  between  mort- 
gagee and  its  attorney. 

5.  Ploading  «s»236(4)— Amendment  of  answer, 
aftor  plaintiff  had  put  In  Its  proof,  discre- 
tionary with  court. 

Defendant's  application  for  leave  to  amend 
anawer,  made  after  plaintiff  had  put  in  ite 
proof,  was  addressed  to  the  sound  discretion 
of  the  court. 

6.  Pleading  «=>236(4)  —  Refusal  to  permit 
amendment  to  answer,  after  plaintiff  had 
put  in  Its  proof,  held  not  abuse  of  discretion. 

Where  the  issues  had  been  completed  some 
eight  months  before  the  trial,  and  where  de- 
fendants had  been  granted  several  continuances, 
court's  refusal  to  permit  amendment  to  answer, 
after  plaintiff  had  put  in  its  proof,  held  not 
an  abuse  of  discretion. 

7.  Mortgages  <8=.526 (2) —Mortgage  sale  for 
less  than  amount  of  Judgment  harmless  to 
mortgagors. 

Court's  confirmation  of  foreclosure  sale  to 
highest  bidder  for  less  than  amount  of  judgment 


was  harmless  to  mortgagors,  alnce  the  lower 
the  bid  the  smaller  the  amount  of  money  they 
would  l>e  required  to  pay  to  redeem. 

8.  Mortgages  «=95i2— Sale  of  lots  on  masse, 
instead  of  separately,  held  not  error. 

Where  four  lots  had  been  considered  as 
a  single  tract  by  mortgagors  in  their  declara- 
tion of  homestead,  and  where  sheriff's  return 
stated  that  the  lots  were  sold  in  one  parcel, 
"deeming  that  the  most  advantageous,"  the 
sale  of  the  four  lots  at  mortgage  foreclosure 
sale  en  masse,  instead  of  sr>parate]y,  held  not 
error,  under  Rem.  Code  1915,  {  583. 

9.  Appeal    and   error  <s=3477— Court   will   not 
grant  stay,  where  statuts  provides  a  bond. 

Denial  of  mortgagors'  application  for  order 
staying  execution  of  deficiency  judgment  dur- 
ing pendency  of  their  appeal  to  Supreme  Court 
held  not  error;  the  proper  procedure  in  such 
case  being  the  execution  of  a  bond  to  stay  pro- 
ceedings, under  Rem.  Cods  181S,  i  1722. 

Department  L 

Appeal  from  Superior  Court,  King  County; 
Everett  Smith,  Judge. 

Action  by  Osner  &  Mehlbom,  Incorporat- 
ed, against  Adolf  Loewe  and  wife.  From  a 
judgment  for  plaintiff,  and  from  an  order 
confirming  the  sheriff's  sale  of  real  estate, 
and  from  an  order  denying  defendant's  ap- 
plication to  stay  the  execution  of  deficiency 
judgment,  defendants  appeal.    Affirmed. 

Edgar  C.  Snyder,  of  Seattle,  for  appellants. 
Edward  Von  Tobd,  of  Seattle,  for  reb-pond- 
ent. 


MITCHELL,  J.  This  action  was  com- 
menced in  August,  1918,  to  recover  Judgment 
on  a  promissory  note  in  the  sum  of  $1.:M0, 
and  to  foreclose  a  mortgage  given  to  secure 
the  same  on  July  7, 1910,  payable  three  years 
after  the  date  thereof.  The  only  pajTuents 
that  had  been  made  were  for  interest  to 
July  7,  1916. 

The  answer,  after  a  general  denial  of  the 
allegations  of  the  complaint,  contained  a  first 
affirmative  defense,  alleging  the  existence  of 
an  agreement  whereby  the  attorney  for  plain- 
tiff was  to  receive  for  his  services  in  the 
present  case  an  amount  less  than  that  sped- 
fled  in  the  note  and  mortgage  sued  on,  and 
less  than  that  to  be  fixed  by  the  court  in 
the  decree.  The  answer  also  set  up  an  al- 
leged second  affirmative  defense,  to  the  ef- 
fect that  the  note  and  mortgage  were  given 
for  money  used  in  the  improvement  of  the  real 
estate  mortgaged,  and  that  the  defendants 
were  Induced  to  make  the  improvements  there- 
on through  the  false  representations  of  the 
plaintiff  that  it  would  sever  Its  connections 
with  its  then  attorney  and  employ  exclusive- 
ly the  defendant  Adolf  Loewe  as  its  at- 
torney; that  at  the  date  of  the  note  and 
mortgage,  and  ever  since,  plaintiff  had  and 
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still  has  an  amount  of  litigation  yielding  In 
any  one  year  attorney's  fees  far  In  excess  of 
the  amount  of  tbe  note,  and  that  plaintiff 
gave  only  a  part  of  its  litigation  to  defend- 
ailt,  and  decreased  the  same  year  by  year, 
tbongh  I'epeatedly  asked  by  defendant  to 
keep  Its  promise;  that  defendants  have 
made  diligent  efforts  to  meet  their  note,  but 
defaulted,  because  of  tbe  forgoing  conduct 
of  the  plaintiff  In  its  breach  of  agreement  to 
employ  defendant,  which  breach  was  com- 
mitted with  intent  to  defraud  defendants, 
and  take  from  than  their  home,  after  the 
same  bad  Increased  in  value  many  times; 
and  that  because  of  the  practices  of  fraud  of 
plaintiff  as  alleged  the  consideration  for 
said  note  and  mortgage  lias  wholly  failed. 
A  demurrer  was  sustained  to  the  second  af- 
firmative defense.  The  allegations  of  the 
first  affirmative  defense  were'  denied  by  a 
reply. 

At  the  trial  after  the  plaintiff  had  put  in 
all  its  evidence,  the  defendants  made  an 
oral  application  for  leave  to  amend  their  an- 
swer, by  setting  up  certain  matter  which 
consisted,  first,  of  substantially  tbe  same 
matter  as  that  contained  in  the  second  affirm- 
ative defense,  to  which  a  demurrer  had  been 
sustained;  and,  second,  matter  in  the  na- 
ture of  set-offs,  consisting  of  two  parts,  viz.: 
(1)  That  from  August  10,  1910,  to  July  7, 
1915,  defendant  Adolf  Loewe  had  nmduct- 
ed  some  13  mortgage  foreclosure  cases  for 
plaintiff,  wherein  the  trial  court  had  allowed 
in  the  decrees  attorney  fees  ajsregatlng 
$863.81  in  excess  of  what  had  actually  been 
paid  by  the  plaintiff  to  the  defendant  for 
his  services  therein,  which  excess  It  was  al- 
leged was  unlawfully  withheld  by  the  plain- 
tiff; and  (2)  that  in  certain  other  litigation 
from  1910  to  the  date  of  the  commencement 
of  this  suit  there  was  a  large  amount  of 
certain  other  specified  ^tlgation,  wherein 
plaintiff  was  either  suing  or  sued,  conducted 
for  the  plaintiff  by  some  other  attorney, 
wherein  by  the  agreement  defendant  Adolf 
Loewe  should  have  been  employed.  Justify- 
ing reasonable  attorney's  fees  largely  in  ex- 
cess of  tbe  amount  due  on  the  note  and 
mortgage  involved  in  this  suit  An  objection 
to  the  trial  amendment  was  sustained. 

Upon  the  conclusion  of  the  evidence  there 
was  judgment  for  the  plaintiff  as  demanded 
in  the  complaint  Subsequently,  upon  an  or- 
der of  sale,  tlie  sheriff  sold  the  property  for 
an  amount,  $150,  less  than'  required  to  satis- 
fy the  judgment,  costs,  and  increased  costs. 
Objections  to  the  confirmation  of  the  sale 
were  overruled,  and  an  order  entered  con- 
firming it.  Thereafter  defendants  applied 
to  the  court  for  an  order  staying  the  execu- 
tion of  the  deficiency  judgment  of  $100  dui^ 
Ing  tbe  pendency  of  the  appeal.  The  applica- 
tion was  denied.  The  defendants  have  ap- 
pealed from  the  judgment,  the  order  con- 


firming the  sherUTs  sale  of  real  estate,  and 
tbe  order  denying  defendants'  applicatiou 
to  stay  the  execution. 

[1-3]  First,  it  is  «daimed  error  was  com- 
mitted in  sustaining  the  demurrer  to  the  sec- 
ond affirmative  defense.  This  portion  of  the 
answer  says:  "Tbe  note  and  mortgage  were 
given  for  money  used  in  the  Improvement  of 
the  real  estate  mortgaged" — which  must  be 
tak^n  as  an  admission  that  the  note  and 
mortgage  were  given,  and  that  $1,200  were 
received,  by  the  appellants,  as  alleged  in  the 
complaint  We  are  aware  of  no  rule  permit- 
ting tbe  defense,  in  a  suit  upon  a  promissory 
note,  of  a  breach  of  simply  an  oral  promise 
of  fntufe  employment  contemporaneously 
made  to  the  defendant  by  the  payee  in  the 
note,  who  at  tbe  time  of  taking  it  delivers 
to  tbe  maker  tbe  exact  amount  of  money  ex- 
pressed in  tbe  note.  As  to  the  claim  of  be- 
ing overreached,  it  is  to  be  noticed  the  an> 
swer  does  not  allege  that  the  oral  agreement 
provided  tbe  note  should  or  might  be  paid 
by  services  to  be  rendered,  but  only  that 
appellant  would  be  employed  in  tbe  future. 
Nor  is  it  alleged  that  at  the  date  of  tbe  note 
the  appellants  had  no  other  means  by  which 
to  pay,  or  that  respondent  understood  they 
had  no  other  way  of  paying.  It  is  not 
claimed  appellant  Adolf  Loewe  was  to  give 
his  time  exclusively  to  the  law  work  of  the 
respondent,  or  that  he  obligated  himself  to 
do  any  law  work  for  the  respondent  in  the 
future.  It  was  but  a  one-sided  promise,  rev- 
ocable, or  tbat  might  be  ignored,  at  the 
pleasure  of  tbe  promisor. 

[4]  Next,  It  is  claimed  tbe  court  erred  in 
excluding  evidence  in  support  of  tbe  first 
affirmative  defense.  There  was  no  evidence 
offered  on  the  subject  Appellant  Adolf 
Loewe  testified  that  some  time  in  1909  or 
1910  two  officers' of  the  respondent  corpora- 
tion told  him  they  never  paid  their  attorney 
the  amount  fixed  by  the  court  as  attorney 
fee,  but  nothing  was  offered  to  show  the  re- 
spondent's attorney  in  the  present  case  was 
acting  under  that  or  any  similar  agreement 

[S,  6]  Assignments  Nos.  3  and  4  relate  to 
the  refusal  of  the  court  to  permit  the  trial 
amendment  as  hereinbefore  described.  As 
already  noticed,  the  application  was  made 
after  the  respondent  bad  put  in  its  proof. 
A  portion  of  the  proposed  amendment  had 
been  already  disposed  of  adversely  on  a  de- 
murrer thereto.  As  to  the  remainder,  if  it 
be  assumed  that,  generally  speaking,  it 
would  be  proper  matter  to  be  included  in  the 
answer,  the  application  at  that  time  was 
nevertheless  addressed  to  the  sound  discre- 
tion of  the  court  It  appears  from  the  rec- 
ord the  issues  had  been  completed  some  eight 
months  before  tbe  trial,  and  that  several 
continuances  bad  already  been  granted  at 
tbe  request  of  the  appellants.    We  arc  satis- 
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fled  tiiere  waa  no  abuse  of  discretion  by  tb« 
trial  court  In  denying  leave  to  amend.  . 

The  fifth  assignment  is  that  the  court  erred 
in  granting  Judgment  and  decree  of  fore- 
closure. The  proof  in  support  of  the  com- 
plaint was  ample  and  uncontradicted. 

[7,  t]  In  the  sixth  assignment  it  is  claimed 
the  court  should  not  have  confirmed  the  sher- 
iff's sale  of  property,  for  three  reasons:  (1) 
Because  the  affidavit  of  publication  of  notice 
of  the  sheriff's  sale  was  not  properly  signed 
as  the  same  appeared  in  the  sherUTs  return 
of  sale.  Upon  permission  of  the  court,  prop- 
erly granted,  the  irregularity  was  corrected, 
and  the  afildavlt  correctly  signed,  at  that 
bearing.  (2)  It  is  claimed  the  sale  should 
have  been  set  aside  because  of  inadequacy  of 
the  price  at  which  the  property  was  sold. 
There  were  afBdavits  that  the  property  was 
worth  largely  in  excess  of  the  amount  for 
which  It  was  sold,  and  it  also  appears  that 
only  a  few  months  before  the  sale  appel- 
lants filed  a  declaration  of  homestead  upon 
the  whole  of  the  property  alleging  that  its 
worth  was  $4,000;  .but  this  seems  to  us  to  be 
immaterial.  It  was  sold  to  the  highest  bidder, 
and  the  appellants  cannot  be  injured  by  the 
sale  of  the  property  for  less  than  the  amount 
of  the  Judgment  They  have  a  year  in  which 
to  redeem  from  the  sale  and  the  less  the 
bid  the  smaller  amount  required  to  redeem. 
(3)  It  is  claimed  that  the  sale  was  irregular- 
ly made  because  the  four  lots  were  sold  en 
masse,  rather  than  in  separate  parcels. 
There  is  nothing  to  show  that  any  one  else 
was  interested  In  the  property.  Together 
the  several  lots  bad  been  considered  as  a 
single  tract,  and  ,«nltable  for  a  homestead 
by  the  declaration  of  appellants  filed  for  that 
purpose;  and  the  sherUTs  return  states  the 
premises  were  sold  In  one  parcel,  "deeming 
that  the  most  advantageous,"  which  was  ac- 
cording to  the  provision  of  section  583,  Rem. 
Code. 

[t]  Finally,  it  is  claimed  the  court  erred 
In  denying  an  application  of  the  appellants 
for  an  order  staying  the  execution  of  the  de- 
ficiency Judgment  dnring  the  pendency  of 
their  appeal  to  this  court  In  this  there  was 
no  error.  The  deficiency  Judgment  was  defi- 
nite and  certain.  The  statute  (Rem.  Code,  { 
1722)  provides  that  in  order  to  effect  a  stay 
of  proceedings  a  bond,  where  the  appeal  is 
from  a  final  judgment  for  the  recovery  of 
money,  shall  be  given  in  a  penalty  double 
the  amount  of  the  Judgment  appealed  from. 
It  was  a  case  in  which  there  was  no  oc- 
casion for  an  application  to  the  court  The 
matter  was  definitely  fixed  by  the  provisions 
of  the  statute. 

The  Judgment  is  affirmed. 

HOLCOMB,  C.  J.,  and  PARKER.  MAIN, 
and  MACKINTOSH,  JJ.,  concur. 


(Ill  yrtA.  scK) 
KINO  V.  BLICKFELDT  at  aL 

Appeal  of  TITLE  TRUST  CO.  at  aL 

(No.  15718.) 

(Supreme  Court  of  Washington.    July  tZ, 
1920.) 

1.  Fixtorei  «=»9— Elevator  Installed  part  ef 
realty. 

An  elevator  installed  in  an  apartment  build- 
ing  onder  constmction,  under  an  agreement 
with  the  owner  that  title  should  remain  in  the 
elevator  eoropany  until  paid  for,  was  a  fixture 
and  a  part  of  the  realty,  as  between  the  owner 
of  the  building  and  persons  claiming  as  mort- 
gagees or  mechanics'  lien  claimants. 

2.  Fixtures  «=s>9— Elevator  personal  property 
as  between  elevator  company  and  owner  of 
ballding. 

Where  an  elevator  company  retained  title 
to  an  elevator  installed  in  a  building  under  con- 
struction until  paid  for,  the  elevator  plant  re- 
mained peraonal  property  as  between  the  ele- 
vator company  and  the  owner  of  the  buOding. 

3.  Fixtvrea  «=>20->Elevator  plant  personal 
property  as  between  seller  retalnlno  title  and 
third  persons  with  knowledge. 

Where  an  elevator  plant  was  Installed  In  a 
building  under  construction,  under  an  agreement 
that  title  should  remain  in  the  elevator  company 
until  the  plant  was  paid  for,  the  plant  was  per- 
gonal property,  and  not  a  fixture,  as  between 
the  elevator  company  and  third  persona  and 
incumbrancer  with  knowledge  of  the  agreement 

4.  Fixtures  «=>20— Elevator  Installed  andor 
conditional  oontraot  remained  personalty  as 
against  prior  Inoumbranoers. 

An  agreement  between  an  owner  of  realty 
and  an  owner  of  personal  property  sold  by  the 
latter  to  the  former  to  go  into  the  realty,  under 
such  condition,  as  to  its  relation  to  the  realty, 
as  would  under  ordinary  drcnmatances  clearly 
make  it  a  fixture  and  a  part  of  the  realty,  may 
be  effective  to  preserve  the  personal  status  of 
the  pioperty  so  sold,  and  prevent  it  becoming 
a  fixture,  even  against  prior  incumbrancers,  pro- 
vided the  material  or  thing  so  sold  could  be  re- 
moved without  material  damage  thereto  impair- 
ing the  security  of  the  prior  incnmbraneer,  but 
it  would  be  a  part  of  the  realty  as  to  subse- 
quent incumbrancers  without  notice. 

5.  Fixtures  «=s>20— Elevator  plant  lastalM 
contemporaneously  with  creation  of  InoBM- 
brances  part  of  realty. 

Where  an  elevator  plant  was  installed  in  a 
building  under  construction,  under  an  agreement 
whereby  the  elevator  compaay  retained  title 
until  it  should  be  paid  for,  and  at  about  the 
time  the  work  of  installing  the  elevator  started 
other  persons  undertook  to  advance  money  on 
mortgage  and  furnish  labor  and  materials,  and 
continued  to  do  so  for  a  number  of  months 
while,  the  elevator  was  being  installed,  without 
notice  of  the  agreement  between  the  elevator 
company  and  the  owner  of  the  balding,  the  ele- 
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Tator,  aa  to  aadi  mortgagee  and  fnraiahera  of 
money,  labor,  and  material,  became  a  part  of 
the  realty  aa  fast  as  it  was  installed,  even 
though  it  was  never  completed. 

En  Banc. 

Appeal  from  Superior  Conrt,  King  County ; 
J.  T.  Benald,  Judge. 

Action  by  D.  H.  King  against  J.  M.  Bllck- 
feldt  and  others  to  foreclose  mechanics'  and 
materialmen's  Ueos.  From  a  decree  sub- 
ordinating their  liens  and  claims  to  the  right 
of  the  Otis  Elevator  Company  to  remove  an 
levator  Installed  In  the  building,  the  Tltte 
Tmst  Company,  the  Inlaid  Floor  Company, 
and  the  Seattle  Marble  &  Tile  Company  ap- 
peaL  Decree  modified,  and  caose  ronanded 
with  directions. 

Boberts  tc  Sked  and  Jones,  Klddell  & 
Brackett,  all  of  Seattle,  for  appellants. 

Bogle,  Merrltt  &  Bogle,  of  Seattle,  for 
zespondent. 

PARKER,  J,  This  action  was  commenced 
In  the  snperiffl'  court  for  King  county  to 
foreclose  a  nnmber  of  mechanics'  and  mate- 
rialmen's Hens  held  by  the  plaintiff,  King. 
Our  present  inquiry  has  to  do  only  with  the 
mortgage  Men  claim  of  the  defendant  and 
crossK»mpIainant  Title  Trust  Company,  and 
the  mechanics'  and  materialmen's  lien  claims 
of  the  defendants  and  cross-complainants 
Inlaid  Floor  Company  and  Seattle  Marble 
&  Tile  Company,  as  against  the  claim  of  title 
made  by  the  defendant  and  cross-complainant 
Otis  Elevator  Company  under  a  claimed 
conditional  sale  of  the  elevator  installed  by 
It  In  the  building  in  question.  A  trial  in 
the  superior  court  upon  the  merits  adjudicat- 
ing the  rights  of  all  these  parties  as  well 
as  others  resulted  in  a  decree  sustaining 
the  claim  of  title  made  by  the  Otis  Elevator 
Company  to  the  elevator  In  question  as  su- 
perior to  these  mortgage  and  lien  claims. 
From  this  disposition  of  the  cause  Title 
Trust  Company,  Inlaid  Floor  Company,  and 
Seattle  Marble  Jb  TUe  Company  have  appeal- 
ed to  this  court. 

On  September  20, 1917,  Otis  Elevator  Com- 
pany entered  into  a  written  contract  with 
the  Real  Property  Investment  Company,  the 
owner  of  the  real  property  In  question,  situ- 
ated In  the  city  of  Seattle,  by  which  It  agreed 
to  famish,  erect,  and  install  Ih  the  building 
then  in  course  of  construction  upon  the  prop- 
erty a  passenger  elevator.  Hie  contract, 
wblcb  was  in  the  form  of  a  proposal  and  ac- 
ceptance, contained,  among  other  stipulations, 
fbe  foUowing: 

"We  are  to  retdn  title  to  and  possession  of 
an  maebinery,  implements,  and  apparatus  fur- 
nished by  as  ander  terms  of  this  proposal,  nntQ 
final  payment  shall  have  been  made." 

This  contract  was  never  filed  in  the  office 
of  the  county  auditor  as  a  conditional  sale 
contract,  nor  did  aay  of  ^ip^lants  have 


any  actual  knowledge  of  its  edstence  until 
after  each  of  (heir  Hen  claims  accrued.  This 
work  of  erecting  and  Installing  the  elevat<Mr 
In  the  building  was  commenced  by  the  Eleva- 
tor Company  oh  December  15,  191T,  which 
work  continued  until  near  March  IS,  1918, 
when  it  had  been  completed  and  was  approved 
by  the  supervising  architect  The  famishing 
and  installation  of  the  elevator  not  being 
paid  for  as  agreed  upon,  the  Elevator  Com- 
pany claimed  title  to  the  elevator  and  the 
right  to  remove  it  from  the  building  freed 
from  the  mortgage  and  lien  claims  of  ap- 
pellants. 

On  December  6,  191T,  Real  Property  In- 
vestment Company  conveyed  by  deed,  ab- 
solute in  form,  tlie  lots  and  the  building 
thereon  then  in  course  of  construction  to 
Title  Trust  Company,  which  deed  was  duly 
recorded  in  the  office  of  the  auditor  of  King 
coimty  on  the  following  day.  This  deed  was 
intended  as  a  mortgage  to  secure  a-  loan  of 
$20,000  agreed  to  be  made  by  Title  Tmst 
Company  to  Real  Pn^ierty  Investment  Com- 
pany. This  loan  was  consummated  In  part 
only,  the  Real  Property  Investment  Com- 
pany receiving  from  Title  Trust  Company 
only  the  following  amounts  thereon  at  the 
times  mentioned:  On  December  18,  1917,  $3,- 
000;  on  December  80, 1017,  ftSOO;  on  January 
2,  1018,  $500;  on  January  17,  1018,  $500; 
on  Febraary  2,  1018,  $800;  and  on  February 
9,  1918,  $3,000;  In  all,  $8300->whlch,  to- 
gether with  'the  interest  accruing  thereon, 
was  the  amount  for  which  the  trial  court 
awarded  foreclosure  In  favor  of  Title  Trust 
Company,  but  subject  to  the  right  of  the 
Elevator  Company  to  remove  the  elevator 
from  the  building  freed  from  the  claims  of 
Title  Tmst  Company  under  Its  mortgage. 
This  period.  It  will  be  noticed,  was  substan- 
tially contemporaneous  with  the  period  of 
the  erection  and  installation  of  the  elevator. 

On  December  20,  1917,  the  Seattle  Marble 
ft  Tile  Company,  in  pursuance  of  a  contract 
made  In  behalf  of  the  owner  of  the  property 
with  them,  commenced  to  furnish  and  put  In 
place  the  marble  in  the  vestlbnle  of  the  build- 
ing, which  furnishing  of  material  and  work 
continued  to  and  was  completed  on  or  about 
Febraary  27,  1918.  This  period,  It  will  be 
noticed,  was  substantially  contemporaneous 
with  the  erection  and  installation  of  the 
elevator  In  the  building.  The  superior  court 
decreed  foreclosure  of  the  lien  of  the  Seattle 
Marble  ft  Tile  Company  for  the  unpaid  bal- 
ance due  them,  subject,  however,  to  the  right 
of  the  Elevator  Company  to  remove  the  de-  • 
vator  as  its  absolute  property. 

On  February  2,  lOlB,  Inlaid  Floor  Com- 
pany, in  pursuance  of  a  contract  entered  in- 
to by  them  with  the  owner  of  the  building, 
commenced  to  furnish  material  for  and  la7 
floors  in  the  building,  which  famishing  of 
material  and  work  continued  until  March  26, 
1018.  This  period.  It  will  be  noticed,  was  con- 
tesoporaneoos  with  about  the  latter  half  of 
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the  period  of  tbe  erectloB  and  Installation 
of  tbe  elevator  in  tbe  building.  Foreclosure 
of  tbe  lien  of  Inlaid  Floor  Company  for 
the  balance  due  them  was  awarded  by  the 
decree,  subject,  however,  to  the  right  of  the 
Elevator  Company  to  remove  tbe  elevator  as 
Its  absolute  property. 

Our  principal  Inquiry  being  as  to  whether 
or  not  the  elevator  upon  its  Installation  in 
the  building  became  such  a  fixture  as  to  be- 
come a  part  of  the  realty  as  between  the 
Elevator  Company  and  appellants,  there  be- 
ing no  agreement  between  them,  nor  any 
agreement  betweoi  the  owner  and  the  Eleva- 
tor Company  of  which  they  had  notice,  as  to 
the  elevator  plant  remaining  the  property  of 
the  Elevator  Company,  and  therefore  person- 
al property  until  paid  for,  it  becomes  neces- 
sary for  OB  to  note  the  relation  of  the  eleva- 
tor to  the  general  use  of  the  building ;  what 
the  elevator  plant  consisted  of;  and  the 
manner  of  its  i^iysical  attachment  to  the 
building  and  tbe  ground  upon  which  it  rests. 
The  building  is  an  apartment  house  of  five 
stories,  all  of  which  the  elevator  was  design- 
ed to  serve.  There  was  built  into  the  building 
as  a  part  of  its  original  construction  a  perma- 
nent shaft  for  tbe  elevator.  One  could  hardly 
say  that  tbe  elevator  plant  was  of  a  special 
or  peculiar  type,  or  that  as  to  most  of  its 
parts,  such  as  the  car,  cables,  counterweights, 
etc.,  they  were  made  specially  for  installation 
in  this  particular  plant.  Indeed,  most  of  its 
parts,  viewed  separately,  could  well  be  class- 
ed as  stock  parts.  However,  In  Us  installa- 
tion there  was  constructed  as  a  part  of  the 
plant  a  concrete  foundation  in  the  basement, 
on  which  the  engine  or  motor  rested  and  was 
firmly  fastened;  the  guideposts  running  up 
the  sides  of  the  shaft  both  for  the  car  and 
the  counterweights  were  firmly  fastened  to 
the  building;  and  there  were  also  other  parts 
of  the  plant  physically  attached  to  the  build- 
ing. Indeed,  it  was  installed  and  attached  to 
the  building,  generally  speaking,  in  a  man- 
ner quite  familiar  to  every  one  who  has 
occasion  to  visit  audi  buildings.  In  all  out- 
ward appearances  it  seems  to  be  as  much  a 
permanent  fixture  and  a  part  of  the  building, 
and  as  necessary  to  the  ordinary  efficient  use 
of  tbe  building,  as  any  other  permanently  con- 
structed part  of  the  building.  One  buying  tbe 
property  from  tbe  owner,  or  one  taking  a 
mortgage  on  the  property  from  the  owner,  or 
one  performing  labor  and  furnishing  mate- 
rials for  which  be  would  have  a  lien  upon  the 
property,  would,  we  think,  without  question 
assume  from  all  outward  appearances,  he 
having  no  knowledge  of  any  special  agreement 
or  understanding  existing  between  the  owner 
and  the  one  who  installed  the  elevator  plant, 
ttiat  it  was  a  permanent  fixture  and  a  part 
of  the  realty  to  which  he  isouid  look  as  part 
of  bis  security. 

[1,2]  If  this  were  a  controversy  between 
the  owno:  of  the  building  and  appellants,  the 
former  claiming  the  elevator  plant  to  be  per- 


sonal property  and  not  a  part  of  Oie  realty, 
and  the  latter  cLilmlng  the  plant  to  be  a  fix- 
ture and  a  part  of  the  realty  subject  to  their 
mortgage  and  lien  claims,  we  would  have 
little  hesitancy  in  holding  the  plant  and  all 
its  parts  to  be  a  fixture  and  subject  to  appel- 
lants' mortgage  and  lien  claims.  Whatever 
seeming  conflict  there  may  be  in  the  holdings 
of  the  courts  touching  the  question  of  what 
are  fixtures  under  the  varying  circumstances 
of  the  numerous  cases,  we  know  of  no  holding 
which  would  lend  substantial  support  to  the 
claim  of  this  elevator  being  other  than  a  fix- 
ture and  a  part  of  the  realty  as  between  tbe 
owner  of  tbe  building  and  appellants.  The 
reasoning  of  our  own  decisions,  even  those 
holding  that  the  particular  property  involved 
was  not  a  fixture  is  all  but  conclusive  in  sup- 
port of  tills  view  of  the  law.  Cherry  v.  Ar- 
thur, 5  Wash.  787,  32  Pac.  744;  Wade  v. 
Donau  Brewing  Co.,  10  Wash.  284,  38  Pac. 
1009 ;  Chase  v.  Tacoma  Box  Co.,  11  Wash.  377, 
39  Pac.  639;  FUley  v.  Christopher,  39  Wash. 
23,  80  Pac.  834. 109  Am.  St.  Rep.  853.  On  the 
other  band,  if  it  were  a  controversy  between 
the  owner  of  the  building  and  the  Elevator 
Company  as  to  whether  or  not  the  elevator 
plant  is  personal  property  as  between  them, 
we  would  as  readily  hold  it  to  be  personal 
property,  since,  by  their  express  agreement 
that  title  should  remain  in  tbe  Elevator  Com- 
pany until  the  purchase  price  was  paid  in 
full,  they  impliedly  agree  that  as  between 
them  it  should  be  regarded  as  personal  prop- 
erty until  paid  for.  Boeringa  v.  Perry,  96 
Wash.  B7,  164  Pac.  773. 

[3]  We  would  also  tiold  the  elevator  plant 
to  be  personal  property  even  as  between  the 
Elevator  Company  and  appellants,  or  it  were 
shown  that  the  latter  had  knowledge  of  tbe 
agreement  and  understanding  in  that  l)ehalf 
made  between  the  ovraer  and  the  Elevator 
Company.  Allls-Chalmers  Manfg.  Co.  v.  City 
of  EUensburg,  185  Pac.  811.  These  considera- 
tions, while  falling  short  of  solving  our  pres- 
ent problem,  nevertheless  furnish  us  a  start- 
ing point,  since  we  are  to  determine  whether 
or  not  appellants  are  in  as  favorable  a  posi- 
tion as  against  the  claim  of  the  Elevator 
Company  as  subsequent  purchasers  or  incum- 
brancers for  value  and  without  notice  of  the 
claim  of  the  Elevator  Company. 

[4.]  Generally  speaking,  we  think  It  may 
safely  be  said  that  an  agreement  betweoi 
the  owner  of  realty  and  the  owner  of  the  per- 
sonal property  sold  l^  the  latter  to  the  form- 
er to  go  into  the  realty  under  such  conditions 
as  to  its  relation  to  the  realty  as  would,  un- 
der ordiiuiry  circumstances,  clearly  make  it  a 
fixture  and  a  part  of  the  realty,  may  be  effec- 
tive to  preserve  tbe  personal  status  of  the 
property  so  sold,  and  prevent  it  becoming  a 
fixture  and  a  part  of  the  realty,  even  against 
prior  incumbrancers;  providing  the  material 
or  thing  so  sold  and  going  into  the  realty 
could  be  removed  therefrom  without  material 
damage  thereto  impairing  the  security  of  the 
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On  the  other  band,  gen-   the  szecntibn  of  the  mortgage,  but  a^paroitly 


pri<v  incumbrancer. 

erally  speaking,  we  think  It  may  safely  be 
said  that  an  agreement  between  the  owner  of 
realty  and  the  owner  of  the  personal  proper- 
ty sold  by  the  latter  to  the  former  to  go  into 
the  realty  under  such  conditions  as  to  its  re- 
lation to  the  realty  as  would,  under  ordinary 
dreumstances,  clearly  make  it  a  fixture  and 
a  part  of  the  realty,  will  not  preserve  the  per- 
aoaal  status  of  the  material  or  thing  so  sold 
and  going  Into  the  realty  and  prevent  it  be- 
coming a  fixture  and  a  part  of  the  realty  as 
against  subsequent  incumbrancers,  who  have 
no  notice,  until  after  the  accrual  of  their 
claims,  of  the  agreement  by  which  the  owner 
of  the  xealty  and  the  owner  of  the  personal 
property  assumed  to  preserve  the  personal 
status  of  the  latter  and  prevent  it  becomins 
a  fixture  and  a  part  of  the  realty.  These 
consideratloBs  do  not  quite  solve  our  present 
problem;  but  tbey  constitute,  we  think,  an- 
other step  in  that  direction,  since  we  have 
seen  that  the  advancing  of  the  $8,300  by  ap- 
pellant Title  Trust  Ck>mpany  to  the  Real 
Property  Investment  Company,  secured  by  the 
mortgage  In  pursuance  of  the  loan  agreement 
between  them,  and  the  furnishing  of  work 
and  material  by  the  other  appellants  upon 
which  their  lien  claims  rest,  were  all  sub- 
stantially contemporaneous  with  the  construc- 
tion and  installation  of  the  elevator  plant  by 
the  Elevator  Company.  So  the  question  still 
remains,  are  the  appellants  in  the  position  of 
subsequent  incumbrancers  for  value  and 
without  notice  of  the  agreement  between  the 
Real  Property  Investmont  Company  and  the 
Elevator  Company  by  which  they  assume  to 
prevent  the  elevator  plant  becoming  a  fixture 
and  a  part  of  the  realty  until  paid  for?-  No 
decision  has  come  to  our  notice  dealing  with 
the  rights  of  purchasers  or  incumbrancers 
whose  rights  as  such  accrued  contemporane- 
ously with  the  fixtures  going  into  and  becom- 
ing a  part  of  the  realty.  However,  the  rea- 
84mlng  of  the  decisions  wherein  there  has 
been  considered  the  rights  of  both  prior  and 
subsequent  incumbrancers  to  look  to  the  fix- 
tures as  part  of  the  realty,  we  think,  will 
materially  aid  us  in  this  inquiry. 

In  Wade  v.  Donau  Brewing  Co.,  10  Wash. 
284,  38  Paa  1009,  there  was  involved  the 
question  of  refrigerating  machinery  becoming 
a  fixture  and  a  part  of  the  realty  of  a  brewing 
plant,  which  machinery  was  placed  in  the 
plant  at  the  instance  of  the  owner  under  an 
express  agreement  that  it  sbould  remain  the 
property  of  the  manufacturing  company  plac- 
ing it  thereuntil  It  was  paid  for.  The  contro- 
▼erqr  was  between  the  plaintiff.  Wade,  In  the 
foreclosure  of  his  mortgage,  and  the  Manufac- 
turing Company  so  furnishing  the  machinery, 
he  claiming  that  the  machinery  had  become  a 
fixture  as  to  him,  he  being  ignorant  of  the 
agreement  between  the  owner  and  the  Manu- 
facturing Company,  and  that  he  was  in  effect 
a  subsequent  mortgagee.  A  considerable  part 
of  the  machinery  was  placed  in  the  plant  after 


all  of  it  was  placed  there  before  the  bonds 
which  the  mortgage  was  executed  to  secure 
were  actually  issued.  It  was  held  that  as 
to  Wade  and  his  rights  under  his  mortgage 
he  was  In  legal  effect  a  subsequent  mortgagee, 
and  that  the  prior  agrreement  as  to  the  per- 
sonal status  of  the  machinery  after  its  in- 
stallation in  the  plant  did  not,  as  to  his  mort- 
gage rights,  prevent  the  machinery  becoming 
a  fixture,  and  therefore  as  much  a  part  of 
his  security  as  all  other  portions  of  the 
realty.  That  case  it  will  be  readily  noticed 
dealt  with  a  situation  wherein  the  dividing 
line  between  pirior  and  subsequent  incum- 
brancers was  approached  almost  a»  closely 
as  the  situation  we  are  here  considering. 

In  German  Savings  &  Loan  Society  v.  Web- 
er, 16  Wash.  96,  47  Pac.  224,  88  U.  R.  A.  267, 
there  was  Involved  the  question  of  whether 
or  not  windows,  doors,  sashes,  frames,  and 
walnscoatlng  placed  in  a  building  with  the 
express  understanding  between  the  one  fur- 
nishing sudi  material  and  the  owner  that  it 
sbould  remain  the  property  of  the  former  un- 
til paid  for,  became  fixtures  and  a  partjof 
the  realty,  subject  to  the  lien  of  a  mortgage 
loan  and  the  realty  fully  executed  prior 
thereto.  It  was  held  that,  as  l>etween  the 
owner  and  the  one  furnishing  the  material, 
it  did  not  become  fixtures,  and  that  the  title 
thereto  remained  in  the  latter  until  paid  for, 
since  they  in  effect  agreed  that  it  should 
remain  personal  property.  It  was  also  held 
that  the  material  did  not  become  fixtures,  it 
not  being  paid  for,  even  as  to  the  mortgagee, 
the  theory  of  the  decision  manifestly  being 
that  the  mortgagee  lost  none  of  his  security 
by  giving  effect  to  the  agreement  between  the 
owner  and  the  one  furnishing  the  material 
in  view  of  the  fact  that  the  material  could  be 
removed  without  Injury  to  the  realty,  leaving 
the  mortgage  security  undiminished  from 
what  it  was  when  the  mortgage  was  glvra. 
The  reason  of  that  decision  and  the  review  of 
the  authorities  therein  cited  is  of  material 
aid  here,  as  emphasizing  the  thought  that 
the  most  important  inquiry  in  such  cases  Is, 
did  the  incumbrancer  when  he  acquired  his 
security  have  a  right.  In  the  light  of  his 
then  knowledge  of  the  premises,  to  rely  upon 
the  assumption  that  the  particular  part  of 
the  building  in  question  was  a  fixture  and  a 
part  thereof? 

In  Boeringa  t.  Perry,  96  Wash.  67,  164 
Pac.  773,  there  was  Involved  a  chattel  mort- 
gage upon  pipes  in  the  ground  used  for  Irri- 
gation purposes;  the  only  title  of  the  mort- 
gagor in  the  land  being  that  of  an  entry  man 
upon  government  land.  He  thereafter  lost 
his  right  to  perfect  his  entry  of  the  land.  It 
being  thereafter  filed  upon  by  another  entry- 
man.  The  controversy  over  the  mortgagee's 
right  to  the  pipes  arose  upon  his  attempted 
foreclosure  and  removal  of  the  pipes  as 
against  the  second  entryman.  It  was  held 
that  the  mortgage  could  be  foreclosed  as 
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against  tlie  second  entryman  in  riew  o£  the 
fact  that  he  was  not  a  snbsequent  purchaser 
of  the  land  for  value,  bo  far  as  the  pipes 
were  concerned,  and  that  they  could  be  re- 
moved without  material  injury  to  the  land. 

In  Allis-Chalmers  Manfg.  Go.  t.  City  of 
EUensburg,  185  Pac.  811,  a  conditional  sale 
contract  of  material  in  the  form  of  equip- 
ment for  an  electric  power  plant  for  the  city, 
which  sale,  of  equipment  was  made  to  the 
contractor,  in  which  it  was  tigteeA  that  the 
title  to  the  equipment  so  furnished  should 
remain  in  the  seller  until  paid  for,  was  rec- 
ognized as  binding  upon  the  city,  it  having 
actual  notice  of  the  existence  of  the  contract 
at  the  time  of  the  installation  of  the  equip- 
ment, and  the  seller  was  held  to  have  the 
right  to  remove  the  equipment  from  the  plant 
unless'  the  city  should  pay  therefor  as  agreed 
by  the  contractor  who  had  abandoned  the 
Work. 

These  dedaions  come  as  near  touching  our 
present  problem  as  any  to  be  found  in  our 
own  reports,  and  they  are  of  aid  here  only 
in  a  general  way.  We  now  notice  some  deci- 
sions from  other  states^  tUe  reasoning  of 
whld>,  at  least,  we  think  wUI  th^ow  more 
light  upon  our  presoit  taiquiry.  In  Camp- 
beU  ▼.  Roddy,  44  N.  J.  Eq.  244,  14  AO.  278. 
6  Am.  St.  Rep.  888,  we  have  a  decision  which 
oonnsdl  for  'respondent  Elevator  Company 
T)articnlarly  rely  upon,  and  we  agree  with 
them  that  it  is  one  of  the  leading  cases  in 
this  country  touching  the  question  here  pre- 
sented. The  substance  of  what  was  there  in- 
volved and  the  holding  of  the  court  is  well 
stated  m  the  syllabus  to  the  offiaial  report  of 
the  decisions  as  follows: 

"A  vendor  of  an  engine,  boiler,  and  machinery, 
knowing  that  tbey  were  to  be  annexed  to  real 
estate,  took  a  chattel  mortgage  upon  them  for 
a  part  of  the  price,  but  failed  to  register  it. 
The  mortgagor  of  the  chattels  afterwards  an- 
nexed them  to  real  estate  upon  which  he  bad 
already  given  a  mortgage.  Held,  that  the  lien 
of  the  chattel  moftgagee  should  be  protected  so 
far  as  it  would  not  diminish  the  security  which 
the  real  estate  mortgagee  would  have  bad  if  the 
annexation  had  not  been  made." 

Of  course  if  these  appellants  are  prior  in- 
cumbrancgrs  in  that  their  rights  as  such  ac-' 
crued  before  it  .can  be  said  that  the  elevator 
plant  or  any  part  of  it  became  attached  to  the 
realty,  the  holding  of  tliat  case,  as  well  as 
some  of  our  own  already  noticed,  would  be 
decisive  against  them.  But  the  reasoning  of 
that  decision,  as  does  some  of  our  own,  we 
think,  lend  support  to  the  contentions  here 
made  in  appellants'  behaU  in  view  of  the 
arising  of  th^r  rights  contemporaneous  with 
the  installation  of  the  elevator  plant.  In 
that  decision  we  read: 

"As  between  a  lienor  who  consents  to  have 
the  subject-matter  of  his  lien  transmuted  into 
a  shape  by  which  subsequent  purchasers  and 
mortgagees  are  liable  to  be  subjected  to  de- 
cq>tive  dealings,  'there  seems  to  be  no  equitable 


ground  upon  which  the  lien  should  be  recognised 
against  an  innocent  subsequent  mortgagee  or 
purchaser  for  value.  The  entire  spirit  of  our 
registry  acts  is  opposed  to  the  notion  that,  in 
such  a  Juncture  of  affairs,  the  real  estate  pur- 
chaser would  not  be  regarded  as  a  bona  fide 
purchaser  against  whom  the  chattel  mortgage 
would  be  void.  But,  as  already  observed,  the 
real  estate  mortgagees,  In  the  present  case,  held 
their  lien  before  the  attachment  to  the  realty 
of  the  mortgaged  chattels.  It  is  true  that  by 
force  of  the  annexation  they  would  become  sub- 
jected to  the  lien  of  the  real  estate  mortgage 
absolutely,  unless  the  lien  of  the  chattel  mort- 
gagee intervenes.  Any  property  belonging  to 
the  mortgagor,  which  he  chooses  to  annex  to  the 
mortgaged  premises,  becomes  realty.  But  it  is 
difficult  to  perceive  any  equitable  grounil  upon 
which  the  property  of  another,  which  the  mort- 
gagor annexes  to  the  mortgaged  premises,  should 
inure  to  the  benefit  of  a  prior  mortgagee  of 
the  realty.  The  real  estate  mortgagee  had  no 
assurance  at  the  time  he  took  his  mortgage  that 
there  would  be  any  accession  to  the  mortgaged 
property.  He  may  have  believed  that  there 
would  be  such  an  accession,  but  he  obtained  no 
right,  by  the  terms  of  his  mortgage,  to  a  lien 
Upon  anything  but  the  property  as  it  was  con- 
ditioned at  the  time  of  its  execution.  He  could 
not  compel  the  mortgagor  to  add  anything  to  it. 
So  long  therefore  as  he  is  secured  the  full 
amount  of  the  indemnity  which  be  took,  he  has 
no  ground  for  complaint.  There  is  therefore  no 
inequity  towards  the  prior  real  estate  mort- 
gagee, and  there  is  equity  toward  the  mortgagee 
of  the  chattels,  in  protecting  the  lien  of  the 
latter  to  its  full  extent  so  far  as  it  will  not 
diminish  the  original  security  of  the  former." 

[S]  As  to  the  law  touching  the  rights  of 
subsequent  purchasers  and  incumbrancers,  in 
the  note  to  Lawton  Pressed  Brick  &  T.  Co.  v. 
Ross-Kellar  T.  P.  B.  M.  Co.,  49  L.  R.  A.  (N.  S.) 
396,  the  editor  says: 

"With  the  exception  of  the  decisions  alluded 
tq,  it  seems,  to  have  been  unauimously  held  that 
the  rights  of  a  purchaser  of  the  realty  without 
notice  of  the  claim  of  the  seller  of  fixtures  are 
unaffected  by  the  latter's  retention  of  the  title 
thereto,  or  reservation  of  a  right  to  retake  them 
upon  default  in  payment  of  the  purchase  price." 

The  decisions  which  he  notes  as  exceptions 
and  holding  contrary  to  what  seems  to  be 
the  almost  unanimous  weight  of  authority 
are  the  case  to  which  the  note  is  aK>ended 
and  certain  early  New  Xork  cases.  A  number 
of  decisions  are  cited  in  support  of  this  state- 
ment of  the  learned  editor,  among  which  are 
the  following:  Southbridge  Sav.  Bank  v.  Exe- 
ter Machine  Works,  127  Mass.  542;  Ridgeway 
Stove  Go.  V.  Way,  141  Mass.  557,  6  N.  B.  714; 
Knowlton  v.  Johnson,  3T  Mich.  47;  Case  Mfg. 
Co.  V.  Garven,  45  Ohio  St  2S9, 13  N.  S.  4M. 

Now  are  these  appellants  in  as  favorable 
position  in  asserting  that  as  to  them  this 
elevator  plant  Is  a  fixture  and  a  part  of  the 
realty,  subject  to  the  satisfaction  of  their 
mortgage  and  lion  claims,  as  if  they  were 
subsequent  purchasers  or  incumbrancers  In 
the  sense  that  their  mortgage  !Lnd  Hen  claims 
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were  wbolly  snbseqnent,  la  time  of  their  In- 
ception, to  tbe  aetual  completion  of  the  ele- 
vator plant  and  all  of  It  becoming  a  part  of 
the  building  as  a  fixture?  We  think  that  the 
reason  of  the  law  calls  for  a  holding  that  they 
are.  This  elevator  plant  did  not  become  at- 
tached to  and  a  permanent  part  of  the  build- 
ing at  any  one  instant  of  time,  but  it  became 
attached  by  progressive  stages,  while  the  ad- 
vanoranents  were  being  made  upon  the  mort- 
gage and  work  done,  and  material  furnished 
and  placed  in  the  building  by  appellants  at 
snbstantially  the  same  rate  of  progress. 
WbUe  appellants  were  advancing  money  upon 
the  nfortgage  and  were  performing  labor  and 
furnishing  material  in  the  construction  of  the 
building,  they  saw  the  elevator  plant  steadily 
becoming  a  part  of  the  building,  we  think,  un- 
der such  circumstances  and  conditions  as  to 
warrant  each  of  them  assuming  that  the  ele- 
vator plant  and  its  several  parts  was  becom- 
ing a  fixture  or  fixtures  in  the  building  as  its 
Installation  progressed.  They  had  every  rea- 
son to  believe  that  the  Elevatpr  Company  was 
looking  for  protection  only  to  the  personal 
liability  of  the  owner  or  to  its  lien  right 
against  the  building  and  the  realty  of  which 
tbe  elevator  was  becoming  a  part,  just  as  ap- 
pellants were  looking  for  their  protection  to 
their  mortgage  and  lien  rights  against. the 
building  and  the  realty  of  which  the  elevator 
was  contemporaneously  becoming  a  part. 

Some  contention  is  made  in  respondent's 
behalf  rested  upon  the  theory  that  the  eleva- 
tor plant  was  never  actually  completed  and 
that  possession  thereof  was  and  is  retained 
by  respondent.  Just  before  the  supervising 
architect  certified  to  the  completion  of  the 
building  and  elevator  plant  the  running  of 
the  elevator  was  tested  by  the  parties  con- 
cerned, and  found  to  be  completed  and  in 
good  running  condition.  Thereupon  an  agent 
of  the  Elevator  Company  took  away  with- him 
the  so-called  reverse  lever,  the  use  of  which 
was  necessary  to  the  starting  and  stopping  of 
the  elevator.  This  was  an  inslgniflcant  part 
of  the  elevator  as  a  whole.  This,  it  is  Insist- 
ed, was  a  retaining  of  posseMdon  of  the  ele- 
vator by  the  Elevator  Company,  from  which 
It  is  argued  that  the  elevator  has  never  pass- 
ed out  of  its  possession,  and  is  therefore  not 
yet  a  fixture  in  the  building.  We  think  this 
position  is  wholly  untenable.  Neither  the 
building  nor  tbe  elevator  is  in  the  physical 
imssesslon  of  tbe  Elevator  Company.  Of 
course  it  may  well  be  said  that  no  part  of 
the  elevator  became  a  fixture  and  a  part  of 
tbe  realty  until  It  In  law  passed  out  of  tbe 
possession  of  tbe  ESevator  Company,  but  we 
think  each  part  of  the  elevator  as  it  became 
permanently  installed  passed  out  of  the  pos- 
session of  tbe  Elevator  Company,  and  that  it 
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is  not  necessary  to  fix  tbe  parting  of  such  pos- 
session from  the  ESevator  Oon^tany  as  to  the 
whole  of  the  plant  at  any  particular  time. 
Its  several  parts  were  constantly  passing  out 
of  tbe  possession  of  the  Elevator  Company 
just  as  the  advances  made  by  Title  Trust 
Company  upon  the  mortgage  and  the  material ' 
furnished  by  tbe  other  appellants  passed  out 
of  their  possession.  Counsel  calls  our  atten- 
tion to  the  agreement  retaining  title  in  the 
material  involved  in  German  Savings  &  Loan 
Society  V.  Weber,  16  Wash.  96,  47  Pac.  224,  38 
L.  R«  A.  267,  which  agreement  provided  for 
not  only  the  retaining  of  title,  but  possession 
of  the  material  furnished  by  the  owner  fur- 
nishing it,  until  it  was  paid  for.  We  have  no 
such  agreement  here,  aud,  besides,  the  re- 
taining of  possession,  if  such  be  the  effect, 
accruing  in  that  cohtroversy,  was  wbolly 
foreign  to  the  theory  upon  which  that  case 
was  decided,  wliich  was  simply  that  the  mort- 
gage was  held  inferior  to  the  property  right 
of  the  one  furnishing  the  material  under  a 
contract  reserving  title  to  tbe  property  In 
blm,  because  the  mortgage  was  executed  and 
the  debt  which  it  secured  created  long  be- 
fore the  furnishing  of  such  material,  and  the 
removal  of  tbe  material  would  not  in  the 
least  Impair  the  mortgagee's  security. 

We  have  mentioned  the  foct  that  tbe  con- 
tract between  Beal  Property  Investment  Com- 
pany and  tbe  Elevator  Comjmny  agreeing 
that  title  should  remain  in  the  latter  nntif 
the  elevator  should  be  paid  for  was  never 
filed  in  the  office  of  the  county  auditor  as  a 
conditional  sale  contract,  merely  for  the  pur- 
pose of  making  it  plain  that  the  question  of 
constructive  notice  is  not  here  for  our  con- 
sideration. We  do  not  want  to  be  .under- 
stood as  Intimating  any  opinion  as  to  wheth- 
er or  not  such  filing  of  tbe  contract  would 
have  required  appellants  to  have  noticed  it 
and  rendered  it  effective  as  against  them. 

We  feel  constrained  to  hold  that  the  decree 
of  the  trial  court  should  be  modified  so  that 
appellants  Title  Trust  Company,  Inlaid  Floor 
Company,  and  Seattle  Marble  &  Tile  Com- 
pany shall  be  awarded  foreclosure  of  their 
mortgage  and  lien  claims  as  against  the  ele- 
vator plant  as  a  part  of  the  realty,  and  that 
the  claim  of  property  made  by  the  Elevator 
Company  in  the  elevator  plant  should  be  held 
for  naught  as  against  these  mortgage  and 
(ien  claims.  It  is  so  ordered,  and  the  case  is 
remanded  to  tbe  trial  court  with  directidns 
to  correct  Its  decree  accordingly. 

HOLCOMB,  a  J.,  and  TOLMAN,  FtTL- 
LEKTON,  MITCHELL,  MACKINTOSH,  and 
BBIDGES,  JJ.,  concur. 
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AMERICAN  STATE  BANK  V.  BUTTS  et  ai. 
(No.  15815.) 

(Supreme  Cioart  of  WaBhington.   July  20, 
19200 

1.  Evidence  ®=>l  13(19)— Assessment  rolls  not 
evidence  of  market  value. 

The  production  of  agsessment  rolls,  sbow- 
ing  the  asaesBed  value,  ia  not  any  evidence  of 
market  value,  as  between  parties  other  than 
the  owner  and  the  assessing  munidpalitr. 

2.  Fraudulent  Conveyances  4=352(1)— Recon- 
veyance of*  homestead  of  less  value  than 
$2,000  not  decreed. 

A  reconveyaaoe  of  a  homestead,  fraadulent- 
ly  conveyed  to  hinder  and  delay  creditors,  will 
not  be  decreed,  where  there  is  no  evidence 
showing  tbut  the  property  was  in  excess  of  the 
value  of  $2,000. 

Department  1. 

Appeal  from  Superior  CV>art,  WMtman 
County ;  John  Xruaz,  Judge. 

Action  by  the  American  State  Bank  against 
George  W.  Butts-  and  others.  Judgment  for 
defendants,  and  plaintiff  appeals.    AiUrmed. 

O.  E.  Lovell,  of  RltzviUe,  for  appellant 
Samuel  P.  Weaver  and  S.  H.  Boyles,  both 
of  Sprague,  for  respondents. 

MACKINTOSH,  J.  The  appellant  recov- 
ered a  Judgment  against  George  W.  Butts 
and  wife  on  a  promissory  note,  dated  July  1, 
1917.  In  January,  1918,  the  note  was  over- 
due, and  payment  had  been  demanded.  On 
the  24tb  of  that  month  Butts  transferred 
200  acres  of  real  property,  being  all  of  the 
property  standing  in  his  name,  to  his  daugh- 
ter, Dollie  E.  Fish,  a  girl  then  of  the  age  of 
about  20  years,  and  who  lived  at  home  with 
her  parents.  On  March  2,  1918,  judgment 
was  taken  against  him  on  the  note;  execu- 
tion was  Issued,  and  a  return  made  of  "no. 
property  found."  Thereupon  the  appellant 
began  this  action  to  have  set  aside,  as  fraud- 
ulent, the  transfer  from  Butts  and  wife  to 
their  daughter.  The  property  transferred 
constituted  the  homestead  of  Butts  and  wife, 
the  appellant  saying  in  bis  brief,  "We  are 
willing  to  admit  that  this  is  a  homestead."    ' 

The  appellant's  suit,  then,  amounts  to  this: 
That  it  is  asking  to  have  the  homestead  re- 
turned to  Butts  and  wife  for  the  reason  that 
the  transfer  to  their  daughter  was  fraudu- 
lent, so  that  the  lien  of  its  judgment  may  at- 
tach to  that  residue  which  would  remain  aft- 
er the  deduction  of  the  homestead  exemption, 
the  statute  providing  for  the  reaching  of  the 
excess  in  value  of  real  estate  claimed  as  a 
homestead  over  the  amount  exempted  from 
execution.   Traders'  National  Bank  v.  Schorr, 


20  Wash.  1,  54  Pac.  643,  72  Am.  St  Rep. 
17.  It  Is  self-evident  that  if  the  transfer  to 
the  daughter  was  of  property  which  did  not 
exceed  in  value  the  $2,000  exemption,  the 
question  of  whether  the  transfer  was  made 
in  good  faith  or  not  is  immaterial.  Our  first 
search,  therefore,  will  be  into  the  evidence 
to  determine  whether  there  was  any  proof 
establishing  the  value  of  the  homestead  at 
the  time  of  the  transfer,  and  if  that  search 
reveals  no  testimony  showing  that  the  valne 
was  In  excess  of  ^,000,  we  are  not  called 
upon  to  look  farther  into  the  transaction. 

[1]  The  testimony  of  the  respondents  and 
their  witnesses  was  that  the  homestead,  In 
January,  1918,  did  not  exceed  $2,000  in  val- 
ue, and  that  that  was  the  sum  which  the 
daughter  paid.  The  testimony  of  the  appel- 
lant is  remarkably  free  from  any  evidence 
as  to  the  value,  being  confined  entirely  to  the 
testimony  of  a  deputy  county  assessor,  who 
testified  that  the  assessment  rolls,  presum- 
ably for  the  year  1918,  showed  that  the 
property  had  been  assessed  for  $1,700,  and 
that  the  ratio  fixed  by  the  state  board  of 
equalization  for  assessment  was  38  Vio  per 
cent  of  the  real  value.  This  was  not  evi- 
dence at  all  of  the  fair  market  value.  The 
production  of  assessment  rolls  showing  the 
assessed  value  has  often  been  held  not  to  be 
any  evidence  of  market  value  as  between 
parties  other  than  the  owner  and  the  assess- 
ing muDicipallty.  In  re  Northlake  Ave.,  96 
Wash.  344,  165  Pac.  113;  Savannah,  A.  & 
M.  By.  V.  Buford,  106  Ala.  303,  17  South. 
395;  Martin  v.  New  York,  etc.,  R.  R.,  62 
Conn.  331,  25  AtL  239;  Kenerson  v.  Henry, 
101  Mass.  152 ;  Ridley  v.  Seaboard,  etc,  B. 
Co.,  124  N.  0.  37,  32  S.  B.  379;  Anthony 
et  al.  V.  New  York,  etc..  By,  162  Mass.  60, 
37  N.  E.  780;  Pratt  Consol.  (Joal  Co.  v.  Moi> 
ton,  14  Ala.  App.  191,  68  South.  1015 ;  Mayor, 
etc.,  of  Baltimore  v.  Carroll,  128  Md.  68,  96 
Atl.  1076;  Eleliey  v.  People's,  etc.,  Fire  Ins. 
Co.,  181  IlL  App.  142;  American  Steel,  etc.. 
Co.  y.  Bllter,  200  111.  App.  175;  Marine  Coal 
Co.  V.  Pittsburg,  etc.,  Co.,  246  Pa.  478,  92 
Atl.  688 ;  Glrard  Trust  Co.  v.  City  of  Phila- 
delphia, 248  Pa.  179,  93  Atl.  &47. 

The  assessing  officer  who  had  actually 
made  an  assessment  might  be  qualified  to 
testify  as  to  market  value,  but  the  produc- 
tion of  the  books  of  the  assessor's  omce  and 
the  testimony  of  some  employe  of  that  office 
as  to  their  contents  is  not  competent  evi- 
dence to  establish  the  disputed  matter  of 
this  case. 

[2]  There  being,  therefore,  no  evidence  in 
the  case  showing  that  the  proi)erty  trans^ 
ferred  to  the  respondent  Dollie  El  Tlab  waa 
in  excess  of  the  value  of  $2,000,  it  would  be 
an  idle  and  useless  thing  to  Order  the  prop- 
erty reconveyed  to  her  parents,  even  if  the 
testimony  should  be  clear  and  convincing 
that  the  transfer  to  her  was  fraudulent 
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For  the  reasona  stated,  the  trial  court  prop- 
erly foond  for  respondoit  Judgment  af- 
firmed. 


HOLCOlfB,  a  J., 
and  MITCHBLU  JJ. 


and  PABEEB,  MAIN, 
,  concur. 


(Ul  Wwb.  680) 

HARDINGER  V.  HAINSWORTH  at  al. 
(No.  15863.) 

(Snpreme  Covrt  of  Washington.    Jalr  16, 
1920.) 

1.  Ouaraaty  «='64,  65— Vendors  assigning 
eoatraot  for  deed  and  gnaranteelag  payment 
oannot  complain  tliat  titie  was  merged  in  as- 
signee. 

Defendants  having  secnred  deed  to  plaintifl 
from  the  person  to  whom  they  had  sold  proper- 
ty, having  transferred  their  contract  for  deed 
with  the  bnyer  to  plaintiff,  and  having  advised 
plaintiff  to  sell  the  property,  cannot  complain 
becanse  title  to  it  by  the  deed  from  the  buyer 
was  merged  in  plaintiff,  plaintifl  sning  on  de- 
fendants' guaranty  of  payment  of  balance  of 
price  under  contract  for  deed  by  original  pur- 
chaser,  case  not  being  within  mle  that,  if  right 
of  action  is  permitted  to  lapse  against  principal 
obligation,  guarantor  is  released;  defendants' 
obligation  being  in  effect  original. 

2.  Gaaranty  «=>8 1— Assignee  of  sellers  sning 
•n  guaranty  of  price  not  gulity  of  laoiies. 

Assignee  from  vendors  of  contract  tor  deed, 
suing  on  vendors'  guaranty  of  payment  of  price 
in  full  by  buyer,  held  not  guilty  of  laches  in  fail- 
ing to  bring  action  within  a  reasonable  time  to 
estop  him  from  asserting  any  right  in  the  guar- 
anty or  contract  sued  on;  the  action  having  been 
brought  before  limitations  had  run. 

3.  Appeal  and  error  «=9l073(l)— Falinre  to 
tondsr  deed  as  provided  In  Judgment  before 
sigaing  of  Judgment  not  prejudicial. 

In  an  action  by  the  assignee  from  the  sellers 
of  contract  for  deed  against  the  sellers  on  their 
guaranty  of  payment  of  the  price  in  full  by 
the  bnyer,  in  view  of  the  judgment  making  pay- 
ment conditional  on  plaintiff  assignee's  making 
and  executing  deed  of  the  property  to  defendant 
sellers,  he  having  title  under  deed  from  the 
buyer,  failure  of  plaintiff  assignee  to  tender 
deed  prior  to  the  signing  of  the  Judgment  held 
not  prejudicial  to  defendant  sellers. 

4.  Gaaranty  «=>36  (4)— Measure  of  damages  of 
asslgnss  of  eontraet  of  sals  guaranteed  price 
la  full. 

The  assignee  of  contract  for  deed  from  the 
sellers,  suing  on  their  guaranty  of  payment  in 
fnll  of  the  price  by  the  buyer,  was  entitled  to 
recover  the  balance  of  the  purchase  price,  plus 
interest  and  taxes,  the  sums  covered  by  the 
writings  between  the  parties. 

D^artment  1. 

Appeal  from  Superior  Court,  King  Goimty ; 
OalTln  S.  Hall,  Jndga 


Action  by  0.  T.  Hardlnger  against  X  Wal- 
ter Halnsworth  and  another.  From  Jndg* 
ment  for  plaintiff,  defendants  ai>peaL  Af- 
firmed. 

Roberts  ft  Skeel  and  L.  B.  Scbwellenbach, 
all  of  Seattle,  for  appellants. 
0.  T.  Hardlnger,  of  Seattle,  In  pro.  per. 

MAIN,  J.  This  action  was  based  npon  a 
writing  called  a  guaranty.  The  canse  was 
tried  to  the  court  without  a  jury,  and  re- 
sulted In  findings  of  fact,  conclusions  of  law, 
and  judgment  sustaining  the  plaintiff's  right 
to  recover.  From  this  Judgment  the  defend- 
ants appeal.  The  facts  may  be  summarized 
as  follows: 

Prior  to  September  16, 1909,  the  appellants, 
being  then  the  owners  of  certain  real  prop- 
erty in  the  city  pf  Seattle,  sold  the  same  on 
written  contract  to  one  Clarence  V.  Atkinson. 
A  small  payment  was  made  upon  the  contract 
at  the  time  of  this  execution,  and  the  balance 
was  to  be  made  in  monthly  installnients.  On 
September  15,  1909,  the  appellants  trans- 
ferred the  contract  to  the  respondent  In  this 
action,  and  at  the  same  time  executed  and  de- 
livered to  him  a  quitclaim  deed  covering  the 
same  property.  The  assignment  was  written 
upon  the  back  of  the  contract,  and  recited: 

"We  hereby  guarantee  the  payment  of  the 
balance  of  the  purchase  price,  with  interest." 

Atkinson  made  the  monthly  payments  upon 
the  contract  to  the  respondent  until  July, 
1910,  since  whldi  time  no  payments  have 
been  made.  On  January  IS,  1011,  the  appel- 
lant J.  Walter  Halnsworth  procured  a  quit- 
claim deed  from  Atkinson,  conveying  the 
property  to  the  respondent.  Thereafter,  at 
the  suggestion  of  Halnsworth,  the  respond- 
ent listed  the  property  for  sale.  He  waa 
directed  to  go  ahead  and  sell  and  "try  to 
get  your  money  out  of  it."  The  property 
was  not  sold,  and,  no  payments  having  been 
made  on  the  contract  subsequent  to  July, 
1910,  on  September  9,  1915,  the  appellants 
signed  a  second  writing,  which  recites: 

"For  the  purpose  of  preventing  the  running  of 
the  statute  of  limitation  and  in  consideration 
of  his  forbearance  to  commence  suit  against 
us  at  this  time,  we  hereby  renew  in  favor  of  C. 
T.  Hardinger,  our  written  guaranty  indorsed 
upon  the  back  of  the  contract  of  purchase  is- 
sued by  US  to  Clarence  V.  Atkinson." 

This  writing  further  rodtes  that  It  Is  a 
renewal  upon  the  same  terms  and  conditions 
as  set  out  in  -Qie  original  contract  "of  assign- 
ment and  guaranty  indorsed  upon  said  con- 
tract" It  Is  upon  this  writing  that  recovery 
Is  sought  in  the  present  action. 

[1]  The  appellants  first  dalm  that  this  is 
a  gt^ranty  contract,  and  that  the  respondent 
has  waived  his  right  to  proceed  thereon  be- 
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canse  of  tbe  lapse  of  any  right  of  action 
against  Atkinson.  The  quitclaim  deed  whicb 
the  latter  gave  was  procured  by  Hainaworth, 
and  was  delivered  to  the  respondent  by  him ; 
the  apparent  purpose  being  to  get  the  Utle  to 
the  property  in  such  condition  that  It  could  be 
easily  transferred  in  the  event  of  a  sale. 
Willie  the  evidence  does  not  make  It  very 
clear,  it  Is  apparent  that  the  resi)ondent  only 
held  the  title  as  security  for  the  money  which 
he  had  paid  to  the  appellants  at  the  time  he 
took  the  assignment  Admitting,  but  not 
deciding,  tbe  general  rule  to  be  as  claimed 
by  the  appellants  that,  if  (he  right  of  action 
is  permitted'  to  lapse  against  the  principal 
obligation,  the  guarantor  Is  released.  It  is  not 
applicable  to  the,  facts  In  this  case.  The  ap- 
pellants having  secured  the  deed  from  Atkin- 
son, and  having  advised  the  respondent  to 
sell  the  property,  they  cannot  complain  be- 
cause the  title  to  the  property  by  the  deed 
from  Atkinson  was  merged  in  respondent 
The  writing  upon  which  the  action  Is  based 
refers  to  the  prior  writing  by  which  the  pay- 
ment of  the  purchase  price  with  interest  Is 
guaranteed.  The  obligation,  while  called  a 
guaranty  by  the  parties,  became  In  effect  an 
original  obligation  of  the  appellant  Ekre 
T.  Cain,  66  Wash.  659,  120  Pac.  523. 

[2]  The  second  contention  Is  that  the  re- 
spondent was  guilty  of  laches  in  falling  to 
bring  an  action  within  a  reasonable  time,  and 
therefore  is  estopped  to  assert  any  right  in 
the  contract  sued  upon.  When  the  statute 
of  limitations  was  about  to  run  upon  the 
first  writing  as  recited  In  .the  second  for  the 
purpose  of  preventing  the  running  of  the 
statute,  that  writing  was  made.  The  present 
action  was  brought  before  the  statute  of  limi- 
tations had  run  upon  the  second  writing. 
The  record  discloses  no  reason  for  invoking 
tbe  doctrine  of  laches;  it  was  the  apparent 
Intent  of  the  parties  when  the  second  writing 
was  entered  into  that  a  right  of  action  should 
be  kept  alive  for  the  statutory  period.  Tb« 
case  of  Hogan  v.  Kyle,  7  Wash.  595,  35  Pac. 
889,  88  Am.  St  Rep.  910,  much  relied  upon 
by  the  appellants,  was  upon  diCTerent  facts. 
There,  the  .action  was  between  the  original 
parties  to  the  contract.  The  seller,  after  all 
the  payments  had  become  due  thereon,  de- 
layed, bringing  the  action  for  the  purchase 
price  for  such  length  of  time  that  it  was 
held  that  he  had  elected  by  his  silence  to 
accept  a  forfeiture  of  the  contract  This 
case  upon  the  facts  as  above  stated  Is  not 
wltliln  the  holding  In  that  case.  The  appel- 
lants further  contend  that  since  tbe  respond- 
mt  did  not  tender  a  deed  prior  to  the  time  of 
the  signing  of  the  Judgment  his  right  of  re- 
covery is  defeated.  The  complaint  alleged, 
among  other  things,  that — 

"The  plaintiff  herewith  tendered  to  the  de- 
fendants a  deed  to  said  at>ove-mentioned*lot8 
upon  payment  of  the  amount  due." 


W  The  Jndgment  ledtes  that  upon  pay- 
ment by  the  appellants  to  the  respondent  of 
the  sum  of  $950.92,  with  interest  that  the 
respondent  shall  convey  the  property  to  the 
appellants.  It  thus  dppears  that  the  paymmt 
of  the  judgment  is  conditioned  upon  making 
and  executing  the  deed.  Even  though  the 
deed  should  have  been  tendered  prior  to  tlie 
signing  of  the  judgment,  tbe  appellants  have 
not  been  prejudiced  by  failure  of  the  respond- 
ents 80  to  do,  and  the  Judgment  should  not 
be  reversed  for  this  reason. 

[4]  Finally,  it  is  contended  that  the  trial 
court  did  not  apply  the  correct  measure  of 
damagea  As  we  understand  the  record,  the 
recovery  allowed  was  for  the  balance  of  the 
purchase  price,  phis  interest  and  taxes. 
These  are  the  sums  that  were  covered  by  the 
writings  between  the  parties  to  this  action, 
and  there  was  no  error  in  the  measure  of 
damages  allowed. 

The  Judgment  will  be  affirmed. 

HOLCOMB,  O.  J.,  and  PARKBB,  TOIr 
UAN,  and  MITCHELL,  JJ.,  concur. 


(Ill  Wosli.  660) 
OLSEN  at  al.  v.  PEERLESS  LAUNDRY. 
(No.  \SB60.y 

(Supreme  Court  of  Washington.    July  22, 
1920.) 

1.  Trial  is=» 1 64— Plaintiff  entitled  to  benefits 
from  defendanfs  testimony  after  refusal  of 
nonsuit. 

Defendant  having  proceeded  to  put  in  its 
teatimoDy  after  the  court's  refusal  of  its  mo- 
tion for  nonsuit,  plaintiff  is  entitled  to  receive 
any  and  all  benefits  therefrom. 

2.  Municipal  corporations  «s>70S( 2)— Driver 
of  motortruck  bold  neglloent  towards  padas- 
trians. 

Driver  of  a  motortruck,  who,  when  within 
five  or  six  feet  of  pedestrians  at  a  crosHing, 
must  have  realized  that  it  would  be  necessary 
either  for  him  or  them  to  do  something  to  avoid 
collision,  but  did  not  alter  his  course  nor  stop, 
nor  slacken  speed,  nor  blow  bis  horn,  or  give 
other  warning,  was  negligent  . 

3.  Munloipal  corporations  €=»705  (2)— Driver 
of  fflot«ir  vohlcle*  must  sound  born. 

Drivers  of  automobiles  and  motortracks 
must  sound  their  horns  on  all  occasions  where 
it  can  be  said  that  to  do  so  wili  prol>ably  avoid 
accident. 

4.  Municipal  corporations  «S9706(6)— M«tor- 
truok  driver^*  nogllgonao  for  Jury. 

In  an  action  against  a  laundry  for  injaries 
to  a  pedestrian  by  its  motortruck,  the  driver'a 
negligence  held  for  the  jury. 

5.  Municipal  corporations  4=9708(7)— Contrib- 
utory negligence  of  pedestriaa  Injured  by 
motortrnck  for  Jury. 

In  an  action  for  Injuries  to  a  pedestrim  hj 
a  laundry's  motortruck,  plaintiff's  contribntery 
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netrUgence'  in  attempting  to  cross  street  before 
the  approachioc  truck  held  for  the  jurr. 

6.  Mttniolpal  corporations  4s>705(  10)— Wheth- 
er pedestrian  must  continue  to  look  for  ve- 
hicles while  crossing  street  depends  on  olr- 
oum  stances. 

Before  undertaking  to  cross  a  street,  a  pe- 
destrian must  look  for  approaching  vehicles,  but 
whether  be  must  continne  to  look  while  crossing 
depends  on  many  circumstances  and  conditions, 
as  the  amount  of  traffic,  the  probabilitr  of  ve- 
hicles approaching,  terms  of  relevant  statutes 
or  ordinances,  etc. 

7.  Witnesses  9=>268  (9)— Cross-examination  of 
Injnred  pedestrian's  oompanlon  as  to  talk  be- 
tween them  at  time  Improper. 

In  an  action  against  a  laundry  for  injuries 
to  a  pedestrian  by  its  mortortruck  at  a  street 
crossing,  defendant's  cross-examination  of 
plaintifTs  companion  at  the  crossing  as  to  what 
was  the  talk  going  on  between  her  and  plain- 
tiff held  improper. 

8.  Damages  «=>  1 32  (6)— $5,458  for'  breaking 
fofflir  and  shortsning  leg  not  exoessive. 

Verdict  for  $5,458  in  favor  of  pedestrian, 
struck  by  defendant's  motortruck  at  a  street 
erossing,  whose  left  femur  was  broken,  so  that 
she  was  confined  to  bed  for  six  weeks,  while 
the  injury  was  probably  permanent  and  would 
shorten  her  leg  by  one-half  inch,  held  not  ex- 
cesaive. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
J.  T.  Ronald,  Judge. 

Suit  by  Maria  Olsen  add  others  against  the 
PeerlesK  Laundry.  From  Judgment  for  plain- 
tifTs, defendant  acpeals.    Affirmed. 

William  Wray,  of  Seattle,  for  appellant. 
Walter  S.  Osbom,  of  SeatUe,  for  respond- 
ents. 

BRIDGES,  J.  This  was  a  personal  injury 
suit.  The  plaintlir,  Maria  Olsen,  and  her 
coinpanion,  Mrs.  Peters,  on  the  :i:Oth  day  of 
February,  1919.  were  walking  easterly  on  the 
north  sidewalk  of  Pine  street  in  the  dty  of 
Seattle,  Wash.,  Intending  to  cross  Third  ave- 
nue. When  they  reached  the  Intersection  of 
these  streets,  and  before  stepping  into  Third 
avenue,  they  each  looked  north  and  south  on 
Third  avenue  to  see  wherther  there  were  any 
approaching  vehicles,  and,  observing  that  the 
way  was  clear,  and  seeing  nothing  approach- 
ing, they  started  across  Third  avenue  In  the 
line  of  the  north  sidewalk  of  Pine  street. 
When  they  had  proceeded  about  two-thirds  of 
the  way  across  the  street,  the  defendant's 
antotmck  or  delivery  wagon  suddenly  loom- 
ed up  In  front  of  them,  just  missing,  but 
brushing,  the  clothing  of  Mrs.  Peters,  who 
was  on  the  right  of  Mrs.  Olsen,  that  being  the 
direction-  from  which  the  truck  came,  and, 
striking  Mrs.  Olsen,  probably  with  the  rear 


fender,  knocked  ber  down,  causing  her  seri- 
ous Injury. 

At  the  time  In  question  there  was  consid- 
erable trafhc  on  Pine  street,  but  apparently 
none  on  Third  avenue  within  the  Immediate 
vicinity  of  this  crossing.  Neither  the  plain- 
tiff nor  her  companion  saw  the  approach  of 
the  truck.  The  driver  of  the  truck  testlfled 
that  be  approached  Pine  street  from  the 
south  on  Third  avenue,  and  found  travel  on 
Pine  street  such  that  be  was  required  to,  and 
did,  stop  near  the  curb  at  the  southerly  in- 
tersection of  these  streets.  As  soon  as  the 
traffic  oa  Pine  street  had  cleared  he  started 
across  In  low  gear,  going  at  the  rate  of  six 
or  eight  miles  per  hour  until  his  truck  struck 
the  plalntltr.  When  he  was  on  the  street  car 
tracks  on  Pine  street,  which  woulu  be  about 
the  center  of  that  street,  he  observed  the 
plaintiff  and  her  companion  crossing  Third 
avenue,  at  the  sidewalk  crossing.  When 
within  five  or  six  feet  of  them  he  again  ob- 
served the  pedestrians,  and  should  have  re- 
alized, and  probably  did  realise,  that  unless 
he  or  they  stopped  or  changed  course  there 
would  be  a  collision.  He  did  not,  however, 
change  his  course,  slacken  his  Et>eed,  blow 
bis  horn,  or  give  any  other  signal  of  his  ap- 
proach, but  went  ahead,  assuming  that  the 
plaintiff  and  ber  companion  would  stop  and 
allow  him  to  pass  In  front  of  theita.  At  the 
close  of  plaintiff's  testimony,  the  defendant 
moved  for  a  nonsuit,  which  the  court  denied. 
At  the  close  of  the  taking  of  all  the  testimony 
In  the  case,  the  defendant  asked  for  an  In- 
structed verdict  In  Its  favor,  which  was  also 
denied.  The  court  likewise  denied  Its  mo- 
tion for  a  new  trial.  There  was  a  verdict 
for  the  plaintiff  in  the  sum  of  $5,458.  From 
the  judgment  entered  on  this  verdict  this  ap- 
peal Is  taken. 

[1]  The  appellant  contends  that  the  testi- 
mony falls  to  show  apy  negligence  on  the 
port  of  the  driver  of  the  autotruck,  but  does 
show  contributory  negligence,  as  a  matter  of 
law,  on  the  part  of  the  plaintiff,  Mrs.  Olsen. 
In  considering  these  questions  we  must  take 
into  consideration  all  the  testimony  in  the 
case.  The  appellant  having  proceeded  to  put 
in  its  testimony  after  the  court's  refusal  of 
its  motion  for  nonsuit,  the  respondent  is  en- 
titled to  receive  any  and  all  benefits  there- 
from. Port  Townsend  v.  Lewis,  34  Wash. 
413,  75  Pac.  982;  Elmendorf  v.  Golden,  37 
Wash.  664,  80  Pac.  264;  Dimurla  v.  Seattle 
Transfer  Co.,  60  Wash.  633,  97  Pac.  657,  22 , 
L.  R.  A.  (N.  S.)  471. 

[2]  The  testimony  of  the  driver  of  the 
tmck  or  ddivery  wagon  was  snffldent  In  it- 
self to  take  the  case  to  the  Jury  on  the  ques- 
tion of  negligence.  He  says  he  was  driving 
his  car  across  Pine  street  at  a  speed  of  about 
six  or  seven  miles  per  boar,  and  oould  have 
stopped  it  within  three  or  four  feet;    that 


^=»Por. other  csaet  see  Mune  topic  snd  KBT-NUMBER  In  aU  Ker-Numbwed  Olgeau  sod  JndezM 


Digitized  by 


Google 


768 


191  PAdFIO  BEPOBTEB 


(Waah. 


when  be  reached  the  crater  of  Pine  street  he 
saw  the  plaintiff  and  her  companion  walking 
across  Third  avenue,  and  that  at  that  time 
they  were  about  halfway  across  that  street 
When  within  five  or  six  feet  of  these  pedes- 
trians the  driver  again  saw  them,  and  must 
have  realized  that  It  would  be  necessary  that 
he  or  they  must  do  something  to  avoid  a  col- 
lision. He  frankly  admits  that  under  these 
circumstances  he  did  not  alter  bis  course  nor 
stop  nor  slacken  his  machine,  nor  blow  his 
horn,  nor  give  other  warning  of  his  approach, 
but  went  straight  ahead  because  he  thought 
or  supposed  that  the  plaintiff  and  her  com- 
panion saw  him  or  would  see  him,  and  that 
they  wonld  stop  and  allow  him  to  pass  In 
front  of  them.  Plainly,  In  so  driving  he  was 
guilty  of  negligence.  He  had  no  right  to 
conclusively  presume  that  the  plaintiff  or  her 
companion  saw  him,  or  would  see  him,  and 
that  they  would  get  out  of  his  way.  The  con- 
duct of  these  ladies  and  all  the  surrounding 
circumstances  show,  and  should  have  indi- 
cated to  the  driver,  that  they  were  not  aware 
of  his  approach.  Under  these  circumstances, 
ordinary  precaution  and  care  would  have  re- 
quired him  to  blow  his  horn,  slow  down,  stop, 
or  swerve  to  the  right  or  left.  Any  one  of 
these  acts  would  probably  have  avoided  the 
injury. 

Again,  there  was  introduced  in  evidence 
an  ordinance  of  the  city  of  Seattle  which  ex- 
pressly gave  to  pedestrians  the  right  of  way 
at  street  Intersections.  It  may  be  difficult  to 
lay  down  any  fixed  rule,  showing  just  what 
rights  and  privileges  this  right  of  way  may 
give  to  pedestrians  or  take  from  the  drivers 
of  automobiles.  It  certainly  does  not  mean 
that  the  driver  of  a  truck  or  automobile 
would  have  the  right  to  use  the  intersection 
without  any  regard  for  the  rights  of  the  pe- 
destrians, or  in  such  manner  as  would  re- 
quire the  latter,  as  a  matter  of  right,  to  stop 
and  yield  the  right  of  way.  As  was  said  in 
the  case  of  Johnson  v.  Johnson,  86  Wash.  18, 
147  Pac.  649: 

"If  the  conceded  right  of  way  means  anything 
at  all,  it  pnts  the  neceasity  of  continuous  obser- 
vation •  •  'on  the  driver  of  the  automobile 
when  approaching  a  crossing,  just  as  the  neces- 
sity of  the  case  puts  the  same  higher  degree  of 
care  npon  the  pedestrian  at  other  places  than 
at  crossings." 

[S,  4]  In  this  case  It  seems  to  us  that  each 
act  of  the  driver  of  the  auto  delivery  was  on 
the  assumption  that  he  had  the  right  of  way, 
and  that  the  pedestrian  must  stop  and  yield 
to  him.  Aside,  however,  from  the  question 
of  right  of  way,  we  are  greatly  impressed 
with  the  idea  that  bad  the  driver  used  his 
bom  this  accident  would  not  have  happened. 
Drivers  of  automobiles  and  antotrucks  should 
know  that  the  law  will  insist  that  they  must 
sound  their  horns  on  all  occasions  where  it 
can  be  said  that,  had  such  been  done,  an  ac- 
cident might  or  probably  would  have  been 


avoided.  We  have  no  question,  therefore, 
that  there  was  amply  suMclent  testimony  to 
take  the'  case  to  the  jury  on  the  question  of 
the  negligence  of  the  driver  of  the  autotruck. 

[5]  But  it  is  strongly  Insisted  that  the  tes- 
timony shows  that  the  plaintiff  was  guilty  of 
contributory  n^ligence,  as  a  matter  of  law. 
With  this  contention  we  cannot  agree.  What 
we  have  already  said  concerning  the  right  of 
way  is  applicable  to  this  branch  of  the  ca*e; 
but,  aside  from  that  question,  there  was  suf- 
ficient testimony  to  take  the  case  to  the  jury. 
Both  ATrs.  Olsen  and  her  companion  testified 
that  when  they  reached  Third  avenue,  and 
before  stuping  down  on  to  that  street,  they 
looked  north  and  south  on  Third  avenue,  and 
did  not  see  any  vehicle  approaching,  and 
found  the  way  to  be  apparently  clear.  AU 
of  the  circumstances  would  indicate  that  at 
the  time  they  so  looked  the  appellant's  deliv- 
ery wagon  was  standing  near  the  curb  on  the 
south  side  of  Pine  street,  awaiting  an  op- 
portunity to  cross  that  street. 

[1]  It  is  true  the  testimony  for  the  plaintiffs 
is  not  very  clear  whether,  after  stepping  on 
to  Third  avenue,  Mrs.  Olsen  thereafter  look- 
ed for  approaching  vehicles;  but  we  cannot 
say,  as  a  matter  of  law,  that  such  was  her 
duty.  We  have  time  and  again  said  that  one 
must,  before  undertaking  to  cross  a  street, 
look  for  approaching  vehicles,  but  whether 
after  so  doing,  and  while  making  the  cross- 
ing, be  must  again  look,  or  continue  to  look, 
depends  on  many  circumstances  and  condi- 
tions; sudi  as  the  amount  of  traffic;  the 
probability  of  their  being  approaching  ve- 
hicles; whether  the  statutes  or  ordinances 
give  him  the  right  of  way;  whether  other 
objects  or  things  have  attracted  his  atten- 
tion. Manifestly  this  is  a  question  for  the 
Jury.  This  identical  question  has  been  be- 
fore this  court  in  a  number  of  cases.  In  the 
case  of  Redlck  v.  Peterson,  99  Wash.  36S,  169 
Pac.  804,  Judge  Holcomb,  speaking  for  the 
court,  said: 

"The  question  then  is,  is  it  contributory  neg- 
ligence for  a  pedestrian,  after  having  looked 
once  in  a  direction  along  the  street  for  vehicles 
that  might  interfere  with  safe  passage  across 
the  street  at  a  regular  street  crossing,  and  in 
other  necessary  directions  along  the  street,  to 
fail  to  look  a  second  time  in  the  first  direction. 
We  think  not,  as  a  matter  of  law."  Johnson 
▼.  Johnson,  supra;  Adair  v.  McNeil,  96  Wash. 
160,  163  Pac.  893. 

In  the  case  of  Chase  v.  Seattle  Taxicab  Co., 
78  Wash.  537,  139  Pac.  499,  this  court  said: 

"Upon  the  second  proposition,  it  is  eqnaDy 
obvious  that  the  question  of  contributory  neg- 
ligence •  •  •  was  for  the  jury.  The  re- 
spondent saw  the  taxicab  a  block  to  the  sonth, 
and  proceeded  in  a  tmiform  course  without  hes- 
itation or  vacillation.  Whether  this  failure  to 
look  a  second  time  was  snch  negligence  as  to 
prevent  a  recovery  was  for  the  jury." 

The  cases  from  which  we  quote  cite  many 
of  the  authoritieB  on  this  qu^tlon. 
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[?]  The  appellant  In  cross-examining  Mrs. 
Peters,  who  was  crossing  the  street  with  Mrs. 
Olsen,  asked  the  following  question: 

"What  was  the  talk  going  on  between  yon 
and  Mrs.  Olsen  from  the  time  you  left  the 
Standard  Furniture  Company  until  the  time 
you  got  to  Third  and  Pine  and  started  to 
cross?" 

Objection  to  this  question  was  sustained. 
Appellant  predicates  error  thereon.  It  con- 
tends that  It  had  a  right  to  show  what  these 
ladles  were  talking  about  for  the  purpose  of 
Indicating  whether  they  were  paying  atten- 
tion to  approaching  vehicles.  If  the  purpose 
of  the  question  had  been  to  find  out  whether 
these  ladles  were  talking,  It  might  have  been 
proper  cross-examination,  but  the  subject  of 
their  conversation  could  not  possibly  lend 
any  light  to  the  Jury.  Appellant  also  com- 
plains of  certain  other  mllngs  of  the  court 
with  reference  to  the  introduction  of  testimo- 
ny. We  have  carefully  considered  them,  and 
do  not  find  any  error  in  them. 

[1]  It  is  next  contended  that  the  verdict  is 
excessive.  The  testimony  shows  that  as  a  re- 
sult of  this  Injury  there  was  a  fracture  of 
the  neck  of  the  left  femur  about  three-quai^ 
ters  of  an  inch  below  the  head  of  the  femur. 
The  plaintiff  was  required  to  stay  In  bed  for 
more  than  six  weeks,  during  all  of  which  time 
she  suffered  much.  At  the  time  of  the  trial  she 
could  get  about  only  on  crutches.  The  medi- 
cal testimony  was  to  the  effect  that  there 
had  not  been  a  bony  union,  and  It  was  very 
questionable  whether  there  ever  would  be 
such;  that  the  Injured  limb  was,  at  the 
ttme  of  the  trial,  about  one-half  inch  shorter 
than  it  was  before  the  injury ;  and  that  the 
Injury  was  in  all  probability  permanent  Un- 
der these  circumstances  we  cannot  say  the 
verdict  is  excessive. 

Finding  no  error,  the  judgment  is  affirmed. 

HOTX30MB,  C.  J.,  and  FULLERTON, 
MOUNT,  and  TOLMAN,  JJ.,  concur. 


an  Wash.  634) 

MARTIN  V.  BATEMAN  at  ox.     (Na.  15842.) 

(Sapreme  Court  of  Washington.    July  21, 
1920.) 

1.  Frauds,  statote  of  «s>74(l)— Coatraot  to 
eonvey  realty  to  attorney  within  statate. 

A  contract  to  convey  an  interest  in  real 
property  to  an  attorney  at  law  in  consideration 
for  services  la  within  the  statute. 

2.  Speoiflo  porformanee  «=3 1 28  (2)— Judgment 
for  damages  Improper,  where  plaintiff  knew 
specHIo  performance  could  not  be  had. 

Where  plaintiff  attorney  knew,  at  the  time 
of  commencing  his  suit  for  specific  performance 
of  agreement  to  convey  realty  to  him  in  return 
for  services,  that  defendants  bad  parted  with 
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their  interests  in  the  property,  and  that  specific 
performance  could  not  be  bad,  it  would  have 
been  error  to  render  an  alternative  judgment 
for  damages;  plaintiff  having  had  knowledge  of 
the  court's  lack  of  jurisdiction  to  decree  specific 
performance  when  be  commenced  suit. 

3.  Pleading   «=>24S(I6)— Trial   amendment   to 
oomplaint  commonoing   now  notion  properly 
denied. 
In  an  action  by  an  attorney  for  specific  per- 
formance of  defendant's  agreement  to  convey 
to  him  an  interest  in  realty  for  services,  the 
trial  court  properly  refused  to  allow  a  trial 
amendment  to  the  complaint,  which  would  have 
abandoned  the  stated  cause  of  action,  and  com- 
menced  an   entirely  new   one;    the  judgment 
subsequently  entered  not  being  a  bar  to  the  new 
action. 

Departmoit  2. 

Appeal  from  Superior  Court,  Uncoln  Coun- 
ty;  Joseph  Sessions,  Judge. 

Suit  by  H.  N.  Martin  against  C  G.  Bate- 
man  and  Emma  Bateman,  husband  and  wife. 
From  judgment  for  defendants,  plaintiff  ap- 
peals.   Affirmed. 

M.  E.  Jesseph  and  W.  A.  Wilson,  both  of 
Davenport,  for  appellant. 

Fred  B.  Morrill,  of  Spokane,  and  F.  H. 
McDermont,  of  Davenport,  for  respondents. 

PER  CURIAM.  The  appellant,  Martin, 
sued  the  respondents,  Bateman  and  wife,  in 
the  superior  court  of  Lincoln  county,  seeking 
a  decree  of  the  court,  decreeing  him  to  be 
the  owner  of  a  half  Interest  in  some  480  acres 
of  land  situated  in  the  county  named,  and 
requiring  the  respondents  to  convey  such  in- 
terest to  him.  In  his  complaint  he  alleged 
that  the  respondent  C.  O.  Bateman  was  for- 
merly the  owner  of  the  land  mentioned;  that 
he  had,  while  such  owner,  executed  three 
separate  mortgages  covering  the  land,  aggre- 
gating approximately  $20,000;  that  one  of 
such  mortgages  liad  been  foreclosed,  and  the 
land  sold  thereunder  and  a  sherifTs  deed  is- 
sued; that  another  had  been  foreclosed,  the 
land  sold  thereunder,  and  the  time  for  re- 
demption had  about  expired;  and  that  an  ac- 
tion was  pending  to  foreclose  the  third ;  that, 
with  these  conditions  existing,  the  respond- 
ent G.  G.  Bateman  employed  him,  as  an  at- 
torney at  law,  to  appear  for  the  respondents, 
and  effect  for  them  a  right  of  redemption 
from  such  foreclosure  sales,  agreeing  to  give 
him  "a  one-half  interest  in  and  to  said  de- 
scribed real  estate  in  consideration  fpr  such 
services";  that  he  entered  upon  such  service, 
and  procured  for  the  respondents  the  ri^t 
to  redeem  from  such  sales  on  the  payment  of 
$17,000,  and  otherwise  performed  all  of  the 
conditions  of  his  contract;  that  the  respond- 
ents thereupon  refusM  to  convey  to  him  a 
one-half  interest  in  the  property,  and  that 
he  had  been  in  no  manner  remunerated  for 
his  services.    The  prayer  was  for  the  relief 
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first  stated,  and  for  such  otber  and  further 
relief  as  the  court  should  deem,  meet  and 
e<iuitable. 

The  answer  admitted  the  employment  of 
the  appellant  as  an  attorney  at  law  to  per- 
form legal  services  In  the  cases  mentioned, 
but  denied  the  contract  alleged,  and  further 
alleged  a  payment  In  fdll  for  the  services  per- 
formed. 

On  the  trial  of  the  cause  It  developed  from 
the  appellant's  testimony  that  the  agreement 
upon  which  he  relied  was  oral,  and  that  the 
respondents  had  parted  with  their  title  to  the 
*and  prior  to  the  commencement  of  the  ac- 
tion, a  fact  known  to  the  appellant,  where- 
upon the  court  held  that  there  could  be  do 
recovery,  either  In  specific  performance  or  In 
damages.  The  appellant  thereupon,  through 
his  counsel,  asked  leave  to  amend  bis  com- 
plaint, "so  as  to  allege  that  the  profits  to  be 
derived  were  to  be  divided  Instead  of  the 
land;  that  it  was  a  partnership  agreement 
between  &fr.  Bateman  and  Mr.  Martin  with 
reference  to  these  profits.  If  any."  No  amend- 
ed complaint  was  tendered,  and  the  court,  on 
the  objection  of  the  other  side,  refused  to  al- 
low the  amendment,  but  did  allow  the  appel- 
lant to  introduce  such  evidence  as  he  desired 
tending  to  support  the  cause  of  action  the 
proposed  amendment  suggested.  At  Qie  con- 
clusion of  the  appellant's  case,  the  court  sus- 
tained a  challenge  to  the  sufilciency  of  the 
evidence,  and  entered  a  Judgment,  dismissing 
the  action,  with  costs  against  the  appellant 
From  this  Judgment  Martin  appeals,  assign- 
ing as  error:  First  the  entry  of  the  Judg- 
ment against  him;  and,  second,  the  refusal 
of  the  court  to  allow  a  trial  amendment  to 
the  complaint 

[1,  2]  On  the  complaint  in  the  record  clear- 
ly there  could  be  no  recovery.  In  the  first 
place,  the  contract  was  one  to  convey  an 
interest  in  real  property,  and,  being  oral,  was 
within  the  statute  of  frauds.  In  the  second 
place,  it  was  known  to  the  appellant  at  the 
time  of  commencing  his  suit  that  the  respond- 
ents had  parted  with  their  interests  In  the 
property,  and  that  specific  performance  could 
not  be  had  even  were  the  suit  otherwise  main- 
tainable. The  court  was  thus  without  Juris- 
diction to  decree  a  specific  performance,  and, 
this  being  known  to  the  appellant  at  the 
time  of  the  commencement  of  the  suit,  it 
would  have  been  error  to  render  an  alterna- 
tive Judgment  for  damages.  Morgan  v.  Bell, 
3  Wash.  5B4,  28  Pac.  926,  16  I*  R.«  A.  614; 
Peters  v.  Van  Horn,  87  Wash.  650,  79  Pac. 
1110;  Wright  V.  Suydam,  69  Wash.  630,  108 
Pac.  610, 110  Pac.  8;  Smith  v.  Flathead  River 
C!oal  Co.,  64  Wash.  642,  117  Pac.  476. 

[3]  Nor  are  we  able  to  conclude  that  the 
court  abused  its  discretion  In  refusing  to  al- 
low a  trial  amendment  to  the  complaint 
While  the  statement  of  the  appellant's  coun- 
sel as  to  the  nature  of  the  change  desired  is 
somewhat  meager,  enough  Is  detailed,  when 


considered  In  the  llg^t  of  the  subsequent  evi- 
dence introduced,  to  show  that  the  proposed 
change  would  have  Introduced  issues  radical* 
ly  difTerent  from  the  Issues  made  by  the 
original  complaint;  issues,  also,  which  the 
respondents  were  entitled  to  have  definitely 
stated,  issues  which  they  were  entitled  to 
have  time  to  prepare  to  meet  and  issues  on 
which  they  were  iraasibly  entitled  to  a  trial 
by  Jury,  In  fine,  the  proposition  was  to  aban- 
don the  stated  cause  of  action  and  to  com- 
mence an  entirely  new  action.  Since  the 
Judgment  entered  is  not  a  bar  to  the  new  ac- 
tion, it  would  be  too  much  to  say  we  think 
that  the  court  erred  in  a  ruling,  the  effect  of 
which  is  only  to  require  the  appellant  to  oomr 
mence  the  actlcm  in  the  regular  way. 
The  Judgment  is  affirmed. 


(Ul  Wadi.  618) 

HAQOERTY  et  al.  v.  BOGLE  at  nx. 
(No.   15786.) 

(Supreme  Court  of  Washington.    July  21, 
1920.) 

1.  Mortgages  «s>l7l  (7)— Publlo  must  take  ao- 
tlce  of  general  Inilex  of  reoonb  required  by 
statute. 

In  view  of  Rem.  Code  191S,  |  8787,  re- 
quiring every  auditor  to  keep  a  general  index, 
direct  and  inverted,  of  recorded  deeds,  etc,  all 
must  take  notice  of  what  the  general  index 
shows,  and  none  may  be  heard  to  say  that  be- 
cause the  auditor  for  his  own  or  public  con- 
venience may  record  some  of  the  instmments 
there  indexed  in  one  book  and  some  in  another, 
he  may  shut  bis  eyes  to  what  the  index,  speak- 
ing as  the  statute  directs,  tells  him  of  the  ex- 
istence of  an  absolute  deed,  intended  as  a  mort- 
gage, but  recorded  in  a  book  of  deeds  and 
not  of  mortgages. 

2.  Mortgages  «=3l7l(3)  —  Absolute  deed  la- 
tended  as  mortgage  notloa  to  all  when  r»- 
eorded  and  Indexed. 

A  deed,  absolute  in  form,  but  intended  as 
a  mortgage,  is  notice  to  all  the  world  of  any 
and  all  rights  which  may  be  claimed  thereun- 
der, when  recorded  and  indexed  as  its  form 
suggests  and  as  Bern.  Code  1916,  ||  8781-8787, 
require. 

3.  Mortgages  «=>  1 46— Mortgagee  assaailag  lia« 
bliity  may  not  pass  burden  to  parchaser  sab« 
Jeot  to  mortgage. 

Mortgagee,  having  assumed  a  liability  by 
giving  a  warranty  deed  to  the  purchasers  from 
the  mortgagor,  a  liability  not  imposed  by  con- 
tract or  by  law,  whatever  the  liability  of  the 
mortgagor  may  be,  will  not  be  permitted  -  to 
pass  the  burden  thereof  to  the  purchasers  of 
the  property  subject  to  the  mortgage,  in  pos- 
session under  claim  of  title,  and  in  a  position 
to  demand  their  obligation  be  limited  to  the 
strict  terms  of  the  mortgage. 

Department  2.  . 

Appeal  from  Superior  Court,  King  County: 
Boyd  J.  Tallman,  Judge. 
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Action  bjr  7.  7.  Haggerty  and  Oeorglana 
Haggerty,  trustees,  against  the  Building  In- 
vestment Company,  a  corporation,  the  Amer- 
ican Savings  Bank  &  Trust  Company,  a  cor- 
poration, and  W.  H.  Bogle  and  Mary  J. 
Bogle,  bis  wife.  From  Judgment  dismissing 
the  action,  plaintiffs  and  defendant  American 
Savings  Bank  &  Trust  Company  appeal.  Re- 
versed and  remanded  for  further  proceed- 
ings. 

H.  A.  P.  Myers,  of  Seattle,  for  appellants. 
Bogle,  Merritt  &  Bogle,  of  Seattle,  for  re- 
spondents. 

TOIiMAN,  J.  The  facts  In  this  case  are 
not  seriously  In  dispute  and  may  be  stated 
cbronologically  as  follows:  On  May  27,  1902, 
the  defendant  Building  Investment  Company 
purchased  from  the  Moore  Investment  Com- 
pany, lots  21  and  22,  in  block  17  of  Capital 
Hill  addition  No.  2,  in  the  dty  of  Seattle, 
and  >  on  the  same  day  agreed  with  respond- 
ents to  sell  them  the,  lots  so  purchased  and 
to  erect  thereon  a  residence  according  to 
certain  agreed  plans  and  specifications.  Tbe 
price  of  the  lots  being  fixed,  and  respondents 
to  pay  in  additicm  thereto  the  cost  of  the 
house  to  be  erected  plus  supervisory  expenses 
agreed  upon,  the  respondents  then  paid 
$1,000  on  account  of  such  purchase,  and  took 
a  receipt  tn  wliich  was  set  forth  the  sub- 
stance of  the  agreement;  but  the  formal 
contract  covering  the  transacticm  was  not 
executed  until  June  30  following.  In  the 
initial  agreement  it  was  provided  that  the 
Building  Investment  Cpmpany  should  nego- 
tiate a  building  loan  of  $3,000  to  be  secured 
by  B  mortgage  on  the  property,  and  ft  ob- 
tained such  loan  from  appellant  American 
Savings  Bank  &  Trust  Company.  The  mort- 
gage given  to  secure  this  loan  being  placed 
of  record  on  May  30,  1902,  the  respondents 
afterwards  by  the  deed  which  they  received 
from  the  Building  Investment  Company  as- 
sumed this  mortgage  and  have  since  paid  it 
On  Jime  10,  1902,  appellant  J.  J.  Haggerty, 
acting  for  and  on  behalf  of  appellant  the 
American  Savings  Bank  &  Trust  Company, 
took  from  the  Building  Investniient  Company 
a  deed,  absolute  in  form,  to  the  lots  in  ques- 
tion (and  other  property),  but  intended  as 
a  mortgage  to  secure  $2,400  then  advanced 
by  the  American  Savings  Bank  &  Trust  Com- 
pany to  the  Building  Investment  Company, 
and  to  secure  such  future  advances  as  the 
bank  might  make  to  the  building  company. 
This  deed  was  filed  for  record  on  June  10, 
1902,  and  afterwards  recorded  in  a  book  of 
deeds,  and  indexed  as  a  deed.  Respondents, 
without  any  actual  knowledge  of  the  execu- 
tion, delivery,  and  recording  of  this  deed, 
completed  their  payments  to  the  Building 
Investment  Company,  and  on  August  2,  1902, 
received  a  deed  from  the  Building  Invest- 
meit  Company  in  accordance  with  the  terms 
of  tbeir  contract,  wliicb  deed  was  filed  for 


record  November  IB,  1902,  and  was  the  first 
record  notice  of  respondents'  Interest  in  the 
land.  The  residence  was  completed  and  re> 
spondents  went  into  possession  about  October 
1,  1902,  and  have  since  occupied  the  property 
as  their  home. 

This  action  was  brought  to  foreclose  as 
a  mortgage  the  deed  given  by  the  Building 
Investment  Company  to  Haggerty,  the  com- 
plaint alleging  the  facts  relating  to  the  loan 
and  the  execution  and.  delivery  of  the  deed 
to  secure  it;  that  it  was  agreed  that  the 
property  described  in  the  deed,  other  than 
the  lots  now  in  question,  should  be  released 
upon  the  payment  of  $200  for  each  lot;  and 
that  all  other  lots  had  been  so  released. 
The  complaint  further  alleges  that,  by  reason 
of  litigation  involving  some  of  the  lots,  a 
lien  was  established  thereon  which  the  ap- 
pellants were  compelled  to  and  did  pay,  and 
prays  for  a  Judgment  for  the  amount  unpaid 
on  the  original  deed,  plus  the  advances,  and 
for  the  foreclosure  of  the  deed  as  a  mort- 
gage. The  answer,  after  certain  denials,  al- 
leges that  the  respondents  purchased  the 
property  In  good  faith,  without  notice  or 
knowledge  of  any  claim  on  the  part  of  ap- 
pellants; that  if  the  bank  made  any  ad- 
vances to  the  building  company  they  were 
made  with  knowledge  of  respondents'  rights : 
that  if  advances  were  made  to  discharge  a 
lien  upon  the  other  lots  such  advances  were 
made  because  appellants  were  liable  under 
a  warranty  deed  made  by  ^hem  conveying 
such  property,  and  not  otherwise;  and  fur- 
ther alleges  that  prior  to  the  commencement 
of  the  action  appellants  had  received  suf- 
ficient from  the  sale  of  other  lands  covered 
by  the  deed  to  pay  in  full  any  claims  they 
may  have  had. 

The  cause  was  tried  to  the  court,  abd  after 
hearing  the  evidence  upon  both  sides  the 
trial  court  dismissed  the  action  upon  the 
ground  that  the  deed  in  question  was  not 
constructive  notice  to  respbndents,  because  it 
was  not  recorded  as  a  mortgage  in  a  book 
of  mortgages. 

An  examination  of  the  authorities  at  once 
reveals  that,  in  passing  upon  the  question 
which  Is  here  presented,  the  courts  of  the 
several  states  have  been  largely  Influenced 
by  the  statutes  In  force  at  the  time  and 
place  where  the  question  arose.  Our  record- 
ing statute,  Rem.  Code,  {  8781,  provides: 

"All  deeds,  mortgages,  and  assignments  of 
mortgages,  shall  be  recorded  in  the  office  of 
the  count;  aaditor  of  the  county  where  the  land 
is  situated,  and  shall  be  valid  as  against  bona 
fide  parchasers  from  the  daite  of  their  filing 
for  record  in  said  ofiBce;  and  when  so  filed 
shall  be  notice  to  all  the  world." 

Section  8784  provides  that  irregularly  ex- 
ecuted instruments,  when  recorded,  shall  im- 
part notice  to  third  persons  from  the  date 
of  recording  to  the  same  effect  as  though 
properly  executed.    Section  8785  directs  that 
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for  tbe  purpose  of  recording  deeds  and  other 
instruments  the  county  auditor  shall  procure 
such  books  as  the  business  of  bis  office  re- 
quires.   Section  8786,  la  as  follows: 

"He  must,  upon  the  payment  of  his  fees  tor 
the  same,  record  separately  in  large  well-bbund 
books  in  a  plain  hand — 

"(1)  Deeds,  grants  and  transfers  of  real 
property,  mortgages  and  releases  of  mortgages 
of  real  estate,  powers  of  attorney  to  convey 
real  estate,  and  leases  which  have  been  ac- 
knowledged or  proved; 

"(2)  Marriage  contracts; 

"(8)  Official  bonds; 

"(4)  Instruments  describing  or  relating  to 
separate  property  or  community  interest  of 
married  women; 

"(5)  Patents  to  lands  and  receiver's  receipts, 
whether  for  mineral,  timber,  homestead  or  pre- 
emption claims  or  cash  entries; 

"(6)  Certificates  of  sales  for  county  or  mu- 
nicipal taxes; 

"(7)  All  such  other  papers  or  writings  as  are 
required  by  law  to  be  recorded  and  such  as  are 
required  by  law  to  be  filed  if  requested  so  to 
do  by  the  party  filing  tbe  same." 

And  section  8787,  so  far  as  It  affects  the 
present  question,  reads: 

"Every  auditor  must  keep  a  general  index, 
direct  and  inverted.  The  direct  index  shall  be 
divided  into  seven  colufins,  and  with  heads  to 
the  respective  columns,  as  follows:  Time  of 
reception,  grantor,  grantee,  nature  of  instru- 
ment, volume  and  page  where  recorded,  re- 
marks, description  of  property.  He  shall  cor- 
rectly enter  in  sa'ch  index  every  instrument  con- 
cerning or  affecting  real  estate  which  by  law  is 
required  to  be  recorded,  the  names  of  grantors 
being  in  alphabetical  order.  The  inverted  in- 
dex shall  also  be  divided  into  seven  columns, 
precisely  similar,  except  that  the  'grantee'  shall 
occupy  the  second  column  and  'grantor'  tbe 
third,  the  name  of  grantees  being  in  alphabeti- 
cal order.  For  the  purpose  of  this  act,  the 
term  'grantor'  shall  be  construed  to  mean  the 
person  conveying  or  encumbering  the  title  to 
any  property,  or  any  person  against  whom  any 
lis  pendens,  judgment,  notice  of  lien,  order  of 
sale,  execution,  writ  of  attachment,  or  claims 
of  separate  or  community  property  shall  be 
placed  on  record." 

[1]  It  will  at  once  be  seen  that  the  statute 

makes  no  distinction  between  deeds  anf 
mortgages,  and,  so  far  as  recordable  Instru- 
ments are  by  statute  classified,  deeds  and 
mortgages  are  placed  in  the  same  class.  It 
is  true  that  section  8785  authorizes  the  audi- 
tor to  procure  such  books  for  records  as  the 
business  of  bis  office  requires,  and  we  kn6w 
that  it  has  been  the  custom  to  procure  and 
keep  mortgage  records  distinct  from  the  rec- 
ords of  deeds.  But  while  recorded  in  distinct 
and  separate  books  for  convenience  and  not* 
by  any  statutory  requirement,  all  are  alike 
entered  in  the  same  general  indeic  which  is 
required  to  be  kept  by  section  8787,  and,  since 
every  searcher  gains  tbe  information  from 
the  general  Index  which  leads  him  to  the  in- 
strument desired,  we  think  all  must  take  no- 
tice of  what  the  goieral  index  reveals,  and 


none  may  be  heard  to  say  that  because  tlie 
auditor  may,  for  his  own  convenience,  or 
that  of  the  public,  record  some  of  tbe  instm- 
ments  there  indexed  on  one  book,  and  some 
in  another,  be  may  shut  his  eyes  to  what  tbe 
index,  speaking  as  the  statute  directs,  tells 
him.  It  is  true  that  in  Bernard  v.  Benson, 
58  Wash.  191,  108  Pac.  439,  137  Am.  St  R^. 
1051,  the  broad  statement  was  made: 

"The  custom  has  been  uniform  throughout 
the  state  to  record  all  instruments  affecting  the 
title  to  real  estate  in  deed  records,  ythose  cre- 
ating an  incumbrance  against  real  estate  in 
mortgage  records,  and  those  evidencing  title 
to  personal  property  in  miscellaneous  records. 
This  custom  has  been  so  general  and  has  exist- 
ed for  so  long  a  period  of  time  that  it  is  our 
duty,  not  only  to  judicially  notice  it,  but  to  ap- 
ply it  as  weU." 

[2]  As  will  be  seen  from  the  language  quot- 
ed, the  court  there  assumed  that  It  was  deal- 
ing with  an  instrument  affecting  the  title  to 
real  property  which  had  been  recorded  as 
though  it  related  to  personalty  only,  and  so 
far  as  what  is  said  appears  to  separate  and 
distinguish  deed  records  from  mortgage  rec- 
ords It  was  obiter  only,  no  doubt  inadvertent, 
and  should  be  disregarded.  When  so  read, 
the*  holding  there  is  in  harmony  with  the  rule 
long  followed  by  this  court.  Dunsmulr  v. 
Port  Angeles  Gas,  etc,  Co.,  24  Wash.  104,  63 
Pac.  1095 :  Bonneviere  v.  Cole,  90  Wash.  526. 
156  Pac.  527.  Since  the  plain  language  of 
tbe  statute  treats  deeds  and  mortgages  alike, 
classifies  them  together,  and  ^eclfically  di- 
rects that  all  instruments  affecting  real  prop- 
erty shall  be  indexed  in  the  same  general  in- 
dex, we  find  no  difficulty  in  holding  with  the 
great  weight  of  authority  that  a  deed,  abso- 
lute in  form,  but  intended  as  a  mortgage.  Is 
notice  to  all  tbe  world  of  any  and  all  rights 
which  may  be  claimed  thereunder,  when  re- 
corded and  indexed  as  its  form  suggests  and 
the  statute  requires.  23  B.  C.  L.  188;  L.  B 
A.  1916B,  600 ;  Kent  v.  WUliams,  146  CaL  3, 
79  Pac.  527 ;  Security  Savings  &  Trust  Co.  v. 
Loewenberg,  38  Or.  159,  62  Pac.  647;  Llve- 
sey  V.  Brown,  35  Neb.  Ill,  52  N.  W.  838: 
Marston  v.  Williams,  45  Minn.  116,  47  N.  W. 
644,  22  Am.  St  Rep.  719;  Buggies  v.  WD- 
Hams,  1  Head  (Tenn.)  141;  demons  v.  El- 
der, 9  Iowa,  272 ;  Equitable  Building  &  Loan 
Ass'n  V.  King,  48  Fla.  252,  37  South.  181; 
Kennard  v.  Mabry,  78  Tex.  151,  14  S.  W.  272. 
Other  authorities  are  collated  and  discussed 
in  an  exhaustive  note  found  in  8  Am.  &  ESog. 
Ann.  Cas.  104. 

Our  views  upon  the  main  issue,  as  have 
been  expressed,  make  It  necessary  to  consider 
the  defenses  spedally  pleaded,  and,  as  we  are 
without  the  assistance  of  any  findings  there- 
on by  the  trial  court,  we  have  carefully  ex- 
amined the  record  for  the  facts.  It  Is  not  se- 
riously claimed  that  the  bank,  when  it  made 
the  original  loan,  had  any  actual  knowledge 
or  respondent's  rights,  and  we  think  that 
defense  is  not  established. 
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[3]  The  second  defense,  tbat  the  subse- 
quent advances  were  made  not  as  a  loan  to 
the  building  company,  but  in  satisfaction  of  a 
liability  established  by  Judgment  against 
Haggerty,  Is  more  serious.  In  the  action  es- 
tablishing that  liability,  Haggerty  and  wife 
were  the  only  defendants,  and  the  court 
found  that  they  (though,  as  claimed  both 
here  and  there,  they  were  mortgagees  only) 
gave  tb  the  purchaser  a  warranty  deed ;  that 
the  property  was  then  subject  to  certain  lien- 
able  claims  which  the  purchaser  was  obliged 
to  and  did  pay,  and  gave  Judgment  against 
Haggerty  for  the  amount  thereof,  which 
judgment  was  paid,  not  voluntarily  as  an 
advance  under  the  mortgage,  but  involun- 
tarily because  of  the  liability  flowing  from 
the  execution  and  delivery  of  the  warranty 
deed.  We  find  nothing  in  the  record  which 
in  any  wise  convinces  us  that  it  was  the 
duty  of  Haggerty,  under  the  terms  of  the 
mortgage,  to  give  the  purchaser  a  warranty 
deed,  and,  though  the  mortgage  was  In  the 
form  of  an  absolute  deed,  the  law  Imposes  no 
such  duty.  Having  assumed  a  liability  which 
neither  the  contract  nor  the  law  imposes, 
whatever  the  liability  of  the  mortgagor  may 
be,  we  think  it  Inequitable  that  he  should  be 
permitted  to  pass  the  burden  thereof  to  re- 
spondents, who  were  then  In  possession  under 
a  claim  of  title,  and  In  a  position  to  demand 
that  their  obligation  be  limited  to  the  strict 
terms  of  appellant's  mortgage. 

We  see  nothing  inequitable  In  the  agree- 
ment, which  the  evidence  seems  to  establish, 
that  the  lots  mortgaged,  other  than  the  ones 
In  question  here,  should  be  released  upon  the 
payment  of  $200  each,  as  they  were  of  Uttle 
value  and  subject  to  prior  mortgages.  Re- 
spondents are  entitled  to  have  credited  upon 
the  original  loan  $200  for  each  lot  which 
was  actually  released  and  not  lost  by  the 
foreclosure  of  a  prior  mortgage,  and  for  any 
sum'  then  remaining  unpaid  upon  the  original 
loan  of  $2,400  ai^)ellant8  are  entitled  to  a 
Judgment  and  the  usual  decree  of  foreclosure. 
Reversed  and  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  here- 
in expressed. 

HOlrCOMB,    C.    J.,    and    FULLERTON, 
MOITNT,  and  BRn>OES,  JJ.,  concur. 


tU2  Wash.  6) 

ROBINSON,  THIEME  &  MORRIS  V.  WHIT. 
TIER  at  at.     (No.  15785.) 

(Supreme  Court  of  Washhigton.    July  26, 
1020.) 

I.  Uanry  «=323— Services  for  extra  laterest  to 
•vade  usury  statute  invalid. 
An  agreement  by  the  lender  to  render  serv- 
ices to  the  borrower  in  return  for  the  borrow- 
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er's  executing  a  note  for  more  than  the  amount, 

made  to  evade  the  usury  statute,  is  invalid. 

2.  Usury  «s»l  17— Contract  to  render  ••rvloea 
for  extra  oompeusatloa  held  Intended  to  evade 
statute. 

Where  the  owner  of  a  logging  business  ex- 
ecnted  notes  for  same  larger  than  the  amount 
borrowed,  an  agreement  by  the  lender  to  visit 
the  operations  of  the  borrower,  inspect  them, 
and  give  advice  is  so  vague  and  indefinite  as  to 
show,  in  connection  with  the  borrower's  testi- 
mony that  the  additional  sum  stated  in  the 
-notes  was  compensation  for  the  loan  and  that 
the  services  were  valueless  to  him,  that  the 
agreement  was  en  attempt  to  evade  the  usury 
statute. 

3.  Chattel  mortgages  «=>86— Redating  and  r«> 
acknowledging  did  not  extend  time  for  fliing. 

Where  a  chattel  mortgage  with  the  affidavit 
of  good  faith  was  not  filed  within  ten  days  aft- 
er its  execution,  as  required  by  Rem.  Code 
1915,  iS  3660,  3661,  the  redating  and  reac- 
knowledging  of  the  mortgage  without  again 
swearing  to  the  affidavit  does  not  make  the  fil- 
ing of  the  mortgage  within  ten  days  thereafter 
sufficient  to  render  it  valid  against  creditors. 

4.  Chattel  mortgages  «=»I9I— Unauthorized  act 
of  mortgagee's  agent  held  not  to  give  pos> 
session  to  mortgagee. 

Where  the  chattel  mortgagor  delivered 
mortgaged  property  to  the  mortgagee's  dray- 
man to  be  transported  to  a  designated  place, 
but  the  drayman,  wltbont  the  mortgagee's 
knowledge,  took  it  to  another  place  not  under 
the  mortgagee's  control,  from  which  it  was  re- 
moved by  the  mortgagor  before  the  mortgagee 
had  knowledge  of  the  transaction,  the  mort- 
gagee did  not  acquire  possession  of  the  proper- 
ty so  as  to  be  entitled  thereto  as  against  credi- 
tors, notwithstanding  his  failure  to  file  the 
mortgage. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
J.  T.  Ronald,  Judge. 

Action  by  Robinson,  l^ieme  &  Morris 
against  H.  0.  Whlttier  and  others.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Roberts  &  Skeel  and  L.  B.  SchwellenbaCh, 
all  of  Seattle,  for  appellant 

Gates  ft  Helsell  and  Van  Dyke  ft  Thomas, 
all  of  Seattle,  for  respondents. 

MITOHELIi,  J.  This  is  an  action  up(n 
four  promissory  notes  aggregating  $3,250  and 
to  foreclose  a  chattel  mortgage  to  secure  the 
same,  given  by  H.  C.  Whlttier  to  the  plaintlft. 
Fatrbanks-Morse  ft  Comi>any  and  Mill  ft 
Mine  Supply  Company  were  made  parties  de- 
fendant because  they  had  taken  possession 
of  certain  of  the  chattels  covered  by  the 
mortgage.  Defendant  Whlttier  answered 
with  the  defense  of  usury,  and  the  other  de- 
fendants pleaded  usury  and  a  failure  to  file 
Che  chattel  mortgage  within  ten  days  after 
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Us  execntton  and  delivery.  Upon  the  trial 
the  defenses  were  satisfactorily  proved,  and 
from  the  Judgment  to  that  effect  plaintiff  has 
appealed. 

The  notes,  in  the  total  sum  of  $3,250.  bear- 
ing 8  per  cent  Interest  per  annum,  were  dat- 
ed August  2,  1018,  and  were  made  payable 
at  several  dates  from  August  15  to  October 
15,  1918.  It  Is  conceded  that  Whlttler  re- 
ceived only  $2,250.  Appellant  claims  the 
transaction  was  not  usurious  and  attempts 
to  vindicate  the  additional  $1,000  (which  by 
being  Included  in  the  notes  was  to  bear  in-' 
terest)  upon  the  claim  that  It  was  Intended 
as  pay  to  appellant  for  services  to  be  ren- 
dered, according  to  the  terms  of  a  separate 
writing  therefor  signed  by  Whlttler  at  that 
time.  Whlttter  was  engaged  in  a  small  log- 
ging business  In  King  county.  He  became 
financially  embarrassed.  He  applied  to  ap- 
pellant for  a  loan,  explaining  his  condition. 
Appellant  was  engaged  In  the  real  estate, 
loan,  and  Insurance  business  in  Seattle. 
Whlttler  asked  for  a  loan  of  $2,000.  but  final- 
ly decided  mi  $2,250.  George  R.  Thieme,  who 
conducted  the  negotiations  for  the  appellant, 
made  Whlttler  come  back  several  times,  and 
finally  Whittier  told  him  that  rather  than 
fall  down  on  the  proposition  he  could  afford 
to  and  would  pay  $1,00<J  for  the  loan.  a?hen 
the  notes  and  mortgage  were  prepared  and 
given,  and  at  the  same  time,  upon  require- 
ment of  the  appellant,  there  was  signed  by 
both  parties  the  written  instrument  in  ques- 
tion, wherein  appellant  agreed  "to  visit  the 
timber  operations  of  the  party  of  the  first 
part  from  time  to  time.  Inspect  the  opera- 
tions,, advise  regarding  purchase  of  equip- 
ment, co-operate  In  making  of  sales,  and  gen- 
erally give  first  party  the  benefit  of  the  busi- 
ness judgment  and  experience  of  the  party  of 
the  second  part" 

[1]  In  support  of  the  legality. of  this  agree- 
ment It  Is  argued  by  appellant  .that  if  the 
circumstances  attendant  upon  the  making  of 
a  loan  may  require  any  kind  of  services  to  b6 
rendered  to  the  borrower,  for  such  services 
rendered  In  good  faith  the  lender  may  proper- 
ly require  compensation.  In  addition  to  a  rea- 
sonable amount  of  Interest  upon  the  money 
loaned.  The  argument  may  be  conceded, 
since  the  proposition  contained  therein  ad- 
mits the  quality  or  test  of  good  faith.  A 
money  lender  bent  upon  violating  the  rule  of 
public  policy  contained  in  the  statute  against 
usury  not  InfrequenUy  resorts  to  the  subter- 
fuge of  a  contemporaneous  contract  for  pay 
for  services  rendered  or  to  be  rendered  by 
the  lender  or  for  profits  earned  upon  a  trans- 
action other  than  the  making  of  the  loan,  to 
conceal  the  true  nature  <»t  the  transaction. 
The  form  of  the  agreement  la  immaterial; 
and  as  was  written  upon  this  subject  in  Uhler 
T.  Olympla,  87  Wash.  1, 151  Pac.  117, 152  Pac. 
998: 

"But  we  have  steadfastly  held  that  any  de- 
vice, however  specious,  to  defeat  the  law  will 


not  be  tolerated,  and  this,  too,  whether  it  ia 
made  the  subject  of  proof  or  ia  apparent  from 
the  admitted  facts." 

[2]  The   contract,   couched  bt  vague  and 
general  terms  as  to  the  kind  of  services  to 
he   rendered,  is  indefinite  as  to  time.     If 
measured  by  'the  length  of  time  the  notes 
were  to  run,  then  appellant  was  to  receive 
$1,000  and  Interest  out  of  ten  weeks'  output 
of  this  small  logging  business.    Whittier  fail- 
ed and  ceased  logging  operations  about  the 
last  of  August.    In  proof  of  the  good  faith 
of  the  contract  for  services,  appellant  testl- 
fled  to  what  it  actually  did.    There  is  some 
dispute  in  this  regard,  but  we  are  satisfied, 
as   evldentiy   the  trial   court  was,   that  It 
amounted   to  practically  nothing.     Thieme, 
who  looked  after  the  matter  for  the  appel- 
lant, was  Inexperienced  in  conducting  logging 
operations.    He  visited  the  camp  two  or  three 
times  before  It  closed  down;   for  what  pur- 
pose-It Is  not  shown;    certainly  he  ndth» 
called  for  nor  upon  Whlttler  upon  either  of 
those  visits.    Whittier  testified  he  had  a  fore- 
man at  the  camp  and  that  there  was  nothing 
for  appellant  to  do  and  that  it  did  not  per- 
form  any  services  there.     The  market  for 
logs  was  good,  with  prices  going  up.    Appel- 
lant, by  one  of  its  officers,  claims  to  have 
examined  a  motor  truck  to  be  used  at  the 
camp  about,  the  time  the  loan  was  made,  but 
the  record  shows  WMttler  had  already  pui^ 
chased  It     After  the  camp  was  shut  down, 
while  It  is  true  appellant  became  active  in  the 
matter  of  the  disposition  of  the  logs,  its 
manifest  purpose  in  so  doing  was  to  get  as 
much  money  as  possible  out  of  a  bad  situa- 
tion, to  apply  on  the  loan.    Whittier  testified 
the  $1,000  "was  for  interest  on  the  loan." 
True,  that  at  the  time  of  having  the  contract 
written  he  made  a  statement  to  the  contrary, 
but  we  are  convinced  he  did  so  under  pressure 
of  the  plan  adopted  by  the  appellant  In  mak- 
ing the  loan.    We  are  satisfied  the  means  em- 
ployed amounted  to  a  shift  or  device  to  cover 
Illegal   interest  on  money  loaned,  and  that 
the  transaction  was  usurious. 

[SJ  Appellant  also  contends,  contrary  to  the 
finding  of  the  trial  court,  that  the  chattel 
mortgage  'was  filed  within  ten  days  from  the 
time  of  the  execution  thereof.  The  mortgage, 
to  be  good  against  respondents  Fairbanks- 
Morse  &  Company  and  Mill  &  Mine  Supply 
Company,  who  were  creditors,  must,  under 
section  3660,  Bern.  Code,  have  been  accom- 
panied by  the  aflSdavit  of  the  mortgagor  that 
it  was  made  In  good  faith,  etc.,  acknowledged 
and  filed  within  ten  days  from  the  time  of 
the  execution  thereof  in  the  office  of  the 
county  auditor,  the  facts  are  that  at  the 
time  of  making  the  notes,  August  2,  1918, 
Whittier  executed  and  delivered  the  dtattel 
mortgage  duly  acknowledged  and  accom- 
panied by  his  affidavit  of  good  faim,  etc.  Ap- 
pellant held  It  until  August  20,  1918,  without 
fllhig  it  with  the  county  additor.  On  August 
20, 1918,  Mr.  Thieme  caUed  Mr.  Whittier  into 
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Us  office,  told  him  he  had  neglected  to  flle 
the  mortgage,  and  had  an  understanding  with 
him  which  was  put  in  writing  and  signed  hy 
Mr.  Whlttler.  The  writing,  addressed  to  the 
appelant,,  refers  to  and  IdenttQes  the  chattjd 
mortgage  and  says: 

"I  hereby  consent  to  said  mortgage  being  re- 
dated  August  20, 1018,  and  acknowledgment  be- 
ing retaken  as  of  this  same  date." 

Then,  appearing  before  a  notary  public, 
Mr.  Whlttler,  without  signing  ok  re-slgnlng 
the  Instrument  or  any  pa^t  of  It,  and  without 
making  any  affldarlt  of  good  faith,  etc.,  simply 
reacluiowledged  the  mortgage.  T)ie  notary 
public  changed  the  date  to  August  20,  and  on 
August  23,  1918,  appellant  filed  the  mortgage 
in  the  office  of  the  county  auditor.  The  In- 
strument or  any  part  of  It  has  not  been  In 
the  possession  of  the  mortgagor  since  it  was 
executed  and  delivered  by  him  on  August  2, 
1918.  It  will  be  noticed  that  the  statute  (sec- 
tion 3660,  Rem.  Ck>de)  makes  no  difference  as 
to  the  class  of  creditors.  Those  protected  are 
all  the  creditors,  "both  existing  and  subse- 
quent, whether  or  not  they  have  or  claim  a 
lien  npoD  such  nvoperty."  The  statate  is 
plain  In  requiring  the  making  of  the  mort- 
gage proper;  that  it  be  accompanied  by  the 
affidavit  of  good  faith;  that  It  be  acknowledg- 
ed and  ffied  within  ten  days  from  the  time 
of  the  execution  thereof.  Each  and  all  are 
essentials  without  which  It  can  hare  no  va- 
lidity against  creditors.  Section  3661  of  the 
Code  also  provides,  "Every  such  Instrument 
within  ten  days  from  the  time  of  the  execu- 
tl<Hi  thereof  shall  be  filed;"  that  Is,  an  instru- 
ment made  In  observance  of  and  containing 
the  formalities  mentioned  in  the  former  sec- 
tion. It  Is  not  contended  that  Mr.  Whlttler 
was  actually  sworn  on  August  20  as  to  the 
good  faith  of  the  transaction.  That  he  did 
not  intend  his  former  affidavit  to  be  revived 
or  repeated  by  his  conduct  on  August  20  Is 
made  manifest  by  his  writing  to  the  effect 
that  the  mortgage  be  redated  and  the  ac- 
knowledgment retaken  on.  that  date.  The 
oral  proof  Is  to  the  same  effect  He  specified 
certain  parts  of  the  old  instrument  and 
thereby  necessarily  excluded  another  part. 
It  is  claimed  by  appellant,  however,  that  the 
affidavit,  having  been  actually  made  on  An- 
past  2,  was  sufficient  under  the  statute. 

Our  attention  is  called  to  the  case  of  Allen  r. 
American  IxAn  &  Trust  Oo.,  79  Fed.  095, 26  C. 
C.  A.  147,  wherein  the  chattel  mortgage  stat- 
ute of  this  state  as  it  then  existed  was  con- 
sidered. In  that  case  an  Instrument  which 
covered  both  real  and  personal  property  had 
been  executed  without  an  affidavit  of  good 
faltb  and  recorded  only  as  a  real  estate  mort- 
gage. Later  the  mortgagor  executed  an  affi- 
daTit  of  good  faith,  caused  the  same  to  be  at- 
tached to  the  mortgage,  and  it  was  thereafter 
duly  recorded  as  a  chattd  mortgag&  The 
court  held  the  legal  effect  of  what  was  done 
equal  to  a  rewriting,  resigning,  and  reac- 
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knowledgment  of  the  instrunlent;  Oiat  Is,  by 
his  act  of  attaching  a  new  instrumoit  to  the 
old  one  and  delivering  it  he  thereby  Impliedly 
made  the  instrument  In  all  of  its  parts  a  new 
one  as  of  that  date.  The  present  case  is  dis- 
tinguishable, for  here  nothing  new  was  at 
tadied  to  the  instrument,  nor  was  there  an) 
new  delivery,  and  by  a  familiar  rule  of  con- 
struction, Whlttler,  by  his  writing  and  con- 
duct pursuant  thereto,  excluded  the  remak- 
ing or  redatlng  of  the  affidavit  of  good  faith. 

Further,  appellant  relies  upon  the  cases 
of  Bnglerlght  v.  Annesser,  10  Ohio  Cir.  Ct. 
R.  73,  and  Perry  v.  Ruttan,  10  U.  a  Q.  B. 
637.  Elacfa  of  those  cases  considered  a  chat- 
tel mortgage  statute  that  required  the  mort- 
gagee to  make  the  affidavit  of  good  faith,  and 
in  each  case  the  affidavit  had  been  made  prior 
to  filing  but  on  a  date  different  from  that  of 
the  execution  of  the  mortgage.  In  each  case 
it  was  contended  by  the  creditor  that  a  prop- 
er construction  of  the  statute  required  the 
mortgagee  to  make  the  affidavit  at  the  time 
the  mortgage  was  executed.  In  each  case  the 
statute,  different  from  ours,  contained  no 
provision  with  reference  to  the  time  Within 
which  the  lnstn;ment  should  be  filed  after  it 
was  executed,  acknowledged,  and  accompa- 
nied with  the  affidavit  of  good  faith.  Ip 
each  case  the  decision  was  against  the  credi- 
tor. In  the  Ohio  case  the  court  observed  that 
the  statute  was  silent  as  to  when  the  affidavit 
should  be  made,  while  in  the  Upper  Canada 
case,  where  the  affidavit  was  made  some  days 
later  than  the  mortgage  and  just  before  filing 
it.  It  was  aptly  said  that  such  course  was  cal- 
culated to  advance  rather  than  defeat  the  ob- 
ject wblch  the  Legislature  bad  in  view.  If 
an  affidavit  of  good  faith  by  the  mortgagor 
which  antedates  the  filing  by  a  period  of 
time  in  excess  of  that  provided  by  the  statute 
wltliln  which  the  instrument  must  be  filed  is 
to  be  held  sufficient,  then  the  object  which 
the  Legislature  had  in  view  would  be  defeat- 
ed rather  than  advanced.  The  subject  is  cov- 
ered by  the  statute  the  terms  of  wblch  must 
controL 

[4]  Lastly  it  is  contended  that  even  if  the 
mortgage  was  invalid  the  taking  of  posses- 
sion of  the  property  by  appellant  before  any 
rights  of  respondent  creditors  accrued  would 
cure  snch  invalidity.  We  do  not  find  that 
the  appellant  ever  took  possession  of  the 
property  Involved,  nor  does  the  finding  of 
the  trial  court  upon  that  subject  so  declare. 
Upon  closing  down  the  logging  camp  appel- 
lant's drayman,  for  and  under  the  directions 
of  Mr.  Whlttler,  took  certain  chattels  from 
the  camp-  to  be  stored  as  directed  by  Mr. 
Whlttler  in  Seattle,  looking  to  an  adjust- 
ment of  his  affairs  among  all  the  creditors. 
On  arriving  in  Seattle  the  drayman,  contrary 
to  the  instructions  of  Mr.  Whlttler  and  sur- 
reptltioasly,  diverted  the  things  to  some  place 
at  or  near  Monroe,  Wash,  not  under  the  care 
of  appellant.  The  next  day,  apon  learning 
of  the  location  of  ttie  articles,  Mr.  Whittieiv 
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with  respondent  creditors,  took  possession  of 
the  articles  and  at  that  time  delivered  to 
each  of  the  respondoit  creditors  those  arti- 
cles that  were  purchased  from  him  and  for 
which  he  had  not  been  paid.  Appellant's 
testimony  shows  It  knew  nothing  of  and  did 
not  authorize  the  removal  of  the  goods  from 
the  logging  camp.  Under  these  circumstances 
there  was  no  possession  by  appellant ;  hence 
the  rule  relied  on  has  no  application  here. 
Judgment  aflBrmed. 

HOLCOMB,  C.  J.,  and  MAIN,  TOLBIAN, 
and  PABKEB,  JJ.,  concur. 


(lU  Wash.  600) 

STATE  V.  GOTTSTEIN.  ,  (No.  15830.) 

(Supreme  Court  of  Washington.    July  16» 
1920.) 

1.  Criminal  law  «s»795(2)— Lester  erime  must 
be  submitted,  unless  evidenoe  positively  ax- 
eludes  commission. 

Under  Rem.  Code  1915,  i  2167,  anthoriEing 
the  jury  to  find  accused  guilty  of  an  inferior 
degree  of  the  offense  charged,  the  lesser  crime 
must  be  submitted  to  the  jury  along  with  the 
greater,  unless  the  evidence  positively  excludes 
any  inference  that  it  was  committed,  and,  to 
require  such  submission,  defendant  is  not  re- 
quired to  show  facts  justifying  the  conclusion 
that  the  lesser  crime  was  committed. 

2.  Homicide  <&s>l8(5)— Killing  In  attempt  to 
commit  robbery  Is  "murder  In  the  first  de- 
gree." 

A  killing  in  an  attempt  to  commit  robbery 
is  "murder  m  the  first  degree"  under  the  ex- 
press provisions  of  the  statute. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Murder 
in  the  First  Degree.] 

3.  Homicide  «=3309 (5)— Instruction  on  man- 
slaughter not  pertinent  to  evidence  showing 
self-defense. 

An  instruction  as  to  manslaughter  would 
not  be  pertinent,  though  the  evidence  showed 
that  the  killing  was  in  self-defense. 

4.  Homicide  «=934l— Defendant  not  entitled  to 
complain  of  granting  In  part  of  Improper  re- 
quest for  instruotions. 

Where  the  court  would  have  been  justified 
in  submitting  to  the  jury  only  murder  in  the 
first  degree,  but  defend^t  requested  instruc- 
tions on  murder  in  the  second  degree  and  man- 
slaughter, he  could  not  complain  that  the  re- 
quest was  granted  in  part  by  charging  on  mur- 
der in  the  second  degree. 

5.  Criminal  law  9=>4I 3 (2)— Evidenoe  as  to  de- 
feudaaf  t  statements  to  his  wife  self-serving. 

Where  defendant  did  not  testify  on  a  trial 
for  homicide,  but  a  vritness  for  the  state  tes- 
tified that  defendant  asked  him  to  tell  defend- 
ant's wife  certain  things  not  true  regarding  de- 
fendant's movements,  the  wife's  testimony  as 


to  her  husband's  statements  regarding  his 
movants,  was  inadmissible  as  self-serving  dec- 
larations, and  not  admissible  to  contradict  the 
witness  for  the  state. 

6i  Criminal  law  «=9364(6)  —  Declarations  by 
defendant  to  Ills  wife  too  remote  in  time  to 
be  res  gesta. 
Declarations  by  defendant  to  his  wife  con- 
cerning bis  movements  after  bis  return  to  his 
home  from  the  scene  of  the  crime  were  too  re- 
mote in  time  to  be  part  of  the  res  gestae. 

7.  Witnesses  iSs>287  (4)— Defendant   not  enti- 
tled to  complain  of  admission  of  facts  on  re- 
direct examination,  wlieo  inquired  about  on 
oross-examination. 
Where  a  witness  for  the  state,  on  hearing 
of  deceased's  disappearance,   had  written   de- 
fendant's name  on  a  slip  of  paper,  sealed  it  up, 
and  given  it  to  a  deputy  sheriff,  to  be  opened  if 
he  disappeared  or  the  body  of  deceased  was 
found,  and  defendant  cross-examined  him  re- 
garding such  matter,  without  bringing  out  the 
name  so  written,  he  could  not  complain  that, 
on  redirect  examination,  the  paper  was  intro- 
duced in  evidence. 

Department  2. 

Appeal  from  Superior  Court,  King  Count?; 
Calvin  S.  Hall,  Judge. 

William  Oottsteln  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Af- 
firmed. 

Walter  B.  Allen,  of  Seattle,  for  appellant. 
Fred  C.  Brown,  C.  E.  Claypool,  and  John 
D.  Carmody,  all  of  Seattle,  for  the  State. 

TOLMAN,  J.  Appell(int  was,  by  Informa- 
tion filed  In  the  superior  court  for  King  coun- 
ty, charged  with  the  crime  of  murder  In  the 
first  degree.  From  a  verdict  of  guilty  of 
murder  in  the  second  degree,  and  a  Judgment 
and  sentence  based  thereon,  the  case  is 
brought  here  for  review  on  appeal. 

[1-3]  The  first  assignment  of  error  is  that 
the  court  erred  In  refusing  to  submit  to  the 
Jury  by  proper  Instructions  the  crime  of  man- 
slaughter. In  State  v.  Palmer,  104  Wash. 
396,  176  Pac.  647,  it  is  said: 

"It  would  seem  from  this  that  the  voluntary 
killing  upon  sudden  heat,  which  was  formerly 
included  in  the  crime  of  manslaughter,  has  been 
taken  out  of  that  classification  by  the  act,  and. 
as  the  law  now  stands,  every  killing  which  fa 
accompanied  by  a  design  to  Icill  is  either  murder 
in  the  first  degree  or  murder  in  the  second  de- 
gree, depending  upon  whether  that  design  waa 
or  was  not  accompanied  by  premeditation.  No 
longer  is  the  intentional  killing  upon  sudden 
beat,  or  the  intentional  killing,  no  matter  how 
provolied,  classified  as  manslaughter;  and  as 
soon  as  it  appears  that  the  killing  was  with  a 
design  to  effect  death,  the  element  of  man- 
slaughter disappears  from  the  case.  That  grade 
of  homicide  is  characterised  by  the  fact  tiiat 
the  one  guilty  of  it  possessed  no  design  to  kiU. 
If  the  purpose  to  kill  is  present,  the  offenae 
must  be  murder  in  one  of  its  degrees." 
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The  law  as  thus  stated  !s  not  criticized, 
but  It  is  argned  that  It  must  a£QrmatlTely 
appear  from  the  evidence  that  the  crime  of 
manslaughter  Is  excluded  before  the  court 
will  be  Justl&ed  In  refusing  to  submit  that 
crime  to  the  Jury.  It  has  been  frequently 
held  that,  where  the  evidence  excludes  the 
lesser  offense,  such  lesser  offense  should  not 
be  submitted  to  the  Jury.  State  v.  Kruger. 
60  Wash.  642,  lU  Pac.  789,  and  authorities 
there  dted. 

The  statute  (Rem.  Code,  i  2167)  provides 
that,  upon  an  Indictment  or  Information  for 
an  offense  consisting  of  different  degrees,  the 
jury  may  find  the  accused  not  guilty  of  the 
degree  charged,  and  guilty  of  any  Inferior 
degree,  and  therefore  the  correct  rule  la  that 
the  lesser  crime  must  be  submitted  to  the 
Jury  along  with  the  greater,  unless  the  evi- 
dence positively  excludes  any  inference  that 
the  lesser  crime  was  committed,  and  it  is  not 
Incumbent  upon  the  defendant,  before  such 
an  Instruction  will  be  given,  to  show  facts 
from  which  a  Jury  might  draw  the  conclusion 
that  the  lesser  crime  and  not  the  greater  was 
in  fact  committed.  Still  we  thinlc  the  trial 
court  was  right  In  this  case  in  refusing  to 
submit  the  crime  of  manslaughter,  for,  after 
a  careful  study  of  the  record,  we  think  the 
evidence  excludes  the  possibility  that  the  kill- 
ing occurred  without  design,  except  possibly 
that  it  was  done  in  an  attempt  to  commit 
robbery,  which  is  expressly  made  murder  in 
the  first  degree  by  our  statute.  Considering 
all  of  the  circumstances  shown,  the  nature  of 
the  wound,  and  the  point  where  the  bullet  en- 
tered at  the  left  and  rear  part  of  the  head 
of  deceased,  we  cannot  conceive  that  the  shot 
was  fired  in  self-defense,  and,  even  if  so 
fired,  the  killing  would  have  been  excusable 
or  Justifiable,  and  no  crime,  either  of  murder 
or  manslaughter,  would  have  been  committed, 
and  no  instruction  as  to  manslaughter  would 
have  been  jwrtlnent 

[4]  While  the  trial  court,  as  we  view  the 
evidence,  would  have  been  Justified  in  sub- 
mitting to  the  Jury  first  degree  murder  only, 
yet  the  defendant,  having  requested  instruc- 
tions on  murder  in  the  second  degree  and 
manslaughter,  cannot  now  complain  because 
his  request  was  In  part  granted.  If,  under 
the  evidence,  it  was  error  to  submit  the  ques- 
tion of  murder  in  the  second  degree,  the  de- 
fendant by  his  request  invited  such  error, 
State  T.  Blaine,  64  Wash.  122,  116  Pac.  660. 

[C,  1]  It  Is  next  argued  that  the  trial  court 
erred  in  excluding  certain  testimony  sought 
to  be  drawn  from  the  defendant's  wife  as  to 
what  her  husband  told  her  regarding  his 
movements  on  the  day  the  crime  was  sup- 
posed to  have  been  committed.  This  evi- 
dence. It  is  urged,  is  admissible  to  contradict 
testim(my  glvm  by  one  of  the  state's  witness- 
es to  the  effect  that  the  defendant  on  that 
day,  after  returning  to  Seattle  from  the  scene 
of  the  crime,  asked  him  to  tell  the  wife,  if 
■be  should  Inquire,  certain  things  regarding 


his  movements  which  were  not  true.  And 
also  it  is  urged  that  what  the  defendant  then 
told  the  wife  was  a  part  of  the  res  gestse. 
The  Cases  cited  to  sustain  this  contention 
seem  to  lay  down  the  rule  that,  where  an 
attempt  is  made  to  impeach  a  witness  by 
proving  former  statements  made  by  him  in 
conflict  with  his  testimony,  his  credit  can- 
not be  sustained  by  proof  that  he  made,  to 
other  persons  before  being  called  as  a  wit- 
ness, the  same  statements  as  detailed  in  his 
testimony;  but  such  statements  may  be  ad- 
missible, if  made  before  the  effect  could  be 
foreseen,  to  show  that  his.  testimony  Is  not  a 
fabrication  of  recent  date.  People  v.  Doyell, 
48  Cal.  85;  Stolp  v.  Blair,  68  111.  541;  State 
V.  Hendricks,  32  Kan.  559,  4  Pac.  1050;  Hes- 
ter V.  Commonwealth,  85  Pa.  139;  Ogden  v. 
Peters,  15  Barb.  (N.  T.)  560.  This  rule  does 
not  help  the  defendant,  as  he  did  not  offer 
himself  as  a  witness,  did  not  testify  as  to 
his  movements,  or  as  to  any  statement  he 
had  made  concerning  them,  and  the  state 
had  no  occasion  to  try  to  impeach  him.  The 
statements  sought  to  be  proven  by  the  testi- 
mony of  the  wife  were  simply  self-serving 
declarations,  and  were  too  remote  in  time  to 
be  a  part  of  the  res  gestae. 

[7]  The  witness  Good,  when  he  first  read 
of  the  disappearance  of  the  deceased,  went  to 
the  sheriff's  office  and  said,  in  effect,  that  if 
the  deceased  disappeared  on  Wednesday, 
there  was  nothing  in  what  he  had  to  say; 
but,  if  he  disappeared  on  Friday,  then  he 
knew  something  which  might  be  of  assistance 
in  unraveling  the  mystery,  and  further  in- 
timated that  the  knowledge  which  he  pos- 
sessed might  cause  those  guilty  to  seek  to 
put  him  out  of  the  way.  He  then  wrote  the 
defendant's  name  on  a  slip  of  paper,  sealed 
it  in  an  envelope,  and  gave  it  to  the  deputy 
sheriff,  to  be  opened  only  If  he  (Good)  dis- 
appeared, or  when  the  body  of  the  missing 
man  might  be  fonnd,  saying  that  if  he  were 
killed  or  disappeared  the  person  named  on 
the  slip  would  be  responsible.  Nothing  re- 
garding the  writing  of  the  name  or  the  leav- 
ing of  the  envelope  was  touched  upon  in  the 
direct  examination  of  the  witness  Good,  but 
upon  cross-examination  all  of  the  facts  were 
brought  out,  except  only  the  name  written 
upon  the  slip  of  paper,  and  on  redirect  ex- 
amination the  paper  bearing  the  defendant's 
name  was,  on  the  state's  offer,  Introduced  in 
evidence. 

The  defendant  argues  that  this  was  preju- 
dicial. If  so,  he  cannot  complain.  He  took 
the  chance  involved  in  a  searching  examina- 
tion of  the  state's'  witness,  and,  having  de- 
veloped the  facts  of  the  writing  of  the  name 
and  the  depositing  of  It  with  the  sheriff,  and 
all  the  details  surrounding  it,  he  cannot  now 
complain  because,  under  familiar  and  well- 
settled  rules  of  law,  the  state  took  advantage 
of  what  he  had  developed  and  placed  before 
the  Jury  that  which  he  had  made  proper  and 
materlaL 
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We  have  examined  with  care  each  one 
of  appellant's  numerous  asslgomenta  of  er- 
ror, have  faithfully  read  the  record,  and 
fall  to  find  any  prejudicial  error  committed 
by  the  trial  court.  To  discuss  in  detail,  or 
even  to  state,  each  assignment,  no  that  the 
point  raised  can  be  fully  understood,  would 
unduly  extend  this  opinion,  and,  as  each  point 
niade  is  easily  solvable  by  well-settled  rules 
of  law,  no  good  purpose  could  be  served  by 
such  statement  or  discussion.  Appellant  has 
twice  been  found  guilty  by  a  Jury.  The  trial 
which  we  have  reviewed  was  fairly  conduct- 
ed, appellant's  rights  were  ably  guarded  by 
competent  and  eminent  counsel,  and  he  must 
abide  the  result 

The  Judgment  is  affirmed. 

HOLCOMB,  0.  J.,  and  FUI/LEETON, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 


(112  Wash.  22) 
SCHROCK  V.  SCHROCK. 


<No.   15861.) 


(Supreme  Court  of  Washington.    July  28, 
1920.) 

Compromise  and  settlement  9=>23(3)  —  Evl- 
doBoo  held  to  show  full  settlement  froe  from 
mistake. 
In  an  action  to  recover  a  portion  of  the 
profits  of  a  transaction,  evidence  of  an  adjust- 
ment made  between  the  parties,  which  plain- 
tiff, in  a  suit  against  defendant  by  another,  tes- 
tified was  a  full  settlement  of  the  transaction, 
field  to  show  a  mutual  settlement  not  affected 
by  any  mistake,  which  barred  recovery  by  plain- 
tiff. 

Department  2. 

Appeal  from  Superior  Court,  Okanogan 
County;  D.  H.  Carey,  Judge. 

Action  \>y  Ebb  Schrock  against  El.  F. 
Schrock.  Judgment  for  defoidant,  and  plain- 
tiff appeals.    Affirmed. 

F.  K.  P.  Baske,  of  Davenport,  for  appellant 
Danson,  Williams  &  Danson,  of  Spokane, 
for  respondent 

TOLMAN,  J.  Appellant,  who  was  plaintiff 
below,  is  a  nephew  of  the  respondent,  and 
sues  to  recover  one-half  of  the  profits  which 
he  alleges  accrued  from  certain  trades  In 
real  estate.  From  a  Judgment  denying  him 
any  recovery,  he  appeals. 

As  we  see  it  the  questions  involved  are  of 
fact  only,  and  the  following  is  either  ad- 
mitted or  fairly  established  by  the  evidence: 

In  1914  respondent  owned  a  Jlarge  tract  of 
land  in  Adams  county.  Wash.,  subject  to  a 
mortgage  for  $30,000,  which  had  theretofore 
been  farmed  unprofltably  by  another  nephew, 
W.  D.  Schrock.  In  March  of  that  year  ap- 
pellant proposed,  and  respondent  agreed,  that 


appellant  should  go  npon  the  land,«care  for 
and  farm  it,  out  of  the  proceeds  pay  the 
interest  on  the  mortgage,  retaining  the  re- 
mainder of  Qie  income  for  himself,  and  that 
he  should  sell  or  trade  the  land,  when  op- 
portunity  offered,  for  as  much  as  poasible 
above  the  mortgage  debt  Appellant  contends 
that  in  the  event  of  sale  it  was  agreed  that 
the  amount  realized  above  the  mortgage 
should  be  divided  equally  between  them, 
while  respondent  denies  any  such  agreement 
and  contends  that  while  it  was  understood 
that  appellant  should  be  compensated  if  he 
brought  about  a  sale  or  exchange,  no  per- 
centage or  amount  was  named  or  agreed  np- 
<m. 

Appellant  l>nrchased  from  respondent  the 
Uve  stock,  machinery,  and  tools  on  the  place 
for  $6,400,  and  paid  therefor  by  executing 
deeds  to  certain  lands  valued  at  $3,000  more 
than  the  purchase  price  of  the  personal  prop- 
erty. These  deeds  do  not  appear  to  have 
been  delivered,  but  were  placed  in  a  bank, 
presumably  to  be  delivered  when  respondent 
paid  the  $3,000  boot  money.  Following  the 
making  of  these  arrangements  appellant 
went  upon  the  land  and  proceeded  to  put  In 
a  crop  and  to  summer  fallow,  at  an  expense 
of  approximately  $3,000.  Thereafter  in  May 
of  the  same  year,  with  the  consent  and  ap- 
proval of  respondent,  appellant  traded  the 
equity  In  the  Adams  county  land,  and  the 
personal  property  used  in  connection  there- 
with, for  an  equity  in  a  tract  of  land  In  Mon- 
tana, paying  a  bonus  on  the  trade  of  $5,000 
in  cash,  which  was  supplied  by  respondent 
Respondent  then  surrendered  to  appellant 
the  deeds  In  escrow  of  the  land  which  had 
figured  In  the  purchase  of  the  personal  prop- 
erty (never  having  paid  the  $3,000  boot  mon- 
ey on  that  transaction),  and  thereafter  an- 
other trade  was  made  through  the  efforts  of 
appellant  by  which  the  Montana  land  was 
exchanged  for  land  in  Lin(k)ln  county.  Wash., 
which  was  subject  to  a  mortgage  of  upwards 
of  $25,000.  TlUe  to  the  Lincoln  county  land 
was  vested  in  respondent,  who  purchased  and 
paid  for  certain  personal  property  thereon 
and  entered  Into  exclusive  possession. 

In  November,  1014,  the  parties  made  some 
klpd  of  an  adjustment,  which  respondent 
contends  was  a  final  settlement  pf  all  of  these 
matters.  In  which  $6,000  was  allowed  for  ap- 
pellant's services  in  making  the  two  ex- 
changes, and  $1,800  was  added  thereto,  as 
respondent  claims,  for  the  $3,000  expended 
by  appellant  In  putting  in  the  crop  and  sum- 
mer fallowing  the  Adams  county  ladd,  before 
the  first  trade,  less  $1,200,  interest  on  the 
mortgage  on  that  land,  which  by  agreement 
appellant  should  have  paid,  and  a  note  for 
$7,800,  the  amount  thus  arrived  at  was  given 
by  respondent  to  appellant,  which  was  after- 
wards admittedly  paid. 

Appellant  made  no  farther  claims  for  some 
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Tear*  tbereafter,  dorlns  wfalCh  time  tbe  other 
nephew,  W.  D.  Schrock,  waged  an  unsuccess- 
ful action  against  the  mutual  ancle  tor  a 
large  sum  claimed  to  be  due  blm  In  the  trans- 
action, upon  the  trial  of  which  case  appellant 
testified  squarely,  upon  apparently  full  un- 
derstanding of  all  the  facts,  that  the  $7,800 
note  heretofore  referred  to  was  given  to  him 
In  full  and  final  settlement  of  all  that  was 
due  him  In  this  transaction.  He  now  testi- 
fies and  strenuously  contends  that  the  |6,000 
Included  In  the  $7,800  note,  for  his  services, 
was  an  advance  only;  that  It  was  then 
agreed  that  the  remainder  of  his  half  of  the 
profits  should  be  paid  when  the  Lincoln  conn- 
ty  land  was  sold;  and  ingenlonsly,  we  think, 
be  attempts  to  explain  away  certain  matters, 
and  advances  the  theory  that  the  personal 
property  Included  in  the  first  trade  was  bis, 
was  traded  In  at  a  valuation  of  $19,200,  al- 
though at  the  time  he  purchased  It  two  months 
before  It  was  valued  at  $6,400;  that  cer- 
tain payments  ma^e  to  him  by  respondent 
were  for  the  purpose  of  eqnallElng  their  In- 
terests in  the  Montana  land  because  of  such 
valuation  on  the  personal  property;  and  he 
here  seeks  recovery  of  upwards  of  $22,000  as 
bis  share  of  the  profits  of  the  sale  of  the 
Lincoln  county  land,  plus  upwards  of  $14,000, 
his  share  of  the  profits  derived  from  terming 
tbe  land  before  It  was  sold,  and  in  the  alter- 
aatlve  be  contends  here  that,  if  a  final  sett!*- 
Bsent  was  In  fact  made,  then  there  was  a 
mutual  mistake,  in  that  the  parties  failed  to 
take  Into  -account  the  personal  property  and 
the  cash  itayment  which  went  Into  the  pur- 
chase of  the  Montana  land,  and  therefore  the 
settlement  should  be  disregarded  or  set  asid& 

After  a  careful  study  of  the  record,  we  are 
abundantly  satisfied  that  the  findings  of  the 
trial  court  are  sniwagrted  by  a  preponderance 
of  the  evidence;  that  a  final  settlement  was 
made  without  any  element  of  mistake  enter- 
ing therein,  and  that  both  parties  are  bound 
thereby. 

The  Judgment  Is  afflrmed. 

HOLCOMB,  C.  J.,  and  FULI^DBTON, 
ICODMT,  and  BBIDOBS,  JJ.,  coocnr. 


Oil  wMh.  vm 

C00N8  St  ox.  V.  OLYMPIA  LIGHT  k  POW- 
ER CO.     (No.  15798.) 


(Sapreme  Court  of  Washington. 
1920.) 


July  24, 


I.  Appeal  sad  error  «=>930( I)— Evidence  tak- 
es nest  favorabie  to  respondeat  in  deterain- 
lag  tufflolenoy  to  ao  to  Jury. 
In  considering  whether  there  was  sufficient 
evidence  to  go  to  the  jury,  on  an  appeal  from 
a  Judgment  for  plaintiff,  the  evidence  mast  be 
taken  in  its  most  favorable  light  to  plaintiff. 


it.  Street   railroads   «=»II7(5,28)— Neallienoe 
as  to  automobile  driver  and  oontributery  asf- 
llgeaoe  held  questions  for  Jury. 
In  an  action  by  an  aotomobUe  driver  for 
damages  sustained  in  a  collision  with  a -street 
car  while  driving  on  tbe  track  to  pass  a  ear 
standing   on    a    spur   track,    evidence    held  to 
make  questions  for  the  Jury  as  to  whether  the 
company  was  negligent  in  obstructing  the  high- 
way, whether  this  was  the  cause  of  the  injury, 
and  whether  plaintiff  used  ordinary  care. 

3.  Street  railroads  «s>l  17(29)  —  Automolille 
driver's  negllgeaoe  la  faiilai  to  look  question 
for  Jury. 

An  automobile  driver,  colliding  with  a  street 
car  while  driving  on  the  track  to  pass  a  car 
standing  on  a  spar  track,  was  not  required,  as 
a  matter  of  law,  to  look  for  approaching  cars 
when  three  or  four  blocks  from  the  point  of 
collision. 

4.  Street  rallrosds  «s>ll  1(2)— Mode  ef  epera- 
tion  of  oar  adorissibie,  theugb  okstraotlen  of 
street  was  primary  negllgenoe  relied  en. 

Though,  in  an  action  for  damages  sustained 
in  a  collision  with  a  street  oar  while  passing  a 
car  standing,  on  a  spur  track,  the  primary  neg- 
ligence relied  on  was  the  leaving  of  the  car  on 
the  spur  track,  evidence  of  tbe  distance  within 
which  tbe  moving  car  could  have  been  stopped 
was  admissibla. 

5.  Street  railroads  «s>lll(2)— Speed  of  ear 
admlsslMs,  though  obstruotlon  was  primary 
neglieenoe  relied  on. 

Though,  in  an  action  for  damages  in  a  col- 
lision with  street  car  while  passing  a  car  stand- 
ing on  a  spur  track,  the  primary  neg|igence  re- 
lied on  was^the  obstruction  of  the  street,  and 
the  speed  of  the  car  was  alleged  to  have  con- 
tribnted  to  the  injury,  evidence  of  the  speed  of 
the  car  with  which  plaintiff  collided  was  ad- 
missible. 

B.  Street  railroads  «s»99(9)— Automobile  driv- 
er entitled  to  assume  oar  would  approach  ob- 
structed crossing  at  reasonable  speed. 
Where  a  street  car  was  standing  on  a  spur 
track  at  a  street  intersection,  partly  obstruct- 
ing the  street,  an  automobile  driver,  driving  on 
the  main  tradt  in  passing  it,  had  a  right  to 
assume  that  cars  would  approach  the  crossing 
at  a  reasonable  rate  of  speed. 

7.  Street  railroads  «=3>90  (2)— Reasonable  speed 
dependent  oa  olroumstanees. 

What  was  a  reasonable  rate  of  speed  for 
a  street  car  to  approach  a  street  intersection, 
partly  obstructed  by  another  car  standing  on 
a  spur  track,  depended  on  the  surrounding  dr- 
cumstances. 

l*epartment  1. 

Appeal  from  Superior  Court,  ninrstim 
County;   D.  F.  Wrl^,  Judge. 

Action  by  Lewis  A.  CVmns  and  wife  against 
the  Olympla  Light  &  Power  Company.  From 
a  Judgment  for  plaintlfls,  defendant  appeals. 
Afilrmed. 
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'    Troy  A  Strirdevaat,  of  6lympla,  and  Poe 
ft  Falknor,  of  Seattle,  for  appellant. 

Harry  L.  Parr  and  Thos.  M.  Vanee,  both  of 
Olympia,  for  respondents. 

MACKINTOSH,  J.  Fourth  street,  In  Olym- 
pia, runs  in  an  easterly  and  westerly  direc- 
tion, and  upon  It  the  appellant  operates  a  sin- 
gle track  street  car  line.  Easterly  from 
Chestnut  street,  Fourth  street  rises  for  a  short 
distance,  then  slopes  slightly  to  the  east  and 
then  for  a  considerable  distance  continues  on 
a  sharp  upward  grade.  At  the  intersection 
of  Fourth  and  Chestnut  Streets  a  spur  track 
extends  southerly  for  a  couple  of  blocks  to 
the  appellant's  car  barns.  The  track  on 
Fourth  street  is  laid  to  the  north  of  the  cen- 
ter of  the  street  A  collision  occurred  at  the 
Intersection  of  Fourth  street  and  Chestnut 
between  a  car  owned  by  the  appellant  and 
tJie  automobile  owned  by  the  respondent  An 
action  was  begun  for  the  recovery  of  damages 
occasioned  by  this  collision,  and  from  a  ver- 
dict and  judgment  in  favor  of  the  respond- 
ents this  appeal  has  been  prosecuted. 

[1,2]  The  appellant  claims  that  there  was 
not  sufficient  evidence,  in  the  case  to  warrant 
Its  submission  to  the  Jury,  and  that  the  court 
should  have  held,  as  a  matter  of  law,  that 
the  injury  complained  of  was  occasioned,  not 
by  the  negligence  of  the  appelhtnt,  but  by  the 
negligence  of  the  respondent.  It  therefore 
becomes  necessary  to  examine  the  testimony 
In  this  case  to  determine  whether  there 
was  presented  a  question  of  fact  for  the  Jury 
to  pass  upon. 

The  evening  of  November  13,  1918,  was  ii 
dark  and  rainy  one  in  Olympia,  and  some- 
where about  6  o'clock  the  respondents  came 
from  the  south  into  Fourth  street,  a  few 
blocks  to  the  west  of  Chestnut  street,  and 
proceeded  in  an  easterly  direction  toward 
their  home.  Observing  the  rules  of  the  road 
And  the  statutory  requirement  that  he  drive 
Ills  automobile  on  the  south  side  of  the  street 
respondent  kept  as  near  as  possible  to  the 
curb  at  his  right  At  the  intersection  of 
Fourth  and  Chestnut  streets  the  appellant 
aad  parked  a  car,  loaded  with  passengers, 
upon  the  spur  track.  This  car  was  waiting 
the  passage  of  a  west-bound  car  so  that  it 
jfflight  then  back  Into  the  main  track  and 
proceed  easterly  upon  Its  trip.  This  car  was 
26  feet  4  inches  in  length,  with  a  fender 
which  extended  in  front  the  further  distance 
of  2'A  feet.  Upon  the  rear  was  a  fender 
which  extended  18  inches  from  the  body  of 
Ihe  car,  thus  making  the  total  length  of  the 
obstruction  30  feet  4  inches:  The  distance 
from  the  south  rail  of  the  street  car  track  to 
Che  curb  line  of  Fourth  street  was  27  feet. 
The  evidence  Is  in  dispute  as  to  how  far  the 
standing  car  was  in  upon  the  spur  track,  but 
taking  the  evidence  in  its  most  favorable 
tight  to  the  respondent  (as  We  must  in  consid- 
ering the  question  of  whether  there  was  suffl- 
dent  evidence  to  go  to  the  Jury),  It  Shows  tttat 


the  car  was  standing  in  such  position  that  in 
order  to  pass  to  the  north  of  It  It  was  neces- 
sary for  the  left  wheel'  of  respondent's  auto- 
mobile to  pass  over  the  south  rail  of  appel- 
lant's track.  The  testimony  justified  the  Jury 
in  arriving  at  the  conclusion  that  it  was  Im- 
possible for  the  respondent  to  pass  to  the 
south  of  the  standing  car,  as  to  do  so  would 
have  necessitated  his  driving  upon  the  portion 
of  Chestnut  street  reserved  for  pedestrians: 
in  other  words,  to  have  passed  to  the  south  of 
the  curb  line  of  Fourth  street 

At  the  time  the  street  lights  of  Fourth 
street  were  lighted,  and  as  they  extended  up 
the  hill  easterly  on  Fourth  street  It  was  dif- 
ficult to  distinguish  them  from  the  headlight 
of  a  down-coming  street  car.  This  being  a 
busy  portion  of  the  city  and  a  busy  time  of 
the  day,  many  automobiles  were  coming 
down  the  Fburtti  street  hill,  and  their  head- 
lighta  added  to  the  confusion.  The  presence 
of  the  fully  lighted  street  car  standing  on 
the  spur  track  increased  the  difficulty  of  a 
clear  and  accurate  vision.  As  the  respondent 
approached  the  standing  street  car,  he  testi- 
fied that  he  looked  through  the  wind  shield, 
which  was  rain-spattered,  and  as  an  extra 
precaution  looked  to  the  left  around  the  wind 
shield  and  saw  no  street  car  approaching 
from  the  east,  and  then,  as  be  cam«  nearer 
to  the  rear  of  the  standing  car,  he  turned  his 
automobile,  which  was  of  the  width  of  5  feet 
8  inches,  to  the  north  of  the  car,  and  was 
proceeding  to  pass  it  when  he  was  struck  by 
appellant's  street  car  west-bound,  which  prior 
to  that  time  he  had  not  seen,  althongh  It  car- 
ried the  customary  headlight,  which  wae 
lighted.  There  was  testimony  in  the  case 
that  no  bell  was  rung  or  wa:mlng  given  of 
the  approach  of  the  car. 

The^e  facts  presented  a  question  for  the 
Jury  to  determine  whether  the  appellant  was 
negligent  in  obstructing  the  highway  and  be- 
ing the  cause  of 'the  Injury,  or  wheQier  the 
the  respondent  had  used  ordinary  care  for 
his  own  safety.  IX  the  standing  lighted  street 
car  rendered  the  approach  of  the  east-bound 
car  undiscemlble  to  the  respondent  and  the 
entire  situation  Was  such,  considering  the 
state  of  the  weather  and  of  tne  lights  and  ot>- 
structlon,  that  a  reasonably  prudent  man 
would  have  proceeded  as  did  the  respondent, 
the  Jury  would  be  Justified  in  concluding  that 
be  was  guilty  of  no  contributory  negligence. 

The  appellant  desires  this  court  to  hold 
that  the  respondent  should  have  been  held 
guilty  of  contributory  negligence  upon  tbe 
strength  of  certain  decisions  of  tills  court, 
which,  however,  seem  to  us  to  lie  clearly 
distinguishable  upon  their  facts. 

The  case  of  Herrett  v.  P.  8.  T.  Ii.  *  P. 
Co.,  103  Wash.  101, 173  Pac.  1024,  holds  that 
the  driver  of  an  automobile  cannot  deliberate- 
ly drive  upon  a  street  car  track  and  excuse 
himself  by  saying  that  he  looked  when,  if 
he  had  looked,  he  could  not  have  helped  see- 
ing the  approadilng  car.    In  that  case  there 
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was  no  ezoase  for  the- driver's  failure  to  see 
tba  street  car.  In  the  Instant  case  the  condi- 
tion of  the  lights  of  the  street  and  of  ap- 
proaching aatomoblles,  and  the  standing  ob- 
struction created  by  the  appellant  In  the 
street,  all  furnished  reasons  and  excuses  for 
the  respondent's  failure  to  see  the  car  which 
nlUmately  struck  him.  It  will  not  do  to  say 
that  the  respondent  was  guilty  of  contrlbu 
tory  negligence  because  a  passenger  on  the 
west-bound  car  witnessed  the  respcmdent's 
approach.  Stueding  t.  Seattle  Electric  Co., 
71  Wash.  476,  128  Pac.  1058,  Bardshar  v. 
Seattle  Electric  Oa,  72  Wash.  200,  130  Pac. 
101,  McBvllla  V.  P.  S.  T.  I/.  &  P.  Co.,  95  Wash. 
657,  164  Pac.  188,  Devltt  t.  P.  S.  T.  L.  &  P. 
Co.,  106  Wash.  449,  180  Pac.  483,  185  Pac. 
683,  may  be  likewise  distinguished  from  this 
case  in  that  here  the  driver  of  the  automobile 
did  not  deliberately  drive  upon  a  street  car 
track  and  attempt  to  say  that  he  looked,  but 
did  not  see  what  could  have  been  avoided  had 
he  looked.  There  was  sufficient  evidence  here 
from  which  the  Jury  ceuld  say  that  the  re- 
spondent made  reasonable  use  of  his  senses 
•^  guard  his  own  safety."  Bowden  v.  Walla 
Walla,  etc..  By.  Co.,  79  Wash.  184,  140  Pac. 
649. 

[3]  In  the  cases  relied  on  by  the  appellant 
there  were  no  physical  facts  or  conditions 
such  as  disclosed  by  the  record  in  this  case 
to  prevent  or  render  difiBcult  the  view  to  be 
had  of  the  approaching  street  car.  It  is  urg- 
ed that  the  respondent  could  have  seen  the 
approaching  street  car  had  he  looked  from 
three  or  four  blocks  to  the  west  of  the  poini 
of  collision.  As  a  matter  of  law.  It  is  not 
his  duty  to  look  from  that  distance.  It  Is  a 
question  for  the  jury  to  say  whether  he  should 
have  done  so.  This  case  seems  to  fall  square- 
ly within  the  decision  of  West  Chicago,  etc., 
Ky.  ▼.  O'Connor,  8S  111.  Appi  278,  where  the 
street  car  company  had  obstructed  a  portion 
of  the  street  outside  of  Its  tracks  by  pushing 
snow  from  that  part  of  the  street  upon  which 
its  tracks  were  laid,  and  had  also  obstructed 
one  of  its  tracks  with  a  repair  wagon,  so 
that  there  remained  only  the  other  track  up- 
on which  vehicles  might  drive. '  In  that  case 
the  court  held  it  was  incumbent  upon  the 
street  car  company's  employes  to  be  more 
watchful  add  cautions  than  they  would  be  It 
th«  whole  street  were  open  and  unobstructed 
to  persons  driving  along  the  street,  and  held 
the  case  properly  submitted  to  the  Jury. 
Tlie  court  said: 
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top  of  the  viaduet.  The  tracks  at  tJiat  point 
were  straight,  and  there  was  nothing  to  ob- 
struct the  view  of  the  gripman.  Appellee  had 
a  right  to  suppose  that  the  gripman  would  ex- 
ercise ordinary  care  under  all  the  circumstanc- 
es. The  evidence  would  Justify  a  conclusion 
by  the  Jury  that  the  gripman  did  not  apply  the 
brakes  until  he  was  within  a  short  distance  of 
the  appellee.  If  he  did  not,  that  certainly  was 
negligence.  If  he  failed  to  see  the  high  repair 
wagon  and  try  to  prevent  any  injury  to  appel- 
lee, that  was  negligence.  The  gripman  must 
have  known  that  the  snow  pushed  to  the  side  of 
the  tracks  obstructed  the  passage  by  loaded 
wagons.  He  was  bound  to  exerdse  what  would 
be  reasonable  care,  taking  into  account  all  the 
facts  and  circumstanceB  as  they  then  existed, 
and  were  apparent  to  him.  The  Jury  must  have 
concluded  that  he  did  not.  At  any  rate,  they 
would  be  justified,  under  the  testimony  in  this 
case,  in  so  finding.  The  rights  of  the  street 
railway  company  and  of  the  private  citizen  in 
the  public  highways  are,  in  law,  mutual.  Their 
duties  and_  obligations  are  reciprocal.  Neither 
has  the  right,  unreasonably  or  unnecessarily, 
to  obstruct  or  interfere  with  the  use  of  the 
street  by  the  other  in  a  proper  manner.  And 
when  a  street  car  company  has  obstructed  that 
portion  of  the  street  outside  of  its  tracks,  by 
snow  pushed  from  that  part  of  the  street  upon 
which  its  tracks  are  laid,  and  has  obstructed 
one  of  its  tracks  with  a  repair  wagon,  so  that 
there  remains  only  the  other  track  upon  which 
a  citizen  moy  drive,  it  is  incumbent  upon  the 
employes  of  the  car  company  to  be  more  watch- 
ful and  cautious  to  prevent  accidents  than  if 
the  whole  street  was  unobstructed  and  open  to 
the  use  of  persons  driving  along  such  street." 


"Appellee  was  upon  tfas  right-hand  track. 
He  could  not  proceed  further  upon  that  track 
because  of  the  repair  wagon.  He  could  not  torn 
to  the  right  because  the  appellant  had  so  incum- 
bered that  portion  of  the  street  With  snow 
that  he  could  not  pass  with  his  load  on  that 
aide  of  the  repair  wagon.  There  was  but  one 
way  for  him  to  pass  the  repair  wagon,  and  that 
was  to  torn  to.  the  left  onto  the  west  track, 
which  be  did.  The  grip  car  approaching  upon 
that  track  was  300  or  400  feet  distant  on  the 


The  court  was  therefore  correct  In  snb- 
mltting  the  case  to  the  Jury. 

[4]  Appellant  bases  another  claim  of  error 
on  the  admission  of  testimony  that  a  motor- 
man,  seeing  an  obstacle  on  the  track  150  or 
200  feet  away,  could  stop  his  car  before  hit- 
ting the  object  Although  the  primary  negli- 
gence relied  on  was  the  leaving  of  appellant's 
car  upon  the  spur  track,  the  entire  conduct 
of  the  appellant  was  subject  to  examination, 
and  the  question  of  what  was  negUgence  on 
the  part  of  the  appellant  Is  to  be  determined 
by  all  of  the  circumstances  of  the  case,  and 
it  was  properly  permitted  to  the  respondent 
to  show  m  what  manner  the  west-bound  car 
was  being  operated,  as  the  anpellant's  neg- 
Ugence might  have  been  the  failure  of  the 
mbtorman  to  prompOy  stop  his  car.  In  view 
of  the  situation  as  to  the  standing  car. 

[6-7]  The  statement  also  answers  the  oth- 
er assignment  of  error  complained  of,  thai 
the  court  admitted  evidence  of  the  alleged 
excessive  speed  of  the  west-bound  car.  It  is 
true  that  the  complaint  did  not  allege  exces- 
sive speed,  but  merely  that  the  speed  of  ap- 
pellant's west-bound  car  contributed  to  the 
injury,  and  the  evidence  merely  went  to  the 
extent  of  showing  that  it  was  "coming  pretty 
fast"  The  respondent  was  entitled  to  a  prop, 
er  performance  of  duty  by  the  street  cap 
operators,  and  had  a  right  to  assume  that  any 
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street  car  would  approach  ttie  croaaing,  with 
Its  obstruction,  at  a  reasonable  rate  of  speed. 
What  was  a  reasonable  rate  of  speed  depends 
on  the  snrronndlng  drcumstances.  Atherton 
V.  Tacoma,  etc.,  Co.,  30  Wash.  395,  71  Pat 
39,  Indicates  the  principle  to  be  that— 

"Safety  in  the  speed  is  relative,  and  depends 
on  the  facts  of  the  case,  and,  where  ther  are 
diapnted,  it  must  be  submitted  to  the  jarjr." 

Under  the  allegation  that  the  speed  of  the 
west-bound  car  ccwtrlbnted  to  the  Injury,  the 
respondent  had  a  right  to  produce  testimony 
as  to  the  car's  actual  speed,  and  from  it  the 
jury  might  determine  whether  the  apijellant 
was  negligent  In  that  regard  in  approaching 
the  blocked  street  intersection. 

Finding  no  error  in  the  record,  the  Judg- 
moit'is  affirmed. 

HOLOOMB,  O.  J.,  and  TOLMAK,  MAIN, 
and  MITCHELU  33.,  concur. 


(68  Uont.  276) 

STATE  ex  rel.  RANKIN  v.  DISTRICT 
COURT  OP  FIRST  JUDICIAL  DIST.  IN 
AND  FOR  LEWIS  AND  CLARK  COUNTY 
«t  al.    (Ne.  4fi4l.) 

(Supreme  Court  of  Montana.    July  9,  1920.) 

1.  Contempt  ^s'SSO)  —  Order  adjudging  at> 
torney  In  contempt  held  defaetive  for  failure 
to  raoite  faots. 

Order  adjudging  attorney  in  contempt,  stat- 
ing that  the  attorney  had  been  "insultiiw  and 
impudent"  to  the  court  in  his  remarlcs  and  con- 
duct, without  setting  out  the  facta  which  oc- 
curred and  from  which  court  drew  its  conclu- 
sions, as  required  by  Rev.  Codes,  {  7311,  held 
fatally  defective. 

2.  Contempt  «=>40— Proceedings  held  orimioal. 

Proceedings  to  punish  both  cUrect  and  in- 
direct contempts  are  criminal  in  their  nature. 

3.  Contempt  «s>33  —  Courts  have  inherent 
power  to  latlot  punishment  for  oostempt. 

The  power  to  Inflict  punishment  for  both 
direct  and  indirect  contempt  is  inherent  in 
the  courts,  since  every  court  must  possess  the 
power  to  protect  iU  dignity  by  compelling 
counsel  and  litigants,  aa  well  as  all  other  per- 
sons who  are  called  into  its  presence  or  whe 
are  there  merely  as  spectators,  to  observe 
decorous  and  respectful  conduct,  to  the  end 
that  the  proceedings  in  band  may  be  conducted 
in  an  orderly  way. 

4.  Attorney  and  client  «=» 1 4— Attorneys  bound 
to  uphold  dignity  of  court  In  whioh  tliey  prao- 
tlce. 

Attorneys  are,  tai  a  sense,  officers  of  the 
court,  in  that  they  enjoy  the  high  and  exclu- 
sive privilege  of  representing  citizens  who  seelt 
to  have  their  rights  determined,  and  upon  at- 
torneys, above  all  other  members  of  society, 
rests  the  duty  to  uphold  and  maintain  the  dig- 
nity of  the  court  in  which  they  practice. 


9.  Contempt  «C3S9  -^  Cenrfe  power  to  Inflict 

punishment  to  be  exercised  witb  Intolllgest 

disoretioa. 

Court's  jtower  to  pnnish  for  contempt  ii 

not  an  arbitrary  power,  and  is  to  be  exercised 

only  when  the  necessity  arises,  and  then  with 

an  intelligent  discretion  to  serve  its  purpose, 

under   the   rules  of   procedure   established   by 

the  usages  of  the  courts  or  prescribed  by  the 

statute. 

6.  Contempt  «s>3l  —  Lsflislature  eannet 
abridge  eenrfs  pewer  to  Infliet  punlsliment, 
but  may  presorlbe  procedure. 

The  Legislature  may  prescribe  the  modes 
of  procedure  bi  contempt  proceedings,  but  it 
cannot  talie  away  or  abridge  the  ooart's  powtt 
to  inflict  puulshment  for  contempt. 

7.  Contempt  «=340— Court  must  observe  stst< 
Htory  prooeedlngs. 

The  courts  in  Inflicting  punishment  for  con- 
tempt must  observe  the  modes  of  procedure 
prescribed  by  the  statute. 

8.  Contempt  «S96S(4)— Order  In  direot  ees> 
tempt  preoeedings  must  recite  faots,  snder 
statutes  requiring  statement  of  facts  "as  oo- 
ourring." 

Order  adjudging  person  guilty  of  a  direct 
contempt,  under  Rev.  Codes,  |  7311,  providing 
that  such  order  must  recite  "the  facts  as  oc- 
curring" in  court's  immediate  view  and  pres- 
ence, must  recite  the  facts  showing  the  con- 
temptuous'words,  acts,  or  manner,  as  the  case 
may  be,  and  not  merely  the  court's  cetadusions, 
and  if  the  contempt  is  committed  by  counsel  or 
by  a  witness  undergoing  examination  so  much 
of  the  evidence  as  is  necessary  to  disclose  the 
contempt  must  be  recited,  or  if  committed  by 
a  person  not  connected  with  the  case  the  per- 
tinent facts  must  be  disclosed;  the  words  "as 
occurring"  In  such  statute  meaning  "wliicb 
occurred,"  and  such  facts  being  necessary  for 
review  of  order  by  Supreme  Court,  under 
Const  art.  8,  U  2  and  8,  since  Supreme  Court 
eaimot  redder  to  court's  return  for  such  facts. 

9.  Contempt  «=3S2— Neither  formal  charge  la 
writing  nor  process  Is  required  la  direct  pre- 
oeeding. 

In  a  case  of  direct  contempt,  tiie  contemnor 
being  already  present  In  court,  neither  formal 
charge  against  him  in  writing  nor  process  is 
required. 

to.  Contsmpt  «tDSl  (4)— Attorney  la  •oatempt 
shoaid  ba  aeoorded  oppertaal^r  ta  axplala 
conduoL 

An  attorney^  before  being  adjudged  in  con- 
tempt,  should  be  accorded  an  opportunity  to  ex- 
plain or  excuse  his  contempt  and  thus  purge 
iihnself  or  show  that  no  contempt  was  inteaded. 

Certiorari  by  the  State,  on  the  relation  of 
Wellington  D.  Rankin,  against  the  District 
Court  of  the  First  Judicial  District  In  and 
for  the  County  of  Lewis  and  Claris  and  R. 
Lee  Word,  a  Judge  thereof,  to  review  an 
order  adjudging  relator  guilty  ot  otmtentpt 
Order  annulled. 
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W.  T.  Plgott,  0.  A.  Spauldlns,  Henry  0. 
Smith,  and  A.  P.  Heywood,  all  of  Helena, 
for  relator. 

Day,  Mapes  &  Loble,  Mclntlre  tc  Mur- 
phy, James  A.  Walsh,  Oalen  &  Mettler,  O. 
W.  McGonnell,  H.  Sol.  Hepner,  J.  R.  Wine* 
George  W.  Padbury,  Jr.,  and  M.  8.  Giinn,  all 
of  Helena,  for  respondents. 

PKR  CURIAM.  Certiorari  to  the  district 
court  of  Lewis  and  Olark  county  to  review 
an  order  adjudging  Wellington  D.  Rankin, 
Esq.,  an  attorney  at  law,  guilty  of  contempt. 

On  May  28,  1920,  during  the  trial  of  a 
cause  entitled  The  Stats  of  Montana  v.  D.  B. 
Rainville,  in  the  aboTO-named  district  court, 
the  court  made  and  entered  the  following 
order: 

"The  trial  of  this  cause  was  this  day  resum- 
ed; present  J.  R.  Wine,  Esq.,  county  attoiv 
ney,  Oeorge  W.  Padbnry,  Jr.,  assistant  county 
attorney  for  the  state,  and  the  defendant  with 
Us  counsel,  Welllnfton  D.  Rankin,  Esq.,  and  A. 
H.  McOonnell,  Esq.,  and  the  jury.  Thereupon 
Dr.  E.  D.  Qtrbcock  resumed  his  testimony  on 
behalf  of  the  state.  Thereupon  Dr.  B.  V.  Mc- 
Cabe  was  called,  duly  sworn,  and  testified  on 
behalf  of  the  state.  Thereupon,  by  reason  of 
remark  of  Wellington  D.  RanUn,  Esq.,  counsel 
for  the  defendant,  the  further  taking  of  tes- 
timony was  deferred  and  the  bailiff  instructed 
to  remove  tiie  jury  from  the  courtroom. 
Whereupon  the  court,  upon  finding  that  counsel 
could  not  be  restrained  as  to  his  remarks,  the 
eourt  finds  that  in  the  first  part  of  the  trial 
when  the  question  cams  up  as  to  the  position 
of  counsel,  Wellington  D.  Rankin,  of  counsel 
for  defendant  in  tiiis  case,  was  Insnlting  and 
impudent  to  the  court  in  his  remarks  in  the 
presence  of  those  in  the  courtroom  and  in  the 
presence  of  the  jury. 

"The  court  holds,  and  so  finds,  that  in  the 
first  part  of  the  trial  when  the  question  Came 
up  as  to  the  position  of  counsel,  Wellington  D. 
Rankin,  of  counsel  in  this  case,  was  insulting 
atad  impudent  to  the  court  in  his  rsmarks  in 
the  presence  of  those  in  the  courtroom  and  in 
the  presence  of  the  Jury. 

"The  court  finds,  and  again  declares,  that 
again  on  yesterday  three  times  the  court  had 
to  admonish  counsel  that  the  question  covered 
by  his  question  had  already  been  ruled  upon  by 
the  court  and  it  was  not  further  necessary  for 
Um  to  put  the  questions  in  order  to  preserve 
his  record.  Three  times  afterwards  he  put 
the  same  question. 

"The  court  further  finds  that  when  a  ques- 
tion was  put  by  the  counsel  Rankin  to  the  wit- 
ness upon  the  stand,  and  the  court  was  not 
dear  from  the  question  as  to  what  he  meant 
and  the  court  made  remark  with  reference  to 
it,  counsel  was  insulting  and  impudent  to  the 
Mart. 

'Tnie  court  further  finds,  and  so  declares,  and 
the  record  will  show,  that  three  times  in  the 
course  of  this  trisl  and  while  the  court  was 
attempting  and  undertaking  to  make  remarks- 
remarks  pertinent  to  the  case — he  was  inter- 
rupted by  Counsel  Wellington  D.  Rankin. 

"The  court  further  finds,  and  so  declares, 
that  his  manner  all  through  has  been  insulting 
and  the  effect  has  been  to  lower  the  court  in 


the  opinion  of  those  present,  to  bring  the  court 
in  contempt,  end  to  interfere  with  the  proper 
administration  of  justice. 

"Stand  up,  Wellington  D.  Rankin.  The  court 
finds  you  guilty  of  contempt,  and  it  is  the  or- 
der, judgment,  and  sentence  of  this  court  that 
you  be  confined  for  48  hours  in  the  jail  of  Lew- 
is and  Clark  county,  and  that  you  pay  a  fine  of 
^60,  and  you  are  remanded  to  the  custody  of 
the  sheriff  to  see  the  sentence  executed." 

Mr.  Rankin,  having  been  committed  to  Jail, 
brought  this  proceeding  to  have  the  order  an- 
nulled on  the  ground  that  it  is  void  on  the 
face,  in  that  it  does  not  recite  the  facts  as 
they  occurred  at  the  time  it  was  made,  as  re- 
quired by  the  statute.  On  application  for 
habeas  corpus  at  the  same  time,  the  relator 
was  admitted  to  bail  pending  final  hearing. 

The  orders  examined  in  the  cases  of  State 
ex  rel.  Breen  v.  District  Court,  34  Mont  107, 
8S  Pac.  870,  and  In  re  Mettler,  80  Mont.  290, 
146  Pac.  747,  w^«  in  form  and  substance  the 
same  as  the  one  here  complained  of.  Both 
of  them  Inflicted  punishment  for  direct  con- 
tempts, under  section  7311  of  the  Revised 
Codes,  nie  one  In  the  Breen  Case  #as  be- 
fore this  court  on  certiorari.  It  was  declared 
void,  the  court  saying  of  It: 

"The  conviction  here  was  for  a  direct  con- 
tempt. The  judgment,  however,  is  wholly  insuf- 
ficient to  meet  the  requirements  of  the  statute. 
It  does  not  contain,  even  by  appropriate  refer- 
ence to  the  proceedings  before  the  court,  any- 
thing to  show  what  the  matters  referred  to 
as  scandalous  were,  nor  any  fact  tending  to 
show  what  the  manner  of  the  relator  was.  It 
states  conclusions  and  inferences  only,  drawn 
by  the  judge  from  the  facts  as  they  actually 
transpired,  tiius  leaving  tUs  court  no  alterna- 
tive but  to  accept  these  conclusions  or  to  bold 
the  order  invalid.  The  purpose  of  the  statute 
is  to  require  the  court  to  set  forth  the  juris- 
dictional facts,  so  that  the  propriety  of  the 
judgment  of  conviction  may  be  examined  and 
reviewed.  If  adjudged  sufficient  as  it  stands, 
the  order  complained  of  would  be  conclusive 
upon  this  court,  and  review  of  it,  as  to  the  suf- 
ficiency of  the  tacts  to  put  the  power'  of  the 
eourt  in  motion,  would  bs  impossible." 

[1]  Tbe  case  of  In  re  Mettler  was  an  ap- 
jplication  for  habeas  corpus,  lite  complain- 
ant was  held  entitled  to  his  release  on  the 
ground  that  the  order  was  void.  The  court, 
speaking  through  Mr.  Justice  Holloway,  quot- 
ed with  approval  the  paragraph  above  from 
the  opinion  in  the  Breen  Case  as  embodying 
the  correct  construction  of  the  statute,  ^ese 
cases  are  conclusive  of  the  insufficiency  of 
the  order  in  this  case.  The  following  d^- 
slons  from  other  jurisdictions  fully  sustain 
the  conclusion  announced  In  those  cases:  Ex 
parte  Rowe,  7  Cal.  181;  In  re  Shortridge,  0 
Cal.  App.  S79,  90  Pac.  478;  Cress  v.  State, 
14  Okl.  Cr.  621,  178  Pac.  864;  Orltes  v. 
State,  74  Neb.  087,  106  N.  W.  409;  In  re 
Shnll,  221  Mo.  623,  121  S.  W.  10,  133  Am.  St 
Rep.  490;    Ex  parte  Hoar,  140  Cal.  182,  79 
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Paa  853;  In  re  Oonlter,  25  Wash.  529,  66 
Pac.  759;  State  v.  District  Court,  124  Iowa, 
187,  99  N.  W.  712.  Relator  Is  therefore  en- 
titled to  hare  the  order  annulled. 

Counsel  for  respondents  Insist,  however: 
(1)  That,  though  the  facts  are  defectively 
stated  tn  the  order,  sufficient  are  stated  to 
uphold  It,  and  If  not  (2)  that  reference  may 
be  made  to  the  portions  of  the  evidence  In 
the  case  of  State  y.  Ralnville,  certified  In 
the  return  to  the  writ,  to  ascertain  what  was 
said  and  done  prior  to  and  at  the  time  the 
order  was  made,  for  the  purpose  of  uphold- 
ing it  Neither  of  these  contentions  can  be 
maintained.  In  answer  to  the  first,  a.  very 
brief  notice  of  the  order  will  be  sufficient. 
In  the  first  paragraph  preceding  the  adjudg- 
ing portion  of  the  order,  which  does  not  pur- 
port to  state  any  facts,  the  court  "finds"  that 
during  the  first  part  of  the  trial  "when  the 
question  came  up  as  to  the  position  of  coun- 
sel" the  relator  was  "Insulting  and  Impudent 
to  the  court  in  his  remarks,"  etc.  What  was 
the  position  of  counsel  referred  to?  Was  It 
<«e  assumed  by  him  upon  some  preliminary 
question  then  the  subject  of  argument?  Or 
did  the  court  refer  to  the  place  in  the  court- 
room relator  presumed  to  occupy?  What 
were  the  remarks  made  by  him  which  the 
court  deemed  Insulting  and  Impudent? 

In  the  second  paragraph  the  court  finds 
and  declares  that  on  the  previous  day  during 
the  trial  It  had  admonished  counsel  three 
times  that  "the  question  covered  by  his  ques- 
tion had  been  ruled  upon  by  the  court  and 
it  was  not  further  necessary  for  him  to  put 
the  questions  In  order  to  preserve  hla  record," 
and  that  "three  times  afterwards  he  put  the 
same  queetion."  What  was  the  question? 
To  whom  was  it  propounded?  Was  it  pro- 
pounded to  a  witness  who  was  then  being  ex- 
amined, or  had  It  been  propounded  to  a  dif- 
ferent one?  Was  It  each  time  expressed  in 
the  same  language?  Did  it  seek  to  elicit 
testimony  on  the  same  subject  to  which  the 
previous  one  related? 

In  the  third  it  is  found  that  counsel  was 
"insulting  and  Impudent"  to  the  court  while 
it  was  making  remarks  with  reference  to  a 
question  which  had  been  put  to  a  witness  on 
the  stand,  the  meaning  of  which  was  not 
clear.  Of  what  did  the  insult  and  Impudence 
consist?  Was  it  manifested  by  word  or  act, 
or  both?  Or  did  it  consist  of  the  manner  of 
counsel  interpreted  in  the  light  of  the  at- 
tendant circumstances? 

In  paragraph  4  it  Is  found  that  while  the 
court  was  undertaking  to  make  remarks  per- 
tinent to  the  case  on  trial  it  was  Interrupted 
by  relator.  Was  the  Interruption  by  word 
or  exclamation,  or  by  some  noise  or  move- 
ment acddoitally  or  intentionally  made  by 
relator?  How  may  it  be  determined  whether 
the  words  spoken  or  act  done  was  really  an 
interruption  or  not?  Or  whether,  if  It  was, 
the  relator  was  not  entirely  within  the  limits 
of  his  duty  to  the  defendant  on  trial  in  call- 


ing to  the  attention  of  the  court  some  error 
into  which  it  had  fallen? 

In  the  fifth  paragraph  the  finding  is  that 
relator's  "manner  all  through  has  been  in- 
sulting and  the  effect  lias  been  *  *  *  lo 
bring  the  court  in  contempt  and  to  Interfere 
with  the  proper  administration  of  justice." 
What  was  the  manner  of  relator? 

Omitting  the  inquiry  whether  the  court 
could  with  propriety,  at  a  given  time  during  ' 
the  course  of  the  trial,  assemble  with  what 
then  occurred  the  words,  acts,  and  manner  of 
counsel  on  previous  days  and  make  these 
combined  the  basis  for  a  judgment  for  eon- 
tempt  against  him,  the  findings,  either  taken 
separately  or  together,  do  not  furnish  any 
answer  to  the  several  inquiries  whl(^  we 
have  propounded  with  reference  to  them.  In 
other,  words,  as  was  said  In  the  Breen  Case, 
supra,  the  findings  state  "conclusions  and  In- 
ferences only,  drawn  by  the  judge  from  the 
facts  as  they  actually  transpired,  thiis  leav- 
ing this  court  no  alternative  but  to  accept 
these  conclusions  or  to  hold  the  ordw  in- 
valid." 

[2, 3]  In  making  the  second  contention, 
counsel  for  respondents  have  failed  to  ob- 
serve the  distinction  between  direct  and  in- 
direct contempts.  Proceedings  in  both  are 
criminal  in  their  nature.  State  ex  rel.  B.  & 
M.,  etc.,  Co.  T.  Judges,  SO  Mont.  193,  76  Pac. 
10;  In  re  Uettler,  supra.  The  power  to  in- 
flict punishment  in  either  Is  inherent  tn  the 
courts.  Every  court.  In  the  very  nature  of 
things,  must  possess  the  power  to  protect  its 
dignity  by  compelling  counsel  and  litigants, 
as  well  as  all  other  persons  who  are  called 
into  its  presence  or  who  are  there  merely  as 
spectators,  to  observe  decorous  and  respect- 
ful conduct,  to  the  end  that  the  proceedings 
in  hbnd  may  be  conducted  in  an  orderly  way. 
The  power  Is  designated  as  "inherent"  be- 
cause it  Is  necessary  to  preserve  the  dignity 
of  the  judicial  department  of  the  government, 
and,  whenever  the  occasion  demands,  must 
be  exercised  to  its  fullest  extent  to  enable 
the  court  to  discbarge  its  high  duty  of  admin- 
istering justice  between-  parties  whose  rights 
are  put  In  Issue  before  It,  or  to  enforce  these 
rights  after  they  have  been  determined.  Oth- 
erwise, the  court  is  recreant  to  its  duty  and 
becomes  an  object  of  ridicule  and  contempt. 

[4]  Members  of  the  legal  profession  are,  in 
a  sense,  officers  of  the  court,  in  that  they  ea- 
joy  the  high  and  exclusive  privilege  of  rep- 
resenting citizens  who  seek  to  have  their 
rights  determined.  Upon  them,  above  all  oth- 
er members  of  society,  rests  the  duty  to  up- 
hold and  maintain  the  dignity  of  the  omirt 
in  which  they  practice.  The  obligation,  if  not 
embodied  In  express  terms,  is  dearly  implied 
in  the  oath  to  which  they  subscribe  upon  be- 
ing granted  the  right  to  practice  their  profes- 
sion. In  consideration  of  the  fact  that  thej 
are  trained  in  the  law  and  are  presumed  to 
be  well  acquainted  with  the  rules  of  proced- 
ure, as  well  as  the  extent  of  their  rights  and 
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duties  As  represenfatlves  of'  litigants,  they 
are  held  to  a  stricter  accountability. 

[8-7]  The  power  Is  not  an  arbitrary  one, 
however.  It  Is  to  be  exercised  only  when 
the  necessity  arises,  and  then  with  an  intelli- 
gent discretion  to  serre  its  purpose  under 
the  rules  of  procedure  established  by  the 
usages  of  the  courts  or  prescribed  by  stat- 
ute. The  Legislature  may  prescribe  the 
modes  of  procedure,  but  It  cannot  take  away 
or  abridge  the  power.  Our  Legislature  has 
prescribed  modes  of  procedure  and  it  la  in- 
cumbent upon  all  the  courts  to  observe  them. 
In  re  Mettler,  supra.  This  is  so  because 
there  must  be  such  a  record  made  that  the 
convicted  contemner,  If  he  chooses,  may  sub- 
mit It  to  the  appellate  tribunal  for  review  by 
appeal  from  the  final  judgment,  or  by  other 
appropriate  method.  In  this  state  he  may 
do  this  only  by  invoking  the  writ  of  certiorari 
(Const,  art.  8,  8  3),  or,  in  proper  cases,  the 
general  supervisory  power  vested  in  .  this 
court  over  all  the  Inferior  <;onrts  (Const,  art. 
8,  f  2;  State  ex  rel.  Sutton  v.  District  Court, 
27  Mont.  129.  68  Pac.  988;  State  ex  rel.  Cole- 
man v.  District  Court,  51  Mont.  195, 149  Pac. 
973;  State  ex"  rel.  Zosel  v.  District  Court,  56 
Mont.  578,  185  Pac.  1112).  Under  our  form 
of  government,  a  citizen  faiay  not  be  impris- 
oned or  subjected  to  the  payment  of  a  fine 
by  the  final  Judgment  of  any  one  man,  wheth- 
er his  offense  is  one  denounced  by  the  Legis- 
lature or  one  for  which  he  may  be  brought 
to  the  bar  by  the  court  itself  in  the  exercise 
of  its  Inherent  power. 

[•J  The  right  to  exercise  this  power  sum- 
marily In  cases  of  direct  contempt  Is  recog- 
nized by  section  7311  of  the  Revised  Codes. 
The  purpose  of  this  section  Is  to  prescribe 
what  record  must  be  made  to  evidence  the 
legality  and  regularity  of  the  proceedln&  It 
requires  that  "an  order  must  be  made,  re- 
citing the  facts  as  occurring  In  such  immedi- 
ate view  and  presence,  adjudging  that  the 
person  proceeded  against  is  thereby  guilty 
of  a  contempt,"  etc.,  in  order  that  the  juris- 
diction of  the  court  may  thus  be  made  to 
appear.  The  word  "as,"  employed  in  the 
participial  clause  "as  occurring,"  Is  defined 
generally  by  our  lexicographers  as  an  adverb 
or  c<mJnnction.  Webster's  New  International 
Dictionary;  Century  Dictionary.  According 
to  the  same  authorities  it  is  sometimes  used 
also  tn  a  pronominal  sense  equivalent  to 
"who"  or  "which."  The  cases  of  Beasley  t. 
People,  89  111.  671,  and  Eelley  v.  Peterson, 
9  Neb.  76,  2  N.  W.  346,  furnish  lUustrative 
examples.  Obviously,  this  quality  must  be 
assigned  to  It  here,  the  antecedent  being  the 
word  "facts."  The  participial  expression  "as 
occurring"  is  therefore  equivalent  to  "which 
occurred."  If  there  were  any  doubt  that 
this  is  the  sense  to  be  attributed  to  it,  it  is 
removed  by  the  later  use  of  the  term  "there- 
by," whidi-has  reference  to  the  word  "facts"; 
that  is,  the  words,  or  acts,  or  manner,  any  one 
or  all  of  these,  which  form  the  basis  of  the 
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judgrhent.  The  purpose  and  meaning  of  the 
provision  is  thus  made  clear.  This  may  be 
Illustrated  further,  however,  by  this  consid- 
eration: A  proceeding  for  an  Indirect  con- 
tempt, as  provided  in  the  same  section,  must 
be  instituted  by  the  presentation  of  an  af- 
fidavit setting  forth  the  facts  constituting  the 
contempt,  or  by  a  statement  of  them  by  a 
referee  or  arbitrator  or  other  judicial  officer. 
The  contemnor  must  then  be  brought  before 
the  court  by  process,  and  held  for  trial  or  be 
admitted  to  bail,  as  provided  in  section  7312 
et  seq.  A  hearing  must  then  be  had  upon 
the  answer  of  the  contemnor,  which  must  be 
conducted  with  all  the  Incidents  of  an  ordi- 
nary criminal  case,  except  that  a  Jury  is  not 
required.  If  the  contemnor  is  found  guilty" 
the  court  pronounces  Judgment  as  in  ordina- 
ry criminal  cases,  sentencing  him  to  pay 
a  fine  or  to  undergo  imprisonment,  or  both  " 
fine  and  imprisonment  .may  be  Imposed.  The 
judgment  is  then  executed  as  in  other  cases. 
The  affidavit,  the  process,  the  answer  of  the 
contemnor,  and  the  evidence,  when  properly 
preserved,  together  with  the  judgment,  con-' 
stitute  the  record. 

[•]  In  a  case  of  direct  contempt,  the  con- 
teiphbr  being  already  present  In  court,  nei- 
ther form.al  charge  against  him  In  writing 
nor  process  Is  required.  The  court  stops  the 
proceeding  during  the  course  of  which  the 
contempt  has  occurred  and  summarily  ren- 
ders Judgment,  imposing  such  punishment  as 
it  may  deem  proper  within  the  limits  pre- 
scribed by  the  Legislature.  No  record  is 
made  other  than  the  judgment.  This,  as  the 
statute  prescribes,  must  recite  the  facts' show- 
ing the  contemptuous  words,  acts,  or  manner, 
as  the  case  may  be.  It  is  then  entered  trndeT' 
its  appropriate  title  t»  indicate  the  character 
of  the  proceeding,  and  this  constitutes  the 
record,  If  the  court  fails  to  formnlate  the. 
judgment  as  section  7311,  supra,  prescribes, 
there  Is  no  record  to  which  the  an;>ellate 
court  may  look  to  ascertain  whether  the  facti> 
"as  occurring"  In  Its  immediate  view  and 
presence  are  sufficient  to  form  the  basis  of  a 
judgment.  If  the  contempt  is  committed  Iv 
counsel  employed  in  the  trial  of  a.  case,  or' 
by  |B  witness  undargoing  examination,  so 
muc^  of  the  evidence  Introduced  In  that  case 
as  is  necessary  to  disclose  the  contempt  must 
be  recited  In  the  judgment  If  it  is  commit-, 
ted  by  a  person  not  connected  with  the  case 
then  In  hand,  the  facts  pertinent  to  that  case 
may  or  may  not  tend  in  any  way  to  disclose 
any  mlscoi;iduct  or  breach  of  propriety.  In 
other  words,  the  pertinent  facts  are  not  dls- . 
closed  by  the  presiding  judge  through  the 
medium  of  witnesses^  but  are  such  as  are 
observed  by  the  judge  himself.  By  his  re- . 
dtal  of  them  as  they  are  known  to  him  the- 
record  is  made.  The  validity  of  the  judg- 
ment is  to  be  tested  by  the'  recital  thus  made ' 
and  cannot  be  supplemented  by  evidence  or ' 
by  facts  certlQed  up  In  the  return  by  the 
judge.    The  proceeding,  therefore,  though  tak- 
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en  and  determined  during  the  course  of  otber 
proceedings  then  before  the  court,  is  distinct 
from  the  latter,  and  the  record  in  the  latter 
is  no  part  of  the  record  in  the  former.  Upon 
certiorari,  the  Judgment  itself  Is  the  only  rec- 
ord, and  a  certified  copy  of  it  constitutes  the 
fuU  return  to  be  made  to  the  appellate  court 
in  obedience  to  the  writ,  as  prescribed  by  sec- 
tion 7206  of  the  Beyified  Codes. 

In  support  of  their  contention,  counsd 
have  made-  an  elaborate  argument  in  their 
brief  and  cite  authorities  which  hold  that  the 
facts  upon  which  the  contemner  has  been  ad- 
Judged  guilty  may  be  certified  to  the  appel- 
late court  to  supplement  the  order.  Tbeae 
authorities  apply,  however,  to  cases  of  indl- 
rect  contempts,  and  are  not  In  point  here. 

[It]  In  their  brief,  counsel  for  the  relator 
make  the  point  that  he  was  not  accorded  an 
opportunity  to  explain  or  excuse  his  contempt 
and  thus  purge  himself  or  show  that  no  con- 
tempt was  Intended.  Tliis  seems  to  be  the 
better  practice  even  In  flagrant  cases.  4 
Etacy.  PL  &  Pr-  789.  No  one  should  be  con- 
demned without  a  hearing.  We  cannot  as- 
certain In  this  case  what  the  facts  were,  and 
therefore  express  no  opinion  as  to  whether 
the  relator  was  guilty.  So  far  as  we  can 
Judge,  be  may  bare  been  able  to  satisfy  the 
presiding  Judge  that  his  conduct  and  manner, 
though  apparently  contemptuous,  were  in 
fact  not  so. 

The  order  Is  annulled,  and  the  ball  bond 
furnished  by  the  relator  ia  discharged  and 
his  sureties  exonerated. 


(97  Or."«» 

SALEM  SAND  &  GRAVEL  CO.  Y.  OLCOTT, 
GovemAr,  et  aL 

(Supreme  Court  of  Oregon.     July  81,  1920.) 

1.  Mandamu*  «=s>72— Will  not  oentrol  sxerolse 
•f  dlsoretloa. 

Where  public  offieera  have  discretionary 
power  as  to  performance  of  an  offldal  duty, 
writ  of  mandamas  will  not  issue  to  control 
their  diacretimi. 

2.  Mandamus  «=s>l65— Demarrar  to  answer  ad< 
mits  averments. 

A  demurrer  to  the  answer  to  a  petition  for 
mandamus  admits  the  averments  thereof. 

3.  Navlgabia  waters  iSssSTCe)— Land  bouri  has 
discretion  in  leasing  for  taking  gravel,  and 
oould  reject  only  bid  made. 

Under  Laws  1920  (Sp.  Sess.)  e.  ^,  SI  1-3, 
authorizing  the  state  land  board  to  lease  the 
beds  of  navigable  streams  for  the  purpose  of 
removing  gravel,  leases  to  be  made  after  notice 
of  competitive  bidding,  fixing  the  formalities  as 
to  the  bids  snd  providing  that  the  board  on 
leasing  may  fix  stipulations  protecting  the 
rights  of  the  state,  the  board  has  a  discretion- 
ary power,  and  it  may  reject  the  only  bid  made, 
whi(^  was  for  a  long  time  lease  at  a  very  low 


price,  where  it  had  given  notice  that  any  and 
all  bids  might  be  rejected,  for  to  sllow  a  lease 
on  the  terms  would  not  have  been  advanta- 
geous to  the  state. 

Department  2. 

Petition  by  the  Salem  Sand  ft  Gravel  Com- 
pany for  writ  of  mandamus  against  Ben  W. 
Olcott,  Governor,  and  others,  constituting  the 
State  Land  Board  and  Clerk  theieot  Pett- 
tloa  dismissed. 

This  Is  an  original  proceeding  In  manda- 
mus. The  plaintiff  is  an  Oregon  corporation 
engaged  in  buying  and  selling  sand  and  grav- 
el,  with  Its  principal  office  and  place  of  busi- 
ness in  the  city  of  Salem.  The  defendants 
are  the  members  and  the  clerk  of  the  state 
land  board  of  Oregon. 

The  petition  for  an  alternative  writ  alleges 
that  the  Willamette  river  is  a  navigable 
stream  within  the  boundaries  of  the  state, 
and  that  pursuant  to  statute  the  state  land 
board  adopted  and  promulgated  certain  rules 
and  regulations  relating  to  the  sale  and  lea»- 
Ing  of  sand  and  gravel,  prescribing  the  notice 
necessary  to  be  given  of  the  receipt  of  com- 
petitive bids  for  snch  sale  and  leasing,  the 
stipulations  to  be  contained  in  such  leases 
necessary  to  protect  the  Interests  of  the  state, 
the  requiring  of  a  bond  and  the  forfeiture 
thereof  for  failure  to  operate  under  the  lease. 
It  is  charged  that  thereafter  the  board  duly 
caused  to  be  published  a  notice  to  the  effect 
that  it  would  receive  bids  up  to  11  a.  m.  May 
18,  1920,  for  a  lease  and  permit  to  take,  re- 
move, and  sell  sand  and  gravel  from  that 
portion  of  the  bed  of  Wlllp.mette  river  wltbin 
Marion  county,  specifically  described  in  the 
petition;  and  that  the  bids  should  specify 
the  amount  offered  per  cubic  yard,  the  mini- 
mum yardage  for  each  year,  and  the  term 
for  which  the  lease  was  desired,  and  should 
be  accompanied  by  a  certified  check  for  10 
per  cent,  of  the  amount  of  the  bid  for  one  year 
and  a  map  showing  the  premises  and  owners 
of  abutting  property  with  the  residence  and 
post  office  address  of  such  owners. 

The  plaintiff  alleges  that  on  May  17,  1020, 
tt  submitted  its  bid  In  the  amount  of  three 
cents  per  cubic  yard  for  a  lease  of  the  de- 
scribed portions  of  the  river  bed  for  a  term 
of  five  years,  and  offered  to  remove  a  mini- 
mum of  5,000  cubic  yards  each  year,  forward- 
ing with  the  bid  a  certified  dieck  tor  $15, 
which  was  10  per  cent  of  the  amount  of  the 
bid  for  one  year;  that  attached  to  such  bid 
was  a  map  in  triplicate,  showing  the  prem- 
ises; that  the  bid  complied  In  all  respects 
with  the  notice,  rules,  and  regulations  of  the 
state  land  board,  and  was  the  highest  receiv- 
ed; that  on  May  28,  1920,  the  defendants 
considered  the  application,  and,  "contrary  to 
law,  rejected  the  same,  and  refused  to  enter 
into  a  contract  with  the  plaintiff  herein  for 
the  leasing  and  sale  of  gravel,  rock  and  sand 
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iB  tbo  bed  of  Out  portleo  of  the  Willamette 
river  above  described,  and  do  now  refuse  to 
enter  Into  snch  lease  or  contract";  that  the 
plaintlfC  has  no  plain,  speedy;  or  adequate 
remedy  at  law;  that  the  right  to  the  perform- 
ance of  the  act  sought  to  be  required  Is  clear ; 
and  that  the  defendants  can  give  no  valid  ex- 
cuse for  their  refusal. 

Answering,  the  defendants  admit  die  ad- 
vertisement for  bids  under  the  rules  and 
regnlations  of  the  statute,  a  copy  of  which 
Is  attached  as  an  exhibit,  and  the  receipt  of 
the  fold  and  bond  of  the  plaintiff  as  alleged. 
As  a  further  and  separate  defense  It  Is  al- 
leged that  the  application  of  the  plaintiff 
came  on  for  hearing  before  the  board  on  May 
28,  1920,  and  was  duly  considered;  that  be- 
cause It  appeared  to  the  board  that  It  was 
not  expedient  or  for  the  best  interests  of 
the  state  of  Oregon  to  accept  any  Ud  for  less 
ttian  a  mlBlmnm  charge  of  10  cents  per  cubic 
yard,  and  was  not  advisable  to  grant  a  lease 
for  the  yardage  desired,  for  the  price  offer- 
ed ft>r  five  years,  lite  a^lcailen  was  reject- 
ed; ynd  that  the  defendants  tfien  declined 
and  still  refuse  to  enter  into  a  contract  with 
the  plaintiff  for  less  than  a  minimum  price  of 
10  cents  per  cable  yard.  They  deny  that 
snch  refusal  is  contrary  to  law. 

Among,  other  things,  the  pubHsbed  notice 
recited  that  '^e  board  reserves  the  right 
to  reject  any  and  all  bids,  whether  before 
or  after  the  awardt  *  *  *  and  reserves 
the  right  to  lease  the  whole  of  the  desisrlbed 
premises  or  any  portion  thereof,"  and  that 
"all  bids  shall  be  made  sublect  to  tbe  terms, 
provisions  and  condittone  of  the  rules  and 
regulations  adopted  and  promulated  by  the 
state  land  board  of  the  state  of  Or^(on,  for 
the  purpose  of  carrying  out  and  making  ef- 
fective the  provisions  of '  chapter  32  of  the 
General  Laws  of  Oregon,  adopted  at  the  spe- 
cial legislative  session  of  1920,  and  on  file 
with  the  undersigned  and  open  to  public  in- 
spection." The  rules  and  regulations  to  which 
reference  Is  made  provide  in  part  that  "the 
state  may  lease  beds  of  navigable  portions  ot 
navigable  streams  for  the  purpose  of  remov- 
ing gravel,  rock  and  sand  therefrom,"  that 
"leases  will  be  executed  in  the  discretion  of 
the  state  land  board,  upon  competitive  bid- 
ding after  notice,"  and  that  "any  lease  shall 
be  given  for  sucii  a  period  of  time  as  may 
be  determined  by  the  board." 

The  plaintiff  demurred  to  the  further  and 
separate  answer  on  the  ground  that  it  did 
mot  state  facts  suflBcient  to  constitute  a  de- 
fense. It  contends  that  because  it  has  com- 
plied with  all  required  formalities  and  sub- 
mitted the  highest  and  only  bid,  it  is  the  le- 
gal duty  of  the  defendants  to  award  it  the 
desired  lease  for  the  period  of  five  years  at 
tlie  price  stipulated  in  the  bid.  The  defend- 
ants claim  that  their  authority  is  discretion- 
ary, and  that  they  rejected  the  plaintiff's  bid 
In  the  exerdse  of  that  discretion^  for  the 
t>«st  Interests  of  the  stata 


John  H.  McNary  and  Walter  IL  Eeyea, 
both  of  Salem  (McNary,  McNary  ft  Keyee 
and  E.  M.  Page,  all  of  Salmi,  on  the  brief), 
for  plaintiff. 

George  M.  Brown,  Atty.  Gen.,  and  L.  A. 
X.lljeqvist,  of  Portland  (George  M.  Brown, 
At^.  Gen.,  on  the  brief),  for  defendants. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  The  question  presented  involves  the 
construction  of  chapter  82,  Laws  1920,  entl- 
titled  "An  act  relating  to  the  use,  leasing  and 
sale  Of  gravel,  rock  and  sand  in  the  beds  of 
navigable  streams,  and  under  navigable 
waters,  by  the  state  land  board;  relating  to 
and  providing  penalties  for  the  violation  of 
this  act,  and  declaring  an  Emergency,"  and 
the  powers  and  duties  of  tite  state  land  boarti 
thereunder.  The  material  provisions  of  the 
enactment  are  as  follows: 

"Section  1.  The  state  land  board  is  hereby 
authorized  to  lease  the  beds  of  navigable  por- 
tions of  navigable  streami  for  the  purpose  of 
removing  gravel,  rock  and  sand  therefrom. 
Such  lease  shall  not  be  made  except  after  no- 
tice of  competitive  bidding.    •    •    • 

"Sec  2.  Any  person  desiring  to  take  gravel, 
rock  or  sand  from  state  properties  may  apply 
to  the  state  land  board  for  a  lease,  and  such 
application  shall  be  accompanied  by  a  map 
showing  the  premises  and  the  ownership  of  the 
abutting  property.  After  such  notice  as  may  be 
prescribed  by  the  state  land  board,  it  shall  re- 
ceive sealed  bids  on  the  lease  and  thereafter 
award  the  lease  to  the  highest  bidder.    *    •    • 

"Sec.  8.  The  state  land  board  may  thereaft- 
er enter  into  contrart  of  lease  with  such  stipu- 
lations protecting  the  interest  of  the  state,  as 
the  land  board  may  require,  and  require  a  bond 
to  be  given  by  the  lessee  for  performance  of 
such  stipulations,  and  providing  for  forfeiture 
for  nonpayment  or  failure  pt  operate  under 
said  emttacL   •    •    • " 

Section  4  permits  the  employment  of  as- 
sistance to  carry  out  the  terms  of  the  act, 
and  requires  the  services  of  the  Attorney 
General  and  state  engineer  when  needed.  .  It 
specifies  also  that  after  the  payment  of  all 
incidental  expenses  the  proceeds  of  sales  and 
teases  under  the  act  &re  to  be  turned  over  to 
the  irreducible  school  fund.  Subject  to  the  ex- 
ceptions therein  stated,  section  6  makes  it 
unlawful  for  any  one  to  remove  gravel,  rock, 
or  sand  from  the  bed  of  any  navigable  stream 
without  the  consent  of  the  state  land  board, 
and  specifies  a  Jail  sentence  or  a  fine  for 
violation  of  the  act 

The  answer  states  and  the  demurrer  ad- 
mits that  the  rules  and  regulations  were 
adopted  by  the  board  "for  the  purpose  of  car- 
rying out  and  making  effective  the  provisions 
of  chapter  32,"  Lews  1920,  and  that  they 
specify: 

"Leases  will  be  executed  In  the  discretion  of 
the  state  land  board  -  *  •  *  for  such  a  pe- 
riod of  time  as  may  Be  determined  by  the 
board." 
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Tin  demnrrer  also  admits  that  in  tbe  imb- 
Usbed  notice  for  bids  the  board  reserred  "tbe 
right  to  reject  any  and  all  bids,  whether  be- 
fore or  after  the  award,"  and  that  "all  bids 
shall  be  made  subject  to  the  terms,  provisions 
■and  conditions  of  the  rules  and  regulations 
adopted  and  promulgated  by  the  state  land 
board." 

[1-3]  The  defendants  are  public  officers  of 
the  state.  The  rule  in  such  cases  is  well  stat- 
ed in  High's  Extraordinary  Legal  Remedies 
(3d  Ed.)  S  42,  as  follows: 

"In  all  matters  requiring  the  exercise  of  offi- 
cial judgment,  or  resting  in  tbe  sound  discre- 
tion of  the  person  to  whom  a  duty  ia  confided 
by  law,  mandamus  will  not  lie,  either  to  control 
the  exercise  of  tbat  discretion,  or  to  determine 
upon  the  decision  which  shall  be  finally  given. 
And  whenever  public  officers  are  vested  with 
power*  of  a  discretionary  natare  as  to  tbe  per- 
formance of  any  official  duty,  or  in  reaching  a 
given  result  of  official  action  they  are  required 
to  exercise  any  degree  of  judgment,  while  it  is 
proper  by  mandamus  to  set  them  in  motion  and 
to  require  their  action  upon  all  matters  official- 
ly intrusted  to  their  judgment  and  discretion, 
tbe  courts  will  in  no  manner  interfere  with  the 
exercise  of  their  discretion,  nor  attempt  by 
mandamus  to  control  or  dictate  the  judgment  to 
be  given." 

8  McQnilUn  on  Municipal  Corporations,  | 
1229,  says: 

"Where  discretion  is  conferred  to  reject  'any 
and  all  bids,'  it  is  held  that  the  courts'  will  not 
interfere  with  the  discretion  unless  exercised 
with  a  fraudulent  intent,  to  the  injury  of  the 
party  complaining,  and  where  the  faijuiy  is  to 
a  vested  right    •    •    • 

"Although  it  is  a  rule  of  the  board  empower- 
ed to  let  certain  contracts  to  award  the  con- 
tract to  tbe  lowest  and  best  bidder,  yet  if  it  re- 
serves the  right  to  reject  any  and  all  bids,  no 
bidder  can  claim  any  contractual  rights  until 
he  has  been  awarded  the  contract." 

In  MoUoy.T.  aty  of  New  RocheUe,  198  N. 
T.  402.  92  N.  O.  94,  30  L.  R.  A.  (N.  S.)  126. 
tbe  opinion  by  Mr,  Justice  C3iaae  states  the 
rule  thus: 

'  "No  contractual  relation  can  arise  merely 
from  a  bid  unless  by  the  terms  of  the  statute 
and  the  advertisement  a  bid  in  pursuance  there- 
of is,  as  a  matter  of  law.  an  acceptance  of  an 
offer  wholly  apart  from  any  action  on  the  part 
of  the  municipality  or  any  of  its  officers." 

We  qnote  the  following  from  28  Cyc  p. 
1030: 

"The  right  to  reject  all  bids  is  often  express- 
ly secured  to  the  municipality  by  charter;  but, 
even  in  the  absence  of  such  express  grant,  it  is 
very  generally  held  that  the  proper  municipal 
authorities  may,  at  their  discretion,  reject  all 
bids,  especially  if  the  right  to  do  so  has  been 
reserved  in  the  advertisement." 

It  Is  true  that  in  Springfield  MlUlng  Go. 
r.  Lane  Ckmnty,  S  Or.  265,  under  the  facts 
tbere  shown  to  exist,  this  court  held: 


"When  a  public  body  or  offiter  has  been 
dotbed  by  statute  with  power  to  do  an  act 
which  concerns  the  public  interest,  the  execu- 
tion of  the  power  is  a  duty,  and,  though  the 
phraseology  of  the  statute  be  permissive,  it  is 
nevertheless  to  be  held  peremptory.    •    •    • 

"When  a  statute  confers  upon  an  inferior 
tribunal  a  power,  and  at  the  same  time  pre- 
scribes a  mode  of  exercising  that  power,  tbe 
mode  becomes  the  measure  of  tbe  power,  and 
such  mode  must  be  substantially,  if  not  strictly, 
followed." 

But  In  the  same  opinion  it  Is  said: 

"There  can  be  no  question  but  that  the  coun- 
ty court  had  been  invested  with  tiiis  power  of 
providing  for  the  construction  and  repair  of 
bridges,  and  of  appointing  a  superintendent  in 
such  a  case,  for  the  public  good,  and  that  the 
construction  and  repair  of  bridges  concerns  the 
public  interests." 

It  will  be  noted  that  the  court  there  fonnd 
that  the  power  vested  In  tbe  county  court  vras 
for  tbe  public  good,  and  fbat  tbe  r^ialr  and 
construction  of  connty  bridges  were  matters 
of  public  interest  In  tbe  Instant  case  there 
is  nothing  in  tbe  statute  or  tbe  pleadings 
from  which  this  court  could  hold  that  it  would 
be  for  the  public  good  or  in  tbe  interest  of  tbe 
state  to  award  tbe  lease  to  tbe  plaintiff  ac- 
cording to  its  bid.  The  answer  here  alleges, 
and  the  demurrer  admits  tbe  defendants' 
claim,  that: 

"It  is  not  expedient  or  for  tbe  best  interests 
of  the  state  of  Oregon,  or  the  irreducible  school 
fund  thereof,  to  enter  into  a  lease  or  oontroet 
for  less  than  such  minimum  yardage  of  10  cents 
per  cubic  yard  or  upon  the  terms  applied  for 
by  plointiit" 

Tbe  law  was  enacted  for  the  use  and  boie- 
flt  of  tbe  state  in  its  sovereign  capacity. 

In  State ^x  reL'v.  Malheur  County  Court, 
64  Or.  255, 101  Pac  907,  this  court  held: 

"If  the  making  of  an  order  is  a  mere  ministe- 
rial act,  involving  no  exercise  of  judgment  or 
judicial  power,  mandamus  is  the  proper  remedy 
to  compel  it;  but  where  an  act  is  judicial  or 
involves  the  exerdse  of  judgment  or  discretion, 
and  such  judgment  has  been  exercised,  manda- 
mus will  not  lie  to  compel  amendment  or  cor- 
rection thereof,  though  tbe  action  was  errone- 
ous." 

Analyzing  chapter  32,  Laws  1920,  we  note 
m  section  1,  "the  state  land  board  is  hereby 
authorized."  The  word  "authorized"  Is  syn- 
onymous with  "empowered."  In  the  sense 
here  used  it  ImpJies  discretion.  In  Arm- 
strong V.  Murphy,  65  Ai^.  Div.  123,  125,  72 
N.  T.  Supp.  473,  474;  it  is  said: 

"The  rule  undoubtedly  is  that  where  public 
bodies  or  officers  are  empowered  to  do  that 
which  the  public  interests  require  to  be  done, 
and  adequate  means  are  placed  at  their  dis- 
posal, the  proper  execution  of  the  power  may 
be  insisted  upon,  though  the  statute  conferring 
it  be  only  permissive  in  its  terms.  •  •  • 
The  word  'may'  is  thus  construed  at  times  to 
mean  'must'    But  why,  it  may  be  asked,  should 
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this  eonstrnction  b«  glTen  to  the  act  onder  con- 
■ideratioii?  What  public  interest  demands  that 
the  mayor  should  be  reqnired,  under  all  cir- 
cumstances, to  accept  the  fee  and  grant  the  li- 
cense? It  seems  to  me  that  it  is  quite  the 
other  way.  The  public  good  •  •  •  requires 
that  the  permissive  words  tn  question  should 
b«  raad  ia  their  natural  and  or^ary  sense." 

It  la  tme  that  section  2  of  the  act  says  that 
npon  the  receipt  of  bids  the  defendant  "fihall" 
thereafter  award  the  lease  to  the  highest 
bidder.  Standing  alone,  this  might  support 
the  contention  of  the  petitioner,  but  section 
8  provides  that  the  board  shall  enter  into 
contracts,  "with  'such  stlpnlations  protecting 
the  interests  of  the  state,  as  the  land  board 
may  require."  2  Lewis'  Sutherland  on  Stat- 
utory CoDstmctlon  (2d  Bd.)  p.  1116,  announc- 
es the  following  rule: 

"Unless  a  fair  consideration  of  a  statute,  di- 
recting the  mode  of  proceeding  of  public  offi- 
cers, shows  that  the  legislature  intended  com- 
pliance with  the  provision  in  relation  thereto 
to  be  essential  to  the  validity  of  the  proceed- 
ing, it  is  to  be  regarded  as  directoiy  merely. 
Those  directions  which  are  not  of  the  essence 
of  the  thing  to  be  done,  but  which  are  given 
with  a  view  merely  to  the  proper,  orderly,  and 
prompt  conduct  of  the  business,  and  by  the 
failure  to  obey  which  the  rights  of  those  inter- 
ested will  not  be  prejudiced,  are  not  commonly 
to  be  regarded  as  mandatory." 

Considering  the  iMirpose  and  language  of 
the  act,  it  was  never  the  Intent  of  the  Legis- 
lature that  Qie  defendants  should  be  required 
to  sell  or  lease  sand  or  gravel  belonging  to 
the  state  at  anything  but  a  fair  and  reason- 
able price.  When  the  petitioner  submitted 
Its  bid,  it  knew  of  the  existence  of  the  rules 
and  regulations,  and  that  under  the  terms  of 
the  published  notice  the  defendants  reserved 
the  right  to  reject  any  and  all  bids.  Its  offer 
to  contract  was  based  npon  and  subject  to  the 
published  notice  and  such  rules  and  regula 
tions.  If  the  defendants  could  now  be  compel' 
led  to  execute  a  lease  for  five  years  at  a  stipu- 
lated price  of  three  cents  per  cubic  yard,  for 
like  reasons  and  under  similar  conditions  they 
could  be  required  to  execute  a  lease  for  25 
or  tSO  years  at  a  price  of  2  cents  or  even  1 
cent  per  cubic  yard.  That  was  never  the  in- 
tent of  the  Legislature. 

The  petition  is  dismissed. 

BCcBRIDB,  a  J.,  and  BEAN  and  BEN- 
NBTT,  33.,  Gtmcur. 


an  Or.  no) 

8EAVEY  V.  WILLIAMS  at  at. 

(Supreme  Court  of  Oregqp.   July  31,  1920.) 

I.  Deeds  <8=>I39  —  Exception  void  for  anoer- 
talBty. 

An  exception  of  about  12  acres  in  a  sec- 
tion lying  sontb  of  a  river  is  TOid  for  uncer- 


tainty, where  there  were  more  fhaii  100  acres 
lying  south  of  the  rirer,  and,  tiie  exception  not 
being  described  to  a  certainty,  the  title  to  th» 
whole  tract  passes,  the  exception  alone  being 
void. 

2.  Adverse  irasseMlon  «3980(l)<»Whore  ex< 
oeptiea  void,  graatse  had  "oolor  ef  title"  to 
entire  traot 

Where  an  exception  of  part  of  a  parcel  of 
land  conveyed  was  void,  the  grantee  has  color 
of  title  to  the  entire  parcel  described;  "color 
of  title"  being  that  which  in  appearance  is  ti- 
tle but  which  is  no  title. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Color  of 
Title.] 

3.  Adverse  possession  «=>  19— Where  banks  of 
river  were  steep,  they  will  be  treated  aa 
"fence." 

Under  L.  O.  L.  |  6770,  subd.  7.  providing 
that  all  precipices,  embankments,  streams, 
takes,  and  other  natural  obstruction,  if  equally 
secured  against  the  trespass  of  domestic  ani- 
mals, shall  be  treated  as  lawful  fences,  a  river 
on  which  the  land  claimed  adversely  abutted 
will  be  treated  as  a  lawful  "fence"  for  the  par- 
pose  of  determining  whether  plaintiff  who  in- 
closed the  other  sides  fully  inclosed  it. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fence.] 

4.  Adverse  possession  «=>  I »— Plaintiff  helit  to 
have  acquired  title  to  land  by  adverse  pos- 
session. 

Where  plaintiff,  who  owned  land  bounded 
by  a  river  and  bad  color  of  title  to  land  on 
the  opposite  side,  built  a  bridge  ao  as  to  en- 
able bis  stock  to  cross  over  and  pasture  on 
such  land,  which  was  the  only  use  for  which 
it  was  fit,  suph  possession  for  the  statutory 
period  will  ripen  into  an  adverse  title,  notwith- 
standing that,  after  some  years'  possession,  a 
road  was  cut  through  plaintiff's  fence  and  other 
stock  occasionally  strayed  on  the  land. 

Department  2. 

Appeal  from  Circuit  Court,  Lane  Ciounty; 
G.  F.  Skipworth,  Judge. 

Suit  by  John  H.  Seavey  ngalnst  Ciam  Bell 
Williams  and  others.  Vrom  a  decree  for  de- 
fendants, plaintiff  appeals.  Reversed,  and 
decree  entered  for  plaintiff. 

This  Is  a  suit  to  quiet  title  to  about  80 
acres  of  land  in  Lane  county,  described  in 
the  complaint  as  follows: 

"Beginning  at  a  point  on  the  south  line  of 
section  12  in  township  18  south  of  range  3  west 
of  the  Willamette  Meridian  6.25  chains  north 
88  degrees  51  min.  west  of  the  southeast  cor- 
ner of  said  section,  thence  north  8S  degrees 
51  min.,  west  23  chains  to  the  center  of  the  old 
channel  of  the  Coast  Fork  river;  thence  along 
the  said  center  north  80  deg.  22  min.  east  7.48 
chains;  thence  north  49  deg.  21  min.  east  25 
chains  more  or  less  to  the  center  of  the  present 
channel  of  the  Coast  Fork  river;  thence  south 
0  deg.  44  min.  east  23.30  chains  to  the  place  of 
beginning,  containing  30  acres  of  land  in  sec- 
tion 12,  township  18,  S.  R.  3  W.  W.  M." 
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TIm  idaintiff  allege!  tbat  he  and  bis  pred- 
ecessora  ta  Interest,  throngli  whom  he  de- 
ralgns  title,  have  been  In  the  visible,  open, 
notorlong,  hostile,  continuous,  and  adverse 
possession  of  the  premises,  nnder  a  claim  of 
ownership  and  title,  for  more  than  20  years. 
The  oomplalbt  Is  In  the  asaal  form. 

The  defendants  admit  that  they  claim  an 
interest  or  estate  in  and  to  about  20  acres  of 
the  land  described  In  the  complaint,  a  par- 
ticular description  of  which  Is  contained  In 
the  answer,  and  plead  title  to  and  ownership 
of  that  portion.  They  deny  all  other  ma- 
terial allegations  of  the  complaint  The  an- 
swer Is  traversed  by  the  reply. 

Testimony  was  taken,  and  the  conrt  found 
tliat'  in  1904  the  plaintiff  and  James  and 
Jesse  Seavey  purchased  the  land  described 
in  the  conqilaint  from  George  C.  Simon,  and 
that  in  January,  1908,  the  plaintiff  acquired 
the  interest  of  James  and  Jesse  Seavey.  Oth- 
er findings  were  to  the  effect  that  In  June, 
1904,  the  plaintiff  built  a  fence  around  a  por- 
tion of  the  land.  Inclosing  It  with  about  2,000 
acres  of  other  property  which  he  owned;  that 
there  was  no  fence  inclosing  the  land  in  dis- 
pute, along  the  Coast  fork  of  the  Willamette 
river;  that  during  the  dry  season  plaintifTs 
Btock  could  pass  across  the  river  from  his 
other  premises  to  the  land  In  controversy; 
that  the  tract  in  question,  was  entirely  cov- 
ered with  brush  and  timber  up  to  and  In- 
cluding the  year  1913,  when  there  was  some 
wood  cut  on  the  premises;  that  the  land 
was  used  by  the  plaintiff  for  pasturing  stock 
from  time  to  time;  that  In  1912  there  was  a 
county  road  located  through  a  portion  of  It, 
which  in  1913  was  opened  for  travel;  that  in 
the  location  of  the  road  a  portion  of  the 
^ence  was  torn  down;  that  in  June,  1913, 
stock  belonging  to  Johnson,  Chapman,  and 
Hayes  passed  through  such  opening  to  and 
upon  the  land  claimed  by  the  plaintiff ;  tbat 
there  was  no  obstruction  to  prevent  their 
stock  from  going  upon  the  land  from  the 
road;  and  that  by  reason  thereof  the  land 
remained  open  from  June,  1913,  until  Janu- 
ary, 1915,  at  which  time  Barr  built  a  fence 
along  the  road,  inclosing  the  land  claimed  by 
plaintiff.  It  was  ftirther  found  that  the 
plaintiff  used  the  land  in  dispute  from  1904 
until  June,  1913,  for  pasturing  his  Bto<^;  that 
after  the  fence  was  torn  down  he  continued 
to  pasture  his  stock  upon  the  property  from 
time  to  time;  that  it  was  so  used  by  other 
owners  of  stock  from  June,  1913,  to  January, 
1915;  that  the  plaintiff  did  not  have  any  ti- 
tle or  color  of  title  to  the  land  described  in 
the  answer;  that  his  possession  was  from 
January,  1904,  until  June,  1913,  only;  and 
that  he  was  not  In  continuous,  open,  notori- 
ous, and  exclusive  possession  of  the  premises 
described  In  the  complaint,  under  •  claim  of 
right,  for  the  period  of  10  years. 

Based  upon  these  findings,  the  court  ren- 
dered a  decree  declaring  the  defendants  to 
be  the  owners  of  the  land  described  in  their 


answer  and  qaletlng  the  pUlntUTs  title  to 
die  remainder  of  the  30«cre  tract  only.  OThe 
plaintiff  appeals. 

O.  H.  VoBter  and  B.  O.  Potter,  both  of  Eta- 
gene  (O.  H.  Foster,  of  Eugene,  on  the  brief), 
for  appellant 

C.  A.  Hardy,  of  Eugene,  and  J.  M.  Devers, 
of  Salem,  for  respondents. 

JOHNS,  J.  (after  stating  the  fitcti  aa 
above).  The  80-acre  tract  claimed  by  the 
plaintiff  is  In  the  form  of  a  triangle,  and  the 
20  acres  to  which  the  defendants  claim  title 
form  substantially  another  triangle.  Al- 
though the  boundaries  are  not  identical,  all 
of  the  latter  tract,  except  very  small  frac- 
tions on  the  south  and  east  lies  within  the 
30  acres. 

[t]  The  plalntlfTs  record  title  was  acquired 
in  January,  1904,  by  a  warranty  deed  from 
George  C.  Simon,  which  conveyed,  among 
other  lands,  all  of  the  east  half  of  secticm  12, 
"except  about  twelve  acres  lying  south  of 
the  Coast  Fork  river."  It  appears  that  Si- 
mon obtained  his  title  from  Bllaabetfa  Shan- 
non by  a  conveyance  on  October  16,  1890,  in 
which  the  12-acre  exoeption  is  In  the  same 
words  used  in  the  deed  to  the  Beaveys.  It  la 
shown  by  the  defendants'  map  that  there 
are  more  than  100  acres  In  the  east  half  of 
section  12  which  lie  "south  of  the  Coast  Fork 
river."  Under  mich  a  stata  of  facta  and  in 
the  absence  of  allegatioa  or  proof  as  to  which 
particular  12  acres  were  meant  or  understood 
to  be  excepted,  as  between  the  grantor  and 
the  grantee  in  particular,  the  exception  would 
be  void  for  unoertalntj.  ^«  role  la  thus 
stated  in  8  B.  0.  U: 

"In  abort,  by  an  exception  some  part  Is  ez- 
dnded  from  the  conveyance  and  remains  in 
the  grantor  by  virtue  of  his  original  title,  while 
a  reservation  creates  a  new  right  oat  of  the 
sabject  of  the  grant  and  is  originated  by  the 
conveyance."    Page  1090. 

"The  rales  of  constraction  i^plicable  to 
grants  apply  also  to  an  exception  therefrom, 
from  which  it  follows  that  the  words  of  ex- 
ception must  be  as  definite  as  those  necessary 
to  convey  a  tiOe."  Page  1096. 
'  "If  an  exception  is  not  described  to  a  cer- 
tainty, the  grantee  shall  have  the  benefit  of  the 
defect  *  *  *  If  the  descriptiou  of  the  ex- 
ception is  void  for  onGertainty,  the  title  to  the 
whole  tract  passes,  the  exception  alone  being 
void."    Page  1097. 

Under  the  last-quoted  exoerpt  tbe  text 
cites  Lroyd  v.  Oates,  143  Ala.  231,  38  South. 
1022,  HI  Am.  St  Bep.  88;  Lange  v.  Waters. 
156  Gal.  142,  103  Pac.  889,  19  Ann.  Gas.  1207; 
Attebery  v.  Blair,  244  111.  863,  91  M.  B.  47S, 
135  Am.  St.  Bep.  342.  Those  authorities  sus- 
tain the  rule  stated. 

[2]  Ab;  the  12-acre  exc^tiOa  is  void  for  un- 
certainty, it  must  follow  that  on  January  30, 
1904,  the  plaintiff  received  a  warranty  deed 
which  purported  to  convey  the  property  de- 
scribed in  the  complaint;   that  it  was  based 
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upon  A  like  cooTeyance  previoBsly  executed 
to  Us  grantor  by  EUzabetb  Sbannon;  and 
tbat  audi  deeda  wei«  anfflcient  to  give  the 
plaintiff  and  his  grantor  color  of  title  to  the 
lands  described  In  the  complaint,  from  and 
after  October  IS,  1899.  In  SwUt  v.  Mulkey, 
17  Or.  632,  21  Pac.  871,  tbi»  court  beld: 

"Color  of  title  is  that  -which  in  appearance 
is  title,  bat  whldi  in  reality  Ib  no  title.  A  claim 
to  property  under  a  conveyance,  however  in- 
adequate to  carry  the  true  title  to  such  prop- 
erty, and  however  incompetent  may  have  been 
the  power  of  the  grantor  in  such  conveyance 
to  pass  title  to  the  subject  thereof,  yet  a  claim 
asserted  under  tiie  provisions  of  such  a  deed  is 
strictly  a  daim  under  color  of  title,  and  one 
which  will  draw  to  the  possessien  of  the- gran- 
tee the  protection  of  the  statutes  of  limitations, 
other  requisites  of  those  statutes  being  com- 
pUed  with." 

The  facts  tend  to  show  that  the  12-acre  ex- 
ception Is  not  a  part  of  the  land  described  in 
the  complaiqt  On  April  24,  1861,  L«wt8  S. 
Coryell  and  Mahala.  Coryell  deeded  a  tract 
of  land  containing  37.72  acres  to  Andrew  J. 
Keeney,  through  whom  the  defendants  dalm 
title,  and  In  1889  Keeney  and  his  wife  con- 
veyed to  Harms  a  portion  of  that  tract,  con- 
sisting of  21.53  acres.  By  reference  to  the 
plats  Introdnced  In  evidence,  it  will  be  found 
that  about  12  acres  of  the  land  deeded  to 
Harms  are  in  the  east  half  of  section  12, 
south  of  the  Coast  fork  of  Willamette  river; 
and  it  Is  possible,  even  probable,  that  the 
12-acre  exception  refers  to  that  portion  of  the 
Harms  tract  The  plats  also  show  that  ex- 
.  duslve  of  the  tract  in  dispute  the  plaintiff 
owned  much  more  land  <m  the  south  side  of 
the  river,  all  of  which  was  fenced  In  with 
the  30-acre  tract  in  June,  1904.  Again,  out- 
side of  any  record  title  which  they  may  have 
as  heirs  of  Keeney,  there  Is  no  evidence 
which  tends  to  show  that  the  defendants  or 
their  ancestors  ever  owned  or  claimed  to  own 
any  portion  of  the  land  here  In  dispute,  after 
Keeney  executed  his  deed  to  Harms,  that  it 
was  ever  assessed  to  them,  or  that  they 
ever  paid  any  taxes  on  It. 

[3, 4]  The  property  in  controversy  was 
wild,  unimproved  land  remaining  in  its  orig- 
inal state,  covered  with  brush  and  timber. 
In  June,  1904,  the  plaintiff  constructed  a  sub- 
stantial fence  around  all  of  that  portion 
thereof  not  bouuded  by  the  river  diannel,  and 
since  tliat  time  he  has  used  it  for  pasturing 
stock,  the  duly  purpose  to  which -it  is  suited. 
Tbe  testimony  shows  that  during  all  of  this 
tlnae  the  plaintiff  owned  about  2,000  acres  of 
land;  that  a  large  portion  of  It,  on  which  he 
resided  and  Iiad  his  Improvements,  lay  along 
tli«  oth^  side  of  the  river,  away  frbm  the 
tract  in  dispute;  and  that  he  constructed  a 
bridge  i^cross  the  river,  which  he  used  for 
transferring  his  stock  from  one  side  to  the 
otber.  During  high  water,  for  safety,  it  was 
necessary  to  remove  the  sto<ik  from  the  south 
dde  of  tlie  river  to  the  north  side,  and. 


among  other  things,  the  bridge  was  used  for 
that  purpose.  It  also  appears  that  when  the 
river  was  low  there  were  places  in  it  where 
plaintiff's  cattle  and  other  stock  could  cross 
without  using  the  bridge,  but  there  is  no  tes- 
timony that  they  ever  did  so.  Along  most  of 
plaintiff's  property  the  river  banks  were  high 
and  steep  and  formed  a  barrier  sufficient  to 
prevent  stock  from  entering  from  the  river, 
for  which  purpose  they  served  as  a  foice. 
Subdivision  7  of  section  6770,  L.  O.  L.,  pro- 
vides: 

"That  aD  preciplees,  embankments,  streams, 
lakes,  ponds,  or  other  natural  obstruction,  if 
e<inally  secure  against  the  trespass  of  any  do- 
mestic animals,  or  shall  be  maide  so  by  artifi- 
cial means,  shall  be  deemed  lawful  fences." 

On  this  subject,  we  quote  tbe  following 
from  1  R.  O.  L.  p.  699: 

"It  is  no  objection  that  natural  barriers  are 
taken  advantage  of  in  ooastructing  the  in- 
closures,  providing  they  are  not  out  of  propor- 
tion to  the'artifidal  barrleri  erected.  If  the 
natural,  together  with  the  artifldal,  barriers 
used,  are  suffident  dearly  to  indicate  dominion 
over  the  premises,  and  to  give  notoriety  to 
the  dalm  of  possession,  it  is  suffldent  to  pat 
the  statute  of  limitations  in  motion.'* 

As  the  plaintiff  owned  lands  on  both  sides 
of  tbe  river  for  a  ooosiderable  distance  up 
and  down  the  stream,  it  must  follow  that  the 
only  means  of  access  to  his  premises  from 
the  river  by  outside  stodt  would  be  at  the 
upper  and  lower  points  where  plaintiff's 
lands  were  crossed  by  the  stream.  Under 
the  facts  shown  to  exist  here^  we  hold  that 
the  banks  of  the  river  were  "fences"  within 
the  meaning  of  subdivision  7  of  section  6770. 

It  is  manifest  that  any  one  going  upon  the 
lands  would  see  that  they  were  all  Indosed  in 
one  large  tract';  that  the  property  on  the 
south  side  of  the  river  was  connected  with 
that  on  the  north  by  means  of  a  bridge;  and 
that  along  with  his  other  property  the  dis- 
puted tract  waa  used  by  the  plaintiff  for  pas- 
turing stock  whenever  weather  conditlono 
would  permit. 

There  was  no  real  controversy  over  these 
matters  up  to  the  time  the  county  road  was 
laid  out  and  opened  on  the  south  side  of  the 
tract  in  question,  some  time  in  1913.  A  map 
Introduced  in  evidence  shows  that  this  road 
enters  tbe  lands  described  In  the  answer  at  a 
point  below  the  southwest  comer  of  the  30- 
acre  tract;  that  it  crosses  the  south  bound- 
ary of  that  tract  about  the  middle  thereof; 
and  that  the  southeast  comers  of  the  two 
pieces  of  land  are  practically  identical.  Tbe 
map-  shows  that  about  three-fourths  of  the 
county  road  is  upon  the  south  boundary  at 
the  lands  of  the  defendants  in  which  the 
plaintiff  does  not  have  or  claim  any  interest, 
outside  of  tbe  boundaries  of  the  30-acre  tract, 
and  that  about  one-fourth  of  the  road  only 
is  upon  that  tract  and  within  the  boundaries 
of  the  lands  which  both  parties  claim,    nieia 
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is  evidence  tliat  in  Uie  opening  of  the  road 
tlie  plain tilTs  fence  was  cut  and  partly  re- 
moved, that  by  reason  thereof  some  Bto(^  en- 
tered upon  his  premises,  but  that  all  other 
parts  of  the  fence  remained  Intact  as  con- 
structed. The  testimony  is  conclusive,  and 
the  court  found,  that  the  plaintiff  continued 
to  use  the  disputed  land  for  pasturing  stock 
after  the  county  road  was  opened,  In  the 
same  manner  as  before  it  was  located. 

J.  C.  Johnson,  as  a  witness  for  the  defend- 
ants, testified  that  after  the  county  road  was 
<4)ened  in  191S,  at  intervals  a  cow  and  a 
pony  of  bis  pastured  on  the  disputed  land;  that 
at  different  times  two  cows  belonging  to  Hayes 
pastured  there;  and  that  a  man  named 
Chapman  may  have  had  some  stock  there, 
although  Johnson  did  not  know  how  many 
bead.  Asked,  "All  there  was  to  it,  there  were 
just  two  holes  in  that  fence?"  the  witness 
answered,  "There  were  two  holes  where  they 
could  get  through."  Assuming  all  that  to 
be  true,  the  few  cattle  and  horses  which  ran 
there  were  nothing  more  than  roaming  stock. 
Tbett  pasturing  on  the  land  and  the  cutting 
of  the  fence  form  the  only  evidence  tending 
to  show  that  the  plaintiff  did  not  have  con- 
tinuity of  possession  for  more  than  10  years, 
the  length  of  time  required  to  perfect  title 
by  adverse  possession. 

In  Joy  V.  Stump,  14  Or.  861,  364,  12  Pac. 
929,  930,  this  court  said: 

"When  a  person  goes  Into  the  possession  of 
land  under  color  of  title  duly  recorded,  in 
which  the  boundaries  of  the  lot  or  tract  are 
defined,  this  operates  as  constructive  notice  to 
all  the  world  of  his  claim,  and  also  of  its  ex- 
tent, so  that  a  sufficient  occupancy  of  a  part 
of  the  lot  carries  with  it,  by  construction,  the 
'possession  of  the  entire  premises  described  by 
bis  conveyance,  when  the  boundaries  are  wdl 
defined.    •    •    • 

"It  is  equally  well  settled  that,  when  a  per- 
son relies  upon  naked  possession  as  the  found- 
ation for  an  adverse  claim,  there  must  be  an 
actual  occupancy,  and  the  possession  cannot  be 
extended  *  *  *  beyond  the  limits  of  the  ac- 
tual occapetion,  and  such  possession  must  not 
only  be  actual,  but  also  visible,  continuous,  no- 
torious, distinct,  and  hostile,  and  of  such  a 
character  as  to  indicate  exclusive  ownership 
in  the  otenpant." 

This  decision  was  approved  in  Ambrose  r. 
Huntington,  34  Or.  484,  488,  68  Pac.  813,  614, 
where  it  is  held: 

•  "The  maintenance  of  a  substantia]  indosnre, 
and  the  continued  use  and  occupation  of  the 
land  for  pasturage  of  stock  (the  only  purpose 
for  which  it  was  adapted),  under  claim  of  right 
fend  title,  constituted  such  a  visible,  open,  no- 
torious, distinct,  exclusive,  and  hostile  pos- 
session as  to  set  the  statute  of  limitations  run- 
ning, and,  if  continuous  during  the  full  period 
contemplated  by  the  statute,  would  operate  to 
confer  title,  at  least  as  between  Individuals, 
where  the  state  is  not  concerned." 


We  conclude,  therefore,  tbat  the  plalntifTs 
color  of  title,  considered  with  his  fencing  of 
the  land  and  use  of  it  in  connection  with  his 
other  property  in  the  manner  which  he  used 
and  had  possession  of  it,  is  sufficient  to  give 
him  title  by  adverse  possession. 

The  decree  of  the  circuit  court  Is  reversed, 
and  one  will  be  entered  here  in  favor  of  the 
plaintiff,  quieting  his  title  to  the  lands  de- 
scribed in  the  complaint  and  quieting  the 
title  of  the  defendants  to  all  that  portion  of 
the  real  property  described  in  their  answer 
which  is  not  a  part  of  or  included  within  the 
boundaries  of  the  premises  described  in  the 
complaint.  Neither  party  shall  recover  costs 
in  this  or  the  circuit  court. 

McBRIDE,  O.  J.,  and  BIEAN  and  BON- 
NETT,  JJ.,  concur. 


(97  Or.  471) 

BAILEY  St  al.  V.  OREGON-WASHINGTON 
R.  &  NAV.  CO.  et  al.* 

(Supreme   Court  of  Oregon.    July  27,  1920.) 

1.  Public  lands  «=944— Ooaatlos  laad  claimant 
who  failed  to  file  claim  held  to  obtain  no  title. 

Settler  on  donation  land  who  remained 
thereon  for  four  or  five  mouths  prior  to  his 
death  without  designating  his  claim  or  filing 
upon  the  laud,  and  without  making  any  notifi- 
cation thereof  with  the  proper  land  officers,  as 
required  by  the  Donation  Act,  had  no  title  to 
the  land  which  would  pass  to  his  heirs  by  de- 
scent. 

2.  Public  lands  «s>44— Donation  land  dalm- 
ant's  bslr*  could  not  taks  land  as  purchasers 
without  (llino  claim  designating  boundaries 
or  proving  settlement. 

Where  plaintiff's  ancestor  settled  on  dona- 
tion land  and  remained  thereon  for  four  or 
five  months  prior  to  his  death,  withont  fiUng 
claim  or  notifying  proper  land  officers  thereof, 
claimants  could  not  t^e  the  land  by  parchaae 
under  the  Donation  Act  without  noticing  the 
Land  Department  of  claim  or  designating  its 
boundaries,  or  making  proof  of  his  settiement 
as  required  by  the  act 

Department  2. 

Appeal  from  Circuit  Court,  Multnomab 
County ;  Robert  Tucker,  Judge. 

Suit  by  Virginia  Bailey  and  others  against 
the  Oregon-Washington  Railroad  &  Kavlga- 
tion  Company  and  others.  Judgment  sustain- 
ing demurrer  to  complaint,  and  plaintiffs  ap- 
peal.   Affirmed. 

This  is  a  suit  brought  by  the  plaintifl!s,  as 
heirs  of  one  Henry  Ploch,  to  have  the  defend- 
ants declared  to  be  trustees  of  certain  lota 
situated  in  the  city  of  Portland,  Or.,  which  it 
is  claimed  were  part  of  a  donation  land  dalm 
settled  bpon  by  the  saidi  Henry  Ploch  in  1862. 

II  Is  alleged  that  Ploch  was  a  qualified  do- 
nation land  claimant,  and  that  he  came  to 
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Oregon  In  the  opting  of  tlis  rear  1852,  «n4  pfopex  Umd. officers, of  Uie  dalm  of  their  de- 


Kttled  upon  160  acres  of  land  lying  along  the 
Willamette  river  in  what  Is  now  North  Port- 
land, on  the  Ist  day  of  November,  1852 ;  and 
that  he  remained  upon  the  land  between  four 
and  Ave  months  until  he  died  on  the  2lBt  day 
of  March  of  the  sucoeedlng  year. 

At  the  time  of  th6  alleged  settlement,  the 
land  had  not  been  surveyed,  and  it  was  not  snr 


ceased  ancestor. 

At  the  time  the  land  was  surveyed^  and  up 
to  the  time  of  the  filing  by  Mrs.  TIv>ma8,  the 
land  appeared  upon  the  government  records  as 
pnldlc.land  of  the  United  States,  subject  to 
dalm  by'  any  person  under  Its  land  laws. 
Save  and  exciept,  the  claim  -  of  Mrs.  Thomas, 
it  would  either  have  been  taken,  by  some  one 


veyed  until  August  after  the  death  of  Ploch.   else  or  would  stUl  have,  appeared  as  public 


It  Is  not  claimed  that  Ploch  ever  filed  any  no- 
tification on  the  claim  with  the  Surveyor  Gen- 
eral before  his  death,  or  that  any  notification 
was  filed  afterward,  or  that  Ploch  or  his  heirs 
ever  mode  proof  of  settlement,,  as  required 
by  the  Donation  Act 

The  plaintiffs  allege,  however,  that  the  rea- 
son why  these  things  wwe  not  done  was  be- 
cause the  land  had  not  been  surveyed  at  the 
ttme  of  the  death  of  Ploch,  and  could  not 
therefore  be  designated;   and  that  after  his 


land,  up  to  the  beginning  of  this  suit. 

[1]  We  do  not  think  that  Henry  Ploch  by 
merely  settling  upon  the  land,  ;without  desig- 
nating his  claim  in  any  way,  or  making  any 
notiflcatlQn  thereof,  obtained  any  title  to  the 
land,  which  would  pass  to  his  heirs  by  de- 
scent 

[2]  Neither  do  we  think  liis  heirs  could 
take  the  land  by  purchase,  under  the  Etone- 
tlon  Act^  without  notifying  the  Land  Depart- 
ment of  his  dalm,  or  pointing  out  or  desig- 


death  the  heirs  had  no  knowledge  of  the  fact  i  nating  its  boundaries  in  any  way*  or  making 


that  be  had  settled  upon  the  claim,  or  that  he 
had  any  rights  under  the  donation  law  (Act 
Cong.  Sept  27,  1850,  c.  76,  9  Stat  496),  until 
shortly  before  the  beginning  of  this  suit 

After  the  death  of  Ploch,  one  EUzabeth 
Thomas  filed  on  the  land  in  question  as  a  do- 
nation claim,  and  finally  made  proof  upon 
the  same,  and  the  land  was  patented  to  her. 

The  defend&nts  hold  by  mesne  conveyances 
from  said  Elizabeth  Thomas,  and  it  is  alleged 
that  she  took  the  land  with  knowledge  of 
Ploch's  prior  claim,  and  that  the  defendants 
also  took  conveyance  with  such  knowledge. 
The  complaint  alleges  fraud  on  the  iiart  of 
Mrs.  Thomas  in  securing  her  patent,  and  asks 
tliat  the  defendants  be  declared  trustees  of 
the  property  in  favor  of  the  plaintiffs,  and 
that  plaintiffs  be  decreed  to  be  the  equitable 
owners  of  the  land. 

The  defendants  filed  a  demurrer  to  the 
complaint,  which  was  sustained  by  the  court 
From  a  Judgment  on  the  demurrer,  plaintiffs 
appeal  to  tltls  court 

Geo.  Arthur! Brown,  of  Portland  (Thomas 
Mannix.  of  Portland,  aa  the  brief),  for  bi>- 
pdlants. 

Jolin  F,  Beilly,  of  Portland  (A.  O.  Spencer, 
of  Portland,  on  the  brief),  for  respondents. 

BENNErrr,  J.  (after  stating  the  facts  as 
above).  There  are  many  grounds  upon  wtiiclt, 
as  It  seems  to  us,  the  demurrer  of  the  defend- 
ants was  properly  sustained.  We  shall  notice 
only  one.  which,  as  it  seems  to  us.  Is  conclu- 
■ire  of  the  case.  There  is  no  allegation  in 
the  complaint  that  Henry  Ploch,  before  bis 
death,  had  ever  filed  up(«  the  land,  or  put  bis 
claim  upon  record  with  the  Surveyor  General, 
or  in  the  United  States  Iiand  Office,  and  al- 
though more  than  65  years  had  elapsed  after 
bis  death;  before  the  bringing  of  this  suit, 
there  is  no  allegation  that  his  heirs  had  in 
any  way  complied  with  the  provisions  of  the 
Conation  Act  or  made  any  notification  to  the 


proof  of  his  settlement  as  required  by  that 
act 

It  would  be  a  dangerous  holding  indeed, 
and  fraught  with  evil  consequences,  to  say 
that  a  man,  under  the  Donation  Act  could, 
by  simply  building  a  cabin  upon  an  unmarked 
and  undesignated  tract  of  land,  and  without 
notifying  the  government  in  any  way  of  pia 
claim,  secure  such  right  to  the  land  that  the 
government  could  not  accept  other  filings 
upon  or  effectually  convey  the  same;  and 
that  his  heirs  could  come  in  many  years  aft- 
erwards, as  in  tl>is  case,  and  assert  bis  title, 
and  disturb  the  title  of  the  grantees  of  other 
dalmants,  who  had  settled  upon  the  land  as 
goveniment  Iftnd,  and  obtained  patent  thereto 
from  the  government,  and  transferred  their 
rights  and  title  to  their  successors. 

Up  to  the  time  of  the  survey  by  the  govern- 
ment the  d<mation  claimant  could  not  in  the 
nature  of  things,  ordinarily,  know  the  definite 
boundaries  of  the  tract  upon  which  he  was 
settling — certainly  he  could  not  unless  these 
Boundaries  were  marked  out  upon  the  land 
in  some  way,  and  it  is  not  alleged  or  claimed 
that  anything  of  the  kind  was  done  by  Ploch. 
Up  to  the  time  Qiat  the  claim  was  marked  out 
and  designated  by  survey,  the  settlers'  rights 
were  necessarily  Inchoate  and  more  or  less 
in  the  nature  of  a  float 

It  is  alleged  in  the  complaint  that  Ploch's 
claim  was  bounded  by  the  Finlce  Caruthers 
donation  land  dalm  on  the  north,  the  mean- 
der line  of  the  west  shore  of  the  Willamette 
river  on  the  east,  the  James  TerwlUiger  do- 
nation land  dalm  on  the  sodtli,  and  on  the 
west  by  a  line  3,937.28  links  from  the  said  me- 
ander line  of  the  said  west  shore  of  the  Wil- 
lamette river,  and  running  parallel  with  the 
said  meander  line  between  the  north  bound- 
ary of  the  said  James  Terwilliger  donation 
land  claim  and  the  south  boundary  of  the 
said  Finlce  Caruthers  donation  land  claim. 

But  it  is  dear  that  this  description  is  an 
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afWrthougUt,  iuid  cotdd  not  hare  been  ftui 
definite  bonndatlefl  of  the  daim  of  Ploch  at 
the  tfme  he  setQed  upon  the  Hmd,  for  at  that 
time  the  Carntbers  donatlim  claim  on  the 
north,  and  the  James  TerwUllger  donation 
claim  on  the  south,  .were  themselves  nnsar- 
reyed  and  undefined.  Indeed,  It  Is  alleged  tn 
the  complaint  that  the  line  of  the  Carathers 
claim  was  afterwards  ran  by  the  government 
surveyor.  In  such  a  way  as  to  run  through  the 
Camthers  house. 

The  meander  line  designated  tn  ttie  com- 
plaint along  the  Willamette  river  had  nOt  at 
that  time  been  located,  and  of  course  It  was 
impossible  to  know  Just  where  It  would  be 
located  by  the  government;  and  the  opposite 
line,  which  Is  now  alleged  to  have  run  paral* 
lei  with  the  meander  line,  was,  of  course, 
equally  uncertain. 

It  is  now  well  settled  that  a  donation  land 
claimant  under  sndi  circumstances  obtains 
no  definite  right  to  the  land  until  his  notifica- 
tion has  been  filed,  and  until  he  has  otherwise 
complied  with  the  law,  and  that  the  settler 
acquired  no  right  to  the  laad  whldi  would 
pass  to  his  heirs  upon  his  deaths  Until  M  bad 
completed  his  four  years  of  residence. 

In  HaU  V.  Russdl,  101  U.  S.  603,  61S  (28  L. 
Bd.  829),  It  is  said: 

"^e  object  of  Congreaa  undoubtedly  was  to 
allow  a  settler's  heirs  to  succeed  to  his  posses- 
sion, and  tkv*  keep  hit  right$  aUve.  But  for 
som«  such  provision  all  rights  of  the  settler 
would  have  been  lost  by  his  deatii.  AM  th«  law 
required  full  four  years'  residenoe  hy  th«  per' 
son  who  claimed  the  graut,  if  no  provision  had 
been  made  fpr  a  contlnBance  of  his  possession 
the  land  would  have  become  vacant  oi^  his  death 
and  open  for  a  new  settlement  by  a  new  sei- 
tler,  if  the  law  anthorisdog  new  settlements 
still  remained  in  force.  Hence  it  was  provided 
that  the  possessory  rights  of  a  deceased  set- 
tler should  go  to  his  hcnrs,  and  that  they  might 
get  the  land  on  meJcing  tk»  regtUHte  proof, 
without  further  residemce  and  cultivation  of 
th^  own.  Their  title  to  the  land  was  to  come, 
not  from  their,  deceased  ancestors,  but  from 
the  Gnited  States." 

In  Brazee  v.  Sctaofield,  124  C.  S.  496,  8  Sup. 
Gt.  604, 31  L.  Ed.  484.  It  is  said  by  Mr.  JusUee 
Field: 

"It  is  undoubtedly  true  that  the  Donation 
Act  requires  for  the  completion  of  the  settler's 
right  to  a  patent,  liot  only  that  he  should  re- 
side upon  the  land  and  cultivate  It  for  four  years, 
but  that  he  ihouH  notify  the  8urvei/or  Oerwral 
of  the  precise  land  he  olaim».  The  -  object  of 
the  law  was  to  give  title  to  the  party  who  had 
resided,  upon  and  cultivated  the  landi  and  who 
was  therefore  in  equity  and  justice  better  en- 
titled to  the  property  than  others  who  had  nei- 
ther resided  upon  nor  cultivated  it.  Bui  it 
wa»  alto  of  importance  to  the  government  to 
know  the  precise  extent  and  location  of  the 
land  thus  resided  upon  and  cultivated.  It  was 
necessary  to  enaUe  the  government  to  aacertalQ 


what  lands  wers  firee  from  dalms  of  settlers, 
and  thus  subject  to  sale  or  other  dlspoaition." 
(ItsMcMng  above  interpolated.) 

In  ntzpatrlck  v.  Dn  Bola,  2  Sawy.  434,  Fed. 
Gas.  No.  4842,  it  is  said: 

"This  notification  by  fte  occupant  was  what 
constituted  him  a  'settler,'  and  his  occupation 
thereby  became  <a  settlement'  under  the  act, 
as  well  as  in  fact  Doubtless  it  should  be  held 
to  relate  back  to  the  beginning  of  his  occupa- 
tion, or  to  the  passage  of  the  act,  when  the 
occupation  commenced  prior  thereto.  But  with- 
out this  notification  the  occupant  could  never 
acquire  any  legal  relation  to  the  land,  or  the 
government  be  deprived  Of  its  ownership  there- 
of." 

We  ttilnk  the  reasoning  of  these  carce  !n 
rdation  to  the  necessity  of  notificaticm  and  of 
proof  of  dalm  applies  to  the  heirs  as  wdl  as 
to  the  original  claimant 

The  plalnttfts  otter  as  an  exeosfl  for  llieir 
failure  to  comply  with  the  law  the  death  of 
the  claimant  and  .their  lack  of  knowledge  of 
his  claim.  This  may  be  a  moral  excuse  which 
would  relieve  them  from  a  charge  of  negli- 
gence,  but  it  is'  not  a  oompllance  with  the  law, 
which  would  give  tliem  title  to  the  land. 

In  this  regard,  the  language  of  the  United 
States  supreme  Court  in  Friable  v.  Whitney, 
76  n.  8.  (9  WaU.)  19««  19  L.  Ed.  669,  la  per- 
tlnmt: 

"The  argument  is  urged  with  much  seal  that 
because  complainant  did  aQ  that  was  In  the 
power  of  any  one  to  do  towards  perfecting  his 
claim,  be  Sttoold  not  be  held  responsible  for 
what  coald  net  be  d<Hie. 

'fTo  tills  we  reply,  as  we  did  in  the  case  of 
Bector  v,  Ashley  [6  Wall.  142],  that  the  rights 
of  a  daimant  are  to  be  measured  by  the  acts 
of  Congress,  and  not  by  what  he  may  or  may 
not  be  able  to  do,  and  if  a  sound  construction 
of  these  acts  shows  that  he  bad  acquired  no 
vested  interest  in  the  land,  then,  as  his  rights 
are  created  by  the  statutes,  they  must  be  gov- 
erned by  their  provisions,  whether  they  be  hard 
or  lenient" 

At  the  time  of  Plodtls  settlementiand  death, 
this  land  was  no  doubt  of  little  value;  but  In 
the  long  Uterval  since  then  it  has  become 
part  of  a  great  city — has  been  laid  off  Into 
lots  and  blocks;  streets  have  been  laid  out 
and  improved — end  we  may  assume  that  it 
has  become  valuable,  and  that  portions  of  It 
have  passed  into  many  different  bands. 

To  permit  these  heirs  of  his  to  come  In 
now,  at  the  end  of  65  years,  and  disturb  all 
t&ese  titles,  upon  the  ground  that  they  did 
not  know  before  that  their  ancestor  had  ever 
claimed  the  land,  would  be  Intolerable. 

The  judgment  ct  the  court  btiaw  la  af- 
firmed. 

McBRtDB,  O.  3^  and  BEAN  and  JOHNS, 
JJ.,  concur. 
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PACmO  CmOCBRY  00.  *.  JAMKS  QHIF- 
FITH8  &  SONS  vt  ak    (Ntt.  15755.) 

(BapntM  OMft  of  WaiiWTigton.    Aug.  24, 
1920.) 

WtarvM  «sbS— EvitfaHM  bald  Mt  to  wamut 
rMovary  for  (alary  to  baslaeta  aad  property 
•f  lease*  of  dock. 
In  an  action  by  a  leaaee  of  part  of  a  dock 
for  a  wholeaale  grocery  bn^ees  asainat  tbe 
leaaee  of  the  remainder  of  the  premiaea  tor 
an  oil  dock,  eridence  Md  inanffleieiit  to  show 
that  plaintiS'B  businesa  was  damaged  by  the 
maintenance  of  a  gate  closed  at  night  and  on 
Saodaya,  or  by  the  laying  of  an  oil  pipe  line 
80  aa  to  hinder  loading  of  boats,  or  that  a 
■team  pipe  caaaed  damage  to  merchandise;  it 
appearing  that  plaintiff  acgniesced  in  each  acts, 
and  that  its  employ^  removed  the  plug  from 
the  steam  pipe,  which  allowed  the  steam  to 
eecape. 

Department  1. 

Appeal  from  Superior  Coart,  SnohomMi 
Connty ;    Ralph  C.  Bell,  Judge. 

Action  by  the  Pacific  Grocery  Company 
against  James  Griffiths  &  Sons  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.    Affirmed. 

Cooley,  Boran  &  MnlTlhlU  and  W.  P.  B^ 
all  of  Ererett.  for  appellant 

Trefetboi  ft  Flndley,  of  Seattle,  tot  re- 
spondenta. 

MITCHELL,  J.  The  Oreat  Northern  Hall- 
way Company  is  the  owner  of  a  dock  and 
warehouse  about  800  feet  long,  running  east 
and  west,  in  the  city  of  Everett  Tbe  Pa- 
cific Grocery  Company,  under  a  lease  from 
the  Great  Northern  Railway  Company,  at 
one  time  occupied  the  east  305  feet  of  the 
warehouse,  and  conducted  therein  a  whole- 
sale grocery  business,  receiving  much  of  its 
merchandise  by  boats  end  Bteamcrs.  The 
dock  on  its  southerly  side  extends  abont  16 
feet  beyond  the  exterior  wall  of  the  ware- 
hoose.  The  SeAttle-Everett  Dock  &  Ware- 
bouse  Company  leased  from  the  railway  com- 
pany, and  occupied  the  westerly  600  feet  of 
tbe  warehouse,  for  an  oil  dock.  Tbe  Pacific 
Grocery  Company  orally  sublet  to  tbe  Seat- 
tle-Bverett  Dock  &  Warehouse  Company,  and 
put  it  Into  possession  of  tbe  westerly  20O 
feet  of  the  easterly  306  feet  of  the  warehouse. 
Tbe  approach  from  the  street  several  hun- 
dred feet  distant  was  over  a  drive  and  walk- 
way to  the  eastern  end  of  the  dock  and  ware-' 
house.  The  Seattle-Everett  Dock  &  Ware- 
house Company  maintained  a  gate,  under 
guard,  during  business  hours  and  locked  at 
night  and  on  Stmdays,  across  the  drive  and 
walkway,  several  months  prior  to  the  Pac- 
ific Grocery  Company's  finally  quitting  pos- 
session -of  the  warehouse.  To  facilitate  its. 
business  aa  an  oil  dealer  the  Seattle-iiVerett 


Dock  ft  Wareboaae  Company,  wltb  ibe  con- 
sent of  the  railway  company,  placed  an  oil 
pipe  line  along  the  top  and  near  the  south 
edge  of  the  dock.  Expecting  to  later  ooenpy 
the  remaining  lOS  feet  of  the  warehouse  in 
possession  of  the  Pacific  Grocery  Company 
(which  occupancy  had  taken  place  at  the  time 
of  the  trial  of  this  case)  the  Seattle-E}verett 
Dock  ft  Warehonse  'Conpany  extended  a 
steam  pipe  through  that  portion  of  tbe  ware- 
bonse  (the  east  105  feet)  occtipled  by  tbe 
grocery  company.  Upon  making  a  test  of 
the  steam  pipe,  upon  its  being  pnt  in  place, 
steam  and  vapor  escaped  through  an  open 
plug  of  the  pipe  Into  the  room  containing 
the  merchandise  of  tbe  Pacific  Orotery  Com- , 
pany. 

This  action  was  brought  to  recover  for 
damage  to  the  grocc^  company's  business 
on  account  of  tbe  maintenance  of  the  guard- 
ed gate  In  front  of  the  premises;  damage 
to  the  grocery  company's  business  by  plac- 
ing and  maintaining  the  oil '  pipe  near  the 
edge  of  the  dock,  interfering  with  loading 
and  unloading  boats;  and  damage  to  tbe 
stock  of  merchandise  caused  by  steam  that 
escaped  irasa  the  steam  pipe.  The  case 
was  tried  without  a  jury,  resulting  in  find- 
ings, conclusions,  and  a  judgment  against 
the  plaintiff.    The  plaintiff  has  appealed. 

As  to  the  first  claim  of  damage,  it  satle- 
factorily  appears  that  prior  to  building  the 
gate  the  Seattle-Everett  Dock  ft  Warehouse 
Company  was  advised  by  the  Secretary  of 
War  that  It  would  be  necessary  to  erect 
gates  at  the  entrance  to  the  dock.  The  mat- 
ter was  taken  up  with  the  railway  company, 
whi<A  gave  Its  consent  Then  the  matter 
was  taken  op  with  appellant,  through  its 
president,  and  a  sketch  of  tbe  proposed  loca- 
tion of  the  gates  was  submitted  to  him  W  a 
letter  from  Seattle-Everett  Dock  ft  Ware- 
house Company,  dated  March  19,  1918.  Oa 
March  21,  1918,  appellant's  president  replied 
by  letter  In  which  he  said: 

"We  are  in  receipt  of  your  letter  of  March 
19.  I  think  the  gate  idea  is  a  good  one,  pro- 
vide they  are  not  locked  so  as  to  lock  oar 
coetomers  out  when  they  want  to  come  is 
and.  buy  goods,  but  it  is  a  good  plan  to  lock 
them  at  night  and  Sundays, .  and  I  think  we 
can  arrange  a  plan  that  will  he  mutually  agree- 
able." 

The  gates  were  erected  according  to  tbe 
sketch  submitted  without  any  protest,  and 
thereafter  kept  locked  at  night  and  on  Sun- 
days. During  business  hours  the  gates  were 
guarded  at  the  expense  of  the  respondents, 
and  no  objection  was  ever  made  thereto  by 
the  appellant  as  to  either  the  maintenance 
or  method  of  operating  the  gates  until  about 
November  2,  1918,  a  day  or  two  after  appel- 
lant had  received  written  notice  from  the 
railway   company   to  vacate   the   premises. 
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^pellant  tailed  to  show  or  name  any  cos- 
tomer  or  person  who  was  elthw  annoyed 
or  kept  away  from  Its  place  of  business  on 
account  of  the  gates.  The  watchman  testi- 
fied that  all  persons  who  had  any  business 
with  appellant  passed  without  the  slightest 
hindrance)  and  that  during  all  the  time  only 
four  persons  were  refused,  neither  of  whom 
claimed  to  have  any  business  with  the  ap- 
pellant. 

As  to  the  second  claim  of  damage  the  tri- 
al court  found  that  the  laying  and  mainte- 
nance of  the  oil  pipe  line  did  not  interfere 
with  the  appellant's  necessary  ingress  or 
egress,  nor  was  any  damage  suffered  by  it 
on  account  of  the  existence  and  presence  of 
the  pipe  line  as  placed.  The  finding  Is  sup- 
potted  by  a  preponderance  of  the  evidence. 
The  president  of  appellant,  on  cross-exam- 
ination, testified: 

"The  pipe  in  front  of  the  warehouse  was  ob- 
jectionable, but  did  not  seriously  interfere  with 
our  daily  routine  of  work." 

When  the  oil  pipe  was  being  constructed, 
the  president  of  appellant  company  and  the 
superintendent  of  the  respondent,  Seattle- 
Everett  Dock  &  Warehouse  Company,  dis- 
cussed the  question  as  to  whether  or  not 
the  pipe  would  Interfere  with  loading  and 
unloading  boats.  Upon  being  informed  by 
the  superintendent  that  the  pipe  could  be 
elevated  to  any  height  desired,  the  presi- 
dent of  the  appellant  company  replied,  "He 
guessed  it  would  be  all  right,"  and  the  pipe 
was  laid  as  heretofore  indicated. 

As  to  the  third  claim  of  damage  there  is 
a  dispute  as  to  whether  or  not  any  objection 
was  made  by  the  appellant  to  the  putting 
of  a  steam  pipe  through  Its  premises,  until 
after  the  work  was  done.  The  evidence 
satisfies  us  more  favorably  against  the  ap- 
pellant The  pipe  was  Installed  In  the  day- 
time during  the  hours  appellant's  agents  and 
employes  were  engaged  at  their  business  In 
the  room  through  which  the  pipe  was  run, 
without  any  objection  being  made  to  the 
plumbers  or  any  one  else  while  the  work 
was  being  done ;  and  it  is  undisputed  that 
the  appellant  removed  the  ping  through 
which  the  steam  escaped  for  just  a  few  min- 
utes. We  are  also  satisfied  by  the  evidence 
Qiat  the  appellant  did  not  notify  respond- 
ents it  bad  removed  the  plug  prior  to  the 
making  of  the  test  that  caused  steam  to 
escape.  In  this  respect  the  trial  court  found 
the  steam  did  not  cause  any  damage,  and 
we  are  convinced  the  finding  Is  correct. 

Another  error  assigned,  relating  to  alleg- 
ed Increased  cost  of  insurance,  we  under- 
stand has  been  abandoned  by  the  appellant 
on  Its  appeaL 

Judgment  affirmed. 

HOLCOMB,  O.  J.,  and  PARKER,  MAIN, 
and  BRIDGB)S,  JJ.,  concur. 


OU  Wadi.  MO 
BULGER   T.  OLATAKA   YAMAOKA. 
(No.  15877.) 

(Supreme  Oovcct  of  WashiistoiL    July -21, 
1920.). 

1.  Munldiral  corporaMons  ^9706(5)— Evidsaoa 
hetd  to  Justify  fisding  sf  auto  driver's  ■egU- 
gsnoe. 

In  ah  action'  against  an  .automobile  owner 
for  injuries  to  a  boy  riding  on  a  roller  coaster, 
evidence  held  sufficient  to  Justify  finding  that 
defendant's  minor  son  driving  the  car  was  neg- 
ligent. 

2.  IMunlclpal  corporations  ®=9705(3)  —  Driver 
of  automobile  In  residential  saotlou  may  not 
limit  view  to  roadway. 

A  driver  of  an  automobile  in  a  residential 
section  where  children  are  constantly  playing 
about  the  streets  may  not,  between  street  in- 
tersections, limit  his  view  to  the  roadway  im- 
mediately in  front  of  him,  relying  on  his  having 
the  right  of  way  solely,  and  stop  only  when 
some  one  appears  directly  in  front,  ignoring  the 
possibility  of  a  child  coming  out  of  an  alley- 
way. 

3.  Municipal  corporations  ^=3706(8)— lnstmc< 
tlon  as  to  liability  for  Injuries  to  child  struck 
by  automobile  held  proper. 

In  an  action  against  an  automobile  owner 
for  injuries  to  a  diild  using  a  roller  coaster, 
instruction  that  if  the  driver  of  the  car  before 
collision  saw,  or  should  have  seen,  the  child 
approaching  and  crossing  the  street,  snd  could 
have  turned  aside  or  stopped  and  avoided  colli- 
sion, the  jury  should  find  for  tbe  child,  held  not 
erroneous  for  failing  to  include  words  that 
when  the  driver  saw  he  appreciated  the  danger 
of  the  situation. 

Department  2. 

Appeal  from  Superior  CJourt,  King  Coimty ; 
Samuel  H.  Steele,  Judge,  pro  tern. 

Action  by  Frederick  N.  Bulger,  by  F.  W. 

Bulger,  as  guardian  ad  litem,  against  Olata- 
ka  Tamaoka.  From  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Shank,  Belt  &  Falrbrook,  of  Seattle,  for  ap- 
pellant 

Tucker  &  Hyland,  of  Seattle,  for  respond- 
ent 

TOLMAN,  J.  The  respondent,  by  his 
guardian  ad  litem,  brought  this  action  to  re- 
cover for  personal  injuries  occasioned  by  an 
automobile  operated  by  appellant's  minor  son 
coming  into  collision  witii  respondent,  while 
be  was  riding  upon  a  roller  or  skate  coaster. 
The  cause  was  tried  to  a  jury,  which  render- 
ed a  verdict  for  $300  in  respondent's  favor, 
and  this  appeal  is  from  a  judgment  upon  tbe 
verdict 

So  far  as  necessary  for  an  understanding 
of  the  points  raised  here,  the  facts  may  be 
briefly  stated  as  follows:  At  the  time  In  ques- 
tion  appellant's   automobile,    a   Stuta  rlght- 
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hand  drive,  vas  being  operated  br  his  15- 
year  old  son  on  Higbland  drive,  a  street  In 
one  of  tbe  residence  sections  of  the  city  of 
Seattle.  Tbe  car  was  proceeding  westerly 
along  the  right-hand  side  of  the  street,  and 
aa  It  approached  the  intersecting  alley  be- 
tween Seventeenth  and  Eighteenth  avenues 
some  children  were  observed  to  be  playing 
npon  the  street.  Whether  or  not  the  driver 
sounded  his  horn  ia  one  of  the  disputed  facts 
in  the  case,  but  It  la  admitted  that  the  car 
slowed  down  and  tbe  children  moved  to  the 
left  and  ont  of  its  pathway,  and  thereupon 
the  driver  increased  the  speed  of  the  car, 
which  speed  was  variously  estimated  at  the 
Instant  of  the  collision  to  have  been  from  12 
to  20  miles  per  hour.  Respondent,  a  child 
of  4  years  of  age,  upon  his  coaster  which  was 
impelled  by  pushing  with  his  left  foot  upon 
the  ground,  emerged  from  the  alley  on  the 
south  side  of  the  street  at  about  the  time  the 
children  in  the  street  stepped  aside,  and  pro- 
ceeded across  the  street  on  snch  a  course  as 
to  bring  him  into  collision  with  the  automo- 
bile. 

[1]  In  order  to  establish  negligence  upon 
the  part  of  the  driver  of  the  antomoblle,  the 
Jury  had  to  And  that  In  the  exercise  of  or- 
dinary care  he  could  or  should  have  seen  the 
respondent  In  time  to  avoid  the  collision.  We 
have  carefully  examined  the  evidence  upon 
this  point,  and  are  thoroughly  satisfied  that 
there  was  abundant  evidence  In  the  case  from 
which  the  Jury  could  so  find.  While  It  is 
true  that  there  was  a  garage  at  the  comer 
of  the  alley,  btillt  out  to  the  property  line, 
thus  preventing  any  extended  view  up  the 
alley  until  the  driver  approached  very  close- 
ly to  the  alley  line  projected,  and  there  was 
a  telephone  pole  at  each  side  of  the  alley 
in  line  vrlth  the  parking  strip,  and  there  were 
children  playing  in  the  street,  yet  it  Is  also 
shown  that  there  was  an  inner  parking  strip 
3  feet  wide,  the  width  of  the  sidewalk,  6  feet, 
and  an  onter  parking  strip  of  8%  feet,  or  the 
space  of  17Vi  feet  over  which  respondent  pass^ 
ed  after  emerging  from  the  alley  and  before 
entering  the  paved  driveway,  which  was  25 
feet  wide  from  curb  to  carb^  and  the  Jnry 
might  well  have  found  from  the  evidence 
that  the  children  were  not  in  a  position  to 
obstruct  the  drive's  view,  that  tbe  telephone 
pole  could  not  obscure  respondent  for  a  single 
Instant,  and  that  had  he  exercised  ordinary 
care  the  driver  must  have  seen  the  respond- 
ent in  ample  time  to  have  avoided  the  acci- 
dent. 

This  view  of  the  evidence  disposes  of  all  of 
tbe  assignments  of  error  based  on  the  sup- 
position tbat  tbe  case  Should  not  have  been 
submitted  to  the  Jury.  The  remaining  as- 
signnfents  are  based  upon  the  instructions 
given  and  refused. 

[2]  Appellant  complains  because  the  trial 


court  did  not  Instruct  that  the  driver  ia  not 
bound  to  use  the  same  degree  of  care  in 
looking  out  for  pedestrians  at  alley  intersec- 
tions as  he  ia  at  street  Intersections,  and 
while  no  direct  authority  to  that  effect  is 
produced,  it  is  argued  that,  while  an  alley 
Is  in  a  sense  a  public  thorou^fare,  yet  It  is 
intended  as  a  convenience  to  the  occupiers  of 
abutting  property,  and  that  the  crossing  of 
a  street  at  an  alley  Intersection  by  a  pedes- 
trian is  comparatively  rare.  We  do  not  find 
it  necessary  under  the  facts  in  this  case  to 
lay  down  any  rule  on  this  subject.  This  au- 
tomobile was  being  driven  through  a  resi- 
dential section  of  the  city  where  children 
were  admittedly  playing  on  the  street,  and 
whether  respondent  came  from  the  alley,  the 
sidewalk,  or  some  portion  of  the  street,  is 
Important  only  as  evidencing  the  opportunity 
the  driver  had  to  see  him  in  time  to  avoid 
the  collision.  It  is  not  contended  that  a 
driver,  under  the  conditions  here  shown,  may,' 
between  street  Intersections,  limit  his  view 
to  the  roadway  Immediately  in  front  of  him, 
relying  upon  his  having  the  right  of  way, 
solely,  and  stop  only  when  some  one  appears 
directly  in  his  pathway.  Since  such  Is  not 
the  rule,  the  several  instructions  asked  for 
upon  this  subject  would  have  been  of  no  as- 
sistance to  the  jury,  and  might  have  been 
confusing. 

[3]  An  Instruction  was  given  to  the-  fol- ' 
lowing  effect:  If  you  find  from  the  evld«ice 
that  the  driver  before  the  collision  saw,  or 
acting  as  a  reasonably  prudent  person  should 
have  seen,  the  plaintiff  approaching  and 
crossing  tbe  street,  and  if  you  further  find 
that  the  driver,  after  observing  tbe  plaintiff 
approaching,  or  after  he  should  have  seen  him 
so  approaching,  in  the  exercise  of  ordinary 
care  should  have  slowed  down,  turned  aside, 
or  stopped,  and  thereby  avoided  the  collision, 
and  that  the  plaintiff  was  injured  by  reason 
of  the  driver's  failure  so  to  do,  then  and  in 
that  case  yon  should  find  for  tbe  plaintiff. 
Complaint  is  made  that  there  should  Have 
been  Included  In  this  Instruction  words  to  the 
effect  that,  when  the  driver  saw,  he  appre- 
ciated the  danger  of  the  situation.  That 
might  be  a  proper  element  to  include  in  some 
situations,  but  we  think  here  if  the  driver 
saw  a  four  year  old  child  impelling  a  coaster 
swiftly  towards  an  oncoming  automobile,  ap- 
parently unaware  of  Its  approach,  he  would 
be  guilty  of  a  want  of  ordinary  care  if  be 
did  not  appreciate  the  danger;  hence  the  in- 
struction was  proper  as  given. 

We  have  examined  the  instructions  given, 
and  are  satisfied  that  they  clearly  and  fairly 
gave  to  the  Jury  the  law  applicable. 

The  Judgment  Is  aflSrmed. 

HOLCOMB,  C.  J.,  and  FULLERTON. 
MOUNT,  and  BRIDGES,  JJ.,  concur. 
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2IMMERLI  V.  NORTHERN  BANK  &  TRUST 
CO.  St  al.     (No.  15713.) 

(Supreme  Court  of  Waahington.    Jnlr  21, 
1920.) 

1.  Banka  and  banklag  «s38(r(4)— Depositor  of 
check,  drawn  on  bank  where  he  depoaited  It, 
not  entitled  te  preference  claim  on  bank's  In- 
solvency. 

O'wner  of  bonds  sold  to  him  by  bank  was  not 
entitled  to  preference  claim  over  general  cred- 
itors to  funds  of  bank,  which  had  become  insol- 
vent, because  check  drawn  in  payment  of  the 
bonds  by  a  party  which  had  acquired  the  prop- 
erty, a  depositor  in  the  bank,  was  not  paid  to 
plaintiff,  because  insolvency  of  the  bank  super- 
vened after  its  deposit  there  by  him  to  liis  own 
credit;  there  having  been  no  augmentation  of 
the  funds  of  the  bank  through  the  deposit  of 
the  check  drawn  on  itself. 

2.  Fraud  ®s»58( I)— Evidence  held  to  sustain 
finding  bank  not  liable  en  repreeantatione  as 
to  bonds. 

In  an  action  by  the  buyer  of  bonds  from  of- 
ficers of  a  bank  become  insolvent,  against  the 
bank  and  the  bank  commissioner,  on  account 
of  represeotationa  of  the  bank  officers  that 
the  bonds  purchased  were  good,  evidence  held 
to  sustain  the  trial  court's  finding  in  favor  of 
the  bank  and  commissioner  on  such  cause  of 
action. 

Department  2. 

Appeal  from  8ui)erior  (Tonrt,  King  (TOunty; 
King  Dykeman,  Judge. 

Action  b7  v.  Zimmerii  against  the  North- 
ern Bank  &  Trust  Company,  a  corporation, 
and  Louis  H.  Moore,  as  Bank  Commissioner 
of  the  State  of  Washington.  From  a  judg- 
ment granting  relief  in  part,  and  denying  it 
In  part,  both  parties  appeal.    Affirmed. 

F.  W.  Moore,  of  Bremerton,  and  Cba&  H. 
MlUer,  of  Seattle,  for  plaintiff. 

Baueman,  Oldham,  Bullitt  Sc  Eggerman 
and  Walter  £>.  MoBsaman,  all  of  Seattle,  for 
defendants. 

MOUNT,  J.  The  plaintiff  brought  this  ac- 
tion against  the  Northern  Bank  &  Trust  Com- 
pany (now  Insolvenrt)  and  the  state  bank  ex- 
aminer (now  commissioner)  liquidating  that 
bank  to  recover  a  preferred  claim  of  $1,(XX) 
upon  a  first  'cause  of  action,  and  to  recover 
a  preferred  claim  for  $2,0(X)  upon  a  second 
cause  of  action.  The  case  was  tried  to  ttie 
court  without  a  jury,  and  resulted  in  a  judg- 
ment establishing  the  claim  upon  the  first 
cause  of  action  as  a  preferred  claim  and 
denying  any  relief  upon  the  second  cause  of 
action.  The  defendant  has  appealed  from 
that  part  of  the  judgment  establishing  the 
$1,000  claim  as  a  preferred  claim,  and  the 
plaintiff  has  appealed  from  that  part  of  the 
judgment  denying  any  rdief  upon  the  second 
cause  of  action.  We  shall  therefore  refer  to 
the  parties  as  plaintiff  and  defendant. 


The  facts  up<m  t3be  first  canas  ot  actian 
may  be  briefly  stated  aa  follows:  In  Janu- 
ary of  1813  one  H.  Byan  and  bis  wife  exe- 
cuted and  delivered  to  the  Northern  Bank 
&  Tmat  (Tompay  four  promissory  notes,  in 
Che  form  of  bonds,  for  $500  each.  These 
bonds  were  made  payable  to  the  Northern 
Bank  &  Trust  Company,  or  bearer.  They 
were  secured  by  a  mortgage  upon  certain 
real  estate.  Thereafter  the  Northern  Bank 
A  Trust  Company  sold  two  of  these  bonds  to 
the  plaintiff.  Afterwards  the  Northern  Bond 
&  Mortgage  0>mpany  acquired  the  Interest 
ot  Byan  and  wife  In  the  mortgaged  property. 
The  Northern  Bond  A  Mortgage  C<»npany 
was  a  depositor  in  the  Northern  Bank  k 
Trust  Company.  The  plaintiff  was  also  a 
depositor  In  that  bank.  After  the  Northeni 
Bond  &  Mortgage  Company  bad  acquired  the 
Interest  of  Mr.  Byan  In  the  veal  estate,  that 
company  deposited  Its  check  with  the  NorQi- 
em  Bank  &  Trust  Company  In  satisfaction 
of  the  mortgage  which  bad  been  executed  by 
Ryan  and  wife.  The  officers  of  tbe  Dank 
thereupon  satisfied  the  mortgage.  The  plain- 
tiff was  not  aotlfled  that  the  bonds  bad  been 
paid  and  the  mortgage  released.  The  diedc 
drawn  In  payment  of  the  bonds  was  drawn 
upon  funds  on  deposit  In  the  Northern  Bank 
&  Trust  Company.  Thereafter,  and  before  the 
plaintiff  was  notlfled  that  the  bonds  had  been 
paid,  the  bank  examiner  (now  commlssIonK') 
took  diarge  of  the  bank  as  an  Insolvent  Insti- 
tution and  proceeded  to  its  liquidation.  The 
plaintiff  seeks  upon  these  facts  to  tt&ve  his 
claim  for  $1,000  declared  a  preferred  claim, 
upon  (he  theory  that  the  chedc  for  the  pay- 
ment of  bis  bonds  was  a  trust  fund  to  be  paid 
to  him,  and  because  it  was  not  paid  to  him 
that  he  is  entitled  to  a  preferred  <daim  for 
that  amount  It  is  stipulated  that  the  bank 
commissioner  has  on  hand  more  than  $1,000 
of  the  bank's  assets.  The  trial  court  was  evi- 
dently of  the,  opinion  that  the  chedE  d^osit- 
ed  in  payment  of  the  bonds  was  a  trust  fond, 
and  for  that  reason  ordered  that  the  plaintiff 
have  a  preference  right  to  his  money. 

The  counsel  for  the  defendant  make  the 
contention  here  that,  because  the  assets  of 
the  bank  were  not  augmented  by  the  traas- 
action,  there  could  be  no  preference  rlg^t  on 
the  part  of  the  plaintiff,  and  cite  a  number 
of  cases  to  that  effect  The  rule  seems  to  be 
as  stated  in  14  R.  O.  L.  at  page  663: 

"Bnt  where  a  trustee  has  mingled  tlie  tmst 
ftmds  with  his  individnal  money,  the  cestui  que 
trust  is  not  generally  allowed  to  follow  and  hold 
it  as  against  the  creditors  of  the  trustee,  unless 
he  can  trace  it  aiid  show  that  the  estate  has 
been  inoreased  by  the  misappropriation." 

In  the  case  of  Empire  State  Surety  Co.  v. 
Carroll  Ounty,  194  Fed.  693,  U4  C.  &  ▲. 
435,  it  was  said: 

"It  is  indispensable  to  the  maintenance  by  a 
cestui  que  trust  of  a  claim  to  preferential  pay- 
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ment  by  m  rsceiye^  ont  of  the  prpoaeda  of  tiie 
estate  of  an  Insolvent  that  clear  proof  be  made 
ttat  the  tract  property  or  its  proceeds  went  in- 
to a  specific  fund  or  into  a  specific  identified 
pleoe  of  property  vhich  came  to  the  bands  of 
the  reeeiver,  and  then  the  daim  can  be  sustain- 
ed to  that  fund  or  property  only,  and  only  to 
the  extent  that  the  trust  property  or  its  pro- 
ceeds went  into  it.  It  is  not  saffident  to  prove 
that  the  trust  property  or  its  proceeds  w«nt 
into  the  general  assets  of  the  insolvent  estate, 
and  increased  the  amount  and  the  value  there- 
of which  came  to  the  hands  of  the  receiver." 

On  page  608  of  194  Fed.,  on  page  448  of  114 
O.  O.  A.,  the  coart  said: 

"Proof  that  these  checks  augmented  tiie  cash 
that  went  into  the  hands  of  the  receiver,  or 
that  they  produced  cash  which  he  obtained,  was 
indispensable  to  any  preference  on  their  ae- 
cooot.  But  checks  of  third  persons  on  the  bank 
with  which  they  are  deposited,  which  are  paid 
by  crediting  the  bank  and  charging  the  drawers 
on  its  books,  fail  to  increase  the  cash  in  its 
possession,  and  form  no  basis  for  a  preferen- 
tial payment  to  the  depositor.  Beard  v.  Inde- 
pendent District  of  Pella  City,  88  Fed.  375, 
382,  81  0.  G.  A.  662.  Moreover,  the  deposit  of 
checks  of  third  persons,  which  are  credited  to 
the  depositor  and  used  by  the  bank  to  pay  iti^ 
debts,  bring  no  money  into  its  fund  of  cash, 
and  form  no  fonndation  for  preferential  pay- 
mant  to  the  depositor.  City  Bank  v.  Black- 
more,  76  Fed.  771,  773,  21  C.  a  A.  614." 

In  Beard  v.  Independent  District  of  Pella 
City,  88  Fed.  875,  31  0.  O.  A.  562,  It  was  said: 

"The  fonndation  of  the  right  on  part  of  the 
owner  of  a  trust  fund  to  a  preference  over  gen- 
eral creditors  in  payment  out  of  a  fund  or 
estate  that  has  passed  to  the  assignee  or  re- 
ceiver of  an  insolvent  person  or  corporation  is 
that  the  trust  fund  has  been  wrongfully  con- 
fased  or  intermingled  with  the  property  of  the 
insolvent,  or  has  been  used  to  increase  the  value 
of  property,  thereby  increasing  the  amount  or 
value  of  the  funds  or  estate  passing  into  pos- 
session of  the  assignee  or  receiver;  that,  if  this 
intermingling  had  not  taken  place,  the  fund 
passing  to  the  receiver  would  have  been  so 
much  less;  that  the  creditors  have  only  the 
right  to  subject  the  property  of  the  debtor  to 
the  payment  of  their  claims,  and  therefore  tiie 
creditors  cannot  complain  if  the  total  fund 
coming  into  the  liands  of  the  receiver  is  redac> 
ed  by  the  amount  necessary  to  make  good  to 
the  owner  of  the  frust  fund  the  sum  which  was 
wrongfully  used  in  augmenting  the  fund  or 
property  passing  to  the  receiver.  Unless  it 
appears  that  the  fond  or  estate  coming  into 
possession  of  the  receiver  has  been  augmented 
or  benefited  by  the  wrongful  nse  of  the  trust 
fond,  no  reason  exists  for  giving  the  owner 
of  the  trost  fund  a  preference  over  the  general 
creditors,  and  this  we  understand  to  •  be  the 
doctrine  rect^nized  by  the  Supreme  Court  of 
Iowa  and  the  Supreme  Court  of  the  United 
States  alike." 

The  evidoice  ia  this  case  fails  to  show  that 
<herie  was  any  augmentation  of  the  funds 
of  tbe  banlc  by  the  payment  of  the  bonds  In 
tills  ca8&     Tbe  payment  was  made  bj  a 


check  drawn  npon  funds  already  In  tbe  bank. 
Both  the  drawer  and  tbe  payee  of  tbe  cbe<dc 
were  customers  at  tbe  bank.  The  ntmost 
duty  of  'tbe  officers  of  tbe  bank,  on  receiv- 
ing the  check  in  satisfaction  of  tbe  bonds 
and  mortgage,  was  to  pass  the  amount  of  tbe 
check  to  tbe  credit  of  the  plaintiff.  This  was 
not  done.  If  it  had  been  done,  tbe  plaintiff 
would  have  been  a  general  creditor  and  noth- 
ing more.  Tbe  fact  that  it  was  not  done  did 
not  place  blm  in  any  better  position  than  If 
tbe  officers  of  tbe  bank  bad  done  tbelr  duty 
and  placed  tbe  amount  of  the  check  to  bis 
credit 

Tbe  defendant  relies  upon  the  case  of  Carl- 
son V.  Kies,  76  Wash.  171,  134  Pac.  £08,  47 
Ij.  B.  A.  (N.  S.)  317.  That  was  a  case  where 
there  was  a  special  deposit  of  $3,070  in  tbe 
bank  to  be  held  for  a  stated  purpose.  The 
deposit  In  that  case  clearly  augmented  tbe 
assets  of  the  bank.  Tbe  point  made  here 
was  not  in  tbat  case.  Counsel  also  dte  tbe 
case  of  State  ex  reL  Tltlow  v.  City  of  Oentra- 
Ua,  93  Wash.  401, 161  Pac.  74.  Tbat  was  al- 
so a  case  where  the  funds  were  augmented 
by  tbe  receipt  of  money.  The  ease  of  Bugger 
V.  Hammond,  96  Wash.  85, 163  Pac.  408,  is  al- 
so cited  by  tbe  defendant  Tbat  was  a  case 
where  certain  rugs  bad  been  intrusted  to  the 
insolvent  corporation  to  be  sold.  Part  of  tbe 
rugs  were  sold,  and  tbe  money  received  there- 
for was  mingled  with  tbe  assets  of  tbe  in- 
solvent corporation.  It  was  held  in  that  case 
tbat  there  was  no  preferential  right  of  the 
creditor.  -  In  none  of  these  case  was  tbe  point 
now  under  consideration  discussed. 

We  think  it  is  dear  tbat  there  could  be 
no  preferential  claim  of  tbe  plaintiff  upon 
the  funds  of  tbe  insolvent  bank,  even  if  the 
deposit  of  the  check  by  or  on  behalf  of  tbe 
maker  of  tbe  bonds  might  be  held  to  be  a 
trust  deposit,  because  tbe  d^>08it  of  this 
check  did  not  increase  or  augment  the 
funds  of  tbe  bank,  and  we  see  no  good  reason 
for  giving  tbe  plaintiff  a  preference  over  gen- 
eral creditors.  Furthermore,  we  are  of  tbe 
opinion  tbat  if  tbe  officers  of  the  bank  bad 
performed  their  whole  duty  they  would  have 
deposited  tbe  check  to  tbe  credit  of  tbe  plain- 
tiff when  the  dieck  was  received,  and  If  they 
bad  done  their  duty  In  this  respect  tbe  p'lain- 
tiff  would  have  been  merely  a  general  credi- 
tor of  tbe  bank  and  entitled  to  no  preference 
right.  The  mere  fact  that  tbe  bonk  officers 
did  not  do  their  duty  gave  him  no  greater 
rights  than  be  would  have  bad,  if  they  had 
performed  their  duty  fully.  We  are  df  a»e 
opinion,  therefore,  that  the  trial  court  erred 
In  establishing  tbis  claim  as  a  preference 
claim  over  general  creditors. 

[1  ]  Tbe  second  cause,  of  action,  upon  which 
tbe  plaintiff  has  appealed,  was  one  where 
one  Hunter,  who  was  at  tbat  time  an  officer 
of  tbe  bank,  executed  certain  bonds,  and  se- 
cured them  by  mortgage  upon  real  estate. 
Four  of  these  bonds  were  purchased  by  tbe 
plaintiff.     Tbe  bonds  have  not  been  paid. 
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Plaintiff  ts  seeing  to  hold  the  bank  there- 
for. It  Is  (^Imed  that  the  officers  of  the 
bank  represented  to  the  plaintiff  at  the  time 
they  purchased  these  bonds  that  they  were 
A-1,  secured  by  a  mortgage  double  the  value 
of  the  bonds  without  any  other  liens  thereon. 
The  e\idence  of  the  plaintiff  upon  this  ques- 
tion was  to  the  effect  that  he  asked  the  man- 
ager of  the  bank,  at  the  time  he  bought  the 
bonds,  as  to  the  value  thereof  and  as  to  the 
security,  and  was  informed  that  the  bonds 
and  security  were  A-1.  There  was  evidence 
lo  the  effect  that  at  that  time  the  security 
was  in  fact  good.  There  was  evidence,  also, 
that  there  were  improvement  liens  against 
the  property,  which  is  not  now  worth  the 
amount  of  the  bonds.  The  trial  court,  after 
hearing  the  evidence  on  this  question,  evi- 
dently conclnded  that  there  was  no  fraudu- 
lent representation;  that  the  expressions 
made  by  the  bank  officers  at  the  time  plain- 
ttff  purchased  these  bonds  were  in  effect  ex- 
pressions of  opinion  merely.  The  bank  did 
not  indorse  the  bonds.  They  were  simply 
agents  fbr  the  purpose  of  collecting  the  inter- 
est and  principal  and  paying  it  to  the  bond- 
holders. 

[2]  We  are  satisfied  from  the  record  here 
that  the  trial  court  properly  found  upon  this 
cause  of  action,  .and  the  Judgment  of  the 
trial  court  thereupon  is  affirmed. 

The  defendant,  being  successful  In  this 
court,  is  entitled  to  costs. 

HOLOOMB,  O.  J.,  and  FULLERTON,  TOL- 
MAN,  and  BRIDOE2S,  JJ.,  concur. 


(lU  Wash.  571) 

LOVEJOY  tt  HX.  V.  AMERICUS  at  al. 
(No.  15735.) 

(Snpreme  Court  of  Washington.    July  16, 
1020.) 

1.  Apptal  aBii  trror  ®=»770(2)  —  Appellant's 
motion  to  strike  respondent's  brief  made  too 
into. 

Appellant's  motion  to  strike  respondent's 
brief  as  not  served  within  30  days  after  ap- 
pellant's opening  brief  had  been  served,  made 
in  appellant's  reply  brief,  served  nearly  6 
months  after  service  of  respondent's  brief, 
must  be  denied. 

2.  Execution  ^=»2SI(i)  —  Judgment  debtors 
warranted  In  appeal  to  equity  for  relief 
against  sale. 

In  view  of  studied  course  of  Judgment  cred- 
itor in  refusing  or  failing  to  pursue  plain, 
simple,  and  adequate  ways  to  collect  the  Judg- 
ment, onder  Rem.  Code  1915,  §  602,  coupled 
with  the  grossly  inadequate  price  for  which 
property  was  sold,  judgment  debtors  held  enti- 
tled to  appeal  to  equity  for  relief  against  sale 
on  execution. 


Department  1. 

Appeal  from  Superior  Ooart,  Spokane 
County;    Bruce  Blake,  Judge. 

Action  by  Frank  L.  Love^oy  and  wife 
against  S.  L.  Amerlcna  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeaL 
Affirmed. 

8.  li.  Americas,  of  Hillyard,  and  F.  W. 
Olrand,  Cordiner  &  Cordiner,  and  Ripley 
Se  Quakenbush,  all  of  Spokane,  for  appellants. 

0.  C  Upton,  of  Hillyard,  for  respondents. 

MITCHELL,  J.  On  August  9,  1917,  the  de- 
fendant S.  li.  Amerlcus  had  an  unsatisfied 
Judgment  against  these  plaintiffs  in  the  sum 
of  $63.15,  with  interest  from  September  3, 
1915,  and  costs,  $7.25,  upon  which  he  took 
out  an  execution  and  caused  the  sheriff  to 
levy  upon  some  six  or  seven  detached  parcels 
of  real  property  of  plaintiffs,  situated  in 
Spokane  county.  All  the  property  was  sold 
in  bulk  to  the  Judgment  creditor  at  sherilTs 
s'ale,  for  $87.92,  the  amount  of  the  Judgment, 
costs,  and  increased  costs.  The  sale  was  con- 
firmed by  the  superior  court,  and  in  due  time. 
[September  17,  1918,  a  sheriff's  deed  was 
issued  to  the  purchaser.  Under  date  of  Jan- 
uary 26,  1919,  Americas  and  wife  made  a 
quitclaim  deed  to  the  property  to  the  defend- 
ant Samuel  D.  Rodibaugh,  of  Westmorland 
county.  Pa.,  and  on  the  same  day  caused  the 
deed  to  be  recorded  in  the  office  of  the  auditor 
of  Spokane  county.  Four  days  later  this 
action  was  commenced  against  Amerlcus  and 
wife  and  Rodibaugh  to  set  aside  the  sheriff's 
sale,  certificate  of  sale,  and  deed,  and  also 
the  deed  to  Rodibaugh,  upon  the  grounds  of 
inadequacy  of  price,  together  with  fraud  in 
procuring  the  sheriff's  sale  and  deed,  and 
that  the  deed  to  Rodibaugh  was  without 
consideration  and  fraudulent  There  was 
Judgment  for  the  plaintiffs,  from  which  the 
defendants  have  appealed. 

[1]  In  their  reply  brief,  which  was  served 
nearly  5  months  after  the  service  of  respond- 
ents' brief,  appellants  moved,  for  the  first 
time,  to  strike  respondents'  brief,  because  It 
was  not  served  within  80  days  after  appel- 
lants' opening  brief  had  been  served.  The 
situation  Is  similar  to  that  in  Magnuson  v. 
MacAdam,  77  Wash.  289,  137  Pac.  485,  up<m 
which  authority  the  motion  is  denied. 

Upon  the  merits,,  in  addition  to  what  has 
been  stated,  from  the  pleadings  and  proof 
it  very  clearly  appears  that  respondents  and 
Amerlcus  and  wife  have  been  well  acquainted 
and  residents  of  Hillyard,  Wash.,  some  8  or 
10  years.  Persistently,  orally,  and  by  letters, 
respondents  were  requested  to  pay  the  JadK- 
ment,  down  until  the  issuance  of  execution. 
after  which  nothing  was  said  to  them  about 
pajnnent.  Respondents  had  no  actual  notice 
of  the  sherifTs  levy  and  sale  until  the  latter 
part  of  December,  1918,  more  than  3  montlis 
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after  the  expirati«it  o(  the  redemptton  period. 
Upon  learnlne  .ot  the  situation,  on  moxe  than 
one  occasion,  and  as  late  as  January  24, 1919, 
they  offered  ta  pay  and  tendered  cash  suffi- 
cient to  satisfy  the  Judgment,  interest,  costs, 
and  Increased  costs,  and  even  offered  to  pay 
a  reasonable  amount  to  satisfy  appellants  for 
any  trouble  they  had  been  put  to.  The  tender 
was  Anally  rejected  on  January  24,  1919,  and 
the  next  day  Americus  and  wife  made  and 
filed  their  deed  to  Rodlbau^  The  tender 
made  was  kept  good  by  respondent  by  a  de- 
posit in  court  upon  commencing  this  suit  6 
days  later.  There  was  an  outatandfng  mort- 
gage of  $1,000  on  one  piece  of  the  property, 
but  over  and  above  that  the  reasonable  value 
of  all  the  property  included  in  the  sheriff's 
sale  and  deed  was  in  excess  of  f4,000.  One 
piece  of  the  property  was  and  still  Is  die 
residence  of  respondents.  Another  piece 
of  the  property,  of  the  value  of  $2,500,  and 
not  used  as  a  homestead,  nor  for  farming 
purposes,  was  regularly  occupied  by  a  tenant 
of  respondents;  yielding  $16  per  month.  Sub- 
sequent to  the  sheriff's  sale  and  for  months 
after  the  statutory  period  of  redemption, 
Americus  and  wife  stood  silently  by,  with- 
out making  any  demand  or  giving  any  actual 
notice,  and  permitted  respondents  to  pay 
taxes,  special  assessments  for  municipal 
water  mains,  and  for  Imprnving  the  buildings 
on  the  property  In  considerable  sums. 

A  case  very  much  like  this  in  principle 
was  considered  In  Trlplett  v.  Bergman,  82 
Wash.  639,  144  Pac.  899,  wherein  it  was  said: 

"While  the  courts  have  expressed  tbemselvea 
in  various  language,  we  are  of  opinion  that  the 
sum  and  essence  of  the  law  upon  the  question 
involved  in  this  case  is  tbst  there  Is  a  dis- 
cretionary power  vested  in  the  trial  Judge,  and 
where  it  is  made  to  appear  that  the  sale  would 
outrage  the  right  of  a  Judgment  debtor,  if  al- 
lowed to  stand,  his  discretioii  will  not  be 
controlled,  for,  as  is  said  in  Howell  v.  Mc- 
Creery,  7  Dana  (Ky.)  388,  where  a  Judicial 
sale  was  challenged  for  inadequacy  of  the  sum 
bid,  tpnblic  policy  and  the  analogies  of  the  law 
require  that  they  should  be  considered  per  se 
as  in  the  twilight  between  legal  fraud  and  fair- 
ness, and  should  be  deemed  fraudulent,  or  in 
trust  for  the  debtor,  upon  slight  additional 
facts.'  This  case  is  quoted  in  Shroeder  v. 
Yoang,  161  17.  S.  834,  a  case  following  Oraffam 
T.  Burgess,  117  V.  S.  180,  where  the  rule  is 
stated   thus:    'Great  Inadequacy  requires   only 
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slight  drcnmstanees  of  unfairness  in  the  con- 
duct of  the  party  benefited  brtM  nle  to  raise 
the  presumption  of  fraud.' " 

The  Judgment  in  the  preSirait  case  is  entire- 
ly Justified.  The  respondents  acted  promptly 
upon  receiving  notice  that  their  property,  had 
been  sold.  Mr.  Lovejoy  was  a  teiiuisier  in 
the  town  of  Hlllyard,  and  trusted  nearly  all 
his  other  business  to  his  wife,  who  was, 
much  of  the  time,  almost  an  invalid.  After 
the  issuance  of  the  execution,  followed  by  the 
sherUTs  sale,  and  while  the  rights  of  respond- 
ents were  passing  away  by  the  lapse  of  time 
into  the  hands  of  appellant  Americus,  the 
continuous  dunning  theretofore  engaged  in 
was  changed  into  an  apparently  wary  and 
crafty  silence,  bi.u'hly  calculated  to  and  actu- 
ally succeeded  In  lulling. the  respondents  into 
a  sense  of  security  until  the  year  for  re- 
demption passed  by.  Graffam  v.  Burgess, 
117  U.  S.  180,  6  Sup.  Ct.  686,  29  li.  Ed.  839. 
The  Judgment,  'with  interest  and  costs,  could 
have  been  satisfied,  prior  to  the  execution, 
by  garnishment  proceedings  against  the  ten-' 
ant  of  respondents  for  less  than  5  months' 
rental  while  during  the  period  of  redemption 
from  the  sherlfTs  sale  the  amount  of  the 
Judgment,  interest,  and  costs,  and  Increased 
costs,  of  $87.92,  could  have  been  satlstled  by 
less  than  6  months'  rental  from  the  same  ten- 
ant, to  which  appellants,  as  purchasers  at  the 
sherlfTs  sale,  were  entitled  under  the  pro- 
visions of  section  602,  Rem.  Code. 

[2]  The  obviously  studied  course  of  the 
Judgment  creditor  in  refusing  or  falling  to 
pursue  those  plain,  simple,  and  adequate 
ways  to  collect  constitute  in  part  that  un- 
fairness which,  coupled  with  the  shockingly 
inadequate  price  for  which  they  purchased 
at  the  execution  sale,  fully  warranted  re- 
spondents in  their  appeal  to  a  court  of  equity 
for  relief,  under  the  rule  stated  in  Trlplett  v. 
Bergman,  supra.  The  findings  and  conclu- 
sion of  the  trial  court  that  the  quitclaim  deed 
to  Rodlbaugh  was  not  made  In  good  faith 
and  should  be  canceled  were  fully  warranted 
by  the  pleadings  and  other  portions  of  the 
record,  which  require  no  tedtal  or  analysis 
in  this  opinion. 

Judgment  afilrmed. 

HOLCOMB,  G.  J.)  and  PABKES,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 
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ANDERSON  V.  GLENN  at  aL     (No.   I566I.) 

(Snprem*  Court  of  Washington.    July  28, 
1B20.) 

1.  Execntlon  «=9267— Execution  tal«  Of  ferry- 
boat does  not  transfer  debtor's  lloenee. 

Execution  sale  of  ferryboat  and  apparatus 
does  not  transfer  to  purchaser  the  exduslre 
privilege  of  operating  under  authority  of  judg- 
ment debtor's  license,  under  Rem.  Code  1915,  g 
6009,  the  license  being  issued  to  person  operat- 
ing the  ferry,  and  not  to  the  ferryboat  and  «p- 
paiatas. 

2.  Forrles  ^»  1 9— Operation  In  dose  proximity 
to  other  ferry  hold  an  infringement  of  ox- 
olaslvo  iHHvlloie  of  the  latter. 

^e  operation  of  ferryboat  a  distance  from 
place  where  ferry  tras  being  operated  by  li-. 
censee  under  Bem.  Code  1916,  f  5009,  was  an 
infringement  on  the  exdqsiye  priviiege  owned 
by  operator  under  such  license,  though  opera- 
tion of  other  ferry  did  not  interfere  with  liis 
.boat 

D^artment  2. 

Appeal  from  Superior  Court,  Okanogan 
County ;  J^lui  B.  Davidson,  Judge. 

Action  by  A.  Anderson  against  J.  EJ.  Olenn 
and  oHiera.  Judgment  for  plaintiff,  and  de- 
taidants  appeal.    Reversed  and  dismissed. 

J.  Henry  Smith,  P.  D.  Smith,  and  W.  C. 
Brown,  all  of  Okanogan,  for  appellants. 

Wm.  O'Connor  and  W.  C.  Oreaham,  both  of 
Okanogan,  for  respondent 

HOLCOMB,  c.  J.  In  June,  1917,  two  fer- 
ries were  being  operated  across  the  Okaiioe;an 
rirer  at  the  town  of  Monse,  Wash.,  wheb 
plaintiff,  the  operator  of  one  of  the  ferrleds, 
instituted  this  proceeding  to  restrain  defend- 
ants, the  operators  of  the  other,  from  tnter- 
fering  with  the  one  he  was  operating,  and  to 
recover  damages  for  such  alleged  interfer- 
enoe.  Oliis  appeal  Is  from  a  judgment  of  the 
trial  court  awarding  damages  and  the  in- 
junctive relief  prayed. 

One  R.  M.  Acord  originally  owned  the  fer- 
.  ry  now  being  operated  by  respondent,  and  in 
1916  the  sheriff  of  Okanogan  county  levied 
upon  and  sold  this  terry  td  satisfy  a  judg- 
ment held  against  Acord  by  tite  Spokane 
Merchants'  Association.  It  seems  that  this 
ctncem  purchased  the  ferry  at  the  execution 
sale,  and  in  March,  1917,  sold  It  to  respond- 
ent, Anderson,  who  undertook  to  operate  It. 
He  did  not,  however,  procure  a  license  to  do 
this  until  May  8,  1917,  at  which  time,  under 
an  order  of  the  county  commissioners  of 
■  Okanogan  county,  the  county  auditor  Issued 
to  him  a  license  to  operate  and  maintain  the 
ferry  at  Monse.    At  this  time  appellants  were 


already  operating  tiieir  ferry  t  the  same 
place  under  a  license  therefor,  Issaed  to  ap- 
poOant  Glenn  under  date  of  S>>bruary  T,  1917 ; 
be  having  compiled  wlOi  the  requirements  of 
the  statute  resting  to  the  giving  of  noUoe  of 
intention  to  apply  for  a  license.  Tbere  la 
testimony  by  two  of  the  county  commission- 
ers and  by  the  deputy  county  attorney  to  the 
effect  that,  at  the  time  of  the  hearing  upon 
Glenn's  application  for  a  license,  attention 
was  called  to  the  fact  that  a  ferry  (the  old 
Aoord  ferry)  was  already  being  operated,  by 
Anderson  at  the  place  in  question;  that  they 
nndwstood  that  the  license  ianed  to  Glenn 
was  not  to  Interfere  with  the  operation  of  a 
ferry  by  any  one  else  at  this  p(rfnt ;  and  that 
the  license  was  not  given  to  Glenn  to  the  ez- 
Glarton  of  any  other  person.  But  the  statute 
(Rem.  Code,  |  6009)  provides  that>— 

"Every  person  licensed  to  keep  a  ferry,  ac- 
cording to  the  provisions  of  this  artide,  shall 
have  the  exdusive  privilege  of  transporting 
all  persona  and  property  over  and  across  the 
stream     where     such     ferry    is     established. 

[1]  The  operation  by  Anderson  of  his  ferry 
before  this  time  was  not  under  authority  of  a 
license  issued  to  him.  The  license  was  not  to 
the  ferryboat  and  apparatus,  but  to  the  per- 
son operating.  The  execution  sale  transfer- 
red the  personal  property,  but  not  the  person- 
al privilege.  After  the  county  commissioners 
bad  issued  a  license  to  Glenn  in  February, 
they  could  not  properly  issue  one  to  Anderson 
In  May.  Glenn's  right  was  exclusive,  under 
the  section  of  the  statute  quoted,  the  provi- 
sion of  law  to  that  effect  becoming  an  effec- 
tive provision  of  his  license  the  same  as  If  in- 
corporated therein. 

[21  Resiwndent  says  he  is  not  attempting  to 
enjoin  appellants  from  operating  their  ferry 
at  some  other  place,  and  claims  that  by  mov- 
ing their  cable  and  other  appliances  a  short 
distance  away  from  his  on  both  banks  of  the 
river  appellants  can  operate  their  fcnry  with- 
out interfering;  with  his  boat  But,  under  ttie 
statute,  Tis  we  have  seen,  there  was  an  exclu- 
sive privilege  to  maintain  a  ferry  at  this 
place,  aiid  this  privilege  belonged  to  appel- 
lants. Even  were  the  cable  and  other  appur- 
tenances of  either,  party  to  the  controversy 
moved  so  as  to  permit  the  operation  of  t>otb 
ferryboats  without  either  <Mie  interfering 
with  the  other,  still  the  proximity  of  the  two 
ferries  would  be  such  as  to  Infringe  upon  the 
exclusive  privilege  assured  by  the  statute  to 
the  person  rightfully  operating  his  tesery. 

It  follows  that  the  judgment  of  the  trial 
court  mnst  be,  and  It  is,  reversed,  and  the 
cause  dismissed. 

BRIDGES,  FULLEBTON,  MOTJNT,  and 
TOLMAK,  J  J.,  concur. 
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WALLACE  ft  n.  V.  WALLACE  At  aL 
(No.  15727.) 

(Supreme  Court  of  WashiiiKton.    J11I7  26, 
1920.) 

lapravaMaato  9s»4(4)  —  No  rlfkt  to  lion  for 
Inprovemant*  by  lleeinees. 
Where  plaintiff  allowed  hia  parenti  and 
their  family  to  go  on  hia  land,  and  they  con- 
atracted  improTementa,  and  plaintiff  thereafter 
broDgbt  an  action  to  quiet  title  and  to  recover 
poeaeaaion,  the '  parenta  are  not  entitled  to  a 
lien  on  the  property  for  the  value  of  the  im- 
provementa  under  Hem.  Code  l&lti,  |  797,  on 
the  theory  that  they  had  held  under  color  of  ti- 
tle or  adversely,  though  the  family  and  surviv- 
ing  parent  are  entitled  to  a  reasonable  time 
vithin  which  to  remove  the  improvementa,  as 
they  were  made  with  plaintiffs  consent. 

Department  2. 

Appeal  from  Superior  Court,  YaUma  Coun- 
ty; George^-Holden,  Judge. 

Action  by  Jotm  H.  Wallace  and  Joaepbioe 
Wallace,  bis  wifA,  against  Ellen  Wallace,  a 
widow,  and  Walter  Wallace  and  otliera. 
From  that  part  of  the  Judgment  quieting 
pUilntifrB'  title,  etc.,  and  which  subjected  the 
land  to  a  lien  for  Improvements,  plaintiffs 
appeal.  Reversed  and  remanded,  wttti  direc- 
tions. 

W.  A.  Funk,  of  Sunnyside,  and  Oeo.  H. 
Bummens,  of  Seattle,  for  appellants. 
O.  Ii.  Boose,  of  Sunnyside,  for  respondents. 

MOUNT,  J.  This  action  waa  brought  by 
the  appellants  to  qnlet  title  and  recover-pos- 
•ession  of  a  certain  tract  of  land  In  Yakima 
county.  The  complaint  is  in  the  usual  form. 
The  defendants  answered,  denying  title  and 
right  of  possession  in  the  plaintiff,  claiming 
an  undivided  one-half  interest  in  themselves. 
On  these  issues  the  case  was  tried  to  the 
court  without  a  Jury,  and  resulted  in  findings 
to  the  effect  that  the  plaintiff  was  the  owner 
aad  entitled  to  the  possession.  Thereafter 
the  defendanta  applied  to  the  court  for  leave 
to  reopen  the  case  and  Introduce  further  evi- 
dence. This  motion  was  granted,  and  the 
court  received  further  evidence  relating  to 
the  value  of  improvements  which  had  been 
placed  upon  the  prii^rty,  and  finally  entered 
a  decree,  adjudging  that  the  plaintiff  was 
the  owner  of  the  property  and  entitled  to  the 
possession  thereof,  but  that  the  defendants 
were  entitled  to  a  lien  upon  the  property  for 
$1,600,  the  value  of  improvements  placed 
thereon  by  the  defendants.  The  plaintiff  has 
appealed  from  that  part  of  the  decree,  which 
adjudged  that  the  defendants  were  entitled 
to  a  Hen  of  $1,500  on  account  of  Improve- 
ments placed  upon  the  land. 

The  facts  In  the  case,  as  shown  by  the  evi- 
dence,   are  substantiaUy   as   follows:     The 
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platotlff  is  the  son  of  mien  Wallace  and  John 
A.  Wallace,  now  deoeased.  He  la  the  broth- 
er of  the  other  defendants.  In  the  year  1903 
the  plaintiff  Jcdin  H.  Wallace  and  one  Rich- 
ard Griffiths  purchased  the  land  in  contro- 
versy. John  H.  Wallace  at  that  time  was  a 
single  man,  living  with  his  parents  in  the 
town  of  Cle  Elam.  Be  afterwards  purchased 
the  Interest  of  Ifr.  Grlfflths.  John  H.  Wal- 
lace and  his  father  were  both  worldng  in  jthe 
coal  mines  at  that  place.  The  father  was  In- 
jured and  was  unable  to  work.  John  H. 
Wallace  then  told  his  father  and  mother  that 
they  might  move  upon  this  tract  of  land  and 
occupy  It  as  a  home  until  the  family  was 
grown  upw  His  father  and  mother  and  fam- 
ily In  190i  moved  upon  the  property.  This 
property  at  that  time  was  In  a  raw  state,  ex- 
cept aix  acres  which  had  been  planted  to  al- 
falfa. There  were  no  buildings  of  any  conse- 
quence upon  the  land.  When  the  family 
moved  upon  the  land  they  built  a  dwelling 
and  some  small  buildings,  and  afterwards  im- 
proved all  the  land  by  putting  it  into  culti- 
vation. After  they  had  lived  there  tor  a 
short  time  John  A.  Wallace,  the  father  of  the 
appellant,  died.  The  family  continued  to  re- 
side upon  the  land,  and  improved  and  culti- 
vated it  without  paying  rent  until  the  year 
1914.  After  that  time  the  appellant  received 
one-half  the  crop  as  the  rental  value  of  the 
property.  In  the  year  1918,  when  all  the 
children  were  of  age  except  one,  who  was  yet 
a  minor,  some  disagreement  arose  between 
the  appellant  and  his  mother  and  brothers  in 
regard  to  the  manner  in  which  the  farm  was 
cultivated.  Thereupon  the  appellant  leased 
the  land  to  another  party,  and  the  respond- 
ents refused  to  give  possession  to  the  other 
party,  and  this  action  was  brought,  with  the 
result  as  hereinbefore  stated. 

The  single  question  in  the  case  Is,  Are  the 
respondents  entitled  to  recover  the  value  of 
the  Improvements  placed  upon  the  property 
during  the  thne  they  were  in  possession  t 
It  is  plain  from  the  evidence  that  not  (mtll 
this  action  was  brought  did  the  respondents 
claim  title  thereta  Their  sole  defense  to 
the  complaint  was  that  they  were  owners  of 
an  undivided  one-half  Interest  When  the 
court  found  that  they  were  not  owners,  then 
they  sought  to  subject  the  pnw^rty  to  a  lien 
for  alleged  Improvements.  The  statute.  Rem. 
Code  1916,  at  section  797,  provides  that,  hi 
an  action  for  the  recovery  of. real  property 
upon  which  permanent  improvements  have 
been  made  by  those  holding  in  good  faith 
imder  color  or  claJm  of  title  adversely  to  {he 
plaintiff,  the  value  of  such  Improvements 
must  be  allowed  as  a  counterclaim  to  the  de- 
fendants. While  it  was  claimed  upon  the 
original  trial  that  the  respondents  owned  an 
undivided  one-half  interest,  it  Is  plain  from 
the  evidence  that  such  claim  was  not  made 
in  good  faith  under  color  or  claim  of  title 
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advM-ady  to  appellant.  11>ey  knew,  from 
the  time  they  wait  into  possession  of  tbe 
property  until  this  action  was  brought,  tHat 
they  were  there  by  the  kindness  of  the  appel- 
lant. They  knew  the  condition  of  the  prop- 
erty at  the  time  they  went  upon  It  They 
knew  It  would  require  Improvements  to  be 
made  before  the  property  could  produce  a 
living  for  them.  They  made  improvements 
foi;  their  own  use,  and  occupied  the  property 
for  a  period  of  about  12  years  without  paying 
any  rent  therefor.  It  la  conceded  that  the 
appellant  paid  all  the  taxes,  and  at  least 
paid  something  toward  the  Improvements. 
The  Improvements  which  were  placed  upon 
the  property  were  for  the  use  and  benefit  of 
the  respondents.  During  both  trials  tbe  ap- 
pellant made  no  claim  to  the  little  dwelling 
which  was  placed  upon  the  property,  but 
stated  that  he  bad  no  objection  to  bis  moth- 
er removing  the  dwelling.  We  are  satisfied 
from  all  the  evidence  In  the  case  that  these 
Improvements  were  not  placed  upon  the  prop- 
erty because  respondent  claimed  In  good  faith 
to  own  the  property,  but  were  placed  there 
simply  for  their  use  during  the  time  they 
should  remain  in  possession  of  the  property. 
The  rule  is  stated  in  22  Cyc.  p.  8,  as  fol- 
lows: 

'  "It  Is  now  well  settled  that  where  an  im- 
provement, such  as  a  building,  is  put  upon  the 
land  of  another,  by  his  permission,  under  an 
agreement  or  understanding  that  it  may  be  re- 
moved at  any  time,  it  does  not  become  a  part 
of  the  real  estate,  but  continues  to  be  person- 
alty, and  the  property  of  the  person  making  it; 
and  it  is  immaterial  what  is  tbe  purpose,  size, 
material,  or  mode  of  its  construction.  And  if 
tbe  improvement  is  made  by  tbe  owner's  per- 
mission, an  agreement  that  it  shall  remain  the 
property  of  the  person  making  it  is  implied  in 
the  absence  of  any  other  facts  or  drcumstanc- 
es  showing  a  different  intention.  Bnt  this  is 
not  a  necessary  implication  from  such  permis- 
sion, and  will  not  be  drawn  when  a  different 
intention  is  indicated  by  an  express  agree- 
ment between  tlie  parties,  or  from  the  interest 
of  tbe  party  making  the  improvement  or  Us 
relation  to  the  title  to  the  land." 

See,  also,  PhUllps  y.  Reynolds,  20  Wash. 
874,  B5  Pac.  316,  72  Am.  St.  Rep.  107. 

We  think  the  record  is  clear  to  the  ^ect 
that  these  Improvements  were  made  upon 
this  property  by  consent  of  the  appellant  for 
the  use  and  benefit  of  the  respondents  while 
upon  the  land.  This  being  so,  the  trial  court 
Improperly  allowed  a  lien  upon  the  land  for 
the  value  of  the  improvements,  which  con- 
sisted of  a  dwelling  bouse  and  some  out- 
houses of  no  particular  value  to  tbe  land. 
The  trial  court  was  right  upon  its  first  Judg- 
ment, to  the  effect  that  the  respondents 
should  have  a  certain  time  in  which  to  pe- 
move  the  dwelling  house  which  they  had  con- 
structed upon  the  land.  The  appellant  made 
no  objections  to  this  claim;    In  fact,  c6n- 


ceded  the  right  of  the  re^tondtels,  it  tbef 
desired' to  remove  the>  dwelling. 

The  part  of  the  Judgment  appealed  from  is 
therefore  reversed,  and  the  cause  remand^ 
with  Instructions  to  the  lower  court  to  enter 
a  decree,  giving  the  respondents  a  reasonable 
time  in  which  to  remove  the  building  If  they 
desire  to  do  so. 

HOLCOMB,  C.  J.,  and  TOLMAN,  FULLEK- 
TON,  and  BRIDGES,  JJ.,  concur. 


(Ill  Wash.  668) 
HUNTER  V.  RAPFORD  et  al.     (No.  15858.) 

(Supreme  Ourt  of  Washington.    July  22, 
1920.) 

I.  Safe*  «s»n7— Where  time  was  daotared  of 

essence,  breach  warranted  rescission. 

Where  a  contract  for  tbe  sale  of  a  hotel 
dated  September  7,  declared  that  time  was  of 
the  essence,  .and  provided  for  delivery  of  pos- 
session on  tbe  10th  of  September,  and  that  if 
title  could  not  be  mad^  good  in  10  days,  the 
agreement  should  be  void,  the  inability  of  the 
defendant  to  convey  on  the  16th  of  September 
because  he  had  not  yet  acquired  title  warranted 
the    buyer  in   rescinding   the    contract. 

Z.  Sales  €=3392— Tender  unnecessary  where  It 
would  be  vain. 
Though  the  contract  for  the  sale  of  a  hotel 
made  delivery  of  possession  and  payment  con- 
current acts,  the  buyer  need  not  tender  pay- 
ment in  .order  to  recover  earnest  money  paid 
for  the  seller's  failure  to  perform  within  the 
time  limited)  where  it  was  known  that  he  was 
ready  and  willing,  but  the  defendant  seller  did 
not  have  title,  and  so  could  not  at  that  time 
convey. 

Department  2. 

Appeal  from  Superior  Court,  E^ing  County ; 
John  S.  Jurey,  Judge. 

Action  by  B.  B.  Hunter  against  George 
W.  Tbome  and  S.  S.  Barash  and  S.  P.  Bar- 
asl;,  doing  business  as  the  Seattle  Hotel 
News,  and  Colin  O.  Radford  and  Jane  Doe 
Radford,  his  wife.  After  dismissal  of  the 
action  as  to  defendants  first  named,  plaintiff 
had  Judgment,  and  defendants  Radford  ap> 
peal.    Affirmed. 

Tuck  &  Hyland  and  Wm.  C.  Keitb,  all  of 
Seattle,   for  appellants. 

Howard  O.  Duxk,  of  Seattle,  for  respond- 
ent 

MOUNT,  J.  In  September,  1918,  El.  R, 
Hunter  entered  into  a  written  contract  with 
the  Seattle  Hotel  News,  acting  an  agent  for 
Colin  O.  Radford,  as  follows,  omitting  im- 
material portions: 


asoToT  Dtber  caSM  see  aam«  topic  and  KBY-NUMBBR  In  aU  Ker-Numbered  Dlaests  and  Indezw 


Digitized  by 


Google 


Wa8l>4  H1XNTEB  ▼. 

"ScatUe,  Waah.,  Sept.  7,  1018. 

"Beceired  of  E.  R.  Hunter  two  thousand  dol- 
lars as  earnest  money  and  in  part  payxnent  for 
the  purchase  of  certain  personal  property  in 
Mnltnomah  county,  Oregon,  particnlarly  de- 
scribed as  follows:  All  furniture,  equipment, 
fixtures,  electric  bus,  leasehold  of  Cornelius 
Hotel,  Park  and  Alder  streets,  Portland,  for 
thirteen  years  at  $890.00  per  month,  together 
with  all  improyements  thereon,  which  we  have 
this  day  sold  to  the  said  E.  B.  Hunter  for  the 
total  purchase  price  of  thirty -five  thousand 
($35,000.00)  dollars  on  the  foUowing  terms, 
to  wit:  Two  thousand  ($2,000.00)  dollars  as 
herein  receipted  for,  eight  thousand  dollars  on 
date  of  possession  on  or  before  September  16, 
1918,  and  balance  of  $26,000.00  in  monthly 
payments  of  $600.00  per  month  until  satisfied, 
with  interest  on  balance  of  7  per  cent,  per  an- 
num, payable  semiannually.    •    •    • 

"It  is  agreed  that  if  the  title  to  said  prop- 
erty is  not  good  or  cannot  be  made  good  in 
ten  days,  or  if  the  owner  does  not  approve  of 
the  above  sale,  this  agreement  is  void,  and  the 
earnest  money  herein  receipted  for  shall  be  re- 
funded, but  if  the  title  to  said  property  is  good 
and  the  above  sale  is  approved  by  the  owner, 
and  the  purchaser  neglects  or  refuses  to  com- 
ply with  any  of  the  conditions  of  this  sale,  then 
the  earnest  money  herein  receipted  for  shall 
be  forfeited  as  liquidated  damages  to  the  owner 
of  said  property.    *   .•    ♦ 

"Time  is  the  essence  of  this  contract. 

"Seattle  Hotel  News. 
"By  S.  P.  Barash. 

"I  hereby  agree  to  purchase  the  above  prop- 
erty on  the  above  terms.  B.  B.  Hunter." 

On  the  16tb  day  of  September  Mr.  Hunter 
employed  a  manager  for  the  hotel,  and  sent 
him  from  Seattle  to  Portland  to  receive  the 
property  on  the  16th  day  Af  September.  Attet 
this  manager  had  gone  to  Portland  fhe  agent 
in  Seattle  Informed  Mr.  Hunter  that  the  own- 
er of  the  building  would  not  be  ready  to  de- 
liver possession  on  tbe  16th,  bat  that  he 
would  be  ready  to  do  so  very  shortly.  On 
the  23d  of  S^tember,  1918,  Mr.  Barash,  the 
agent  in  Seattle,  Informed  Mr.  Hunter  that 
the  owners  of  the  hotel  were  ready  for  him 
to  take  poesession.  Thereupon  Mr.  Hunter 
procured  $8,000  from  the  bank  In  Seattle, 
and  he  and  Mr.  Barash  went,  to  Portland 
for  the  purpose  of  closing  the  oontract. 
When  they  arrived  in  Portland  Mr.  Hunter 
was  informed  that  possession  could  not  be 
given  at  that  tbne.  He  waited  until  tlie 
27th  day  of  September,  wheb  he  demanded 
the  return  of  his  mcxiey  because  pcesesslon 
of  the  hotel  had  not  been  given.  Thereafter 
he  brought  this  action  to  recover  the  d^jtosit 
of  $2,000  wbidi  be  bad  paid  at  the  time  tbe 
eontra?t  was  entered  Into.  The  agents, 
George  W.  Thome,  8.  S.  Barasli,  and  8.  P. 
Barasb,  doing  business  as  the  Seattle  Hotel 
News,  and  Mr.  Badford  and  bis  wife  were 
all  made  partleA. 

[1,  2]  After  Issues  were  Joined  the  case  was 
tried  to  tbe  court  without  a  Jury.  Upon  tbe 
trial  of  tbe  case,,  when  it  appeared  that  tbe 
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$2,000  bad  been  paid  orer  to  Mr.  Radford, 
who  was  supposed  to  be  the  owner  of  the 
property,  and  when  it  appeared  that  Mr. 
Radford  bad  approved  the  contract,  tbe 
agents  were  dismissed  from  the  action.  The 
trial  proceeded  as  against  Mr.  Badford  and 
wife,  and  resulted  in  a  Judgment  in  favor  of 
the  plaintiff  Mr.  Hunter  for  $2,000.  The  de- 
fendants Badford  and  wife  have  appealed 
from  that  Judgment 

On  tbe  trial  of  the  case  the  evidence  was 
conclusive  to  the  effect  that  Mr.  Hunter  had 
paid  the  $2,000  at  tbe  time  tbe  contract  was 
signed;  that  he  went  to  Portland  with  tbe 
agent  who  prepared  and  signed  the  contract; 
that  he  took  $8,000  along  with  him,  which 
fact  waa  known  to  this  agent,  for  the  purpose 
of  obtaining  possession  of  the  property  on 
tbe  16th  or  later,  if  it  could  be  given.  When 
be  arrived  in  Portland  Mr.  Hunter  learned 
that  title  to  tbe  property  had  not  been  ac-. 
quired  by  Mr.  Badford,  and  Mr.  Badford  was 
not  in  a  position  to  ddlver  possession.  Mr. 
Hunter  waited  until  Sei>tember  27,  and  then 
wihen  possession  was  not  offered  bim  he 
demanded  the  return'  of  his  $2,000,  wbldi 
was  refused.  The  defense  was  that  the  time 
was  extended  until  October  1,  and  that  after 
October  1  Mr.  Hunter  himself  defaulted  in 
the  payment,  and  therefore  under  the  con- 
tract he  was  not  entitled  to  the  return  of 
his  $2,000.  Whether  or  not  there  was  an 
extension  of  time  was  a  disputed  question. 
Mr.  Hunter  testified  positively  that  be  made 
no  agreement  to  extend  the  time  to  October 
1.  Mr.  Badford,  on  the  other  hand,  testified 
that  there  was  an  agreement  to  that  effect. 
Upon  this  disputed  testimony  the  trial  court 
was  of  the  opinion,  we  think  correctly,  that 
there  was  no  extension  of  the  time  to  October 
1  in  which  the  contract  should  be  performed. 

The  contract  upon  its  face  was  to  be  per- 
formed within  10  days,  namely,  on  Septem- 
ber 16,  1918.  It  provided  that  time  was  the 
essence  of  the  contract.  Tbe  contract .  also 
provided  that  $8,000  was  to  paid  on  the  date 
of  possession,  and  that  if  tbe  title  to  s&id 
property  is  not  good  or  cannot  be  made  good 
in  10  days  this  agreement  is  void.  We  think 
there  can  be  no  escape  from  the  conclusion 
that  after  the  16th  day  of  September,  1918, 
if  Mr.  Hunter  was  not  put  in  possession  of 
the  property,  be  was  entitled  to  his  $:2,000 
back:  Ue  was  not  put  in  possession  of  the 
property  within  that  time,  and  be  therefore 
had  a  right  to  rescidd  the  contract  at  any 
time.  He  did  so  on  the  27tb  day  of  Sep- 
tembei:.  It  is  argued  by  tbe  appellants  that 
before  the  respondent  was  entitled  to  rescis- 
sion it  was  his  duty  to  tender  the  payment 
of  $8,000.  We  think  according  to  the  terms 
of  the  contract  the  $8,000  was  not  due  until 
possession  was  given,  but  if  we  concede  fo^ 
tbe  purposes  of  tliia  case  that  the  delivery 
of  possession  and  the  tender' of  payment  were 
concurrrait  acts,  the  evidence  clearly  shows 
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ftet  Mr.  Hviiter  had  tbe  money  in  bis  po«- 
MntoQ  with  whldi  to  make  tbe  payments, 
and  Mr.  Baraah,  the  agent  of  the  appellant, 
knew  thla  fact,  and  knew  that  Mr.  Hunter 
was  In  Portland  for  the  purpose  of  taking 
poflseaslon,  and  ap  nntU  the  27th  day  of 
September  the  appellant  was  not  In  a  posl- 
tioh  to  deliver  possession,  because  he  at  that 
time  had  not  acquired  the  right  of  pooseasion 
of  the  property,  and  did  not  do  so,  according 
to  his  own  evidence,  until  October  1,  ISIS. 
Under  these  circumstances  It  was  not  neces- 
sary for  tbe  respondent  to  tender  the  ^,000 
and  demand  poaaesalon,  because  it  was  known 
that  appelant  at  that  time  could  not  d^ver 
possession. 

The  Judgment  of  the  trial  court  was  dear- 
ly right,  and  is  therefore  affirmed. 

HOIiCOMB,  O.  J.,  and  DTJIiLBRTOM,  TOI<- 
MAN,  and  BBIDGBS,  33.,  concur. 


(Ua  Wash.  60) 

PEARSON  V.  M.  G0TT8TEIN  INV.  CO. 
•t  at.     (NO.  15787.) 

(Supreme  Court  of  Washingt(Mi.    Aug.  8, 1020.) 

I..  Appeal  and  error  «s>265(l),  1009(1)— Find- 
ings In  equity  suit  oonoluslve,  and  not  review- 
able unless  excepted  to. 
Though  findings  are  not  necessary  in  a  suit 
in  equity,  as  in  law  sctions,  when  tbe;  are  made 
in  such  a  suit  they  are  as  conclusive  on  ap- 
peal as  In  law  actions,  and  cannot  be  reviewed 
nnless  excepted  to. 

2.  Appeal  and  error  «=3273  (9)— General  ex- 
ceptions to  refusal  to  requested  findings  not 
sufflolent. 

A  mere  genera]  exception  is  not  sufficient 
to  warrant  a  review  of  the  findings  of  fact, 
whether  such  exception  is  to  the  findings  as 
made,  or  to  the  refusal  by  tbe  court  to  make 
Ibidings  reqnested  by  appellant. 

3.  Pleading  «s>l42  —  Statement  plaintiff  haB 
forfeited  rights  held  not  to  Invalidate  plead- 
ing of  set-off. 

Where  the  answer  to  a  suit  for  tbe  balance 
due  on  a  construction  contract  and  foredosnre 
of  lien  therefor  alleged  damage  in  excess  of 
tbe  balance  due  the  contractor  because  of  his 
Inattention  to  the  work,  a  statement  therein 
that  contractor  had  forfeited  bis  right  to  com- 
pensation was  merely  an  allegation  of  conclu- 
sion, not  an  attempt  to  set  up  a  forfeiture, 
and  does  not  invalidate  the  answer. 

Department  L 

Appeal  from  Superior  (Tonrt,  King  Coun- 
ty;   King  Dlkeman,  Judge. 

Action  by  Alexander  Pearsmi  against  the 
H.  Gtottsteln  Investment  Company  and  oth- 
ers, to  recover  the  balance  due  on  a  con- 
struction contract  and  foreclose  a  lien  ther»- 


tor.    Judgment  for  deffendants,  and  idalntlff 
appeals.    Affirmed. 

Arthur  0.  Dresbach,  of  Seattle,  for  ap- 
pellant 

Preston,  Tborgrimson  A  Tumw,  of  Seattle^ 
for  respondents. 

PABKESl,  J.  The  plalntifl,  Pearson,  sedu 
recovery  from  the  defendants  of  the  sum  of 
$2,407JS2  as  a  balance  claimed  to  be  due 
him  upon  a  construction  contract  for  the 
remodeling  of  the  Interior  of  a  large  busi- 
ness block  owned  by  the  defendants,  situat- 
ed In  the  business  district  of  Seattle;  and 
also  the  foreclosure  of  a  lien  upon  the  prop- 
erty, claimed  by  the  plaintiff  by  virtue  of 
tbe  performance  of  the  contract  Trial  in 
the  superior  court  for  King  county  result- 
ed in  flndlnga  and  Judgment  in  favor  of  tbe 
defendants  denying  any  recovery,  from  which 
the  plaintiff  has  appealed  to  this  court 

The  contract  provided  that  appellant 
should  famish  aU  material,  and  cause  to  be 
performed  all  labor  necessary  for  the  com- 
pletion of  the  improvement  according  to 
plans  and  specifications  prepared  by  archi- 
tects; that  respondents  should  pay  to  ap- 
pellant the  cost  of  all  the  material  and  labor 
"at  the  lowest  market  rates,"  and  8  per 
cent,  additional  as  bis  compensation  for 
carrying  the  Improvement  to  completion;  and 
"that  the  contractor  (appellant)  shall  pnsh 
the  work  to  completion  as  rapidly  as  pos- 
sible." The  improvements  being  completed 
by  appellant  at  a  cost  to  him  of  $52,425.53, 
and  appellant  daiming  a  balance  due  him 
I  from  respondents,  upon  the  contract  and 
his  percentage  compensation,  of  $2,407.62, 
they  have  defended  and  resisted  appellant's 
claim,  upon  the  ground.  In  substance,  that 
by  reason  of  appdlanfs  inattention  to  tbe 
work  Its  completion  was  delayed  beyond  a 
reasonable  time  for  oomplettoo,  to  their  dam- 
age, especially  in  the  loss  of  rents  they 
would  have  received  In  excess  of  the  amoant 
of  his  claim  of  balance  due  on  the  contract, 
had  the  Improvement  been  completed  widiin 
such  reasonable  time,  making  the  rooms  of 
the  building  available  for  renting.  The  trial 
court  made  findings  of  fact  fully  covering 
the  substantial  Issues  of  the  controversy, 
which  we  regard  as  dearly  supporting  the 
conclusion  that  the  Inattention  to  the  work 
Oo  the  part  of  appellant  did  result  in  an 
nnreascmable  delay  in  its  completion,  re- 
sulting in  respondent's  damage  in  a  sum 
greater  than  the  balance  claimed  by  tdm, 
which  findings  therefore  dearly  support  tbe 
Judgment  denying  recovery.  No  exertion 
whatever  was  taken  to  tbe  flDdlng  in  ap- 
pellant's behalf.  A  general  exception  was. 
however,  taken  to  the  refusal  of  the  court 
to  make  findings,  10  in  all,  requested  by 
counsel  for  appellant  whidi  general  excep- 
tion  Is  evidenced  in   the  record   by   these 
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words,   "Plaintiff  dtlly   excepted   thereto/*  ■ 
Indoned  at  the  foot  of  the  requested  findings. 

[1]  AccmrdlBg  to  onr  repeated  holdings, 
finding  of  fact  made  by  a  trial  court  are 
ooBdnslTe  upon  appeal,  nnleas  dnly  excepted 
to.  While  this  is  a  snlt  In  equity  wherein 
findings  are  not  necessary  as  In  law  actions, 
when  they  are  made  In  each  a  suit,  they  be- 
come as  condnslve  upon  appeal  as  wh» 
made  In  a  law  action.  Yakima  Grocery  Co. 
T.  Benolt,  66  Wash.  208,  105  Pac.  476;  Hagen 
▼.  Bolcom  MUls,  74  Wash.  462,  476,  133  Pac. 
1000, 184  Pac.  1061;  Harbican  ▼.  (Aamberlln, 
82  Wash.  666,  144  Pac.  717;  Yarbroogb  v. 
FeUissler,  83  Wash.  4»,  146  Pac.  81 ;  Beeler 
▼.  Barr,  90  Wash.  208,  166  Pac.  1040;  Ready 
T.  McGUUvray,  186  Pac.  902. 

[I]  It  is  equally  plain  under  oar  decisions 
that  sudi  a  general  exception  as  we  have 
here  is  not  soffldent,  when  directed  to  a 
namber  of  findings  covering  the  whole  case 
upon  the  merits,  to  call  for  a  review  of  the 
evidence  to  determine  questions  of  fact  up- 
on appeal,  and  this  is  true  whether  exception 
be  taken  to  the  findings  made  by  the  court  or 
to  tbe  r^nsal  of  the  court  to  make  a  number 
of  requested  findings,  as  was  done  in  this 
case.  In  Pederson  v.  nUrich,  60  Wash.  211, 
96  Pac.  1044,  it  was  said: 

"No  exceptions  either  to  findings  made  «r  to 
those  requested  and  retnsed  appear  in  Ute  ree> 
ord.  In  their  reply  brief  die  appellants  con- 
cede that  the  on^  mention  of  any  exceptions 
being  taken  appears  in  the  certificate  of  the 
trial  Judge  to  tbe  statement  of  facts  as  fol- 
lows: That  the  findings  of  fact  and  condn- 
sions  of  law  hereto  attached  vere  the  ones 
proposed  by  defeodanta  and  rejected  and  re- 
fnsed  by  the  court,  and  exception  allowed  there- 
to.' This,  if  eoneeded  to  be  an  attempt  at  ex- 
ceptions to  findings  requested,  will  not  se- 
cure a  review  of  the  evidence,  as  a  general  ex- 
ception to  all  findings  made,  or  all  findings  re- 
quested and  refused,  is  inaufiicient  for  any  such 
purpose."  Crowe  &  Co.  v.  Brandt,  60  Wash. 
490,  97  Pac.  608;  Pender  v.  McDonald,  64 
Wash.  130, 102  Pac.  1026;  Takima  Grocery  Co. 
V.  Benolt,  66  Wash.  208,  106  Pac.  476;  Sno- 
homish River  Boom  Co.  ▼.  Great  Northern  By. 
Co.,  tfT  Wash.  688,  107  Paci  848;  Meacham  v. 
Seattie,  60  Wash.  238, 124  Pac.  1125;  Sallaske 
V.  Fletcher,  78  Wash.  698,  47  L.  B.  A.  (N.  S.) 
820,  Ann.  Oas.  1014D,  760. 

We  conclude,  therefore,  that  we  must  view 
the  facts  as  found  by  the  trial  court  We 
deem  it  not  out  of  plice,  however,  to  here 
observe  that  a  perusal  of  the  short  abstract 
convinces  us  that  our  disposition  of  the  case 
upon  its  merits  would  be  in  respondent's 
favor,  even  if  it  were  necessary  for  ns  to 
discuss  the  merits. 

[t]  While  counsd  for  appellant  seems  to 
make  his  principal  contention  upon  the 
merits  of  the  case  in  the  light  of  the  evi- 
dence, he  also  makes  contention  that  the  de» 
fense  of  damages  by  way  of  set-off  as 
against    appellant's    dalm    was    not    well 
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pleaded.  It  is  tme,  as  ooanad  points  ont, 
that  respondents  pleaded  in  their  affirmative 
answer  in  the  eonduding  paragraph  thereof 
that  appellant  has  "forfeited  any  right  to 
compensation."  This,  however,  is  only  plead- 
ing a  conclusion,  which  in  the  light  of  the 
preceding  allegation  can  only  mean  that  the 
damages  which  respondents  claim  to  have 
been  caused  by  appellant's  neglect  of  the 
work  exceeds  the  amount  of  appellant's 
dalm.  It  Is  not  the  pleading  of  a  technical 
forfeiture,  as  counsel  for  appellant  seems  to 
argue.  We  think  tide  cont«ition  is  not  wdl 
grounded. 
The  Judgment  la  affirmed. 

HOLCOHB,  O.  J.,  and  MAIN,  MACKIN- 
TOSH, and  MITCHELL,  JJ.,  concur. 


(lU  Wash.  «86) 

CARTWRIQHT  et  af.  v.  HAMILTON  et  n. 

(No.  15888.) 

(Supreme  Court  of  Washington.  Jaly  26, 
1020.) 

1.  Bonndariss  «=997(l)— Evidanee  held  to  show 
that  fanoe  was  act  a  division  Has  feaee.  ' 

In  action  to  establish  boundary  line,  evi- 
dence held  to  show  that  fence  was  not  con- 
structed as  a  division  line  fence,  but  was  con- 
structed sdely  to  indose  defendant's  land  at  a 
time  when  such  land  was  separated  from  plain- 
tilTs  land  by  a  public  road. 

2.  Adverse  possession  «=>57— Evidenoe  held  not 
to  show  acqalssoenoe  la  faaee  as  dividing 
llae  for  statatory  period. 

In  action  to  establiih  boundary  line,  evi- 
dence held  not  to  prove  that  defendant  ac- 
quiesced in  or  treated  any  part  of  his  fence,  not 
originally  conitnicted  as  a  division  line  fence, 
as  marking  the  dividing  line  between  plaintiff's 
and  defendant's  land  for  the  period  of  the  stat- 
ute of  limitations. 

3.  Appeal  and  error  «=3lOI  1(1)— Finding  oa 
eonfllcting  evidenee  not  disturbed. 

Trial  court's  finding  on  conflicting  evidence 
win  not  be  disturbed. 

Department  2. 

Appeal  from  Superior  dourt,  Spokane 
County;   Bruce  Blake,  Judge. 

Action  by  Mary  A.  Cartwright,  fonaerly 
Mary  A.  Thompson,  and  husband,  against 
William  Hamilton  and  others.  From  the  de- 
cree roidered,  plaintiffs  appeal.    Affirmed. 

Fred  J.  Cunningham,  of  Spokane,  for  ap- 
pellanta 
John  li.  Dirks,  of  Spokane,  for  nspondeats. 

FUIXfiRTON,  J.  The  appellant  Mary  A. 
Oartwrlght  owns  the  southwest  quarter,  and 
the  respondents  T.  C.  Hamilton  and  wife 
own  the  southeast  quarter,  of  section  82,  in 
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township  28  north,  of  range  45  east  of  the 
Willamette  meridian.  In  March,  1919,  the 
appellant,  her  husband  Joining  with  her  as 
plaintiff,  instituted  an  action  in  equity  in 
the  superior  cpurt  of  the  county  in  which  the 
lands  lie  to  establish  the  boundary  line  be- 
tween the  lands.  In  her  complaint  the  appel- 
lant alleged  that  such  boundary  line  had 
been  marked  by  a  fence  for  more  than  20 
years,  up  to  and  until  some  2  years  prior 
to  the  commencement  of  the  action,  when  the 
same  was  unlawfully  changed  by  the  re- 
spondent T.  G.  Hamilton,  by  erecting  a  new 
fence  west  of  the  original  location  at  dis- 
tances ranging  from  17  to  30  feet  She  fur- 
ther alleged  that  the  line  of  the  old  fence 
had  been  recognized  and  acquiesced  in  by 
respective  owners  as  marking  the  boundary 
between  the  lands  during  the  period  of  time 
mentioned,  and  that  she  and  her  predeces- 
sors in  interest  had  been  in  the  open,  no- 
torious, and  exclusive  possession  of  such 
southwest  quarter,  and  all  of  the  land  lying 
east  of  the  same.  If  any,  up  to  the  fence,  for 
more  than  20  years,  claiming  the  same  ad- 
versely to  all  the  world;  that  the  respond- 
ent T.  C.  Hamilton  had  by  his  acta  unlaw- 
fully ousted  and  ejected  her  from  the  land 
lying  between  the  line  of  the  old  fence  and 
the  new  fence  erected  by  him,  and  had  since 
the  erection  of  such  fence  wrongfully  and  un- 
lawfully withheld  possession  of  the  same 
from  her.  She  further  alleged  that  she  and 
T.  O.  Hamilton,  as  adjoining  proprietors  of 
lands,  could  not  agree  as  to  the  location  of 
the  true  boundary  line  between  the  lands, 
and  prayed  that  a'  boimdary  line  between 
the  lands  be  erected,  established,  and  prop- 
erly marked,  that  commissioners  be  appoint- 
ed for  that  purpose,  that  the  land  lying  be- 
tween the  line  of  the  old  fence  and  the  new 
fence  be  restored  to  her,  and  that  she  have 
such  other  and  further  relief  as  to  the  court 
may  seem  Just.  The  answer  of  the  respond- 
ents admitted  the  ownership  of  the  lands  as 
alleged  in  the  complaint,  admitted  that  the 
parties  were  adjoining  proprietors  and  could 
not  agree  upon  the  boundary  line  between  the 
lands,  and  denied  the  other  allegations  of 
the  complaint.  The  prayer  of  the  answer 
was  that  the  true  and  legal  boundary  line 
between  the  lands  be  adjudged  and  decreed 
by  the  court,  and  that  the  expense  thereof  be 
equitably  apportioned  between  the  parties. 

After  issue  had  been  thus  joined,  the  trial 
court  appointed  a  deputy  county  surveyor  as 
a  commissioner  to  survey  and  mark  the  true 
boundary  betwcsen  the  lands.  This  officer 
performed  the  service  and  made  report  of  his 
survey  to  the  court,  filing  therewith  a  plat 
and  the  field  notes  of  the  survey.  This  re- 
port shows  that  the  commissioner  began  his 
survey  on  the  south  side  of  the  section,- 
where  he  found  a  galvanized  iron  pipe  set  in 
the  ground  to  mark  the  comer,  and  which 
he  found  by  measurements  to  be  substantial- 


ly equidistant  from  the  established  oomera 
marking  the  southeast  and  southwest  comers 
of  the  section.  From  this  point  he  ran  a 
right  line  to  the  quarter  section  comer  on 
the  north  of  the  section,  reporting  that  the 
newly  erected  fence  substantially  followed 
this  line,  and  that  the  old  fence,  as  nearly 
as  he  could  ascertain  Its  location,  was  at  the 
point  of  beginning  33  feet  east  therefrom; 
at  773  feet,  "on  ridge,"  was  29  Via  feet  east; 
and  at  1130  feet,  at  the  point  of  the  intersec- 
tion of  the  line  with  the  Palonse  Highway, 
was  28  s/io  feet  east  From  the  point  where 
the  line  left  the  highway  named  on  the  nortb. 
the  fence  dividing  the  lands  of  the  parties 
was  substantially  upon  the  line  run  by  th^; 
commissioner. 

At  the  trial,  following  the  report  of  the 
commisslcner,  it  developed  that  the  contro- 
versy between  the  parties  was  over  the  strip 
of  land  lying  south  of  the  Falouse  Highway, 
and  between  the  line  of  the  old  fence  and  the 
line  as  marked  by  the  commissioner.  There 
was  no  evidence  seriously  disputing  the  fact 
that  the  line  as  run  by  the  commlssiouer 
marked  the  true  dividing  line;  the  appel- 
lant supporting  her  claim  to  the  land  by  evi- 
dence tending  to  show  that  the  old  fence  had 
been  constructed  as  a  line  fence,  and  that 
the  line  marked  thereby  had  been  acquiesced 
in,  and  that  she  had  been  in  the  adverse 
possession  I  of  the  land  lying  west  thereof 
for  more  than  10  years,  or  more  than  the 
period  of  the  statute  of  limitations.  The 
trial  court  found  against  her  on  these  conten- 
tions, and  entered  a  decree  to  the  effect 
that  the  true  dividing  line  between  the  lands 
of  the  parties  was  the  line  as  run  by  the 
commissioner,  and  that  the  appellant  take 
nothing  by  her  action  in  "virtue  of  her  claim 
to  any  other  boundary  line  running  north 
and  south  between  said  properties  upon  the 
ground  of  adverse  possession,  use,  or  ac- 
quiescence, or  at  all."  It  is  from  this  Judg- 
ment the  present  appeal  Is  prosecuted. 

[1]  The  questions  at  Issue  as  presented 
here  are  wholly  questions  of  fact.  On  the 
question  whether  the  old  fence  had  been  con- 
structed as  a  line  fence,  the  evidence,  in  our 
opinion,  hardly  leaves  the  matter  in  doubt 
It  appears  that  at  a  time  some  30  years  or 
more  prior  to  the  trial  of  .the  cause  the  coun- 
ty commissioners  of  the  county  in  which  the 
lands  lie  laid  out  a  county  toad  passing 
through  the  section,  of  which  the  lands  of 
the  respective  parties  form  a  part;  that  the 
road  was  60  feet  In  width;  that  the  center 
of  the  road  followed  the  dividing  line  be- 
tween these  quarter  sections  from  their  com- 
mon comer  on  the  north  in  a  southerly  di- 
rection for  approximately  three-fourths  of 
distance  through  the  lands,  from  which  point 
It  passed  southwesterly,  onto  the  quarter 
section  now  owned  by  the  appellant,  inter- 
secting Its  soyth  line  some  few  rods  west  of 
the  common  corner  on  the  south ;   that  when 
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tbe  respondent's  predecessors  in '  interest 
fenced  the  quarter  section  now  owned  by 
him  the  fence  was  constructed  on  his  side 
of  this  road  from  the  north  line  down  to 
the  point  where  the  road  turned  onto  the  ap- 
pellant's land,  and  from  thence  in  a  straight 
line  to  the  south  boundary  of  the  land.  The 
reason  why  the  fence,  when  constructed,  did 
not  follow  the  side  of  the  road  to  the  dividing 
line,  and  continue  from  thence  south  on  such 
line  to  the  eommon  comer,  is  stated  by  a' 
witness  as  being  due  to  an  inadvertence  on 
the  part  of  the  persons  who  constructed  the 
fence.  But,  be  this  as  it  may,  the  evidence 
as  a  whole  makes  It  dear  that  the  fence  was 
constructed  solely  for  the  purpose  of  inclos- 
ing the  quarter  section  now  owned  by  re- 
spondents, not  as  a  division  line  fence.  In 
fact,  when  constructed,  it  formed  no  part 
of  tbe  fenpe  Inclosing  tbe  appellant's  lands : 
on  her  side  of  the  road  an  independent  fence 
was  constructed,  following  the  road  for  the 
entire  distance  through  the  land. 

[2]  Whether  the  respondents  acquiesced  in 
or  treated  any  part  of  their  fence  as  mark- 
ing tbe  dividing  line  between  the  premises 
for  the  period  of  the  statute  of  limitations, 
tbe  evidence  is  not  so  clear.  It  appears  that 
the  county  road  as  originally  laid  out  left 
to  the  southeast  thereof  in  tbe  appellant's 
quarter  section  approximately  three  acres  of 
land.  The  fences,  inclosing  the  land,  as  orig- 
inally constructed,  left  this  tract  open  to 
the  commons.  Some  years  later,  by  agree- 
ment between  the  county  commissioners  and 
the  appellant's  predecessor  In  interest,  the 
road  was  changed  to  a  better  grade,  increas- 
ing the  size  of  this  tract  to  possibly  12 
acres.  Some  time  after  the  appellant  pur- 
chased the  quarter  section  she  inclosed  this 
tract,  nsing  the  fence  ot  the  respondent  to 
form  the  east  side  of  the  indosure.  From 
this  time  on  until  the  time  the  respondent 
set  tbe  fence  back  to  tbe  true  line,  the  appel- 
lant made  use  of  the  entire  inclosure,  culti- 
vating and  raising  crops  on  a  part  of  it  at 
times,  and  at  times  using  it  as  pasture  land. 
During  this  period  there  was  no  dispute  be- 
tween the  parties  as  to  the  true  line,  or  as 
to  whether  the  fence  was  or  was  not  on  the 
true  line.  This  dispute  arose  on  the  estab- 
lishment of  the  Palonse  Highway,  which  va- 
ries from  the  original  road,  and  necessitated 
a  new  adjustment  of  the  fences. 

[3]  Between  the  time  the  appellant  began 
to  make  use  of  the  fence  and  the  time  the 
controversy  arose  the  fence  was  kept  in  re- 
pair seemingly  at  the  mutual  expensb  of  the 
parties,  and  during  this  period  it  could  well 
be  found  that  the  fence  was  recognized  and 
acquiesced  In  as  forming  the  boundary  lines 
between  the  lands.  The  difficulty  is  in  de- 
termining the  time  the  appellant  inclosed  the 
tract.  Her  testimony  is  to  the  effect  that  it 
was  more  than  10  years  prior  to  the  time  and 
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dispute  arose  over  the  boundary,  ^Iiile  the 
respondent  testifies  that  the  time  was  less 
than  that,  saying  that  it  was  possibly  7  or  8 
years.  The  supporting  evidence — that  is,  the 
evidence  of  the  disinterested  witnesses — ^Is 
also  in  conflict.  These  witnesses  vary  as 
much  In  their  estimates  of  the  time  the 
land  had  been  inclosed  as  do  the  principnis, 
and  we  cannot  say  that  there  was  any  decid- 
ed preponderance  either  way.  Under  these 
circumstances,  following  our  general  rule,  we 
are  constrained  to  adopt  that  version  of  the 
evidence  adopted  by  the  trial  court. 

The  remaining  question,  whether  the  ap- 
pellant has  title  by  adverse  possession,  is 
determined  by  the  time  she  t^malned  in  the 
exclusive  possession  of  the  land.  This  pos- 
session began  when  she  first  inclosed  the 
tract,  and,  since  acquiescence  of  the  adverse 
party  is  not  a  condition  of  the  running  of  the 
statute  of  limitations,  she  is  entitled  to  claim 
her  possession  as  being  adverse  from  that 
time  down  to  the  time  the  respondent  actual- 
ly set  back  the  fence.  But  here,  again,  the 
evidence  is  conflicting,  and  we  are  not  Able 
to  say  that  it  preponderates  against  the  con- 
dusion  of  the  trial  court 

These  conclusions  require  an  affirmance  of 
the  decree  of  tbe  Mai  court,  and  an  affirm- 
ance is  ordered. 

HOIX!OMB,  O.  J.,  and  MOUNT,  TOLMAN, 
and  BRIDGES,  JJ.,  concur. 


(112  Wash.  28£) 
PORTER  V.  BURKLEY  et  al.     (No.  15765.) 

(Supreme  (Tourt  of  Washington.     Aug.  24, 
1920.) 

Taxation  «s»80S(2)— Recitals  In  tax  deed  mora 
Irregularities,  not  preventing  running  of  IIm- 
Hatione. 

A  tax  deed,  glTen  on  foredosure  by  an  in- 
dividnal  holder  of  a  certificate  of  delinqnency, 
was  not  vitiated  by  reason  of  its  having  the 
form  used  in  cases  where  the  county  foredoa* 
es,  recitals  in  the  deed  as  to  an  order  of  the 
board  of  county  commissioners  and  ownership 
by  the  county  being  surplusage  only,  and  an 
action  could  not  be  brought  to  cancel  it  after 
expiration  of  three  years,  under  Bern.  &  Bal. 
Code,  S  162. 

Department  2. 

Appeal  from  Superior  Court,  Ferry  (boun- 
ty;  O.  H.  Neal,  Judge. 

Action  by  Samuel  Porter  against  B.  B. 
Burkley  and  others.  From  an  adverse  Judg- 
ment, plaintiff  appeals.    Affirmed. 

Samuel  Porter,  of  Bepublic,  for  appellant.      ^ 
G.  W.  Sommer,  of  Spokane,  for  respond- 
ents. 

TOLMAN,  3.  Appellant,  as  plaintifiT  in 
the  court  below,  brought  this  action  to  fore- 
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dow  a  raortgage  apon  certain  real  estate  in 
Ferry  county.  Wash.  Respondents  by  an- 
swer admitted  the  execution  and  delivery  of 
the  note  and  mortgage,  and  that  the  latter 
was  duly  recorded,  and  pleaded  affirmatively 
that  respondent,  Margaret  Howell,  Is  the 
owner  of  the  land  described  in  the  mort- 
gage, by  virtue  of  a  tax  deed  duly  issued 
to  her  by  the  treasurer  of  Ferry  county  on 
June  28,  1915,  and  that  more  than  three 
years  elapsed  after  the  Issuance  of  such  deed 
and  before  the  commencement  of  this  action. 
By  his  reply  appellant  admits  the  Issuance 
of  the  tax  deed  more  than  three  years  prior 
to  the  bringing  of  the  action,  but  pleads  that 
the  tax  deed  was  null  and  void  by  reason 
of  irregularity  in  the  proceedings  leading 
up  to  its  Issuance;  that  the  county  treas- 
urer bad  no  authority  in  law  to  issue  it, 
and  also  that  It  is  void  on  its  face.  A.  Judg- 
ment on  the  pleadings  was  entered,  denying 
the  foreclosure  of  the  mortgage,  and  dismiss- 
ing the  acti<»>  as  to  the  respondent  Howell, 
and  this  appeal  followed. 

Appellant  raises  the  question  as  to  the  sof- 
fldency  <rf  the  summons  in  the  tax  foredo- 
snre  case,  under  which  respondent  ■  claims 
title:  the  suffleiency  of  the  service  in  tiiat 
case,  and  that  the  tax  deed  recites: 

"That  whereas,  at  a  public  sale  of  real  es- 
tate, held  on  the  26tb  day  of  June,  1915,  pur- 
suant to  an  order  of  the  board  of  county  com- 
missioneri  of  the  county  of  Ferry,  state  of 
Washington,  duly  made  and  entered,  and  after 
having  first  given  due  notice  of  the  time  and 
place  and  terms  of  such  sale,  and,  whereas,  in 
pursuance  of  said  order  of  said  board  of  coun- 
ty commissioners,  and  of  the  laws  of  the  state 
of  Washington,  and  for  and  in  consideration  of 
the  sum  of  one  hundred  fifty-four  &  98/100 
dollars,  lawful  money  of  the  United  States  of 
America,  to  ma  in  hand  paid,  tbi  receipt  where- 
of Is  hereby  aclmowledged,  I  have  this  day 
sold  to  M.  Howell,  the  following  described  real 
estate,  and  whidi  real  estate  is  the  property 
of  Ferry  county     •    •    •  »» 

I — claiming,  in  effect,  that  the  deed  being 
in  the  form  used  in  cases  where  the  county 
forecloses,  it  is  not  entitled  to  the  protec- 
tion of  the  statute  in  a  case  such  as  this 
of  a  foreclosure  by  an  Individual  holder  of 
a  certificate  of  delinquency.  The  statute 
(Rem.  St  BaL  Ck>de,  |  162)  is  a  statute 
«f  limitationfl  barring  any  action  "to  set 
airide  or  cancel  a  deed  of  any  county  treas- 
urer issued  after  and  upon  the  sale  of  lands 
tor  general,  state,  county  or  municipal  taxes, 
or  for  the  recovery  of  lands  sold  for  delin- 
quent taxes,  •  •  • "  after  three  years 
from  the  date  of  the  issuance  of  such  deed. 
We  think  the  recitals  in  the  deed,  as  to 
the  order  of  the  board  of  county  commis- 
sioners, and  the  ownership  by  Ferry  county, 
surplusage  only,  which  does  not  vitiate,  and 
audi  irregularities,  and  the  irregularities,  if 


any.  In  tiie  summons,  and  the  manner  of  its 
service,  are  such  as  the  statute  is  meant  to 
set  at  rest  We  have  so  often  upheld  the 
statute  and  decided  all  the  questions  here 
presented,  in  similar  cases,  that  a  further 
discussion  at  this  time  seems  unnecessary. 
Huber  v.  Brown,  67  Wash.  654,  107  Pac  850; 
Baylls  V.  Kerrids,  64  Wash.  410,  116  Pac 
1082 ;  Fleming  v.  Steams,  66  Wash.  655,  120 
Pac.  522. 

The  Judgment  of  the   trial  court  ia  af- 
firmed. 

HOLCOMB,      0.     J.,      and      BRIDGES, 
MOUNT,  and  FUUiERTON,  JJ.,  concur. 


(lU  Wash.  611) 
MILLER  V.  8CH0BER  «t  aL    (Na.  tS88».) 

(Supreme    Court    of    Washington.     July   21, 
1920.) 

Meohaalos'  liens  «b>99(2)— Statutory  aotloe  to 
owner  not  reqaired,  where  material  delivered 
direetly  on  owner's  order. 
Where  a  materialman  fmnished  materials 
tor  a  building  to  the  contractor  on  the  owner's 
order,  and  on  the  contractors  becoming  nnaUe 
to  pay  for  more  lumber  the  owner  told  Hie  ma- 
terialman to  contimte  supplying  materiala,  the 
materialman  could  have  a  lien  on  the  building 
for  such  lumber  without  giving  the  notice  re- 
quired by  Rem.  Code  1915,  i  1133. 

Department  2. 

Appeal  from  Superior  Court,  Kittitaa  Coun- 
ty;  John  B.  Davidaon,  Judge. 

Actlen  by  M.  C.  Miner  against  Joseph 
Sdiober  and  otliers.  Judgment  for  plaintiff, 
and  defendants  appeaL    Affirmed. 

Balph  EauSman,  of  Ellensburg,  for  appd- 
lants. 

O.  P.  Short  and  a  R.  Hovey,  both  of 
EUensburg,  for  respondent 

MOUNT,  J.  This  action  was  brought  to 
foreclose  a  Hen  for  lumber  furnished  by  the 
plaintiff  and  used  in  the  construction  of  a 
building  for  the  defendants  Schober  and  wife. 
On  the  trial  of  the  case  to  the  court  without 
a  Jury,  judgment  was  rendered  in  ftivor  of 
the  plaintiff  for  the  amount  of  his  claim. 
The  defendants  have  appealed. 

There  is  no  dispute  as  to  the  amount  of  the 
material  furnished,  nor  its  value,  nor  as  to 
the  balance  due  on  account  thereof.  The  aole 
question  Is  whether  Mr.  Schober's  prop^ty  Is 
liable  for  the  amount  of  the  dalio.  It  ap- 
pears that  in  June,  1918,  Mr.  Schober  entered 
into  an  agreement  with  one  Hutter  for  the 
construction  of  this  particular  building  and 
also  another  building.  Mr.  Hutter  construct- 
ed the  building,  obtaining  the  lumt>er  fr<«t  the 
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Mepondott  Before  the  bnlldlng  was  finally 
completed,  he  became  embarrassed,  and  was 
unable  to  pay  the  balance  due  for  the  lum- 
ber. The  respondent  filed  a  claim  for  Uen. 
It  Is  conceded  that  no  notice  was  served 
upon  the  appellant,  as  provided  for  in  section 
1133  of  Remington's  Code.  The  appellant  in- 
sists here  that  the  trial  court  erred  in  sustain- 
ing the  lien,  because  this  notice  was  not  serv- 
ed. The  respondent  maintained  In  the  lower 
court,  and  maintains  here,  that  there  was  no 
obligation  to  serve  the  notice  provided  for 
in  that  section,  because  the  lumber  was  or- 
dered by  the  appellant  himself,  and  therefore 
It  was  not  necessary  for  the  notice  to  be  glv- 
ea  him.  This  court  has  held  in  several  cases 
that— 

"When  the  materialman  famishes  material 
to  the  owner,  either  directly  or  through  an 
agent  of  the  owner,  the  statute  in  question  baa 
no  applicatioD."  Spokane  Valley  Lumber  & 
Box  Co.  V.  Dawson,  94  Wash.  249,  161  Fee. 
1191,  and  cases  there  cited. 

Upon  this  question  the  trial  court  found  as 
follows: 

That  the  appellant,  with  Mr.  Hatter,  went  to 
the  respondent,  and  Mr,  Schober  "thereupon 
solicited  plaintiff  *  *  *  to  supply  him,  the 
said  defendant,  with  the  building  materials 
which  he  would  need- in  the  construction  of  two 
bnildinKa  which  he  was  about  to  erect  in  the 
city  of  Cle  Blum,  and  of  the  construction  of 
which  buildings  the  said  Frank  Hutter  was  to 
have  charge;  and  the  said  Schober  thereupon 
informed  the  said  plaintiff  that  the  said  Hutter 
would  inform  him  ttf  the  details  as  to  what 
would  be  needed." 

The  trial  court  also  found  that,  after  Mr. 
Hutter  became  insolvent  and  had  notified  the 
respondent  that  be  would  not  be  able  to  pay 
for  any  more  lumber,  the  respondent  notified 
Mr.  Sdiober  of  that  fact— 

'and  asked  him  what  Us  wishea  were  in  the 
matter,  and  Schober  instructed  plaintiff  to 
go  ahead  and  contlane  the  suppljing  of  mate- 
rials, as  the  building  had  to  be  completed,  and 
that  practically  all  of  the  materials  which  had 
not  been  paid  for  were  anpplied  on  and  after 
said  time." 

These  findings  were  made  upon  disputed 
testimony,  but  we  have  read  the  statement  of 
facts  carefully,  and  conclude  therefroin  that 
the  findings  are  amply  justified  by  the  tes- 
timony. In  fact,  we  are  at  the  opinion  that 
the  weight  of  Ae  evidence  is  in  favor  of  these 
findings.  This  being  true.  It  fallows  that  un- 
der the  rule  above  stated  It  was  not  necessary 
for  the  respondent  to  give  notice  to  the  owner 
of  the  building,  as  required  by  section  1133, 
Rem.  Code,  because  under  these  facts  the  ma- 
terial was  furnished  upon  the  order  of  the 
appellant  He  knew  that  the  respondent  was 
famishing  the  lumber,  and  not  only  that, 
when  he  was  informed  that  Mr.  Hutter  could 
not  pay  for  more,  be  told  the  respondent  to 


go  ahead  and  continue  furnishing  matwlalak 
and  that  after  that  time  all  the  material! 
which  had  not  been  paid  for  were  supplied. 
The  Judgment  appealed  from  must  there- 
fore be  affirmed. 

HOLCOMB,  C.  J.,  and  FULLBRTON,  TOI/- 
MAN,  and  BBID6BS,  JJ.,  concur.  . 


(lis  Wash.  88) 
RAMEY  V.  GRAVES  et  al.    (No.  15738.) 

(Supreme  Coart  of  Washington.    Aug.  6, 1920.) 

1,  Attorney  and  ollent  «=3l50  — >  Reasonable 
oompensatlon  recovered  on  discharge  of  at- 
torney employed  on  contingent  fee. 

Where  an  attorney's  compensation  is  con- 
tingent on  the  successful  prosecution  of  a  suit, 
and  he  is  discharged  or  prevented  from  per- 
forming the  service,  the  measure  of  damagea 
ia  not  the  agreed  contingent  fee,  but  reasonable 
compensation  for  the  service  actually  rendered, 
and  in  the  absence  of  evidence  of  sudt  reason- 
able value  there  can  be  no  recovery. 

2.  Attorney  and  ollent  «;=>ie5— Reoevsry  fer 
expenditures  not  authorized  whan  ease  tried 
en  different  theory. 

In  an  action  by  an  attorney  employed  on  a 
eontingent  fee  and  discharged  by  the  client, 
proof  of  expenditures  by  the  attorney  did  not 
support  a  recovery,  where  the  case  was  tried 
on  the  theory  that  plaintiiE  could  recover  on  the 
contract,  and  it  was  expressly  stated  that  plain- 
tiff was  not  seeking  to  collect  such  expenditures 
as  special  damages. 

Department  1. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  A.  W.  Frater,  Judge. 

Action  by  H.  M.  Ramey,  Jr.,  against  Clif- 
ford Graves,  a  minor,  and  W.  I.  Graves  as 
guardian  of  his  person  and  estate.  From  a 
judgment  for  plaintUF,  defendants  appeal. 
Reversed  and  remanded,  with  directions. 

Geo.  H.  Rummens^  of  Seattle,  for  appel- 
lants. 

H.  M.  Ramey,  Jr.,  and  J.  Speed  Smith,  both 
of  Seattle,  for  respondent 

MAIN,  J.  By  this  action  the  plaintiff 
seeks  to  recover  upon  a  contract  for  serv- 
ices rendered  as  an  attorney.  The  cause 
was  tried  to  the  court  without  a  jury,  and 
resulted  In  findings  of  fact,  conclusions  of 
law,  and  Judgment  sustaining  the  right  to 
recover  In  the  sum  of  $2,000.  From  this 
judgment  the  defendants  appeal.  The  re- 
spondent is  an  attorney  at  law,  practicing 
his  profession  at  Seattle,  Wash.  The  apitel- 
lant  W.  I.  Graves,  is  the  guardian  of  the 
person  and  estate  of  Clifford  Graves,  a  mi- 
nor. On  or  about  October  30,  1915,  the  fa- 
ther, mother,  and  a  brother  of  Clifford 
Graves  were  injured  in  a  railway  accident 
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at'  or'  near  Sand  Pciat,  Idaho.  ■  All  of  them 
died  as  a  result  of  such  injury.  The  parents 
of  Clifford  Graves  prior  to  their  decease 
were-  residents  of  the  city  of  Seattle.  On 
November  8,  1915,  W.  I.  Graves,  In  King 
county,  Wash.,  was  duly  and  regularly  ap- 
pointed guardian  ad  ^Item  for  CUftord 
Graves  for  the  purpose  of  prosecuting  an  ac- 
tion or  actions  against  the  Northern  Pacific 
Railway  Company.  On  the  day  following  he 
was  appointed  special  administrator  of  the  es- 
tate of  Minor  Graves  and  Clara  Graves,  the 
deceased  parents  of  Clifford  Graves.  On  the 
10th  day  of  November,  W.  I.  Graves,  in  his 
own  behalf,  and  as  guardian  ad  litem  for  Clif- 
ford Graves,  a  minor  and  special  administra- 
tor of  the  estates  of  Minor  Graves  and  Clara 
Graves,  deceased,  entered  into  a  written 
contract  with  the  respondent,  by  which  he 
was  employed  to  prosecute  an  action  against 
the  railway  company.  The  fee  which  the  re- 
iq)ondent.wa8  to  receive  by  tills  contract  was 
to  be  contingent  upon  a  recovery,  or  a  settle- 
ment. Subsequently  Graves  was  appointed 
guardian  of  the  person  and  estate  of  Clifford 
Graves,  a  minor  in  King  county.  Wash.  Pri- 
or to  the  time  that  ,the  respondent  had  In- 
stituted an  action  which  was  contemplated 
by  the  contract,  the  maternal  grandfather, 
residing  at  Portland,  began  an  action  as 
guardian  ad  litem  In  the  state  of  Idaho  for 
the  purpose  of  recovering  from  the  railroad 
company  damages  for  the  death  of  Clifford 
Graves'  parents.  In  this  action  the  maternal 
grandfather  was  represented  by  attorneys 
other  than  the  respondent.  After  the  action 
had  been  begun  W.  I.  Graves,  being  represent- 
ed by  the-  rei^ondent,  was  appointed  in  the 
state  of  Idaho  guardian  of  the  person  and 
estate  of  Clifford  Graves,  a  minor,  and  in 
this  capacity  filed  a  petition  in  the  action 
then  pending  in  the  state  of  Idaho,  asking 
that  he  be  substituted  as  party  plaintiff,  and 
that  the  respondent  be  substituted  as  an  at- 
torney in  the  action.  While  this  petition 
was  pending,  and  before  it  had  been  deter- 
mined, W.  I.  Graves  discharged  the  respond- 
ent, and  refused  to  permit  him  to  proceed 
further  under  the  contract.  The  action  In 
the  state  of  Idaho  proceeded  to  trial  and 
]ndgm«it.  After  the  respondent  had  been 
discharged,  W.  I.  Graves,  the  guardian,  con- 
sented that  the  petition  wliich  he  had  Bled  in 
the  action  should  be  dismissed.  The  amount 
of  recovery  in  the  Idaho  action  was  512,000. 
The  contract  sued  upon  in  this  case  provided 
that  in  the  event  of  recovery  in  an  action 
resppndent  was  to  be  entitled  to  50  per  cent 
of  the  Judgment  This  action  was  Instituted 
for  the  purpose  of  recovery  upon  the  con- 
tract. 

[11  The  respondent  claims  that,  after  W. 
I.  Graves  was  appointed  guardian  of  the 
person  of  the  estate  of  Clifford  Graves  for 
'the  state  of  Washington,  he  in  that  capacity 
ratified  the  contract    It  wUl  he  assumed,  but 


not  decided,  tbkt  the '  Contract  was  a  Talld 
one.  The  contract  in  this  case  t)eing  for  a 
contingent  fee,  and  the  respondent  being  dis- 
charged or  prevented  from:  rendering  the 
'services  which  he  had  contracted  to  perform, 
the  first  question  that  arises  is.  What  Is  the 
I  correct  measure  of  damages  in  such  a  case? 
The  rule  is  that,  where  the  compensation  of 
an  attorney  is  to  be  paid  to  him  contingently 
on  the  successful  prosecution  of  a  suit  and 
he  is  discharged  or  prevented  from  perform- 
ing the  service,  the  measure  of  damages  is 
not  the  contingent  fee  agreed  upon,  but  rea- 
sonable compensation  for  the  services  actu- 
ally rendered.  6  Corpiis  "Juris,  725;  Pratt 
V.  Kerns,  123  111.  App.  86 ;  Joseph,  Adm'r,  v. 
Lapp's  Adm'r  (Ky.)  78  S.  W.  1119 ;  Western 
Union  Telegraph  Company  v.  Semmes  et  aU 
73  Md.  9,  20  Atl.  127;  Harris,  Adm'r,  v. 
Root  et  al.,  28  Mont  159,  72  Pac.  429; 
French  v.  Cunningham  et  al.,  149  Ind.  632,  49 
N.  B.  797.    In  the  last  case  dted  it  was  said: 

"If  the  compensation  agreed  upon  is  contin- 
gent on  the  8ucceaaf\il  result  of  the  suit,  the 
measure  of  damages  is  not' the  contingent  fee, 
but  the  reasonable  value  of  the  services  ren- 
dered." 

From  this  It  follows  that  there  can  be  no 
recovery  in  this  ease  in-  the  absence  of  evi- 
dence showing  what  was  the  reasonable  val- 
ue of  the  services  rendered  by  the  respondent 
under  the  contract  up  to  the  time  he  was 
discharged  or  prevented  from  further  pro- 
ceeding in  the  case.  As  we  understand  it, 
the  theory  of  the  action  as  made  by  the 
pleadings  and  as  tried  in  the  superior  court 
was  a  claimed  right  of  recovery  under  the 
contract;  the  respondent  b^ng  satisfied  to 
waive  the  full  amount  to  which  he  would  be 
entitled  under  the  language  of  the  contract, 
and  accept  a  Judgment  as  stated  in  the  com- 
plaint for  $3,000,  and  as  stated  upon  the  tri- 
al for  $2,000.  No  evidence  was  offered  or  re- 
ceived for  the  purpose  of  proving  what  was 
the  reasonable  value  of  the  services  rendered 
by  the  respondent  up  to  the  time  he  was 
discharged.  This  bein^  true,  there  Is  notbing 
on  which  to  base  a  recovery. 

[2]  Over 'the  objection  of  the  appdlants 
there  was  introduced  certain  items  of  expend- 
itures 'by  the  respondent  daring  the  time  be 
was  .proceeding  under  the  employment. 
Whether  any  of  these  items  could  be  recov- 
ered it  is  not  necessary  here  to  determin& 
They  were  bffered  only  for  the  purpose  of 
showing  what  bad  been  done  under  the  con- 
tract, and  as  stated  by  the  attorney  for  the 
respondent  upon  the  trial,  "We  are  not  see- 
ing to  collect  these  as  special  damages." 
This  case  differs  from  Schultheis  r.  Nasb,  27 
Wash.  250,  67  Pac.  707,  In  that  there  the 
services  for  which  the  attorneys  liad  been 
employed  were  substantially.  If  not  entirely, 
completed  at  the  time  of  the  discbarge  or 
attempted  discharge. 
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There  being  no  evidence  <  by  which  the  rea- 
sonable value  of  the  services  rendered  by  the 
respondent,  prior  to  his  discharge  can  be  de- 
termined, there  la  no  alternative  but  to  re- 
verse the  Judgment  and  remand  the  cause  to 
the  superior  court,  with  direction  to  dismiss 
the  action.    It  is  so  ordered. 

HOLCOMB,  C.  J.,  and  PARKER,  TOL- 
MAN,  and  MITOHELL,  JJ.,  concur. 


(LU  Wash.  83) 
LEWIS  V.  ELLIOTT  BAY  LOGGING  CO. 
(No.  15762.) 

(Supreme  Court  of  Washington.    Aug.  4, 1920.) 

1.  Frauds,  statute  of  «=>ll  I— Memoraoduni 
must  show  In  what  quantities  goods  are  sold. 

Under  the  statute  the  note  or  memorandum 
of  sale  of  goods  must  show  la  ^h^t  quantities 
the  goods  are  sold. 

2.  Frauds,  statute  of  i8=>l  1 1— Seller's  letter 
held  not  to  sufficiently  designate  quantity  of 
goods  sold. 

Seller's  letter,  referring  to  sale  of  "fir" 
Aeld  insufficient  .under  statute;  the  quantity 
of  fir  not  being  sufficiently  designated. 

3.  Frauds,  statute  of  ^si  18(3)— Telegrams  or 
letters  may  be  oonstrued  tegather  If  eon- 
neoted  by  reference. 

Memorandum  consisting  of  telegrams  or 
letters  may  be  construed  together,  if  sufficiently 
connected  by  reference. 

4.  Frauds,  statute  of  «=9llS(3)— Seller  could 
■ot  be 'Charged  on  qemorandum  signed  by 
buyer. 

Where  memorandum  signed  by  seller  did 
not  sufficiently  describe  the  quantity  of  the 
goods  to  be  sold,  seUer  could  not  be  held  liable 
for  breach  of  the  contract  on  letter  from  buyer 
designating  such  quantity,  since  it  could  not  be 
charged  on  a  memorandum  which  it  did  not 
sign. 

5.  Frauds,  statute  of  «=» 1 58 (3)— Parol  testi- 
mony not  admissible  to  show  essential  term 
of  memorandum. 

Though  the  situation  of  the  parties  and 
the  surrounding  circumstances  at  the  time  the 
contract  was  made  may  be  shown  for  the  pur- 
pose of  applying  the  contract  to  the  subject- 
matter,  parol  testimony  is  not  admissible  to 
show  an  essential  term  of  memorandum  re- 
quired by  the  statute. 

Department  1. 

Appeal  from  Superior  Court,  Snobomldi 
.County. 

Action  by  B.  A  Lewis  against  the  Elliott 
Bay  Logging  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed  and 
remanded,  with  directions  to  dismiss  action. 

Byers  &  Byers,  of  Seattle,  for  appelant. 
George  Harroun,  of  Seattle,  for  respond- 
ent. 


MAIN,  J.  The  purpose  of  this  actlps  was 
tp  recover. damages  for  failure  to  deliver  logs 
w}iicb  it  is  claimed  the  defendant  bad  sold 
to  the  plaintiff.  The  cause  was  tried  to  the 
court  and  a  Jury,  and  resulted  in  a  verdict 
In  favor  of  the  plaintiff  in  the  sum  of  $241.- 
66.  The  defendant  timely  made  motions  for 
Judgment  notwltlistandlng  the  verdict  and 
for  a  new  trial,  both  of  which  were  over- 
ruled, and  Judgm»it  was  entered  upon  the 
verdict  The  defendant  appeals.  The  essen- 
tial facts  may  be  stated  as  follows: 

The  appellant  Is.  a  corporation  organized 
under  the  laws  of  the  state  of  Washington, 
engaged  in  the  logging  business  at  Dabob, 
Wash.  The  respondent  is  engaged  in  the 
business  of  buying  and  selling  logs.  On  the 
%th  day  of  April,  1917,  the  respondoit  visit- 
ed Dabob,  and  lo<iked  over  a  boom  of  logs 
owned  by  the  appellant,  consisting  of  about 
300,000  feet,  and  had  a  conversation  with 
the  president  of  the  appellant  company  with 
reference  to  purchasing  these  logs,  together 
with  .sufficient  logs  to  be  brought  from  the 
.woods  to  constitute  a  raft  The  logs  at  the 
time  had  not  been  rafted.  Subsequently  the 
300,000  feet  in  the  boom  were  rafted  with 
other  logs  brought  from  the  woods,  and  in 
the  raft  as  made  up  there  was  approximate- 
ly 470,000  feet  On  the  day  following  the 
conversation  mentioned,  one  of  the  trustees 
of  the  appellant  wrote  respondent  a  letter, 
which  contained  the  following: 

"Having  been  away  from  camp  the  day  you 
was  here  and  Mr.  Leber  sold  fir  to  you  for  $7— 
10—18,  *  *  *  so  therefore  under  the  con- 
dition we  let  you  have  fir  at  $7—10—13  deliv- 
ered in  Everett  or  Seattle.    •    •    • " 

After  receipt  of  this  letter,  and  on  April 
28,  the  respondent  wrote  appellant  a  letter, 
containing  the  following: 

"Your  letter  of  the  26th  inst  is  received,  in 
which  you  agree  to  let  me  have  the  raft  of 
fir  logs  to  be  delivered  in  Seattle,  by  you  at 
$7.00,  $10.00,  and  $13.00,  *  *  *  and  I  will 
take  the  fir  logs  as  per  your  offer  at  the  above 
prices.    •    •    •" 

It  should  be  noted  Uiat  in  app^ant's  let- 
ter the  subject^natter  of  the  sale  is  referred 
to  simply  aa  "Ox."  There  Is  no  mention  of 
the  quantity.  In  the  respondent's  letter  for 
the  first  time  the  subject-matter  is  referred 
to  as  "a  raft  of  flr  logs."  As  above  stated, 
the  logs  Were  not  delivered,  and,  since  the 
price  of  logs  had  advanced,  this  action  was 
brought  for  the  purpose  of  recovering  dam- 
ages. 

The  first  question  to  be  determined  is 
whether  the  letters  referred  to  constitute  a 
BufBcient  memorandum  to  satisfy  the  statute 
of  frauds.  One  of  the  essentials  of  a  ndemo- 
randum  under  the  statute  Is  that  It  shaU. 
designate  the  subject-matter  of  the  contract 

Considering,  first,  the  letter  sl^ed  by  the 
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appellant,  thore  1b  no  designation  therein  of 
the  quantity,  but  the  subject  of  the  sate  la 
r«!f erred  to  simply  as  "flr."  The  rule  as 
stated  in  1  Mecheih'  on  Sales,  i  437,  la  that— 

"The  note  or  memorandum  must  also  show 
what  goods  were  sold  and  In  what  quantitieB. 
This  rule  requires  that  the  goods  shall  be  set 
out  either  by  name  or  by  such  description  as 
will  enable  them  to  be  ascertained  without 
other  recourse  to  parol  evidence  to  identify 
the  goods  or  apply  the  description  of  them." 

[1}  Under  this  rule  It  is  necessary  that 
the  note  or  memorandum  show  in  "what 
quantities"  the  goods  are  sold.  In  25  K.  O. 
I/.  648,  the  rule  is  stated  substantially  the 
the  same  as  in  Mechem,  and  is  aa  follows: 

"In  case  of  contracts  for  the  sal*  of  goods 
the  memorandum  .must  designate  with  reason- 
able certainty  the  subject-matter  of  the  sale, 
and  where  the  sale  is  of  a  quantity  of  a  com- 
modity the  quantity  must  be  stated  with  rea- 
sonable certainty  as  well  as  its  kind." 

[2, )]  This  rule  requires  that  the  quantity 
be  designated  in  the  memorandum.  The  let- 
ter written  by  the  appellant,  which  referred 
to  the  subject-matter  of  the  sale  as  "fir,"  did 
not  sufficiently  designate  the  quantity.  The 
respondent,  however,  argues  that  the  two 
letters  should  be  consideried  together.  It  is 
true  that  where  the  memorandum  consists  of 
telegrams  or  letters  they  may  be  construed 
together,  providing  they  are  sufficiently  con- 
nected by  reference.  In  the  letter  of  the  re- 
spondent the  quantity  of  the  subject-matter, 
namely,  "a  raft  of  flr  logs,"  Is  for  the  first 
time  designated.  Under  the  authorities 
above  cited  this  was  one  of  the  essentials  of 
the  memorandum. 

[4]  The  question  then  arises,  the  memo- 
randum of  the  appellant  which  is  sought  to 
be  charged  not  sufficiently  describing  the 
subject-matter,  can  It  be  held  upon  the  letter 
of  the  respondent  which  for  the  first  time 
contains  that  essential  term  of  the  contract? 
Respondent  dtes  a  number  of  cases  upon 
this  question,  all  of  which  have  been  care- 
fully read  and  considered,  but  none  of  them 
would  sustain  a  holding  that  the  appellant 
could  be  charged  upon  a  memorandum  which 
it  did  not  sign,  and  which  designated  the 
quantity,  where  the  writing  signed  by  the 
appellant  did  not  sufficiently  designate  the 
subject-matter  in  that  respect  They  are 
cases  where  the  party  sought  to  be  charged 
signed  a  memorandum  which  contained  all 
the  essential  terms  of  the  x»ntract,  and 
which  was  simply  accepted  by  the  opposite 
party,  or  cases  where  the  party  sought  to 
be  charged  had  accepted  the  terms  as  they 
were  written  by  tiie  opposite  party.  Tbey 
are  therefore  not  applicable  to  the  facts  lo 
the  case  now  before  us. 


[6]  The  respondent  also  dtes  a  number  of 
authorities  to  sustain  his  eontendon  that  the 
word  "flr"  as  used  in  the  letter  of  the  appel- 
lant was  a  sufficient  designation  of  the  sub- 
ject-matter, and  that  oral  testimony  was  ad- 
missible for  the  purpose  of  showing  that  that 
word  referred  to  a  raft  of  logs  and  the 
quantity  thereof.  In  all  the  cases  dted, 
with  possibly  one  exception  which  will  be 
specially  noticed,  the  memorandum  contain- 
ed language  which  made  the  quantity  rea- 
sonably certain.  It  cannot  be  said  that  sim- 
ply the  word  "flr"  bears  any  relation  to  the 
quantity.  We  have  not  overlooked  the  rule 
that  the  situation  of  the  parties  and  the  sur- 
rounding circumstances  at  the  time  when  tlie 
contract  was  made  may  be  shown  for  the 
purpose  of  applying  the  contract  to  the  sub- 
ject-matter, but  this  rule  does  not  go  to  the 
extent  of  permitting  an  essential  term  of  the 
memorandnm  to  \»  ahown  by  oral  testimony. 
The  case  of  Brewer  v.  Borst  &  lACIunund 
Oo.,  127  Oal.  643,  60  Pac.  418,  60  I..  R.  A. 
240,  is  probably  the  most  closely  In  point  of 
any  case  cited  by  fe^ondent,  but  Hiat  case, 
when  carefully  read,  is  distinguishable. 
There  a  telegram  to  a  hop  dealer  by  his 
agent,  stating  "bou^t  thirteen  at  eleven  flve- 
elghths  net  you ;  confirm  purchase  by  wire," 
with  the  reply  by  the  dealer  to  the  elfect 
that,  ''We  confirm  purchase  eleven  flve-^ght 
cents,  like  sample,"  was  held  to  constitute  a 
sufficient  memorandum,  since  it  was  shown 
by  parol  evidence  that  according  to  the  cus- 
tom of  the  hop  business  the  words  were  un- 
derstood by  the  parties  to  mean  an  agree- 
ment to  purchase  a  certain  quantity  of  hops, 
of  a  certain  grade,  for  a  certain  price. 
There  is  no  showing  in  the  present  case  that 
the  word  "fit,"  according  to  the  custom  of 
the  business,  had  any  particular  meaning. 
The  case  of  Wright  v.  Seattle  Grocery  Co., 
106  Wash.  ,383,  177  Pac.  818,  is  cited  and  re- 
lied on  by  both  parties,  but  that  case  doee 
not  discuss  or  determine  the  question  here 
involved.  There  the  memorandum  designat- 
ed the  subject-matter  as  "1  car"  of  flour, 
and  It  was  h;dd  that  the  parol  evidence  whs 
admissible  to  explain  what  the  term  "1  car" 
of  flour  meant,  and  that  the  price  agreed  np- 
im  was  in  full  for  that  quantity.  Tliere  1« 
nothing  In  that  case  wlilch  would  sustain  a 
holding  that,  where  a  memorandnm  does  not 
sufficiently  designate  the  subject-matter.  In 
that  it  does  not  fix  the  quantity  with  reasc«i- 
able  certainty,  this  fact  may  be  shown  by 
oral  evidence. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  supe- 
rior court  to  dismiss  the  action. 

HOIXX)MB,  O.  3.,  and  PARKER.  BRIDO- 
ES,  and  lilTOHELIv  JJ.t  concur. 
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STATE  M  reL  LINCOLN  at  ax.  v.  SUPERIOR 

COURT  OF  OKANOOAN  COUNTY 

•t  al.     (No,  15464.) 

(Supreme  Ooatt  of  Washington.    July  20, 
1920.) 


1.  Eminent  domain  «=947(l)— DHoli  may  be 
condemned  by  order  of  neeaeslty  for  carry- 
ing addltloaal  water  from  another  source. 

Where  plaintiff  and  defendants  were  owners 
of  a  ditch,  plaintiff's  order  of  necessity,  con- 
demning it  for  carrying  additional  water  from 
another  sonrce,  could  not  deprive  defendants  of 
their  means  of  making  use  of  water,  but  merely 
added  an  additional  servitude,  entitling  defend- 
ants to  compensation,  and  the  order  is  not  pre- 
vented by  Laws  1»17,  p.  448,  %  4,  declaring  the 
beneficial  use  of  water  to  be  a  public  use,  and 
the  rule  that  property  devoted  to  public  use 
by  one  person  cannot  be  taken  from  him  with- 
out his  consent  and  given  to  another  for  a 
similar  use. 

2.  Eminent  domain  «s947(l)-^lnt  owMta  of 
dHoli  tanaata  la  eommon. 

Any  added  harden  to  the  common  property 
of  plaintiff  and  defendants,  which  leaves  it  in- 
tact, cannot  in  any  Just  sense  be  said  to  be 
a  taking  of  the  property  within  the  rule  that 
tenants  are  seised  both  in  the  whole  and  in  part 
of  their  IrrigatiMi  ditch  for  beneficial  use  of 
water,  to  which  ditch  the  burden  was  to  be 
added,  since  joint  tenancy  has  been  aboliahed, 
and  the  parties  are  tenants  in  common. 

8.  Eminent  domain  <e=347(l)— Statute,  grant- 
Ing  right  to  enlarse  existing  strnctares,  eon* 
stroed  to  grant  ase  aa  enlarging  by  Impiflea- 
tion. 

Laws  1917,  p.  448,  i  4,  declaring  beneficial 
use  of  water  a  pubHc  use,  may  not  be  constmed 
aa  a  grant  of  the  right  to  enlarge  existing  stroc- 
tnres  for  irrigation  purposes,  but  not  to  grant 
a  right  to  use  them  when  so  enlarged,  since 
such  right,  if  not  expressly  granted,  is  granted 
by  necessary  implication. 

4.  Eminent  domain  «=>66-.Party  seeking  te 
ooMlamn  land  for  carrying  of  water  must  usa 
•xiatlag  diteli  where  feaaiUs. 

Where  It  was  feasible  and  practical  to  car- 
ry additioaa)  water  through  a  ditch  owned  in 
part  by  plaintiff  and  in  part  by  defendants, 
plaintiff  had  no  choice,  but  must  have  the  ditch 
condemned  for  the  carrying  of  the  additional 
water,  since  Rem.  Code  1916,  g  6364,  prevents 
any  improved  or  occupied  land  being  taketi  for 
a  new  ditch  without  owaera'  consent,  where 
an  existing  ditvh  cem  be  made  to  carry  it. 

5.  Appearand  error  ®»d89 (3)— Defect  In  com- 
lilalnt  which  may  be  remedied  by  amendment 
nuat  ba  consldarad  aa  made. 

Where  it  was  objected  that  an  order  of  ne- 
eeasity  for  condemning  a  ditch  for  carrying  ad- 
ditional water  was  erroneous  because  condemn- 
ing the  entire  ditch,  if  the  complaint  was  de- 
fective in  asking  oondeaanatlon  for  .only  a  part 
of  the  ditch,  the  defect  could  be  remedied  by 
amendment,  and  in  view  of  Bern.  Code  1915,  { 
1752,  all  amendments  which  could  be  made  must 
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be  considered  as  made,  so  the  complaint  mnat 
be  considered  as  broad  as  the  evidence  and  to 
support  the  order. 

6.  Constitutional  law  «=»!  18— Right  of  emi' 
■•■t  domain  suparfor  to  private  oontrael. 

Laws  1917,  p.  448,  i  4,  permitting  condem- 
nation of  a  ditch  by  one  of  ita  owners  and  ten- 
ants in  common  for  the  carrying  of  additional 
water  to  another  source,  is  not  to  such  extent 
void  because  violating  a  contract  between  such 
tenants  in  common,  since  ownership  contracts 
do  not  exempt  from  the  eminent  domain  stat- 
utes, which  are  paramount  and  superior  to  any 
rights  acquired  by  private  contract 

7.  Eminent  domain  «=>I96— Evidenoa  held  to 
warrant  order  of  necessity,  condemning  trrl- 
patloa  dltoh  to  carry  additional  water. 

In  an  action  by  one  of  tenants  in  common 
of  an  irrigation  ditch  against  another  to  con- 
demn the  ditch  to  an  additional  servitude  to 
carry  water  from  another  source,  evidence  held 
to  support  an  order  of  neceaaity  fo>  condemna- 
tion. 


Department  2. 

Proceeding  by  the  State,  ob  the  relation  of 
W.  A.  Lincoln  and  wife,  agalLst  the  Superi- 
or C!onrt  of  Okanogan  County  aud  Hon.  C.  H, 
Neal,  Judge  thereof,  and  the  little-Wetsel 
Company  for  review  of  an  order  of  necessity 
for  condemnation  In  an  action  by  the  Little- 
Wetael  Ck)mpeny  against  W.  A.  Lincoln  and 
wife,  to  condemn  a  right  of  way  to  carry  ad- 
ditional water  tbronxh  a  ditch.  Order  af- 
firmed. 

Wm.  O'Connor,  of  Okanogan,  for  plaintiffs. 
P.  D:  SmiOi,  W.  C.  Brown,  and  Smith  & 
Brown,  all  of  Okanogan,  for  respondents. 

FULLERTON,  J.  The  petitioners,  and  the 
respondent  Little- Wetsel  Company,  own  abut- 
ting landa  situated  In  Okanogan  county.  The 
lands  are  Jn  an  arid  re^on  and  require  Irri- 
gation to  make  them  productive.  Ttie  sonrc- 
es  from  whldi  water  Is  obtained  for  Irrigat- 
ing the  lands  are  above  the  lands  of  the  peti- 
tlimerc.  The  lands  of  the  respondent  were 
in  part  formerly  owned  by  one  Hess,  and  he, 
together  with  tlie  petitioners,  appropriated 
the  waters  of  a  creed:  known  as  Wolf  creek, 
and  constructed  a  ditch  from  the  creek  to 
their  landa.  The  ditch  for  the  first  1,000 
feet  passes  over  what  WaS'  then  government 
land,  the  title  to  which  was  afterwards  ac- 
quired by  one  AUlsMi,  and  from  thence  It 
passes  over  the  peUtlonera'  lands  to  the  land 
now  owned  by  the  respondent  Hesa  on  the 
one  pert  and  the  petitioners  an  the  other 
owned  the  land  and  water  appropriated  as 
tanants  In  common  In  eoiual  moieties.  The 
respondent  at  the.  time  it  acquired  the  land 
of  Hess  acquired  also  his  interest  In  the 
ditch  and  his  interest  In  the  appropriated,  wa- 
ten.  The  ditch  seems  to  have  become  known 
locally  as,  and  is  called  In  tiie  record,  the 
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Hess-Iiiiicoln  dltcb.  As  originally  construct- 
ed, and  as  now  operated,  the  ditch  has  a  ca- 
pacity of  some  16  cubic  feet  of  water  per  sec- 
mid  of  time. 

Wolf  creek,  while  famishing  water  suffi- 
cient to  supply  the  carrying  capacity  of  the 
ditch  In  the  early  part  of  the  irrigating  sea- 
son, diminishes  in  flow  rapidly  thereafter,  and 
for  the  later  part  of  the  season  the  water 
from  that  source  Is  Insufficient  to  supply  the 
needs  of  the  parties.  To  augment  its  own 
supply  the  defendant  constructed  a  ditch 
from  the  Methow  river  to  the  head  of  the 
Hess-Llncoln  ditch,  and  sought  to  convey 
water  from  that  source  through  its  construct- 
ed ditch  and  through  the  Hess-tiincoln  ditch 
to  its  lands.  The  petitioners  objected  to  its 
doing  so,  and  the  controversy  engendered 
thereby  gave  rise  to  the  case  of  Llttle-Wetsel 
Ck).  V.  Lincoln,  101  Wash.  435,  172  Pac.  746. 
We  there  held  that  the  respondent  had  no 
right  to  so  convey  the  water  without  the  con- 
sent of  the  liincolns,  since  it  was  to  subject 
their  interests  in  the  ditch  and  their  lands  to 
an  additional  servitude  not  warranted  by  the 
agreement  under  which  the  ditch  was  con- 
structed. 

After  the  decision  of  this  court  in  that 
case,  the  defendant  Instituted  an  action  in  the 
superior  court  of  Okanogan  county  against 
the  petitioners  to  condemn  the  right  to  carry 
through  the  Hess-Lincoln  ditch  the  addition- 
al water  mentioned.  As  a  part  of  the  rrilef 
sought  they  asked  to  hare  the  ditch  widened 
through  the  lands  of  the  petitioners  by  tak- 
ing a  strip  of  land  1  foot  in  width  from  the 
upper  Bide  of  the  ditch,  so  as  to  give  the 
ditch  a  carrying  capacity  of  19  feet  of  water 
per  second  of  time,  instead  of  16  feet,  its 
present  capacity.  At  the  trial  of  the  cause 
the  court  entered  an  order  of  necessity,  and 
this  proceeding  was  brought  by  the  petitioners 
to  review  the  order. 

The  contentions  of  the  petitioners  can  be 
divided  into  two  principal  propositions,  name- 
ly :  First,  that  the  property  soug;ht  to  be  con- 
demned Is  not  subject  to  condemnation ;  and, 
second,  that,  conceding  It  to  be  so  subject,  the 
evidence  is  insufficient  to  justify  the  order. 

[1]  In  support  of  the  first  of  these  proposi- 
tions, the  petitioners  call  attention  to  the 
declaration  of  the  Legislature  to  the  effect 
that  the  beneficial  use  of  water  is  a  public 
use  (Laws  1917,  c.  117,  S  4),  and  argue  there- 
from that  the  right  In  the  ditch  sought  to  be 
condemned,  since  It  is  in  aid  of  this  use,  is 
also  devoted  to  a  public  use,  and  that  to  per- 
mit the  defendant  to  convey  through  the 
ditch  water  from  an  Independent  source  for 
its  own  private  boiefit  Is  to  take  property 
from  iixem  and  transfer  it  to  the  defendant, 
contrary  to  the  rule  that  property  devoted  to 
a  public  use  by  one  person  oannot  be  taken 
from  him  without  his  consent  and  given  to 
'another  to  be  devoted  to  a  like  or  similar  uS^ 


But,  without  quarreling  with  the  legal  rule 
as  Stated,  we  think  the  premise  assumed  as 
the  basis  for  invoking  the  rule  has  no  foun- 
dation in  the  facts  shown.  The  order  of  ne- 
cessity as  entered  does  not  deprive  the  pe 
tltioner  of  any  beneficial  use  they  are  mak- 
ing of  the  waters  of  Wolf  creek,  nor  can  we 
conceive  that  it  deprives  Qiem  of  the  means 
by  which  they  make  use  of  such  waters.  The 
ditch  as  at  present  constructed  has,  as  we 
have  said,  a  carrying  capacity  of  16  cubic 
feet  of  water  per  second  of  time.  The  peti- 
tioners' right  therein,  since  they  are  the  own- 
ers of  a  half  interest  in  the  ditch,  is  to  carry 
and  to  apply  to  (heir  own  use  water  up  to 
one-half  of  this  carrying  capacity.  The  or- 
der of  the  court  preserves  this  right  In  tbem. 
It  but  gives  to  the  respondent  the  right  to 
enlarge  the  ditch  and  the  right  to  carry 
therein  for  its  own  benefit  such  additional 
water  as  the  increased  capacity  of  the  ditch 
will  enable  it  to  carry.  This  does  no  more 
than  add  to  Oie  ditch  and  to  the  lands  of  the 
petitioners  an  additional  servitude  for  which 
they  are  entitled  to  compensaOon,  but  mani- 
festly It  does  not  deprive  them  of  any  prop' 
erty  which  they  are  now  devoting  to  a  bene- 
ficial use. 

[2]  The  argument  advanced  in  this  connec- 
tion, to  the  effect  that  the  petitioners  are 
seized  of  the  whole,  as  well  as  the  part,  of 
the  common  property  devoted  to  the  benefi- 
cial use  of  this  water,  and  that  any  interfer- 
ence therewith  is  of  necessity  a  taking  of 
such  property.  Is  not  tenable.  At  common 
law,  for  the  purpose  of  tenure  and  the  right 
of  survivorship.  Joint  tenants  of  property 
were  said  to  be  seised  by  the  moiety  and  by 
the  whole,  but  we  have  no  such  tenancies  in 
this  state.  Not  only  Is  a  tenure  by  joint  ten- 
ancy against  the  spirit  of  our  institutions, 
but  It  has  been  expressly  abolished  by  stat- 
ute and  now  all  common  owners  of  property 
hold  as  tenants  in  common.  In  such  a  t«i- 
ancy,  even  at  the  common  law,  the  tenants 
hold  by  distinct  moieties,  and  their  titles  are 
not  Joint  but  several.  Any  added  burden  to 
the  common  property  which  leaves  its  use 
intact  cannot,  therefore.  In  any  Just  sense,  be 
said  to  be  a  taking  of  the  property  within  the 
rule  for  which  the  petitioners  contend. 

[3]  A  second  reason  urged  for  denying  the 
power  of  condemnation  Is  that  there  ia  no 
statutory  authority  for  It  But  we  think 
there  Is.  The  sectlcm  of  the  laws  above  dted 
provides : 

"The  beneficial  use  of  water  is  hereby  dedar- 
ed  to  be  a  public  ase,  and  any  person  may  exer- 
cise the  right  of  eminent  domain  to  acquire  any 
property  or  rights  now  or  hereafter  existing 
when  found  necessary  for  the  storage  of  water 
for,  or  the  application  of  water  to,  any  beneficial 
use,  induding  tlie  right  to  enlarge  existing 
structures  employed  for  the  public  purposes 
mentioned.  •  •  •  Such  property  or  rights 
shall  be  acquired  in  the  manner  provided  by  law 
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for  the  taking  of  private  property  for  public 
ns*  by  private  corporations." 

Concerning  the  apidlcabllity  of  the  stat- 
ute connsel  say: 

"This  portion  of  the  Water  Code  gives  the 
right  to  enlarge  only,  and  the  court,  I  do  not 
believe,  is  justified  in  reading  something  else  in- 
to the  statute.  The  rule  of  strict  construc- 
tion applies  when  dealing  with  a  statute  cover- 
ing eminent  domain  proceedings,  and  I  do  not 
believe  I  need  to  state  authorities  to  sustain 
me  in  this  contention.  This  being  true,  that 
said  statute  should  be  strictly  construed,  the 
only  proceeding  the  Little-Wetsel  Company 
could  maintain,  if  any  at  all,  would  be  a  pro- 
ceeding in  eminent  domain  for  enlarging  the 
ditch,  and  that  is  all  the  court  could  legally 
grant  to  the  I/ittle-Wetsel  Company  under  any 
view  of  the  case.  To  go  further  and  entertain 
a  proceeding  to  condemn  the  rights  in  a  ditch 
already  constructed  and  devoted  to  a  public  use 
for  a  like  public  use  is  clearly  error." 

But  we  think  it  clear  that  this  is  to  place 
an  unwarranted  construction  on  the  statute. 
The  section  Is  a  part  of  the  act  known  as  the 
Water  Code,  one  of  the  main  objects  of  which 
was  to  provide  means  by  which  water  could 
l>e  impounded  and  carried  to  arid  lands  for 
irrigating  purposes.  To  hold,  therefore,  that 
the  statute  Is  a  grant  of  the  right  to  enlarge 
existing  structures  constructed  for  such  pur- 
poses, but  Is  not  a  grant  of  the  right  to  use 
them  when  so  enlarged,  would.  In  our  opin- 
ion, be  a  perversion  of  the  statute.  Plainly, 
if  the  ri^t  Is  not  expressly  granted  it  Is 
granted  by  necessary  implication. 

[4}  Again  it  is  said  that  no  order  of  con- 
demnation could  be  entered  without  a  show- 
ing that  no  feasible  route  exists  for  the  con- 
struction of  an  Independent  ditch  for  carry- 
ing the  water  to  the  respondents'  laud,  and 
that  the  evidence  is  to  the  contrary.  The 
showing  was  that  the  water  could  be  con- 
veyed by  the  construction  of  a  new  ditch 
across  the  petitioners'  land,  but  that  no  other 
feasible  route  existed  therefor.  The  objec- 
tion is  therefore  met  by  the  statute.  Sec- 
tion 6364  of  the  Code  (Rem.)  provides: 

"No  tract  or  parcel  of'improved  or  occupied 
land  in  this  state  shall,  without  the  written  con- 
sent of  the  owner  thereof,  be  subjected  to  the 
burden  of  two  or  more  irrigating  ditches  con- 
structed for  the  purpose  of  conveying  water 
through  said  property  to  lands  adjoining  or 
beyond  the  same,  when  the  same  object  can 
feasibly  and  practicably  be  attained  by  uniting 
and  conveying  all  the  water  necessary  to  be 
conveyed  through  snch  property  in  one  ditch." 

WUle  the  petitioners  contend  to  the  con- 
trary, the  evidence  as  we  view  it  shows  that 
it  is  both  feasible  and  practical  to  tmite  and 
convey  the  waters  as  the  statute  contem- 
plates. The  contrary  view  is  based  on  the 
opinion  of  certain  of  the  witnesses,,  to  the  ef- 
fect that  the  excess  volume  of  water,  because 


will  cause  the  ditch  to  wash  at  one  place 
and  fill  at  another,  and  thus  eventually  de^ 
stroy  It  for  use.  But,  aside  from  the  fact 
that  there  were  opinions,  seemingly  of  equal 
wt'lght,  to  the  contrary,  it  is  In  evidence  with- 
out contradiction  that  the  remedy  for  the 
condition  assumed,  should  it  occur,  presented 
no  engineering  difficulty,  but  that  it  could 
In  fact  be  remedied  by  the  insertion  of  very 
simple  contrlvancea  It  being  feasible  and 
practical  to  convey  the  additional  water 
through  the  ditch,  the  respondent  has,  under 
the  statute,  no  choice  of  means  for  convey- 
ing the  additional  water;  It  must  convey  it 
through  the  existing  ditch  If  It  Is  permitted 
to  convey  It  at  all. 

[6]  It  Is  further  contended  that  the  order 
of  necessity  entered  is  erroneous  because 
broader  than  the  complaint  upon  which  It  is 
founded ;  the  more  precise  contention  being 
that  the  complaint  asks  a  condemnation  only 
of  that  part  of  the  ditch  extending  through 
the  petitioners'  lands,  whereas  the  order  cov- 
ers the  entire  ditch.  But  the  objection  Is 
not  fatal.  Aside  from  the  fact  that  w^  think 
the  complaint  sufficient  In  the  respect  men- 
tioned, when  the  question  was  suggested  In 
the  court  below,  that  court  held  the  com- 
plaint sufficient,  and  Oie  cause  was  tried  on 
that  theory;  the  evidence  going  to  show  a 
necessity  for  condemning  the  petitioners'  in- 
terests in  the  entire  ditch.  The  defect,  if  de- 
fect there  Is,  is  capable  of  being  cured  by 
amendment.  In  such  a  case  we  are  required 
by  statute  (Rem.  CSode,  |  1752)  to  "consider 
all  amendments  which  could  have  been  made 
as  made,"  and  must  consider  the  complaint 
as  broad  as  the  evidence,  even  though  we 
should  find  It  otherwise. 

[6]  The  final  objection  on  this  branch  ol 
the  case  is  that  the  statute,  permitting  the 
enlargement  of  existing  structures  construct- 
ed for  unpounding  and  conveying  water  for 
irrigating  purposes  (Iaws  of  1917,  c.  117,  i  4), 
is  void,  when  applied  to  the  particular  In- 
stance, because  It  violates  the  obligation  of  a 
contract  It  appears  that  when  the  petition- 
ers and  Hess  appropriated  waters  for  Irrigat- 
ing their  lands,  they  entered  into  a  written 
contract,  by  which  they  defined  their  respec- 
tive rights  in  the  water  appropriated  and  their 
respective  Interests  in  the  ditch  by  which 
the  appropriated  waters  were  to  be  convey- 
ed to  their  lands,  and  It  Is  argued  that  this 
contract  is  violated  by  the  statute  because  It 
permits  the  acquisition  by  one  of  the  parties 
to  the  contract  of  greater  rights  in  the  ditch 
than  the  contract  confers  upon  him.  But  we 
cannot  conclude  that  this  is  the  meaning  of 
the  constitutional  inhibition  invoked.  Rights 
in  property  are  not  exempt  from  the  statutes 
of  eminent  domain  merely  because  they  are 
acquired  by  contract,  nor  is  common  property 
exempt  merely  because  the  owners  entered 
of  the  somewhat  extreme  fall  of  the  ditch,  i  Into  a  contract  defining  their  Interests  in  the 
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property  when  It  was  acquired.  Private 
property  of  one  person  is  allowed  to  be  taken 
by  another  for  use  in  irrigation,  either  be- 
cause the  taking  Is  for  a  pubUc  use,  as  de- 
dared  by  the  statute  cited,  or  because  It  Is 
a  right  granted  by  the  Constitution  of  the 
stata  State  ex  rel.  Galbralth  t.  Superior 
Court,  69  Wash.  621,  UO  Fac.  ^li,  140  Am. 
St  Rep.  89^.  In  either  event  it  is  a  right 
paramount  and  superior  to  any  right  acquir- 
ed by  private  contract,  and  a  taking  there- 
under by  one  of  the  parties  to  the  contract 
cannot  be  said  to  be  a  violation  of  the  provi- 
sion of  the  Constitution  referred  to,  unless 
it  might  be  so  said  in  an  Instance  Where  the 
contract  expressly  provides  against  the  ac- 
quisition by  the  one  party  of  rights  not  inur- 
ing to  the  benefit  of  the  other  party.  But 
this  question  it  is  not  necessary  to  decide,  as 
it  is  not  here  presented. 

[7]  The  second  of  the  principal  propositions 
urged  requires  no  extended  discussion.  To 
our  minds,  the  evidence  amply  shows  that 
the  respondent  has  not,  apart  from  the  sup- 
ply it  here  seeks  to  make  available,  sufficient 
water  to  Irrigate  the  lands  It  now  has  under 
cultivation,  and  shows  further  that  by  means 
of  this  supply  it  cannot  only  make  good  this 
deficiency,  but  can  by  means  thereof  bring 
under  cultivation  other  of  Its  arable  lands 
which  must  otherwise  remain  arid  and  un- 
productive. There  Is  thus  a  necessity  for  the 
taking  of  the  property  sought  to  be  taken 
within  the  meaning  of  that  term  as  used  in 
the  statute,  and  the  trial  court  did  not  err 
in  so  holding. 

Th«  order  is  affirmed. 

HOLCOMB,  C.  J.,  and  MOUNT,  TOLMAN, 
and  BRIDGES,  JJ.,  concur. 


(Ul  Wasb.  672) 

SCHWARZMILLER   V.   SCHWARZMILLER. 
(NO.  15697.) 

(Supreme  Court  of  Washington.    Jxdy  22, 
1920.) 

1.  Judgment  «=»570(i2)'-CBuM  of  aoilon  Mt 
iMt  by  f allarw  to  serve  summoMs  within  90 
days. 

Failnre  to  serve  trammons  within  90  days 
of  filing  of  complaint,  as  required  by  Bern. 
Code  1916,  f  220,  does  not  deprive  a  plaintiff 
of  liig  cause  of  action. 

2.  I*leadlns  <S=»249(4)—Coinp1aint  for  separate 
maintenance  may  be  amended  to  state  cause 
of  aotlon  for  dlvoroe. 

In  wife's  action  for  separate  maintenance, 
where  husband  had  not  l>een  served,  as  required 
by  Rem.  Code  1915,  i  220,  and  had  not  ap- 
peared in  the  case,  the  court  was  within  its 
powers  and  discretion  in  permitting  amendment 


to  complaint,  so  as  to  state  a  cause  of  action 
for  divorce,  and  in  suggesting  the  form  thert- 
for,  and  a  Judgment  rendered  on  conatructiT* 
service  on  tbe  amended  complaint  was  valid. 

3.  Dlvoroa  «=979— PiMlsbed  sammoas,  stating 
objaot  of  aetlon  as  one  far  diverM,  held  saf* 
flclant. 

Published  summons,  stating  action  to  be 
one  for  divorce,  held  to  snfficiently  state  the 
object  of  the  action,  under  Bern.  Code  1915, 
{  228,  Bubd.  4. 

Department  1. 

Appeal  from  Superior  0>urt;  Snohomish 
County ;  Guy  C.  Alston,  Jud^e. 

Action  by  B.  R.  A.  Schwamniller  acainst 
Ellen  A.  SehwarKmiller.  Judgment  of  dis- 
missal, and  plaintiff  appeals.    Affirmed. 

Coleman  &  Fogarty  and  Q.  A.  Eaune,  all 
ot  Everett,  for  appeU^t. 

E.  C.  Dalley  and  A.  B.  Dailey,  both  of 
Everett,  for  respondent 

MITGHELti,  i.  Ob  May  1,  1918,  B.  R.  A. 
Schwarzmlller  omnmenced  this  action  In  the 
superior  court  of  SiMdMwiish  county,  against 
his  wif»,  Ellen  A.  Schwamniller,  for  a  de- 
cree of  nullity  «C  thetr  marriage  solemnized 
on  January  8,  191T.  Be  has  appealed  from  a 
Judgment  denying  any  MUef  asd  dlsmlssiBg 
the  action. 

Respondent  and  one  Thomas  D.  Muiphy 
lnt«mMLrried  In  the  year  1880.  He  was  liv- 
ing at  the  date  of  the  commencemeBt  of  the 
present  salt  It  Is  tlie  dalm  of  respondent 
that  she  was  divorced  from  her  former  hus- 
band by  a  decree  of  the  superior  court  of 
King  oounty,  Wash.,  filed  therein  am  Mardi 
17, 1905.  On  the  contrary,  ai^ellant  contends 
the  divorce  proceedings  in  tliat  case  were 
fCitally  defective  and  that  the  decree  ia  void. 
The  record  in  that  case  shows  substantially 
Uie  f^lowing  facts  and  proceedinga: 

On  September  20,  1903,  Murphy  and  his 
wife  came  to  Seattle  to  live.     On  Jane  7. 
1904,  she  filed  in  the  superior  court  of  Kins 
county  a  summons  and  complaint  against 
her  husband,  for  separate  maintenance    K« 
service  of  any  kind  was  had  or  attempted  to 
be  bad  on  the  defendant  therein  prior  to 
December  5,  1904,  at  which  time  the  court 
made  and  signed  a  written  order  reciting  tbat 
it  was  made  upon  her  application  to  amend 
her  complaint  and  the  prayer  thereof  in  cer- 
tain formal  particuUrs  that  were  ennmeml- 
ed,  so  as  to  make  It  a  complaint  for  a  divorce^ 
and  further  reciting  that  she  had  now  resid- 
ed In  King  county  continuously  for  more 
than  a  year,  and  that  the  complaint  stated 
facts  sufficient  to  support  an  application  for 
a  divorce  upon  two  grounds:    First,  cmel 
treatment ;   second,  neglect  to  make  suitable 
provisions  for  the  family,  etc. .  The  order  far- 
ther provided  that  the  complaint  be  deemed 
filed  as  of  the  3d  day  of  December,  1904,  that 
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Uia  complaint  be  amended  as  Indicated,  that 
the  order  be  made  a  part  of  the  complaint, 
and  that  a  oapj  of  the  complaint  as  amended 
be  serred  npon  the  defendant  therein.  The 
order  was  duly  filed  on  December  5,  1904,  In 
and  became  a  part  of  the  record  in  that  case. 
On  December  17,  1904,  the  sherUT  made  a 
return  of  "not  found"  on  a  SO-day  snmmona 
In  the  case.  Promptly  there  was  made  and 
filed  a  due  and  proper  affidavit,  followed  by 
publication  of  summons,  of  which  publica- 
tion proof  by  affidavit  was  filed  on  February 
20,  190S.  On  February  20,  1905,  default  was 
entered  against  the  defendant,  and  on  March 
4,  1906,  the  court  upon  the  trial  of  the  di- 
vorce case  made  Its  findings,  eoneluslons, 
and  decree  In  favor  of  the  plaintiff  therein, 
which  were  filed  with  and  entered  by  the 
derk  on  If  arch  17,  1905. 

[1]  In  the  present  case  It  Is  the  contention 
of  appellant  that  the  complaint  for  s^>a- 
rate  maintenance  filed  in  the  case  of  Murphy 
V.  Murphy  could  not  thereafter  be  converted 
or  amended  into  a  complaint  for  divorce,  or 
at  all.  That  It  had  lost  its  efficacy  for  any 
purpose  since  there  had  been  no  personal 
service  or  the  commencement  of  service  by 
publication  therein  vrlthin  90  d^ys  from  the 
date  of  filing  the  complaint  and  In  the  ab- 
sence of  any  appearance  on  the  part  of  the 
defendant  therein.  Section  220,  Rem.  Code, 
provides  that  dvil  actions  in  the  superior 
conrt  shall  be  OHnmenced  by  the  service  of  a 
snmmons,  or  by  filing  a  complaint  with  the 
derb  of  the  court: 

"Provided,  that  nnless  service  baa  been  had 
on  the  defendant  prior  to  the  filing  of  the 
complaint,  the  plaintiff  shall  cause  one  or  inore 
of  the  defendants  to  be  served  personally, 
or  commence  service  by  publication  within 
ninety  days  from  the  date  of  filing  the  com* 
plamt" 

It  appears^ .  therefore,  that  pdor  to  De- 
cen^r  5,  1004,  Mrs.  Murphy  bad  not  com- 
menced any  action  against  her  then  husband, 
having  only  filed  a  summons  and  complaint 
on  June  7,  1904.  But  even  after  the  expira- 
tion of  04  days  she  had  not  lost  all  her 
rights,  for,  as  was  said  in  McPhee  v.  Nli&, 
eO  Wash.  619,  lU  Pac  M49: 

"Bat  a  party  does  not  for  these  reasons  lose 
his  cause  of  action  or  his  right  to  serve  a  com- 
plaint and  summons  at  a  subsequent  time." 

IX]  After  the  ezpIratiOB  of  the  90  days, 
and  after  she  had  been  living  In  the  state 
more  than  a  year,  she  applied  to  the  court 


on  December  6,  1904,  for  leave  to  amend  her 
compladnt  concerning  tba  l«ng)th  of  her  resi- 
dence In  this  state,  and  to  change  Its  prayer 
to  one  for  di'vorce.  Those  were  the  only  re- 
spects in  which  the  original  complaint  was 
lacking  to  allo^  proof  of  cause  for  a  divorce, 
which  she  then  claimed  she  was  entitled  to. 
At  the  time  of  asking  leave  to  amend  the  de- 
fendant therein  had  no  control  whatever  over 
the  matter.  He  had  neither  been  served  with 
process  nor  had  he  appeared  in  the  case.  The 
matter  was  entirely  under  the  control  of  the 
plaintlO  therein,  and,  the  court  in  whose 
clerk's  office  the  summons  and  complaint 
were  on  file.  Unquestionably,  under  those 
circumstances,  the  court  was  within  Its  pow- 
ers and  discretion  to  pemilt  the  amendment 
and' suggest  the  form  therefor  as  provided  in 
the  order.  The  making  and  filing  of  the  or- 
der constituted  the  amendment  to  the  com» 
plaint,  which  was  adjudged  and  to  be  con- 
sidered as  filed  on  December  8,  1904.  That 
was  shown  by  the  very  tenns  of  the  order, 
which  were  accepted  and  adopted  by  the 
plaintiff  as  an  amendment  to  the  complaint. 
It  was  after  the  complaint  was  thus  amend- 
ed and  considered  as  refiled  by  the  order  of  ' 
the  court  that  service  was  had  on  the  defend- 
ant therein  by  the  publication  of  a  60-day 
summons,  commenced  on  the  SOtfa  day  of  De^ 
cember,  1904.  The  summons,  as  the  affidavit 
of  publication  discaoses,  stated  that  the  ac- 
tion was  oBe  for  divorce.  So  far  as  the 
rights  of  the  defendant  therein  were  con' 
cemed,  as  well  as  the  jurisdiction  of  the 
conrt  over  the  mari;iage  relation  of  the  par- 
ties, the  action  was  upon  the  complaint  as 
amended,  of  which  the  record  gave  ample  and 
eemplete'  Information;  and  Uie  failure  to 
commence  the  action  as  Intended  at  the  time 
of  flUng  the  origlaal .  oosplalnt  should  cause 
no  confusion,  nor  does  It  weaken  the  efficacy 
of  the  subsequent  proceedings,  including  the 
amendment  to  the  complaint,  the  service  by 
publication  of  summons,  order  of  default,  tri- 
al, findings  and  conclusions,  and  decree  of 
divorce. 

[3]  It  Is  further  contended  that  the  sum- 
mons published  In  the  divorce  case  Inade- 
quately stated  the  object  of  the  action.  We 
are  satisfied,  however,  that  it  sufficiently  an- 
swers the  requirements  of  the  statute:  Sub- 
division 4,  f  228,  Rem.  Code. 

Judgment  affirmed. 

HOLCOMB,  C.  3^  and  PARKKR,  BBXDG- 
KS,  and  MAIN,  JTJ.,  conctir. 
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OLSON  et  OX.  V.  CLARK  at  hx.    (No.  15843.) 

(Supreme  Conrt  of  Washington.    Jnly  26, 
1920.) 

1.  Maaten  and  servant  «s»30r(l)— Antomobile 
owner  prima  facie  responsible  for  driver's 
negllgenoe. 

Generally  automobile  owner  is  prima  fade 
responsible  for  the  negligence  of  driver,  but 
such  mle  is  not  inexorable. ' 

2.  Master  and  servant  «=930l(4)— Hirer  hav- 
ing oontrol  of  vehlole  and  driver  liable  for 
driver's  negllgenoe. 

One  who  hires  and  obtains  control  of  vehi- 
cle and  driver  ander  agreement  to  pay  specified 
amount  per  day  therefor  is  responsible  for  any 
injuries  caused  by  vehide  and  driver,  if  due 
to  driver's  negligence,  even  though  driver  is 
paid  by  owner. 

3.  Master  and  servant  «=9332( I)— Hiring  giv- 
ing oontrol  of  automobile  and  driver  held 
question  for  Jury. 

In  an  action  against  a  hirer  of  an  auto- 
mobile for  the  negligence  of  the  driver  em- 
ployed by  the  owner,  whether  defendant  hired 
the  automobile  under  contract  giving  him  con- 
trol of  the  method  of  the  performance  of  the 
work  Aeld  a  question  for  the  jury. 

4.  Appeal  and  error  «;»I002— Vitrdiet  on  oon- 
illotlng  evidence  not  disturbed. 

.  Verdict  on  conflicting  evidence,  where 
there  is  any  competent  testimony  to  sustain 
it,  will  not  be  disturbed. 

Department  2. 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty; £.  M.  Card,  Judge. 

Action  by  Swen  OIsod  and  wife  against 
W.  E;  8.  Clark  and  others.  Judgment  for 
plaintiffs,  and  defendants  W.  H.  8.  Clark  and 
wife  appeal.    Affirmed. 

Hayden,  Langhorne  &  Metzger,  of  Tacoma, 
for  appellants. 

C.  A.  tJtudebaker  and  H.  B.  Donohoe,  both 
of  Chehalls,  for  respondents. 

HOLCOMB,  C.  J.  On  June  28,  1918,  plain- 
tiff Olson  and  wife,  while  driving  a  horse 
and  buggy  along  the  county  road  near  Win- 
lock,  were  struck  by  an  automobile  truck 
owned  by  Fred  Veneas  and  A.  C.  Sheves  and 
driven  by  one  Smith.  In  this  collision  Mrs. 
Olson  was  severely  injured,  and  the  vehicle 
in  which  she  and  her  husband  were  riding 
was  damaged.  The  Olsons  brought  this  ac- 
tion against  defendants  Clark  on  the  theory 
that  defendants  were  hirers  of  the  trudc,  and 
that  Smith,  the  driver,  was  their  emi^oyg  or 
servant.  As  to  defendants  Robert  Clark  and 
wife,  a  nonsuit  was  entered.  Defendants  W. 
H.  S.  Clark  [called  Henry  cnark]  and  wife 
also  moved  for  a  nonsuit  and  for  a  directed 
verdict,  both  of  which  motions  w6re  denied. 
The  Jury  returned  a  verdict  In  favor  of  plain- 


tiffs, and  from  the  Judgment  entered  upon 
that  verdict  defendants  have  appealed. 

[11  For  a  further  and  more  partlcnlar 
statement  of  the  fttcts,  reference  Is  made  to 
Olsen  y.  Veness,  lOS  Wash.  699,  178  Pac.  822; 
that  being  an  action  arising  from  the  same 
circumstances  here  involved.  Here  the  con- 
trolling question  Is:  Were  appellants  the 
hirers  of  the  truck,  and,  as  such,  responsible 
for  the  negligence  of  the  driver  in  causing  the 
collision  resulting  in  the  injuries  of  which 
respondents  complain?  While  generally  true, 
as  urged  by  appellants,  that  the  owner  of  an 
automobile  la  prima  fade  responsible  for  the 
negligence  of  the  driver,  that  rule  is  not  in- 
exorable, as  decided  la  Olsen  r.  Veness, 
supra. 

[2]  Over  the  objecdoo  of  appellants,  the 
court  gave  the  Jury  the  following  Infrac- 
tion: 

"Members  of  the  Jury,  it  is  the  law  that  one 
who  hires  from  another  a  vehicle  and  driver, 
and  agrees  to  pay  therefor  a  given  amount 
per  day,  is  responsible  for  any  accident  or 
injuries  caused  by  such  vehicle  and  driver,  if 
due  to  the  negligence  and  want  of  care  of 
the  driver,  even  though  such  driver  might  be 
paid  by  the  owner  of  such  vehicle.  In  other 
words,  after  the  owner  has  turned  such  rent- 
ed vehicle  and  driver  over  into  the  control  of 
the  person  renting  or  leasing  same,  then  such 
latter  person  stands  in  the  same  position  with 
third  persons  as  though  he  were  the  owner, 
and  is  liable  to  any  tfaihl  persons  for  all  in- 
juries caused  by  such  vehicle  or  truck,  due  to 
the  negligence  and  want  of  care  of  the  driver 
of  same." 

We  think  this  instruction  correctly  stated 
the  law  as  laid  down  In  Olsen  v.  Veness,  su- 
pra. That  case  came  before  us  on  an  appeal 
from  the  action  of  the  trial  court  In  sustain- 
ing a  motion  of  defendants  Veness  and 
Sheves  for  a  nonsuit  [respondents  here  being 
appellants  in  that  case],  and  we  said: 

"To  our  minds,  the  question  of  control  of 
operation  is  the  determining  factor  In  this 
case.  The  respondents  [Veness  and  Sheves], 
in  the  course  of  business,  had  transferred  the 
vehicle  and  driver  to  the  control  of  the  hirer, 
who  alone  could  say  where  and  in  what  the 
work  of  the  truck  should  thereafter  consist; 
and  if  this  effected  a  transfer  of  control  it 
must,  ipso  facto,  have  effected  a  transfer  of 
responsibility.  If  such  be  the  fact,  we  fed 
that  respondents'  contention,  that  the  hirer 
stood,  in  relation  to  the  law  of  this  case,  aa 
if  he  had  purchased  .the  truck  and  hired  the 
driver,  must  logically  follow." 

[3]  Part  of  another  Instruction  which  the 
court  gave  the  Jury  reads  as  follows: 

"It  is  for  you  to  decide  whether  or  not  the 
defendant  W.  H.  8.  Clark  hired  the  truck 
which  caused  the  accident,  if  yon  find  that 
the  accident  was  caased  by  a  truck,  and  wheth- 
er he  hired  it  for  himself,  or  for-  use  in  hia 
business,  or  for  some  one  else,  and  further 
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whether  or  not  hy  aach  contract  of  hiring  he 
aaanmed  control  of  the  method  of  the  per- 
formance d  the  work  to  be  done  hj  the 
truck.    •    •    •" 

This  Instruction  clearly  and  correctly  suN 
mitted  to  the  Jury  the  issue  determinable  by 
them.  It  was  a  pure  question  of  fact,  upon 
which  there  was  sharp  conflict  in  the  teatl- 
mony.  The  chief  testimony  on  the  proposi- 
tion of  who  was  the  hirer  and  in  control  of 
the  truck  at  the  time  of  the  injury  was  by 
the  parties  themselves.  Some  of  It  was  testi- 
mony as  to  admissions  and  declarations  on 
the  part  of  Henry  Clark  at  the  trial  ot  the 
former  case  and  elsewhere. 

Upon  a  motion  for  a  directed  verdict  in 
behalf  of  appdlants  the  trial  court,  in  dis- 
iwslng  of  the  same,  stated: 

"There  is  a  conflict  on  the  facU;  Mr.  Ol- 
Bon'a  testimony  against  Mr.  CUrk's.  Of 
course,  that  question  can  go  to  the  jury.  The 
only  question  is  this  presumption  as  to  re- 
sponsibility; liability  for  operating  the  truck 
on  the  part  of  the  owner.  I  consider  that  set- 
tled by  this  decision  I  have  taken  notice  of. 
The  decision  holds  that  the  owner  of  this  par- 
ticular truck  is  not  liable,  and  that  the  opera- 
tor or  hirer  as  it  were  [Is],  so  that  the  case 
is  sufficient  to  go  to  the  Jury.    *    *    •  " 

The  testimony  shows  that  the  son  made  no 
arrangements  at  all  concerning  the  hiring, 
and  bad  not  seen  his  father  for  a  week  be- 
fore the  accident.  It  was  the  father,  Henry 
Clark,  who  on  the  evening  before  the  ac- 
cident gave  the  driver.  Smith,  directions 
when  and  where  to  go  and  what  road  to  take, 
and  it  was  while  the  driver  was  following 
such  directions  that  the  accident  occurred. 
The  contract  in  writing,  which  was  lost,  if 
signed  at  all  by  either  Clark,  was  signed  by 
Henry  Clark,  ostensibly  as  principal,  and  he 


found  to  be  without  sufficient  merit  to  war- 
rant discussion. 
The  Judgment  Is  affirmed. 

BRIDGES, .  FULLERTON,    MOUMT,   and 
TOLMAM,  JJ.,  concur. 


BURNHAM  V.  ROWLEY. 


(lu  wub.  cse) 
(No.  15699.) 


(Supreme   Court  of  Washington.    July  22, 
1920.) 


1.  Witnesses  ®=>|65— Book  aooouat  admissi- 
ble, where  deoedant  admitted  Its  correctness. 

Where  plaintiff'  executor  testified  that  the 
debtor  admitted  the  correctness  of  bis  testa- 
tor's books  showing  the  indebtedness,  the  ac- 
count book  in  the  testator's  own  hand  wan 
admissible  in  evidence,  notwithstanding  the 
death  of  the  debtor  pending  the  action,  al- 
though, of  course,  the  evidence  must  be  weigh- 
ed in  consideration  of  the  fact  that  it  was  a 
conversation  with  a  deceased  person. 

2.  Blllls  and  notes  «=>527(l)  —  In  aotlon  on 
note,  evidence  held  to  show  sum  was  still  due 
thareon. 

In  an  action  on  a  note,  evidence,  considered 
as  a  whole,  held  to  show  that  the  sum  of  f  !,• 
000  was  still  due  thereon,  and  to  rebut  a  re- 
ceipt for  $3,000  given  by  the  holder;  it  ap- 
pearing that  the  amount  was  a  mistake. 

3.  Appeal  and  error  «=»I008(I)  —  Appellate 
court  will  not  defer  to  flndinga  on  andlspated 
evidence. 

The  appellate  court  is  not  botmd  to  defer 
to  the  findings  of  the  trial  court  on  undisputed 
evidence. 

Department  1. 

Appeal  from  Superior  Court,  Clarke  Coun- 


kept  It  himself  untU  it  was  lost    WhUe  the,  '^^  ^-  ^  Reynolds,  Judge. 

son,  Robert  Clark,  did  testify  that  it  was  |     Action  by  Allison  Bumham,  as  executor  of 

his  work  that  the  truck  was  hired  for,  that  the  last  will  and  testament  of  William  O. 

he  instructed  his  father  to  rent  the  truck  for  [  Hazard,  deceased,  against  Bdson  M.  Rowley 

him,   and   that  his  father  had   no  interest  I  and  wife,  Mabel  A.  Rowley.    The  first-named 

whatsoever  in  his  [Robert  Clark's]  contract, '  defendant  having  died  pending  trial,  Mabel 

or  the  business  being  conducted  by  him,  the  a.  Rowley,  as  executrix  of  the  last  will  and 

Jury  was  not  bound  to  believe  his  evidence,  testament,    was    substituted    as    defendant 

Under  this  state  of  the  facts  the  trial  court  From  a  Judgment  for  defendant,  plaintiff  ap- 

properly  submitted  the  case  to  the  Jury,  and  peals.    Reversed  and  remanded,  with  direo- 

in  doing  so  properly  gave  the  Instructions  tions. 

heretofore  quoted,  and  there  was  no  error  in  i  ... 

refusing  to  give  the  Instructions  requested  by       McMaster,  HaU  &  Drowley,  of  Vancouver, 

app^anta.  '°'"  aPI»"ant 

[4]  We  are  not  inclined  to  depart  from  the '     ^™^   *  Harden,   of   Vancouver,  for  re- 
rule  we  have  so  often  announced  and  uni-  ■  spondent 
formly  followed,  which  Is  that  a  verdict  upon 

conflicting  evidence,  where  there  is  any  com-  {  MAIN,  J.  The  purpose  of  this  action  was 
petent  testimony  to  sustain  the  verdict,  will  to  recover  the  balance  claimed  to  be  due  up- 
not  be  disturbed  upon  appeal.  {  on  a  promissory  note.    The  plaintiff  is  tlie 

There  are  other  assignments  of  error.  In-  executor  of  the  last  will  and  testament  of 
eluding  alleged  misconduct  of  counsel  for  William  C.  Hazard,  deceased.  The  original 
respondents  in  argument  to  the  Jury.  They  defendants  were  Edson  M.  Rowley  and  wife, 
nave  all  been  carefully  examined,  and  are  Subsequent  to  the  time  the  action  was  In- 
■ .  ■  .  < 
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etltuted.  and  prior  to  the  time  It  came  on  for 
trial.  Mr.  Rowley  died,  and  lira.  Rowley,  aa 
executrix  of  hla  last  will  and  testament,  was 
substituted  as  a  party  defendant  The  cause 
tms  tried  to  the  court  without  a  Jury,  ana 
resulted  in  a  judgment  dismissing  the  action. 
From  this  Judgment  the  plaintiff  appeals. 

The  facts  are  not  in  substantial  dispute. 
On  April  8,  1911,  at  Vancouver,  Wash.,  Mr. 
Hazard  loaned  to  Mr.  Rowley  the  sum  of  $7,- 
500  and  took,  a  note,  signed  by  Mr.  and  Mrs. 
Rowley.  The  note  provides  for  interest  ^at 
8  per  cent  per  annum,  payable  semiannual- 
ly. On  October  8,  1911,  the  first  Installment 
of  Interest  became  due  and  was  paid;  the 
sum  being  $800.  A  like  payment  was  made 
on  ~Aprll  S,  1912.  For  ea<A  of  these  payments 
Mr.  Hazard  wrote  and  delivered  to  Mr.  Row- 
ley a  rec^pt.  The  payments  are  also  indors- 
ed on  the  back  of  the  note.  On  October  8, 
1912,  an  interest  paym»it  of  $300  was  made, 
and,  as  the  appellant  contends,  $2,000  on  the 
prlnclpaL  The  respondent  admits  the  Inter- 
est payment  of  $300  on  this  date,  but  claims 
that  the  payment  on  the  principal  was  $3,- 
000,  instead  of  $2,000.  Subsequently,  and  on 
March  24,  1914,  a  payment  of  $4,500  was 
made  on  the  principal.  If  the  appellant's 
contention  as  to  the  prior  payment  Is  cor- 
rect, there  was  still  a  balance  due  of  $1,000, 
aside  from  Interest.  If  the  respondent's  con- 
tention be  correct,  this  last  payment  ll^uldatp 
ed  the  principal  of  the  note. 

[1,  2)  Upon  the  trial  the  appellant  offered 
In  evidence  the  ledger  account  kept  by  Mr. 
Hazard  covering  this  transaction,  after  prov- 
ing the  entries  therein  to  be  original.  Tbia 
item  of  evidence  was  excluded.  Whether  the 
ledger  account  was  admissible  under  what 
is  known  as  the  "shop  book  rule"  need  not 
here  be  determined.  The  appellant  testi- 
fied that  just  prior  to  the  time  he  filed  his 
inventory  this  account  was  shown  to  Mr. 
Rowley,  and  he  then  admitted  that  it  was 
correct  Under  this  testimony  we  think  the 
account  should  have  been  admitted  In  evi- 
dence. The  testimony  of  the  appellant  which 
made  it  admissible  being  a  conversation  with 
a  now  deceased  person,  the  evidence  must  be 
weighed  in  accordance  with  the  rule  In  such 
cases.  As  shown  by  the  account,  the  pay- 
ment on  the  princiiwl  on  October  8,  1912,  was 
$2,000.  At  the  time  the  payment  was  made, 
Mr.  Hazard  wrote  and  signed  a  receipt,  in 
which  It  is  recited  that  $3,000  was  on  this 
day  received  as  part  payment  on  -the  princi- 
pal of  the  note.  At  the  same  time  he  wrote 
the  receipt  for  $300  for  the  interest  payment 
The  principal  question  in  the  case  Is  whether 
this  receipt  has  been  overcome  by  the  other 
evidence  in  the  case,  which  is  substantially 
as  follows:  The  receipt  stub  shows  a  pay- 
ment of  $2,000.  The  Indorsement  on  the  back 
of  the  note  is  $2,000,  and,  as  already  Indi- 
cated, the  ledger  record  made  by  Mr.  Hazard 


was  $2,000.  On  April  8,  191S,  an  tntenBt 
payment  of  $220  was  madet  for  which  a  i«> 
celpt  was  given  by  Mr.  Haaard.  nils  was 
8  per  cent  on  $6,500  for  six  moiiths.  If  a 
$3,000  payment  had  been  made,  as  claimed  t^ 
the  respondents,  Mr.  Rowley  was  rolmitarlly 
paying  more  Interest  than  was  due  upon  the 
note  at  the  time.  Subsequent  to  this  time, 
and  prior  to  October  8,  1913,  when  the  next 
Interest  payment  became  due,  Mr.  Hazard 
died.  On  the  latter  date  an  Interest  payment 
of  $220  was  made  to  his  executor.  When 
the  payment  in  controversy  was  made,  Mr 
Rowley  gave  a  check  to  Mr.  Hazard  for  $2,- 
300,  $300  of  whidi  was  for  interest 

It  is  suggested  that  the  other  $1,000  claim- 
ed to  have  been  paid  was  In  cash.  There  Is 
some  evidence  that  it  was  Mr.  Rowley's  cus- 
tom to  pay  all  larger  sums  by  check.  There 
is  also  come  evidence  that  he  sometimes  paid 
cash.  There  is  one  other  item  of  evidence 
which  seems  quite  persuasive^  and  that  is  the 
ledger  account  of  Mr.  Rowley.  Under  date 
of  October  8,  1912,  it  recites  a  payment  of 
$300  Interest  and  $2,000  <»  the  principal  of 
the  note.  Under  the  evidence  thus  detailed 
the  condnglon  seems  Irresistible  that  tha 
payment  In  controversy  was  $2,000,  and  not 
$3,000.  Mr.  Hazard,  at  Hie  time  having  Just 
written  the  receipt  for  $300  Interest,  probab- 
ly continued  to  use  tbe  "three"  In  fr<»t  of 
the  "thousand,"  when  receipting  for  the  prin- 
cipal, instead  of  "two." 

Some  mention  Is  made  of  the  fact  that  the 
action  was  not  Instituted  for  approximately 
five  years  after  the  last  payment  was  made. 
The  fact  that  the  executor  may  have  delayed 
this  period  of  time  should  not  militate 
against  his  right  to  recovw  any  sum  that 
may  be  Justly  due  the  estate  which  be  repre- 
sents. In  addition  to  this.  If  the  principal  of 
the  note  had  been  fully  liquidated  when  the 
$4,600  payment  was  made,  Mr.  Rowley  would 
have  had  a  right  to  an  action  for  the  recov- 
ery of  the  note.  There  was  equally  as  much 
delay  npon  his  part  as  upon  the  part  of  One 
appellant  in  instituting  the  action. 

[3]  This  as  not  a  case  where  the  oral  tes- 
timony was  in  conflict  upon  any  material 
matter,  and  the  trial  court,  after  bearing  tbe 
testimony,  bad  made  a  finding  thereon.  It 
is  a  question  of  the  proper  inference  to  be 
drawn  from  the  undisputed  evidence.  In  our 
opinion  the  evidence  establishes  the  fact  that 
the  payment  in  controversy  was  $2,000^  and 
not  $3,000. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  supe- 
rior court  to  enter  a  judgment  for  the  balance 
due  upon  tha  princ^al  of  the  nota,  together 
with  Interest 

HOLGOMB,  O.  J.,  and  PABKER,  BBIDO* 
ES,  and  MITCHEliik  JJ.,  concur. 
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1.  Straot  rallroada  «s3l  17(28)— Contribntory 
aefliienoa  of  antomoMlo  ihiver  oroMlag  traok 
held  for  Jury. 

An  automobSe  dtiver,  vho  atatted  to  cross 
street  car  track  when  car  was  100  feet  distant, 
and  who  would  have  had  ample  time  to  cross 
track  if  his  automobile  had  not  unexpectedly 
skidded,  causing  him  to  kill  the  engine  whUe 
the  machine  was  on  the  track,  held  not  negli- 
gent as  matter  of  law. 

2.  Street  railroads  «=>99(9)— Aatomoblle  driv- 
ar  may  assuaio  motoman  will  keep  street  oar 
Dnder  ooatrol. 

Automobile  driver,  la  approaching  street  car 
track,  has  right  to  assume  that  motorman  will 
keep  Us  car  under  such  reasonable  control  as 
ia  commenanrate  with  the  situation.     > 

3.  Damages  «=9l32(l)— $2,000  verdlot  for  outa 
•a  bead  held  aot  excessive. 

$2,000  verdict  for  three  cuts  in  head,  one 
of  wUcb  was  a  deep  eut  in  the  temple  region, 
isltidt  opened  up  aome  of  the  deeper  Teaaela, 
and  which  tore  away  part  of  the  temple  mnade 
to  such  an  extent  that  plaintiff  had  not  regained 
the  use  of  such. muscle,  and  suffered  pain  and 
headaches  at  the  time  of  the  trial,  seven  months 
after  the  acddent,  Aeld  not  excesslTe. 

Department  2. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty:  John  D.  Fletcher,  Judge. 

Action  by  Frank  W.  Beeman  against  the 
Tacoma  Railway  &  Power  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

F.  D.  Oakley,  of  Tacoma,  fw  appelant 
Harry  H.  Johnston,  of  Tacoma,  tor  r6- 
apondent 

BRIDGES,  J.  This  Is  a  personal  Injury 
suit.  There  was  a  verdict  of  the  Jury  in  the 
sum  of  $2,000.  At  the  conclusioa  of  the  plain- 
tiff's caae  the  defendant  moved  for  a  nonsuit, 
wbidi.  was  dotled  by  the  court  At  the  close 
of  the  taking  of  all  the  testimony  there  was 
a  motion  for  an  instructed  verdict  for  the 
defoidant,  which  motion  was  denied.  De- 
fendant's motion  for  a  new  trial  was  also 
rinsed.  Thereafter  Judgment  was  entered 
on  the  verdict  in  favor  of  the  plaintiff  and 
against  the  defoidant  in  the  sum  of  $2,000. 
From  this  Judgment  the  defendant  has  ap- 
pealed to  tliis  court 

The  testimony  tended.to  show  the  following 
facts:  The  reqwndent  was  an  experienced 
Ford  truck  driver,  and  was  in  the  employ  of 
the  Olympic  Ice  Cream  Company,  of  Tacoma, 
Wash.  On  February  26, 1819,  he  was  driving 
his  tmdc  soi^th  on  Pacific  avenue,  in  Tacoma, 
and  intended  to  turn  to  the  left  and  cross 
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that  avenue  at  Twenty-Second  street  and  con- 
tinue easterly  on  that  street,  for  the  purpose 
of  going  to  the  factory  where  he  was  em- 
ployed. For  three  or  four  blocks  on  Pacific 
avenue  north  of  Twenty-Second  street  be  had 
been  driving  at  the  rate  of  about  10  miles  per 
hour,  and  for  that  distance,  or  most  of  it, 
Mie  of  appellant's  street  cars  was  following 
blm,  going  at  about  the  same  rate  of  speed. 
Pacific  avenne  has  two  street  car  tracks  up- 
on it  located  near  the  center  of  the  street; 
the  westerly  track  bdng  for  south-bound 
cars,  and  the  easterly  track  fbr  the  north- 
bound cars.  The  comer  of  Pacific  avenue 
and  Twenty-Second  street  la  a  busy  and  im- 
portant Intersection  at  streets  in  the  dty  of 
Tacoma.  As  be  approached  the  Intersection 
of  Pacific  avenue  with  Twenty-Second  street, 
the  south-hound  car,  which  had  been  follow- 
ing him,  was  about  100  feet  back  of  him.  He 
gave  a  signal  by  throrwlng  out  his  left  ami, 
showing  that  he  inteaded  to  cross  Pacific  ave- 
nne at  Twenty-Second  street  At  about  the 
time  of  turning  into  that  street  or  a  little 
before  that  time,  he  saw  coming  toward  him 
a  street  car  on  the  easterly  track  and  going 
northerly  along  Pacific  avenue.  At  tbAt  time 
the  north-bound  car,  according  to  plaintiff's 
testimony,  was  about  100  to  125  feet  south  of 
the  center  of  the  intereectlon  of  the  two 
streets.  It  was  raining,  and  tba  street  was 
wet  and  slippery.  When  the  rear  wheels  of 
his  truck  struck  the  west  rail  of  the  street 
car  track,  they  skidded,  so  as  to  practically 
stop  the  forward  motion  of  the  truck,  and 
in  order  to  stop  the  skidding  he  threw  the 
dhitdi  into  neutral,  thas  stopping  the  for- 
ward motion  of  the  car.  Aa  soon  as  the  car 
ceased  to  skid,  he  immediately  engaged  the 
clutch,  bat  only  succeeded  in  moving  the* 
track  S  or  4  feet,  when  the  «igine  stopped 
running,  thus  leaving  Iiim  stalled  oo  tlie 
easterly  street  car  track.  At  this  time  the 
north-bound  car  was  some  30  or  40  feet  from 
him.  The  street  car  did  not  ai^ear  to  de- 
crease its  speed  as  it  approached  respondent, 
but  hit  bis  truck  with  great  force,  derail- 
ing the  street  car,  and  carrying  the  truck 
over  the  street  to  the  curb,  a  distance  of  more 
than  100  feet  He  further  testified  that,  when 
he  started  to  cross  Pacific  avenue,  he  thought 
he  bad,  and  as  a  matter  of  fact  did  have, 
ample  time  to  get  across  ahead  of  the  street 
cars,  and  that  he  would  easily  have  made  the 
crossing,  had  not  his  car  started  to  skid,  and 
had  he  not  "killed"  his  engine 

There  was  also  testimony  to  the  effect  that 
a  block  or  two  south  of  Twenty-Second  street 
three  passengers  had  come  aboard  the  north- 
bound car,  and,  among  the  others,  a  Japanese, 
who  gave  to  the  conductor,  who  was  also  the 
motorman,  a  $2  bill,  and  be  was  given  small 
changq„theref or ;  that  as  the  car  approached 
Twenty-Second  street  the  motorman  waa 
counting  out  the  change  and  handing  it  to 
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the  passenger,  and  was  looking  in  the  direc- 
tion of  the  passenger,  and  that  the  collision 
with  the  truck  occurred  at  once  after  the 
change  was  handed  to  the  passenger ;  and 
that  the  collision  caused  the  passenger  to 
drop  the  change  on  the  floor  of  the  car.  The 
car  in  question  was  what  is  known  as  a 
"one-man"  car;  the  motorman  acting  also 
as  conductor. 

It  is  vigorously  argued  by  the  appellant 
that  under  the  decisions  of  this  court  the  re- 
spondent was,  as  a  matter  of  law,  guilty  of 
contributory  negligence,  and  that  appellant's 
motion  for  nonsuit  and  for  a  directed  verdict 
should  have  been  granted.:  Amiellant  cites 
many  cases  .from  this  and  other  cotirts,  but 
the  facts  In  this  case  are  so  at  variance  with 
the  facts  in  all  of  the  cases  cited  that  we 
find  them  all  inapplicable,  and  that  they 
give  us  very  little  assistance.  Appellant  par- 
ticularly seems  to  rely  on  Helllesen  v.  Seattle 
Electric  Co.,  66  Wash.  278,  105  Pac.  458.  Flu- 
hart  T.  Seattle  Electric  Co.,  65  Wash..  291, 
118  Pac.  51,  and  Beeman  v.  P.  S.  T.  L.,  etc., 
Co.,  T9  Wash.  137,  139  Pac.  1087. 

In  the  Beeman  Case  the  plaintiff,  who  wag 
a  pedestrian,  was  crossing  one  of  the  streets 
in  the  city  of  Seattle.  As  he  stepped  on  the 
sidewalk  he  .looked  vp  the  street,  and  saw  a 
street  cbr  Coming  toward  him,  which  was,  he 
thought,  about  450  feet  away.  It  was  dark, 
and  the  street  car  was  carrying  a  headlight. 
The  plaintiff  was  picking  his  way  acrosS'  the 
muddy  street,  when  he  was  struck  by  the 
car  and  injured.  Under  the  facts  of  that 
case  the  court  held  that  the  plaintiff  was 
gidtty  of  contributory  negligence  and  could 
not  recover.  In  the  Helllesen  Case,  supra, 
the  facta  were  that  the  plaintiff  was  iQtend- 
Ing  to  cross  Bellevue  avenue,  and  as  she.  came 
to  that  street  she  saw  two  cars,  one  headed 
east  and  the  other  west.  Thinking  she  had 
time  to  cross  the  street  before  the  cars 
should  reach  the'  intersection,  she  started 
across,  and  was  struck  by  one  of  the  cars. 
The  court  held  that  under  the  physical  facts 
shown  to  exist  it  was  plain  that  plaintiff  did 
not  look  for  the  approach  of  cars  before  she 
attempted  to  cross ;  that,  had  she  looked,  she 
must  have  seen  the  car  near  her,  and  that  it 
was  dangerous  for  her  to  attempt  to  cross. 
In  the  Fluhart  Case  the  facts  were  that  a 
pedestrian  wag  held  to  be  guilty  of  contrib- 
utory negligence,  where  he  stepped  in  front 
of  a  well-lighted  approaching  car,  and  wbi^ 
be  could  have  seen  a  block  away. 

[1]  We  cannot  here,  review  all  the  cases  cit- 
ed by  appellant.  Suffice  it  to  say  that  each 
case  rested  upon  facts  Tcry  different  from 
those  shofWh  by  the  plaintiff  to  exist  here. 
The  'law  of  eftch'  personal  Injury  case  must 
to  a  Very  large  teztent  depend  upon  the  facta 
Of  that  case.  In-  fhis  case,  if  the  plaintifTs 
testimony  Is  to  be  believed,  he  liad  ample 
time  to  make  the  crossing  in  firont  of  the 
street  far  which  hit  him,  and  the  reason  he 


did  not  succeed  was  that  his  truck  unex- 
pectedly skidded,  and  that  as  tlie  Indirect  re- 
sult thereof  be  "killed"  his  engine,  and  his 
truck  was  left  helpless  on  the  street  caiT 
track.  He  testified  that,  when  he  started  to 
make  the  crossing,  the  car  which  hit  him  was 
from  100  to  125  feet  from  tlie  place  where 
he  would  cross,  and  that  after  he  had  been 
delayed  by  the  skidding  of  his  car,  the  con- 
sequent necessity  to  check  its  forward  move- 
ment to  stop  the  skidding,  the  shifting  bf 
gears,  and  the  final  "killing"  of  his  engine, 
the  street  car  was  still  some  30  or  40  feet 
from  him.  Under  facts  such  as  these  we 
cannot  say  jas  a  matter  of  law  that  he  waa 
guilty  of  negligence.  The  question  of  his  neg- 
ligence was  for  the  Jury.  It  is  true  appellant 
produced  much  testimony  tending  to  show 
that  resp(xident  was  reckless  in  attempting 
to  cross ;  that  the  car  following  him  was  at 
all  times  Immediately  at  his  heels,  and  the 
car  which  struck  him  was  so  dose  to  him 
whea  he  turned  for  the  crossing  that  an  ac- 
cident was  almost  inevitable.  But  the  Jury 
had,  a  right  to  believe  that  the  facts  existed 
as  shown  by  respondent.  The  testimony  was 
contradictory,  and  the  Jury  had  a  right  to 
pas«  on  it. 

Appellant  takes  exception  to  the  following 
instrnctlons  given  by  the  court  to  the  Jury: 

"The  driver  of  a  vehicle  approaching  a  street 
car  crossing  is  entitled  to  presume  that  an  ap- 
proaching street  car  will  be  moved  at  that 
point  under  control  of  the  motorman,  who  is 
keeping  a  reasonable  lookout  ahead,  and  is 
keeping  his  car  under  such  reasonable  control 
as  is  commensurate  with  the  situation  at  such 
point,  having  due  regard  to  the  general  traffic 
and  the  probable  danger  of  collision,  and  the 
conduct  of  the  driver  of  a  vehicle  in  attempting 
to  cross  in  face  of  an  approaching  street  car  is 
to  be  measured  with  regard  to  his  right  to  rely 
on  the  street  car  being  under  such  control,  and 
the  opportunity  of  the  motorman  to  observe  in 
making  such  crossing. 

"It  is  not  necessarily  negligence  for  a  driver 
of  an  automobile  truck  to  attempt  to  cross  over 
a  street  car  track  at  a  crossing  in  face  of  aa 
approaching  car,  if  under  all  the  drcnmstanees 
a  reasonably  careful  driver  would  be  justifi^  in 
believing  that  he  could  pass  over  in  safety,  rely- 
ing on  the  duty  that  both  he  and  those  in  charg» 
of  the  street  car  must  act  with  reasonable  re- 
gard to  the  rights  of  others." 

[11  It  Is  contended  that  these  instrnctio&» 
are  wrong  because  "they  Informed  the  Jury 
that  the  respondent  had  a  right  to  presume 
that  the  motorman  was  keeping  his  car  un- 
der such  reasonable  control  as  was  commexi' 
surate  with  the  situation  at  this  point"; 
whereas,  the  respondent,  having  seen  the  car 
approaching,  could  not  rely  on  any  such  pre- 
sumptions; Birt-  we  think  the  instructtotas, 
while  general  In  their  nature,  not  only  state 
the  law  as  it  Should  be,  but  as  it  has  often 
been  announ<ied  by  this  court.  In  the  case  of 
Richmond  v.  (Tacoma  R.  &■  Power  Co^  OT 
Wash.  <|44,  .122  Pac.  351,  this  court  said: 
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''A'  pedestriaik  Is  Jnitified  In  ordeiinc  hia 
iBOTeineiitB  ntion  the  asBomptibn  that  street 
ottrs  will  be  operated,  not  only  in  conformity 
with 'local  laws,  but  with  a  high  degree  ot  care, 
and  with  due  regard  tor  public  travel  on  the 
street."  Chishohn  v.  Seattle  Electric  Co.,  27 
Wasji.  237,  67.Pac.  601;  Mallett  v.  Seattle,  Ren- 
ton  &  S.  By.  Co.,  66  Wash.  251,  lid  ^ac.  743.' 
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'  Appellant  cites  Beeman  ▼.  Puget  Soand, 
etc.,  Co.,  supra,  in  support  of  its  argument 
against  tbese  instmctions.  But  that  case 
goes  no  farther,  en  this  point,  than  to  hold 
that  one  traveling  a  street  m&f  not  implicit- 
ly and  blindly  rely  upon  the  presumption  that 
the  street  car  will  be  operated  with  due  care ; 
that  he  cannot  rely  upon  such  presumption  to 
the  point  that  he  need  n6t  exercise  care  for 
himself;  that  one  may  not  see  a  car  coming 
toward  taim  at  an  excessive  rate  of  speed, 
and  still  rely  on  the  presumption  that  it  will 
not  violate  the  speed  ordinances!  I&  short, 
that  case  in  substance  holds  that  that  one 
may  not  rely  on  presumptions  which  he 
knows  are  being  violated.  We  cannot  find 
any  substantial  error  in  the  Ipstructions  com- 
plained of. 

Complaint  is  also  made  that  the  court  did 
not  give  certain  requested  instructions.  We 
tblnk  the  instructions  given  by  this  court 
amply  covered  those  requested.  In  fact,  the 
instructions  are  very  full,  and  thpy  fairly 
presented  to  the  Jury  all  the  Issues  involved. 

[31  Appellant  further  contends  that  -  the 
verdict,  which  was  for  $2,000,  was  excessive, 
and  that  it  sh'ould  have  been  given  a  new 
trial  on  that  account  The  testimony  shows 
(hat  respondent's  injuries  consisted  of  a 
slight  cut  over  the  right  ear,  and  another  cut 
about  an  inch  long  over  the  center  of  the 
right  eye,  and  a  large  semicircular  qut  in 
the  right  temple  region.  His  pbysldaft  testi- 
fied that  the  flrst  two  mentioned,  cuts  were  of 
a  comparatively  unimportant  nature,  but  that' 
the  .other  was  a  rather  deep  cut  It  opened 
np  some  of  the  deeper  vessels,  and  tore  away 
part  of  the  temple  muscle.  This  torn  muscle 
i.vas  sewed  up,  and  several  stitches  taken  in 
the  various  cuts.  At  the  time  of  the  trial, 
which  was  some  seven  months  after  the  in- 
Jury,  that  portion  where  the  temple  muscle 
was  cat  was  numb,  an(^  re8i>ondent  had  not 
regained  the  use  of  those  muscles,  and  thu^ 
bis  face  was  greatly  afTected.  He  still  suf- 
fered some  pain  and  headaches.  The  jury 
and  the  trial  court  actually  saw  the  condl- 
tloa  of  respondent's  face,  and  were  much 
more  capaljle  of  measuring  the  extent  of  the 
injury  than  we.  The  trial  .court  myst  have 
been'  satisfied  that  the  verdict  'was  not  exces- 
sive. While  we  feel  that -it  was  liberal,  we 
cannot  say  .that  it  was  excesdve, 

Tbe  Judgment  Is  affirmed. . 

.    HOLCOMB,    0.    J.,     and    FULLEl^TON, 
MOUNT,  and  TQLMAN, . JJ.,  concur. 


(112  Wash;  UO 
LINCOLN  COUNTY  STATE  BANK  v.  MAR. 
TIN  atal.     (No.  15866.) 

(Supreme  Court  of  Washington.    Aug.  11, 
1920.) 


1.  PledBM  «=958( I)— Pledgee  held  entitled  to 
'  foreclose  mortsage  deposited  as  security. 

Where  mortgagee  deposited  mortgage  and 
mortgage  notes  with  bank  to  secure  payment  of 
his  note  payable  to  bank,  and  thereafter  as- 
signed mortgage  to  third  person,  who  assumed 
payment  of  a  portion  of  mortgagee's  indebted- 
ness to  bank,  and  executed  note  to  bank  for 
such  amount  under  agreement  whereby  bank 
held  mortgage  as  security  for  payment  there-, 
of  and  whereby  third  person  assumed  payment 
of  mortgage  notes  to  the  extent  of  the  amount 
of  his  note  to  bank,  the  bank,  on  •  third  per- 
son's failure  to  pay  bis  note,  could  foreclose 
mortgage;  such  mortgage  not  having  been  paid. 

2.  Mortgages  «=3 171(1 )— Purohasar  takes  prep- 
•rty  sabloot  to  nortgag*  of  rooord  at  time 
of  oonveyanoe. 

Purchaser  took  property  subject  to  mort- 
gage of  record  at  time  of  conveyance,  being 
chargeable  with-  notice  thereof. 

3.  Mortgages  «p»305— Aeaowai  of  aot*  sot  sat- 
lafaetioa  of  laoftgaga. 

Execution  of  renewal  note  did  not  consti- 
tute payment,  so  aa  to  satisfy  mortgage,  since 
a  change  in  the  form  of  a  debt  does  not  affect 
the  security. 

Department  2. 

Appeal  from  Superior  Oodrt  U&Gola  Coun- 
ty i    John  Tmax,  Judge. 

Action  by  the  Lincoln  County  State  Bank 
against  Floyd  6.  Culver  and  others.  Judg- 
ment for  plalntiflT,  and  defendants  H.°  N. 
Martin  and  wife  appeal    Affirmed. 

Mulligan  &  Baidaley,  of  Spokanei.  for  ap- 
pellants. 

Freece  &  Pettljobn,  of  Davenport,  for  rer 
spondent 

M(Jt7NT,  J.  This  action  was  brought  to 
foreclosie  a  real  estate  mortgage  held'  by  the 
plaintiff  as  collateral  security  lipon  a  note 
executed  by  the  defendant  H.  N.  Martin. 
All  the  defendants  except  Martin  and  wife 
defaulted.  Th,ee(e  two  defendants,  after  a 
general  demurrer  to  the  complaint  was  de- 
nied,' answered  separately.  They  denied 
generally  all  the  allegations  of  the  com- 
plaint, and  set  up  affirmative  defenses  to  thb 
effect  that  the  mortgage  debt  had  been  paid 
and  the  mortgage  was  therefore  of  no  force. 
On  these  Issues  the  case  was  tried  to  the 
court  without  a  Jury,  and  resulted  In  il 
Judgment  and  decree  as  prayed  for'  In  tbe 
complaint.  The  defendants  Martin  and  wife 
have  appealed. 

Eighteen  assignments  of  error  lire  made; 
Most .  of  these  assignments  are  based '  upon 
preliminary  matters  and  the  Introduction  oi 
evidence,  which  are  not  dieceesary  to'  be  no^ 
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tlced.  The  principal  question  and  the  one 
upon  which  the  appellants  apparently  rely 
is  that  the  mortgage  sou^t  to  be  foreclos- 
ed had  been  paid,  and  was  not  effective  as 
against  these  appellants. 

The  facts,  as  they  appear  from  the  evi- 
dence, are  as  follows:  On  September  13, 
1908,  the  defendants  Floyd  G.  Calver  and 
wife  purchased  from  the  defendant  C.  H. 
Eatsel  a  tract  of  land  in  Lincoln  county. 
At  the  time  of  this  purchase  Culver  and  wife 
executed  two  notes  amounting  to  $3,460. 
One  of  theee  notes  was  for  $2,000  and  the 
other  for  $1,460.  In  order  to  secure  the 
jiayment  of  these  notes  tbc^  executed  and 
delivered  to  Mr.  Katsel  a  mortgage  upon 
the  real  estate  purchased.  At  tiMt  time 
Mr.  Katsel  was  indebted  to  the  LlncoUi 
County  State  Bank  upon  a  note  for  some 
$4,600.  After  Mr.  and  Mrs.  Culver  had  exe- 
cuted the  notes  and  mortgage  for  $8,460 
and  delivered  the  same  to  Mr.  Katsel,  Mr. 
Katsel  assigned  the  notes  and  mortgage  to 
the  bank  as  security  for  the  payment  of 
his  note  for  $4,600.  In  the  spring  of  1909 
Mr.  Culver  Informed  Mr.  Katsel  that  he 
was  tillable  to  make  the  payments,  and  re- 
quested Mr.  Katsel  to  take  bade  the  prop- 
erty and  release  Mr.  Culver  from  the  notes 
and  mortgage.  Mr.  Katsel  was  unwilling 
to  do  this,  but  told  Mr.  Culver  that  he 
would  endeavor  to  find  a  purchaser  for  this 
land,  so  that  both  might  be  satisfied.  There- 
upon Mr.  Katsel,  on  April  9,  1909,  entered 
into  a  contract  with  Mr.  Martin,  by  (he 
terms  of  which  Mr.  Katsel  agreed  to  assign 
to  Martin  the  Culver  mortgage,  and  to  cause 
to  be  conveyed  to  Mr.  Martin,  or  whomso- 
ever he  should  designate,  the  real  estate 
covered  by  the  mortgage.  Mr.  Martin  agreed 
to  pay  the  bank  for  application  on  the  Kat- 
sel debt  the  sum  of  $3,000,  and  also  agreed 
to  deed  to  Mr.  Katsel  certain  residence 
property  in  Davenport  for  the  land  wbidi 
then  stood  in  the  name  of  Mr,  Culver  and 
wife.  On  the  13th  of  April  Mr.  Katsel  and 
Mr.  Martin  went  to  the  respondent  bank, 
where  they  explained  to  the  cashier  the 
agreement  which  they  had  made,  and  desir- 
ed to  know  of  the  bank  if  it  would  take 
Mr.  Martin  for  the  $3,000  Instead  of  Mr. 
Culver.  The  bank  agreed  to  do  this,  and 
on  the  next  day  Culver  and  wife  deeded  the 
lands  In  question  to  A.  Y.  Martin,  the  wife 
of  H.  N.  Martin,  the  consideration  named 
in  the  deed  being  $10,600.  This  deed  was 
not  filed  for  record  until  April  U,  1909, 
On  April  13  Mr.  Martin  and  Mr.  Katsel 
went  to  the  bank,  and  Mr.  Martin  executed 
his  note  for  $3,000  with  the  understand- 
ing that  the  mortgage  and  notes  executed 
by  Mr.  Culver  should  stand  as  collateral 
security  for  the  payment  of  bis  $3,000  note. 
Thereafter  from  time  to  time  Mr.  Martin 
made  payments  on  the  $3,000  note,  and  on 
Hay  16,  1916^  executed  a  new  note  for 
71,900,  the  balance  due  at  that  tlma    Be 


made  no  further  payments  after  that  date^ 
and  this  action  was  brought  by  the  bank 
for  the  balance  due  upon  this  $1,900  note 
and  to  foreclose  the  Culver  mortgage  bdd 
by  the  bank  as  collateral  security. 

[1]  As  we  have  said  above,  the  main  con- 
tention of  the  appellants  is  that  the  Cal< 
ver  notes  and  mortgage,  given  to  Mr.  Kat- 
sel and  by  Mr.  Katsel  d^^tosited  in  the  bank, 
had  been  paid,  and  therefore  the  mortgage 
was  of  no  effect  at  the  time  this  action  was 
brought.  We  taU  to  see  any  sound  theory 
upon  which  It  can  be  held  that  the  Culver 
notes  and  mortgage  have  been  paid.  It  Is 
true  that  Mr.  Katsel,  the  original  payee 
of  the  notes,  has  been  satisfied,  and  it  is 
also  true  that  Mr.  Culver,  the  original  mak- 
er of  the  notes  and  mortgage,  has  also  beai 
satisfied.  But  these  satisfactions  occur  In 
this  way;  The  bank  became  the  owner  and 
holder  of  the  Culver  notes  and  mortgage 
by  assignment  from  .Mr.  Katsel,  the  payee. 
Mr.  Martin,  by  agreement  between  the  bank, 
Mr.  Culver  and  Mr.  ELatsel,  has  assumed 
these  notes  to  the  extent  of  $3,000.  The  re- 
sult is  that  Mr.  Martin  has  become  the 
payor  of  the  notes  and  the  bank  the  payee. 
But  the  notes  have  not  been  paid,  except  to 
the  extent  that  Mr.  Martin  has  made  pay- 
nuents  on  his  $3,000  note  and  the  notes  and 
mortgage  are  held  by  the  bank  as  security 
for  the  balance  due  upon  that  note.  So  it 
Is  apparent  that  the  notes  secured  by  the 
mortgage  have  not  been  paid,  and  the  mort- 
gage has  not  been  satisfied,  and  will  not 
be  satisfied  until  the  Martin  note,  original- 
ly for  $3,000,  now  for  $1,900,  has  been  paid. 
That  the  bank  is  authorized  under  tbese 
circumstances  to  foreclose  the  mortgage  held 
by  it  as  collateral  security  for  the  note  of 
Mr.  Martin  Is  without  question.  HlUman 
V.  Stanley,  66  Wash.  320,  105  Pac.  816: 
Bank  of  Montreal  v.  Howard,  44  Wash.  10, 
86  Pac.  1116.  Under  the  last  case  the  bank 
clearly  bad  the  right  to  foreclose  the  mort- 
gage for  the  amount  due  upon  the  note  for 
which  the  mortgage  wa^  collateral  security. 

{2}  It  is  argued  by  the  appellants  that 
Mrs.  Martin  took  the  property  as  her  sepa- 
rate property  without  notice  of  the  mort- 
gage sought  to  be  foreclosed  In  this  action. 
The  mortgage  was  of  recoi^d,  and  she  was 
bound  to  take  notice  of  it  She  therefore 
took  the  property  -  subject  to  the  mortgage^ 
even  if  it  might  be  held  that  the  property 
was  her  separate  property. 

[3]  Counsel  for  appellant  make  sonfe  con- 
tention that  the  evidence  shows  that  the 
$3,000  note  of  Mr.  Martin  has  been  paid. 
We  find  no  evidence  In  the  record  to  JustlCr 
that  contention.  The  evidence  of  Mr.  Mar- 
tin himself  as  to  the  payment  of  the  note 
is  at  least  unsatisfactory,  and,  we  think, 
does  not  amount  to  a  statement  that  the 
note  had  been  actually  paid.  On  the  aOii« 
hand,  the  testimony  for  the  respondent  clears 
ly  shows  that  it  liad  not  been  paid,  and  at 
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tbe  time  of  the  last  payment  Mr.  Martin 
himself  had  executed  the  renewal  note. 
The  fact  that  the'  original  $8,000  note  has 
been  renewed  does  not  change  the  Character 
of  the  debt.  The  role  Is  that  a  change  In 
the  form  of  a  debt  does  not  affect  the  eecnrl- 
ty.  Straw-EUsworth  Mfg.  Co.  v.  Cain.  20 
Wash.  861.  66  Fac.  821. 

The  demurrer  was  properly  oremiled. 
The  facts  contained  In  the  statement  we 
have  made  are  substantlaUy  Oie  facts  al- 
leged In  the  complaint,  and  no  doubt  stated 
a  cause  of  action.  We  find  no  merit  in  the 
other  assignments  of  error,  and  are  con- 
vinced that  the  judgment  of  the  lower  court 
is  correct,  and  It  is  therefore  affirmed. 

HOLCOMB,  C.  J.,  and  BBIDOBS,  TOI/- 
MAN,  and  rULLERTON,  JJ.,  concur. 


(112  Wash.  Utt) 

SORQE  V.  SOROe.    (No.  tS857.) 

(Sapreme  Court  of  WasUngtoa.    Aug.  9, 1820.) 

1.  Divorce  «=»298(l)— In  awardlno  oattody, 
ohild's  welfare  foremost  oonaideration. 

The  court,  in  awarding  custody  of  minor 
child  in  a  divorce  case,  must  eierdse  a  Judicial 
discretion;  the  welfare  of  the  child  being  the 
foremost  consideration. 

2.  Divoroe  «=>303(l)— Past  dellnqoeney  of  wife 
so  bar  to  awarding  her  custody  of  Infant 
dauohtar. 

Past  delinquencies  of  mother  should  not  bar 
her  from  having  custody  of  her  infant  daughter, 
on  petition  for  modification  of  divorce  decree, 
in  absence  of  evidence  that  she  was  delinquent 
at  the  time  of  the  petition. 

3.  Divoroe  «=>324— Husband  not  liable  for  sup. 
port  of  child  placed  In  custody  of  remarried 
wife. 

Where  wife  was  given  custody  of  infant 
daughter,  on  modification  of  divorce  decree, 
after  ber  marriage  to  man  aMe  to  provide  for 
maintenance  of  child,  former  hnsband  will  not 
be  required  to  pay  towards  the  child's  support. 

Department  2. 

Aroeal  from  Superior  Court,  King  County ; 
Ba(yd  J.  Tallman,  Judge. 

Action  by  Herman  Sorge,  Jr.,  against  Ida 
Serge.  Decree  for  plaintiff.  From  a  judg- 
moit  modifying  such  decree  on  defendant's 
petition,  plaintiff  appeals.  Affirmed,  as  mod- 
ified. 

Albert  D.  Martin,  of  Seattle,  for  appellant 
Longfellow  &  Htzi)atrick,  of  Seattle,  for 
respondent. 

UOLCOMB,  C.  J.  In  October,  1918,  plaln- 
tifl,  Herman  Sorge,  brought  an  action  for  di- 
vorce from  his  then  wife,  defendant,  Ida 
Sorge  (now  Ida  Brand),  and  asked  that  he  be 


awarded  the  care  and  custody  of  their  minor 
child.  Pearl  May  Sorge.  Plaintiff  in  his  coat- 
plaint  charged  the  defendant  with  cruelty 
and  Impropw  conduct  Hie  answer  was  a 
general  denial  of  the  allegattons  of  tti«  com- 
plaint,  and  afflrmatlrdy  charged  plaintiff 
with  dmnkennesa,  cruelty,  and  adultery.  De- 
fendant also  prayed  for  the  custody  of  the 
child.  Issues  were  Joined  upon  tbe  plead- 
ings, after  which  the  parties  entered  into  a 
stipulation  whereby,  for  a  consideration  of 
$260,  defendant  released  certain  property 
rights  and  did  not  appear  in  person  at  tbe 
trial  of  the  cause.  Upon  hearing  the  evi- 
dence of  plaintiff,  the  court  made  findings, 
and  on  November  22,  1918,  entered  a  decree 
In  favor  of  plaintiff,  awarding  him  a  divorce, 
with  the  custody  of  the  minor  child,  then  a 
little  over  8  years  of  age.  In  July,  1910,  de- 
fendant filed  a  petition  for  a  modifiloatlon  of 
the  decree  which  she  alleged  to  have  been 
procured  by  fraud,  stating  that  she  was 
frightened  into  not  aK>earlng  to  cmitest  the 
divorce  case;  that  It  was  not  her  intention 
or  desire  to  waive  custody  of  the  minor  chUd; 
that  she  was  a  fit  and  proper  person  to  have 
the  care  and  custody  of  the  child,  and  that 
plaintiff  was  not;  that  the  child's  environ- 
ments while  in  the  custody  of  its  father  were 
not  Conducive  to  its  proper  bringing  up ;  and 
that  defendant  had  sfaice  her  divorce  been 
happily  married  to  another  man,  and  was  in 
a  position  to  provide  a  good  home  for  the 
child.  Whereupon  plaintiff  was  cited  to  ap- 
pear and  show  cause  why  tbe  custody  of  the 
child  should  not  be  awarded  to  its  mother. 
Plaintiff  denied  practically  all  the  allega- 
tions of  this  petition,  and  upon  these  issues 
another  trial  was  had.  Upon  this  hearing 
the  coori;  modified  the  original  decree  to  the 
extent  of  awarding  tbe  child  to  the  care  of  Its 
uMther,  with  the  right  of  plaintiff  to  visit  It 
at  reasonable  timesL  From  this  modification 
of  the  decree,  plaintiff  has  appealed. 

The  evidence,  as  presoited  by  the  record, 
la  flatly  contradictory  throughout  Respond- 
ent's testimony;  which  was  supported  by  ber 
witnesses,  was  to  the  effect  that  she  was  a 
fit  and  proper  person  to  have  the  custody  of 
the  child;  that  her  present  husband  is  a  man 
of  good  reputation,  and  able  and  willing  to 
assist  her  in  raising  and  caring  for  the  child 
in  a  suitable  manner.  Her  testimony  and  that 
of  her  witnesses  assailed  tbe  diaracter  of  the 
child's  father  In  serious  respects.  The  evi- 
dence adduced  by  api>ellant  was  of  like  char- 
acter to  that  of  respondent,  to  wit,  that  he 
was  a  fit  and  proper  person  to  have  the  cus- 
tody of  the  child ;  that  he  has  a  good  home 
with  his  parents,  who  are  willing  to  assist  in 
the  proper  care  of  the  child.  At  the  same 
time  the  character  of  resp<H>dent  was  affirm- 
atively attacked,  and  her  unfitness  for  the 
custody  of  the  child  sought  to  be  shown. 

Appellant  claims  that  the  trial  court  erred 
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In  taking  the  mtnor  cMld  from  his  custody, 
and  awarding  It  to  respondent  and  her  pres> 
ent  husbandi  and  contends  that  the  court, 
having  awarded  the  child  to  appellant  in  the 
divorce  case,  must  be  presumed  to  hare  done 
so  u^n  sufficient  evidence,  and  because  the 
charges  made  In  the  complaint  were  sustain- 
ed. Appellant  also  suggests  that  it  is  signifi- 
cant of  the  truth  of  these  charges  that  re- 
spondent married  her  present  husband  just 
as  soon  as  permitted  by  law  after  the  divorce 
from  appellant.  Appellant  concedes  the  de- 
sirability of  awarding  young  children  to  the 
mother,  other  considerations  being  the  same, 
but  contends  that,  when  the  woman  shows  no 
affection  for  the  child  when  she  has  it,  and 
neglects  It  for  the  society  of  men  other  than 
her  husband,  then  her  wishes  should  give 
way  to  the  welfare  and  wishes  of  the  child 
and  its  father;  and  It  Is  contended  that  re- 
spondent should  be  required  to  wait  at  least 
long  enough  to  prove  her  second  marriage 
successful  before  having  the  decree  modified, 
and  that  the  welfare  of  the  child  was  not 
taken  into  consideration. 

[1, 2]  Even  if  there  were  sufficient  evidence 
to  sustain  the  charges  made  in  the  original 
complaint,  which  we  may  assume  for  the  sake 
of  argument,  there  would  still  be  no  reason 
why  changes  for  the  better  could  not  occur  in 
the  condition,  habits,  or  character  of  a  par- 
ent, who  might  formerly  have  be&n  delin- 
quent Such  parent  might  well,  during  the 
course  of  time,  become  In  every  way  fit  to 
have  the  custody  of  a  child.  It  Is  unquestion- 
ably true  that  the  welfare  of  the  child  should 
be  the  foremost  consideration,  and  that  in 
making  the  award  of  custody  the  court  must 
exercise  a  Judicial  discretion.  It  can  hardly 
be  seriously  urged  that  the  trial  court  depart- 
ed from  these  rules  of  guidance  In  making 
Its  decree.  The  court  no  doubt  retallzed  that 
the  welfare  of  the  mlhor  daughter  and  the 
nforal  conduct  of  respondent  at  the  time  of 
the  petition  for  modification  of  the  decree  of 
divorce  were  determining  factors,  when  he 
decided  that  respondent  should  have  the  cus- 
tody of  her  minor  daughter,  and  that  past  de- 
linquencies, if  any  there  were,  should  not 
bar  her  from  having  the  child,  £^ven  if  the 
conduct  of  a  wife  be  immoral  (but  not  gross- 
ly so) — and  certainly  that  has  not  been  shown 
to  be  true  of  respondent-^her  guilt  may  be 
overlooked,  if  the  chUd  be  of  tender  years,  or 
it  may  be  shown  that  the  guilty  party  has  re- 
pented, or  that  a  recurrence  of  the  Improper 
conduct  is  not  likely.  Here  the  trial  court 
found  that  there  was  no  testimony  to  show 


that  respondent  was  not  conducting  berselt 
properly  at  the  time  of  her  petition  for  modi- 
fication of  the  divorce  decree,  and  that  there 
were  only  insinuations  to  show  that  she  had 
ever  done  anything  very  improper;  that  she 
may  have  been  sourewhat  reckless.  In  her 
manner,  but  that  no  criminal  acts  were 
shown.    The  court  also  said: 

"From  what  I  have  said.  It  is  unnecessary  for 
me  to  say  more  than  I  have,  except  that  I  do 
not  think  be  [appellant]  is  fit  to  have  the  care 
and  custody  of  the  child.  The  question  is:  le 
she  [respondent]  a  fit  and  proper  person  to  have 
the  care  and  custody  of  this  child,  and  has  she 
a  proper  place  to  take  it.  The  evidence  not 
only  shows  by  a  fair  preponderance — not  onl; 
shows  beyond  a  reasonable  doubt,  but  beyond  aU 
doubt,  that  for  several  months  past  she  has 
lived  an  exemplary  life,  and  the  evidence  also 
shows  by  the  same  fair  prepbadetance  that 
she  has  a  good  place  to  take  it." 

As  to  the  charge  that  resp<«dent  showed 
no  affection  for  the  child  when  she  had  it, 
and  n^lected  it  for  the  society  of  men  other 
than  her  husband,  she  denies  that,  and  it  is 
simply  ajiother  part  of  the  testimony  as  to 
which  there  is  conflict.  .Bearding  the  sug- 
gestion that  respondent  should  be  required 
to  wait  at  least  long  enough  to  prove  her  sec- 
ond marriage  successful  before  the  decree  is 
modified,  we  may  say  that  such  a  situation 
at  least  suggests  morality,  and  does  not  show 
unfitness  to  have  the  custody  of  her  child. 
At  any  rate,  the  child  Is  still  within  the  Ju- 
risdiction of  the  court  for  future  change  of 
control,  if  the  circumstances  surrounding  it 
so  require. 

[3]  Respondent's  testimony  being  to  the 
effect  that  her  present  husband  is  amply  able 
to  provide  for  the  maintenance  x>f  the  child, 
we  can  see  no  reason  for  requiring  appellant, 
for  the  present,  to  pay  the  sum  of  $10  a 
month  toward  its  support  Respondent  ask- 
ed no  such  relief  in  her  petition  for  modifica- 
tion of  the  decree.  To  the  extent,  of  relieving 
appellant,  for  the  present,  of  further  pay- 
ments toward  the  support  of  the  child,  the  de- 
cree is  modified.  It  should  be  arranged  by 
the  trial  court  under  its  decree,  that  appe- 
lant may  visit  the  child,  or  take  it  or  have  It 
taken,  to  his  homej  at  reasonable  times.  In 
order  to  avoid  friction  with  respondent  and 
her  husband. 

In  all  other  respects  the. decree  is  affirmed. 
Neither  party  will  recover  costs. 

BRIDGES,  FUIXERTON,  MOUNT,  aild 
TOLMAN,  JJ.,  concur. 
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COLLINS  V.  NELSON  et  ax. 


(No.  15783.) 
▲ng.  4, 


(Saprema  Coart  of  Washinfton. 
1920.) 

1.  Munloipal  corporations  «=>706(5)  —  Evl- 
ileaoe  held  to  prove  aagllgeat  operation  of 
aatoffloblle. 

In  action  for  inJurieB  by  pedestrian  struck 
br  defendant's  aatomobile  while  crossing  street 
between  intersections,  evidence  held  to  sustain 
Sndings  in  favor  of  plaintiff  as  to  defendant's 
negligence  as  proximate  cause  of  accident  and 
as  to  plaintiff's  freedom  from  contributory 
negligence. 

2.  Appeal  and  error  ^9932(1)  *•  $M00  for 
loss  of  time  and  snffaring  not  disturbed, 
though  no  evidence  as  to  earning  eapaolty. 

In  personal  injury  action  to  recover  for 
loss  of  time  and  for  pain  and  suffering,  judg- 
ment for  $1,000  will  not  be  set  aside,  notwith- 
standing absence  of  proof  as  to  earning  capad? 
ty  of  plaintiff  during  the  time  he  was  kept  from 
bis  work,  but  will  be  sustained  upon  the  ground 
tliat  it  was  warranted  by  evidence  of  pain  and 
suffering,  and  that  loss  of  time  was  not  con- 
sidered in  making  award. 

3.  Damages  «s»96— For  pain  and  suffering  loft 
to  Judgment  of  trier  of  ease. 

Damages  for  pain  and  suffering,  not  being 
susceptible  of  being  estimated  in  money  by 
direct  proof,  must  be  left  to  the  judgment  of 
the  trier  of  the  case. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
MltcheU  Gilliam,  Judge. 

Action  by  Charles  B.  Collins  against  Oscar 
W.  Nelson  and  wife.  Judgment  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

Boberta  &  Skeel  and  L.  B.  SchweUenbach, 
all  of  Seattle,  for  appellanta. 
Kerr  A  McCbrd,  of  Seattle,  for  respondent 

MITCHELL,  J.  This  case  was  tried  wlth- 
oQt  a  Jury.    Tbe  court  found: 

"That  on  March  23,  1918,  the  plaintiff  was 
crossing  over  said  Third  avenue  on  foot  from 
the  west -side  of  said  street  to  the  east  side  in 
a  diagonal  direction,  the  view  of  said  street 
at  said  place  from  either  direction  being  un- 
obacured  to  the  driver  of  defendant's  automo- 
bile, or  any  one  else.  That  the  driver  of  the 
defendant's  car  failed  to  keep  the  proper  look- 
out for  the  plaintiff,  and  was  driving  the  said 
car  at  an  excessive  and  dangerous  rate  of 
speed,  and  when  he  observed  the  plaintiff  fail- 
ed to  use  reasonable  care  in  stopping  said  car 
and  avoiding  collision  with  the  plaintiff,  and 
that  all  of  the  said  acts  and  negligence  were 
the  direct  and  proximate  cause  of  the  collision 
between  the  defendant's  automobile  and  the 
plain  Uff,  and  the  plaintiff  at  all  times  acted  in 
a  careful  and  prudent  manner.  That  at  the 
time  when  tbe  plaintiff  had  passed  to  the  east 
side  of  the  center  of  said  street  the  driver  of 
defendant's  automobile  negligently  struck  the 
plaintiff,  knocked  him  down.    *    *    *  » 


COLLINS  y.  NXLSQN    :  819 

(l»l  P.) 

[1]  The  findings  are  sustained  by  a  dear 
preponderance  of  tbe  evidenca  Bespimdent, 
going  south  on  Third  avuine  in  Seattle,  stop- 
ped and  parked  his  car  by  the  west  curb, 
about  160  feet  south  of  Virginia  street  and  a 
like  distance  north  of  Stewart  street  There 
were  a  few  other  cars  standing  alongside  the 
same  curb,  north  and  south  of  respondent's 
car.  There  are  two  street  car  tracks  upon 
the  avenue — one  on  each  side  of  and  near  the 
colter  of  the  street  From  the  street  curb  to 
the  nearer  rail  of  the  nearer  street  car  track 
the  distance  is  17^  feet  Having  business 
across  the  avenue,  the  respondent  upon 
alighting  on  the  sidewalk,  passed  around  in 
front  of  hh3  car  into  open  vision  upon  the  ave- 
nue, paused,  looked  south,  and  observed  no 
traffic,  then  looked  north,  and  saw  appellant's 
automobile  crossing  Virginia  street,  traveling 
south  along  the  right-hand  or  westerly  side  of 
the  avcuue.  There  was  no  other  traffic  of  any 
kind  at  that  time  on  the  avenue  between  the 
two  cross  streets  mentioned.  Upon  observ- 
ing appellant's  automobile  approaching,  re- 
spondent threw  up  his  hand  as  a  signal  to 
tbe  driver,  and  Immediately  walked  at  • 
fairly  rapid  pace  in  a  straight  line  diagonal- 
ly acroes  the  avenue  toward  a  pcxlnt  about 
60  feet  further  south.  Shortly  the  automo- 
bile ran  upon  him  over  on  the  east  side  of 
the  avenue,  aa  be  reached  tbe  west  rail  of 
the  east  street  car  track,  and  knocked 
him  down,  causing  the  injuries  complained 
of.  In  spite  of  ample  opportunity,  by  keep- 
ing on  the  right-hand  side  of  the  street,  to 
have  passed  safely  behind  respondent,  as  tes- 
tified to  by  all  the  witnesses  to  the  accident, 
other  than  the  driver,  it  appears  that  from  a 
point  an  appreciable  distance  to  the  north 
the  driver  commenced  to  veer  his  car  toward 
the  east  in  the  direction  respondent  was  go- 
ing, or,  as  a  disinterested  witness  expressed 
it,  "seemed  to  kind  of  follow  Mr.  Collins," 
and  struck  him  over  on  the  east  side  of  the 
avenue,  not  with  the  left  nor  front  of  tbe 
automobile,  but  with  the  hub  of  the  right 
front  wheel. 

We  are  not  impressed  with  the  claim  of 
contributory  negligencfc  A  pedestrian  is  not 
prohibited  by  tbe  ordinance  of  the  dty  ft«m 
the  use  of  the  streets  between  intersections 
and  crossings.  It  makes  tils  right  to  the  use 
of  Such  places  inferior  to  the  rights  of  ve- 
hicles, and  exacts  from  him  a  higher  degree 
of  care  than  at  street,  intersections  and  cross- 
ings, where  he  has  the  right  of  way  over  ve- 
hicles. Admitting  the  superadded  care  im- 
posed by  the  ordinance  upon  pedestrians  be- 
tween '  street  intersections,  we  find  in  the 
present  case  no  proof  of  conduct  on  the  part 
of  tbe  respondent  to  relieve  tbe  appellant  of 
Its  negligence  as  the  proximate  cause  of  the 
injury. 

[2, 3]  It  is  further  contoided  that,  because 
of  the  almence  of  proof  as  to  the  earning  ca- 
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padty  i>t  respondent  during  the  time  he  tes- 
tifled  to  have  beat  kept  from  bis  work,  the 
judgment  for  fl.OOO  for  I089  of  time,  pain, 
and  eulferlng  Is  erroneous  and  must  be  set 
aside.  The  jndgmeht  Is  In  general  terms 
and  mentions  no  element  of  damage  upon 
which  It  Is  based.  The  case  is  tried  de  novo 
by  us.  There  are  allegations  and  proof  of 
pain  and  suffering  entirely  euffldent  to  sus- 
tain the  amount  of  the  award.  While  there 
Is  an  allegation  and  also  proof  of  loss  of 
time  on  the  part  of  respondent,  without  any 
testimony  of  the  value  thereof,  we  adopt  the 
plan,  obviously  pursued  by  the  trial  court, 
of  not  considering  the  loss  of  time,  as  such, 
in  fixing  the  amount  of  respondent's  recov- 
ery, but  confine  it,  so  far  as  the  $1,000  Is 
concerned,  to  the  element  of  pain  and  suf- 
fering, a  damage  not  susceptible  of  being  es- 
timated In  money  by  direct  proof,  but  which 
must  be  left  to  the  Judgment  of  the  trier  of 
the  case. 
Judgment  affirmed. 

HOLGOMB,   0.  J.,   and   PARKER,   TOI/- 
UAN,  and  BIAIN,  JJ.,  concur. 


(112  Waah,  289) 

CORTEZ  V.  SPOKANE  INTERNATIONAL 
BY.  CO.    (No.  15807.) 

(Supreme  Court  of  Washington.    Ang.  24, 
1920.) 

1.  Release  «=»57(2)— Proof  of  fraud  nnst  be 
clear  and  convincing. 

In  personal  injury  action,  commenced  more 
than  one  year  after  written  settlement,  during 
which  time  no  complaint  has  been  made  that 
plaintiff  had  been  defrauded,  proof  of  fraud,  to 
warrant  setting  aside  of  the  settlement,  mast 
be  clear  and  convincing. 

2.  Release  <3=>58(6)— Valiifity  of  written  set- 
tlement claimed  to  have  been  fraudulently  in- 
duced question  for  court,  unless  proof  Is  dear 
and  convincing. 

In  personal  injury  action,  involving  valid- 
ity of  written  settlement  claimed  to  have  been 
induced  by  frand,  it  is  the  duty  of  the  trial 
court  to  determine  whether  evidence  npon  the 
question  of  fraud  is  clear  and  convincing,  with- 
in rule  requiring  clear  and  convincing  proof  of 
fraud  to  warrant  the  setting  aside  of  the  writ- 
ten settlement,  and,  if  not  clear  and  convincing, 
to  take  the  question  of  fraud  from  the  jury. 

3.  Release  ^=958(6)— Evidence  heM  InsufBdent 
for  submissien  «f  validity  of  written  settle- 
nent  te  Jury. 

In  action  for  injuries  to  employe's  foot,  in- 
volving the  issue  of  whether  written  settlement 
bad  been  induced  by  fraud,  where  settlement 
was  made  at  the  voluntary  solicitation  of  the 
employ^  on  his  own  terms,  and  where  only  evi- 
dence of  fraud  was  statements  of  physicians  as 
to  length  of  time  before  employe  would  recover, 


it  was^conrt's  duty,  qnder  Rem.  Ciode  1915,  i 
340,  to  direct  jndgment  toe  defendant ;  the  statt- 
ments.by  the  physicians  being  mere  expresaioM 
of  opinion. 

Department  2. 

Appeal  from  Superior  Court,  Spokaiw 
County ;  Bruce  Blake,  Judge. 

Action  by  A.  J.  (3ortez  against  the  Spokane 
international  Railway  (Company.  Judgment 
of  dismissal  notwithstanding  a  verdict  for 
plaintiff,  and  plalntlfl  appeals.    Affirmed. 

Plnmmer  ft  Lavtn,  of  Spokane,  for  appd- 
lant. 

Allen,  Wiast^oQ  4  Allen,  of  Spokane,  for 
reepondent. 

MOUNT,  J.  The  plalatur  brooght  this  ac- 
tion to  recover  for  personal  Injuries.  Upon 
issues  Joined  the  case  was  tried  to  the  court 
and  a  Jury,  and  resnited  in  a  verdict  In  favor 
of  the  plaintiff  for  $6,680.  Tlierenpon  the 
defendant  filed  a  motion  for  a  new  trial  and 
for  Judgment  notwithstanding  the  verdict 
On  the  hearing  ap<m  these  motions  the  trial 
court  denied  the  motion  for  a  new  trial,  but 
granted  the  motion  for  Jndgment  notwith- 
standing the  verdict  The  plaintiff  has  ap- 
pealed from  the  order  of  dismissal. 

The  facts  may  be  briefly  stated  as  follows: 
On  the  9th  day  of  October,  1917,  the  appel- 
lant was  employed  as  a  switchman  In  the 
yards  of  the  respondent  In  the  vicinity  of 
Spokaoa  The  respondent  at  that  time  was 
engaged  in  interstate  eonmierce.  On  that  day 
several  carloads  of  logs  were  shipped  over 
the  line  of  the  respondent  railroad  from 
Idaho  to  the  dty  of  Spokane^  in  this  state. 
These  cars  were  placed  upon  a  siding  npon 
a  grade.  The  brakes  were  securely  fastened 
while  the  switching  crew,  of  which  the  ap- 
pellant wad  one,  were  swltdilng  other  can. 
The  switch  engine  coupled  onto  these  loads 
of  logs.  The  appellant  was  directed  to  re- 
lease the  brake  on  the  car  next  to  ttie  en- 
gine. In  order  to  do  this  he  was  req-olred 
to  stand  on  the  drawbar  between  the  engine 
and  the  loaded  car.  While  he  was  in  the  act 
of  releasing  the  brake,  a  fellow  employe  by 
means  of  a  rock  released  the  brake,  wUdi 
let  the  loaded  car  come  down  against  the 
appellant's  foot,  thereby  severely  crashing 
the  foot  The  bones  of  the  little  toe  and 
the  second  toe  of  the  right  foot  were  twoken, 
and  some  bones  were  broaen  from  the  sreat 
toe  of  that  foot  Thereupon  the  appellant 
was  takoi  to  the  hospital,  and  was  treated 
by  Dr.  Doolittle,  who  was  then  in  the  em- 
ploy of  the  railway  company.  Ttie  appel- 
lant remained  In  the  care  of  Dr.  Doolittle  for 
one  month,  and  then  left  the  bospltaL'  Be 
called  upon  Dr.  Doolittle  about  twice  a  week 
after  that  time.  On  the  Uth  day  of  Febm- 
ary,  1918,  the  appellant  proposed  to  the  <*lalm 
agent  that  a  settlement  be  made;    appellant 
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stating  that  be  desired  to  purchase  a  Ford    formed  aroimd  thbaa  bones;  thai  ^t  weold  be 


car  and  go  into  the  Junk  baslnesa.  He  of- 
fered to  setde  for  (4fiO.  Mr.  Shaw,  the  claim 
agent  of  the  company,  submitted  this  propo- 
sition to  the  railroad  cranpany.  It  was  ac- 
cepted, and  a  settlement  was  made.  The  ap- 
pelant signed  a  release  for  all  dalms  of 
damages  and  was  paid  $400  In  cash  at  that 
ttane.  He  had  been  paid  by  the  company  up 
to  that  time  his  average  wages  after  he  was 
injured.  Thereafter,  in  May  of  1918,  he  was 
employed  by  the  recDondent  as  a  brakeman, 
and  continued  in  that  employment  until  De- 
cember of  that  year.  At  that  time,  on  ac- 
count of  slack  business,  the  crew  was  laid 
off.  and  the  appellant  demanded  wages  for 
the  month  of  December,  which  being  refused, 
he  made  the  statement,  "I  will  make  you 
pay,"  and  then  in  1919  brought  this  action 
for  damages  on  account  of  the  injuries  re- 
ceived on  October  9, 1917. 

The  single  question  presented  upon  this  ap- 
peal la  whether  the  court  erred  in  granting 
the  Judgment  notwithstanding  the  rerdlct, 
upon  the  ground  that  the  evidence  waa  &- 
sufficient  to  show  fraud  in  the  settlement 
The  principal  defense  made  by  the  respond- 
ent was  that  the  settlement  had  been  made. 
In  reply  to  this  defense  the  appellant  alleged 
that  the  settlement  was  void,  because  it  was 
fraudulently  made.  Upon  the  trial  of  the 
case  it  appeared  that  Dr.  Doollttle,  who  had 
diiarge  of  the  appellant  after  he  was  brought 
to  the  hospital,  had  gone  to  Florida  in  the 
early  part  of  January,  1918.  The  appellant 
testified  upon  the  trial  of  the  case  as  follows: 

"A.  Tea,  sir;  I  went  to  Doolittle— that  Is, 
Jnst  before  he  went  to  Florida — and  ^e  told 
me  it  was  ooly  a  matter  of  80  to  60  days  at  the 
ontaide.  'All  you  have  to  do  is  to  get  put  and 
exercise  that  foot,  and  you  wQI  gain  in  strength; 
but,'  he  says,  loafing  around  the  way  yon  aie,' 
he  says,  'throw  that  cane  away,  and  get  out  and 
go  to  work.' 

"Q.  When  he  said  it  would  be  80  to  60  days, 
what  did  you  say  to  him  at  that  time  as  to 
whether  or  not  he  was  positive  of  it,  or  any- 
thing of  that  kind?  A.  I  told  him  I  hoped  it 
would  be  BO,  and  he  said  it  surely  would — not  in 
those  words;  he  said,  'Your  foot  wiU  be  all 
right.' 

"Q.  Now,  after  be  went  to  Florida,  did  Dr. 
Brown  stOl  treat  you?  A.  Tes,  sir.  T  was  up 
to  see — I  was  np  to  Dr.  Brown  twice 'a  week. 

"Q..  And  wkat  did  he  say  about  yon  being 
wen  in  80  to  60  days?  A.  He  said  Jnst  the 
aame  as  Dr.  Doolittle  did. 

"Q.  Did  you  teU  him  at  that  time  that  you 
were  negotiating  a  settlement  with  the  com- 
pany, and  wanted  to  know  positively  what  the 
result  would  be?    A.  Yes,  sir. 

"Q.  And  what  did  he  say  to  that?  A.  Well, 
he  says,  'Yon  will  be  all  right,'  Just  as  Dr.  Doo-. 
little  said  my  foot  would  be  all  right,  in  30  to 
60  days.  All  it  would  need  waa  czerriBe  and 
to  walk  on  it.  I  told  him  all  the  time  that 
there  was  broken  bones  in  there;  that  it  was 
hurting  me.    He  said  there  would  be  a  cartilage 


all  right;  you  won't  feel  that  at  all.' 

"Q.  Did  you  rely  upon  that  stateawnt  tha 
doctors  made  to  you?    A.  I  certainly  did. 

"Q.  Would  you  have  signed  that  release,  bnt 
for  lliat  statement?    A.  No,  sir;  I  would  not. 

"Q.  Did  Dr.  Doolittle,  at  the  ttanc  he  took 
charge  of  this  foot,  take  any  X-ray  plates  of 
it,  80  that  he  could  see?  A.  Yes;  he  took  them 
the  next  morning  after  I  was  injured.    *    •    • 

"Q.  Did  he  tell  you  that  yon  would  fully  re- 
cover and  that  your  foot  would  be  as  good  as  it 
ever  was?     A.  He  certainly  did. 

"Q.  Never  mentioned  to  you  that  it  was  his 
opinion,  did  not  say,  'It  is  my  opinion  it  will 
be;'  he  guaranteed  it  to  you?  A.  He  certainly 
ffid. 

"Q.  He  said  it  sure  would  happen?  A.  He 
saya,  'In  80  to  60  days  yon  will  never  know 
your  foot  was  hurt;  it  will  be  as  good  as  it  ever 
waa,  and  yon  can  do  as  good  a  job  switching  as 
any  man  working  for  a  railroad.' 

"Q.  And  told  you,  Mr.  Cortes— how  long  after 
the  injury  was  that?  A.  That  waa  along  the 
fore  part  of  January." 

Mrs.  Cortes  testlled  that  in  January  Dr. 
Doollttle  was  called  to  her  house  on  account 
of  sickness,  and  she  was  asked  the  ft^owing 
question: 

"Did  Dr.  DooUttie  say  anything  at  that  time 
with  reference— that  is,  to  Mr.  Cortex  in  your 
presence,  or  to  yon  in  the  presence  of  Mr.  Cor- 
tex, where  he  could  hear  it,  as  to  when  his  foot 
would  be  all  right?  A-  ^ea,  sir;  I  wanted  Dr. 
Doolittle  to  look  at  his  foot,  to  see  if  he  could 
relieve  it;  and  he  told  me  that  I  need  not  worry 
about  the  foot,  that  he  had  done  all  that  any 
doctor  conld  do  for  the  foot,  and  that  the  foot 
was  all  right,  and  that  within  a  month  or  two 
months,  at  the  most,  he  would  be  able  to  switch 
again;  that  la  what  he  said." 

Both  Dr.  Doolittle  and  Dr.  Brown  denied 
that  any  such  conversations  bad  takeh  place, 
or  that  they  made  any  representations  as  to 
when  the  foot  wonid  be  well.  We  think  it  is 
plain  from  the  evidence  in  the  case  that,  even 
if  Dr.  Doolittle  and  Dr.  Brown  made  tlie 
statements  attributed  to  them  by  the  appel- 
lant and  his  wife,  these  statements  were 
mere  expresaicms  of  opinion,  mis  court  has 
laid  down  the  rule  in  a  number  of  cases  that, 
before  a  written  contract  can  be  set  aside 
for  fraud,  the  evidence  upon  that  question 
must  be  clear  and  convincing.  In  the  case 
of  Nath  T.  O.  R.  &  Nav.  Co.,  T2  Wash.  664, 
tSl  Pac.  261,  which  was  a  caae  similar  to 
the  one  now  before  us,  we  said: 

"The  law  favors  an  amicable  settlement  of 
claims  of  this  character,  and  when  such  a  set- 
tlement appears  to  have  been  fairly  made,  and 
has  not  been  secured  by  fraud,  false  representa- 
tlona,  «r  overreaching,  it  muat  be  sustained." 

Then,  after  citing  cases: 

''To  avoid  a  settlement  on  the  ground  of  frand 
requires  clear  and  convincing  proof.  The  most 
convincing  evidence  should  be  required  in  a 
case  such  as  this,  where  the  validity  of  the  set- 
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tlement  waa  not  questioned  for  more  than  two 
7ears.  If  respondent  was  defrauded  and  mis- 
ted, as  be  now  contends,  he  should  have  discov- 
ered that  fact  long  prior  to  the  commencement 
of  this  action.  Yet  he  retained  the  money, 
worked  for  appellant  at  hard  labor,  and  for 
more  than  two  years  made  no  attempt  to  re- 
scind." 

[1]  The  same  Is  tme  of  this  case.  The 
appellant  here  made  the  settlement  In  Feb- 
ruary of  1918,  and  for  two  or  three  mouths 
after  that  time  he  was  engaged  In  the  junk 
business.  Then  on  the  1st  of  May  he  went  to 
ft-orlj  for  the  respondent  again  in  the  capaci- 
ty of  a  brakeman,  and  continued  in  their 
employ  until  December  of  that  year.  He 
brought  this  action  in  1919,  more  than  a  year 
after  the  settlement.  There  Is  no  evidence 
in  the  record  that  between  the  time  of  the 
settlement  and  the  time  of  the  suit  any  com- 
plaint was  made  that  he  bad  been  defraud- 
ed. In  the  case  of  Spratt  v.  N.  P.  R.  Oo., 
90  Wash.  592,  156  Pac.  663,  we  said: 

"Releases  in  a  ease  of  this  kind  are  like  any 
other  writing,  and  they  are  not  to  be  lightly 
overcome.  *  *  *  The  testimony  should  be 
clear  and  convincing,  especially  so  where,  as 
in  this  case,  the  issue  strips  down  to  one 
charge  that  the  one  seeking  to  overcome  it  did 
not  understand  the  paper  which  he  admits  was 
read  to  him." 

In  Reynolds  ▼.  Day,  98  Wash.  396, 161  Pac 
62,  we  said: 

"Releases  of  this  kind  are  like  any  other 
writing,  and  are  not  to  be  lightly  overcome.  If 
they  are  not  induced  by  fraud,  false  represen- 
tations, or  overreaching,  they  must  be  sustain- 
ed.  The  testimony  to  sustain  the  charge  of 
fraud  must  be  clear  and  convincing"— citing  a 
number  of  cases. 

It  Is  argued  by  counsel  for  appelant  that 
the  statements  made  by  Drs.  Doolittle  and 
Brown  were  fraudulent,  because  they  knew 
or  should  have  known  that  appellant  would 
not  be  well  In  the  time  stated,  and  that  the 
question  was  for  the  Jury  whether  the  doc- 
tors' statements  were  expressions  of  opinion 
or  the  statement  of  a  fact.  No  bad  faith  on 
the  part  of  either  of  these  doctors  is  shown. 
They  were  not  urging  a  settlement.  The  set- 
tlement was  made  at  the  voluntary  solicita- 
tion of  the  appellant  himself,  after  he  was 
walking  around.  It  was  made  upon  his  own 
terms  to  the  daim  agent  of  the  respondent, 
before  that  agent  had  suggested  a  settlement, 
except  to  say  to  appellant  that  he  was  anx- 
ious to  get  him  off  his  list. 

[2]  At  the  time  of  the  trial  neither  of  the 
doctors  were  in  the  employ  of  the  respondent, 
and  they  had  no  interest  in  the  controversy, 
except  to  state  the  truth.  We  do  not  mean 
by  this  that  the  trial  court  should  weigh  con- 
flicting evidence;  but  It  is  the  duty  of  tho 
trial  court  to  determine  whether  evidence 


upon  the  question  of  fraud  is  clear  and  canr 
rinclng,  within  the  rule  of  the  cases  above 
cited,  and.  If  not  so,  to  take  that  question 
from  the  Jury. 

[3]  We  are  satisfied  In  this  case,  after 
carefully  reading  the  evidence,  that,  even 
though  the  doctors  made  the  statement  at- 
tributed to  them,  their  statements  were  mere 
expressions  of  opinion,  and  not  a  "guaranty" 
or  "assurance"  that  tlie  appellant  would  be 
well  In  30  or  60  days,  or  any  other  time. 
There  Is  no  other  evidence  of  fraud,  and  no 
claim  of  fraud,  except  In  the  statements  of 
the  doctors  to  the  effect  that  appellant  would 
be  well  in  30  or  60  days.  Under  the  rule 
that  the  evidence  of  frand  must  be  clear 
and  convincing,  we  are  satisfied  that  the  evi- 
dence in  this  case  did  not  measure  up  to 
that  rule,  and  that  the  court,  therefore,  prop- 
erly concluded  that  the  evidence  upon  this 
question  was  not  sufficient  to  go  to  the  jury, 
and,  that  being  so.  It  was  his  duty,  under 
secttpn  340  of  Rem.  Code,  to  direct  a  judg- 
ment in  favor  of  the  respondent. 

The  Judgment  appealed  from  is  therefore 
affirmed. 

HOLCOMB,  O.  J.,  and  TOLliAK  and 
BRIDOES,  JJ.,  concur. 


(Ut  Wash,  m) 
ZINN  V.  KN0PE8  et  al.    (No.  15775.) 

(Supreme  Cioart  of  Washington.    Inly  19, 
1920.) 

1.  Husband  and  wife  «=9l7  —  Wife  need  aot 
sign  lease  to  husband's  real  property. 

It  is  not  necessary  for  the  signature  of  a 
wife  to  appear  on  a  lease  of  the  husband's  sole 
and  separate  real  property. 

2.  Frauds,  statute  of  «=>I29(4)— Possassioa 
under  lease  takes  out  of  statata  as  far  as 
description  Is  concerned. 

Where  lessee  goes  into  possession  of  land 
under  a  written  instrument,  the  contract  ia 
taken  out  of  the  statute  of  frauds,  so  far  as 
the  question  of  sufficiency  of  description  ia 
concerned. 

3.  Frauds,  statute  of  «s»  1 44— Lessor  held  m- 
toprped  to  set  up  statute. 

Where  one  under  a  lease  for  three  years, 
acting  on  the  faith  of  the  lessor's  attitude 
touching  the  contract,  entered  upon  the  land, 
and  in  accordance  with  the  lease  stored  feed 
to  care  for  increase  in  cattle,  of  which  he  waa 
tu  have  one-half,  and  expended  sums  in  breed- 
ing the  stock,  and  prepared  summer  fallow,  the 
lessor  was  estopped  to  cancel  the  lease  on 
the  ground  that  it  was  void  under  the  statute. 

D^artment  1. 

Appeal  from  Superior  C!ourt,  Asotin  Goun- 
ty ;  Chester  P.  MUler,  Judge. 
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'  Action  by  Jobn  Zlnn  against  Henry  Enopes 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    AflDrmed. 

C.  H.  Baldwin,  of  Asotin,  for  appellants. 
E.  J.  Doyle,  of  Clarkston,  for  respondent. 

MACKINTOSH,  J.  Respondent  and  ap- 
pellant Knopes,  on  Ailgust  12,  1918,  signed  a 
written  lease  for  a  term  of  .tliree  years;  the 
lease  Including  tbe  farm  of  appellant  and  a 
large  number  of  cattle,  sbeep,  horses,  and 
pigs,  which,  under  the  lease,  the  respondent 
was  required  to  feed,  care  for,  and  breed, 
sharing  the  crops  of  tbe  land  and  the  increase 
of  the  stock  with  tbe  lessor.  Etespondent  en- 
tPr<Hl  into  possession  September  1,  1918,  and 
farmed  the  land,  fed  and  cared  for  and 
bred  tbe  live  stock,  and  cared  for  the  in- 
crease thereof.  In  the  summer  of  1919  more 
than  120  acres  of  the  farm  had  been  put  in 
summer  fallow  for  the  next  year's  crop,  tbe 
renpondent  bad  stored  In  the  bam  enough 
hay  to  care  for  tbe  llye  stock  during  the 
succeeding  winter,  and  the  cattle,  horses, 
6bt*ep,  and  bogs  bad  been  bred,  and  from 
some  tbe  Increase  had  been  foaled  and  born, 
and  some  were  about  to  be  foaled  and  bom. 
Some  of  tbe  Uve  stock  bad  been  bred  for 
1020  and  were  with  foal.  Hespondent  had 
hired  helpers  and  herders,  and  bad  not  yet 
received  any  t>eneflt  from  the  increase  of 
tbe  stock,  because  the  increase  was  not  yet 
mature  or  marketable.  On  September  1, 1919, 
these  things  having  been  done,  tbe  appellant 
served  notice  under  the  unlawful  detainer 
statute,  demanding  that  tbe  resfondent  va- 
cate tbe  land,  and  upon  the  respondent's 
failure  to  comply  with  the  notice,  an  action 
was  begun  by  the  appellants  against  tbe 
fT'Rpondt'nt  seeking  to  obtain  possession. 
After  that  action  bad  been  corameficed,  tbe 
present  ai-tiou  was  instituted  by  tbe  respond- 
ent agnlnst  tbe  appellants^  Bsking  for  an 
Injunction  restraining  them  from  proceeding 
further  with  their  suit,  and'  this  appeal  is 
from  a  decision  fayorable  to  respondent  In 
tbe  second  hction. 

Some  confusion  exists  In  the  record  and  the 
briefs  In  regard  to  the  two  actions,  but  the 
first  action  is  not  before  this  court.  Tbe 
action  that  was  tried  was  tbe  suit  In  wbicb 
tbe  respondent  was  plaintiff,  and  we  are  not 
bere  interested  In  tbe  other  action,  wbteb 
has  not  been  appealed.  Tixe  appellants  claln 
tbelr  rigbt  to  the  possession  of  the  property 
upon  three  grounds:  (1)  That  the  lease  in 
question  was  void  for  tbe  reason  that  ap- 
pellant Anna  Knopes,  the  wife  of  Henry 
Knopes,  did  not  sign  the  lease,  and  that  the 
property,  is  community  pr<^erty;  (2)  that  tbe 
lease  was  void  for  the  reason  that  it  con- 
tained no  description  of  the  land;  and  (3) 
that  tbe  lease  was  void  for  the  reason  that 
it  was  unacknowledged. 

[1]  First.  The  testimony  shows  that  tbe 
land  was  the  separate  property  of  tbe  bus- 
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band,  Henry  Knopes,  and,  that  bdng  true, 
if  the  lease  was  otherwise  good,  tbe  fact  that 
the  wife  bad  not  Joined  in  tbe  execntion  ot 
It  is  immaterial.  Tbe  husband,  having  the 
control  and  management  of  perscmal  p^f^erty, 
bad  a  rigbt  to  lease  that  without  the  wife 
Joining  in  the  execution  of  the  lease,  and, 
tbe  real  property  being  his  sole  and  separate 
property,  it  was  not  necessary  for  her  signa- 
ture to  appear. 

[2]  Second.  Tbe  description  contained  in 
tbe  lease  is: 

"Tbe  land  to  be  rented  in  this  lease  is  what 
used  to  be  the  A.  C.  Hollcnbeck  ranch,  now 
owned  by  tbe  first  party,  and  is  located  on  what 
is  known  as  Montgomery  Ridge,  in  township  8, 
range  46,  and  township  8,  range  47,  all  in  Aso- 
tin county,  Wasliington." 

It  may  be  that  this  description  would  not 
be  sufficient  In  an  imexecuted  contract  to  con- 
vey the  property,  or  in  a  contract  between 
an  owner  and  broker  for  real  estate  com- 
mission; but  this  was  not  an  unexecuted 
contract  or  commission  agreement.  Tbe  re- 
spondent entered  into  possession  and  did 
those  things  called  for  by  tbe  instrument, 
and  this  is  sufficient  to  make  the  question  of 
imperfect  description  of  no  moment  Tbe 
cases  of  Rogers  v.  Uppy,  99  Wash.  312,  169 
Pac.  858,  L.  R.  A.  1918C.  583,  and  Nelson  v, 
Davis,  102  Wash.  313,  172  Paa  1178,  relied 
on  by  appellant,  are  cases  of  incomplete 
description  In  unexecuted  contracts  to  con- 
vey. Tbe  parties  here  being  In  possession 
under  tbe  instrument  was  sufficient  to  take 
the  contract  out  of  the  statute  of  frauds,  so 
far  as  the  question  of  description  Is  con- 
cerned. Johnson  v.  Puget  Mill  Co.,  28  Wash. 
515,  68  Pac.  867 ;  Federal  Iron  &  Brass  Bed 
Co.  V.  Hock,  42  Wash.  668,  86  Pac.  418; 
O'Connor  v.  Enos,  56  Wash.  448,  106  Pac. 
1039. 

[3]  Third.  Tbe  more  troublesome  qaestior 
arises  from  tbe  fact  that  the  lease  was  tm- 
acknowledgi-d.  While  it  has  been  held  that 
an  unacknowledged  lease  for  a  term  of  years 
Is  under  the  statute  valid  for  a  period  not 
exceeding  one  year,  or  where  the  -leas^  pro- 
vides for  an  indefinite  term  with  periodical 
rent  reserved,  it  shall  be  constraed  as  creat- 
ing a  tenancy  from  period  to  period,  yet  under 
certain  circum3tances  the  rule  has  been  that 
an  unacknowledged  lease  for  a  term  of  years 
will  be  held  to  be  binding  for  the  entire  term 
reserved,  upon  the  principle  of  equitable 
estoppel,  which  prevents  a  party  to  a  trans- 
abtion  from  relying  upon  the  invalidity, 
where  the  other  party  has  acted  in  conform- 
ity with  the  contract  and  its  subject-matter, 
and  has  thus  placed  himself  in  a  position 
where  it  would  be  unfaii^  to  hold  the  con- 
tract invalid.  In  other  words,  tbe  party  has 
been  prevented  from  asserting  the  invalidity 
of  a  contract  entered  Into  .where  "it  would 
be  a  fraud  In  a  party  to  assert  what  his 
previous  conduct  had  doiIed,  when  on  the 
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fkot  of  tbat  denial  otb»s  have  acted."  16 
CjC  72S.  Such  "a  person  will  not  be  allowed 
to,  use  tbe  statnte  as  a  means  to  perpetrate 
fraud,  since  the  <^lef  object  of  the  statnte 
was  to  remove  the  temptatlcm  to  cMnmlt  per- 
jury." 22  Oyc.  280.  Where  the  consideration 
which  has  'been  paid  by  the  person  against 
whom  the  invalidity  of  the  lease  or  ccmtract 
has  been  urged  is  not  a  consideration  wUch 
goes  to  the  entire  term  provided  in  the  writ- 
ing, It  has  been  held  that  there  la  no  reason 
for  the  exercise  of  the  rule  of  equitable 
estoppel.  Dorman  v.  Plowman,  41  Wash.  477, 
83  Pac.  322;  Grubb  v.  House,  93  Wastu  20C^ 
160  Pac.  421;  Spreitzer  v.  Miller,  08  Wash. 
601,  168  Paa  179 ;  Eriiaen  v.  Manufacturers' 
Distributing  Co.,  103  Wash.  150,  178  Pac. 
1095.  But  where  the  lessee  has  performed 
snch  acts  as  are  called  for  In  the  lease  or 
contract  In  the  belief,  and  relying  upon  the 
contract,  that  It  would  be  inequitable  to 
hold  the  contract  Invalid,  such  leases  have 
been  sustained,  as  though  they  had  been 
executed  in  strict  conformity  wiUi  the  law. 

In  this  case  the  provisions  of  the  lease 
themselves  show  that  it  .was  the  intention 
that  the  respondent  was  to  have  a  full  term 
of  three  years  in  which  to  receive  the  benefit 
of  the  various  things  to  be  done  by  him  dur- 
ing the  Qrst  year  of  the  term.  The  evidence 
shows  that  young  live  stock  on  the  place  at 
the  time  the  tease  was  sought  to  be  termi- 
nated was  of  little  vahie;  that  the  respondent 
had  stored  in  the  bams  stacks  of  feed  with 
which  he  intended  to  care  for  tills  increase 
until  such  time  as  It  could  be  marketed 
profitably.  To  cancel  the  lease  would  be  to 
force  the  respondent  to  abandon  all  the 
unfoaled  and  unborn  increase,  the  cost  of 
breeding  which  had  already  been  paid  by 
the  respondent  Altogether  the  record  is  such 
as  plainly  to  call  fot  tbe  application  of  the 
doctrine  of  estoppel.  McGlauflln  v.  Holman, 
1  Wash.  239,  24  Pac.  439 ;  Schulte  V.  Scheie 
Ing,  2  Wash.  127,  28  Pac.  78.  Especially 
does  this  case  ftill  under  the  doctrine  as 
announced  in  Matzger  r.  Arcade  Bldg.,  etc., 
Co.,  80  Wash.  401,  141  Pac.  900.  L.  ft.  A. 
1915A,  288,  as  follows: 

"That  the  broad  principle  of  equitable  estop- 
pel, preventing  a  party  to  a  transaction  from 
asserting  its  invalidity  in  any  case  where  the 
other  party,  acting  on  the  faith  of  the  first 
party's  attitude  toncUng  the  contract  and  its 
subject-mattM,  htm  placed  liimself  in  a  pod< 


tion  where  it  would  be  ineqnitabl*  t«  keld  th« 
contract  invalid  to  his  injury,  applies  alike  t» 
leases  as  to  other  contracts  is  dearly  reeof- 
nized  in  Forrester  v.  Reliable  Transfer  Co, 
snpra,  where  we  said  (59  Wash.  95):  This 
coort  has  heretofore  held  that  there  may  bt 
such  performance  of  acts  referable  to  a  lease 
contract  tliat  its  terms  will  be  enforced  as 
though  it  had  been  executed  with  all  the  for- 
malities prescribed  by  statute,  the  same  u 
rights  under  an  informally  executed  deed  win 
be  protected  under  like  drcnmstances.  *  •  • 
These  eases  involved  l>oth  unacknowledged  and 
oral  leases.  All  were  for  terms  for  more  tium 
one  year,  and  henee  did  not  comply  with  the 
statute  in  their  execution,  yet  their  provisions 
were  given  full  force  and  effect  because  of  the 
performance  of  acts  with  reference  to  and  io 
the  belief  that  they  were  binding  contracts  be- 
tween the  parties.'  The  language  which  w« 
have  quoted  constmes  our  own  decisions,  not 
as  Umiting  the  doctrine  of  equitable  estoppel 
as  applied  to  the  sustaining  of  contracts  of 
lease,  Imt  as  recognizing  that  doctrine  as  ap- 
plicable to  snch  contracts  with  tike  force  end 
to  the  same  extent  as  to  other  contracts.  A 
careful  consideration  of  our  own  decisions  con- 
vinces us  that  what  is  said  in  some  of  them 
relative  to  estoppels  by  improvements  made 
by  the  tenant  benefidal  to  the  freehold  was  said 
because  that  was  the  only  estoppel  daimed  in 
the  given  case,  not  because  that  was  the  only 
fact  wbidi  could  work  an  estoppd  in  any  ease. 
In  each  of  the  cases  called  to  onr  attention  and 
cbiefly  relied  on  by  the  i^peUant,  where  writ- 
ten leases  have  been  held  invalid  for  lack  of 
acknowledgment,  there  was  apparently  an  ab- 
sence of  sufficient  facts  invoking  the  prindple 
of  equitable  estoppel  on  any  ground." 

The  appellant  In  his  testtmony  admits  that 
tlifl  respondeat,  at  tbe  time  the  lease  was 
entered  into,  stated  that  be  would  not  take 
the  land  unless  he  could  have  it  for  three 
years^  and  to  now  forfeit  tiie  lease  would  b« 
to  deprive  the  req;>aiD4ent  of  the  summer 
fallcLW  wlilich  lie  had  prepared,  the  live  stock 
whidt  huad  not  yet  matured,  and  all  of  the 
live  stock  of  which  tlie  increase  was  not  yet 
bom,  and  would  deprive  him  of  bis  labor 
and  expense  in  caring  for  the  stock,  and 
various  oUier  items  to  which  we  have  n- 
tared. 

For  these  reaaons,  the  Judgment  will  be 
affirmed. 

HOLOOMB,  O.  J.,  aad  PABKBaS,  IfAIM, 
•ad  UWNSBXUj,  Jt^  eonour. 
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MEAD  V.  CHELAN  COUNTY.    (No.  15800.) 

(Supreme  Coart  ot  Waahiitftoii.    Ant.  ft,  1820.) 

1.  Highway*  «=>2I3(2)— Nonsuit  held  properly 
granted,  on  theory  that  county  wa«  not 
ehargeable  with  notice  of  oondltlon  of  road. 

In  action  against  county  for  injuries  cansed 
by  ice-covered  monntaia  road,  fcebl,  that  court 
properly  granted  nonantt  on  theory  that  unsafe 
condition  of  road  was  not  shown  to  have  ezitt- 
ed  for  a  sufficient  length  of  time  to  pnt  the 
eonnty  on  notice. 

2.  Highways  «=3l93— County  oommlssloners 
not  required  to  frequently  Inspect  remote 
noaataltt  road,  serving  but  few  fafflllles. 

County  commissionera  were  not  required  to 
give  a  remote  mountain  road,  serving  but  few 
families,  constant  or  even  frequent  inspection, 
but  might  rely  on  the  users  of  the  road  or  those 
living  in  the  neighborhood  to  give  them  notice 
of  any  unusual  conditiona  wliich  would  render 
the  road  unsafe. 

3.  HIghwaya  «=>  1 97 (3)— Driver  of  boavy  wag« 
•n  down  nouataln  road  held  nagllgant. 

Driver  of  farm  wagon,  with  2^ -ton  load, 
drawn  hy  team  weigiiing  2,200  pounds,  was  con- 
tributorily  negligent  bk  descending  mountain 
road,  abounding  in  aharp  curves  and  steep 
grades,  with  wiiich  he  waa  entirely  familiar, 
with  notice  of  the  presence  of  water  and  ice  in 
the  road,  without  ascertaining  whether  road  im- 
mediately ahead  had  frozen  over,  making  uae 
thereof  extreiaely  dangerova. 

Department  2> 

Appeal  from  Superior  Conrt,  Chdaa  Gcnui- 
ty ;  Wm.  A.  Grimabaw,  Jadge. 

Action  by  W.  H.  Mead  against  Chelan 
County.  Judgment  of  nonsuit,  and  plalntlft 
appeals.    Affirmed. 

Ludington  ft  Shiner,  of  Wenatchee,  for  ap- 
pellant. 

W.  F.  Whitney,  of  Wenatchee,  tor  respond- 
ent. 

TOLMAN,  3.  On  November  23,  1918,  ap- 
pellant, who  was  plaintiff  below,  was  engaged 
In  battling  apples  from  his  farm  on  the 
Wenatchee  Heights  to  the  dty  of  Wenatchee. 
Be  traveled  wbat  is  known  as  the  "Snake 
Road,"  because  oi  Its  curves,  wltli  a  load 
of  some  2^  tcms,  on  an  ordinary  2%-skeln 
farm  wagon,  draws  by  a.  team  weighing 
kbont  24200  pounds.  Tbe  road  at  tbls  point 
passes  along  a  ridge  or  bog  back  for  a  few 
bnndred  feet,  and  at  tbls  point  there  is  an 
irrlgatlan  ditch  above  tbe  road,  fed  from  a 
flume.  Occasionally  In  tbe  history  ol  tbe 
road,  tbls  dltcb  has  broken  or  become  stopped 
up  and  over^Bowed,  so  as  to  permit  tbe  water 
to  escape  Into  the  road,  and  at  sncb  tiatee 
some  passer-by,  or  the  road  supervisor  un- 
der general  orders  from  tbe  eonnty  commLs- 
sloners,  has  removed  tbe  flame,  swtaglnc  It 
back  so  that  tbe  water  escaped  In  some  otber 
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direction,  thus  stepping  ttie  flow  lato  the 
road.  The  evidence  as  to  notice  to  tbe  com- 
mlssltmers,  and  orders  from  them  to  remove 
tbe  flume,  is  somewhat  baey  at  best;  bat, 
even  if  direct  and  positive,  It  would  have  ad- 
vised them  of  Inconvenience  mwely,  not  dan- 
ger, to  the  traveling  publla  Two  days  before 
the  time  in  question  appellant  bad  traveled 
this  same  road,  and  found  no  water  In  it, 
and  on  the  morning  of  the  accident  he  drove 
down  tbe  road,  past  tbe  flume  and  ditch,  de- 
scending a  grade  of  approximately  2  per 
cent,  and  there  found  that  water  bad  es- 
caped into  tbe  road  and  fc^owed  down  the 
left  wheel  track,  causing  mud  and  thin  ice, 
through  which  the  wheels  of  tbe  wagon  read- 
ily cut.  Continuing  down  the  road,  he  came 
to  a  place  where  the  road  cnrved  sharply, 
so  as  to  make  a  switchback,  and  fell  off 
rapidly  into  a  descent  of  10  per  cent,  or  more,' 
and  on  this  curve  tbe  roadbed  was  bard  and 
impervloHs,  so  that  water.  Instead  of  follow 
ing  the  wheel  track  as ,  tberetotoie,  spread 
over  tbe  entire  roadway,  and  as  se  spread 
out  it  frose  solidly,  forming  a  slippery  sur- 
face, tbrout^  wbidi.  It  developed  tbe  wbeels 
would  not  cut,  and  upon  which  tbe  horses 
could  get  no  secure  footing.  Betore  enter- 
ing npon  the  curve,  and  tbe  steep  grade,  ap- 
pellant stopped  bis  team,  looked  after  fals 
brake  and  equipment,  to  see  that  everything 
was  in  order,  and  then  started  forward.  As 
tbe  team  aitd  wagon  began  to  awing  around 
the  curve  on  the  sl^pery,  frosen,  icy  sorface, 
tbe  wagon  skidded,  tbe  borses  lost  tfa^ 
footing,  and  team,  wagon,  and  driver  were 
carried  off  the  road  and  down  the  sheer 
mountain  side;  appellant  sustaining  sevesre 
injuries,  for  which  be  sues.  On  the  trial 
below,  at  the  close  of  appellant's  case,  a  noiir 
suit  was  ordered,  from  which  result  tbls  ap- 
peal is  taken. 

[1,2]  Tbe  nonsuit  appears  to  have  been 
granted  on  tbe  theory  that  the  nnsafe  con- 
dition of  tbe  road  was  not  shown  to  have  ex- 
isted for  a  sufficient  length  ot  time  to  pat 
the  county  on  notice.  It  does  not  appear  that 
either  the  running  water  In  'the  roadway  or 
the  mud  caused  thereby  was  ever  in  itself 
a  menace  to  one  using  the  road.  On  the 
contrary,  It  is  made  to  appear  that  some  mud 
and  water  bad  a  tendency  to  make  tbe  wbeels 
cut  In,  and  this  actually  ma,de  the  roadway 
safer,  and  less  likely  to  produce  such  an  ac- 
cident as  occurred  here.  But  it  is  argued 
that.  If  the  condition  happened  in  freeelng 
weather,  tbe  county  was  bound  to  anticipate 
that  tbe  water  would  freeze,  form  ice,  and 
become  dangerous.  The  fallacy  of  fhls  ar- 
gument lies  in  the  lack  of  proof  in  the  case 
that  tbe  county  commiBsloners  knew,  or  bad 
any  reason  to  anticipate,  that  there  would  be 
water  in  tbe  flume  or  ditch  after  tbe  close  ot 
tbe  Irrigation  season,  and  during  that  por- 
tlcm  of  tbe  year  when  freezing  weather  was 
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to  be  expected.  It  Is  to  be  borne  In  mind 
that  this  'Was  a  somewhat  remote  monntaln 
road,  Bervlng  but  few  families,  and  in  the 
nature  of  things  the  commissioners  could 
not  be  required  to  give  it  constant  or  erea 
frequent  inspection,  but  might  rely  upon  the 
users  of  the  road,  or  those  living  in  the 
neighborhood,  to  give  them  notice  of  any  un- 
usual conditions  which  would  render  the 
road  unsafe.  The  facts  fall  far  short  of 
what  is  required  for  the  application  of  the 
rule  announced  In  Blankenship  t.  King  Coun- 
ty, 08  Wash.  84,  122  Pac.  616,  40  I*  R.  A. 
(N.  S.)  182,  upon  which  appellant  seems  to 
rely. 

[3]  But,  without  continuing  the  discussion 
upon  this  point,  we  think,  under  the  facts 
shown,  that  appellant  should  be  held  guilty 
of  c<xitrlbntory  negligence  or  assumption  ot 
risk.  Considering  the  size  of  his  wagon  and 
the  weight  of  his  team,  he  was  carrying  a 
very  heavy  load  upon  a  road  abounding  in 
sharp  curves  and  steep  grades,  with  which  he 
was  entirely  familiar,  and  must  have  known 
that  he  was  loaded  to  the  extreme  limit  of 
safety  under  favorable  conditions.  He  had 
actual  notice  of  the  presence  of  the  water 
and  ice  In  the  road  before  coming  to  a  place 
where  any  prudent  person,  familiar  with 
conditions  as  he  was,  must  have  known  that 
those  conditions  might  prove  dangerous,  and 
be  so  far  appreciated  the  probability,  or  pos- 
sibility, of  danger  as  to  then  stop  his  team 
and  look  to  his  equipment.  This  all  occurred 
in  broad  daylight  in  the  middle  of  the  fore- 
noon, and  it  is  not  ^own  that  he  could  not 
and  did  not  see  that  the  water  had  spread 
thinly  out  and  frozen  over  the  whole  road- 
way immediately  ahead  of  him.  He  must.  In 
fact,  have  so  seen,  had  he  looked,  and  cer- 
tainly, under  the  conditions  here  shown,  it 
was  his  duty  to  look.  Charged  with  this 
notice,  If  he  then  deliberately  drove  into 
a  place  of  danger,  he  cannot  recover. 

The  Judgment  is  affirmed. 

HOLCOSIB,  C.  J.,  and  FULLBBTON, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 


(112  Wash.  113) 

BOSTON  &  SPOKANE  REALTY  CO.  V. 
FRANC  INV.  CO.  (No.  15896.) 

(Supreme   Oonrt  of  Washington.    Aug.  6, 
1920.) 

I.  Mortgages  4s>l99(5)  —  Senior  mortgagee, 

not  entitled  to  rents,  need  not  ba  notified  of 

hearing  on  report  of  receiver. 

Where    mortgagor    agreed    to    give    junior 

mortgagee  possession  and  right  to  collect  rents, 

but  failed  to  so  do,  and  where  such  mortgagee 

in  foreclosure  action  procured  appointment  of 

receiver  to  collect  rents  and  an  order  directing 


distribution  of  snch  rents,  senior  mortgagee, 
who  was  not  entitled  to  possession  of  lands, 
and  who  was  not  a  party  to  the  proceeding, 
was  not  entitled  to  have  order  vacated  on 
ground'  that  he  received  no  notice  of  hearing, 
since  he  had  no  interest  in  the  rents,  and  there- 
fore was  not  entitled  to  notice. 

2.  Mortgages  «=>  1 99  (5)— Mortgagee,  purchas- 
ing for  full  amount  of  Judgment,  not  entitled 
to  have  prior  rents  applied  to  payment  of 

taxes. 
Senior  mortgagee,  who  pnrchased  mortgag- 
ed property,  subject  to  taxes  and  assessments, 
for  the  full  amount  of  its  judgment,  could  not 
require  rents  collected  by  receiver  in  mortgage 
foreclosure  action  by  junior  mortgagee,  who,  by 
agreement  with  mortgagor,  was  entitled  to  pos- 
session and  to  collection  of  rents,  devoted  to 
satisfaction  of  such  taxes  and  assessments,  not 
being  entitled  to  rents  prior  to  time  when  its 
right  to  possession  accrued. 

Department  2. 

Appeal  from  Superior  Court,  Spokane 
County ;  B.  M.  Webster,  Judge. 

Action  by  the  Boston  Jk  Spokane  Bealty 
Company  against  Arthur  A.  Dunphy  and  oth- 
ers. Receiver  appointed,  and  order  directing 
distribution  of  rents  collected  by  receiver  was 
vacated  on  petition  of  the  Franc  Investment 
Company,  and  plaintiff  appeals.  Judgment 
reversed,  with  dlrectionB  to  r^nstate  order. 

Danson.  WUliama  &  Danson  and  B.  B. 
Lowe,  all  of  Spokane,  for  appellant. 

(paries  P.  Lund,  of  Spokane,  tor  te- 
spondeat. 

TOLMAN,  J.  The  appellant,  Boston  & 
Spokane  Realty  Company,  commenced  this 
action  against  Arthur  A.  Dunphy  and  others, 
for  the  foreclosure  of  a  second  mortgage 
made  by  Dunphy  and  wife.  Bespondent,  the 
holder  of  the  first  mortgage,  was  not  made  a 
party  to  the  action. 

In  Its  complaint  appellant  alleged,  among 
other  things,  that  at  the  time  its  mortgage 
was  executed  the  mortgagors  by  a  separate 
writing  agreed  that  appellant  should  be  plac- 
ed In  possession  of  the  mortgaged  property, 
should  collect  the  rents,  and  disburse  them: 
(1)  In  payment  of  agent's  commission;  (2) 
in  payment  of  taxes,  assessments,  Insurance 
and  operating  and  maintenance  charges;  and 
(3)  any  sum  remaining  to  be  applied,  first,  to 
the  payment  of  interest,  and,  second,  to  tl>e 
payment  of  the  principal  of  any  mortgages, 
which  might  be  a  lien  against  the  property. 
It  is  further  alleged  that,  notwithstanding 
sudi  written  agreement,  the  mortgagors  had 
regained  possession  of  the  property  and  were 
collecting  the  rents  and  applying  tbem  to 
tfadr  own  use,  and  the  prayer  was  for  the 
appointment  of  a  receiver,  as  well  as  the 
usual  prayer  for  foreclosure.  After  the  filing 
of  the  complaint,  a  hearing  was  had  and  a 
receiver  appointed,  who,  during  the  pendency 
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of  the  action,  and  before  the  sale  on  foreclo- 
raie,  collected  the  fund  now  in  dispnte.  On 
November  1,  1919,  appellant  bid  In  the  prop- 
erty at  sheriff's  sale,  leaying  a  deficiency  un- 
satisfied upon  Its  judgment  against  the  mort- 
gagora  of  $717.79.  Thereafter  tlie  receiver 
made  his  report  of  receipts  and  disburse- 
ments, which  was  ai^roved, '  his  fees  were 
fixed  and  allowed,  and  he  was  directed  to 
pay  over  the  balftnce  In  his  hands  to  appe- 
lant to  apply  on  its  deficiency  Judgment. 

Thereafter  the  respondent  filed  its  petition 
in  the  action.  In  which  it  alleged  that  it  was 
the  bolder  of  a  first  mortgage  on  the  prop- 
erty, made  by  the  predecessors  in  interest  of 
the  defendants  Dunphy  and  wife;  that  it 
began  an  action  to  foreclose  tberecm  on  April 
17,  1919;  that  then,  and  at  all  times  since, 
the  owners  of  the  legal  title  had  failed  to  pay 
certain  taxes  and  special  assessments  thereon, 
which  were  a  first  lien ;  that  appellant  began 
Its  action  to  foreclose  a  junior  mortgage  on 
Jane  S,  1919,  and  procured  the  appointment 
of  a  receiver  to  collect  the  rents  "and  apply 
the  rents  as  shall  be  directed  by  the  court, 
and  to  the  payment  of  taxes,  assessments, 
interest,  and  mortgage  indebtedness  on  the 
several  pieces  of  real  estate,  from  the  rent 
received  from  such  real  estate,  as  the  court 
shall  direct."  The  petition  further  set  forth 
the  substance  of  the  receiver's  report  and  the 
order  made  thereon,  allied  that  petitioner 
had  no  notice  of  the  hearing  on  said  report, 
and  prayed-  that  the  order  be  set  aside  and 
the  receiver  be  directed  to  apply  the  money  in 
his  hands  toward  the  payment  of  taxes  and 
assessments  on  the  mortgaged  property.  The 
petition  does  not  allege,  but  it  is  admitted 
here,  that  prior  to  the  making  of  the  ordef 
therein  complained  of,  and  prior  to  the  filing 
of  the  petition,  respondent  at  its  own  foreclo- 
sure sale  had  purchased  the  mortgaged  prop- 
erty for  the  full  ampunt  due  to  It  imder  its 
decree,  and  its  Judgment  was  wholly  satisfied. 
Appellant  demurred  to  the  petition,  and  upon 
a  hearing  the  trial  conrt  vacated  the  prior 
order  and  directed  the  funds  in  the  hands  of 
the  receiver  to  be  paid  towards  the  satisfac- 
tion of  the  taxes  and  assessments  on  the 
mortgaged  property.    This  appeal  followed. 

[1]  It  is  apparent  that  appellant,  by  reason 
of  the  written  agreement  giving  it  possession 
and  the  right  to  collect  and  apply  the  rents, 
was  in  a  more  advantageous  position  than 
an  ordinary  mortgagee,  and  had  that  agree- 
ment been  respected  it  would  Iiave  been  a 
mortgagee  in  possesslui,  and  as  against  re- 


spondents (it  not  being  contended  that  Bndi 
agreement  was  made  for  respondent's  benefit) 
it  could  have  held  possession  and  collected 
the  roits  up  to  the  day  when  by  virtue  of  its 
purchase  at  sherifTs  sale  respondent  became 
entitled  to  possession,  and  would  have  beoi 
accountable  then,  not  to  respondent,  but  only 
to  its  mortgagor,  or  his  successor  in  Interest 
This  being  so,  how  can  It  be  contended  that 
respondent  has  any  right  to,  or  interest  in, 
the  rents  which  accrued,  and  were  paid  be- 
fore it  had  any  right  to  the  possession  or 
rents?  The  terms  of  the  written  agreement 
having  been  violated,  appellant  sought,  as  it 
had  a  right  to  do,  the  aid  of  a  court  of  equity, 
through  its  receiver,  to  secure  merely  what 
the  agreement  gave  it,  and  that  only.  The 
receiver  in  such  a  case  is  a  special  one,  for  a 
special  purpose,  and  his  duties  are  circum- 
scribed by  the  issues  in  the  case  In  which  he 
is  appointed.  Nor  is  he  subject  to  control,  di- 
rectly or  indirectly,  by  one  not  a  party  to  the 
cause;  hence  the  respondent,  having  no  in- 
terest in  the  fund  In  the  receiver's  hands,  and 
no  control  over  the  receiver's  acts,  was  not 
entitled  to  notice  of  the  filing  of  the  receiver's 
report,  and  had  no  interest  in,  and  was  not 
bound  by,  the  order  made  tihereon. 

[2]  Moreover,  respondent  at  its  own  fore- 
closure sale,  knowing,  as  it  was  bound  to  do 
from  the  public  records,  that  the  taxes  and 
assessments  were  unpaid  and  a  first  lien  upon 
the  land,  saw  fit  to  purchase  the  property 
subject  to  such  taxes  and  assessments,  for  the 
full  amount  of  its  judgment,  which  Judgment 
ai^arently  was  not  against  Dunphy  and  wife, 
but  was  against  previous  owners  <mly,  and 
thus  satisfied  that  judgment  in  full,  and  has 
no  further  claim  against  any  one.  So  far  as 
appears,  and  under  the  usual  form  of  mort- 
gage in  use  in  this  state,  if  respondent's  mort- 
gagees covenanted  to  pay  taxes  and  assess- 
ments, their  breach  of  that  covenant  might 
entitle  the  mortgagee  to  declare  the  debt  due, 
or  to  pay  the  taxes  and  add  the  amount  to 
the  mortgage  debt  or  both,  but  except  under 
unusual  conditions  not  here  shown  to  have 
been  alleged  or  proven  in  its  action  to  fore- 
close, it  could  not  reach  out  and  seize  the 
rents  prior  to  the  time  when  Its  right  to  pos- 
session accrued. 

The  judgment  of  the  trial  court  Is  reversed, 
with  directions  to  reinstate  the  order  attack- 
ed by  respondent's  petition. 

HOLOOMB,  a  J.,  and  FDIiLBIBTOM, 
UOXJNT,  and  BRIDGES,  JJ.,  concur. 
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DULEY  V.  DULEY.    (No.   18773.) 

(Sapremc  Goart  of  Waahlngton.    Aof.  11, 
1920.) 

Partntrship  «a»325(2)— Grounds  held  to  ]t»ti. 

fy  appointnent  of  raoalver  poadlng  dlasola- 

tioR  suit 
There  being  pending  a  aait  for  dissolation 
of  a  partnership  and  an  accounting,  and  there 
being  sliown  a  serious  lack  of  harmony  between 
the  partners  and  control  of  the  property  in 
one  of  them,  and  a  disposition  on  his  part  to 
dissipate  the  property  and  advise  creditors  to 
enforce  collection  of  their  claims  by  action, 
appointment  of  a  receiver  is  Justified. 

Department  2. 

Appeal  from  Superior  Court,  Okanogan 
County;  C.  H.  Neal,  Judge. 

Action  by  6.  O.  Duleiy  against  M.  W.  Du- 
ley.  From  an  order  appointing  a  receiver, 
plaintiff  appeals.   Affirmed. 

Wm.  O'Connor,  of  Okanogan,  for  apipellant 
P.  D.  Smith  and  W.  C.  Brown,  both  of 
Okanogan,  for  respondent 

MOUNT,  J.  This  appeal  U  from  an  order 
of  the  lower  court  appointing  a  receiver  over 
partnership  property.  The  parties  are  broth- 
ers. The  plaintiff  brought  an  action  against 
the  defendant,  alleging  a  partnership  In  cer- 
tain farm  property  in  Okanogan  county; 
that  defendant  had  sold  and  converted  cer- 
tain of  the  partnership  property  to  his  own 
use,  and  refused  to  account  therefor,  and 
prayed  for  the  dissolution  of  the  partnership 
and  an  accounting.  The  defendant  for  an- 
swer alleged  a  copartnership  -different  from 
that  alleged  In  the  complaint,  and  also  alleg- 
ed that  the  plaintiff  had  converted  ];>artner- 
Bhlp  funds  to  his  own  use  and  refused  to  ac- 
count therefor,  and  also  that  there  were 
debts  past  due  and  creditors  were  threaten- 
ing suU,  and  prayed  for  dissolution  and  an  ac- 
counting and  for  a  receiver  to  take  charge  of 
the  property.  After  the  answer  was  tiled  a 
show  cause  order  was  Issued,  directed  to  the 
plaintiff,  to  show  cause  at  a  certain  time  why 
a  receiver  should  not  be  appointed.  Opon  a 
bearing  upon  this  show  cause  order  the  court 
appointed  a  receiver.  The  plaintiff  has  ap- 
pealed from  that  order. 

At  the  hearing  upon  tUa  show  cause  order 
It  at^eiared  that  the  parties  oquld  not  do 
business  with  each  other.  Each  accused  the 
other  of  converting  the  partnership  property 
to  his  own  use.  It  also  appeared  that  there 
were  secured  debts  amounting  to  some  $10,- 
800  and  unsecured  debts  amounting  to  $700 
or  $800,  all  past  due  and  that  the  appellant 
had  advised  the  creditors  that  they  would 
have  to  sue  in  order  to  collect  their  claims ; 
that  appellant  had  collected  $1,100  after  the 
action  was  brought  converted  the  same  to 


his  own  nse  for  the  pnrftose  of  proaeeattag 
this  action ;  that  all  the  property  wbloii  was 
in  poflseasion  of  the  appelant  la  liable  to  be 
lost  If  creditors  should  bring  auU  to  eoUeet 
their  dalms. 

In  Martin  ▼.  Wilson,  84  Wasfa.  005, 147  Ftic; 
404,  we  said: 

"The  rule  is  well  established  that  where  a 
partnership  has  been  dissolved,  or  a  suit  for 
dissolution  and  an  accounting  is  pending  and 
there  is  a  serious  lack  of  nndenrtanding  and 
harmony  between  partners,  and  one  partner  is 
excluded  from  any  voice  in  the  management 
and  control  of  the  affairs  of  the  partnership, 
a  receiver  will  be  appointed.  Cole  v.  Price,  22 
Wash.  18,  eo  Pae.  108;  B«dding  t.  Anderson, 
37  Wash.  200,  79  Pac.  628,  30  Cyc.  728  et  seq. 
The  rule  may  be  epitomised:  If  the  parties  to 
a  partnership  will  not  trust  each  other,  equity 
will  not  trust  either  of  them  to  settle  an  af- 
fair In  which  each  of  them,  but  for  their  differ- 
ences, would  be  entitled  to  share  In  equal  de- 
gree." 

Here  there  Is  not  only  shown  a  serious  lack 
of  harmony  between  the  parties  and  control 
of  the  property  la  the  appellant  but  also  a 
disposition  on  the  part  <^  the  appellant  to 
dissipate  the  property  and  advise  creditors 
to  bring  actions  to  enforce  collections  of 
their  claims.  We  are  aatlsiled  that  the  trial 
oonrt  was  Justified  In  appointing  a  receiver 
under  the  facts  stated. 

The  order  appealed  ftom  la  therefore  af- 
firmed. 

HOLCOMB,  O.  J.,  and  BRIIKJIOS,  XUI<- 
MAN,  and  FULLBBTON,  JJ„  eoncor. 


(Ill  Wash.  6W 
NOEL  et  al.  V.  QARFORD  MOTOR  TRUCK 
CO.  et  ai. 

SAME  V.  QARFORD   MOTOR  TRUCK  CO. 
(No.  1571 1.) 

(Supreme  Court  of  Washington.    Jnly  2S, 
1920.) 

1.  Salaa  «ot2l— RetaBtioa  of  truok  os  asasr> 
aaoe  that  It  wosid  be  pat  la  order,  ae  waiver 
of  right  to  rescind. 

That  the  buyer  retained  a  motortruck  for 
several  weeks  after  discovering  that  the  en- 
gine heated  does  not  deprive  him  of  the  right 
to  rescind,  where  the  seUer  sent  nomerona  me- 
chanics to  repair  the  tmdc,  and  at  all  times  as- 
sured  that  it  would  b«  placed  In  erde>,  for  in 
such  case  the  retention  was  not  for  an  nnrea- 
sonable  time  so  as  to  deprive  the  buyer  of  the 
right  to  rescind. 

2.  Salaa  4s>l24— Injuries  to  Betortraek  set 
prsvaatlng  sabstantial  restoratioa  bald  set  te 
prevent  reseisaloB. 

Where  the  seller  of  a  motortruck  constant* 
ly  assured  that  it  would  place  the  same  in  or- 
der, and  invited  the  buyer  to  nse  it  after  ti«»Hi.g 
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repalra,  the  buyer  mas,  vhere  bf  reaaon  of  da- 
ttcta  tbe  truck  became  stalled  on  a  Btreet  car 
trach  and  was  injured  in  a  collision,  rescind,  de- 
■plte  the  seller'a  contention  that  It  could  not 
be  placed  in  status  quo;  it  not  appearing  that 
the  repairs  necessary  after  the  collision  sub- 
stantially altered  tbe  condition  of  the  truck. 

Department  1. 

Appeal  from  Superior  Court,  King  Connty; 
James  B.  Murphy,  Judge  pro  tern. 

Action  by  Frank  Noel  and  anotber  against 
the  Garford  Motor  Truck  Ck>mpany,  a  cor- 
poration, and  anotber,  consolidated  with  an 
action  by  the  corporate  defendant  against 
plaintiffs  in  tbe  first  action.  From  a  judg- 
ment for  plaintiffs,  tbe  named  defendant  ap- 
peals.   Affirmed. 

Kerr  ft  McCord,  of  Seattle,  for  appellant 
Ryan  ft  Desmond,  of  Seattle,  for  re«p<mA- 
ents. 

MAIN,  J.  a%e  two  above«ntltled  cases 
were  consolidated  In  the  superior  conrt  and 
tried  as  one  action.  Tbe  subject-matter  of 
the  litigation  was  a  motortruck.  In  one  of 
the  cases  tbe  plaintiffs  were  seeking  to  re- 
scind tbe  contract  of  purchase  and  recover 
their  money  back.  In  tb«  odier  tbe  sellttr 
was  attempting  to  foredose  a  lien  for  labor 
performed  upon  tbe  truck.  The  trial  court 
sustained  the  right  of  rescission,  and  entered 
a  Judgment  accordingly.  From  this  Judgment 
the  Garford  Motor  Truck  Company  appeals. 
The  controlling  facts  are  not  In  material 
dispute. 

On  May  26,  1918,  Fred  Noel,  one  of  the  re- 
spondents then  residing  at  Yakima,  came  to 
Seattle  and  contracted  for  tbe  purchase  of  a 
Garford  motortruck.  The  truck  purchased 
was  at  tbe  time  en  route  from  the  factory  to 
Seattle.  It  arrived  shortly  before  June  10, 
and  was  taken  to  tbe  shop  of  tbe  Commercial 
Garage  to  have  a  certain  type  of  body  placed 
on  the  chassis.  On  June  18,  Fred  Nod  came 
again  to  Seattle,  w^t  to  tbe  Commercial 
Garage,  received  tbe  truck,  and  drove  It  to 
the  Garford  Company's  place  of  business 
some  blocks  distant  in  tbe  same  dty.  During 
this  trip  up  town  there  were  several  grades, 
and  the  motor,  when  It  arrived  at  the  Garford 
place,  was  heated  tb  such  extent  tbat  It  stall- 
ed. Tbe  workmen  of  the  Garford  Company 
tfpent  most  of  the  afternoon  checking  up  tbe 
motor,  and  Noel  left  late  (n  tbe  afternoon  to 
drive  tbe  truck  to  Yakima.  Be  was  unwill- 
ing, owing  to  tbe  fact  tbat  tbe  motor  bad 
heated  upon  Its  first  trip  through  the  dty,  to 
make  tbe  trip  to  Yakima  without  assistance, 
and  an  employ^  of  the  Garford  Company,  a 
medianic,  accompanied  him.  Tbe  truck  was 
run  all  tbat  night,  and  arrived  at  Yakima 
late  tbfl  following  afternoon.  During  the 
Bigbt  it  heated  continuously;  about  every 
two  hours  the  driver  was  forced  to  stop  and 
let  it  cool  off.  Shortly  after  tbe  truck  ar- 
rived at  Yakima  it  was  driven  a  abort  dis- 


tance on  tbe  road  to  tow  in  a  broken-dowa 
car,  and  during  this  drive  tbe  motor  heated 
and  missed.  Tbe  following  morning  tbe  truck 
was  taken  to  Sonnyside,  and  during  this  titp 
It  also  heated.  After  reaching  Sunnyside  it' 
was  put  Immediately  to  work  hauling  gravel, 
but  could  only  make  a  few  trips  a  day,  while 
other  trucks  of  tbe  same  make  would  make 
10  or  12.  nie  Oarford  Company  was  noti- 
fied, and  In  a  few  days  sent  a  mechanic  from 
Seattle  to  put  the  truck  in  proper  condition. 
After  this  tbe  truck  continued  to  beat  wboi 
used,  as  before,  and  required  frequent  stops 
in  order  to  cool  it  off.  At  different  times  sub- 
sequent other  mechanics,  upon  complaint  of 
tbe  purchaser  bdng  made,  wer'^  sent  to  look 
after  tbe  truck.  It  was  operated  at  Sunny- 
side  for  a  period  of  six  or  seven  weeks,  when 
It  was  taken  to  Seattle.  During  tbe  period 
tbat  It  was  <^>erated  at  Sunnyside  It  burned 
out  four  sets  of  wires,  four  sets  of  connecting 
rods,  and  a  number  of  valves.  When  tbe  car 
arrived  at  Seattle  it  was  taken  to  tbe  Oar- 
ford Company's  garage,  and  W.  H.  Krause, 
the  sales  agent  who  bad  sold  tbe  car,  ex- 
pressed bia  pleasure  at  tbe  truck's  being 
brought  there,  and  -said: 

"We  win  see  if  we  can  fix  It  while  you  have 
it  here.  -  Yon  need  not  worry  about  payment  of 
the  notea.  Bverything  will  be  all  right  until 
your  track  Is  either  fixed  up  or  we  will  do  some- 
thing." 

The  trade  was  then  placed  In  tbe  garage, 
where  it  was  thoroughly  overhauled.  A  few 
days  later  It  was  delivered  to  Noel  again,  wfao 
sent  It  out  to  haul  gravel  from  tbe  water 
front  In  Seattle  to  a  paving  Job  on  Ranter 
avenue.  During  tbe  first  trip  tbe  motor  heat- 
ed and  missed,  and  tbe  driver,  when  be 
reached  the  top  of  the  grade,  was  compelled 
to  stop  and  let  it  cocA  off.  H«  finally  de- 
livered tbe  load,  and  started  bade  to  tbe  dty. 
On  tbe  return  tbe  motor  continued  to  miss, 
and  as  be  attempted  to  cross  tbe  car  trades  it 
stalled,  and  approaching  street  oar  rolled  into 
it,  causing  serious  damage  to  tbe  frame  and 
other  parts  of  tbe  truck.  The  truck  was  then 
towed  to  a  garage  near  tbat  of  the  Garford 
Company,  Olie  motor  was  loosened  from  tbe 
frame  and  was  taken  to  the  Garford  Com- 
pany for  repair  while  the  straigbtening  of  tbe 
frame  was  done  in  tbe  other  garage,  nie 
Garford  Company,  by  arrangement  made  at 
tbe  time,  was  not  to  charge  anything  for 
labor  performed,  and  Noel  was  to  pay  for  new 
parts  tbat  might  be  necessary  In  restoring  tbe 
truck  from  its  broken  condition  caused  by  tbe 
collision.  After  the  truck  was  repaired  Noel 
tested  it,  and  discovered  tbat  it  bad  tbe  same 
tendency  to  heat  and  knock  as  it  bad  during 
all  tbe  time  tbat  be  bad  used  it,  and  declined 
to  have  anything  further  to  do  with  it.  Tb» 
truck  was  sold  under  a  warranty,  which  is 
referred  to  as  "standard  form"  warranty.  It 
is  unnecessary  here  to  set  out  the  warranty, 
because  there  seems  to  be  no  controversy  over 
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the  fact  thfit  up  to  the  time  the  car  was  re- 
'turned  to  Seattle  it  had  not  fulfilled  the  waiv 
rahty.  It  had  been  kept  and  used  under  the 
repeated  assurance  of  Krauae  that  It  would 
be  made  to  work,  and,  as  already  stated, 
mechanics  were  on  a  number  of  occasions 
sent  by  the  Garford  Truck  Company  to  put 
the  truck  in  condition.  Under  the  evidence 
there  can  be  no  question  but  what  the  motor 
was  defective.  The  trial  court  entered  a  de- 
cree, canceling  the  notes  and  mortgage  which 
had  been  given  for  the  balance  due  on  the 
purchase,  less  the  simi  expended  in  the  pur- 
chase of  new  parts. 

[1]  Under  the  heading  "Argument"  In  the 
appellant's  brief  it  first  propounds  the  ques- 
tion, "Could  the  respondents  rescind  at  the 
time  they  attempted  to  do  so?"  Answering 
this  question.  If  we  have  gathered  the  argu- 
ment correctly,  two  principal  contentions  are 
made,  the  first  of  which  is  that  Noel  had  re- 
tained and  used  the  truck  for  such  a  length  of 
time  that  It  would  be  inequitable  to  permit 
a  rescission.  In  support  of  this  position  re- 
liance Is  placed  upon  the  general  rule  that 
where  sn  article  is  sold  and  does  not  meet 
the  requirements  of  an  express  warranty, 
failure  to  give  notice  or  failure  to  return  the 
property  within  a  reasonable  time  ^ter  dis- 
covering the  defects  operates  as  a  waiver  of 
the  right  to  rescind,  and  leaves  the  purchaser 
only  the  right  to  recover  or  offset  damages. 
Dickinson  Fire,  etc.,  Brick  Co.  v.  F.  T.  Crowe 
&  Co.,  63  Wash.  550,  115  Pac.  1087 ;  Fink  v. 
Marr.  81  Wash.  92,  142  Pac.  482.  But  that 
rule  is  not  applicable  to  the  facts  in  this  case. 
While  the  truck  was  used  for  a  considerable 
time,  it  was  retained  in  reliance  upon  the 
assurance  of  Krause  that  it  would  be  put  in 
such  condition  as  to  satisfy  the  warranty. 
Repeated  efforts  were  made  by  mechkiiics 
sent  by  Krause  to  put  the  motor  in  good 
working  condition,  but  without  success.  Dili- 
gence in  resdssion  Is  a  relative  question. 
What  is  unreasonable  delay  in  a  given  case 
must  depend  upon  particular  circumstances. 
Delay  in  formal  decision  induced  by  the 
promise  of  the  vendor  to  make  the  machinery 
work  properly  is  not  a  waiver  of  the  right  to 
rescind.  Schroeder  y.  Hotel  Commercial  Co., 
Hi  Wash.  685,  147  Pac.  417.  In  the  present 
■case  under  the  facts  and  drcarastances  the 
truck  was  not  retained  and  used  for  an  un- 
Teasonable  time  before  rescission  was  at- 
-tempted. 

[2]  The  appellant's  second  contention  is 
that  since  tlie  truck  had  been  damaged  in  a 
eoUislon  with  a  street  car  company  the  right 
of  rescission  does  not  exist.  In  this  conne^-l 
•  tiom  reliance  Is  placed  upon  the  rule 
that,  where  property  while  in  the  possession 
of  the  purchaser  has  been  damaged  to  such 
an  extent  that  the  parties  cannot  be  placed 
In  status  quo,  that  the  remedy  of  the  pur- 
chaser is  one  of  damages  and  not  rescission. 
Burnley  v.  Shinn,  80  Wash.  240, 141  Pac.  S26, 


Ann.  Cas.  1916B,  96.  This  rule  contemplates 
that  where  rescIS8i<Hi  Is  attempted  the  artide 
purchased  must  be  returned  in  substantially 
as  good  condition  as  when  received,  and  the 
inability  to  return  it  in  such  condition  Is  due 
to  the  fault  of  the  purchaser.  If  the  repairs 
did  pot  effect  a  material  change  in  the  truck 
or  substantially  alter  Its  condition,  there  is 
no  reason  why  it  could  not  be  lawfully  re- 
turned to  the  seller.  Mechem  ou  Sales,  vol. 
2,  I  819;  Klock  t.  Newbury,  63  Wash.  153, 
114  Pac.  1032.  The  motortruck,  after  its  re- 
pair, was  in  substantially  as  good  a  condition 
as  it  was  prior  to  the  accident  In  addition 
to  this  the  evidence  shows  that  the  collision 
was  brought  about  by  the  stalling  of  the 
truck,  due  to  a  defective  motor,  and  that  the 
driver  was  free  from  fault  in  attempting  to 
cross  the  street  car  tracks  at  the  time  and 
place  that  he  did. 

The  Judgment  will  be  affirmed. 

HOLCOMB,   C.   J.„  ahd   PARKBB,   TOL- 
JtlAN,  and  MITCHELL,  JJ.,  concur. 


cm  Wash.  70Z) 

STATE   ex  rel.   MILLER   LOGGING   CO.  v. 

SUPERIOR  COURT  FOR  SNOHOMISH 

COUNTY.     <No.  IS958.) 

(Supreme  Court  of  Washington.    Aug.  11, 
1920.; 

Eminent  domain  <8=>56— Loosing  company  with 

access  to  river  not  entitled  to  condemn  right 

of  way. 

There  Is  no  necessity  in  law  for  right  of 

way  sought  by  logging  company  in  condemnation 

proceeding  under  Laws  1913,  p.  412,  where  the 

company  has  a  fairly  practical  means  of  access 

to  market  for  its  logs  and   timber  by   water 

transportation  on  a  certain  river. 

Department  1. 

Appeal  from  Superior  Court,  Snohomish 
County ;  Guy  C.  Alston,  Judge. 

Certiorari  by  the  State,  on  relatl(Hi  of 
Miller  Logging  Company,  against  the  Supe- 
rior Court  for  Snohomish  County,  to  review 
order  denying  an  order  of  necessity  in  con- 
demnation proceeding.    Order  affirmed. 

M.  J.  McGutnness,  of  Snohomish,  Kerr  A 
McCord,  of  Seattle,  and  W.  P.  Bell,  of  Eiver- 
ett,  for  plaintiff. 

L.  A.  Merrick,  of  Everett,  for  defendant 

PER  CURIAM.  The  relator.  Miller  Leg- 
ging Company,  seeks  by  certiorari  proceed- 
ings in  this  court  a  review  and  reversal  of 
an  order  of  the  superior  court  for  Snohomish 
coun^,  denying  an  order  of  necessity  prayed 
for  by  it  in  a  condemnation  proceeding  com- 
menced and  prosecuted  in  the  sujperior  court 
for  Snohomish  county,  in  .which  condemna- 
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Uon  proceeding  a  right  of  way  was  sought 
to  be  acquired  by  it  for  a  logging  road,  as 
a  private  way  of  necessity,  under  the  provi- 
sions of  chapter  133,  Laws  of  1913.  A  review 
of  the  evidence  Introduced  upon  the  trial  of 
the  Issue  of  necessity  in  the  superior  court, 
and  a  comparison  thereof  with  the  evidence 
introduced  upon  the  trial  of  the  issue  of  ne- 
cessity which  was  under  consideration  by  us 
in  State  ex  rel.  Stephens  v.  Superior  Court, 
Snohomish  County,  which  case  was  decided 
on  June  2,  last,  and  is  reported  in  190  Pac. 
234,  convinces  us  that  the  decision  in  that 
case  is  controlling;  in  this  case.  The  evi- 
dence in  this  case  is  more  voluminous,  and 
it  may  be  said  that  it  shows  the  facts  touch- 
ing the  question  of  necessity  in  greater  de- 
tail than  the  evidence  in  that  case;  but  the 
situation  is  not  shown  to  be  substantially  dif- 
ferent, and  we  are  quite  convinced  that  it 
calls  for  the  same  conclusion.  That  is,  that 
there  'is  no  necessity  in  law  for  the  right  of 
way  here  sought,  in  view  of  the  fact  tliat  re- 
lator has  a  fairly  practical  means  of  access 
to  market  for  its  logs  and  timber,  over  the 
highway  furnished  by  the  waters  of  the  Sno- 
homish river. 
The  order  of  the  superior  court  is  affirmed. 


(112  Wash.  T«) 
STATE  V. 


COLLINS. 


(Supreme  Court  of  Waahington. 
1920.) 


(No.  15585.) 

Aug.  13, 


t.  Crimiaar  law    «=>l7ft— Coavlotlon  oa  oam- 
plalat  not  ttattag  aa  offeasa  will  act  bar  Mb- 
sequent  proseootloa. 
Proceeding  before  Justice  of  peace,  wherein 
defendant,  who  bad  been  arrested  on  complaint 
charging  that  he-  struck  named  person  with  his 
hand,  pleaded  guilty  and  was  sentenced  to  pay 
nominal  fine,  did  not  bar  subsequent  prosecu- 
tion for   assault,   since   such  conviction,  being 
on  a  complaint  which  does  not  state  an  offense, 
would  not  support  a  plea  of  former  Jeopardy. 

2.  Criailaal  law  «=»2 1 1  (4)— Complaint  for  as- 
sault held  not  auffloltnt. 

Complaint  charging  that  defendant  struck 
named  person  with  his  hand  htld  not  sufficient 
to  charge  the  offense  of  assault. 

3.  Criminal  law  4s>l70  —  No  plea  of  former 
ieopardy  en  ooavlction  or  acquittal  on  In- 
formation, ladlctmeat,  or  complalat  not  stat- 
lag  off  ease. 

In  the  absence  of  a  statute  to  the  contrary, 
there  can  be  no  lawful  conviction  or  acquittal 
on  an  information,  indictment,  or  complaint 
which  is  insufficient  to  state  an  offense-,  and 
hence  no  plea  of  former  jeopardy  can  be  based 
thereon. 

4.  Criminal  law  «=»I68  —  Proceeding  before 
jHStloe  of  peaoa,  not  coadocted  aocordlng  to 
statute,  not  a  bar  to  subsequent  prosecution. 

Proceeding  before  a  justice  of  the  peace,  in 
-which  a  defendant,  accused  of  striking  certain 


person,  pleaded  guilty,  under  Kem.  C!ode  1915, 
i  1929,  and  was  sentenced  to  pay  a  nominal 
fine,  without  injured  person  being  summoned 
to  appear  and  testify,  as  required  by  sections 
1930,  1931,  does  not  bar  subsequent  prosecu- 
tion for  assault;  prior  proceedings  not  having 
been  conducted  in  accordance  with  mandatory 
requirements  of  statute. 

Bridges,  J.,  dissenting. 

Department  2. 

A;q)eal  from  Superior  Court,  Stevens  Coun- 
ty; W.  H.  Jacfcsoa,  Judge. 

J.  E.  Collins  was  convicted  of  assault'  in 
the  second  degree,  and  he  appeals.  '  Af- 
firmed. 

John  Sallabury,  of  Spokane,  for  appellant 
L.  B.  Donley,  of  Colville,  for  the  State. 

FULLBJRTON,  J.  The  defendant,  J.  B. 
CJoUlhs,  was  convicted  In  the  superior  court 
of  Stevens  county  of  the  crime  of  assault  in 
the  second  degree,  and  appeals  from  the  Judg- 
ment pronounced  against  him. 

The  assault  Tor  which  the  defendant  was 
convicted  was  committed  upon  the  person  ot 
one  George  Vath,  Sr.,  on  July  2,  1915.  Short- 
ly after  the  assault  the  defendant  was  taken 
Into  custody  by  one  H.  R.  Pope,  whose  legal 
capacity  to  make  arrests  does  not  appear,  and 
was  brought  before  the  Justice  of  the  peac« 
of  Loon  Lake  precinct,  of  the  county  named, 
where  a  written  complaint  was  made  by  the 
person  having  the  defendant  in  custody,  pur- 
porting to  charge  the  defendant  with  the 
crime  of  assault.  The  defendant  was  imme- 
diately put  upon  trial,  and,  according  to  the 
Justice's  record,  "pleaded  guilty  to  having 
struck  George  Vath,  Sr.,  with  his  hand," 
whereupon  the  Justice  found  the  act  niegal 
and  against  the  peace  and  dignity  of  the 
state  of  Washington,  and  assessed  a  fine 
against  him  of  $1,  together  with  the  costs 
of  the  prosecution ;  the  whole  amounting  to 
$2.25.  The  defendant  paid  the  fine  and  was 
discharged  from  custody. 

Afterwards,  and  on  the  same  day,  the  de- 
fendant was  arrested  on  a  warrant  issued  by 
a  Justice  of  the  peace  of  another  precinct  in 
the  same  county,  charging  Iilm  with  an  as- 
sault in  the  third  degree  committed  on  the 
person  of  Gteorge  Vath,  Sr.  Of  this  offense 
he  was  convicted  by  the  justice,  and  sentMKv 
ed  to  pay  a  fine  of  $100,  together  with  the 
costs  of  the  prosecution.  From  the  Judgment 
of  conviction  he  appealed  to  the  superior 
court.  When  the  record  reached  that  court, 
the  prosecuting  attorney  filed  an  Information 
against  him,  based  upon  the  Justice's  record, 
charging  him  with  an  assault  In  the  second 
degree.  To  the  information  the  defendant 
Interposed  a  plea  of  former  conviction  or  the 
same  oftense,  and  sought  to  sustain  the  plea 
by  ofCering  the  record  of  the  Justice  of  the 
peace,  before  whom  the  first  of  the  proceed- 
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lugs  were  bad.  This  proffered  evidence  the 
trial  court  rejected,  and  its  rejection  consti- 
tutes tbe  error  relied  upon  for  reversal  on 
the  appeal  now  before  us. 

[1-1]  We  tblnk  the  ruling  of  tbe  trial  court 
right  for  at  least  two  reasons: 

First  Tbe  complainant  on  whldi  tbe  eon- 
Tlctlon  was  bad  before  tbe  Justice  of  the 
peace  did  not  state  an  offense.  It  merely 
charged  that,  in  a  quarrel  between  the  de- 
fendant and  George  Vath,  Sr.,  tbe  defendant 
"did  Strike  George  Vath,  Sr.,  with  his  band," 
all  of  which  could  be  true,  and  still  no  of- 
f«tse  be  committed  under  tbe  statutes  defin- 
ing the  offense  of  assault.  In  the  absence  of  a 
statute  to  tbe  contrary,  there  can  be  no  law- 
ful conviction  or  acquittal  ui)on  an  informa- 
tion. Indictment,  or  complaint  which  la  in- 
sufficient to  state  an  offense,  and  hence  no 
plea  of  former  Jeopardy  thereon.  State  ▼. 
George,  84  Waab.,  118.  146  Pac.  87&  The 
dted  case  also  holds  that  we  are  wltbout 
such  a  statute. 

[4]  Second.  The  proceedings  before  the  Jus- 
tice were  contrary  to  tbe  plain  mandate  of 
tbe  statutes  governing  tbe  'proceedings  In 
Bocfa  cases.  These  statutes,  while  providing 
that  a  defendant  may  plead  cnilty  to  any 
offense  charged  against  him  (Rem.  Code,  i 
1920),  also  provide  that  in  all  cases  where  tbe 
offense  charged  Involvea  an  injury  to  a  par- 
ticular person,  who  is  within  tbe  county,  it 
shall  be  die  duty  of  tbe  Justice  of  the  peace 
to  summon  the  injured  person,  and  enforce 
Ills  attendance  at  tbe  trial.  If  necessary,  and, 
further,  that  no  Justice  shall  assess  a  fine^ 
or  enter  a  Judgment,  until  a  witness  or  wit- 
nesses have  been  examined  to  state  the  dr- 
ctmistances  of  the  transaction.  Id.,  H  1930, 
1931. .  These  statutes  were  Ignored  by  the 
Justice  of  the  peace  in  this  instance.  Tbe  In^ 
Jured  party  was  not  summoned,  although  he 
was  within  the  county,  and  it  does  not  ap- 
pear that  any  witness  was  sworn,  and  ex- 
amined, much  leas  any  witness  who  stated 
tbe  circumstances  of  tbe  transaction.  Tbe 
statutes  have  a  purpose.  They  were  intended 
to  prevent  the  very  thing  that  evidently  oc- 
curred in  tbe  Justice's  court — the  imposition 
of  a  nominal  or  an  inadequate  punishment 
for  a  grievous  offense.  Tbe  Justice's  proceed- 
ings, therefore,  failed  to  show  a  legal  con- 
viction of  tbe  defendant,  and  benoe  there  was 
oo  error  in  rejecting  as  evidence  tbe  record 
showing  such  proceedings. 

Tbe  Judgment  is  afiirmed. 

HOLCOMB,  0.  X,  and  MOUNT  and  TOL- 
MAN,  JJ.,  concur. 

BRIDGBS,  3.  (dissenting).  I  am  unable  to 
conctir  in  that  portion  of  the  opinion  of  the 
court  which  holds  that  appellant  cannot  suo- 
cessfolly  raise  the  question  of  former  Jeop- 
ardy, simply  because  the  complaint,  technical- 
ly read,  failed  to  charge  him  with  a  crlma 
Here  we  have  a  man  arrested  upon  a  criminal 


complaint,  tried,  found  guilty,  fined,  and  Oie 
fine  paid.  Later  be  is  charged  by  informatloa 
with  tbe  very  crime  of  which  he  was  convict- 
ed, and  tbe  Judgment  of  which  be  has  paid, 
and  he  is  not  permitted  to  plead,  former  Jeop- 
ardy, because  the  complaint  upon  which  he 
was  found  guilty  was  insufficient  to  state  a 
crime  according  to  the  rules  of  law. 

This  does  not  seon  to  me  to  be  right  or 
fair.  Under  that  theory,  one  pays  tbe  penal- 
ty of  a  crime  because  be  is  unable  to  foresee 
that  tbe  courts  will  later  bold  that  be  was 
not  legally  convicted.  If  this  rule  Is  ap- 
plicable to  misdemeanors, .  it  is  likewise  ap- 
plicable to  more  serious  offenses,  and  thus  It 
might  be  that  one  would  be  required  to  serve 
two  terms  in  the  penitentiary  for  one  offense. 
As  I  read  tbe  case  of  State  v.  George,  81 
Wash.  118,  146  Pac.  378,  upon  wbidi  tbe 
court's  opinion  is  largely  based,  it  is  not  ap- 
plicable to  the  facts  of  this  case.  It  would 
be  in  point  if  the  appellant  had  appealed 
from  tbe  Judgment  of  conviction  in  tbe  Jus- 
tice court,  and  tbe  appeal  court  bad  held  the 
complaint  insufficient.  In  that  case  tbe  de- 
fendant was  convicted,  he  appealed  to  this 
court,  and  we  held  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  crime 
and  we  ordered  the  case  dismissed.  He  was 
later  arrested  and  put  to  trial  on  a  sufficient 
information.  At  that  trial  be  entered  a  plea 
of  former  conviction,  which  was  denied.  Up- 
on appeal  we  upheld  that  ruling.  It  aeams  to 
me  that  there  is  a  vast  distinction  between 
that  case  and  this  one.  Here  the  state,  hav- 
ing caused  the  appellant's  arrest  and  convic- 
tion, and  having  caused  sentence  to  be  im- 
posed upon  him,'  axtd  required  him  to  dis- 
cbarge the  same,  it  Is  In  no  position  to  aar 
that  the  whole  proceeding  amounted  to  noth- 
ing, simply  because  tbe  complaint,  nader 
whicb  be  was  convicted,  did  not  legally 
charge  a  crime.  In  the  case  of  Common- 
wealth V.  Loud,  S  Mete.  (Mass.)  328,  37  Am. 
Dec.  130,  tbe  facts  Were  that  tbe  defendant, 
who  was  convicted  in  the  court  of  tbe  Justice 
of  tbe  peace,  and  who  paid  the  fine  there  im- 
posed upon  him,  was  thereafter  indicted  for 
tbe  same  offense,  and  on  trial  under  tbe  in- 
dictment offered  to  prove  the  record  and  pro- 
ceedings of  bis  prior  conviction  before  tbe 
Justice  of  the  peace  as  a  bar,  which  offer  was 
denied  him.  I  cannot  do  better,  nor  as  well, 
than  to  give  my  ideas  In  the  language  of  the 
court  in  that  case: 

"But  in  tbe  cast  at  bar  tbe  defendant  -waived 
any  exception  to  the  judgment,  complaint,  pro- 
ceedings, or  sentence,  and  be  has  performed 
the  sentence.  The  commonwealth  now  desire 
to  have  those  proceedings  held  for  nothing,  lo 
that,  by  an  indictment  in  technical  and  legal 
form,  the  defendant  may  be  again  tried  and 
ponished  for  tbe  same  offense  of  whidi  he  has 
been  informally  convicted.  We  cannot  think 
that  those  proceedings  before  the  magittTate 
were  merely  void.  On  the  contrary,  it  is  rea- 
sonable to  believe  that  the  complainant  intend- 
ed to  proseenta  for  a  larceny.   The  defendant 
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ouderstood  it  ao,  and  ao  did  the  magistrate. 
Now  the  judgment  that  the  defendant  was  guil- 
ty, although  upon  proceedings  which  were  er- 
roneous, is  good  until  the  same  be  reversed. 
Thia  rule  of  criminal  law  is  well  settled. 
♦  •  •  But  he  might  well  waive  the  error, 
and  submit  to  and  perform  the  judgment  and 
sentence,  without  danger  of  being  subjected  to 
another  conviction  asd  punishment  for  the 
same  offense." 

See,  also,  Commonwealth  t.  Keith,  8  Mete. 
(Mass.)  532;  8  K.  C.  Ij.  140. 
I  tberefore  dissent. 


(11*  Wash.  75) 

EMPSON    PACKING   CO. 
LUMBER  CO.  at  al. 


V.   LAMB-DAVIS 
(No.  I578D.) 


(Sapreme  Conrt  of  Washington.    Aog.  4, 1920.) 

1.  Salas  «s>29— Coatraet  hald  not  to  have  bee* 
oxacuted  by  tha  partlaa. 

Where  seller  on  receipt  of  contract  signed 
by  buyer  made  certain  changes  therein  before 
signing  it,  and  where  bnyer  accepted  such 
changes,  but  made  other  changes  and  insisted 
upon  the  contract  without  interlineations  and 
erasures,  and  where,  after  additional  changes 
were  made,  it  was  agreed  that  a  contract,  con- 
taining the  terpis  on  which  the  parties  had  then 
agreed,  should  be  signed  by  the  presidents  of 
the '  respective  companies,  but  no  contract  was 
ever  so  signed,  there  was  no  completed  enforce- 
able contract  between  the  partiea. 

2.  Contracts  «=>32— Parties  acting  nnder  pre- 
liminary agreement  bound,  though  formal  con- 
tract never  executed. 

Where  the  parties  act  under  a  preliminary 
agreement,  they  will  be  held  to  be  bound,  thongh 
a  formal  cpntract  has  n^ver  been  executed. 

3.  Salas  «=>4I3  —  Letters,  showing  original 
draft  af  contraet  not  aooepted,  admissible  un- 
4pr  general  denial. 

In  buyer's  action  for  hreadt  of  contract  to 
deliver  letters  between  the  parties,  showing 
that  original  draft  of  contract  had  never  been 
accepted  by  either  of  the  parties,  held  admissi- 
ble under  a  general  denial. 

Department  2. 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty ;   Wm.  Grimsbaw,  Judge. 

Action  by  tbe  pmpson  Packing  Company 
against  tbe  Lamb-Davis  Lumber  C(«ipapy 
and  anotber.  Judgment  of  dismissal,  and 
plafntitC  appeals.    Affirmed. 

Pergbing,  Nye,  Fry  &  Tallmadge  and  Rob- 
ert G.  BoswoTtb,  all  of  Denver,  Colo,  for  ap- 
pellant. 

Fred  B.  Morrill,  of  Spokane,  for  respond- 
ents. 

MODMT,  J.  Tbe  purpose  of  this  action 
was  to  recover  114,136.63  for  an  alleged 
l>reacb  of  a  written  contract  between   the 


plaintiff  and  tbe  defendants.  Tlie  complaint 
alleged.  In  substance,  that  on  tbe  8d  day  of 
November,  1916,  tbe  plaintiff  and  defendant 
entered  into  a  written  contract,  by  tbe  terms 
of  which  tbe  defendant  Lamb-Davis  Lumber 
Company  bound  Itself  to  furnish  to  tbe 
plaintiff  all  its  requirements  of  box  shooks, 
not  exceeding  a  total  of  1,000,000  boxes,  the 
various  types  of  boxes  and  the  width  of  lum- 
ber to  be  used  being  specified  In  the  contract ; 
that  thereafter  in  accordance  with  the  terms 
of  the  contract  the  plaintiff  sent  spedflca- 
tions  and  orders  for  more  than  200,000  boxes, 
as  required  by  tbe  contract ;  that  the  defend- 
ant refused  to  ship  the  said  box  shooks,  and 
the  plaintiff  was  required  to  purchase  the 
same  in  tbe  open  market  at  a  loss  of  more 
than  $14438.63  over  the  agreed  price  ac- 
cording to  the  terms  of  tbe  contract.  The 
defense  was  a  general  denial.  Upon  these 
issues  tbe  case  was  tried  to  the  court  with- 
out a  Jury,  and  resulted  In  a  judgment  of  dis- 
missal, and  plaintiff  has  appealed. 

Tbe  facts  are  as  follows:  In  the  year  1913 
the  Lamb-Davis  Lumber  Company,  through 
its  agent,  Mr.  J.  P.  Packbam,  entered  into  a 
three-year  contract  with  the  appellant  tor 
the  sale  of  box  shooks.  In  October,  1916, 
when  the  prior  contract  was  about  to  expire', 
the  Packbam  Sales  Company  wired  the 
Lamb-Davis  Lumber  Company,  asking  quo- 
atioDS  on  box  shooks  to  meet  the  appellant's 
future  requirements.  As  a  riesult  of  this 
telegram  a  written  contraet  was  prepared  and 
dated  November  3,  1916.  This  contract  was 
signed  by  the  appellant  and  handed  to  the 
respondent's  agent,  Mr.  Packbam,  who  sent 
the  contract  to  the  respondent  for  signature. 
Upon  recent  (tf  this  contract  the  respondent 
made  certain  changes  therein,  and  returned 
the  contract  signed  as  changed  with  a  letter 
dated  November  17,  1016,  stating  these 
changes  and  erasures  as  follows: 

"  'When  boxes  are  shipped  without  any  print- 
ing on  the  ends  or  sides,  the  party  of  the  sec- 
ond part  is  to  be  allowed  twelve  and  a  half 
cents  per  hundred  boxes  for  all  snch  blank 
shooks  shipped,'  and  also  added  to  the  sentence 
relative  to  the  prices  that  shooks  'are  to  be 
f.  o.  b.  Longmont,  Colorado,  or  common  points, 
based  on  the  present  rate  of  freight,'  and  al- 
so changed  the  paragraph  regarding  the  mate- 
rial from  which' the  ahooka  were  to  be  manu- 
factured by  changing  the  words  'Oregon  or 
Washington  white  pine'  to  read  'Western  pine' 
and  in  the  paragraph  regarding  the  loading  of 
cars  inserted  the  words  'or  rope'  in  the  sentence 
providing  that  'all  shooks  riionld  be  thorou^ly 
bound  with  strong  wire.'  " 

Tbe  words  "party  of  the  second  part* 
above  quoted  refer  to  the  appellant.  On  re- 
ceipt of  this  letter  the  appellant  answered 
as  follows: 

"Your  letter  of  the  17th  has  been  forwarded 
to  me  at  this  place  from  onr  Longmont  ofSce, 
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also  contract  (or  box  fhooks  which  I  signed 
before  I  left  Longmont.  I  think  it  would  look 
better  to  have  a  new  contract  entirely  instead 
of  so  manj  changes  in  the  old  one.  I  am 
therefore  sending  you  them  in  duplicate.  I 
see  no  objections  to  making  the  various  chang- 
es you  speak  of,  although  I  want  them  a  little 
clearer  so  long  as  you  suggest  that  they  be 
made  at  all.  •  *  •  In  regard  to  adding  that 
your  price  delivered  to  our  factory  is  based 
on  present  rate  of  freight,  will  say  that  it  is 
satisfactory  to  us,  but  to  m'ake  that  a  little 
clearer  we  have  stated  we  will  pay  the  excess 
freight,  if  any,  over  the  present  rate,  and  if 
the  rates  decline  we  were  to  have  the  ad- 
vantage of  the  decline.  •  •  •  In  regard  to 
the  material  as  we  specified  it  in  the  contract 
our  stenographer  copied  contract  we  last  made 
with  you.  If  you  prefer  to  use  the  words 
•Western  pine,'  however,  we  have  no  objection 
to  your  doing  so;  but  to  make  it  dearer  we 
have  added,  'the  material  furnished  under  this 
contract  is  to  be  of  the  same  kind  and  of  the 
same  quality  as  furnished  to  us  during  the 
years  1914,  1915  and  1916.'  •  *  *  In  re- 
gard to  tying  the  boxes,  we  formerly  had  them 
tied  with  rope  and  a  great  many  bundles  would 
get  broken  and  boxes  would  be  damaged  in 
transit;  for  that  reason  we  changed  our  con- 
tract to  read  wire  instead  of  rope,  but  as  you 
are  responsible  for  the  delivery  of  goods  to  us 
in  good  order  you  can  tie  them  any  way  you  see 
fit.  Any  expense  that  would  accrue  to  us  in° 
handling  by  reaching  us  in  bad  condition  will, 
of  course,  be  charged  to  you.  I  believe  this 
covers  all  of  the  points  that  you  speak  of." 

To  this  letter  the  Lamb-Davis  Lumber 
Comimny  replied  by  letter  of  December  18, 
1916,  as  follows: 

"We  are  inclosing  herewith  revised  copy  of 
our  canning  case  contract,  duly  signed  by  Mr. 
George  L.  Oardner,  as  attorney  in  fact  for  the 
Lamb-Davis  Company.  The  delay  in  returning 
this  contract  has  been  caused  by  Mr.  Oardner 
having  just  returned  from  the  East,  and  before 
signing  the  contract  had  it  examined  by  our  at- 
torneys, who  recommended  the  changes  which 
we  have  made. 

"We  have  taken  the  liberty  to  make  changes 
as  suggested  by  the  attorney  and  have  changed 
the  wording  to  make  more  clear  the  intent  of 
the  different  paragraphs  changed.  For  in- 
stance, the  paragraph  relative  to  dating  in  the 
old  contract,  specified  that  shipments  might  be- 
gin at  any  time  desired  after  February  Ist  of 
each  year,  provided  the  first  car  shipped  was 
billed  May  15th  and  all  cars  shipped  after  that 
date  to  be  billed  as  much  later  than  May  16th 
as  the  various  shipments  are  later  than  the  first 
shipment.  We  have  changed  that  paragraph  to 
read  that  the  party  of  the  first  part  may  be^n 
shipments  at  any  time  between  February  Ist 
and  May  15th  of  each  year,  provided  that  all 
cars  shipped  prior  to  May  15th  bear  May  15th 
dating,  and  all  subsequent  shipments  bear  reg- 
ular dating.  This  is  the  intent  of  the  paragraph 
mentioned  and  is  the  manner  in  which  it  has 
always  been  interpreted  by  both  parties  of  the 
contract.  •  *  •  Would  like  to  have  you  ac- 
knowledge receipt  of  the  contract  and  your  ac- 
ceptance of  the  changes,  which  we  will  attach 
to  our  copy  of  the  contract  in  order  to  show 
that  the  changes  have  met  with  your  approval." 


To  tills  letter  appellant  replied  by  letter 
dated  December  28,  1916,  wblch  letter  con- 
tained the  following: 

"Your  letter  of  the  ISth,  inclosing  contract, 
received,  and  it  would  have  had  an  earlier  re- 
ply had  it  not  come  along  the  holiday  season. 

"We  see  no  objection  to  the  minor  changei 
you  have  made  in  the  contract.  There  is  one 
clause  where  you  say  that  deliveries  shall  be 
within  a  reasonable  length  of  time  after  receipt 
of  the  order.  What  might  seem  reasonable  to 
you  might  be  very  unreasonable  to  us,  and  we 
think  you  should  specify  a  certain  amount  to 
be  delivered  each  week  after  receipt  of  order, 
although  we  will  not  insist  upon  that,  as  vt 
have  had  no  difiiculty  until  last  fall,  and  yon 
tell  us  that  you  are  in  shape  to  ship  more 
promptly  in  the  future.  Our  attorney  tells  us, 
though,  that  the  contract  should  be  signed  by 
president  of  your  company  and  the  oflScial  seal 
should  be  attached.  We  therefore  return  them 
to  you  for  this  correction.  Kindly  get  them 
t6  us  with  this  change  made  as  soon  as  possi- 
ble. We  will  return  and  attach  our  seal  as 
soon  as  possible.  We  seem  to  have  considera- 
ble difficulty  to  get  these  contracts  in  good 
shape  this  year,  but  as  they  are  running  for 
some  time  we  feel  that  we  ought  to  be  careful 
to  have  them  right." 

In  answer  to  this  letter  the  respondent  re- 
plied by  letter  dated  January  3, 1917,  in  part 
as  follows: 

"We  acknowledge  receipt  of  your  favor  of  the 
28th  returning  contracts,  and  wish  to  advise 
that  it  will  be  some  time  before  we  can  return 
these  contracts  to  you,  as  the  president  of 
this  company  is  in  the  East,. and  the  contracts 
will  have  to  be  sent  to  him  for  his  signature." 

These  contracts  appear  never  to  have  been 
signed.  The  appellant,  relying  upon  the  fint 
draft  of  the  contract,  which  was  signed, 
sought  to  order  box  shooks  as  therein  re- 
quired and  the  respondent  declined  to  far- 
nish  box  shooks -under  the  contract.  Appel- 
lant then  purchased  the  box  shooks  in  the 
open  market    This  action  resulted. 

[1]  Upon  the  trial  of  the  case  the  trial 
court  was  of  the  opinion  that  the  first  draft 
of  the  contract  was  a  completed  contract 
and  that  the  subsequent  modifications 
amounted  to  an  abrogation  of  the  original 
contract.  We  are  of  the  opinion  that  the 
trial  court  was  In  error  in  holding  that  the 
first  draft  of  the  contract  which  was  signed 
by  both  parties,  was  a  completed  contract 
We  think  It  is  clear  from  the  evidence  that 
a  completed  contract  was  never  executed  by 
the  parties  thereto.  .  It  Is  plain  from  the 
last  letter  above  qnoted,  which  was  written 
by  the .  appellant  to  the  respondent  that  it 
was  the  intention  of  the  parties  to  have  a 
formal  written  contract,  signed  by  the  presi- 
dents of  both  companies,  with  the  seal  at- 
tached. No  such  contract  was  ever  signed. 
We  think  the  evidence  Is  plain  to  the  effect 
that  the  parties  were  endeavoring  to  reach  a 
satisfactory  agreement    The  original  draft 
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of  the  contract  was  reduced  to  writing.  It 
was  signed  by  one  of  tbe  parties,  and  for- 
warded to  tbe  other.  The  other,  before  sign- 
ing, made  certain  changes  therein,  signed  it, 
and  forwarded  the  contract  with  these 
changes  to  the  other  party.  The  other  party, 
while  accepting  the  changes,  made  other 
changes,  and  insisted  upon  a  contract  with- 
out interlineations  and  «qasures.  If.  was 
then  sent  to  the  other  party,  and  additional 
changes  were  made  therein,  and  It  was  Anal- 
ly concluded  that  after  the  parties  had 
agreed  upon  all  of  the  terms  of  the  contract 
that  It  should  be  signed  In  a  certain  way  by 
the  president  of  the  respective  companies. 
It  was  never  so  signed.  We  are  of  the  opin- 
ion, therefore,  that  there  was  no  completed 
enforceable  contract  entered  into  between 
the  parties. 

In  the  case  of  Schulze  v.  General  Electric 
Co.,  184  Pac.  342,  quoting  from  an  earlier 
case,  we  said : 

"An  offer  by  one  party,  assented  to  by  the 
other,  will  generally  constitute  a  contract,  but 
the  assent  must  comprehend  the  whole  of  the 
proposition.  It  must  be  exactly  equal  to  its 
extent  and  terms,  and  must  not  qualify  them 
by  any  new  matter.  A  proposal  to  accept,  or 
an  acceptance  of,  an  offer  on  terms  varying 
from  those  proposed,  amounts  to  a  rejection  of 
tbe  offer." 

Under  this  role,  when  the  original  con- 
tract signed  by  the  appellant  was  sent  to  the 
respondent  and  changes  made  therein, '  that 
amounted  to  a  rejection  of  that  proposed  con- 
tract And  so  all  the  way  through  the  dif- 
ferent changes  by  the  different  parties 
amounted  to  rejections  of  those  provisions 
previously  proposed.  When  all  the  terms 
were  finally  agreed  to  the  appellant  Insisted 
that  the  completed  contract  should  be  signed 
by  the  president  of  the  respondent  company 
with  the  seal  attached. 

In  the  case  of  Sparks  v.  Mauk,  ITO  Oal. 
122,  148  Pac.  926,  it  was  said: 

"It  is  next  asserted  that  the  contract  con- 
templated a  signing  by  both  parties;  that  plain- 
tiff did  not  sign;  that  the  contract  is  not  com- 
plete and  therefore  nnenforceable.  It  is  tbe 
undoubted  rule  that  where  the  contract  con- 
templates the  execution  of  it  by  signing,  either 
party  has  the  right  to  insist  npon  the  condition, 
and  mere  acta  of  performance  on  the  part  of 
one  who  has  not  signed  will  not  validate  the 
contract," 

In  Aftergut  Go.  v.  MulvihlU,  26  CaL  App. 
784,  145  Pac.  728,  It  is  said : 


"And  as  it  was  the  expressed  intention  of  tib* 
parties  that  it  should  be  reduced  to-  writing  and 
signed  by  them,,  certain  it  is  that,  this  stipnls* 
tion  rot  having  been  performed,  the  contraet 
cannot  be  regarded  as  binding  on  either  of  the 
parties." 

In  Barber  v.  Burrows,  51  Oal.  404,  the  rul^ 
Is  to  the  same  effect 

See,  also,  Morrill  v.  Mining  Co.,  10  Kev. 
125;  McDonnell  v.  Coeur  d'Alene  Liumber 
Co,  56  Wash.  495,  106  Pac.  135. 

[2]  Since  the  contract  was  never  com- 
pleted It  was  not  enforceable  by  one  agatast 
the  other.  The  trial  court  seemed  to  be  of 
the  opinion  that  Hunter  v.  Byron,  92  Wash. 
469,  159  Pac.  703,  controlled,  and  that  the 
mere  signing  of  the  original  contract  by  the 
parties  constituted  an  effective  agreement 
That  no  dQubt  would  have  been  true  If  there 
had  been  no  modification  of  the  terms  of  the 
original  contract.  In  the  case  of  Hunter  v. 
Byron  the  c<»itract  was  acted  upon,  and  for 
that  reason  made  a  binding  contract  Where 
the  parties  act  under  a  preliminary  agree- 
ment they  will  be  held  to  be  bound,  not* 
withstanding  the  fact  that  a  formal  con* 
tract  has  never  been  executed.  0  &.  O.  lb 
p.  619. 

[3]  Tbe  appellant  argues  that  tbe  trial 
court  erred  In  receiving  In  evidence  the  let* 
ters  above  referred  to,  because  tbe  answer  of 
the  respondent  was  a  general  denial,  and 
there  was  no  aflSrmative  defense  to  the  ef- 
fect that  the  original  contract  had  been  ab- 
rogated. Tbe  effect  of  these  letters  was  to 
show  that  the  original  draft  of  tbe  cmtract 
had  never  been  accepted  by  either  of  tbe 
parties,  and  therefore,  we  think,  were  ad- 
missible In  evidence  under  a  general  denial. 
In  this  view  of  tbe  case  it  Is  unnecessary  to 
notice  tbe  other  assignments  of  error. 

Tbe  judgment  appealed  from  must  be  af- 
firmed because  there  was  no  completed  con- 
tract 

FULLERTON,  TOLMAN,  and  BRIDGES, 
JJ.,  concur. 

HOLCOMB,  C.  J.  I  concur  In  the  result, 
agreeing  with  the  trial  court  that  the  first 
draft  of  tbe  contract  was  a  completed  con- 
tract as  to  form  and  substance.  The  subse- 
quent correspondence  resulted  In  finally  ma- 
terially modifying  the  original  contract,  but 
which  modifications  were  not  executed  In 
manner  and  form  as  contemplated  and  re- 
quired by  the  parties,  leaving  them  without 
a  completed  contract  in  writing. 
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In  Ce  UTTER'S  ESTATE. 

MAR80HALL   v.   PRESCOTT.    (N«.    I986S.) 

(Supreme  Court  of  Washington.    Aug.  11, 
1920.) 

1.  Exeoatore  and  administrators  «=9|7(6)— Ap- 
pointment, of  oredltor  as  administrator  within 
40.day'  period  following  decedent's  death 
proper  In  absence  of  others  qualified  to  act. 

Where  there  was  no  Burviving  wife  or  heir 
eligible  to  appointment  as  administrator  ander 
Probate  Code,  §  87,  requiring  administrator  to 
be  a  resident  of  the  state,  the  appointmrat  of 
a  creditor  within  the  40-day  period  following 
decedent's  death  on  petition  containing  all  the 
essentials  necessary  to  give  the  court  jurisdic- 
tion under  section  62  was  proper;  a  delay  of 
40  days  before  appointment  of  administrator 
beinii  nnnecessary  in  such  case. 

2.  Executors  and  administrators  «=>I7(7)— 
Heir  other  than  surviving  spouse  cannot  nom- 
inate another. 

An  heir's  right  of  preferepce  to  appoint- 
ment as  administrator  under  Probate  Code,  { 
Rl,  is  a  prefereube  to  appointment  only,  and 
does  not  entitle  her  to  nominate  another  to  be 
abpointM;  the  right  to  nominate  another  ex- 
tending only  to  the  sorriving  spouse. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;    Wm.  A.  Huneke,  Judge. 

In  the  matter  of  tiie  estate  of  Joseph  Ut- 
terst  deceased.  From  order  appointing  F. 
li.  Prescott,  administrator,  and  refusing  to 
appoint  nominee  of  Anna  Marschall,  de- 
ceased's next  of  kin,  Anna  MarsChall  ap- 
peals.   Affirmed. 

King  ft  Kerr,  of  Spdkane,  for  atipdlant 
F.  A.  HcMastfer,  of  SpOkane,  for  respond- 
ent 

MITGHELIi,  J.  An  appeal  has  been  taken 
from  an  order  disposing  of  conflicting  peti- 
tions for  the  appointment  of  an  administra- 
tor of  the  estate  of  Joseph  Utters,  deceased. 
A  duly  verifled  petition  was  filed  in  the  sn- 
perlor  court  of  Spokane  county  wherein  It 
was  alleged  that  Joseph  ITtters  died  Intes- 
tate on  February  17, 1920,  In  and  a  resident 
of  Spokane  county,  leaving  estate  In  that 
county;  that  the  next  of  kin  and  heir  at  law 
Of  the  decetised  was  a  sister,  Mar- 
schall, residing  In  New  York;  that  the  pe- 
titioner was  one  of  the  principal  creditors 
of  the  deceased ;  and  that  the  deceased  left 
surviving  him  ho  wife  or  children  living 
within  this  stitfe.  11i6  petition  asked  tor 
the  appointment  of  F.  L.  Prescott,  of  Spo- 
kane, as  administrator,  and  that  notice 
of  the  petition  and  hearing  thereon  be' 
given  as  required  by  law.  Proper  notice 
of  hearing  the  petition  was  given.  An- 
other creditor  by  petition  Joined  in  the  ap- 
plication for  the  appointment  of  F.  Ii.  Pres- 


cott, who  also  filed  a  petition  for  the  appoint, 
meot  of  himself  as  administrator.  Some 
days  later  a  petition  for  the  appointment  of 
another  party,  a  resident  of  Spokane,  was 
filed  by  Anna  Marschall,  wherein,  objecting 
to  the  appointment  of  Prescott,  she  alleged, 
among  other  things,  th^t  she  was  a  resident 
of  New  Tork,  a  sister  of  the  deceased,  and 
that  the  only  other  heirs  at  law  of  the  de- 
ceased were  certain  sisters,  nephews,  and 
nieces  residing  in  Germany.  Other  and  for- 
mal written  objections  to  the  appointment 
of  Presctttt  were  filed  by  her,  and  also  by 
her  attorneys,  alleging  that  she  had  a  pref- 
erence right  of  appointment  which  she  ex- 
ercised by  her  application  for  the  appoint- 
ment of  the  party  designated  In  her  peti- 
tion ;  that  40  days  had  not  elapsed  after  the 
death  of  the  decedent  when  the  creditor's 
petition  was  filed;  that  the  so-called  cred- 
itor vtah  not  a  creditor  within  the  terms  of 
the  applicable  statute,  nor  entitled  to  nom- 
inate an  administrator;  and  that  said  Pres-' 
Cott  is  not  a  fit  and  suitable  person  to  act 
as  such  administrator.  Later  the  cause  came 
on  for  bearing  with  all  the  parties  present. 
Renewed  objections  to  the  consideration  of 
all  the  petitions  other  than  that  of  Anna 
Marschall  were  overruled  and  testimony 
taken.  The  court  entered  findings,  among 
other  things,  to  the  effect  that  the  decedent 
died  ill  and  a  resident  of  Spokane  county  on 
Febrttary  17,  1920,  leavixig  estate  therein 
consisting  of  real  and  personal  property; 
that  at  the  time  of  his  death  he  was  a 
bachelor,  and  no  father  or  mother  survived 
him;  that  he  had  no  brother  or  sister  or 
BurvlvOT  of  such  living  within  the  state; 
that  said  F.  L.  Prescott  Is  a  resident  of  Spo- 
kane, and  for  20  years  Immediately  preced- 
ing the  death  of  said  Utters  bad  full  charge 
of  and  managed  the  estate  and  property  of 
Joseph  Utters  as  If  It  were  his  own  at  the 
request  of  said  Utters,  rendering  regularly 
quarterly  statements,  of  his  services  to  the 
satisfaction  of  said  Utters,  and  that  said 
Prescott  is  a  proper  and  suitable  i>erson  to 
act  as  administrator;  that  the  next  of  Idn 
and  <mly  heirs  at  law  of  the  deceased  are 
Anna  Marschall,  a  sister,  of  New  YoA  City, 
one  nephew  residing  in  New  Tork  City,  and 
certain  other  named '  sisters,  nieces,  and 
n^hews  residing  In  Germany.  The  court 
also  found  that  the  party  suggested  for  ap- 
pointment in  the  petition  of  Anna  Marschall 
was  a  r^ideut  of  Spokane  and  a  proper  and 
suitable  party  to  be  ai^ointed  administrator. 
The  court  concluded  to  appoint  F.  L.  Pres- 
cott, and  entered  a  Judgment  and  order  upon 
the  findings  and  conclusion,  and  appointed 
him  as  administrator  of  the  estate.  All  of 
the  proceedings,  Including  the  order,  were 
had  and  made  within  40  days  after  the  death 
of  Joseph  Utters. 
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[1]  Upon  her  appeal  Anna  Harschall  con- 
tenda  that  the  court  was  without  JurlsdlctlMi 
to  entertain  the  petition  for  the  appoint- 
ment of  Prescott  wUhIn  40  days  after  the 
death  of  the  decedent.  But  we  are  of  the 
opinion  the  contention  cannot  be  main- 
tained. fThe  first  petition  filed  was  in  the 
form  prescribed,  and  contained  all  the  es- 
sentials necessary  to  give  the  court  jurisdic- 
tion, by  the  terms  of  section  62,  c.  156,  Laws 
of  1917,  known  as  the  Probate  Code;  and 
when  it  appeared,  as  It  did  by  the  petitions. 
Including  the  one  filed  by  the  appellant,  that 
there  was  no  surrlTlng  wife,  nor  any  heir  at 
law  eligible  to  appointment  under  section  87 
of  the  Probate  Code,  since  all  of  them  were 
nonresidents  of  the  state,  a  situation  was 
presented  that  obviated  any  necessity  for  a 
delay  of  40  days  in  proceeding  to  exercise 
jurisdiction  by  the  appointment  of  an  ad- 
ministrator. 

[2]  It  lA  further  contended  that,,  "appel- 
lant having  nominated,  within  40  days,  a 
suitable  and  competent  person  as  adminis- 
trator, it  was  the  duty  of  the  court  to  ap- 
point such  nominee."  Th^  order  of  pref- 
eruuce  in  the  appointment  of  an  adminis- 
trator Is  designated  in.  section  61  of  the 
Probate  Code.  So  far  as  it  is  material  here, 
it  provides: 

"1.  The  surviving  husband  or  wife,  or  snch 
person  as  be  or  she  may  request  to  have  ap- 
pointed. 2.  The  next  of  kin  in  the  following 
order:  1,  child  or  children;  2,  father  or  moth- 
er; 3,  brothers  or  sisters;  4,  grandchildren." 
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It  Is  to  be  observed  that  subdivision  1 
gives  to  a  surviving  husband  or  wife  the 
right  to  nominate  another  for  appointment 
by  the  court,  while  sul>division  2  is  silent 
upon  the  subject  of  any  such  right  on  the 
part  of  the  next  of  kin.  The  right  accorded 
the  next  of  kin  is  a  preference  to  appoint- 
ment only,  In.  the  order  named,  all  of  whom 
are  preferred  over  persons  descril)ed  in  sub- 
sequent subdivisioiis  of  the  section,  provid- 
ed, of  course,  such  next  of  kin  are  not  non- 
residents of  the  state,  for  in  such  case  they 
are  not  auallfled  under  section  87  of  the  Pro- 
l>ate  Code.  A  auggestion  made  by  the  next 
of  kin  of  a  fit  and  suitable  person  for  ap- 
pointment as  administrator,  while  fraught 
with  considerable  persuasion,  is  not  control- 
ling in  shaping  the  discretion  and  judgment 
of  the  coott  making  the  .appointment.  In 
this  case  there  was  abundant  and  convincing 
evidence  to  support  the  selection  of  F.  Ij. 
Prescott  to  act  as  administrator.  The  judg- 
nent  to  that  effect  from  which  the  appeal 
has  been  taken  will  not  be  disturbed. 

Affirmed. 

HOLCOMB,  0.  J.,  and  PABBCEB,  MAIN, 
and  MACKINTOSH,  JJ.,  concur. 


(m  Watto.  1(M) 
AMERICAN  8AV.  BANK  &  TRUST  CO.  ai 
al.  V.  PETERS0i4.     (Na.  15745.) 

(Supreme  Court  of  Wasliington.    Aug.  6, 1920.) 

1.  Executors  and  administrators  «=9437(7)— 
Rules  Incident  to  negotiable  paper  not  render- 
ed Inapplleable  by  presentation,  when  rejec- 
tion or  notice  of  rejection  does  not  appear. 

In  an  action  against  an  executrix  on  t 
note  secured  by  a  mortgage,  the  contention  that 
the  note  was  no  longer  of  any  effect,  and  the 
rules  incident  to  negotiable  paper  could  not  ap- 
ply because  of  failure  to  sue  on  the  note  with- 
in the  time  fixed  by  statute  after  its  presenta- 
tion to  the  executrix,  could  not  be  sustained, 
where  the  record  did  not  show  rejection,  or 
notice  of  rejection,  of  the  claim>  as  required  by 
Laws  1917,  c.  166,  i  109. 

2.  Banks  and  banking  «=>3\2Vt,  New,  vol.  6A 
Key-Nc.  Series— Note  and  mortgage  for  trust 
company  stook  not  without  consideration, 
though  stook  proved  to  be  of  little  value. 

Note  and  mortgage  given  for  stock  in  a 
trust  company  were  not  subject  to  the  defenses 
of  want  or  failure  of  consideration,  though  the 
company's  assets  were  no  more  than  8u£Bcient 
to  cover  its  liability  and  pay  2  or  8  per  cent, 
to  stockholders,  where  the  purchaser  had  been 
vice  president  for  one  month,  and  had  every 
opportunity  to  learn  the  company's  conditions, 
and  no  representations  regarding  the  value  of 
the  stock  were  made. 


Department  2. 

Appeal  from  Superior  Conrt,  (^anogan 
County ;   C.  H.  Neal,  Judge. 

Action  by  the  American  Savings  Bank  & 
Trust  Company  and  another  against  Lena 
Qertrude  Closky  Peterson,  executrix  of  W.  M. 
Peterson,  deceased.  From  a  decree  for  plaln- 
tUBs,  defendant  appeala    Affirmed. 

Kerr  ft  McCord,  of  Seattle,  and  Johnson  ft 
O'Connor,  of  Okanogan,  for  appellant. 

J.  Henry  Smith,  P.  D.  Smith,  and  W.  0. 
Brown,  all  of  Okanogan,  for  respoivlenta. 

TOLMAN,  J.  This  action  was  brought  by 
respondents  as  plaintiffs  to  foreclose  a  mort- 
gage upon  certain  real  estate  in  Okanogan 
county,  given  by  M.  W.  Peterson,  since  de- 
ceased, to  secure  the  payment  of  a  note  for 
$25,000  and  interest,  dated  September  13, 
1916.  From  a  decree  of  foredoanre  thla  ap^ 
peal  is  prosecuted. 

It  appears  that  on  August  10,  1915,  one 
Phillips  entered  into  a  contract  with  respond- 
ent Murray  to  purchase  from  him  1,519 
shares  of  the  capital  sto<A  of  the  Bankers' 
Trust  Company  of  Tacoma  (being  a  majority 
of  the  stock  of  that  company),  at  the  agreed 
price  of  $150,000.  Tlie  stock  iielng  placed  In 
escrow  with  the  respondent,  American  Sav- 
ings Bank  ft  Trust  (5ompany  of  Seattle,  and 
prior  to  the  entry  of  Peterson  into  the  trans- 
action $50,000  had  been  paid  on  this  contract, 
and  the  remaining  $100,000  and  accrued  in- 
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terest  was  due.  Peterson,  who  had  been  a 
lifelong  banker  of  excellent  reputation  and 
standing,  theretofore  holding  Important  posi- 
tions with  hanks  In  Seattle  and  Portland,  be- 
came connected  with  the, Bankers'  Trust  Com- 
pany as.  vice  president  about  a  nfonth  before 
he  executed  the  note  and  mortgage,  and  as- 
sumed an  active  part  in  the  management  of 
its  affairs,  and  had  ample  opportunity  to  as- 
certain its  condition.  Under  these  circum- 
stances he  entered  Into  an  agreement  with 
PhUUps  to  take  over  the  contract  of  purdiase 
of  the  stock  from  Murray  for  the  amount 
then  due  Murray,  plus  $25,000,  or  $25,000  less 
than  Phillips  agreed  to  pay  for  the  stock,  and 
the  note  and  mortgage  In  suit  were  executed 
by  Peterson  at  the  place  of  business  of  the 
American  Savings  Bank  &  Trust  Company, 
to  the  order  of  Phillips,  representing  the  pay- 
ment to  him,  and  were  Immediately  assigned 
by  Phillips  to  the  respondents,  first  as  col- 
lateral security  for  a  note  for  $10,000  owing 
by  Phillips  to  the  American  Sayings  Bank  & 
Trust  Company,  and,  second,  as  collateral 
security  on  the  Murray  contract;  the  time 
for  the  payment  of  the  remaining  amount 
then  due  on  the  Murray  contract  being  there- 
upon, in  consideration  of  the  giving  of  such 
collateral,  extended  for  one  year. 

Thereafter  both  Phillips  and  Peterson  ap- 
pear to  have  been  interested  In  providing 
funds  to  pay  the  balance  still  owing  Murray. 
Phillips  appears  to  have  gone  East,  holding 
out  the  expectation  that  he  would  procure 
eastern  capital  to  take  up  the  stock,  in  which, 
ijowever,  he  did  not  succeed.  Peterson  hoped 
to  enlist  a  bank  in  Portland  with  which  he 
had  formerly  been  connected,  but. was  disap- 
pointed, and  thereafter  at  one  time  seems  to 
have  thought  that  he  could  effect  such  im- 
provement in  the  affairs  of  the  bank  as  to 
enable  hini  to  interest  Tacoma  capital,  and 
later  he  appears  to  have  placed  bis  reliance 
upon  obtaining  the  money  from  a  mining  ven- 
ture in  Bfitlah  Columbia,  in  which  he  was 
interested,  but  which  proved  a  failure. 

The  affairs  of  the  Bankers'  Trust  Company 
appear  to  have  lacked  something  of  being  in 
a  prosperous  condition  when  Peterson  made 
the  purchase,  and  for  some  months  under  his 
management  there  was  little,  if  any,  change 
either  way.  Early  in  the  year  1917  bank 
failures  occurred  in  Seattle,  and  as  a  conse- 
quence deposits  were  withdrawn  from  the 
Bankers'  Trust  Company,  its  condition  be- 
came critical,  the  Clearing  House  Association 
had  to  come  to  its  assistance,  and  Peterson 
was  forced  out  of  the  management.  Still 
later  it  was  taken  over  by,  and  consolidated 
with,  the  Scandinavian- American  Bank  of 
Tacoma.  The  record  shows  that  its  assets 
\vere  no  more  than  sufficient  to  cover  its  lia- 
bilities and  pay  to  the  stockholders  perhaps 
2  or  3  per  cent  on  the  par  value  of  their 
stock. 

Before  the  year's  extension  expired,  Peter- 
Son  died  testate,  his  wUl  was  admitted  to  pro- 


bate, appellant  was  appointed  execntrtx,  and 
failing  to  pay  either  the  amount  due  the 
respondent  Murray  or  the  Interest  tm  the 
mortgage  note  when  It  became  due  on  Sqt- 
tember  13,  1917,  Murray  obtained  a  Judg- 
ment against  Phillips,  sold  the  stock  on  exe- 
cution, himself  becoming  the  purchaser,  and 
because  of  the  failure  to  pay  the  annual  in- 
terest, under  an  option  contained  in  the 
note,  the  whole  amount  of  the  mortgage  note 
was  declared  due.  A  claim  for  such  amount 
was  filed  with  the  executrix,  and  upon  her 
failure  to  act  thereon  this  action  was  com- 
menced. 

The  defenses  pleaded  and  urged  below 
were:  (1)  Want  of  consideration ;  (2)  fraud, 
undue  infiuence,  and  want  of  mental  capaci- 
ty on  the  part  of  Peterson  to  execute  the 
note  and  mortgage;  (3)  failure  of  consid- 
eration. 

[1]  In  addition  to  these  questions  it  is 
urged  here  for  the  first  time  that  the  note 
is  nonnegotiable,  and  therefore  subject  to 
defenses  as  though  held  by  the  original  pay- 
ee, and  that  a  claim  for  the  amount  due 
was  presented  to  the  executrix,  rejected  by 
her,  no  suit  was*  brought  thereon  within 
the  time  fixed  by  the  Probate  Code,  and  that 
therefore  the  note,  as  a  negotiable  instru- 
ment, is  no  longer  of  any  efl'ect;  that  the 
right  to  proceed  under  the  mortgage  alone 
remains,  and  that  the  rules  incident  to  ne- 
gotiable paper  can  no  longer  apply.  We  do 
not  think  either  point  well  taken.  The  note 
is  in  the  usual  form,  and  when  rted  as  a 
whole  presents  nothing  which  would  bar 
its  negotiability.  The  record  is  silent  as  to 
any  rejection,  or  notice  of  rejection,  of  the 
claim  by  the  executrix,  as  required  by  section 
109  of  chapter  156,  Laws  1917,  and  in  any 
event  the  view  we  take  of  the  evidence  ren- 
ders this  point  immaterial. 

We  have  read  with  great  care  the  con- 
flicting evidence  as  to  the  mental  condltlcm 
of  Peterson  at,  before,  and  after  the  time 
of  the  execution  of  the  note  and  mortgage, 
and  while  his  mentality  might  have  been 
somewhat  impaired  at  the  time  he  entered 
into  the  obligation,  as  compared  with  what 
it  had  been  when  he  was  at  his  best,  we  are 
satisfied  that  he  was  then  competent  to  do 
business  and  manage  his  affairs.  The  evi- 
dence as  to  Incompetency,  as  we  view  It,  Is 
tinctured  with  the  very  human  element  some- 
times called  "hindsight,"  and,  in  view  of 
the  fact  that  afterwards,  when  the  progress 
of  the  disease  was  such  that  he  broke  down 
physically,  he  also  broke  down  mentally,  it 
is  easy  to  see  how  honest  men,  looking  back 
to  Incidents  regarding  which,  as  they  affect- 
ed Peterson,  they  might  not  have  been  fully 
informed,  may  have  honestly  condnded  that 
he  was  then  so  far  mentally  affected  as  to  be 
incompetent  to  manage  his  affairs. 

[2]  As  to  the  defenses  of  want  of  consid- 
eration and  failure  of  consideration,  we  can- 
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not  find  that  the  proof  snstalns  either.  Pe- 
tereon,  a  successful  banker  of  lifelong  experi- 
ence, was  without  occupation,  and,  looking 
about  for  an  opening,  he  went  to  the  Tacoma 
bank  as  vice  president  a  month  before  he 
purchased.  He  had  every  opportunity  to 
learn  the  bank's  condition  for  himself,  and 
so  far  as  the  record  shows  no  one,  thm 
or  at  any  time,  made  any  representations 
to  him  whatever  regarding  the  value  of  what 
he  afterwards  bought.  He  may,  with  rea- 
sonable accuracy,  have  discovered  the  true 
condition  of  the  bank  at  that  time,  and  yet 
have  believed  that  care  and  skill  would 
quickly  restore  its  prosperity,  and  that  as 
a  going  concern  the  stock  was  worth  much 
more  than  its  book  value,  and  would  prove 
a  profitable  investment  on  the  terms  offered. 
Tliat  he  had  insuffldent  capital  to  handle 
the  matter  alone,  and  must  interest  others 
to  take  over  the  obligation,  in  whole  or  in 
part,  within  the  year  before  the  main  por- 
tion of  the  purchase  price  became  due,  would 
not  necessarily  cause  a  capable  man  of  af- 
fairs to  hesitate.  Fortunes  are  often  made 
by  taking  such  chances,  and,  could  he  have 
sold  at  par  witliin  the  year,  he  would  have 
gained  a  clear  profit  of  $25,000,  or  an  even 
100  per  cent  on  the  amount  which  he  hazard- 
ed. We  are  satisfied  that,  under  the  evi- 
dence fairly  and  dispassionately  consider- 
ed, the  result  reached  by  the  trial  court  was 
right.    The  judgment  is  affirmed. 

HOLCOMB,    C.    J.,    and    FUIiLERTON, 
MOUNT,  and  BBIDOES,  JX,  concur. 


012  Waah.  98) 

!•  re  ADIN'S  ESTATE.     SELLARS  at  al.  V. 
ROOT  etal.    (No.  15823.) 

(Supreme  Court  of  Washington.    Aug.  6, 1920.) 

1.  Appeal  and  error  «=3337(3)— Appeal  bald 
not  prematurely  takaa,  notwithstanding  mo- 
tioa  for  new  trial  by  adverse  parties. 

Appeal  from  a  portion  of  a  decree  was  not 
prematurely  taken,  though  adverse  party  there- 
after filed  motion  for  new  trial,  directed  to  the 
entire  cause,  where  that  portion  of  decree  from 
which  appeal  was  taken  was  favorable  to  such 
adverse  parties,  since  parties  cannot  complain 
on  motion  for  a  new  trial  of  portion  of  judg- 
ment in  their  favor,  under  Bern.  Code  1015,  f 
399. 

2.  New  trial  «s>l  l6(2)->Motlon  held  not  time- 
ly, though  made  day  following  entry  of  Jadg- 
■eat 

Motion  for  new  trial,  though  made  day  fol- 
lowing entry  of  Judgment,  was  made  too  late, 
under  Rem.  Code  1915,  {  402,  requiring  mo- 
tion two  days  after  notice  of  decision,  where 
movants  bad  been  given  notice  in  writing  of  the 
decision  of  the  court  long  prior  to  motion,  and 
findings  of  court  were  filed  more  than  two  days 
before  motion. 


Department  2. 

Appeal  from  Superior  Court,  Skagit  Coun' 
ty;    Ed  E.  Hardin,  Judge. 

In  the  matter  of  the  Estate  of  George 
Adin,  deceased. .  Proceedings  by  Lucy  Sellara 
and  others  to  contest-  will  against  Anna 
Evelyn  Boot,  Severene  Olson,  Edward  Cran- 
dell  and  others.  From  a  portion  of  the  de- 
cree rendered,  defendants  other  than  two 
last-named  defendants  appeal.  On  motion  to 
dismiss  appeal.    Motion  denied. 

Robt.  Devers,  of  Seattle,  R.  V.  Welts,  and 
Coleman  &  Gable,  all  of  Mt.  Vernon,  and 
Edw.  Judd,  of  Seattle,  for  appellants. 

Shrauger  &  Henderson  and  Thos.  K. 
Chambers,  all  of  Mt  Vernon,  for  respiHid- 
ents. 

FUIiLERTON,  J.  On  September  16,  1916, 
one  George  Adin,  then  a  resident  of  Skagit 
county,  died,  leaving  an  estate  therein  con- 
sisting of  real  and  personal  property.  Adin 
left  a  will  in  wliich  he  named  one  Milo  A. 
Root  as  one  of  his  principal  beneficiaries, 
naming  him  also  as  the  executor  of  the  wllL 
The  win  was  duly  probated,  and  letters  were 
Issued  to  Root,  appointing  him  and  confirm- 
ing him  as  executor  of  the  estate.  Root 
took  up  his  duties  as  such  executor,  and  was 
proceeding  with  the  administration  of  the 
estate  in  accordance  with  the  terms  of  the 
will  when  he  died ;  his  death  occurring  on 
January  11,  1917.  Thereafter  Severene  Ol- 
son and  Edward  Crandell  were  appointed 
administrators  of  the  estate  with  the  will 
annexed. 

On  September  29,  1917,  the  respondents,' 
heirs  at  law  of  George  Adin,  Instituted  pro- 
ceedings In  the  court  where  the  adminis- 
tration was  pending  in  contest  of  the  will, 
averring  in  their  petition  want  of  mental 
capacity  on  the  part  of  Adin  to  make  a  will, 
and  undue  influence  exercised  over  him  by 
Root  and  others  of  the  devisees  whereby  he 
was  Induced  to  name  them  as  devisees.  The 
heirs  at  law  of  Boot  were  made  parties  de- 
fendant as  the  representatives  of  his  Inter- 
ests, and  they,  with  others  of  the  devisees, 
took  issue  on  the  allegations  of  the  petition. 
The  cause  was  tried  before  a  Judge  called 
in  from  a  neighboring  county.  At  the  con- 
clusion of  the  trial  the  judge  took  the  cause 
under  advisement,  and  later  on  prepared 
findings  of  fact  and  conclusions  of  law,  an- 
nouncing his  decision.  Copies  of  these  he 
caused  to  be  mailed  to  counsel  representing 
the  several  parties  to  the  proceedings,  accom- 
panied by  a  letter  to  the  effect  that  the  orig- 
inal of  the  findings  and  conclusions  would  be 
filed  with  the  clerk  of  the  court  on  Sep- 
tember 8,  1919.  The  original  findings  and 
conclusions  were  forwarded  to  the  clerk,  and 
that  officer  filed  them  as  directed  on  the  day 
named  in  the  letter  of  the  judge.  Two  days 
later  the  contestants  filed  exceptions  to  such 


tfoFor  otber  case*  lee  same  topic  and  KBY-NUUBBR  In  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


840 


191  PAOIFIO  REPORTER 


(Waah. 


of  the  findings  and  concltislons  as  they  deem- 
ed adverse  to  their  Interests.  The  findings 
confirmed  the  bequests  as  to  all  of  the  dey- 
isees,  save  the  bequest  to  Root  A  decree 
In  accordance  with  the  conclusions  of  the 
judge  was  entered  In  the  cause  on  Septem- 
ber 17,  1019,  and  at  that  time  the  heirs  at 
law  of  Boot  gave  notice  in  open  court  that 
they  appealed  from  that  part  of  the  decree 
which  held  the  devise  invalid  as  to  the  dev- 
isee Root.  On  the  next  day  the  contestants 
filed  a  motion  for  a  new  trial,  basing  their 
motion  npon  certain  of  the  statutory  grounds 
found  In  section  399  of  the  Ck>de  (Rem.). 
The  motion  was  directed  to  the  entire  cause ; 
the  Issues  therein  determined  ia  favor  of  the 
contestants,  as  well  as  the  Issues  determined 
against  them. 

The  appellants  afterwards  perfected  their 
appeal  In  this  court,  and  the  contestants 
now  move  to  dismiss  the  appeal  on  the 
ground  that  it  was  prematurely  taken.  In 
support  of  the  motion  the  contestants  argu« 
that,  since  the  statute  grants  the  right  to 
move  for  a  new  trial  In  causes  of  equitable 
cognizance  as  well  8U3  those  legal,  a  motion 
therefor,  timely  made,  stays  the  operation  of 
the  judgment,  and  prevents  It  from  becom- 
ing final  until  the  motion  Is  disposed  of,  and 
that,  since  appeals  may  be  taken  only  from 
final  judgments,  any  appeal  taken  prior  to 
the  time  the  right  to  file  such  a  motion  ex- 
pires Is  premature.  But  to  this  we  think 
there  are  at  least  two  sufficient  answers: 

[1]  First,  it  Is  only  a  party  aggrieved  by 
a  verdict  or  decision  who  may  move  for  a 
new  trial  (Rem.  Code,  {  399),  and  the  par» 
ties  moving  in  this  Instance  are  not  aggrlev» 
ed  by  that  part  of  the  judgment  from  which 
this  appeal  is  prosecuted.  This  part  of  the 
judgment  is  in  their  favor.  The  issues  re- 
specting It  were  determined  in  accordance 
with  their  contentions,  and  in  accordance 
with  the  prayer  of  their  petition.  By  a  new 
trial  they  could  obtain  no  more  favorable 
relief  than  they  now  have,  and  plainly  have 
no  grievance  because  of  the  judgment  of 
which  they  can  legally  complain. 

[2]  Second,  the  motion  was  not  timely 
made.  By  the  Code  (Rem.  {  402)  It  is  provid- 
ed that  the  party  moving  for  a  new  trial 
must,  within  two  days  after  notice  in  writ- 
ing of  the  decision  of  the  court  where  the 
action  Is  tried  without  a  jury,  file  with  the 
derk  and  s^rve  upon  the  adverse  party  his 
motion  for  a  new  trial,  designating  the 
grounds  upon  which  it  Is  made.  In  this 
Instance  notice  of  the  decision  of  the  court 
and  of  the  day  the  findings  and  conclusions 
evidencing  the  decision  would  be  filed  with 
the  clerk  was  given  the  contestants  long 
prior  to  the  entry  of  the  judgment.  That 
they  had  actual  notice' of  such  filing  in  time 
to  file  such  a  motion  prior  to  the  entry  of 
the  judgment  is  evidenced  by  the  fact  that 


within  two  days  after  the  flnd<ng»  and  con- 
clusions were  filed  they  took  formal  excqh 
tlons  thereto  In  writing,  and  filed  the  same 
in  the  cause.  It  may  be  that  they  were  en- 
titled to  delay  the  motion  until  the  flTn^tnga 
and  conclusions  were  made  certain  by  a  for- 
mal filing  with. the  derk,  but  plainly  they 
were  required  to  file  their  motion  for  a  new 
trial  within  two  days  after  such  time.  State 
ex  rel.  Payson  v.  Chapman,  35  Wash.  64,  76 
Pac.  62S.  It  Is  true  we  have  held  that  in 
actions  of  equitable  cognizance  formal  find- 
ings of  fact  and  conclusions  of  law,  while 
proper,  are  not  necessary,  and  have  held 
also  that  where  a  judgment  In  sudi  an  action 
is  filed  without  findings,  or  where  flndlnga 
are  made,  but  are  filed  at  the  same  time  the 
judgment  Is  filed,  a  motion  for  a  new  trial 
is  in  time  If  made  within  two  days  after  no- 
tice thereof  Is  given,  although  made  after  the 
entry  of  the  judgment  But  the  principle 
Involved  in  these  cases  does  nqt  aid  the  con- 
testants here.  The  decisions  are  founded  on 
the  necessities  of  the  case;  It  is  so  held 
that  substantial  rights  granted  by  statute 
may  not  be  denied  a  litigant  But  whet« 
necessity  ceases  the  rule  ceases.  Where  a 
litigant  can  comply  with  the  requirementa 
of  the  statute  he  must  comply. 

For  the  reasons  stated,  we  conclude  that 
the  motion  to  dismiss  must  be  denied;  and 
it  ifl  so  ordered. 

HOLCOMB,    C    J.,    and    HOUNT.    TOIr 

MAN,  and  BRIDGES,  ^J,,  ooncor. 


(lU  WaA.  U 
SAMPSON    V.   SAMPSON.    (N«.    15767.) 

(Supreme  Court  of  Wasl^inftoB.   July  36^ 
1S20.) 

1.  Dlyorpe  ^:»254— Orders  refHsiUB  to  allow 
husband  to  sell  community  property,  eto.,  not 
•rroa«Mi«. 

Orders  which  refused  to  confirm  a  hoaband'a 
attempted  sale  of  community  property  without 
notice  under  leave  to  sell  granted  ia  the  orig- 
inal divorce  decree,  whicfa  decreed  tiie  pnverty 
to  belong  to  the  infant  child  of  the  marriage, 
and  which  removed  the  husband  •■  guardian  of 
the  child's  estate,  held  not  improper,  or  an 
abuse  of  the  court's  discretioa. 

2.  Divoroe  ^=3299— Order  refusing  to  allow 
husband  to  see  ohllA,  except  In  Jnvenlle  oonrt, 
not  Improper. 

Where  it  appeared  that  previous  attempts 
bf  the  hueband  to  visit  Ilia  minor  child  had 
failed,  because  of  difficulties  and  miannderstand- 
ings,  the  husband  cannot  complain  of  an  or- 
der providing  for  the  bringing  of  the  child  into 
the  juvenile  oourt  for  visiting. 

3.  Divorce  <S=>286— De  novo  review  on  appeal. 

On  appeal  from  orders  in  divorce  case  re- 
lating to  sale  of  property,  etc,  the  Bpi>e]lats 
court  hears  the  matter  de  novo. 
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Appeal  from  Sapierior  Oonrt,  King  County ; 
Mitchell  Oflliam  and  Boyd  J.  Tallman, 
Judges. 

Action  by  Nancy  V.  Sampson  against  Jobn 
W.  Sampson,  in  whtcb  plaintiff  obtained  a 
dlTorce.  E^m  orders  refusing  to  confirm 
appellant's  attempted  sale  without  notice 
under  leave  to  sell  in  original  decree,  etc., 
John  W.  Sampson  appeals.    Orders  affirmed. 

Walter  G.  Klenstra,  Winter  S.  Martin,  and 
Bay  M.  Wardall,  all  of  Seattle,  for  appel- 
lant. 


HOLCOMB,  0.  J.  The  parties  to  this 
action  were  formerly  husband  and  wife,  and, 
Gonunencing  with  the  proceeding  in  which 
their  divorce  was  decreed,  they  have  been 
before  the  superior  court  a  ntnnber  6f  times 
on  account  of  various  controversies  concern- 
ing their  minor  child,  Mildred  Louise  Samp- 
son, and  certain  property.  Appellant  is 
guardian  of  the  estate,  and  respondent 
guardian  of  the  person,  of  their  child. 

John  W.  Sampson  brings  this  appeal  from 
orders  of  the  court  refusing  to  confirm  ap- 
pellant's attempted  sale  without  notice,  tin- 
der a  leave  to  sell  granted  in  the  original 
decree,  of  community  real  property  previ- 
ously decreed  to  belong  to  the  child,  refus- 
ing to  modify  the  decree  of  divorce,  so  as  to 
give  him  the  custody  and  guardianship  of 
the  child  or  to  give  him  the  right  generally 
to  sell  the  property  for  the  child's  benefit, 
should  the  niecessity  arise,  and  modifying  the 
decree  of  divorce,  so  as  to  prohibit  api)ellant 
from  seeing  the  Child,  except  through  the 
medium  of  the  Juvenile  court,  and  remove 
him  as  guardian  of  the  child's  estate. 

The  parties  intermarried  In  1904  In  the 
State  of  West  Virginia,  and  have  since  1006 
resided  in  King  county,  Wash.  The  minor 
child  is  the  only  issue  bom  of  the  marriage. 
The  real  property  consists  of  two  lota  in  the 
dty  of  Seattle  and  the  structures  thereon, 
these  being  a  five-room  cottage  on  the  front 
of  the  premises  and  a  small  three-room  cot- 
tage, originally  Intended  as  a  woodshed,  on 
the  rear  of  the  lots.  Respondent  and  the 
child  were  living  In  th^  smaller  house  dur- 
ing most  of  the  time  the  difficulties  of  the 
tnrties  were  before  the  court;  while  the 
larger  house  on  the  front  of  the  lots  was 
rented,  and  the  rental  used  to  make  pay- 
ments on  a  mortgage  and  for  taxes.  The 
proi>erty  seems  to  have  been  acquired  large- 
ly by  the  earnings  of  appellant,  who  is  a 
laborer.  The  court  found  the  real  prop- 
erty to  be  of  the  value  of  about  |2,000,  with 
a  mortgage  thereon  of  about  $200,  and  the 
household  goods  and  equipment  to  be  worth 
about  $500. 

Counsel  for  appellant  suggests  that  the 
following  three  questions  are  to  be  deter- 
mined: Whether  respondent  is  morally  fit 
to  have  the  custody  of  the  child ;    whether 
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the  court  sbonld  bar*  oonflrmed  the  sale  of 
the  real  property  attempted  to  be  made  by 
appellant;  and  whether  the  [court  should 
have  removed  appellant  as  guardian  of  the 
child's  estate. 

[1]  A  careful  scrutiny  of  the  record  re- 
veals- much  testimony  in  which  there  is 
sharp  conflict  on  practically  every  question. 
Assertions  on  the  one  side  are  met  with  de- 
nials on  the  other ;  and,  as  is  too  often  true 
In  such  cases,  there  are  many  accusations 
and  recriminations.  Several  affidavits  were 
filed  to  substantiate  certain  allegations 
made.  Since  the  original  decree  of  divorce, 
the  mother  has  had  custody  of  the  child,  and, 
although  several  Judges  of  the  trial  court 
saw  the  parties  and  heard  the  testimony  In 
the  various  proceedings  that  were  instituted, 
none  of  them  saw  fit  to  modify  the  original 
decree  to  the  extent  of  taking  the  child  away 
from  Its  mother  and  giving  it  to  the  father. 
True,  respondent  was  charged  with  certain 
acts  of  an  improper  or  immoral  nature; 
but  we  do  not  think  the  charges  were  sub- 
stantiated by  the  evidence.  It  was  alleged* 
that  she  remained  away  from  home  late 
nl^ts  and  left  the  Child  alone  In  the  house ; 
but  respondent  exiplained  that  there  were 
times  when,  because  of  appellant's  failure  to 
promptly  pay  the  monthly  sums  of  money 
toward  the  support  of  the  child,  which  the 
court  had  ordered  him  to  do,  she  found  It 
necessary  to  go  out  nights  to  work  in  various 
capacities  and  lilaceD,  and  her  testimony 
went  to  show  that  on  such  occasions  the 
child  was  left  with  a  neighbor  and  was  well 
Cared  for. 

In  snn>ort  of  his  contention  that  the  sale 
of  the  real  property  should  have  been  con- 
firmed, appellant  urged  the  necessity  of  car- 
ing for  the  mortgage,  taxes,  and  probable 
assessments  for  local  improvements,  such  as 
paving,  grading,  and  sewers;  that  the  house 
was  often  vacant;  that  It  was  In  nebd  of 
repairs,  which  would  be  expensive;  and 
other  reasons  why  It  would  be  advisable  to 
seU  the  property  and  devote  the  proceeds 
to  the  care  of  the  child.  But  respondent 
claimed  that  appellant  by  his  acts  interfered 
with  the  renting  of  the  house,  when  she  had 
a  tenant  reacly  Sad  willing  to  pay  a  good 
rental,  and  that  it  would  be  poor  business 
policy  to  sell  the  property  and  reinvest  the 
money  derived  from  its  sale,  when  the  return 
on  such  Investment  could  not  possibly  equal 
the  sums  that  ought  to  be  secured  by  renting 
the  property.  She  insisted  that  such  Income 
would  enable  her  to  take  care  of  taxes  and 
similar  expenses.  The  trial  court  was  evi- 
dently of  the  same  opinion. 

In  regard  to  the  removal  of  appellant  as 
guardian  of  his  dilld's  estate.  It  is  argued 
that  this  was  done  by  the  court  contrary  to' 
appellant's  wishes  and  Mthout  any  proper 
showing  that  a  change  would  be  agreeable  to 
him.    Howevw,  there  is  evidence  sufficient  to 
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JQStUtr  the  court  In  finding  that  the  Interests 
of  the  child  would  best  be  safeguarded  by 
putting  the  guardianship  of  her  estate  in 
the  hands  of  some  one  other  than  appellant, 
and,  after  all,  the  diQd's  interests  must  be 
the  chief  consideration.  We  are  not  convinced 
that  the  court  abused  its  discretion  In  this 
respect,  or  that  the  appointment  of  a  new 
guardian  for  the  child's  estate  is  likely  to 
prove  In  any  way  detrimental  to  either  the 
child  or  appellant. 

[2]  On  the  question  of  appellant's  objec- 
tl<m  to  being  allowed  to  see  his  child  only 
by  having  it  brought  to  the  Juvenile  court, 
it  is  clear  that  the  trial  court,  in  view  of 
testimony  showing  that  on  several  occasions 
attempts  at  visitation  had  failed  because  of 
difficulties  and  misunderstandings,  was  but 
endeavoring  to  find  the  most  convenient  way 
for  appellant  to  see  his  child  regularly. 

[3]  We  are  imwiUlng,  nor  do  we  think  it 
is  necessary,  to  set  out  in  this  opinion  one 
or  two  more  or  less  disagreeable  details  ap- 
pearing in  the  record  of  this  case,  as  In  so 
many  cases  of  a  similar  nature.  No  good 
can  be  done  by  the  recital  In  an  opinion  of 
this  kind  of  allegations  concerning  the  frail- 
ties of  human  nature,  especially  when  the 
truth  of  some  of  them  must  of  necessity  be 
doubtful.  Each  case  like  this  Is  usually  de- 
pendent upon  its  own  particular  facts  for 
the  proper  solution  of  the  problems  It  pre- 
sents. The  trial  court  has  the  advantage  of 
an  environment  which  no  record  can  ex- 
actly reproduce  here.  This  case  is  before  us 
for  trial  de  novo,  and  we  have  tried  the 
whole  case  upon  its  merits.  Our  perusal 
of  the  record  has  failed  to  convince  us  that 
the  evidence  was  insufficient  to  support  the 
conclusions  reached  by  the  trial  court 

We  find  no  error,  and  the  orders  appealed 
from  are  accordingly  affirmed. 

FULLERTON,  MOUNT,  TOLMAN,  and 
BRIDGES,  JJ.,  concur. 


(U2  Wash.  26) 

ERICK80N  V.  KENDALL.    (No.  15886.) 

(Supreme  Covrt  qf  Washington.    July  2S, 
19^.) 

I.  Mortgages  «=3249 (2)— Mortgagor  need  not 
look  beyond  raoords  for  assignments. 
Since  the  passage  of  Rem.  Code  1915,  | 
8781,  a  mortgagor  is  not  legally  bound  to  look 
beyond  the  records  in  the  office  of  the  count} 
auditor  for  assignments  of  the  mortgage  there 
of  record,  and  has  a  perfect  right  to  presume 
that  no  assignment  has  been  made,  where  not 
appearing  there,  so  that  payment  to  the  orig- 
inal mortgagee  is  valid,  in  the  absence  of 
actual  notice. 


2.  Mortgages  «:a249  (2)  —  Atslgnao  af  aort* 
gage  estopped  to  deny  satlsfaotion. 
Assignee  of  mortgage,  who  clothed  mort- 
gagee with  apparent  IndiciB  of  title,  held  estop- 
ped to  deny  the  satisfaction  of  the  mortgage; 
mortgagee  liaving  extended  the  mortgage  a 
number  of  years  with  the  knowledge  of  the  as- 
signee, mortgagor  not  being  bound  to  see  tluit 
the  money  he  paid  to  the  agent  and  ori^^inal 
mortgagee  actually  went  to  the  lawful  holder 
of  the  mortgage,  the  assignment  of  the  mort- 
gage not  being  recorded,  and  the  mortgagor 
having  every  reason  to  believe  that  the  orig- 
inal mortgagee  was  the  lawful  holder,  in  view 
of  Rem.  Code  1915,  t  8781. 

Department  1. 

Appeal  from  Superior  Court,  King  County; 
King  Dykeman,  Judge. 

Action  by  Albert  Erickson  against  Sarah 
Kendall.  Judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Roberts  ft  Skeel  and  J.  J.  Cteary,  all  of 
Seattle,  for  appellant 

Milo  J.  Loveless,  of  Seattle,  for  respond- 
ent 

HOLCOMB,  O.  J.  On  June  28,  1910,  Bar- 
ley E.  Wells  and  wife,  being  then  the  own- 
ers of  lot  22,  block  9,  Madison  Park  addi- 
tion to  Seattle,  borrowed  $750  from  one  P. 
G.  Ellsworth.  To  secure  the  Indebtedness, 
evidenced  by  a  note,  they  gave  Ellsworth  a 
mortgage  on  the  property.  This  mortgage, 
which  was  payable  2  years  after  date,  or 
June  28,  1912,  was  recorded  on  July  1,  1910. 
On  July  8,  1910,  Ellsworth  assigned  the 
mortgage  to  Dr.  Sarah  Kendall,  which  as- 
signment was  not  recorded  until  nearly  9 
years  later,  or  February  21,  1919.  On  Sq)- 
tember  27,  1911,  plalutlfl  purchased  the  prop- 
erty from  Wells  and  wife,  the  consideration 
being  $1,600,  $850  of  which  was  payable  in 
monthly  payments;  the  grantee  to  assume 
the  mortgage  of  $750.  Ellsworth  at  this  time 
Informed  Erickson  that  he  was  the  owner 
of  the  mortgage.  From  the  date  of  the  ma- 
turity of  the  mortgage  debt  Erickson  asked 
and  secured  of  Ellsworth  several  extensions  of 
the  mortgage;  final  payment  being  made  by 
Erickson  to  Ellsworth  on  January  8,  1919, 
when  Ellsworth  gave  Eirlckson  a  receipt  show- 
ing payment  in  full  of  the  mortgage,  and  writ- 
ten on  the  receipt  were  the  words,  "To  be  sat- 
isfied of  record."  He  also  assured  Erickscw  at 
that  time  that  the  mortgage  would  be  satis- 
fied of  record  within  10  days.  On  February 
19,  1919,  Ellsworth  went  into  bankruptcy, 
and  2  days  later  Dr.  Kendall  filed  of  record 
her  assignment  of  the  mortgage.  Plaintitt 
brought  this  action  for  satisfaction  and  can- 
cellation of  the  mortgage,  on  the  theory  that 
payment  had  l)een  made  to  Ellsworth.  From 
the  Judgment  of  the  court  in  favor  of  plain- 
Uff,  defendant  has  appealed. 
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From  the  evidence  it  appears  that  respond- 
ent did  not  know  that  the  mortgage  had  been 
assigned  to  appellant.  It  further  appears 
that  Ellsworth  was  the  trusted  agent  of  ap- 
pellant, who  had  from  time  to  time  invested 
a  considerable  amount  ot  money  in  real  es- 
tate mor^ages  through  him;  that  she  re- 
ceived payments  of  Interest  through  him, 
and  had  in  a  number  of  Instances  received 
payment  of  the  principal  of  other  mortgages 
through  him.  Appellant  admits  that  In 
every  case  she  took  possession  of  the  note, 
mortgage,  and  assignment;  that,  when  a 
mortgage  would  become  due  her,  Ellsworth, 
as  her  agent,  would  notify  her  that  the  debt- 
or was  about  to  pay,  and  she  would  then 
go  to  Ills  office  with  the  note,  mortgage,  and 
assignment,  and  deliver  those  papers,  togeth- 
er with  formal  satisfaction  of  the  mortgage, 
to  Ellsworth,  upon  receiving  payment  cither 
in  money  or  in  the  form  of  a  new  mortgage. 
No  part  of  the  principal  of  the  mortgage  in 
question  was  ever  paid  by  Ellsworth  to  ap- 
pellant 

[1]  When  respondent  bought  the  prop^ty 
in  September,  1911,  he  caused  an  abstract  of 
title  to  be  pr^ared,  and  had  it  examined 
by  a  fltm  of  attorneys,  who  informed  him 
thift  their  examination  of  the  abstract  dis- 
closed that  title  to  the  property  was  at  that 
time  In  Harley  H.  Wells,  and  that  it  was  sub- 
ject to  the  mortgage  of  Ellsworth  and  cer- 
tain special  assessments.  In  having  the  title 
searched,  respondent  did  all  that  the  ordi- 
nary person  would  have  done,  or  could  have 
been  expected  to  do,  under  the  circumstanc- 
es. It  will  be  remembered  the  mortgage  wab 
assigned  to  appellant  some  time  in  July, 
1910.  more  than  a  year  before  respondent 
purchased  the  property.  { If  at  any  tlm« 
within  that  period  appellant  had  filed  her 
assignment  of  record,  that  fact  would  have 
appeared  in  the  abstract  which  respondent 
procured,  and  would  havei-  been  notice  to 
him  that  she  was  the  owner  of  the  mort- 
gage. Section  8781,  Rem.  Code,  provides 
that: 

"All  deeds,  mortgages,  and  asBignments  of 
mortgages,  shall  be  recorded  in  the  office  of 
the  comity  auditor  of  the  county  where  the 
land  is  situated,  and  shall  be  valid  as  against 
bona  fide  purchasers  from  the  date  of  their 
filing  for  record  in  said  office;  and  when  sp 
filed  shall  be  notice  to  all  the  world." 

Prior  to  the  enactment  of  the  above  stat- 
ute, we  held  in  Howard  v.  Shaw,  10  Wash. 
151.  38  Pac.  746,  and  in  Fischer  v.  Woodruff, 
25  Wash.  67,  64  Pac.  923,  87  Am.  St  Rep. 
742,  as  contended  for  by  appellant,  that,  rec- 
ord of  assignments  of  mortgages  not  being 
required,  a  bona  fide  assignee  of  a  note  se- 
cured by  mortgage,  by  an  unrecorded  assign- 
.-nent,  would  not  be  estopped  firom  asserting 
the  validity  of  his  mortgage  lien  against  a 
subsequent  incumbrancer  for  value  and  in 
good  faith.    But  clearly  that  is  not  the  law 
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since  the  passage  of  section  8781,  Bern.  Gode. 
And  in  Gottstein  v.  Harrington,  2B  Wash. 
508,  65  Pac.  753,  we  so  hdd,  and  farther 
said: 

"It  would  seem  from  the  above  provision  of 
the  statute  that  the  reapondenta  were  not 
legally  boand  to  look  beyond  the  records  in 
the  office  of  the  county  auditor  for  assignments 
of  the  mortgage  there  of  record,  and  that  they 
had  a  perfect  right  to  presume  that  no  such 
assignment  had  been  made." 

To  the  same  effect  la  Christenson  v.  Ragglo, 
47  Wash.  468,  92  Pac.  348,  a  case  relied  upon 
by  appellant,  although  that  case  depended  up- 
on actual  notice  of  an  unrecorded  assignment 
of  a  mortgage  before  purchase  and  payment  of 
the  purchase  price  by  a  bona  fide  purchaser, 
who  caused  the  assignment  to  be  recorded 
and  the  mortgage  then  satisfied  of  record  by 
that  assignee,  there  being  another  unrecord- 
ed assignment  of  the  same  mortgage  extant 
of  which  the  purchaser  had  no  notice  or 
knowledge,  by  record  or  otherwise.  That 
Krickson  remained  in  Ignorance  of  the  tact 
that  appellant  was  the  real  owner  was  due 
to  her  failure  for  nearly  9  years  to  record 
Ellsworth's  assignment  of  the  mortgage  to 
her.  She  made  it  possible  for  Ellsworth  to 
perpetrate  the  wrong,  for  which  either  she 
or  respondent  must  now  suffer,  and  we  think 
equity  Is  on  the  side  of  respondent 

[2]  Ellsworth  was  clothed  with  the  ap- 
parent Indicia  of  title,  through  the  act  of 
appellant.  Stated  another  way,  he  had  not 
by  the  assignmoit  to  appellant,  been  divest- 
ed of  the  rOle  of  agent  or  collector,  or  in- 
termediary through  whom  she  purchased 
mortgages,  through  whom  payments  were  to 
be  made,  and  by  whom  mortgages  were  sat- 
isfied, so  far  as  those  vitally  concerned  were 
led  to  believe.  Ellsworth  collected  the  pay- 
ments of  interest,  and,  in  a  number  of  cases, 
the  principal,  and  remitted  to  appellant  al- 
though in  the  present  case  he  failed  to  remit 
to  her  the  payments  made  to  him  by  Erlck- 
son  on  the  principal  of  the  mortgage.  As 
further  apparent  authority  ot  this  agent,  the 
mortgage  was  due  and  payable  in  1912,  but 
was  by  him  extended  more  than  once,  on 
request  of  respondent,  until  final  payment  in 
1919.  Appellant  knew  of  such  extensions. 
She  admits  possession  of  the  papers  at  all 
times.  She  stood  by  and  permitted  -the  ex- 
tensions;  therefore  she  will  not  now  bo 
heard  to  complain  because  of  the  failure  ot 
her  agent  to  accormt  She  is  estopped  to 
deny  the  satisfaction  of  the  mortgage,  in 
view  of  her  placing  It  within  her  agent's 
power  to  extend  the  mortgage.  Bayley  v. 
Paris,  106  Wash.  248,  179  Pac.  795.  EUs- 
worth  could  not  have  done  this  without  au- 
thority, actual  or  implied.  It  there  was  not 
actual  authority,  because  she  did  not  pos- 
itively direct  such  extensions,  yet  there  was 
Implied  authority  by  reason  of  her  failure  to 
act  when  the  mortgage  tell  due  in  1912; 
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aud,'  )i4rin|;  remAlned  silent  when  she  should 
t^Ave  spoken,  she  will  not  now  be  heard  to 
speak,  vrhep  she  should  remain  silent. 

Appellant  argues  that  it  was  the  duty  of 
respondent,  as  the  debtor  assuming  the  mort- 
gage, when  making  payment  to  Ellsworth, 
to  see  that  Ellsworth  was  in  possession  of 
the  security,  or.  In  other  words,  that  he  was 
bound  to  see  that  the  money  he  paid  to  Ells- 
worth actually  went  to  the  lawful  holder  of 
the  mortgage.  But,  from  what  has  been 
said,  it  is  plain  that  respondent  had  every 
reason  to  believe  that  Ellsworth  was  the 
lawfal  holder  of  the  mortgage.  That  be  was 
mistaken  as  to  this  was  due  to  the  ax^ts  of 
appellant,  for  which,  under  the  circumstanc- 
es, she,  rather  than  respondent,  must  bear  the 
consequences.  Under  these  circumstances,  to 
uphold  appellant  in  the  position  now  taken 
by  her  would  be  contrary  to  equity  and  good 
conscience. 

Judgment  affirmed.  ■ 

MITGHELIi,  PARKER,  TOTiMAN,  and 
MAIN,  JJ.,  concur. 


(Xn  Wasb.  18) 

MOTT  V.  PAYNE.     (No,  15774.) 

(Supreme  Ccmrt  of  Washington.    Jidy  28, 
1920.) 

Chattel  mortgages  «=3 1 22— Mortgage  held  to 
Include  furniture  and  fixtures  not  speclfloally 
described. 
A  chattel  mortgage  of  "all  the  furniture  and 
fixtures  contained  in  the  building  known  as  the 
Fred     R.     Hawn     building,    •    •    •    together 
with    all    merchandise    therein    contained    and 
more  specifically  described  as  follows,  to  wit," 
etc.,  held  to  cover  other  property  than  that 
specifically  described,  as  between  the  mortga- 
gee and  third  persons,  mortgage  being  given  to 
secure  the  full  purchase  price  of  all  property 
in  the  building. 

Department  2. 

Appeal  from  Superior  Court,  'Taklma  Coun- 
ty;  Harcourt  M.  Taylor,  Judge. 

Action  by  B.  E.  Mott,  doing  business  In 
tlifB  name  and  style  of  Afott  Candy  Company, 
against  H.  M.  Johnson,  in  which  J.  V.  Payne 
intervened.  From  judgment  for  intervener 
plaintiif  appeals.    Atltrmed. 

Davis  &  Morthland,  of  Takima,  for  appel- 
lant 
'    Frank  J.  Allen,  of  Yakima,  for  respondent. 

TOLMAN,  J.  On  December  19,  1918,  the 
defendant,  H.  M.  Johnson,  purchased  a  pool 
room  and  cigar  store  in  the  town  of  Granger, 
for  the  agreed  price  of  ?1,750,  paying  nothing 
down  but  giving  his  note  for  the  full  purchase 
price,  and  securing  the  Same,  by  a  duly  exe- 


cuted chattd  mortgage  |a  whUib  tbe  property 
pledged  is  described  Af  follows : 

"All  the  furniture  and  fixtures  contained  ta 
the  building  known  as  the  Fred  R.  Hawn  BaQd- 
ing  and  located  on  the  east  26  feet  of  lots  13, 
14,  15  and  16,  in  block  22,  town  of  Oraager, 
Washington,  together  with  all  merchandise, 
therein  contained  and  more  especially  described 
as  follows,  to  wit:  Fonr  billiard  and  pool  tables 
with  cues,  balls  and  racks;  one  stove  and  one 
set  scales;  counters  both  front  and  back;  all 
chairs.  Also  all  of  the  stock  of  goods,  wares 
and  merchandise,  including  candies,  eigars,  to- 
baccos and  fonntain  goods" 

— ^wfalcta  mortgage  was  duly  filed  of  record. 
Thereupon  Johnson  went  into  possession  of 
the  going  business  BO  purchased,  whtcb  thai 
included,  not  alone  the  Items  specltled  In  the 
mortgage,  but  contained  consid^able  addi- 
tional furniture  and  fixtures.  Un  Mardi  Zi, 
1919,  appellant  began  this  action  In  the  comrt 
below  against  Jobns<m,  sued  out  a  writ  of  at- 
tachment, and  caused  it  to  be  levied  upon  all 
of  the  property  in  the  place  of  business  refer- 
red to.  Shortly  after  the  levy,  respondent  in- 
tervened, and  by  bis  complaint  in  intervention 
set  tap  the  assignment  of  the  note  and  chat- 
tel mortgage  by  the  mortgagee  tberein  nam- 
ed to  tbe  Union  Bank  of  Granger,  and  a  like 
assignment,  both  for  a  valnaUe  consideration, 
by  the  bank  to  himself,  and  sought  tbe  fore- 
closure of  the  chattel  mortgage  as  a  first  lien 
upon  all  of  the  pr<^rty  which  bad  been  at- 
tached. At  the  trial  respondent  abandoned 
his  claim  to  tbe  stock  of  mercdiandlse  In 
trade,  and  by  stipulation  the  essential  facts 
were  agreed  upon.  From  a  Judgment  In  fa- 
vor of  respondent,  establishing  and  foreclos- 
ing his  lien  upon  all  of  the  proiwrty  except 
the  merchandise,  this  appeal  Is  taken. 

It  appears  that  at  the  time  of  the  levy  of 
the  attadiment  there  was  property  in  the 
storeroom,  and  used  as  a  part  of  tbe  busi- 
ness, which  was  so  there  and  used  when  the 
mortgage  was  made.  In  addition  to  the  arti- 
cles specifically  described  in  the  mortgage,  as 
follows: 

"One  piano  player,  one  draught  stand,  one 
mflk^ehaklng  machine,  one  cash  register,  glass 
dispenser,  roll  top  desk,  symp  bottles,  ice 
cream  cabinet,  dgar  case  (6  feet  in  length), 
candy  case  (4  feet  in  length),  fonr-foot  show 
case,  six-foot  bottom  case,  six-foot  coontei 
show  case,  and  fonr  large  palms." 

Appellant's  contetation  here  Is  that  titie  ar- 
ticles last  described  were  not  affected  by  the 
mortgage,  and  that  the  language  used,  "all 
furniture  and  fixtures"  is  limited  by  the 
words,  "and  more  especially  described  as  fol- 
lows" to  the  specific  articles  enumerated. 
The  question  is  not  altogether  as  simple  as 
might  appear  at  first  thbught  A  general 
description  has  in  many  Jurisdictions  been 
held  sufficient,  except  perhaps  as  to  after- 
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acqnlted  iiroperty,  when  the  Intevtton  that 
it  Bhall  soi  apply  Is  not  iqade  clear  and  cer- 
tain, and,  had  the  aorlyener  been  content  to 
stop  with  the  first  clause  of  the  description, 
we  would  ta8Te  no  dllllcult;  In  holding  wit^ 
the  "trial  court;  had  be  continued  by  words 
clearly  llmltinir  the  general  description,  as 
"more  particularly  set  forth  and  described 
In  the  following  schedule,"  we  would  be  equal- 
ly clear  that  the  Judgment  Is  wrong,  but  as  it 
rends,'  the  intent  cannot  be  clearly  gathered 
from  the  instrument  itself.  Chief  Justice 
Cooley.  in  WiUey  v.  Snyder,  84  Mich.  <iO, 
says: 

"Written  deacriptioos  of  property  are  to  b« 
interpreted  in  the  light  of  the  facta  known  to 
and  in  the  minds  of  the  parties  at  the  time. 
They  are  not  prepared  for  strangers,  but  for 
those  they  are  to  affect;  the  parties  and  their 
privies.  A  subsequent  purchaser  or  mortgagor 
is  supposed  to  acquire  a  knowledge  of  all  the 
facts,  so  far  as  may  be  needful  to  his  protec- 
tion, and  he  purdtases  in  view  of  that  knowl- 
edge.- 

See,  also,  FurgersoQ  t.  Twlsdale,  137  I^.  Q. 
414,  49  S.  B.  914;  Miller  v.  Hart,  32  Hun, 
639;  Harding  t.  Cobum,  12  Meta  (Mass.) 
333,  46  Am.  Dec.  68a 

If,  then,  we  ipay  Interpret  this  description 
In  the  light  of  the  facts  which  were  In  the 
mluds  of  the  parties  at  the  time,  it  is  self- 
evident  that,  the  mortgage  being  given  to  se- 
cure the  full  purchase  price  of  all  property 
in  the  building,  the  parties  Intended  that  It 
should  cover  all  that  property,  and  except  as 
they  failed  to  Include  essentials  to  perfect 
their  intention  ad  to  the  merchandise,  the 
mortgage  should  be  held  to  cover  all  of  the 
property  intended. 

Judgment  affirmed. 

HOLCOMB,  C.  J.,  and  fUIXKItTOW, 
MOU^T,  and  BRIDUKS,  JJ.,  concur. 


(112  WasH.  172) 

BANKERS'  TRUST   CO.  v.  AMERICAN 
SURETY   CO.    (No.    15903.) 

(Supreme  Court  of  Washington.    Aug.  10, 
1920.) 

Insurance  (S=>396(4)  —  FMellty  Insurer  held 
not  to  waive  provl«l«n  of  bank  ampioyi's 
bontf  by  oalllng  for  pr«»f*  «f  loss. 

Fidelity  insurer  did  not  impliedly  waive 
provision  of  bank  employe's  bond,  requiring  dis- 
closure of  loss  during  ebntinnatian  of  snrety- 
ship  or  within  specified  period  after  termina- 
tion  thereof,  and  notice  to  surety  within  speci- 
fied period  after  discovery,  by  calling  for 
proof 8. of  loss  and  furnishing  blanks  therefor 
on  discovery  of  loss  subsequent  to  expiration 
of  specified  period  following  termination  of 
Buretyship,  where  such  acts  of  the  insurer  did 
not  cause  bank  expenses  or  inconvenience. 


Department  1. 

Appeal  fro|n  Superior  OtmxU  Plerm  Qma- 
ty;  K  M.  Card,  Judge. 

Action  by  the  Bankers*  Trust  Company 
against  the  American  Surety  Company. 
Judgment  for  defendant,  and  ptaiotiff  ap- 
peals.    Affirmed. 

S.  Warburton  and  H.  O.  ft  Dix  H.  Row- 
land, all  of  I^coma,  for  appellant 

O.  E.  Dunkleberger  and  Bates  ft  Peterson, 
all  of  Tacoma,  for  veqiMadent 

MACKINTOSH,  J.  The  appellant  wa«  en- 
gaged in  the  banking  business  In  Tacoma. 
In  November,  1913,  the  respondent  Issued  to 
it  a  policy,  covering  one  at  ita  employes- 
This  policy  provided  for  the  payment  to  the 
bank  of  any  money  wUcb  it  might  lose  by 
any  act  of  fraud  or  dishonesty  or  theft  or  em- 
beBBlement  of  the  employe.  The  policy  con- 
tinued In  full  force  until  It  was  canceled  by 
agreement  of  botb  parties  on  February  23, 
1916.  The  policy  provided  that  the  respwjd- 
ent  should  not  be  liable  thereon,  unless  "the 
loss  be  disclosed  during  the  eontinuatlod 
of  the  suretyship  •  *  ♦  or  within  16 
months  after  the  termination  thereof  and 
notice  delivered  »  •  »  within  10  days 
after  such  discovery."  On  the  2l8t  of  No- 
vember, ISIT,  wtaldi  It  will  be  noted  was 
practically  21  months  after  the  termination 
of  the  suretyship,  the  appellant  telegraphed 
the  respondent's  home  office  In  New  York 
that  there  was  a  loss  under  the  policy.  Up- 
on receipt  of  this  telegram  the  home  office 
telegraphed  its  manager  in  Seattle,  advising 
him  that  the  Tacoma  bank  had  notified  the 
company  of  the  loss,  and  telling  him  the 
company  was  sending  him  the  papers,  and 
in  the  meantime  "to  get  in  touch  with  the 
employer,  furnish  claim  blanks,  and  advise 
us  particulars."  On  the  following  day,  No- 
vember 22d,  the  Seattle  agent  wrote  to  the 
appellant  as  follows: 

"SeatUe,  Wash.,  Nov.  22,  1917. 
"Bankers' Trust  Company,  Tacoma,  Wash.— 
Gentlemen:  My  home  office  has  advised  me  of 
your  report  there  qf  a  shortage  in  the  accounts 
of  B.  J.  McDonald.  I  am  inclosing  herewftii 
claim  blanks  in  duplicate,  form  F-33,  for  your 
convenience  in  stating  up  any  claim  which  yon 
may  have  to  make  against  this  company  by  rea- 
son of  our  bond  for  Mr.  McDonald.  Under 
items  of  default  yon  w91  please  Indicate  the 
date  of  shortage,  a  description  thereof,  and  the 
amount,  while  under  credit  indicate  what  the 
bank  may  be  owing  Mr.  McDonald,  If  anything. 
It  is  desired  that  yon  complete  both  of  these 
blanks,  sending  one  direct  to  the  home  office  of 
the  company  and  the  other  to  me. 
•T^ours  truly, 

"[Signed]    S.   H.  Melrose,  Manager." 

'  On  November  24th  the  appelant  wrote  to 
the  home  office  of  the  respondent  as  follows! 


9For  other  osM«  see  mma  topic  and  KBT-NUMBBR  In  all  Kajr-Numbered  Diseata  and  IndezM 
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"Tacoma,  Washingtoh,  Not.  24, 1917. 
"American  Surety  Co.  of  New  Xork,  New 
York  City — Gentlemen:  We  beg  to  confirm  the 
following  telegram  sent  to  yon  on  November 
21st:  Ton  bare  Iobs  under  C  eleven  thousand 
seven  Evan  J.  McDonald  twenty  five  hundred 
dollars,  short  in  his  accovnt  Bankers'  Trust 
Company  seventeen  thousand  one  hundred  six- 
ty-six and  sixty-eight  cents.'  In  reply  to  which 
we  received  from  Mr.  S.  H.  Melrose,  your 
general  manager  at  Seattle,  under  date  of  No- 
vember 22d,  a  letter  acknowledging  receipt  of 
our  notice  of  claim  -and  inclosing  the  necessary 
blanks  for  the  purpose  of  submitting  same  in 
detail.  In  this  connection  you  are  advised  that 
two  days  after  the  shortage  and  the  falsifica- 
tion of  the  accounts  by  Mr.  Evan  J.  McDonald, 
we  employed  the  firm  of  Price,  Waterhouse  & 
Co.,  certified  public  accountants,  and  they  have 
been  at  work  on  the  books  for  several  days. 
As  soon  as  the  work  has  been  completed,  which 
will  be  in  the  course  of  a  week  or  so,  we  will 
have  the  claim  submitted  to  yon  on  forms  fur- 
nished by  Mr.  Melrose. 
"Tours  very  truly, 

"[Signed]    M.  M.  Ogden,  Cashier." 

On  December  4th  the  respondent  wrote 
the  ai^>ellant  the  fcdlowing  Iett«r: 

"New  York,  Dec.  4,  1917. 

"Mr.  M.  M.  Ogden,  Cashier,  Bankers'  Trust 
Company,  Tacoma,  Washington— Dear  Sir: 
We  are  in  receipt  of  your  letter  of  the  27th 
ult.,  addressed  to  our  manager  at  Seattle, 
Wash.,  Mr.  S.  H.  Melrose,  together  with  the 
indosure  therein  mentioned.  In  reply  we  would 
respectfully  call  your  attention  to  the  fact  that 
bond  covering  Mr.  McDonald  was  in  effect  from 
September  1,  1913,  to  February  23,  1916,  on 
which  latter  date  it  was  canceled;  the  liability 
having  been  taken  up  by  the  Maryland  Casualty 
Company,  as  we  understand  it.  Under  the 
terms  of  the  bond  issued  by  this  company,  you 
bad  15  months  after  the  cancellation  thereof  in 
which  to  discover  loss.  Such  IS-month  period 
would  expire  May  23,  1917.  You,  however,  did 
not  discover  shortage  until  some  time  in  No- 
rember  of  this  year,  or  about  6  months  after 
our  liability  had  expired.  Under  the  circum- 
stances, you  will  of  course  perceive  that  there 
is  no  liability  on  our  part,  and  we  have  accord- 
ingly filed  papers  without  taking  any  action 
therein. 

"Yours  truly, 

"[Signed]    B.  J.  McGinn,  Asst.  Secretary." 

The  respondent  refused  to  recogniise  the 
existence  of  the  policy  or  any  liability  there- 
under, and  the  appellant  began  this  action, 
and  has  brought  this  appeal  from  a  Judg- 
ment against  It.  It  is  claimed  in  support  of 
appellant's  right  of  recovery  that,  although 
the  policy  had  been  canceled  in  February, 
1916,  and  by  its  terms  the  respondent  was 
not  liable  for  a  loss  which  was  discovered 
more  than  IS  months  thereafter,  the  respond- 
ent, by  Its  conduct,  had  impliedly  waived 
that  provision  of  the  policy,  and  is  estopped 
from  now  denying  liability  undo:  that  pro- 
vision. 

Many  questions  are  presented  upon  this  ap- 
l-val,  but  in  view  of  the  conclusion  to  which 


we  are  about  to  arrive  It  ia  necessary  to  no- 
tice but  two  of  them.  A  great  deal  of  confu- 
sion arises  in  cases  of  this  kind  from  the  in- 
terchangeable use  of  the  terms  "waiver"  and 
"estoppel,"  as  though  they  were  synonjTnona. 
jHiere  are  cases  of  express  waiver,  where 
the  insurer  Is  l>onnd  without  any  additional 
acts  by  either  insured  or  insurer,  and  cases 
of  implied  waiver,  where  the  insurer  is  bound 
by  reason  of  estoppel.  The  appellant  argues 
that  the  conduct  of  the  respondent  in  calling 
for  proofs  of  loss  and  furnishing  blanks  on 
which  to  make  claim  impliedly  waived  the 
provision  in  the  policy  that  it  would  not  be 
liable  for  loss  discovered  after  15  months 
from  the  termination  of  the  policy,  and  ai^ 
gues  that  the  respondent,  having  partici- 
pated in  the  cancellation  of  the  policy.  Is  to 
be  presumed  to  have  acted  with  full  knowl- 
edge of  the  facts,  and,  knowing  that  the  poli- 
cy had  been  terminated  in  February,  1916, 
and  that  its  liability  thereunder  ended  15 
months  from  that  date,  must  be  held  to  have 
waived  the  benefit  of  the  policy's  provision 
by  its  conduct  as  shown  in  the  correspond- 
ence, and  in  support  of  this  dtes  a  great 
many  authorities  to  the  effect  that  an  insur- 
er of  any  kind  will  be  held  to  waive  such 
provisions  in  the  policy  by  this  or  similar 
conduct 

The  respondent,  however,  argues  that,  al- 
though there  may  be  a  waiver  by  the  In- 
surance company,  such  waiver  Is  simply  of 
defenses  available  upon  existing  policies, 
and  that  the  authorities  do  not  go  to  the 
extent  of  holding  that  an  Insurance  com- 
pany, by  calling  for  proofs  of  loss,  recreates 
an  insurance  policy,  the  term  of  wldch  has 
already  expired  by  cancellation  or  otherwise. 
The  argument  is  that  there  Is  a  difference 
between  a  waiver  that  Is  merely  the  fore- 
going of  certain  rights  arising  from  breaches 
of  condition  or  warranties,  or  otjier  matters 
which  might  give  the  Insurance  company  a 
defense,  and  a  waiver  which  would  write 
entirely  new  policy  in  the  place  of  that  which 
had  been  canceled  or  had  expired;  in  other 
words,  that  there  cannot  be  a  waiver  in  tliis 
case,  for  the  reason  that  the  liability  of  the 
company  had  terminated  by  the  cancella- 
tion of  the  policy  in  February.  It  is  not  nec- 
essary to  thoroughly  investigate  this  phase 
of  the  case,  and  for  the  purpose  of  this  opin- 
ion it  may  be  assumed  that  the  appellant's 
argument  Is  sound,  and  that  a  waiver  might 
be  made  by  the  respondent,  such  as  would 
extend  the  operation  of  the  provision  of  the 
policy  which  we  have  quoted,  so  that  the 
company  might  become  liable  for  losses 
which  were  discovered  after  16  months  from 
the  date  of  the  cancellation  of  the  policy. 
But,  although  insurance  companies  may  be 
held  to  have  impliedly  waived  the  provisioa 
of  the  policy,  the  real  ground  upon  which  the 
liability  had  been  impressed  is  that  by  their 
conduct  in  waiving  the  provisions  they  Iiave 
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estopped  theznselTes  from  relying  upon  those  ' 
provisions ;  In  other  words,  that  the  basis 
of  their  liability  Is  an  estoppel,  and  not  the 
mere  impHed  waiver;  that,  having  waived 
the  provisions,  they  have  placed  the  other 
parties  at  such  a  disadvantage,  or  occasioned 
them  snch  expense,  tliat  it  would  now  be 
Unequitable  for  the  insurance  companies  to  | 
deny  the  waiver.  We  are  not  in  this  case 
dealing  with  an  instance  of  express  waiver. 
As  was  said  by  the  Supreme  Court  of  Cali- 
fornia in  McCormick  v.  Orient  Ins.  Co.,  86 
Cal.  260,  24  Pac.  1003: 

"In  BtrictnesB,  the  term  'waiver'  la  used  to 
designate  the  act,  or  the  conseqaences  of  the 
act,  of  one  side  only,  while  the  term  'estoppel' 
(in  pais)  is  applicable  where  the  conduct  of 
one  side  has  Induced  the'  other  to  take  sncb  a 
position  that  he  will  be  injured  if  the  first  be 
permitted  to  repudiate  bis  acts;  but  in  the 
law  of  insurance  the  terms  are  ordinarily  used 
indiscriminately." 

"The  party  who  pleads  an  estoppel  must  be 
one  who  in  good  faith  has  been  misled  to  his 
injury."    16  Cyc.  777,  778. 

"Where  the  act  does  not  result  in  damage  or 
disadvantage  it  does  not  create  an  estoppel." 
Hughes  V.  N.  T.  life  Ins.  Co..  32  Wash.  1,  72 
Pa&  452. 

As  was  said  in  that  case: 

"The  doctrine  of  estoppel  is  of  equitable  ori- 
gin, and  is  founded  upon  principles  of  equity 
and  justice.  It  is  applied  to  conclude  a  party 
who,  by  his  acta  or  admissions,  has  influenced 
the  conduct  of  another,  only  when  in  good  con- 
science and  honest  dealing  he  ought  not  to  be 
permitted  to  gainsay  them.  When  an  admis- 
sion la  relied  upon  to  work  an  estoppel,  and 
it  has  been  made  by  mistake,  or  without  any 
intent  to  injure  another,  it  Is  only  in  extreme 
cases  that  the  law  will  not  permit  the  party 
making  the  admission  to  show  the  truth.  Be- 
fore that  result  will  follow,  it  must  appear  that 
the  admisfaion  was  made  under  dretfrnstances 
showing  gross,  if  not  culpable,  negligence,  and 
the  other  party  must  have  acted  thereon  to 
his  material  injury.  The  reply  of  the  appellant 
does  not  make  a  case  within  these  principles. 
While  she  alleges  she  abandoned  a  contem- 
plated action  for  a  larger  sum,  and  commenced 
the  present  one  on  the  strength  of  the  re- 
spondent's admission,  she  does  not  allege  that 
her  contemplated  action  was  a  valid  action,  nor 
one  in  which  she  bad  reasonable  cause  to  be- 
lieve that  she  could  recover;  nor  does  she 
allege  that  the  same  is  not  now  open  to  her. 
Her  only  injury,  therefore,  has  been  the  costs 
of  the  present  action,  and  costs  incurred  in 
litigation  are  insufficient  to  constitute  the  basis 
of   an  estoppel." 

In  the  case  of  Bntler  t.  Supreme  Court  of 
Foresters,  63  Wash.  118,  101  Pac.  481,  26 
L.  K.  A.  (N.  S.)  293,  we  said: 

"Some  definitions  of  estoppel  are  cited  by  the 
respondent,  to  the  effect  that,  in  the  broad 
sense  of  the  term,  estoppel  is  a  bar  which  pre- 
cludes a  person  from  denying  the  truth  of  a 
fact  which  has,  in  contemplation  of  law,  be- 
come settled  by  the  acts  and  proceedings  of  ju- 
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-dicial  or  legislative  officers,  or  by  the  act  «f. 
the  party  himself,  either  by  conventional  writ*, 
ing  or  by  representations,  express  or  implied, 
in  pais,  and  further  'because  a  man's  own  act 
or  acceptance  stoppeth  or  doseth  up  his  mouth 
to  allege  or  plead  the  truth.'  But  while  this 
is  true  of  what  an  estoppel  is,  in  the  abstract, 
the  party  pleading  it  must  show  that  he  has 
been  injured  by  reason  of  the  acts  of  the  party 
which  he  claims  to  be  an  estoppel,  by  reason 
of  having  relied  on  the  representations  of  the 
person  sought  to  be  estopped,  so  that  his  posi- 
tion with  reference  to  the  matter  in  hand  has 
been  changed  to  his  disadvantage." 

The  cases  relied  on  by  the  appellast  to 
prove  what  it  calls  a  waiver,  but  which  we 
have  Indicated  Is  properly  designated  as  an 
estopiwl,  bear  out  our  conclusion.  In  Ti- 
tus V.  Insurance  Co.,  81  N.  Y.  410,  it  was 
held  that  when  there  was  a  breach  of  con- 
dition contained  in  an  insurance  policy.  It 
was  In  the  option  of  the  insurance  company 
to  take  advantage  of  such  breach  or  to  over- 
look it ;  that  la,  if  it  saw  fit,  it  might  waive 
the  forfeiture,  and  that  this  waiver  might 
take  place  expressly  or  by  acts  from  which 
a  waiver  could  be  inferred,  or  from  which  a 
waiver  would  be  held  to  follow  as  a  matter 
of  law — the  court  saying: 

"But  it  may  be  asserted  broadly  .that  if,  in 
any  negotiations  or  transactions  with  the  in- 
sured, after  knowledge  of  the  forfeiture,  it 
recognizes  the  continued  validity  of  the  policy, 
or  does  acta  baaed  thereon,  or  requires  the  in- 
sured by  virtue  thereof  to  do  some  act  or  incur 
some  trouble  or  expense,  the  forfeiture  ia  as 
matter  of  law  waived." 

14  R.  C.  li.  1197,  lays  down  the  general 
rule  that  when  an  insurance  company  has 
knowledge  of  acts  which  work  a  forfeiture, 
and  yet  enters  into  negotiations  with  the  in- 
sured In  the  form  of  requests  for  proofs  of  . 
loss,  it  thereby  recognizes  the  continued 
validity  of  the  policy,  and  will  be  bound  If  it 
has  thus  induced  the  insurer  to  "incur  expense 
imder  the  belief  that  the  loss  will  be  paid." 
In  Graham  v.  American  B'ire  Insurance 
Co.,  48  S.  C.  195,  26  S.  B.  323,  50  Am.  St 
Rep.  707,  it  was  held  that  an  insurance  com- 
pany, with  knowledge  of  facts  which  might 
forfeit  the  policy,  having  led  the  Insured  to 
believe  it  still  recognized  the  validity  of  the 
policy  by  encouraging  it  to  incur  expense, 
would  be  estopped  from  insisting  on  the  for- 
feiture. Mutual  Protective  League  v.  Walk- 
er, 163  Ky.  346,  173  S.  W.  802,  Is  to  the  same 
effect  as  is  Western  Ins.  Co.  v.  Ashby,  53 
Ind.  App.  518,  102  N.  E.  45,  and  Keys  v. 
National  CouncU,  174  Mo.  App.  671,  161  S. 
W.  345.  In  Cannon  v.  Home  Ins.  Co.,  63 
Wis.  585,  11  N.  W.  11,  the  Supreme  Court  of 
Wisconsin  said: 

"•  •  *  That  as  the  defendant,  in  its 
correspondence  with  the  attorneys  of  the  plain- 
tiff, after  full  knowledge  of  the  forfeiture,  saw 
fit  to  call  for  additional  proofs  of  loss,  recog- 
nising by  this  act  the  continued  validity  of  the 
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Itolidt.  it  ebnid  not,  after  the  plaintiff  had  gone 
to  thfe  expefase  and  trouble  bt  furnishing  these 
pi-oofs,  change  its  ground,  and  claim  t^t  the 
policy  itna  no  longer  in  foriie." 

See,  also.  Planters'  Ina.  Co.  t.  Loyd,  8T 
Ark.  584,  56  S.  W.  44,  77  Am.  St  Bcp.  136 ; 
Pace  V.  American  Ins.  Co.,  173  Mo.  App.  485, 
168  S.  W.  892 ;  RundeU  v.  Anchor  Fire  Ins. 
Co.,  128  Iowa,  576,  105  N.  W.  112,  26  Ia  B. 
A.  (N.  S.)  20;  Cleaver  v.  Traders'  Ins.  Co., 
71  Wfteh.  414,  39  N.  W.  571,  16  Am.  St.  Itep. 
275;  Prudential  Ins.  Co.  T.  Hummer,  36  Colo. 
208,  84  Pac.  61;  Qrubbs  T.  North  Carolina 
Home  Ins.  Co.,  108  N.  C.  472,  13  S.  £.  236, 
23  Am.  St.  Hep.  62;  Berry  v.  Ins.  Co.,  132 
M.  Y.  49,  30  N.  E.  254,  28  Am.  St  Rep.  548; 
Hatcher  t.  Sovereign  Fire,  etc.,  Co.,  71  Wash. 
79,   127   Pac  688. 

Throughout  all  these  cases  the  point  is 
emphasized  that  the  implied  waiver  must 
have  resulted  in  some  loss  to  or  expenditure 
by  the  Insured,  which  would  make  It  inequi- 
table for  the  Insurer  to  now  deny  Its  waiver. 
It  therefore  becomes  necessary  in  this  case 
to  determine  whether  the  evidence,  shows 
anyt|iiiig  which  wou,ld  opiate  as  ail  estop^ 
pel  against  the  respondent;  in  other  words, 
whether,  admitting  that  the  insurance  com- 
pany by  Its  conduct  impliedly  waived  the 
provision  of  the  policy  In  question,  by  that 
act  it  had  caused  the  appellant  to  incur  ex- 
pense or  suffer  loss. 

The  evidence  shows  that  for  some  time 
prior  to  November  21,  1917,  the  appellant 
was  in  such  financial  condition  that  some 
arrangement  was  necessary  for  its  relief,  and 
that  another  bank  in  ttacoma  was  negotiat- 
ing for  the  purpose  of  baking  over  Its  busi- 
ness, and  in  pursuance  of  those  negotiations 
the  books  of  the  appellant  were  being  ex- 
amined for  the  purpose  ol!  determining  its 
financial  status.  The  evidence  also  stows  that 
upon  the  cancellation  of  respondent's  policy 
in  February,  1916,  another  bonding  company 
had  taken  the  place  of  the  respondent,  and 
had  written  a  bond  covering  the  same  em- 
pIoy6  mentioned  in  the  policy  before  us,  and 
that  the  experts  who  were  called  in,  and  who 
are  referred  to  in  the  appellant's  letter,  made 
the  investigation  for  the  purpose  of  determin- 
ing the  liability  imder  this  other  policy,  and 
that  no  investigation  was  made  of  the  books 
of  the  company  for  the  purpose  of  Supply- 
ing the  proof  of  loss  under  the  policy  of  the 
respondent  company ;  the  testlmoUy  upon 
that  point  being  as  follows  (the  witness  was 
an  expert  representing  the  accountant  com- 
i>any): 

"Q.  Have  yon  examined  the  books  of  that 
date  to  ascertain  what  they  were?  A.  As  of 
February  21,  1916? 

"Q.  No;   September  1,  1913.    A.  No. 

"Q.  Your  examination  began'  along  in  Feb- 
ruary. 1916?    A.  Yes,  sir. 

"Q.  February  2l8t,  and  continued  on  down? 
A.  Yes,  sir;   periodically;   yes.    •    •    • 


"Q.  Ton  did  not  examine  preeedinc  that 
date?    A.  No." 

From  this  it  will  be  seen  that  there  was 
no  proof  that,  relying  upon  the  waiver  of 
the  respondent,  the  appellant  proceeded  to 
fnmlsh  the  Information  necessary  to  make 
the  proof  of  loss  by  incurring  any  expense, . 
and  that  nothing  has  been  done  whldi  places 
the  appellant  In  a  more  disadvantageous 
position  than  it  would  have  occupied,  had 
there  been  do  purported  waiver,  and  that  ap- 
pellant had  foregone  no  valuable  right  or 
changed  Its  position  to  its  prejudice  In  reli- 
ance upon  the  acts  of  the  respondent.  Tba 
evidence  merely  establishes  that,  nnder  a 
mutual  mistake,  the  two  partiea  for  a  few 
days  have  proceeded  upon  the  presumption 
that  there  was  an  existing  policy,  and  that 
no  act  of  the  respondent  led  the  appellant 
to  do  anything  which  added  to  Its  expense 
or  inconvenience. 

*Y>rdiaxrlly  a  waiver  is  an  Intentional  release 
of  some  right,  and  it  is  generally  held  that 
provisions  of  this  character  in  insurance  poli- 
cies are  deemed  to  be  Waived  only  when  an 
intentiofa  to  waive  is  apparent,  or  where  the 
conduct  of  the  company  is  inconsistent  with  an 
intention  to  declare  a  forfeiture,  or  has  placed 
the  other  party  St  a  diSadVitntage,  6t-  gained 
for  itself  an  advantage  which  it  should  not  in 
Justice  and  good  conscience  be  permitted  to 
assert."  Elhart  v.  Pac  Mut.  Ins.  Co.,  47 
Wash.  659,  92  Pac  419. 

"While  the  later  decisions  all  hold  that 
such  waiver  need  not  be  based  upon  a  technical 
estoppel,  in  all  the  cases  where  this  qnestion 
is  presented,  where  there  has  been  no  express 
waiver,  the  fact  is  recognised  that  there  exist 
the  elements  of  an  estoppd."  Armstcoas  ,▼. 
Agricultural  Ina.  Co.,  180  N.  T.  600,  20  N.  B. 
991. 

See,  also,  Brink  r.  Insurance  Co.,  80  N. 
Y.  108;  Goodwin  T.  Insurance  Co.,  73  N. 
Y.  480 ;  Prentice  V.  I^urance  Co.,  77  N.  Y. 
483,  33  Am.  Rep.  65L 

"Where  the  facts  are  equally  known  to  both 
parties,  there  can  be  no  estoppel."  ELnights 
and  Ladies  of  Columbia  V.  Shoaf,  166  Ind.  867, 
77  N.  B.  78a 

'"The  whole  doctrine  depends  on  estoppel, 
and  the  essential  feature  of  it  is  loss  or  injury 
to  the  other  party  by  the  act  of  the  party  to 
be  estopped.  In  this  respect  there  is  nothing 
peculiar  about  actions  upon  insurance  policies. 
They  stand  on  the  same  footing  as  other  litiga- 
tion.' Waiver  is  essentially  a  matter  of  in- 
tention, and  to  establish  it  there  must  be  some 
declaration  or  act  from  which  the  insured  might 
reasonably  infer  that  the  insurer  did  not  mean 
to  insist  upon  a  rj^ht  which,  because  of  a 
change  of  position  induced  thereby,  it  would 
be  inequitable  to  enforce."  Freedman  v.  Provi- 
dence-Washhigton  Ins.  Co.,  175  Pa.  850,  34  Aa 
730. 

"It  is  admitted  that  "both  parties  acted  in 
good  faith  up  to  the  commencement  of  the  soiL' 
It  is  to  be  observed  that  there  is  no  question  of 
any  conduct  of  the  defendant  wliich  induced  the 
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plalntlffB  to  oailt  anything  caaentlal,  or  to  do 
anything  prejudicial,  to  the  validity  of  the  poli- 
cy, either  before  or  after  the  losB.  *  •  * 
An  essential  element  of  estoppel  of  this  char- 
acter  is  that  one  party  should  have  relied  upon 
the  conduct  of  the  other,  and  been  induced  by 
it  to  put  himself  in  such  a  position  that  he 
would  be  injured  if'  the  other  should  be  allowed 
to  repudiate  his  action."  McCormick  v.  Orient 
Ins.  Co.,  supra. 

There  being  no  evidence  upon  which  aa 
estoppel  can  be  predicated,  the  trial  court 
wa«  correct  in  dismissing  the  case,  and  Its 
Judgment  is  hereby  afiSrmed. 

HOLCOMB,  C.  J.  and  MAIN,  MITOHBLL, 
and  TOUf AN,  JJ.,  concur. 


(112  Wub.  160) 

O'NEIL  V.  O'NEIL.     (No.   15829.) 

(Supreme  Court  of  Washington.    Aug.  10> 
1920.) 

Oivore«  «=33I2— Od  revsrslag  Jodgmeiit  award: 
Ing  wife  custody  of  nlnor  daughter,  court  will 
remand,  where  daughter  is  hostile  to  father. 
.On  husband^s  appeal  from  judgment  award- 
ing custody  of  16  year  old  daughter  to  divorced 
wife,  the  Supreme  Court,  on  determining  that 
the  wife  is  not  a  suitable  person  to  have  the 
custody  and  control  of  the  daughter,  will  not 
award  daughter  to  father,  where  daughter  had 
hostile  attitude  toward  father  at  time  of  trial, 
held  many  months  previous  to  Supreme  Court's 
disposition  of  case,  but  wiU  reverse  judgment 
and  remand  cause  for  a  further  hearing,  to  en- 
able the  trial  court  to  give  custody  of  daughter 
to  persons  other  than  wife,  preferably  the 
hnsband,  if  there  has  been  a  reconciliation. 

Department  2. 

Appeal  from  Superior  Court,  King  County; 
A.  W.  Frater,  Judge. 

Action  b^  Maud  O'Neil  against  Oanrett  W. 
O'Neil.  Judgment  for  plain  tUJT.  From  a 
Judgment  rendered  on  defendant's  petition 
for  modification,  defendant  appeals.  Re- 
versed and  remanded,  with  Instructions. 

Arthdr  H.  Hutchinson^  of  Seattle,  for  ilp- 
peUant 

Tucker  ft  Hyland,  of  Seattle,  for  respond- 
ent 

BRIDGES,  J.'  In  1014  the  appellant  and 

respondent  were  divorced  by  decree  of  the 
superior  court  of  King  county.  Wash.  The 
decree  awarded  to  the  respondent  the  care, 
custody,  and  control  of  the  two  minor  daugh- 
ters— Gwyneth,  then  aged  12  years,  and  Nat- 
alie, then  aged  10  years.  By  Its  terms  the 
property  was  divided  between  the  parties, 
and  the  appellant  was  required  to  pay  to 
the  respondent,  for'  the  use  and  benefit  of 
the  minor  daughters,  $4,200,  at  the  rate  of 
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$40  per  month,  until  the  further  order  of 
the  court  Tb9  decree  impressed  a  lien  upon 
the  property  of  the  appellant  as  security  for 
these  payments. 

In  191«  the  appellant  petitioned  the  court 
for  a  modification  of  the  original  decree  of 
dlforce,  wherein  he  alleged  that  the  respond- 
ent was  an  unfit  person  to  have  the  care, 
custody,  and  control  of  the  minor  daughters, 
and  sought  to  have  them  taken  from  her  and 
awarded  to  him,  or  to  some  one  else  suitable 
to  the  court  Hie  petition  also  sought  to 
have  the  original  decree  so  further  modi- 
fled  as  to  require  the  monthly  payments  to 
be  made  to  some  person  other  than  the 
respondent  In'  April,  1919,  this  petition 
came  on  t«t  hearing  and  a  large  amount  of 
testimony  was  taken.  The  actual  decision  of 
the  matter  was  by  the  court  postponed  un- 
til I>eceml>fer,  1919,  at  which  time  some  fur- 
ther testimony  was  taken.  The  delay  In 
making  the  final  judgment  appears,  in  part 
at  least  to  have  been  the  result  of  an  ef' 
fort  upon  the  part  of  the  trial  court  person- 
ally to  bring  about  some  amicable  adjust- 
ment of  this  dispute,  or,  at  any  rate,  some 
satisfactory  disposition  of  these  matters. 
Previous  to  the  hearing  on  the  petition  the 
minors  had  been,  at  least  temporarily,  taken 
from  the  respondent,  and  had  become  wards 
of  the  juvenile  court,  under  whose  ditections 
they  were  placed  in  the  Bouse  of  the  Good 
Shepherd,  In  Seattle.  Before  the  conclusion 
of  this  matter  In  tlie  trial  court,  the  minors 
had  been  taken  by  the  court  front  the  House 
of  the  Good  Shepherd  and  returned  to  the 
custody  of  respondent,  their  mother,  pending 
final  determination  of  the  petition.  The 
judgment  on  the  petition  for  modification  of 
the  original  decree  affirmed  all  the  terms  and 
provisions  thereof,  except  it  tequlred  that 
the  appellant  make  bis  monthly  payments 
to  the  clerk  of  the  court  of  King  county,  in- 
stead of  to  the  respondent  From  this 
Judgment  appeal  was  taken. 

It  would  not  serve  any  good  purpose,  but, 
on  the  contrary,  would  probably  be  detri- 
mental to  those  Interested,  for  us  to  here 
recite  the  testimony  in  this  case.  Sufilce  it 
to  say  we  have  very  carefully  read  and  con- 
sidered the  whole  record,  and  have  concluded 
that  the  respondent  is  not  a  suitable  person 
to  have  the  care,  custody,  and  control  of  the 
minor  daughter,  Natalie.  She  is  now  about 
16  years  old;  her  sister,  Owyneth,  is  past 
18  years  of  age,  and  has  therefore  reached 
her  majority,  and  this  appeal  no  longer  ma- 
terially affects  her.  We  are  satisfied  that  a 
fortunate  solution  of  this  unfortunate  prbb-' 
lem  would  be  to  award  the  minor  daughter  to 
her  father,  the  appellant  here,  were  it  not 
for  the  feeling  of  the  daughter  toward  her 
father.  The  testimony  shows  that  when  this 
case  was  tried  she  had  become  embittered 
against  him  and  would  have  nothing  to  do 
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with  blm.  If  sQch  situation  still  exists,  it 
would  probably  be  unwise  to  undertake  to 
place  her  in  the  custody  of  her  father.  We 
have  also  concluded  that  the  monthly  pay- 
ments of  $40  should  be  made  exclusively  for 
the  benefit  of  the  minor  daughter  until  the 
further  order  of  the  court  Under  the  pres- 
ent condition  of  the  record  it  Is  exceedingly 
difficult,  if  not  quite  impossible,  for  us  to  ad- 
vise the  lower  court  of  the  exact  disposition 
that  should  be  made  of  the  minor  daughter. 
It  has  been  many  months  since  the  testimony 
In  this  case  was  talien,  and  it  is  not  impos- 
sible that  by  this  time  the  situation  has 
changed.  The  taldng  of  additional  testimo- 
ny may,  and  probably  will,  assist  the  trial 
court  in  carrying  out  the  directions  and  the 
spirit  of  this  opinion. 

The  judgment  appealed  from  Is  reversed 
and  remanded,  with  Instructions  to  the  trial 
court  to  have  a  further  bearing  and  taking 
of  testimony  only  for  the  purpose  of  assist- 
ing the  court  in  determining  what  disposi- 
tion should  be  made  at  this  time  of  such 
minor  daughter,  and  upon  such  hearing  be- 
ing had  It  is  directed  that  the  trial  court 
set  aside  the  Judgment  appealed  from  and 
make  and  cause  to  be  entered  another  Judg- 
ment, which  shall  so  modify  the  original 
decree  as  to  take  from  the  respondent  the 
care,  custody,  and  control  of  snch  minor 
daughter,  and  give  such  care,  custody,  and 
control  to  some  person  or  persons,  other  than 
respondent,  preferably  to  the  appellant.  If 
there  has  been  a  reconciliation,  or  make  such 
other  disposition  of  her  as  shall  appear  best 
to  the  trial  court;  and  said  Judgment  shall 
also  so  modify  the  original,  decree  as  to  re- 
quire that  all  future  monthly  payments  be 
made  to  some  person  to  be  designated  by  the 
court,  other  than  respondent,  and  that  atl 
such  payments  shall  henceforth  be  for  the 
sole  use  and  benefit  of  such  minor  daughter 
until  she  shall  come  of  age,  or  until  the  fur- 
ther order  of  the  court.  Neither  party  hereto 
shall  recover  any  costs  herein. 

HOLCOMB,  C.  J.,  and  rULLEBTON, 
MOUNT,  and  TOLMAN,  33.,  concur. 


(112  Waah.  191) 

VAN  DELINDER  v.  RICHMOND. 
(No.  15778.) 

( Supreme  Ck>art  of  Washington.    Aug.  11, 
1020.) 

I.  Witnesses  4=>4I4( I)— Circumstances,  to  be 

corroborative  of  denial,  must  be  Inconsistent 

with  testimony  denied. 

The  fact  that  defendant's  house  was  under 

lease  for  a  year  was  not  incoDRiatent  with  the 

testimony   of   plaintiff,    in   breach    of   promise 

suit,  and  her  witness,  that  when  witness  asked 

defendant  about  renting  it  he  said  that  when 


the  people  moved  out  he  did  not  want  to  rent 
it,  but  be  was  going  to  fix  it  up  and  "we  (in- 
dicating plaintiff)  intend  to  live  there  later";  so 
there  was  no  error  in  refusal  to  allow  him  to 
prove  such  fact  as  a  circumstance  corroborative 
of  his  denial  of  the  conversation. 

2.  Trial  ®=>56— Repetition  of  testimony  proper- 
.  eriy  refused. 

Befnsal  of  defendant's  offer  to  prove  by  his 
testimony  facts  to  wliich  he  liad  just  testified 
was  not  error. 

3.  Appeal  and  error  «a» 1 0S6( I)— Exclusion  of 
evidence  held  harmless,  in  view  of  othor  par- 
ty's testimony. 

Refusal  to  allow  defendant  in  a  breach  of 
promise  case,  in  wliich  plaintiff  had  testified 
that  when  '.hey  were  first  engaged  she  bad  ex- 
pressed desire  to  have  marriage  postponed  till 
after  trial  of  her  pending  suit  against  another, 
to  show  that  the  issues  in  such  suit  were  not 
made  up,  and  that  it  was  never  ready  for  trial, 
was  harmless;  other  of  her  testimony  showing 
that  she  supposed  the  case  was  ready  for  trial, 
and  that,  after  finding  there  could  not  be  an 
early  trial,  they  agreed  on  a  time  for  the  mar- 
riage. 

4.  Appeal  and  error  «=3205— A  party  on  objec- 
tion to  question  to  his  witness  must  make  of- 
fer of  what  Is  expected  to  be  proved. 

A  question  addressed  to  a  party's  own  wit- 
ness, not  indicating  clearly  the  evidence  to  be 
elicited,  nor  by  its  terms  referring  to  evidence 
submitted  by  the  adversary,  being  objected  to 
the  party  must  make  an  offer  of  what  is  ex- 
pected to  be  proved  by  the  answer,  that  he  may 
complain  of  exdnsion. 

Department  1. 

Appeal  from  Superior  Court,  Clarke  Coun- 
ty;  B.  H.  Back,  Judge. 

Action  by  B.  P.  Van  Dellnder  against  3. 
A.  Bichmcmd.  Judgment  for  plaintiff,  new 
trial  denied,  and  defoidant  appeals.  Af- 
firmed. 

Yates  &  Yates,  McMaster,  Hall  &  Drowley, 
and  Miller  &  Wilkinson,  all  of  Vancouver, 
for  appellant 

H.  W.  Arnold,  of  Vancouver,  for  respond- 
ent ' 

MITCHE3LI,,  J.  Plaintiff  recovered  a  ver- 
dict and  Judgment  for  damages  against  the 
defendant,  upon  a  breach  of  promise  of  mar- 
riage. A  motion  for  a  new  trial  b^lng 
denied,  defendant  has  appealed. 

[1, 2]  Appellant  paid  hia  addresses  to  the 
respondent  regularly  from  February,  1918. 
They  became  engaged  in  the  early  summer  of 
that  year,  and.  remained  so  until  he  married 
another  woman  on  November  21,  1918.  In 
detailing  the  attentions  of  appellant  and  in 
proof  of  his  promise  of  marriage,  respond«it 
and  several  of  her  witnesses  testified  to  a 
conversation  between  a  Mrs.  Campbell  and 
the  appellant  wherein  Mrs.  Campbell  asked 
him  about  renting  a  house  he  owned  in  the 
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city  at  VancouTer,  and  wberein  be  answer- 
ed that  when  the  people  moved  ont  be  did  not 
Intend  to  rent  It  again,  he  was  going  to  fix  it 
np,  and  farther  said,  "We  intend  to  llye  there 
later,"  and  nodded  toward  the  respondent, 
near  by.  Mrs.  Campbell's  version  was  that 
npon  asking  him  If  he  would  rent  the  house 
he  said : 

"Mrs.  Campbell,  I  don't  think  that  I  want  to 
rent  my  house;  there  U  a  party  living  in  it  If 
the  parties  move  out,  I  am  going  to  dean  the 
house  up,  and  she  and  I  are  going  to  live  in  it 
[referring  to  Mrs.  Van  Delinder]." 

Another  witness  testified  similarly.  In 
the  defense,  when  appellant  was  testifying 
In  chief,  after  denying  having  bad  any  con- 
versation about  renting  the  house,  a  ctm- 
troversy  arose  over  the  propriety  of  certain 
questions  relating  to  the  testimony  of  re< 
spondent's  witnesses  and  the  condition  of  the 
bouse.  Objections  to  the  materiality  and 
relevancy  of  the  question's  were  sustained. 
Those  rulings  together  constitute  the  first  as- 
signment of  error.  To  make  a  record  and 
protect  his  rights  with  reference  thereto  ap- 
pellant offered  as  follows: 

"We  offer  to  prove  by  the  witness  Bichmond 
that  his  hoose  in  Vancoaver  on  the  corner  of 
Eighteenth  and  C  streets  was  leased  on  the  9th 
of  February,  1918,  for  twelve  months  from  that 
date,  and  was  not  at  any  time  during  the  sun»- 
mer  of  1918  vacant  or  for  rent,  and  that  there 
was  no  time  daring  1918  after  the  9th  day  of 
Febmary,  1918,  when  he  could  have  rented  the 
house  to  Mrs.  Campbell  or  any  one  else." 

The  offer,  upon  objection  of  respondent's 
attorney,  was  refused  by  the  court  It  is 
argued  by  appellant  that  having  denied  mak- 
ing any  statements  about  the  house,  his' of- 
fer was  a  strong  showing  that  he  could  not 
have  made  use  of  the  building  In  the  manner 
in  which  respondent's  witnesses  testified  that 
he  intended  to  use  it,  and  was  a  corroborat- 
ing circumstance  of  his  denial  of  those  state- 
ments. Appdlanfs  rights  In  this  particular 
were  limited  by  the  contents  of  his  offer  of 
proof,  from  which  it  is  clear  there  was  noth- 
ing inconsistent  with  the  statements  of  re- 
spondent and  her  witnesses  upon  the  same 
subject  Besides,  Just  prior  to  the  offer,  ap>- 
pellant,  referring  to  the  house,  testified  as 
follovs: 

"Q.  And  what's  the  fact  as  to  whether  or  not 
It  was  rented  then? 

"Arnold  (attorney  for  respondent):  Objec- 
tion. 

"A.  It  was  rented  for  a  year  at  that  time. 

"Q.  When  did  yon  rent  it?    A.  Febmary. 
■    "Arnold:    Objection. 

"Court:    Sustained. 

"Q.  Did  you  have  a  house  in  Vancouver  at 
that  time  you  could  have  rented  if  you  wanted 
it? 

"Arnold:    Objection. 

"Court:    He  may  answer. 

"A.  No,  dr." 


The  assignment  of  error  is  without  merit. 

[3]  The  next  assignment  of  error  argued 
is  the  refusal  of  the  court  to  permit  testi- 
mony showing  that  the  issues  bad  not  beat 
made  up  In  what  is  referred  to  as  the  Ideser 
Case,  and  that  it  was  at  no  time  ready  for 
trial.  During  the  courtship  and  the  engage- 
ment of  these  parties  there  was  pending  In 
superior  court  of  Clark  county  a  suit 
wherein  Mrs.  Van  Delinder  was  plaintiff  and 
one  Lleser  was  defendant  In  that  suit  she 
was  represented  by  her  present  attorney,  Mr. 
Arnold.  At  the  time  of  their  engagement  the 
appellant  preferred  an  early  marriage,  but 
the  respondent,  for  some  reason  not  explain- 
ed by  the  record,  expressed  the  desire  to 
put  the  wedding  off  until  after  the  trial  of 
the  Lleser  Case,  which  he  agreed  to.  The 
trial  of  that  case  had  been  put  off  for  rea- 
sons which  she  said  she  did  not  understand, 
and  that  she  thou^t  it  would  be  beard  at 
the  September  Jury  session.  She  so  told  the 
appellant  It  happened  that  there  was  no 
Jury  session  In  September,  and  she  mention- 
ed It  to  the  appellant  in  subsequently  discuss- 
ing the  fixing  of  a  date  for  their  marriage. 
In  his  defense  appellant  offered  to  prove  by 
the  records  of  the  clerk's  office  that  the  Lles- 
er Case  was  not  at  issue  at  any  of  the  times 
she  claimed  to  have  mentioned  the  matter  to 
him.  Upon  a  proper  objection  the  offer  was 
refused  by  the  trial  court.  The  weakness  of 
appellant's  contention  that  the  evidence  offer- 
ed would  have  a  tendency  to  disprove  her 
statements  as  to  the  condition  of  the  Lleser 
Case,  and  the  weakness  of  the  offer  Itself,  is 
obvious  In  the  failure  to  include  or  attribute 
knowledge  on  her  part  of  the  actual  condi- 
tion of  the  Issues  in  that  case.  In  the  cross- 
examination  of  respondent  in  passing  upon 
an  objection  to  a  question  as  to  the  condi- 
tion of  that  case  for  trial  the  court  bad  direct- 
ed that  she  might  testify  as  to  her  under- 
standing regarding  the  matter,  whereupon 
she  testified: 

"Q.  Now  at  that  time  yon  didn't  understand 
that  this  (Lleser)  case  was  even  ready  tor  trial 
did  you?  A.  As  far  as  I  knew,  yes.  I  supposed 
it  was  coming  up  whenever  the  jury  was  sitting, 
which  was  in  July  or  September." 

Then  immediately  she  further  testified  un- 
der cross-examination  that  in  September,  aft- 
er learning  there  would  be  no  Jury  session 
that  month,  they  then  agreed  to  get  mar- 
ried In  December.  It  is  plain  that  in 
her  conversations  wittt  appellant  concerning 
the  trial  of  the  Lleser  Case  she  relied,  as 
most  litigants  do,  upon  the  advice  of  her  law- 
yer; and,  after  her  disappointment  at  the 
trial  not  taking  place  In  September,  the  par- 
ties then  agreed  to  get  married  in  December. 
The  refusal  of  the  testimony  offered  was 
without  prejudicial  error. 

[4]  The  next  assignment  Is  "the  refusal 
of  the  court  to  permit  the  defendant  to  testi- 
fy to  a  conversation  bad  between  him  and 
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the  respondent,  referring  to  the  matters  In 
controversy."  While  testifying  in  chief  in 
his  defense  a:%)eUant  said  he  had  received  a 
letter  from  Mrs.  Van  Delinder's  attorney,  Mr. 
Arnold,  and  that  he  had  called  on  him  with 
re'ference  to  it  He  -was  not  allowed  to  tes- 
tify to  his  conTersation  with  the  attorney. 
He  afterwards  spoke  to  respondent  about  the 
conversation  be  had  had  with  her  attorney. 
An  objection  to  the  qnestlon  that  he  relate 
the  conversation  with  her  was  interposed. 
His  counsel  said: 

"It  throws  light  upon  the  relations  of  these 
parties,  year  honor." 

The  court  replied: 

'^pon  the  showing  that  has  been  mtAe  at 
this  time,  the  objection  la  snatained." 

The  witness  then  answered  afflrmatiTely 
that  the  converf<ation  had  to  do  with  his  re- 
lations to  the  respondent  and  would  throw 
light  upon  those  relations.  On  motion  the 
answer  was  stricken.  Then  the  witness  was 
asked: 

"I  win  repeat  again,  did  you  or  will  you  tell 
the  conversation,  after  having  asked  the  pre- 
vious questions." 

An  objection,  as  bein^  Immaterial  and  1^ 
relevant  was  sustained.  The  wltues^  then 
testified  that  the  conversation  referred  to 
with  the  respondent  occurred  in  the  spring 
or  early  summer  of  1918.  That  ended  the  in- 
quiry upon  this  particular  point.  The  trial 
eourt  was  left  In  the  dark  as  to  the  material- 
ity of  the  evidence,  and  so  are  we.  Respond- 
ent or  any  of  her  witnesses  bad  not  testified 
to  any  such  conversation;  neither  had  she 
or  any  of  her  witnesses  or  the  appellant  hlm- 
sdf  testified  to  any  business  or  trouble  be- 
tween her  and  the  appellant  wherein  she  yvas 
represented  by  Mr.  Arnold  or  any  other  at- 
torney prior  to  appellant's  marriage  in  No- 
vember. In  the  instance  of  the  present  as- 
signment of  error  a  noticeable  departure  Is 
observed  In  the  procedure  adopted  by  appel- 
lant from  that  as  to  the  two  first  assign- 
ments, viz.  in  this  one  there  was  no  otfer  of 
proof.  In  such  cases,  that  is,  where  the  ques- 
tion Itself  does  not  Indicate  clearly  the  evi- 
dence to  be  elicited,  or  by  Its  terms  refer  to 
evidence  submitted  by  an  adversary,  the  rule 
is  that  a  question  addressed  to  a  party's  own 
witness — ^In  this  case  the  party  himself — If 
objected  to,  must  be  followed  by  an  ofter  of 
what  is  ej^ected  to  be  proved  by  the  answer, 
if  It  is  desired  to  complain  of  a  ruling  sna- 
talnlng  the  objection  and  excluding  an  an- 
swer. Gaffleld  v.  Scott,  33  III.  App.  318; 
Nonotuck  Silk  Co.  v.  Levy,  75  111.  App.  65; 
State  ex  rel.  v.  Cox,  155  Ind.  593,  68  N.  E. 
849;  Boisyert  v.  Ward,  199  Mass.  694,  85  N. 
E.  849;  McCormick  v.  St  Louis,  166  Mo.  315, 
66  S.  W.  1038 ;  Herzig  v.  Sandberg,  64  Mont 
638.  172  Pac.  132;  Juby  v.  Craddock  (Mont) 


185  Pao.  771;  Biley  ▼.  Mlssoorl  Pac.  B.  Co., 
69  Neb.  82,  95  N.  W.  20;  F.  &  M.  Ins.  Ca  v. 
Dobney,  62  Neb.  213,  86  N.  W.  1070.  97  Am.  St 
Rep.  624;  Green  v.  Tierney,  68  Neb.  861,  87 
N.  W.  331 ;  Madson  v.  Rutten,  16  N.  D.  28L 
113  N.  W.  872,  13  L.  B.  A.  (N.  S.)  654;  Ash- 
mun  V.  Nichols,  92  Or.  223,  178  Pac.  234, 
180  Pac.  610;  Mullln  v.  Flanders,  73  Vt  95, 
50  Atl.  813 ;  38  Cyc.  1329,  par.  "b." 

Lastly,  It  is  contended  there  was  miscon- 
duct of  the  Judge  at  the  trial  of  the  case. 
From  the  abstract,  the  statement  of  facts, 
including  the  affidavit^  nsed  on  the  motion 
for  a  new  trial,  the  briefs  and  arguments  of 
counsel,  we  ore  satisfied  this  contention  is 
also  wltboat  merit. 

Affirmed. 

HOLCOMB,  O.  X,  and  PABKBB,  MAIN, 
and  BRII>0£}S.  JJ.,  conour. 


(US  VaA.  ts» 

MoCLAIN  St  ax.  V.  {SUPERIOR  COURT  OF 
CHELAN  COUNTV  at  al.     (N«.  16696.) 

(Supreme  Court  of  Washington.    Aug.  23, 
1920.) 

1.  Infasta  «s»l6— Juvaslls  Conrt  Aert  to  ke 
ooRstnitd  to  prometa  dallsqaaat  ehlMraat 
wslfara. 

The  purpose  of  JuyenUe  Court  Act  is  the 
welfare  of  dependent  or  deltaiquent  children, 
and  its  various  provisions  should  he  constmcd 
with  that  purpose  in  view. 

2.  Infants  ®=b 1 6— Juvenile  court  held  te  hav* 
lost  Jurlsdlotloa  by  awardlna  olilld  to  chil- 
dran's  horns. 

Juvenile  court,  by  awarding  delinquent  child 
permanently  to  a  children's  home  with  anthority 
and  power  to  consent  to  its  adoption  by  any 
suitable  person,  under  Bem.  Code  1915,  {{ 
1700,  1987—8,  1987—10,  and  1987—14,  lost  iu 
jurisdiction  over  the  child,  notwithstanding  sec- 
tions 1987—1,  1987—9,  1987—15. 

Department  2. 

Appeal  from  Superior  Court,  Chelan  Coun- 
ty;   Wm.  A.  Qrlmshaw,  Judge. 

Petition  by  Eugene  R.  McGlatn  and  wife 
to  Superior  Court  of  Chelan  County  for  the 
adoption  of  Mollie  HodeL  Petition  dis- 
missed, and  petitioners  appeal.  BAversed 
and  remanded,  witb  directions. 

Ik  J.  Nelson  and  Herman  Howe,  iMtli  of 
Leavenworth,  for  appellants. 

BBIDOES,  J.  In  August,  1918.  UoUie 
Hodel  became  a  ward  of  the  Juvenile  court 
of  Clark  county.  Wash.  la  Janoarr,  191B> 
that  conrt  awarded  the  temporary  costody 
and  control  of  the  child  to  the  Washington' 
Children's  Home  Society,  of  Seattle,  Wash. 
In  March,  1919,  the  juvenile  court  made  a 
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judgment,  ordering  that  tbe  eaid  minor  "be 
(nd  hereby  la  committed  to  the  permanent 
custody  of  the  Washington  Oblldren's  Home 
Society,  of  Seattle,  Wash.,  and  the  said  society 
Is  hereby  authorised  and  empowered  to  con- 
sent to  the  adoption  of  the  said  child  by 
such  person,  or  persons,  as  shall,  by  the  said 
society,  be  found  competoit'  and  desirous  of 
BO  doing."  Thereafter  the  society  intrusted 
to  the  appellants,  Eugene  B.  McGlain  and 
Minnie  Q.  McClaln,  ^is  wife,  the  temporary 
care,  custody,  and  control  of  tbe  child.  The 
appellants  are  residents  of  CStdan  county, 
Wash.  In  August,  1010,  they  presented  to 
the  superior  court  of  that  county  their  peti- 
tion for  tbe  adoption  of  said  minor.  The  pe- 
tition for  adoption  redted.  In  substance,  the 
facts  here  set  out,  and  attached  thereto  was 
the  written  consent  of  the  Washington 
Children's  Home  Society  for  the  legal  adop- 
tion of  the  child  by  tbe  appellants.  There- 
after the  father  and  mother  of  the  child 
were  duly  brought  into  tiie  adopticm  proceed- 
ings by  publication  of  notice  as  provided  by 
law  in  such  cases. 

On  October  SO,  1919,  the  Obelan  county 
court,  upon  reading  the  petition  for  adop- 
tion, made  an  order,  dismissing  the  petition 
for  want  of  Jurisdiction;  such  order  being 
In  pert  as  follows: 

"The  court  now  finds  from  said  petition  that 
It  is  witboat  Jurisdiction  to  grant  the  relief 
prayed  for,  for  the  reason  that  the  juTenile 
conrt  of  Clarke  coanty.  Wash.,  has  continaing 
Jurisdiction  of  said  Mollie  Hodel,  a  minor  child, 
for  which  reason  the  court  declines  to  consider 
or  pass  upon  the  said  petition.  It  is  therefore 
ordered,  adjudged,  and  decreed  that  said  peti- 
tion   l>e,    and    the    same    is    hereby,    denied. 


The  appeal  is  from  this  order. 

The  only  question  for  our  determination 
Is  whether  the  superior  court  of  Chelan 
county  has  Jurisdiction  to  hear  this  petition. 

Sectl<m  1987 — 1,  Rem.  Code,  being  a  part  of 
the  Juvenile  Court  Law,  provides  that  for 
the  purpose  of  the  act  all  delinquent  and  de- 
pendent children  within  the  state  shall  be 
considered  wards  of  the  state,  and  their  per- 
sons shall  be  subject  to  the  custody,  care, 
guardianship,  and  control  of  the  court  Sec- 
tion 1087— 6  vroylAeB  that  the  Juvenile  court 
may  at  any  time  make  an  order,  committing 
any  delinquent  or  dependent  child  "to  some 
suitable  institution,  or  to  the  care  of  some 
reputable  citizen  of  good  moral  -  character, 
or  to  the  care  of  some  training  school  or 
Industrial  school  as  provided  by  law,  or  to 
the  care  of  B<Hne  association  willing  to  re- 
ceive It,  embracing  in  Its  objects  the  pur^ 
pose  of  caring  for  or  obtaining  homes  for 
dependent,  neglected,  or  delinquent  children ; 
provided  such  order  may  be  temporary  or 
permanent  in  the  discretion  of  the  court  and 
may  be  revoked  or  modlfled  as  the  circum- 
stances of  the  case  may  thereafter  require." 


Section  1987—9  provides  that,  where  the 
court  sliall  award  a  child  to  any  such  person 
or  association,  such  child  shall  become  the 
ward  and  subject  to  the  guardianship  of  sudi 
association  or  person,  and  that  "such  associa- 
tion shall  have  authority,  with  the  assent  (rf 
the  court  to  place  such  child  in  a  family 
home,  either  temxx>rarily  or  for  adoption." 
This  section  further  provides  that  the  court 
may,  under  certain  circumstances,  make  a 
decree  of  adoption,  transferring  to  any  suit- 
able person  all  the  rights  of  the  parent  ot 
gnardian  to  such  chUd,  and  that  "the  Ju- 
risdiction of  the  court  slmll  continue  over 
each  child  brought  before  the  court,  or  com- 
mitted pursuant  to  this  act,  and  the  court 
shall  have  power  to  order  a  change  in  the 
care  or  custody  of  such  child,  if  at  any  time 
It  Is  made  to  appear  to  the  court  that  it 
would  be  for  the  best  Interests  of  the  child 
to  make  such  change." 

Section  I98Y — 10  provides,  among  othet 
things,  that — 

"After  acquiring  jnrisdiction  over  any  child, 
the  court  shall  have  the  po,wer  to  make  an  order 
with  respect  to  the  custody,  oare  or  control  of 
such  child,  or  any  order,  which  in  the  Judgment 
of  the  court,  would  promote  the  child's  health 
and  welfare.  •  •  *  Or  the  court  msy  com- 
mit the  child  to  the  aire  and  custody  of  some 
assodBtion  that  will  receive  such  child.  *  *  *  " 

Section  1987 — 14  provides  that  the  acl 
shall  be  liberally  construed,  to  the  end  that 
its  purpose  may  be  carried  out  and  that 
"in  all  cases  where  it  can  be  properly  done, 
the  dependent  or  delinquent  child  as  defined 
in  this  act  shall  be  placed  in  an  approved 
family  and  may  tiecome  a  member  of  the 
family,  by  adoption  or  otherwise." 

Section  1987—15  provides  that— 

"Any  order  made  by  the  court  in  the  case  ol 
a  dependent  or  delinquent  child  may  at  any  time 
be  changed,  modified  or  set  aside,  as  to  the 
judge  may  seem  meet  and  proper." 

Section  1700,  Beak  Code,  provides  that 
any  benevolent  or  charitable  society,  incor- 
porated under  the  laws  of  the  state  for  the 
purpose  of  receiving,  caring  for,  or  placing 
but  for  adoption,  or  improving  the  condition 
of  orphaned,  homeless,  neglected  or  abused 
minor  cliildren,  "shall  have  anthwity  to  re- 
ceive, control,  and  dlsix>se  of  children  under 
eighteen  years  of  age,  •  «  •  ••  and  that 
such  corporation  shall  have  authority  to  con- 
sent- to  the  adoption,  under  the  laws  at  the 
state  of  Washington,  of  each  child. 

[1,t]  The  purpose  of  the  Juvenile  Court 
Act  is  the  welfare  of  dependent  or  delin- 
quent children,  and  its  various  provisions 
should  be  construed  with  that  purpose  in 
view.  In  the  instant  case  tbe  Juvenile  court 
of  Clarke  connty  awarded  this  child  per- 
manoitly,  to  the  Washington  Children's 
Home  Society,  with  authority  and  power  to 
OHisent  to  its  adopti(»  by  any  suitable  pet^ 
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son.  To  hold  that  by  this  act  the  Juvenile 
court  did  not  release  all  of  its  Jurisdiction 
over  the  child  would  be,  in  substance,  to  hold 
that  such  court  had  no  power  to  release  its 
Jurisdiction  during  the  minority  of  the  child. 
Such  a  construction  would,  it  seems  to  us, 
manifestly  be  In  violation  of  the  spirit  and 
purpose  of  the  act.  Certainly,  the  Juvenile 
court  could  consent  to  the  legal  adoption  of 
its  ward  or  to  Its  marriage,  and  under  those 
circumstances  the  court  must  of  necessity  lose 
its  Jurisdiction  over  the  child.  If  it  can  do 
these  things  and  lose  its  Jurisdiction,. It  can 
surrender  the  entire  control  of  a  child  to  a 
society  incorporated  for  the  purpose  of  re- 
ceiving such  children  and  finding  homes  for 
them.  Unquestionably  the  Clarke  county 
court,  by  its  order  giving  to  the  society  the 
permanent  custody  and  care  of  this  child, 
and  authority  to  consent  to  Its  legal  adop- 
tion, intended  thereby  to  relieve  itself  of 
any  further  obligation  to  the'  child,  and  to 
rid  itself  of  all  Jurisdiction  as  a  Juvenile 
court  over  it  Indeed,  the  Juvenile  court 
laws  expressly  authorize  the  court  to  do  the 
very  thing  which  it  has  done  in  this  instance, 
for  it  Is  provided  that — 

"Such  association  shall  have  authority,  with 
the  consent  of  the  court,  to  place  sacb  child  in 
a  family  home,  either  temporarily  or  for  adop- 
tion." 

The  fact  that  the  act  provides  generally 
that  the  court  shall  not  lose  Jurisdiction,  but 
shall  have  power  and  authority  to  review  or 
rescind  any  order  theretofore  made  concern- 
ing the  welfare  of  the  child,  does  not  vio- 
late the  Idea  that  such  court  may.  If  it  see 
fit  and  under  proper  circumstances,  entirely 
rid  itself  of  Jurisdiction.  The  idea  of  the 
Legislature  was  that  the  court  should  re- 
tain Jurisdiction  under  all  circumstances  to 
administer  to  the  needs  and  for  the  protec- 
tion of  the  child,  but  this  does  not  mean  that 
the  court  may  not  in  the  exercise  of  Its  dis- 
cretion permanently  dispose  of  the  child  so 
as  to  entirely  lose  Jurisdiction  of  it.  But  if 
the  Juvenile  court  has  retained  Jurisdiction 
and  the  consent  to  the  adoption  must  be  ob- 
tained, we  And  such  consent  In  the  order 
awarding  the  child  to  the  society  and  au- 
thorizing it  to  consent  to  ttie  adoption  by 
suitable  perscms. 

The  case  of  State  ex  rel.  Dorothy  Alden 
De  Bit  V.  Superior  Court,  103  Wash.  183, 
173  Pac.  1014,  is  not  contrary  to  the  conclu- 
sion to  which  we  have  come,  for  in  that  case 
the  court  made  an  order  for  the  custody 
of  the  child,  bat  reserved  Jurisdiction  of 
and  control  over  it 

Nor  Is  the  case  of  In  the  Matter  of  Louise 
Chartrand,  103  Wash.  36,  173  Pac.  728,  in 
point  In  that  case  the  child  was  a  ward  of 
the  Juvenile  court  of  Chelan  county,  and 
that  court  made  an  order,  temporarily  plac- 


ing the  child  In  the  care,  custody,  and  con- 
trol of  the  House  of  the  Good  Shepet^ 
in  the  dty  of  Seattle,  Wasl^  Later  the 
dilld  petitioned  the  superior  court  of  Cbd- 
an  county  for  a  writ  of  habeas  corpm. 
That  court  refused  Jurisdiction  because  the 
child  was  no  longer  within  Chelan  county. 
Thereafter  a  similar  petlti<m  was  presented 
to  the  superior  court  of  King  county,  which 
held  that  it  was  without  Jurisdiction.  On  an 
appeal  from  both  of  these  Judgments  this 
court  held  that  the  Chelan  county  court  had 
Jurisdiction,  and  that  the  King  connty  court 
had  not. 

Nor  is  the  case  of  In  the  Matter  of  the 
Adoption  of  La  Vaimnie  Blsing,  104  Waslt 
681,  177  Pac.  351,  In  point. 

No  decision  of  this  court  has  been  dted, 
nor  have  we  found  one,  Involving  the  ques- 
tion here  for  decision.  Our  conclusion  is 
that  the  superior  court  of  Chelan  county 
has  Jurisdiction  of  this  petition,  and  that 
it  was  In  error  wheh  it  refused  to  bear  it 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  that  court  to 
proceed  to  the  hearing  of  the  petitl<»  for 
adoption. 

HOLCOMB,  C.  J„  and  TOLMAN,  MODMT, 
and  FULLEBTON,  JJ.,  concur. 


(112  Wsafa.  290 

WOOLFOLK  V.  MULLINS  SAWMILL  CO. 
•t  al.     (No.  1581 1.) 

(Supreme  Govit  of  Washington.    Aug.  24, 
1920.) 

Appeal  and  error  «s>IOI  I  ( I )— Fladlngs  oa  «es- 
flicting  ovldence  conclusive. 
Findings  of   the  trial  conrt  on  conflictioe 
evidence  will  not  be  disturbed,  when  amply  sap- 
ported  by  the  evidence. 

Department  2. 

Appeal  from  Superior  Court,  King  Coun- 
ty;  J.  T.  Bonald,  Judge. 

Action  by  L.  H.  Woolf  oik  against  Mnllins 
Sawmill  Company  and  others.  Judgment  for 
defendants,  and  plaintlS  appeals.    Affirmed. 

Yince  H.  Faben,  of  Seattle,  for  appelant 
Walter  Fulton  and  B.  O.  Wright,  both  of 
Seattle,  for  respondents. 

BBIDOES,  3.  The  plaintiff  brou^t  this 
action  to  compel  the  issuance  to  him  of  200 
shares  of  the  capital  stock  of  the  defoidant 
Mulllns  Sawmill  Ck>mpany,  a  corporation, 
198  of  which  shares  at  the  time  of  suit  were 
in  the  name  of  W.  J.  MuUlns,  the  president 
of  the  corporation,  and  1  share  bdd  each  by 
D.  Morgan  and  M.  Mullins.  The  trial  court 
found  for  the  defendants,  and  entered  Judg- 
ment dismissing  the  action,  from  which  the 
plaintiff  has  appealed. 
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The  following  tacts  are  substantially  un- 
denled:  In  1916  the  Seattlo  Sawmill  Com- 
pany became  Insolvent,  and  was  thrown  Into 
the  hands  of  a  receiver.  The  respondent  W. 
J.  Mullins  was  financially  Interested  In  and 
was  a  stockholder  of  that  company.  Prior 
to  Its  insolvency  It  had  become  and  there- 
after remained  Indebted  to  the  Scandinavian- 
American  Bank  of  Seattle,  as  well  as  to 
various  other  persons.  The  assets  of  the 
Seattle  Sawmill  Company  were  finally  sold 
by  the  receiver  to  «ie  Prescott  for  $8,000. 
It  appears  that  Prescott  probably  purchased 
at  the  receiver's  sale  for  the  benefit  of  W.  J. 
Mullins.  At  any  rate,  Mnlllns  purchased  the 
property  from  Prescott  at  the  price  the  lat- 
ter had  paid.  The  Mullins  Sawmill  Com- 
pany was  then  organized  with  a  capital 
stock  of  $30,000,  divided  into  300  shares, 
each  share  of  the  par  value  of  $100.  There- 
after Mullins  transferred  the  property  so  ob- 
tained by  him  to  the  Mullins  Sawmill  Com- 
pany in  full  payment  of  all  of  the  capital 
stock  of  that  company.  There  was  at  once 
issued  to  him  299  shares,  and  to  the  appellant 
1  share.  Mullins  obtained  from  the  Scandi- 
navian-American Bank  the  $8,000  which  he 
paid  for  the  Seattle  Sawmill  Company's 
property.  During  all  of  this  time,  and  for 
some  time  before  and  after,  the  appelli..it 
was  the  assistant  cashier  of  the  above-men- 
tioned bank,  and  had  charge  of  the  indebted- 
ness due  it  from  the  Seattle  Sawmill  Oom- 
pany,  and  also  took  a  more  or'  less  active 
part  in  all  of  the  transactions  heretofore 
mentioned. 

On  June  6,  1910,  t^ie  stock  of  the  Mullins 
Sawmill  Company,  as  originally  Issued,  was 
redistributed  and  Issued  as  follows:  100 
shares  to  W.  J.  Mullins,  100  shares  to  the 
appellant, '  99  shares  to  the  appellant  as 
trustee,  and  1  share  to  B.  E.  Ballinger.  The 
capital  stock  of  the  company  remained  in 
this  condition  until  August,  1918,  when  the 
apiiellant  transferred  the  199  shares  held  by 
him  In  person  and  as  trustee  to  the  respond- 
ent Mullins,  to  whom  such  shares  were  there- 
after reissued. 

The  appellant  contended  that  he  personal- 
ly advanced  or  borrowed  from  the  Scandina- 
vian-American bank  the  $8,000  with  which 
Mullins  purchased  the  assets  of  the  Seattle 
Sawmill  Company;  that  it  was  agreed  that 
be  should  own  two-thirds  of  the  capital  stock 
of  the  Mullins  Sawmill  Company,  which  he 
helped  to  organize,  and  of  which  he  was  a 
trustee  and  officer;  that  he  finally  surren- 
dered all  of  his  stock  to  Mullins  as  an  ac- 
commodation to  the  latter,  with  the  under- 
standing that  it  was  to  be  returned  to  him, 
and  that  at  all  times  he  was  personally  the 
owner  of  said  200  shares. 

The  respondent  denied  that  the  appellant 
ever  personally  owned  any  of  the  capital 
stock  of   the  last-named   company,   or  ever 


had  any  financial  interest  therein'  or  ever  ad- 
vanced any  money  to  it  or  to  Mullins  for  Its 
use  and  benefit,  and  that  whatever  he  did  in 
connection  with  the  affairs  of  the  Mullins 
Sawmill  Company  was  as  assistant  cashier 
and  foi'  the  benefit  of  the  Scandinavian- 
American  Bank.  Upon  these  disputed  facts 
the  testimony  of  the  two  principal  parties 
was  in  all  things,  material  and  immaterial, 
absolutely  contradictory.  The  findings  of 
fact  of  the  trial  court  were  to  the  effect  that 
the  appellant  had  held  certoin  of  the  stock 
of  the  Mullins  Oompany  for  the  use  and  ben- 
efit of  the  Scandinavian-American  Bank,  of 
which  he  was  the  assistant  cashier,  and  that 
he  acted  for  that  bank  solely  in  all  transac- 
tions with  reference  to  the  Mullins  Company, 
and  at  no  time  was  the  owner  of  any  of  its 
capital   stock. 

The  only  questions  Involved  in  this  case 
are  questions  of  fact.  The  witnesses  were 
personally  before  the  trial  court,  and  It  was 
in  better  position  to  weigh  the  contradictory 
vcstimony  than  we  are.  We  have  very  care- 
fully read  the  abstract  of  the  testimony  and 
altJO  important  parts  of  the  statement  of 
facts,  and  conclude  that  there  was  ample 
testimony  to  support  the  findings  of  the  tri- 
al court  In  fact,  it  seems  to  us  that  the 
weight  of  the  testimony  is  with  respondent. 
It  would  serve  no  good  purpose  to  here  re- 
cite it  in  detail,  and  we  are  satisfied  to  af- 
firm the  judgment    It  is  so  ordered. 

HOLCOMB,  0.  J.,  and  TOLMAN,  MOUNT, 
and  FULLERTON,  JJ.,  concur. 


(U2  Waah.  1S3) 

LUBY  V.  INDUSTRIAL  INS.  COMMISSION 
OF  WASHINGTON.      (No.    15818.) 

(Supreme  Court  of  Washington.    Aug.  10, 
1920.) 

Master  and  servant  4=o365— Compensation  Act 
held  to  exclude  employis  of  Independent  con- 
tractor engaged  In  maintaining  Interstate  rail* 
road. 

An  employ^  is  not  entitled  to  compensation 
under  the  Workmen's  Compensation  Act  as 
amended  m  1917  (Laws  1917,  p.  96),  g  19,  for 
injuries  received  while  engaged  in  cleaning  and 
painting  bridges,  situated  in  the  state  on  the 
line  of  a  railroad  engaged  in  interstate  com- 
merce, although  working  for  an  independent 
contractor,  and  not  directly  for  the  railroad. 

En   Bana 

Appeal  from  Superior  Court,  Lewis  Coun- 
ty;  W.  A.  Reynolds,  Judge. 

Proceeding  by  Mary  Jane  Luby  under 
Workmen's  Compensation  Act  to  obtain  com- 
pensation for  the  death  of  her  husband, 
John  A.  Luby,  opposed  by  August  Gerske, 
the  employer.    There  was  an  award  of  the 
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Indnatrlal  Insurance  Oommlsslon;  denying 
compensation,  and,  from  a  Judgment  of  the 
superior  coart  dismissing  her  complaint, 
brought  In  review  of  the  order  of  the  Indns- 
trtal  Insurance  Commission,  the  applicant 
appeals.    Affirmed. 

Geo.  T.  Beld,  J.  W.  Quick,  and  L.  B.'  Da 
Ponte,  all  of  l^acoma,  for  appellant 

Allen,  Winston  &  Allen,  of  Spokane,  amid 
cnrite. 

Lindsay  L.  l^ompsou,  of  Olympla,  for  re- 
spondent 

FtJIXERTON,  J.  This  Is  an  appeal  by 
the  plaintiff,  Mary  Jane  Luby,  from  a  Judg- 
ment entered  by  the  superior  court  of  Lewis 
county,  dismissing  her  complaint  brought  in 
review  of  an  order  of  the  Industrial  Insur- 
ance C!omml8slon.  The  commission  appear- 
ed by  general  demurrer,  which  the  trial 
court  sustained,  entering  the  Judgment  ap- 
pealed from  after  the  plaintiff  had  elected  to 
stand  on  her  complaint  and  had  refused  to 
plead  further.  The  ultimate  question  before 
us  therefore  Is,  Does  the  complaint  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion? 

The  facts  stated  In  the  complaint  are,  in 
substance,  these:  On  May  26,  1919,  the  Di- 
rector General  of  Ballroads,  then  operating 
the  lines  of  the  Northern  Pacific  Railway 
Company  under  the  provisions  of  the  federal 
statute  relating  to  government  control  and 
operation  of  railroads  entered  into  a  contract 
with  one  August  Oerske,  of  Chicago,  111.,  by 
the  terms  of  which  Gerske  for  a  stated  con- 
sideration agreed  to  clean  and  paint  some  25 
bridges  situated  on  the  line  of  the  railroad 
of  the  railway  company  named  within  the 
state  et  Washington.  The  contract  provided 
that  Gerske  should  personally  superintend 
the  work,  that  be  should  furnish  all  of  the 
labor  and  materials  necessary  for  carrying 
It  on,  should  have  full  control  of  all  the  em- 
ployes engaged  upon  It  and  should  be  solely 
responsible  for  any  liability  which  might 
arise  because  of  personal  Injuries  suffered 
by  any  of  the  workmen  whom  he  should  em- 
ploy upon  It 

After  entering  Into  the  cbntract  Gerske 
came  to  the  state  of  Washington  for  the  pur- 
pose of  altering  upon  its  perftamance.  He 
brought  with  him  from  Chicago  a  number 
of  experienced  bridge  painters  to  perform 
the  labor  of  painting,  among  whom  was  John 
A.  Luby,  the  husband  of  the  plaintiff.  After 
reaching  the  state  and  before  entering  upon 
the  woi^,  Gerske  communicated  In  writing 
with  the  Industrial  Insurance  Commission, 
in  which  he  stated  to  them  the  nature  of  bis 
contract  and  the  fact  that  lie  was  about  to 
commence  wdrk  thereunder,  and  Inquired 
whether  the  work  came  within  the  provi- 
sions of  the  Workmen's  Compensation  Act 
(Laws  1911,  p.  345).  He  was  informed  that 
it  did,  and  theretq;>on  returned  to  the  com- 


mission an  estimate  of  his  pay  roll,  and 
paid  into  the  state  treasury  the  percentage 
Uiereof  required  by  that  act 

Gerske  thereupon  entered  upon  the  per- 
formance of  his  contract,  and  while  engaged 
in  cleaning  and  painting  a  bridge  extending 
over  the  Ctaehalis  river  in  Lewis  county,  his 
employ^,  Luby,  fell  therefrom,  receiving  In- 
juries from  which  he  died  a  short  time  lat- 
er. Dne  proofs  of  the  death,  and  the  cause 
thereof,  were  made  to  the  Industrial  Insur- 
ance Oommisskm  In  the  manner  prescribed 
by  their  rules. 

The  bridge  from  which  Luby  fell  was  a 
bridge  Indnded  within  the  contract  of  €>«- 
ske,  and  formed  at  the  time  of  the  work  a 
part  of  the  line  of  railway  of  the  Northern 
Pacific  Railway  Company,  and  was  then  be- 
ing used  in  the  operation  of  trains  carrying 
both  interstate  and  intrastate  passengers 
and  freight 

In  due  time  the  pltlntUT,  as  the  widow  of 
John  A.  Luby,  on  btiialf  of  herself  and  ber 
minor  children,  filed  a  dalm  with  the  Indus- 
trial Insurance  Commission  for  compensa- 
tion for  the  death  of  her  husband,  under  the 
provisions  of  the  Workmen's  Compensation 
Act  The  claim  was  rejected  for  the  stated 
reason  that— 

"Augnst  (Serske,  the  employer  of  John  A. 
Luby,  and  the  men  employed  by  said  Gerske, 
including  said  John  A.  Laby,  in  the  work  of 
painting  bridges  on  said  line  of  railroad,  were 
engaged  in  interstate  commerce,  and  were  not 
therefore  onder  the  scope  and  provisions  of 
the  Workmen's  Compensation  Act  of  the  state 
of  Washington." 

The  trial  court  rested  his  decision  on  the 
authority  of  the  case  of  State  v.  Bates  & 
Rogers  Oonstnictlon  Oo.,  91  Wadb.  181,  167 
Pac  482,  and  the  learned  counsel  represent- 
ing the  plaintiff'  concedes  In  his  brief  that  if 
the  court  Is  to  adhere  to  the  principle  of  that 
case  It  is  conclusive  against  the  plalntilTs 
right  of  recovery,  devoting  an  argument  to 
a  showing  that  the  case  was  incorrectly  de- 
termined. But  the  trial  court  in  Its  deci- 
sion does  not  notice  the  very  radical  change 
In  the  statute  made  by  the  Legislature  sub- 
sequent to  the  decision  of  the  case  cited  and 
prior  to  the  transaction  out  of  which  the 
present  controversy  arises.  This  change  we 
think  presents  the  vital  question  in  the  case, 
and  requires  an  affirmance  of  the  Judgment 
regardless  of  any  conclusion  that  may  be 
reached  on  the  question  of  the  soundness  or 
unsoundness  of  the  cited  case. 

The  section  of  the  Industrial  Insurance 
Act  which  the  court  had  in  review  when  the 
decision  cited  was  rehdered  is  found  at  6604 
— 18  of  the  Code  (Rem.),  and  reads  as  UA- 
lows: 

"The  provisions  of  this  act  shall  apply  to  em- 
ployers and  workmen  engaged  in  intrastate  and 
also  in  interstate  or  foreign  commerce,  for 
whom  a  rule  of  liability  or  method  of  compen- 
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sation  hai  been  or  may  be  establiabed  b;  the 
Congress  of  the  United  States,  only  to  the  ex- 
tent that  their  mutual  connection  with  intra- 
state work  may  and  shall  be  dearly  aeparable 
and  distinguishable  from  interstate  or  foreign 
coDunerce,  except  that  any  such  employer  and 
any  of  his  workmen  working  only  in  this  atate 
may,  with  the  approval  of  the  department,  and 
so  far  as  not  forbidden  by  any  act  of  Congress, 
▼olnntarily  accept  the  provisions  of  this  act 
by  filing  written  acceptances  with  the  depart- 
ment. Such  acceptances,  when  filed  with  and 
approved  by  the  department,  shall  subject  the 
acceptors  irrevocably  to  the  provisions  of  this 
act  to  all  intents  and  purposes  as  if  they  had 
been  originally  included  in  its  terms.  Payment 
irf  premium  shall  be  on  the  basia  of  the  pay 
roU  of  the  workmen  who  accept  as  aforesaid." 

Tbe  conrt.  In  the  case  dted,  oonatmed  this 
statute  as  exempting  from  tlie  operation  of 
the  act  all  employers  and  workmen  engaged 
in  Interstate  or  foreign  commerce  for  whom 
a  rale  of  liability  or  method  of  compensation 
had  been  established  by  the  Congress  of  the 
United  States,  and  held  that  such  a  rnle  oX 
liability  had  been  established  by  the  Con- 
gress by  the  fifth  section  of  the  federal  Em- 
ployers'  Liability  Act  (U.  S.  Cbmp.  St.  If 
8657-8665).  From  this  the  conclusion  wad 
drawn  that  since  tbe  tacts  of  the  case  dis- 
closed that  the  work  involved  therein  was 
work  In  repair  of  a  railroad  bridge  used  by 
a  railroad  company  In  the  carriage  of  Intet^ 
state  commerce,  the  workmen  were  without 
the  provisions  of  tbe  act,  notwithstanding 
they  were  not  direct  employers  of  the  rail* 
road  company,  but  employers  of  an  Independ- 
eat  contractor. 

The  amendatory  statute  referred  to  Is 
found  in  the  act  of  the  Legislature  of  1917 
(Laws  of  1917,  c.  28,  p.  96,  1 19).  It  provides 
that  tbe  section  of  tbe  statute  above  dted 
shall  be  amraded  to  read  as  follows: 

"Inasmuch  as  it  has  proved  impossible  in  tbe 
case  of  employes  engaged  in  maintenance  and 
operation  of  railways  doing  interstate,  foreign 
and  intrastate  commerce,  and  in  maintenance 
and  construction  of  their  equipment,  to  separate 
and  distinguish  the  connection  of  such  employes 
with  interests  or  foreign  commerce  from  their 
connection  with  intrastate  commerce,  and  such 
employes  have,  in  fact,  received  no  compensa- 
tion nnder  this  act,  tbe  provisions  of  this  act 
shall  not  apply  to  work  performed  in  the  main- 
tenance and  operation  of  such  railroads  or  per- 
formed in  the  maintenance  or  construction  of 
their  equipment,  or  to  the  employes  engaged 
therein,  but  nothing  herein  shall  be  construed 
as  exdnding  from  the  operation  of  this  act 
railroad  construction  work,  or  the  employM 
engaged  thereon:  Provided,  however,  that  com- 
mon carriers  by  railroad  engaged  in  such  inter- 
state or  foreign  commerce  and  in  intrastate 
commerce  shall,  in  all  cases  where  liability 
does  not  exist  under  the  laws  of  the  United 
States,  be  liable  in  damages  to  any  person  suf- 
fering injury  while  employed  by  such  carrier, 
or  in  case  of  the  death  of  such  employ^  to  his 
surviving  wife  and  child,  or  children,  and  if 
no  surviving  wife  or  child  or  diildren,  then  to 


the  parents,  sisters,  or  minor  brothers,  resi- 
dents of  tbe  United  States  at  the  time  of  such 
death  and  who  were  dependent  upon  such  de- 
ceased for  support,  to  the  same  extent  and  sub- 
ject to  the'  same  limitations  as  the  liability  now 
existing,  or  hereafter  created,  by  the  laws  of 
the  United  States  governing  recoveries  by  rail- 
road employes  injured  while  engaged  in  inter- 
state commerce." 

This  section,  It  will  be  observed,  espedally 
and  in  direct  terms  provides  that  the  provi- 
sions of  tbe  Industrial  Insurance  Act  shall 
not  apply  to  work  performed  in  tbe  main- 
tenance of  railroads  engaged  In  Interstate, 
foreign,  and  Intrastate  commerce,  nor  to 
employes  in  such  work.  It  makes  no  distinc- 
tion with  r^ard  to  the  manner  In  which  the 
railroad  company  performs  tbe  work;  that 
Is,  whether  it  performs  the  work  directly  by 
employes  hired  and  paid  by  it,  or  whe^ier  it 
performs  tbe  work  through  an  independent 
contractor,  who  undertakes  tbe  work  for  a 
stated  consideration  with  tbe  understanding 
and  agreement  that  he  is  to  employ  and  pay 
for  the  necessary  laborers — In  either  event 
the  employ&s  are  without  the  pi'oylsloas  of 
the  act  In  other  words,  It  is  the  character 
of  the  work  that  excludes,  not  the  method 
by  which  the  work  may  be  performed. 

The  facts  in  the  record  show  that  tbe  un- 
fortunate workman  for  whose  deatb  com- 
pensation is  claimed  was  at  the  time  of  bis 
deatb  emi^oyed  in  maintenance  work  upon  a 
railroad  engaged  at  the  time  In  interstate, 
for^gn,  and  intrastate  commerce.  This  is 
not  only  the  necessary  conduslon  from  tbe 
redtals  of  the  fftcts  contained  in  the  com- 
plaint, but  it  is  also  made  a  direct  and  posi- 
tive allegation  thereof.  They  show  further 
that  he  was  employed,  and  his  deatb  occur- 
red after  the  enactment  of  the  statute  of 
1917.  Tbe  plaintiffs  rights  therefore  must 
depend  upon  that  statute,  and  cannot  be  af- 
fected la  any  manner  by  the  construction 
this  court  may  have  given  to  the  fonner  one 
which  it  supersedes.  The  question  there- 
fore whether  the  dted  case. was  correctly,  or 
Incorrectly  decided  is  moot  In  so  far  as  the 
present  controversy  is  concerned,  and  no  use- 
ful purpose  would  be  subserved  by  entering 
upon  such  an  Inquiry. 

The  appellant's  counsel,  as  weill  as  the  At- ' 
tomey  General,  appreciating  tbe  differences 
In  the  statutes,  calls  attention  to  the  fad 
that  the  exclusion  of  railway  employes  from 
tbe  benefits  of  tbe  provisions  of  tiie  Indus- 
trial Insurance  Act  will  result  in  relegating 
them  in  many  instances  to  a  common-law 
action  to  recover  for  injuries  received  by 
them  in  which  the  common-law  defenses  wl& 
be  applicable  on  the  part  of  employers,  and 
argues  that  a  better  construction  of  the  stat- 
ute than  tbe  one  we  have  indicated  would 
be  to  bold  that  tbe  exemption  applies  only 
in  those  Instances  where  the  workman  is  in 
tbe  immediate  employment  of  tbe  railroad 
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company,  and  not  In  Instances  where  he  is 
the  employe  of  an  Independent  contractor. 
But,  while  we  appreciate  the  human  side  of 
the  argument,  It  Is  not  our  opinion  that  the 
statute  Is  of  doubtful  meaning,  and  thus 
open  to  interpretation.  We  cannot  read  it 
otherwise  than  that  the  Legislature  has 
thereby  exempted  from  the  operation  of  the 
Industrial  Insurance  Act  all  employes  en- 
gaged in  maintenance  work  upon  railroads 
engaged  in  Interstate  and  Intrastate  com- 
merce without  regard  to  the  fact  whether 
they  are  onployed  to  perform  the  worls  by 
the  railway  company  itself  or  by  an  Inde- 
pendent contractor.  For  the  court  therefore 
to  read  into  the  statute  such  an  exception 
would  be  to  legislate  and  not  to  construe. 
The  Judgment  is  affirmed. 

HOLCOMB,  C.  J.,  and  MAIN,  MOUNT, 
MITCHELL,  TOLMAN,  PARKER,  MAOE- 
INTOSH,  and  BRIDGES,  J  J.,  concur. 


(113  Wash.  U) 

SMITH  V.  SEATTLE  SCHOOL  DIST.  NO.  I 
et  al.     (No.  15797.) 

(Supreme  C3ourt  of  Washington.    Aug.  8, 1920.) 

1.  Counties-  «=9l46— Not  llabls  for  ofllolal  aot 
of  superintendent  of  schools. 

A  county  is  not  liable,  under  the  doctrine 
of  respondeat  superior,  for  acts  of  the  super- 
intendent of  schools,  who  is  an  elected  public 
ofBcer,  in  the  conduct  of  teachers'  institutes  re- 
quired by  Bern.  Code  1916,  Si  4675-45S3. 

2.  Schools  and  school  districts  (S=>89— Connty 
syperlntendent,  permitted  to  use  school  build* 
Ing,  Is  licensee. 

Though  the  bedding  of  teachers'  institute  in 
a  school  building  is  authorized  by  Rem.  Code 
1916,  {  4481,  the  county  superintendent,  in 
holding  such  institute,  is  a  mere  licensee,  not 
even  an  invitee  of  the  school  district,  and  the 
district  owes  him  no  duty  to  protect  him  against 
obviouB  dangers. 

3.  Schools  and  stihool  districts  «=>89— District 
need  not  safe  guard  eluvator  for  smployi  of 
school  superintendent. 

An  employe  of  a  county  superintendent,  who 
was  holding  a  teachers'  institute  in  school  build- 
ing, has  no  greater  rights  therein  than  the  su- 
perintendent has  against  the  school  district, 
but  is  a  mere  invitee,  and  the  district  is  not 
liable  for  injuries  to  the  employ^  resulting  from 
defective  condition  of  the  elevator  shaft. 

Department  1. 

Appeal  from  Superior  Court,  King  County ; 
J.  T.  Ronald,  Judge. 

Action  by  Manley  Smith,  an  infant,  by 
Befeie  Martin,  his  guardian  ad  litem,  against 
Seattle  School  District  Na  1  and  others. 
Judgment  for  defendants  on  demurrer  to  the 
complaint,  and  plaintiff  appeals.     Affirmed. 


Meyers  &  Conden  and  Edward  H.  Wright, 
all  of  Seattle,  for  appellant. 

Fred  C.  Brown  and  Wm.  Pannerlee,  both 
of  Seattle,  for  reqwndents. 

HOLCOMB,  C.  J.  Plaintiff,  a  mhior, 
brought  this  action  by  his  guardian  ad  litem 
against  defendants  to  recover  for  personal 
injuries  sustained  by  him  because  of  the  al- 
leged negligence  of  defendants  in  the  oper- 
ation of  a  freight  elevator  while  plaintiff 
was  employed  In  a  lunchroom  maintained 
at  the  Broadway  High  School  building  hi 
Seattle.  This  appeal  is  from  orders  of  the 
trial  court  sustaining  separate  demurrers, 
by  defendants  Seattle  school  district  No.  1 
and  King  county,  to  plaintiff's  amended  com- 
plaint, and  dismissing  his  action  upon  liis 
refusal  to  plead   further. 

The  alleged  facts  may  be  summarized  as 
follows:  Respondent  Seattle  school  district 
No.  1  had  caused  a  lunchroom  to  be  install- 
ed in  the  Broadway  High  School  buildhig, 
and  during  regular  sessions  of  the  school  it 
was  operated  for  the  convenience  of  teach- 
ers and  pupils  of  that  school;  but  on  Au- 
gust 28,  1917,  at  the  time  of  appellant's  in- 
jury, the  lunchroom  was  in  operatioa  for 
the  benefit  of  teachers  attending  an  institute 
being  conducted  In  the  buUding  by  the 
county  school  superintendent  with  the  per- 
mission of  respondent  Seattle  school  dis- 
trict No.  1.  This  lunchroom  was  on  the  fifth 
floor  of  the  building,  and  the  electric  freight 
elevator  upon  which  appellant  was  injured 
ran  between  the  fifth  floor  and  the  basement 
On  the  28tb  day  of  August,  1917,  appellant, 
a  boy  12  years  of  age,  was  employed  by  the 
manager  of  the  lunchroom  to  assist  in  icitcb- 
en  work  In  connection  with  the  operation  of 
the  lunchroom,  and  in  the  performance  of 
such  duties  he  was  directed  by  the  manager 
to  do  an  errand  in  the  basement.  He  used 
the  elevator  to  reach  the  basement,  and  in 
attempting  to  return  the  same  way  he  step- 
ped Into  the  open  space  between  the  edge  of 
the  elevator  and  the  wall  of  the  shaft,  and 
sustained  the  Injuries  for  which  recovery  is 
sought. 

The  cofaiplaint  charged  that  the  levator 
was  negligently  maintained,  because:  First, 
there  was  a  space  of  from  four  to  six  Inches 
l>etween  the  floor  of  the  elevator  and  the  front 
wall  of  the  elevator  shafts  with  no  guard  to 
prevent  a  person  riding  on  the  elevator  from 
stepping  therefrom  into  the  open  space  be- 
tween the  edge  of  the  elevator  floor  and  the 
wall  of  the  shaft;  and  because,  second,  no 
notice  was  posted  in  or  near  the  elevator  call- 
ing attention  to  its  construction  or  to  the 
fact  that  Its  operation  by  a  person  of  tender 
years  was  dangerous  and  constituted  a  men- 
ace to  life  and  limb.  Respondents  weie 
charged  by  the  complaint  with  notice  of  the 
alleged  dangerous  condition  of  the  elevator. 
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Portions  of  paragraphs  5  and  6  of  tbe 
amended  complaint  read  as  follows: 

"That  tbe  said  Innchroom  was  constracted 
and  equipped  in  said  high  school  building  for 
the  purpose  of  furnishing  healthful  food  to  tbe 
pupils  and  teachers  of  said  Broadway  high 
school  while  they  are  in  attendance  at  the  ses- 
sions of  said  school.  That  said  lunchroom  was 
not  constructed  or  maintained  for  profit,  but 
solely  for  tbe  purpose  of  contributing  to  the 
physical  welfare  of  tbe  pupils  in  attendance  at 
said  schooL" 

"That  for  tbe  convenience  of  tbe  teachers  and 
others  who  were  required  to  attend  the  session 
of  tbe  said  teachers'  institute  the  said  county 
sdiool  superintendent  made  arrangements  for 
the  <q>eration  of  tbe  lunchroom  and  ita  equip- 
ment, which  was  in  said  high  school  building 
during  the  period  when  said  institute  was  in 
session.  That  said  lunchroom  vas  operated 
during  said  period  with  the  knowledge  and  con- 
sent of  said  school  district,  by  direction  of  the 
said  county  school  superintendent  of  King  coun- 
ty. Wash.,  not  for  tbe  profit  of  said  county, 
but  solely  in  connection  with  tiie  holding  of  aaid 
institute." 

[1]  The  holding  of  institutes  Is  required 
l>7  statute  (sections  4S75  to  4S83,  Rem.  Code) ; 
and  tbe  use  of  "the  schoolroom"  for  certain 
public  gatherings  is  authorized  by  section 
4481,  Rem.  Code.  So  the  school  district  was 
empowered  to  permit  tbe  county  superintend- 
ent of  schools  to  conduct  it  teachers'  Institute 
In  Broadway  High  School  building.  But  we 
do  not  think  authority  can  be  shown  for  the 
conducting  of  this  lunchroom  for  the  con- 
renience  of  persons  in  attendance  at  the  in- 
stitute. The  holding  of  teachers'  institutes 
Is  not  a  county  function.  That  Is  manifestly 
a  function  of  the  county  school  superintend- 
ent under  the  statute. 

Appellant  contends  that  a  municipal  cor 
poratlon,  including  a  county,  is  Impliedly  li- 
able under  the  mazlm  of  req^mndeat  superior 
for  the  negligence  of  its  servants  and  agents 
in  the  discharge  of  its  purely  corporate  pow- 
ers as  distinguished  from  those  of  a  govern- 
mental nature,  and  that,  the  fact  of  agency 
being  established,  the  liability  of  the  munic- 
ipality is  determined  by  the  rules  which  gov- 
ern the  relation  of  master  and  servant  unless 
it  is  expressly  exempted  by  statute  from  the 
application  of  the  rule.  But  this  presuppos- 
es that  tbe  county  superintendent  In  this  case 
Is  tbe  agent  of  the  county,  and  that  as  such 
tbe  county  must  respond  under  the  maxim  of 
resimndeat  superior  for  the  tort  or  negligence 
of  the  county  superintendent.  The  relation 
of  principal  and  agent  does  not  exist,  bower- 
er,  between  a  municipality  and  the  agents  it 
appoints  or  employs  in  the  execution  of  its 
governmental  powers ;  for  they  are  generally 
considered  public  agents  or  agents  of  the 
state  and  not  of  the  corporation.  Its  officers 
directly  elected  by  the  people  are  not  its 
agents.  An  officer  whose  duties  are  prescrib- 
ed by  statute^  whose  authority  is  not  derived 
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from  the  corporation,  and  who  is  not  subject 
to  its  control,  is  not  its  agent  for  whose  neg- 
ligence it  is  liable.  Shearman  ft  Redfleld  on 
the  Law  of  Xegligence  (6th  Ed.)  vol.  2,  | 
291;  Northwestern  Improvement  Co.  v.  Mc- 
Neil, 100  Wash.  22,  170  Pac.  338;  Township 
of  Vigo  v.  County  of  Knox,  HI  Ind.  170, 12  N. 
E.  305;  Dillon  on  Municipal  Corporations 
(6th  Ed.)  vol.  Ill,  I  974;  Thompson  on  Nes- 
Itgence,  vol.  5,  {{  5818,  5822 ;  Dillon  on  Mu- 
nicipal Corporations  (5th  Ed.)  vol.  4,  |{  1640, 
1655.  The  county  superintendent  being  there- 
fore a  public  officer,  and  not  a  municipal 
agent  or  emsloy6,  whatever  may  be  bis  lia- 
bility in  such  case  as  this,  tbe  county  has  no 
liability  under  the  maxim  respondeat  su- 
perior. 

[2]  As  to  tbe  school  district  a  somewhat 
different  question  is  presented.  Appellant 
admits  that  as  to  the  school  district  tbe  coun- 
ty superintendent  (although  appellant  con- 
tends that  It  was  the  county  through  the 
county  school  superintendent)  In  holding  the 
teachers'  institute  was  the  invitee  or  licensee 
of  the  school  district  and  that — 

"The  owner  of  premises  owes  no  duty  to  a 
mere  licensee  as  to  the  condition  of  such  prem- 
ises save  that  he  should  not  knowingly  let  him 
run  upon  a  tiidden  peril  or  wantonly  or  will- 
fully injure  him." 

[3]  But,  while  admitting  this  legal  propo- 
sition, appellant  contends  that  he  was  not 
such  a  mere  licensee.  Neither  the  county 
school  superintendent  nor  tbe  county  was  in 
any  sense  an  invitee  of  tbe  school  district, 
not  having  been  solicited  nor  invited  to  use 
tbe  building;  but  the  county  school  super- 
intendent was,  by  permission,  a  mere  licensee 
under -the  statute  (Rem.  (>>de,  {  4481).  It 
must  be  conceded  that  tbe  appellant  was  the 
employe  of  the  licensee,  and  we  are  unable  to 
find  any  principle  of  law  which  would  put 
him  in  a  different  status,  such  as  that  of  an 
invitee  of  the  school  district  Itself,  or  a  serv- 
ant or  employe  of  tbe  school  district,  or  a 
person  of  tender  years,  invited  either  ex- 
pressly or  tacitly  to  use  a  dangerous  appara- 
tus, or  a  child  using  an  attractive  nuisance, 
or  a  volunteer.  He  comes  within  none  of 
these  classes.  .  The  only  class  he  could  pos- 
sibly be  placed  under  would  be  that  of  an 
agent,  servant,  or  employ^  of  tbe  licensee  of 
tbe  school  district's  premises.  That  being 
the  case,  tbe  duty  owed  toward  blm  was  ex- 
actly that  owed  toward  the  licensee;  and 
that  duty  and  the  rule  of  liability  surround- 
ing same  is  well  established  by  an  almost 
universal  array  of  authorities.  -  We  quote 
and  cite  a  few: 

"The  general  rule  la,  that  the  licensee  goes, 
upon  land  at  his  own  risk,  and  must  take  the 
premises  as  he  finds  them.  An  open  hole,  which 
is  not  concealed  otherwise  than  by  the  dark- 
ness of  night,  is  a  danger  which  a  licensee  must 
avmd  at  his  peril."  Reardon  t.  Thompson,  149 
Mass.  267,  21  N.  B.  369. 


Digitized  by 


Google 


860 


191  PAOIFIO  RBPORTEB 


<Wa8b. 


u  •  *  •  Tiie  complaint,  at  moit,  ahowa  that  { 
appellant  was  no  more  than  a  .bare  Iicen8ee» 
and  in  aach  caae  respondent  owed  him  no  duty, 
except  to  avoid  willful  wrong  and  wanton  care- 
lessnesB  and  neglect."  McConkey  y.  Oregon  &. 
&  NaT.  Co.,  35  Wash.  55,  76  Pac.  626. 

"  ♦  •  *  An  owner  owes  to  a  licensee  no 
duty  aa  to  the  condition  of  the  premiaeg,  ex- 
cept that  the  owner  ghonld  not  knowingly  per- 
mit the  Ucenaee  to  run  open  hidden  dangers, 
or  willfully  cause  him  harm."  Hanson  t.  Spo- 
kane Valley  Land  &  Water  Co.,  58  Waah.  6, 
107  Pac.  863. 

"In  determining  respondent'a  negligence,,  we 
must  determine  the  duty  it  owed  to  appellant, 
aince  negligence  occurs  only  where  there  is  a 
breach  of  legal  duty.  That  duty,  in  the  ease  of 
licensees  and  Tolonteers,  is  not  to  willfully  or 
wantonly  injure.  Not  ffttling  in  this  duty,  re- 
sponsibility for  appellant'!  injury  cannot  be 
fastened  upon  respondent."  Shafer  t.  Tacoma 
Eastern  B.  Co.,  91  Waah.  164,  157  Pac.  485, 
L.  E.  A.  IftWlP,  114. 

See,  also,  Kroeger  v.  Qrays  Harbor  Const 
Co.,  83  Waah.  68,  14B  Pac  63;  Qasch  ▼. 
Rounds,  83  Wash.  317,  160  Pac.  962. 

"It  may  be  assumed,  and  the  assumption  is 
iustified  by  decided  cases,  that  as  to  persons 
standing  in  certain  relations  to  the  defendant 
a  duty  rested  upon  the  company  to  exercise  rea- 
sonable care  in  the  maintenance  and  reparation 
of  the  machine,  and  that  a  failure  to  perform 
it  would  subject  the  defendant  to  liability  to 
persons  occupying  such  special  relations,  who 
should  sustain  injury  from  the  omission.  But 
the  plaintiff  stood  in  no  such  relation  to  the 
defendant,  as  imposed  upon  it  the  duty  to  keep 
the  machine  in  repair.  He  was,  at  the  time  of 
the  accident,  in  every  legal  sense,  a  stranger 
to  the  defendant.  •  ♦  •  But  in  the  case  be- 
fore us  there  were  no  drcumstances  creating  a 
duty  on  the  part  of  the  defendant  to  the  plain- 
tiff to  keep  the  whimsey  in  repair,  and  conse- 
quently no  obligation  to  remunerate  the  latter 
for  his  injury.  The  machine  was  not  intrinsi- 
cally dangerous;  the  plaintiff  was  a  mere  licen- 
see. ♦  •  *•'  Larmore  t.  Crown  Point  Iron 
Co.,  101  N.  X.  391,  4  N.  E.  762,  54  Am.  Bep. 

Tia 

See,  al86,  Foster  v.  Portlahd  Gold  Min.  Co., 
114  Fed.  613,  52  0.  C.  A.  8p3;  Rhode  v. 
Doff,  208  Fed.  115, 125  O.  O.  A.  343 ;  Weaver 
v.  Carnegie  Steel  Co.,  223  Pa.  238,  12  Atl. 
652,  21  L.  R.  A.  466;  Benson  t.  Baltimore 
Traction  Co.,  77  Md.  685,  26  AO.  973,  20  L. 
B.  A,  714,  39  Am.  St  Rep.  436;  Muench  v. 
Heinemann,  119  Wis.  441,  96  N.  W.  800. 

Such  being  the  case,  under  the  foregoing 
authorities  the  school  district  cannot  be  held 
liable  for  such  alleged  conditions  of  the  ele- 
vator as  furnished  to  the  county  school  su- 
perintendent 

The  trial  court  correctly  sustained  the 
demurrers,  knd  dismissed  the  case. 

Judgihent  affirmed. 

MITCHELL,  PARKER,  MAOKlKTOSd, 
and  MAIN,  33.,  concur. 


(Ill  Wash.  EM) 

BROWN  V.  HUNT  &  MOTTET  GO.  at  al. 
(No.  15756.) 

(Supreme  Court  of  Washington.    July  15, 
1920.) 

1.  Reeelvara  «=977( I)— Appointment  does  not 
alter  rights  of  parties  aa  to  property. 

Appointment  of  receiver  does  not  alter  or 
affect  the  rights  of  the  parties  to  property,  or 
give  or  take  from  them  any  lien  they  have  ac- 
quired and  are  entitled  to,  and  does  not  prevent 
one  from  filing  his  claim  of  Uen  against  the 
property  of  a  corporation  under  receivership. 

2.  Meohanloa'  Hess  «=»  1 28— Material  man  falling 
to  file  olalms  held  not  entitled  to  prefaronoe. 

Where  persons  'Who  had  furnished  material 
to  an  exposition  company  stood  by  after  ceaaing 
to  furnish  the  material,  until  the  court  in  pro- 
tection of  the  rights  of  other  creditors  of  the 
insolvent  corporation  appointed  a  temporary 
receiver  until  a  permanent  receiver  was  ap- 
pointed through  whom  sale  was  made  through 
direction  of  the  court,  without  having  filed  mate- 
rialmen's claims  in  the  auditor's  office,  aa  re- 
quired by  Rem.  Code  1916,  |  1134,  such  mate- 
rialmen are  not  entitled  to  preference  in  pay- 
ment of  funds  derived  by  the  receiver  from  the 
sale  of  the  buildings  of  the  corporation  erected 
on  certain  streets  of  the  city  and  removed 
therefrom  by  purchasers  at  sale  by  the  receiv- 
er under  order  of  court 

Department  1. 

Appeal  from  Superior  Court  Pierce  Coun- 
ty; M.  L.  aiflord,  Judge. 

Action  by  Arch  D.  Brown  against  North 
west  Peace  Jubilee,  an  insolvent  corporation. 
From  order  denying  Hunt  &  Jf  ottet  Company, 
a  corporation,  and  the  City  Lumber  Agency, 
a  copartnership,  iireference  in  payment  ont  of 
the  receiver's  funds,  sodli  parties  appeal.  Af- 
firmed. 

Burkey,  O'Brien  &  Burkey  and  W.  W. 
Keyes,  all  of  Tacoma,  for  appellants. 

Stiles  &  Latcham,  of  Tacoma,  for  respond- 
ent 


MITCHELL,  J.  This  is  an  appeal  from  an 
order  denying  to  Hunt  &  Mottet  C!ompany,  a 
corporation,  and  to  the  City  Lumber  Ag&icj, 
a  copartnersh^,  preference  in  payment  claim- 
ed by  them  out  of  funds  derived  by  the  re- 
ceiver of  the  Northwest  Peace  Jubilee,  an 
Insolvoit  corporation,  from  the  sale  of  build- 
ings and  structures  erected  by  that  corpora- 
tion upon  certain  streets  and  alleys  in  the 
city  of  Tacoma  for  the  purpose  of  ccmduct- 
ing  a  public  celebration  during  the  week  of 
July  4,  1019. 

The  tacts  are  not  in  dispute,  and  are  sub- 
stantially as  follows:  The  Northwest  Peace 
Jubilee  was  organized  under  the  laws  ot  this 
state  in  April,  1918,  as  a  corporation,  not  for 
carrying  on  trade  or  business  for  profit  but, 


«s9For  other  caMs  see  sun*  topic  and  KBT-NVMBER  in  all  I^er-Numbered  DlgesU  and  Indexes 
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as  expressed  In  Its  articles  of  incorporation, 
tor  the  purpose  of  "putting  on  and  staging 
of  the  Northwest  Peace  Jubilee  and  Fourth 
of  July  celebration  in  the  city  of  Tacoma, 
Washington,  and  such  other  attractions  and 
celebrations  as  in  the  opinion  of  the  majority 
of  all  concerned  shall  best  promote  the  in- 
terests of  the  dty  and  community,  and  es- 
pecially for  the  purpose  of  raising  funds  for 
the  Tacoma  Sailors'  and  Soldiers'  andi- 
torlum  to  be  built  by  the  citizens  of  the  dty 
of  Tacoma  in  memoi^  of  the  soldiers  and 
sailors  of  the  northwest,  Ilrlng  or  dead, 
who  serred  our  cotintry  in  defending' us,  our 
homes  and  the  world  civilization  in  the  late 
World  War."  Dpon  its  organization  It  pro- 
cored  from  the  dty  coimdl  of  Tacoma  per- 
mission to  ezduslvely  occupy  portions  of  cei^ 
tain  designated  streets  and  alleys  in  the  dty 
with  wooden  structures  daring  eight  days 
commencing  June  80  and  ending  July  7, 1019, 
to  oiable  it  to  carry  on  the  celebration,  which 
included  Tarious  shows,  exhibitions  and 
amusements.  Iii  giving  its  permission  the 
dty  coundl  required  that  Immediately  after 
July  7  all  ftoces  and  other  structures  should 
be  removed,  of  whldi  permission  and  condi- 
tloii  the  appellants  had  no  actual  notice. 
Pursuant  to  the  plans  of  the  corporation  and 
permission  given  by  the  city  certain  build- 
ings, booths  and  fences  were  erected  by  the 
corporation  upon  the  streets  and  alleys  desig- 
nated. Upon  request  of  the  corporation  the 
City  liumber  Company  and  the  Hunt  ft  Mot- 
tet  Company  during  the  month  of  June  fur- 
nished material  that  was  used  in  the  bnild- 
in0B  and  fences,  tot  whidi  they  have  not 
been  fully  paid.  The  only  sources  which  the 
corporation  had  for  the  payment  of  its  ob- 
ligations was  its  receipts  for  admission  to 
the  show  grounds  and  other  fbes  and  charges 
collected  from  exhibitors,  and,  those  being 
Insuffldent,  it  became  insolvent,  and  at  the 
salt  of  a  creditor  a  temporary  receiver  was 
appointed  on  July  &,  1919,  and  it  appears  a 
permanent  receiver  was  appointed  on  July 
16,  1Q19.  In  the  month  of  July  the  receiver, 
imder  direction  of  the  court,  sold  the  struc- 
tures and  fendng  fbr  $1,682.70  (greater  than 
appellants'  two  cliLlms)  to  sundry  jtetaOBB, 
who  tore  down  and  removed  them  from  the 
Btneets  and  alleys.  The  receiver  has  on 
band,  belonging  to  the  instdvent  estate^  morQ 
than  enough  money  to  pay  appellants'  daims 
In  full.  Neither  of  the  ai^ellants  flled  in  tbb 
o£Bce  at  the  auditor  of  Pierce  county  any 
claim  of  lien  upon  the  structures  and  build- 
ing, but  each  did  file  its  dalm  with  the  re- 
ceiver within  90  days  after  the  cessation  of 
the  delivery  of  the  material  furnished  by 
It;  daiming  a  prefa«noe  right  out  of  the 
funds  realized  from  the  sale  of  the  buildings 
and  structures. 

The  lands  upon  which  tlie  strhctures  were 
erected  were  parts  of  the  strieets  of  Tacoma, 
iQKMi  which  no  lien  could  be  asserted,  but  it 


was  otherwise  with  the  structures,   under 
section  1146,  Kern.  Code,  which  provides: 

"When,  for  any  reason  the  title  or  interest 
in  the  land,  upon  which  the  property  subject 
to  the  lien  is  situated  cannot  be  subjected  to 
the  lien,  the  court  may  order  the  sale  and  re- 
moval from  the  land  of  the  property  subject 
to  the  lien  to  satisfy  the  lien." 

It  is  the  contention  of  appellants  that  the 
court  through  its  receiver  having  sold  the 
buildings  to  persons  who  tore  them  down  in 
order  to  remove  the  material,  within  the  90 
days  in  which  appellants  were  entitled  to 
file  thdr  daims  with  the  county  auditor, 
entitled  them  thereafter,  if  within  the  statu- 
tory period  of  00  days,  to  file  their  claims 
with  the  receiver  against  the  fund  derived 
from  the  sale  of  the  buildings,  with  the  like 
effect  of  priority  of  payment  out  of  that  fund 
88  If  their  claims  had  been  flled  with  the 
county  audit{nr  prior  to  the  appointment  of 
a  receiver. 

Upon  the  subject  of  liens  of  medianics  and 
materialmen  section  1134,  Rem.  Code,  pro- 
vides: 

"No  lien  created  by  this  diapter  shall  exist, 
and  no  action  to  enforce  the  same  shall  be 
maintained,  unless  within  ninety  days  from  the 
date  of  the  cessation  of  the  performance  of 
such  labor  or  of  the  furnishing  of  such  mate- 
rials, a  daim  for  such  lien  shall  be  filed  for 
record  as  hereinafter  provided,  in  the  oflSce  of 
the  county  auditor  of  the  county  in  which  the 
property,  or  some  part  thereof  to  be  affected 
thereby,  is  situated." 

The  right  Of  the  Uea  being  statutory,  it 
is  apparent,  by  the  very  terms  of  the  law, 
that  it  shall  not  exist  unless  within  90  days 
after  the  cebsation  of  the  furnishing  Of  the 
material  a  clalift  shall  be  flled  for  record 
with  the  county  auditor,  and  hence  in  the 
present  case  no  lien  ever  did  exist.  But,  as 
already  stated,  it  is  claimed  that,  appellants' 
right  of  00  days'  time  in  whidi  to  file  their 
claims  with  the  county  auditor  having  been 
intercepted  by  the  court  and  Its  receiver's 
sale,  "there  was  nothing  for  daimants  to 
file  against,  other  than  the  fund  ih  the  hands 
of  the  court  realized  from  the  sale  of  the 
stractiires,"  and  that  their  priority  of  pay- 
ment should  be  protected  by  the  course  they 
hav«  taken.  Appellants  dte  Central  Trust 
Co.  v.  Tbxa^  etc.,  Ry.  Co.  (C.  C.)  28  Fed. 
673,  where,  in  a  Aiort  opinion  delivered 
orally,  it  was  said : 

"Where  parties  are  entitlsd  to  a  lien,  and  can 
secure  it  by  certain  proceedings  mider  the  stat'- 
utes  of  the  state,  they  are  not  required  to  go 
to  the  expense  of  such  proceedings,  but  this 
court  will  treat  it  as  though  all  needful  steps 
had  been  taken  to  establish  the  lien." 

The  lien  law  of  Missouri  under  considera- 
tion In  that  case  did  not  contain  any  pro- 
hibitory language  such  as  is  found  in  our 
statute,  and  in  addition,  while  the  opinion 
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Is  not  clear  upon  the  subject,  it  appears  that 
the  court  In  a  receivership  case  was  but 
approving  the  master's  actloi)  In  allowing  a 
preference  at  a  date  when  If  disallowed  the 
claimant,  yet  had  time  to  file  hla  notice  of 
claim  within  the  time  provided  by  statute 
upon  property  still  In  existence  upon  which 
the  material  bad  been  furnished. 

Next,  the  case  of  Commonwealth  Roofing 
C!o.  V.  North  American  Trust  Co.,  135  Fed. 
984,  68  C.  C.  A.  418,  Is  relied  on  by  appel- 
lants. It  was  a  case  under  the  New  Hamp- 
shire statute.  The  statute  provided  that  the 
furnishing  of  material  ipso  facto  gave  the 
lien,  wherefrom  the  lienor  did  nothing  to  en- 
force his  rights  until  and  except  by  attach- 
ment proceedings  within  a  specified  time. 
Prior  to  tho  expiration  of  the  time  within 
whidi  attachment  proceedings  might  have 
be&a  had  a  receiver  was  appointed,  who  took 
charge  of  the  properly,  and  the  court  held 
the  proper  remedy  of  the  lienor  to  protect 
his  priority  was  In  the  receivership  proceed- 
ings, under  the  rule  that  the  appointment  of 
a  receiver  does  not  divest  the  property  of 
prior  existing  liens,  but  aftects  them  only 
in  the  manner  and  time  of  their  enforce- 
ment It  was  a  case  in  which  "there  were 
existing,  completed  liens  on  April  20,  1903, 
when  the  receiver  was  appointed,"  In  the 
opinion  it  was  remarked: 

"It  should  be  observed  that  the  statute  which 
we  have  quoted  makes  no  requirement,  as  do 
the  statutes  of  some  states,  to  the  effect  that 
giving  or  filing  a  notice  is  a  condition  precedent 
to  the  creation  of  a  lien.  What  might  be  the 
effect  of  such  a  requirement  we  have  no  occa- 
sion to  consider." 

The  case  of  Berwtnd-White  Coal  Mining 
Co.  T.  Metropolitan  S.  S.  Co.  (C.  0.)  166  Fed. 
78Z,  cited  by  appellants,  was  a  case  of  a 
maritime  lien  created  under  a  statute  of  New 
Jersey,  which  provided  for  a  completed  lien 
upon  any  ship  or  vessel,  her  tackle,  etc., 
simply  upon  the  doing  of  any  work  or  the 
furnishing  of  material  or  supplies  for  the 
building,  repairing,  fitting,  furnishing,  or 
equipping  such  ship  or  vessel,  and  providing 
the  Uen  should  continue  imtil  paid. 

The  cases  of  Totten  &  Hogg  Iron,  etc., 
Co.  V.  Muncie  Nail  Co.,  148  Ind.  372,  47  N. 
B.  704,  and  Link  Belt  Machinery  Co.  t. 
Hughes,  174  111.  155,  51  N.  B.  (111.)  179, 
dted  by  appellants,  simply  hold,  as  stated  in 
the  first  of  those  cases: 

"If  appellant  bad  acquired  a  lien  upon  the 
mill  and  other  property  of  appellee,  such  lien 
could  not  be  lost  by  the  subsequent  appointment 
of  the  receiver." 

But  such  cases  are  not  In  point  here,  where 
no  lien  had  been  acquired,  or,  as  our  statute 
puts  it,  "existed,"  at  the  time  of  the  appoint- 
ment of  the  receiver.  The  only  authority 
found  for  the  lien  in  this  state  is  contained 


In  the  statutes;  and,  In  order  to  entitle  one 
to  the  lien  at  aU,  the  same  must  be  perfect- 
ed according  to  the  statute. 

[1]  "The  appointment  of  a  receiver  does 
not  alter  or  affect  the  rights  of  the  parties 
to  property,  or  give  to  or  take  from  them  any 
liens  they  have  acquired  or  are  entitled  to." 
Witbrow  Lumber  Co.  v.  Glasgow  Investment 
Co.,  101  Fed.  863,  42  C.  C.  A.  61,  and  cases 
cited.  It  in  no  way  prevents  one  from  filing 
his  claim  of  lien  In  the  office  of  the  county 
auditor.  It  only  changes  the  procedure,  and 
possibly  postpones  the  collection. 

[2]  In  the  present  case,  ai>pellants'  loss  of 
priority  of  payment  out  of  the  insolvent 
estate  Is  traceable  to  neglect  to  take  care 
of  themselves.  The  losses  they  suffer  are 
those  which  ordinary  care  would  have  pre- 
vented. Lack  of  actual  knowledge  of  the 
condition  Imposed  by  the  city  that  the  struc- 
tures on  the  streets  should  be  removed  im- 
mediately after  July  7  is  not  so  imi>ortant, 
for  manifestly  inquiry  of  the  officers  of  the 
corporation  staging  the  celebration,  <w  In- 
quiry at  the  city  hall,  would  have  disclosed 
the  condition,  and,  besides,  the  very  fact 
that  the  structures  were  built  upon  public 
streets  of  the  city  was  a  constant  and  lively 
suggestion  that  the  occuiiancy  was  transient 
and  fleeting.  Nevertheless,  appellants  stood 
by,  after  ceasing  to  furnish  material  on  June 
90,  until  the  court  in  protection  of  the  rights 
of  other  creditors  of  the  insolvent  corpora- 
tion appointed  a  temporary  receiver  on  July 
9,  until  a  permanent  receiver  was  atqwinted 
on  July  16,  through  whom  a  sale  was  after- 
wards made  by  direction  of  the  court,  with- 
out having  filed  their  claims  In  the  auditor's 
office.  The  right  of  the  city  to  the  use  of 
Its  streets  and  the  rights  of  other  creditors 
are  not  to  be  thus  subordinated  to  the  delay 
and  will  of  al)pellant8,  who  seek  to  have  a 
court  of  equity  relieve  them  from  their  fail- 
ure to  comply  with  the  mandatory  terms  of 
the  statute  in  the  face  of  ample  unimproved 
opportunity  to  do  so.  App^lants'  situation, 
under  the  circumstances  existing  here,  is  an- 
alogous to  that  of  one  who,  having  the  right 
and  ample  opportunity  to  take  steps  essen- 
tial to  create  a  lien,  fails  to  do  so  because 
of  the  appointment  of  a  receiver,  through 
which  proceedings  alone  he  attemirts  to  as- 
sert a  priority,  of  which  situation  it  was 
well  said  upon  a  rehearing  in  the  case  of 
Witbrow  Lumber  Co.  v.  Olasgow  Investment 
Co.,  106  Fed.  86S.  45  C.  0.  A.  S21. 

"The  court  cannot,  upon  the  theory  of  keep- 
ing alive  a  right  to  secure  an  inchoate  or  in- 
cipient lien,  create  one.  •  •  •  Petitioner's 
contention  would  lead  to  this  restilt — ^that  it 
would  be  entirely  unnecessary  to  file  a  mechan- 
ic's lien  in  any  case  where  a  suit  was  institut- 
ed involving  the  administration  of  property  up- 
on which  a  lien  was  sought  to  be  eatablished. 
This  would  be  a  dangerous  precedent  to  set, 
and  would  be  far-reaching  in  its  effect." 
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Upon  the  whole  record  we  are  satlsfled  the 
judgment  denying  appellants  any  priority, 
but  establishing  their  claims  as  those  of  com- 
mon creditors,  was  right,  and  the  judgment 
Is  affirmed. 

HOLCOMB,  O.  J.,  and  PARKER,  MACK- 
INTOSH, and  MAIN,  JJ.,  concur. 


(m  Wasb.  45) 

BAILEY  St  al.  v.  HENNESSEY.    (No.  15766.) 

(Supreme  Court  of  WaaUngton.    Aug.  8, 1020.) 

1.  Easement*  ®=>I5— How  easements  by  lmpll< 
cation  are  created;  "Implied  easement." 

Easements  by  implication  arise  where  prop- 
erty has  been  held  in  a  unified  title,  and  during 
such  time  an  open  and  notorious  servitude  has 
apparently  been  impressed  upon  one  part  of 
the  estate  in  favor  of  another  part,  and  such 
servitude,  at  the  time  that  the  unity  of  title 
has  been  dissolved  by  a  division  of  the  property 
or  a  severance  of  the  title,  has  been  in  use  and 
is  reasonably  necessary  for  the  fair  enjoyment 
of  the  portion  benefited  by  such  use. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Im- 
plied Basement] 

2.  Easements  ®=3 15— Considerations  In  deter, 
mining  whether  easement  by  Implloatloa  has 
arisen. 

In  detemrining  whether  there  is  an  ease- 
ment by  implication,  it  is  necessary  to  determine 
the  extent  of  the  use,  the  character  and  the 
surroundings  of  the  property,  the  relationship 
of  the  parts  separated  to  each  other,  and  the 
reason  for  giving  such  construction  to  the 
conveyances  as  will  make  them  effective  ac- 
cording to  what  must  have  been  the  real  iateikt 
of  the  parties. 

S.  Easements  «a> IS— Owner  held  to  have  Im- 
plied Msemeat  In  use  of  driveway  In  rear  of 
adjoining  building. 
Where  common  grantor  of  adjoining  lots 
erected  store  buildings  on  the  lots,  without  pro- 
viding front  entrances  for  trucking,  and  left 
driveway  in  rear  to  be  used  for  such  purpose, 
and  where  driveway  was  so  used  for  14  years 
after  ownership  of  the  buildings  became  vested 
in  different  persons,  owner  of  one  Duudlng,  who 
was  engaged  in  the  hay,  grain,  and  feed  busi- 
ness, had  implied  easement  in  use  of  driveway 
in  reor  of  adjoining  building;  such  driveway  be- 
ing reasonably  necessary  to  the  convenient  and 
comfortable  enjoyment  of  his  property. 

Department  1. 

Appeal  from  Superior  Court,  Asotin  Coun- 
ty ;  Chester  F.  Miller,  Judge. 

Action  by  E.  J.  Bailey  and  others  against 
EUen  M.  Hennessey.  Decree  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

Leo  McCarty,  of  Lewlston,  Idaho,  and  H. 
Ia.  Post,  of  Asotin,  for  appellant. 
B.  J.  Doyle,  of  Clarkston,  for  respondents. 


MACKINTOSH,  J.  The  fllcts  in  this  case 
as  they  are  disclosed  by  the  record  can  be  no 
better  stated  than  they  are  tn  the  findings 
of  the  trial  Judge,  and  we  will  therefore 
qnote  findings  Nos.  4  to  15,  inclusive: 

"(4)  That  on  February  13,  1902,  Nellie  S. 
Ramsey  became  the  owner  of  lot  1,  block  9, 
Clarkston,  Asotin  county,  state  of  Washington. 

"(5)  That  prior  to  March  22, 1904,  she  erect- 
ed on  said  lot,  facing  Sycamore  street,  on  the 
south  line  of  said  lot,  two  store  buildings  and  a 
hotel,  esch  of  which  buildings  extended  back 
to  within  10  feet  of  the  north  boundary  line  of 
said  lot,  leaving  a  10-foot  alley  or  driveway 
along  the  entire  north  boundary  line  of  said  lot. 

"(6)  That  on  and  prior  to  March  22,  1904, 
this  10-foot  strip  was  used  by  the  lessees  and 
occupants  of  said  building  and  the  owner  as  a 
driveway  to  reach  the  rear  of  said  buildings,  and 
in  the  unloading  of  merchandise  and  furniture 
at  the  back  entrance  of  said  buildings. 

"(7)  That  said  buildings  were  erected  with 
regular  store  and  front  entrances  on  Sycamore 
street,  and  that  said  store  buildings  were  erect- 
ed with  rear  doors  and  platforms  with  refer- 
ence to  said  10-foot  alleyway,  and  that  the  floors 
of  said  buildings  were  constructed  for  the  use 
of  the  entrances  on  Sycamore  street,  as  store 
entrances,  and  the  entrances  on  the  alley  for 
receiving  and  unloading  merchandise  and  fomi- 
tnre  from  said  store  buildings. 

"(8)  That  said  driveway  was  apparent  and 
obvious  and  has  been  continually  used  from 
the  time  that  the  first  building  was  erected,  up 
and  to  October  S,  1918,  when  the  defendant  con- 
structed a  fence  and  obstruction  across  said 
alleyway,  immediately  following  which  this  ac- 
tion was  instituted  to  restrain  the  defendant 
from  interfering  with  the  use  of  said  alley 
way  as  such  alley. 

"(9)  That  said  driveway  Is  necessary  for  the 
convenient  and  comfortable  enjoyment  of  said 
store  buildings  as  they  existed  ou  ana  prior  to 
March  22,  1004,  and  has  continued  as  necessary 
for  the  convenient  and  comfortable  enjoyment 
of  the  same  ever  since  said  time. 

"(10)  That  on  March  22,  1004,  the  said  NeUle 
S.  Ramsey  deeded  the  east  40  feet  of  lot  1, 
block  0,  Clarkston,  to  William  McCarrolI,  the 
predecessor  in  title  to  the  plaintiSs  in  this  ac- 
tion. 

<'(11)  That  in  October,  1908,  said  Nellie  S. 
Ramsey  deeded  the  west  87^  feet  of  said  lot 
1,  being  the  remainder  of  said  lot,  to  J.  E.  Hen- 
nessey, the  predecessor  in  title  to  the  defendant 
tn  this  action. 

"(12)  That  since  some  time  prior  to  March 
22,  1004,  and  up  to  October  3,  1918,  said  drive- 
way was  continuously  used  by  the  plaintiffs  and 
their  predecessors  in  interest  as  such  driveway, 
and  was  at  all  times  necessary  to  the  convenient 
and  comfortable  use  and  enjoyment  of  the  said 
buildings. 

"(13)  That  on  October  8,  1016,  the  defend- 
ant obstructed  said  driveway  by  building  across 
the  same,  and  has  since  continued  to  obstruct 
the  same. 

"(14)  That  for  14  years  prior  to  the  obstruc-. 
tlon  of  said  driveway  the  plaintiffs  and  their 
predecessors  in  interest  have  openly  used  end 
continuously  used  the  said  driveway  in  loading 
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and  nnlaading  merdiandla*  and  furniture  at 
the  rear  entrance  of  said  building  and  hauling 
such  goods  by  such  conveyancea  out  of  said 
buildings  through  said  alley. 

"(.15)  That  since  the  erection  of  said  build- 
ings all  of  said  buildings  have  been  used  as 
store  and  business  buildings." 

Tbe  court  having  entered  a  decree,  in  con- 
formity with  the  prayer  of  the  complaint, 
that  the  respondents  have  the  use  of  the  al- 
leyway, and  that  the  appellant  be  forever 
enjoined  and  restrained  from  placing  any 
obatrnctlons  therein,  or  preventing  the  tree 
use  thereof,  the  defendant  has  appealed. 

Much  of  the  discussion  In  the  briefs  and 
oral  argument  of  the  appellant  can  be  dis- 
posed of.  If  we  first  clearly  establish  in 
onr  miads  exactly  what  is  being  contended 
for  in  this  action.  This  is  not  an  action 
claiming  a  private  way  of  necessity,  nor  is  it 
an  action  seeking  to  establish  a  public  way 
by  open,  notorious,  and  contlnned  public  use 
for  oyer  7  years,  .nor  is  it  an  action  to  estab- 
lish a  private  eas^nent  by  prescription ;  but 
it  is  a  claim  by  the  respondents  of  a  right  to 
use  this  alleyway  as  an  easement  "necessary 
for  the  convenleat  and  comfortable  enjoy- 
ment of  the  property  as  it  existed  when  the 
severance  was  made,"  and  that  the  common 
owner,  in  1904,  erected  buildings  on  the  en- 
tire lot  then  owned  by  her  with  reference  to 
the  use  of  this  disputed  strip  as  an  alley-~ 
tlie  buildings  haying  been  constructed  so  that 
they  would  require  a  complete  lowering  of 
all  tbe  floors  if  the  alley  could  not  be  used, 
and  thereafter  sold  the  buildings  with  tbe 
nse^of  the  alleyway  as  an  Induconent  enter- 
ing into  the  sale,  and  as  an  advantage  con- 
nected with  the  pr<H>erty  sold,  that  thereby 
an  easement  liad  been  created  of  which  the 
plaintifls  can  assert  the  benefit.  In  other 
words,  we  are  here  dealing  with  only  an 
easement  by  implication,  to  whidi  rules  of 
law  different  from  those  of  easement  by  pre- 
scription, or  public  easemebts,  or  private 
rights  of  way  of  necessity,  are  applicable. 

[1]  Easements  by  Implication  arise  where 
property  has  been  held  in  a  unified  title,  and 
during  such  time  an  open  and  notorious  serv- 
itude has  apparently  been  Impressed  upon 
one  part  of  the  estate  In  favor  of  another 
part,  and  such  servitude,  at  the  time  that 
the  unity  of  title  has  been  dissolved  by  a  di- 
vision of  the  property  or  a  severance  of  the 
title,  has  been  in  use  and  Is  reasonably  nec- 
essary for  tbe  fair  enjoyment  of  tbe  poi^ 
tion  benefited  by  sudi  use.  The  rule  then 
is  that  upon  such  severance  there  arises,  by 
implication  of  law,  a  grant  of  the  right  to 
continue  such  use. 

[2]  In  determining  whether  the  f&cts  of  a 
particular  case  bring  It  within  tbe  applica- 
tion of  this  rule,  It  la  necessary  to  deter- 
mine the  extent  of  the  use,  the  character, 
and  the  surroundings  of  the  property,  the  re- 
lationship of  the  parts  separated  to  each  oth- 


er, and  the  reason  for  giving  such  construc- 
tion to  the  conveyances  as  will  make  them 
effective  according  to  what  must  liave  been 
the  real  Intent  of  the  parties:  the  founda- 
tion of  tbe  rule  being  that  there  shall  be 
held  to  have  been  included  in  tbe  convey- 
ances all  the  rights  and  privileges  which 
were  Inddefit  and  necessary  to  the  reasona- 
ble enjoyment  of  tbe  thing  granted,  practi- 
cally in  the  same  condition  in  which  the  en- 
tire property  was  received  from  the  grantor. 
Some  courts  have  said  tliat  these  ease- 
ments are  granted  on  the  principle  of  estop- 
pel; that  is,  that  the  grantor  cannot  dero- 
gate from  his  own  grant.  Other  courts  have 
based  the  right  upon  the  presumption  that 
the  parties  have  made  and  received  the  con- 
veyance, having  In  view  the  condltioii  of  the 
property  as  it  actually  was  at  the  time  of  the 
sale,  and  that  therefore  neither,  without  -the 
consent  of  the  other,  can  change  tbe  apea 
and  apparent  condition  to  the  detriment  of 
tbe  other.  Oogawell  v.  Oogswell,  81  Wash. 
815,  142  Pac.  655. 

"If  the  owner  of  land  has  artificially  created 
upon  the  property  a  condition  which  is  favorable 
to  one  portion  of  his  property,  and  then  sella 
that  portion,  the  grantee  will  take  it  with  the 
right  to  liave  that  favorable  condition  contio- 
ued.  •  •  •  Upon  the  severance  of  the  heri- 
tage a  grant  will  be  implied  of  all  those  con- 
tinuous and  apparent  easements  which  had  in 
fact  been  used  by  the  owner  during  the  unity." 
Nicholas  v.  Chamberlain,  2  Croke'a  K.  B.  Bep. 
121. 

Three  tbingf  are  regarded  as  essential  to 
create  an  easement  by  implication: 

yirst,  "a  separation  of  the  title;  second,  that 
before  the  separation  takes  place  the  use,  which 
gives  rise  to  the  easement,  shall  have  been  ao 
long  continued  and  so  obvious  or  manifest  aa  to 
show  that  it  was  meant  to  be  permanent;  and, 
third,  that  the  easement  shall  be  necessary  to 
the  beneficial  enjoyment  of  the  land  granted  or 
retained."    »  B.  O.  L,  767. 

[S]  E^sramlnlng  the  testimony  In  this  case 
to  determine  whether  these  three  require- 
ments have  been  made,  we  find:  First,  that 
there  was  a  unity  of  title.  In  190C2  Mrs. 
Bamsey  acquired  title  to  what  are  now  tb« 
dominant  and  servient  tenements.  In  1S(M 
she  conveyed  a  porticm  which  is  now  the 
property  of  the  respondents,  and  in  1908  con- 
veyed the  balance,  which  is  the  property  <rf 
tbe  appellant  Second,  that  Mrs.  Bamsey, 
during  her  ownership,  erected  buildings  up- 
on both  portions  of  tbe  property ;  their  erec- 
tion being  with  a  view  to  the  use  of  tbe  al- 
leyway, and  the  testimony  shows  that  such 
use  could  not  have  been  intended  as  a  tem- 
porary convenience,  but  that  tbe  servltnde 
Impressed  was  Intended  to  be  of  a  permanent 
character,  and  was  notorious,  and  plainly 
visible.  From  this  the  court  baa  the  rl^t 
to  determine  that  Mrs.  Bamsey  intended 
tbe  servitude  to  be  preserved,  abd  It  was 
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erldently  neceosary  to  the  oonTenlent  enjoy- 
ment of  tbe  property.  The  evidence  also  dls- 
closee  that  thla  had  been  continuous  from 
1904  untU  1918.  Third,  the  evidence  dis- 
closes that  the  eaaement  is  necessary  to  tbe 
beneficial  enjoyment  of  the  lands  granted. 
Though  tbe  courts  are  not  nnanlmous,  the 
majority  rule  Is  that  the  necessity  need  not 
be  a  strict  necessity,  but  need  only  be  a  rea-: 
sonable  necessity,  and  that  degree  of  neces- 
sity la  sufficient  which  merely  renders  the 
easement  essential  to  the  convenient  or  com- 
fortable enjoyment  of  the  property  as  it  ex- 
isted when  the  severance  took  place. 

We  have  not  heretofore  been  called  upon 
to  determine.  In  questions  of  easements  by 
implication,  what  degree  of  necessity  is  re- 
quired ;  but  the  question  has  arisen  in  cases 
involving  other  sorts  of  easements,  and  we 
have  adopted  the  interpretation  Just  stated, 
•and  there  is  no  reason  why  a  stricter  one 
should  be  applied  in  cases  of  this  nature 
SdiumaCher  v.  Brand,  72  Wash.  B4S,  ISO  Paa 
1148;  State  ex  tel.  Mountain  Timber  C!o.  v. 
Superior  C!ourt,  77  Wash.  585,  137  Pac.  994 ; 
State  ex  rel.  Stephois  v.  Superior  Court,  190 
Pac.  234,  and  cases  there  cited.  We  have 
held  that  a  right  of  way  by  implication 
arises  only  from  necessity,  and  never  from 
convenirace,  but  have  not  established  here- 
tofore the  measure  of  such  necessity.  Jemo 
V.  Tourist  Hotel  Co.,  55  Wash.  595,  104  Pac. 
820,  30  L.  R.  A.  (N.  S.)  926,  10  Ann.  Oas. 
1190;  Roe  V.  Walsh,  76  Wash.  148,  136  Pac. 
1031,  138  Pac.  1146. 

The  testimony  shows  that  the  business  of 
respondents  cannot  properly  be  carried  on 
by  using  tbe  sidewalk  in  front  for  the  pur- 
pose of  taking  in  and  out  hay,  grain,  and 
feed  (the  respondents  being  engaged  in  that 
line  of  business);  that  the  buildings  were 
not  BO  constructed  as  to  permit  of  pr9per  in- 
gress and  egress  through  the  front  entrance 
for  tracking ;  that,  if  respondents  were  com- 
pelled to  use  the  front  entrance,  they  would 
be  handicapped  in  their  dealings  with  the 
public;  that  the  buildings  can  be  convoiient- 
ly  used  only  by  a  rear  entranoe,  and  were 
constructed  for  the  purpose  of  using  tbe  al- 
leyway in  connection  with  such  entrance, 
and  that  dosing  the  alleyway  would  result 
In  a  detriment  to  the  public  and  a  deprecia- 
tion of  tbe  value'  of  the  building;  and  that 
It  is  essential  to  the  respondents'  business  to 
have  certain  facilities  for  carrying  it  on,  and 
that  a  rear  entrance  is  one  of  those  facili- 
ties. 

Under  all  ,tbe  testimony,  it  is  clear  that  a 
reasonable  necessity  exists  for  the  perpetu- 
ation of  a  condition  existing  at  the  time  of 
the  severance  of  the  estate,  and  which  has 
been  in  continuous,  open,  and  apparent  use, 
and  acquiesced  in  by  all  parties  interested, 
for  a  long  term  of  years.  The  facts  of  the 
case  bring  it  within  the  requirements  of  the 
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rule  we  have  stated,  and  the  t^lal  court  was 
correct  in  determining  that  an  easement  by 
implication  existed  and  was  impressed  upon 
the  servient  tenement  owned  by  the  appel- 
lant 
The  Judgment  and  decree  will  be  affirmed. 

HOLCOJIB,  C.  J.,  and  PARKER,  MAIN, 
and  MITCHKLI^  JJ.,  concur. 


(UZ  Wach.  UO) 
DOONAN  V.  ROSSI.    (No.  tSSSt.) 

(Supreme  Court  of  Washington.    Aug.  10, 
1920.) 

1.  Bills  aad  HOtes  «=9923— Evidence  held  to  •<- 
tabllsh  prima  facie  case  In  action  on  travelers' 
checks. 

In  an  action  by  a  transferee  on  travelers' 
checks,  in  which  payee,  being  sabBtitated  ai  de- 
fendant In  place  of  bank  which  had  iaaued 
checks,  claimed  that  be  had  lost  them,  and  for 
that  reason  had  stopped  payment,  evidence 
showing  that  payee  had  indoraed  auch  checks  or 
similar  checks  to  plaintiff's  tranaferor  held  to 
establlah  prima  facie  case  for  plaintiff. 

2.  Intoxicating  llquara  «3>329(l)— Person  tak- 
ing travelers'  oheoks  la  payment  for  liquor 
may  reocver  thereon. 

That  aeller  of  intoxicating  liqnora  knew  or 
ahould  have  known  that  Uqnor  was  to  be  taken 
into  other  atate  and  sold  in  violation  of  law 
did  not  prednde  him  from  recoverfaig  on  trav- 
elers' checks  accepted  in  payment  for  Uqnor,  on 
the  groond  that  the  transaction  waa  against 
pnblic  policy. 

Department  SL 

Appeal  from  Superior  Ciourt,  Spokane 
County. 

Action  by  W.  F.  Doonan  against  R.  Rossi, 
substituted  by  order  of  court  for  the  Old  Na- 
tional Bank  of  Spokane,  Wash.  Judgment  of 
dismissal,  and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

Allen,  Winston  &  Allen,  of  Sitokane,  for  ap- 
pellant 
Chas.  P.  Lund,  of  Sp<Aane,  for  respondent 

TOLMAN,  3.  Appellant,  as  plaintiff, 
brought  this  action  against  the  Old  National 
Bank  to  recover  $500  evidenced  by  seven 
travelers'  checks  issued  by  it  to  R.  RossL 
By  stipulation  Rossi  was  substituted  for  the 
bank  as  defendant  and  be,  and  not  the  bank, 
will  be  hereinafter  referred  to  as  the  re- 
spondent At  the  close  of  plaintiff's  case  the 
trial  court  sustained  a  motion  to  dismiss  the 
action  because  of  the  insufficiency  of  the  ev- 
idence, and  this  appeal  followed. 

It  fairly  appears  from  the  evidence  intro- 
duced that  on  October:  17.  1918,  the  Old  Na- 
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tlonal  Bank  Issued  to  respondent  seven  trav- 
elers' checks,  three  for  $100  each,  and  four 
for  $50  each,  all  payable  to  the  order  of  re- 
spondent A  little  later  In  the  same  month 
these  same  checks  were,  by  one  Frank  War- 
ren, delivered  to  appellant  at  Troy,  Mont.,  as 
part  of  the  purchase  price  of  certain  whisky 
then  sold  and  delivered  by  appellant  to  War- 
ren. Appellant  was  engaged  lawfully  In  the 
liquor  business  In  Montana,  having  a  license 
under  the  laws  of  that  -state  then  In  force, 
and  neither  inquired  not  knew  that  the  liq- 
uor was  to  be  brought  to  Washington  In  vio- 
lation* of  its.  laws,  though  there  is  enough  in 
the  record  to  indicate  that  he  might  very 
well  have  suspected  Warren  of  such  intent 
Thereafter  respondent  stopped  payment  on 
the  checks,  and,  when  presented  in  due  course, 
payment  was  refused. 

[1]  At  the  time  in  question  Warren  was 
conducting  a  garage  in  the  city  of  Spokane, 
and  respondent  either  kept  bis  automobile 
there  or  had  it  there  for  repairs.  Two  wit- 
nesses testified  that  respondent  was  frequent- 
ly at  Warr«>'s  garage  and  for  several  days 
had  tried  to  get  different  men  to  take  his  au- 
tomobile and  go  to  Montana  for  liquor,  and 
finally,  after  several  attempts,  he  induced 
Warren  to  agree  to  go,  on  the  understanding 
that  respondent  would  furnish  the  ear  and 
the  money,  and  the  profits  derived  from  ft  re- 
sale of  the  liquor  would  be  equally  divided. 
Both  of  these  witnesses  testified  in  detail 
that  respondent,  In  the  garage  ottice,  produc- 
ed these  or  similar  checks,  indorsed  or  coun- 
tersigned them,  and,  having  done  so,  said,  in 
effect,  that  he  had  signed  his  name  on  the 
wrong  line,  but  that  the  checks  would  be 
good  anyway,  and  delivered  them  all  to  War- 
ren for  the  purpose  already  Indicated.  An- 
other witness  testified  to  a  portion  of  this 
conversation  heard  by  him  and  further  tes- 
tified that,  after  Warren  returned  from  Mon- 
tana, he  and  respondent  had  a  dispute  over 
their  settlement,  and  respondent  told  War- 
ren that,  unless  he  received  $150  more,  be 
would  stop  payment  on  the  checks.  To  state 
these  facts  Is  suflldent  to  show  that  there 
was  ample  evidence  in  connection  with  the 
checks  themselves,  and  the  signatures  which 
they  bear,  to  make  a  prima  facie  case  and 
pat  apon  the  respondent  the  burden  of  es- 
tablishing his  afilrmative  defense,  which  was 
that  be  did  not  deliver,  assign,  or  counter- 
sign the  checks  to  any  perscoi,  or  at  all,  and 
that  while  the  checks  were  In  his  possession, 
payable  to  himself,  he  lost  them  from  his 
pocket  and  immediately,  and  (or  that  reason, 
stopped  payment 

The  respondent  urges  that,  even  though  the 
evidence  was  sufficient,  appellant  cannot  re- 
cover, '  because  he  knew  or  should  have 
Known  that  the  liquor  was  to  be  brought  in- 
to Washington  and  there  sold  in  violation  of 


the  law,  and  therefore  the  transaction  was 
against  public  policy  and  void. 

[2]  We  have  already  had  occasion  to  re- 
view the  authorities  upon  this  question,  and, 
after  finding  that  the  great  weight  of  author- 
ity is  to  that  effect  have  laid  down  the  rule: 

"We  are  therefore  of  the  opinion  that  where 
property  is  sold  absolutely  and  unconditiosal- 
ly,  mere  knowledge  on  the  part  of  the  vendor 
that  the  property  will  thereafter  be  sold  il- 
legally, or  applied  to  some  illegal  or  immoral 
use,  win  not  bar  an  action  to  recover  the  pur- 
chase price,  unless  it  is  a  part  of  the  contoact 
of  sale  that  the  property  shall  be  so  sold  or 
used,  or  unless  the  vendor  aids  or  participates 
in  the  illegal  objects  otherwise  than  by  the  mere 
act  of  makiDK  the  sale."  Washington  Liquor 
Co.  V.  Shaw,  38  Wash.  398,  80  Pac.  536,  report- 
ed  also  in  3  Ann.  Cas.  153,  where  an  exhaus- 
tive note  will  be  found. 

We  see  no  sufficient  reason  at  this  time  for 
a  departure  from  the  rule  there  stated. 

The  Judgment  of  the  trial  court  is  revers- 
ed, and  the  case  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  Iierein 
expressed. 

HOLCOMB,  C.  J.,  and  FULLEBTON, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 


(Ill  Wash.  EW) 

JOHN  R.  O'REILLY,  ine^  v.  TILLMAN  at  ix. 

(No.  1 5845.) 

(Supreme  C!oart  of  Washington.    .July  16, 
1920.) 

1.  Appeal  anil  error  €=3959(3)— Pleading  ^=> 
236(3)— Trial  amendments  matter  of  discre- 
tion with  trial  court 

Permitting  an  answer  to  be  amended  when 
a  cause  is  called  for  trial  is  a  matter  which  is 
largely  in  the  discretion  of  the  trial  court,  and, 
unless  the  appellate  court  can  say  that  that 
discretion  has  been  abused,  it  wUl  not  be  inter- 
fered with. 

2.  Pleading  «=>236(3)  —  Trial  eonrt  did  net 
abuse  discretion  In  permitting  amendment  of 
answer. 

In  an  action  to  have  a  deed  declared  a 
mortgage,  wherein  defendants  in  their  answer 
admitted  that  they  made  a  loan  to  the  plaintiff, 
held,  that  the  court  did  not  abase  its  discretion 
in  permitting  defendants  to  amend  the  answer 
when  cause  was  called  for  trial  so  as  to  with- 
draw the  admission  when  the  cause  was  called 
for  trial;  there  being  no  showing  that  the  plain- 
tiff was  misled  by  the  answer  as  amended,  or 
that  it  made  any  application  for  additional  time 
to  prepare  for  its  defense  thereto. 

3.  Mortgages  €=>32(2)  —  Question  whether 
deed  Is  a  mortgage  one  of  intent. 

When  it  is  sought  to  establish  that  a  deed 
is  in  fact  a  mortgage,  the  primary  question  is 
the  true  intent  as  it  is  to  be  gathered  from  the 
whole  transaction. 
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4.  MortgagM  «e»32(5)— There  must  be  debt 
OM*b<e  of  enforaament  to  create  relation  of 
mortgagor  and  mortgagoa. 
To  create  the  relation  of  mortgagor  and 
mortgagee,  it  is  eesential  tliat  there  should  be  a 
debt   capable    of    enforcement    by    action    and 
which  was  intended  to  be  secnred  by  a  mort- 
gage. 

9.  Mortgages  «3»l-4}noe  a  mortgage  always  a 
mortgage. 

An  instrument  once  a  mortgage  is  always  a 
mortgage. 

6.  Frauds,  statute  of  «=>74(2)— Oral  agree- 
ment that  grantor  oould  redeem  unenforcea- 
ble. 

An  oral  agreement  between  grantor  and 
grantee  in  a  deed  that  the  grantor  should  be  al- 
lowed one  year  in  which  to  redeem  or  take  back 
the  property  was  one  relating  to  real  property 
and  unenforceable  under  the  statute. 

DeiMrtment  1. 

Appeal  from  Superior  Court,  King  County ; 
Brerett  Smith,  Judge. 

Action  by  John  R.  O'Reilly,  Incorporated, 
against  Bert  O.  Tillman  and  Martha  M.  Till- 
man, his  wife.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

James  Klefer,  of  Seattle,  for  appellant 
Poe  &  Falknor,  of  Seattle,  for  respondents. 

MAIN,  J.  As  Indicated  by  the  allegations 
of  the  complaint,  this  was  an  action  to  com- 
pel the  reconveyance  of  certain  real  estate 
and  for  an  accounting  for  the  rents.  Issues, 
and  iiroflts  thereof.  The  action  was  In  effect 
one  to  have  the  defendants,  who  were  in 
poesesslMi  of  the  property  nnder  a  deed,  de- 
clared to  be  mortgagees.  In  the  answer  the 
defendants  had  admitted  making  a  loan  to 
the  plaintiff.  When  the  case  was  called  for 
trial,  they  asked  permission  to  amend  their 
answer  by  withdrawing  this  admission,  which 
was  granted.  The  case  proceeded  to  trial 
before  the  court  without  a  Jury,  and  at  the 
condnsion  of  the  plaintiff's  case  the  defend- 
ant moved  to  dismiss  the  acticm  because  a 
case  had  not  been  made  out  This  motion 
was  sustained,  and  the  Judgment  of  dismissal 
entered.  From  this  Judgment  the  plaintiff 
appeals.  The  appellant  is  a  corporation  or- 
ganized nnder  the  laws  of  this  state,  and  for 
convenience  will  be  referred  to  here  as  O'Reil- 
ly.   The  respondents  are  husband  and  wife. 

Appellant  was  the  owner  of  certain  real  es- 
tate in  the  city  of  Seattle  which  was  incum- 
bered by  two  mortgages.  On  December  18  it, 
having  further  obligations  to  meet,  made  a 
note  in  the  sum  of  $675,  payable  to  Tillman, 
due  30  days  after  date.  At  the  same  time  the 
appellant'  executed  a  statutory  ^warranty 
deed  naming  tha  respondents  as  grantee 
therein.  The  note  and  deed  were  not  deliv- 
ered to  the  respondents,  but  placed  In  escrow 
with  the  Darter  Hortoo  Trust  &  Savings 


Bank.  The  escrow  agreement  recites  that 
the  deed  and  note  are  to  be  delivered  to 
O'Reilly,  the  appellant  on  or  before  January 
17,  1919,  upon  the  condition  that  the  note  be 
paid  according  to  its  tenor.  The  directions 
to  the  escrow  holder  contained  the  following: 

"Yon  will  carry  out  instructions  as  stated 
above,  and,  if  not  complied  with  at  maturity,  re- 
turn said  deed  to  B.  O.  Tillman  and  said  note 
to  T.  B.  O'Reilly,  Inc." 

This  agreement  was  executed  on  December 
19, 1918,  and  signed  by  O'Reilly  and  Tillman. 
The  note,  when  It  became  due,  was  not  paid, 
and  a  30-day  extension  was  granted.  On 
February  18,  when  the  time  covered  by  the 
extension  expired,  the  parties  withdrew  the 
escrow,  the  note  was  returned  to  O'Reilly, 
and  the  deed  delivered  to  Tillman.  On  the 
same  date  the  deed  was  filed  for'  records 
When  these  papers  were  withdrawn,  a  second 
escrow  agreement  was  made  under  date  of 
February  18,  1919.  O'Reilly  at  this  time 
made  a  note  for  the  sum  of  1725  iwyable  to 
TUlman.  Tillman  and  wife  executed  a  quit- 
claim deed  covering  the  same  real  estate 
which  was  covered  In  the  prior  deed  from 
O'Reilly  to  them.  The  note  and  quitclaim 
deed  were  placed  in  escrow  with  the  same 
holder  as  in  the  former  agreement  This  es- 
crow recites  that  the  note  and  deed  on  or 
before  March  18, 1919,  was  to  be  delivered  to 
O'Reilly  upon  condition  that  the  note  was 
paid  according  to  its  tenor.  The  direction 
to  the  escrow  holder  was  as  follows: 

"Yon  will  carry  out  instructions  as  stated 
above,  and,  if  not  complied  with  at  maturity, 
return  said  note  to  John  R.  O'Reilly,  Inc.,  and 
said  deed  to  Burt  O.  or  Martha  M.  Tillman  on 
demand." 

On  March  17,  1919,  a  third  escrow  agree- 
ment was  entered  into.  At  this  time  a  note 
for  $700  executed  by  O'Reilly  and  payable  to 
Tillman  was  made.  The  note  was  placed  In 
escrow,  together  with  the  quitclaim  deed 
above  mentioned.  The  escrow  agreement  re- 
cites that  the  note  and  deed  are  to  be  deUv-. 
ered  to  O'Reilly  on  or  before  May  18,  1919, 
upon  the  condition  that  the  note  Is  paid  ac- 
cording to  its  tenor.  The  direction  to  the  es- 
crow holder  was  as  follows: 

"Xou  will  carry  out  instructions  as  stated 
above,  and,  if  not  complied  with  at  maturity, 
return  said  note  to  John  R.  O'Reilly,  Inc.,  and 
said  deed  to  Burt  O.  or  Martha  M.  Tillman." 

This  last  note  was  not  paid.  A  day  or  two 
before  May  18,  1919,  when  it  became  due,  the 
parties  withdrew  the  papers  from  escrow,  re- 
turned the  deed  to  Tillman,  and  the  note  to 
O'Reilly.  Soon  thereafter  Tillman  went  Into 
possession  of  the  property,  paid  off  the  sec- 
ond mortgage,  expended  money  in  Its  repairs 
and  improvements,  and  collected  the  rents.  It 
is  to  be  noted  from  the  facts  stated  that  un- 
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der  no  one  of  the  tluree  escrow  agreements 
was  any  of  the  three  notes  at  any  time  to  be 
delivered  to  any  one  other  than  O'Reilly, 
the  maker.  Under  the  first  escrow  the  notfe 
was  to  be  returned  to  O'Reilly,  If  paid,  also 
the  deed.  It  not  being  paid  when  the  exteO' 
sion  granted  expired,  the  note  was  returned 
to  O'Reilly  and  the  deed  delivered  to  Tillman. 
Under  the  second  escrow,  if  the  note  was 
paid,  the  note  and  deed  were  to  be  delivered 
to  O'Reilly.  •  If  not  paid,  the  note  was  to  be 
returned  to  O'Reilly  and  the  deed  to  Tillman 
or  wife.  Under  the  third  escrow  the  same 
dlGpoaltion  of  the  note  and  deed  was  to  be 
made  as  under  the  second ;  that  Is,  the  note, 
if  paid,  was  to  be  returned  to  O'Reilly  and 
the  deed  delivered  to  him;  if  the  note  was 
not  paid,  it  was  in  this  event  to  be  returned 
to  O'Reilly  and  the  deed  delivered  to  Tillman 
or  wife. 

[1, 21  Error  is  first  assigned  upcHi  the  ml 
ing  of  the  court  permitting  the  answer  to  be 
amended  as  above  stated  when  the  cause  was 
called  for  trial.  This  is  a  matter  which  is 
largely  In  the  discretion  of  the  trial  court, 
and,  unless  the  appellate  court  can  see  tliat 
that  discretion  has  been  abused,  it  will  not 
be  interfered  with.  In  the  case  of  Gould  v. 
Oleason,  10  Wash.  476,  39  Pac.  123,  l!he 
amendment  there  permitted  operated  to  mis- 
lead the  plaintiff.  In  the  case  of  Brown  v. 
Baroch,  24  Wash.  B72,  64  Pac.  789,  the  amend- 
ed answer  was  filed  after  the  Issues  had  been 
Joined,  and  it  was  there  held  that  the  trial 
court  had  not  abused  Its  discretion  In  per- 
mitting the  amended  answer.  In  that  case 
it  was  said: 

"Much  discretion  is  vested  in  the  superior 
court  in  this  particular,  and,  unless  the  appel- 
late court  can  see  that  that  discretion  was 
abused,  it  will  not  be  interfered  with.  In  ad- 
dition to  this,  there  was  no  application  for  ad- 
ditional time  to  prepare  for  the  defense  to  what 
are  termed  new  allegations  in  the  answer," 

In  the  present  case  there  is  no  showing  that 
the  appellant  was  misled  by  the  answer  as 
amended,  or  that  it  made  any  application  for 
additional  time  to  prepare  for  its  defense 
thereto.  The  trial  court,  in  permitting  the 
amendment,  did  not  abuse  its  discretion. 

[3-Sl  Upon  the  merits  the  question  is 
whether  the  relation  between  the  parties  as 
disclosed  by  the  facts  was  that  of  mortgagor 
and  mortgagee.  If  this  were  the  relation, 
it  may  be  admitted  that  the  proper  Judgment 
was  not  entered.  If  the  relation  of  mortgag- 
or and  mortgagee  did  not  exist,  then  the  case 
was  rightly  decided  by  the  superior  court. 
When  it  is  sought  to  establish  that  a  deed 
is  In  fact  a  mortgage,  the  primary  question 
as  pointed  out  in  Hoover  v.  Bouffleur,  74 
Wash.  382,  133  Pac.  602,  Is  "the  true  intent 
88  it  is  gathered  from  the  whole  transac- 
ticm."  In  determining  whether  the  transac- 
tion did  In  fact  create  the  relation  of  mort- 
gagor and  mortgagee,  as  stated  in  Plummer 


V.  nse,  41  Wash.  B,  82  Pac  1009,  2  L.  B.  A. 
(N.  S.)  627,  111  Am.  St.  Rep.  997,  "the  prin- 
cipal test  to  be  applied  is  whether  the  rela- 
tion of  the  parties  towards  each  other  of 
debtor  and  creditor  continued  after  the  ex- 
ecution of  the  deed."  To  create  the  relation 
of  mortgagor  and  mortgagee,  It  is  essential 
that  there  should  be  a  debt  capable  of  oi- 
forcement  by  action  and  Which  was  intended 
to  be  secured  by  a  mortgage.  In  Reed  ▼. 
Parker,  33  Wash.  107,  74  Pac.  61,  upon  this 
question  it  is  said: 

"To  have  created  the  relati<m  Of  mortgagor 
and  mortgagee  between  the  parties,  it  was  es- 
sential that  there  should  have  been  a  debt  capa- 
ble of  enforcement  by  action,  and  which  was 
intended  to  be  secured  by  the  mortgage.  There 
could  be  no  debt  when  there  was  no  lial>ility 
therefor.  A  mere  privilege  to  pay  did  not  Im- 
pose an  obligation  so  to  do." 

In  the  present  case  the  facts  stated  show 
that  the  parties  were  carefal  to  avoid  creat- 
ing a  debt  which  could  be  enforced  hy  acUmi 
and  which  was  Intended  to  be  secured  by  a 
mortgaga  At  no  time  under  any  of  the  es- 
crow agreements  were  the  promissory  notes  ' 
pr  any  of  them  to  be  delivered  to  the  re- 
spondents. If  an  action  had  been  brought 
claiming  that  there  was  a  debt  capable  of  en- 
forcement and  which  was  Intended  to  be  se- 
cured by  the  deed  as  a  mortgage,  the  appel- 
lant would  well  have  answered  that  it  was 
not  thus  liable  because  by  the  agreement  of 
the  parties,  if  the  note  was  not  paid,  it  was 
to  be  returned  to  the  maker,  the  appelant, 
and  the  respondents'  only  right  was  to  the 
possession  of  the  deed.  The  whole  transac- 
tion shows  that  the  true  Intent  was  not  to 
create  the  relation  of  mortgagor  and  mort- 
gagee. It  is  true,  as  pointed  out  in  Beverly 
V.  Davis,  79  Wash.  BS7,  140  Pac.  696,  that 
the  rule  is  "once  a  mortgage  always  a  mort- 
gage," but  under  the  facts  in  the  case  now 
before  us  the  relation  of  mortgagor  and  mort- 
gagee have  at  no  time  existed.  A  carefal 
examination  of  all  the  cases  cited  by  the  ap- 
pellant to  sustain  Its  position  shows  that  in 
each  of  them  there  was  an  Intent  to  create 
a  debt  capable  of  enfbrcement  by  action  and 
which  was  Intended  to  be  secured  by  the 
mortgage.  The  present  case  does  not  fiiU 
within  the  rule  of  those  cited,  but  comes 
within  the  rule  of  the  case  of  Reed  ▼.  Park- 
er, supra. 

til  It  is  said,  however,  that  when  the  pa- 
pers in  the  third  and  last  escrow  agreement 
were  withdrawn,  there  was  an  oral  agreement 
between  the  parties  that  the  appellant  should 
be  allowed  one  year  In  which  to  redeem  the 
proi)erty.  If  there  were  such  an  agreement, 
it  was  one  relating  to  real  property,  and  un- 
der the  statute  of  frauds  unenforceable. 

The  judgment  will  be  affirmed. 

HOLCOMB,  0.  3.,  and  MACKINTOSH. 
PARKER,  and  JdlTCBEhL,  J7.,  concur. 
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it  was  but  a  conditional  owner  prior  thereto; 
hence,  where  the  drawee  paid  the  draft,  be 
cannot  attach  the  proceeds  in  the  handv  of  the 
bank's  correspondent  on  ft  claim  against  the 
drawer. 


Wasb.) 


(ui  Wash,  my 

VICKERSv.  MACHINERY  WAREHOUSE 
SALES  CO.  et  al.    (No.  15528.) 


(Sapreme  Conrt  of  Washintton. 
1920.) 


July  IB. 


1.  Evidence  «=»2I  —  Judicial  hotlea  taken  of 
enstom  of  attaching  drafts  to  bills  of  lading. 

The  courts  will  take  iudidal  notice  of  the 
almost  universal  enstom  of  attaching  bills  of 
lading  to  drafts,  and  thus  passing  the  drafts 
along  for  collection. 

2.  Banks  and  banking  «=>  1 27— Rights  of  bank 
to  draft  not  affaoted  by  attach  mont  of  a  bill 
of  lading. 

The  rights  of  a  bank  in  a  draft,  which  was 
Indorsed  over  to  it  by  a  depositor,  are  not  af- 
fected by  tbe  attachment  to  the  draft  of  a  bill 
of  lading. 

3.  Banks  and  banking  «s>  127— Bank  raeelving 
draft  may  beoome  elthor  4gent,  owner,  or  oon- 
dittonal  owner. 

Where  a  bank  receive*  from  a  customer  ox 
depositor  the  draft  of  one  residing  at  a  distance, 
it  becomes  an  agent  for  collection,  the  absolute 
owner  by  way  of  purchase  or  discount,  or  the 
conditional  owner,  and  the  status  depends  on 
the  circnmstances  and  the  Intention  of  the  par- 
ties. 

4.  Banks  and  banking  <S=a  127— Where  deposi- 
tor checks  against  amount  of  Instrument  In- 
dorsed, bank  beccmes  absolute  owner. 

Where  a  depositor  indorses  a  negotiable  in- 
•tmment  as  a  draft  to  bank  absolutely,  and  the 
amount  is  put  to  the  depositor's  credit  subject 
to  bis  check,  the  bank  becomes  the  unqualified 
owner  of  tbe  draft,  and  this  is  so  regardless  of 
tbe  fhct  that  the  bank  in  event  of  nonpayment 
would  have  charged  the  amount  against  the  de- 
po8it<«''B  account;  that  merely  being  the  bank's 
means  of  exacting  payment  from  the  indorser. 

5.  Banks  and  banking  «=> 1 27  — Interest  ar- 
rangement does  not  prevent  bank  from  beoom- 
Ing  absolute  owner  of  draft 

Where  bank  advanced  the  full  amount  of 
draft,  it  became  the  unconditional  owner,  though 
it  was  understood  it  would  collect  interest  on 
the  amount  advanced,  depending  on  the  time  it 
took  for  collection.   - 

6.  Garnishment  «=>S6— Proseeds  of  draft  own- 
ed by  bank  may  not  be  garnished  on  olalm 
against  drawer. 

Where  a  bank  became  absolute  owner  of  a 
draft,  tbe  proceeds  could  not  be  garnished  on  a 
claim  against  the  drawer,  for  the  drawer  had  no 
interest  in  the  proceeds. 

7.  Appeal  and  error  «=» 1 0Q8( I)— Findings  en 
evidence  not  conclusive. 

While  the  appellate  court  will  pay  great 
deference  to  the  fact  findings  of  the  trial  court, 
it  is  its  duty  to  draw  its  own  conclusions. 

8.  Banks  and  hanking  4=3 127— On  payment  of 
draft,  bank  becomes  owner  of  proceeds. 

Where  a  bank  gave  the  drawer  of  a  draft 
credit  for  the  amount,  it  became  the  absolute 
owner  of  tbe  proceeds  on  payment,  even  though 


Bn  Bane. 

Appeal  from  Snperlor  Oourt,  King  Oonn- 
ty;   J.  T.  Ronald,  Judge. 

Action  by  C.  L.  Vlckers,  as  Vlckers,  Son 
A  Co.,  against  the  Machinery  Warehouse  & 
Sales  Company  and  others.  From  the  Judg- 
ment granting  only  part  of  the  relief  sought, 
the  named  defendant  appeals,  and  plaintiff 
cross-appeals.  Reversed  and  remanded,  with 
Ins  tractions. 

Kerr  &  McOord,  of  Seattle,  for  appellant. 
S.  H.  Kelleran,  of  Seatfle,  tot  respondent 
and  cross-appellant. 

BRIDGES,  J.  In  January,  1918.  the  de- 
fttidant  Ifachlnery  Warehouse  &  Sales  Oonv' 
pany,  which  we  will  hereafter  speak  of  as 
the  "machinery  company,"  doing  business  in 
the  state  of  Illinois,  sold  to  Vlckers  &  Spna 
Company,  respondent  and  cross-complainant, 
of  Seattle^  Wash.,  often  spoken  of  her«in  as 
the  purchaser,  a  15-ton  crane  for  the  sam  of 
$8,800.  The  machinery  company  made  cer- 
tain warranties  of  tbe  crone  and,  among  the 
rest,  one  that  it  would  pass  Seattle  inspec- 
tion. The  purchaser  was  to  pay  down  before 
shipment  $2,800,  and  thereafter  within  due 
course  the  crane  was  to  be  shipped  to  the 
purchaser  at  Seattle,  and  at  the  time  of 
Shlpmoit  tbe  machinery  company  was  to 
make  a  sight  draft  on  the  purchaser  tor  tbe 
balance  of  the  purchase  price,  to  wit,  $6,000. 
In  compliance  with  this  contract  the  pur- 
chaser paid  $2,800  in  cash  to  tbe  machinery 
company.  This  sum  was  paid  by  sending  a 
Seattle  draft  to  the  machinery  company 
through  the  Continental  &  Oommerclal  Na- 
tional Bank  of  Chicago.  Shortly  after  the 
receipt  of  the  first  payment  the  machinery 
company  loaded  and  shipped  the  crane  to  the 
purchaser  at  Seattle.  It  drew  a  sight  draft 
against  the  purchaser,  payable  to  the  order 
of  the  Osntinental  &  Commercial  National 
Bank  of  Chicago,  of  which  It  was  a  regular 
customer,  for  the  balance  of  $6,000.  Tbe 
bill  of  lading  was  attached  to  the  draft 
This  draft,  with  the  bill  of  lading  attached, 
was  taken  to  the  Chicago  bank,  and  tbe  lat- 
ter, following  its  custxtm,  deposited  to  the 
credit  of  the  machinery  company  the  whole 
of  the  $6,000,  which  deposit  was  at  all  times 
subject  tp  the  private  check  of  the  machinery 
company.  The  Chicago  bank  then  indorsed 
the  draft  to  the  National  Bank  of  Conunercet 
in  Seattle,  the  appellant,  as  follows: 

"Pay  to  the  order  of  National  Bank  of  Com- 
merce without  recourse  on  this  bank,  either  as 
priniupal  or  agent,  as  to  tbe  quantity,  quality 
or  delivery  of  any  goods  covered  by  this  draft. 
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bin  or  bills  o{  lading  of  other  documents  at- 
tached hereto,  or  herein  referred  to.  Conti- 
nental &  Commercial  National  Bank  of  Chicago. 
W.  W.  Lampert,  Cashier." 

The  draft  so  Indorsed,  together  with  the 
attached  bill  of  lading,  was  immediately 
sent  on  to  the  appellant  for  collection. 
Wh&i  the  crane  reached  Seattle  the  respond- 
ent examined  it  while  it  was  still  on  the  car, 
and  found  that  It  would  not  pass  Seattle  In- 
spection l>ecauae  of  certain  defects.  Not- 
withstanding the  Information  thus  obtained, 
the  respondent  paid  the  draft  of  $6,000  to 
the  appellant,  and  took  up  the  bill  of  lading. 
Before  the  appellant  had  remitted  the  $6,000 
to  the  Chicago  bank,  respondent  brought  ^uit 
in  the  superior  court  of  King  county,  Wash., 
against  the  machinery  company  to  recover 
$2,500  damages  on  account  of  the  breach  of 
warranty  that  the  crane  would  pass  Seattle 
inspection.  At  the  same  time  It  caused-  to  be 
Issued  out  of  the  superior  court  of  King  coun- 
ty writs  of  garnishment  and  attachm«it,  and 
served  the  same  upon  the  appellant  while  it 
had  in  its  hands  the  identical  $6,000  which 
the  respondent  had  so  recently  paid  to  it 
Thereafter  respondent  found  certain  addition- 
al defects  In  the  crane,  and  amended  Its  com- 
plaint against  the  machinery  company,  al- 
leging additional  breacbes  of  warranty,  and 
seeking  to  recover  damages  In  the  sum  of 
$5,000.  Additional  attachments  and  gamlsh- 
moits  were  issued  on  this  amended  com- 
plaint, and  served  upon  appellant  while  it 
still  had  the  $6,000  paid  to  it  in  exchange 
for  the  draft  and  bill  of  lading.  Very  soon 
after  the  commencement  of  this  suit  both  the 
Chicago  bank  and  the  machinery  company 
were  notlfled  thereof.  Respondent  took  Judg- 
ment against  the  machinery  company  in  the 
sum  of  $5,000,  and  now  seeks  to  hold  suffi- 
cient of  the  $6,000  paid  appellant  to  satisfy 
that  Judgment.  The  appellant  answered  the 
writs  of  garnishment  and  attachment  to  the 
affect  tliat  It  was  not  indebted  to  the  ma- 
tiiinery  company  in  any  sum,  and  that  it  did 
not  have  in  its  possession  or  under  its  con- 
trol any  personal  property  or  effects  belong- 
ing to  it  The  assistant  cashier  of  the  Chi- 
cago bank  testified  that,  at  the  time  the  bank 
took  the  draft  and  bill  of  lading,  there  was 
no  agreonent  or  conversation  between  the 
machinery  company  and  the  bank  concerning 
the  terms  or  conditions  upon  whi<Ai  the  latter 
should  take  the  draft;  that,  following  its 
custom,  it  discounted  the  draft,  paying  the 
fnll  face  thereof,  and  ptit  the  money  to  the 
credit  of  the  account  of  the  machinery  com- 
pany subject  to  its  private  cbedc.  He  fur- 
ther testified  that  the  bank  bought  the  draft 
and  became  the  owner  of  it;  that  had  the 
draft  or  any  portion  of  It  not  been  paid,  the 
bank,  in  accordance  with  universal  custom, 
had  and  would  have  exercised  the  right  to 
charge  back  the  amount  to  the  machinery 
company  or  look  to  that  company  for  reim- 


bursement At  the  time  the  Chicago  bank 
received  notice  that  the  $6,000  had  been  gar- 
nished, the  machinery  company  had  on  de- 
posit with  it  $3,000.  It  does  not  appear 
whether  this  balance  of  $3,000  was  a  part 
of  the  $6,000  which  the  bank  had  previously 
paid  for  the  draft  The  Chicago  bank  did 
not  at  any  time  Charge  any  portion  of  the 
$6,000  l>ack  to  the  machinery  company.  The 
Chicago  bank  intended  to  charge  back  to  the 
machinery  company  an  amount  equal  to  the 
Interest  on  the  $6,000  deposited  to  its  credit 
for  BDch  period  as  might  elapse  betwe«i  the 
time  of  such  d^josit  and  the  payment  of  the 
draft  The  trial  court  made  findings  sub- 
stantially as  we  have  set  them  out  but  in 
addition  thereto  found  that  the  Cniicago  bank 
extended  a  conditional  credit  to  the  machin- 
ery company  In  the  full  amount  of  the  draft 
with  the  understanding  that  the  bank  would 
act  as  agent  for  the  machinery  company  in 
the  collection  of  the  draft,  and  that  it  re- 
c^ved  the  draft,  not  to  be  treated  as  cash, 
but  merely  as  collateral,  and  that  at  no  time 
did  the  bank  or  the  machinery  company  have 
any  Intuition  that  the  bank  would  become 
the  purcliaser  or  owner  of  the  draft  The 
court's  conclusion  was  that  $3,000  of  the 
$6,000  in  the  hands  of  the  appellant  were 
subject  to  the  garnishment,  and  Judgment 
was  thereafter  entered  In  accordance  with 
such  conclusions.  From  this  Judgment  the 
garnished  defendant  has  appealed.  The  re- 
spondent has  cross-appealed. 

The  question  Involved  in  both  the  appeal 
and  the  cross-appeal  is:  How  much,  if  any, 
of  the  $6,000  in  the  hands  of  the  appellant 
was  subject  to  garnishment,  and  properly 
applicable  on  respondent's  Judgment  against 
the  machinery  company?  A  correct  answer 
to  this  question  depends  upon  the  answer  to 
another  question:  To  whom  did  the  money 
belong  at  the  time  of  the  service  of  the  writ 
of  garnishment? 

[1 , 2]  There  Is  a  maze  and  tangle  of  au- 
thorities on  this  qnestlon.  Much  has  been 
said  in  the  briefs  concerning  the  fact  that 
the  bill  of  lading  was  attached  to  the  draft 
We  "have  come  to  the  conclusion  that  the  bill 
of  lading  does  not,  and  cannot,  in  any  way, 
affect  the  decision  of  the  case.  The  custom 
of  attaching  bills  of  lading  to  drafts,  and 
thus  passing  the  drafts  along  for  collection, 
has  become  so  universal  that  the  court  must 
take  Judicial  notice  of  the  procedure.  A 
bank  has  power  to  purchase  a  draft  but  or- 
dinarily it  has  not  power  to  purchase  ma- 
chinery, and  the  purchase  of  a  bill  of  lad- 
ing would  be  the  purchase  of  the  machinery 
represented  by  it.  Nor  is  a  bank,  even  If  it 
had  the  power,  engaged  in  the  business  of 
purchasing  machinery  or  other  property  the 
title  to  which  Is  represented  by  a  bill  of  lad- 
ing. After  all  is  said  and  doae,  the  bill  of 
lading  Is  nothing  more  nor  less  than  a  bill 
of  sale,  and  is  attached  to  the  draft  purely 
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as  a  matter  of  convenience  In  the  transaction 
of  business,  and  In  order  that  the  bill  of  lad- 
ing, whlcb  is  the  evidence  of  the  title,  will 
not  be  delivered  before  the  draft  Is  paid. 
I^wls  Leonhardt  &  Co.  v.  Small  &  Co.,  117 
Tenn.  153,  96  S.  W.  1051,  6  L.  R.  A.  (N.  S.) 
887.  119  Am.  St.  Rep.  994;  Oalifomla  Na- 
tional Bank  y.  Kennedy,  167  V.  S.  362,  17 
Sup.  Ct  831,  42  L.  .Ed.  198;  Marble  y.  Har- 
vey, 92  Tenn.  U8,  20  8.  W.  427,  18  L.  R.  A. 
252,  36  Am.  St.  Rep.  71.  The  fact  that  a 
bill  of  lading  was  attached  to  the  draft  can- 
not after  the  legal  relationship  between  ttae 
Chicago  bank  and  the  machinery  company, 
concerning  their  rights  or  privileges  in  the 
draft. 

[3,4]  When  a  bank  takes  a  draft  drawn 
on  a  person  who  resides  at  a  distance.  It  be- 
comes one  of  three  things:  (1)  A  simple  col- 
lector or  agent  of  the  drawer ;  (2)  an  abso- 
Inte  purchaser  and  owner  of  the  draft,  or  (3) 
a  conditional  owner  thereof.  When  the  bank 
acts  only  as  agent  of  the  drawer,  it  becomes 
a  collector  and  nothing  else.  The  maker  of 
the  draft  la  its  unconditional  owner  till  it  la 
paid.  When  it  Is  paid  the  bank  becomes  the 
owner  of  the  proceeds,  and  the  debtor  of  the 
maker  of  the  draft.  If,  however,  the  bank 
takes  the  draft  and  discounts  it,  and  pays  to 
tbe  drawee  the  amount  thereof,  then  and  un- 
der those  circumstances  it  is  manifest  that 
the  bank  has  become  something  more  than  a 
collector  or  agent,  and  has  either  a  qnalltled 
or  absolute  ownership  of  the  draft.  When 
we  speak  of  one  being  tbe  qnalifled  owner, 
we  mean  any  interest  less  than  that  of  com- 
plete ownership,  which  would  include  tbe 
idea  of  a  lien  on  tbe  draft,  or  holding  It  as 
secarity  for  moneys  advanced. 

Generally  speaking,  whether  a  bank  be- 
comes a  simple  agent  for  collection,  an  ab- 
solute owner,  or  a  qualified  owner,  will  de- 
pend on  tbe  circumstances  surrounding  the 
deal  and  the  agreement  between,  and  the  in- 
tention of,  the  parties.  Much  the  greater 
number  and  weight  of  authorities  Is  to  the 
effect  that,  where  one  brings  a  check  or  draft 
to  bis  bank,  and  such  check  or  draft  Is  made 
payable  to  tbe  bank,  or  is  unrestrictedly  In- 
dorsed to  It,  and  requests  that  the  amount 
thereof  be  put  to  his  credit  subject  to  his 
private  check,  and  the  bank  complies  there- 
with, and  nothing  else  Is  said  or  done,  it  will 
be  conclusively  presumed  that  the  bank  has 
become  the  unqualified  and  absolute  pur- 
chaser and  owner  of  the  check  or  draft,  and 
consequently  the  absolute  and  unqualified 
owner  of  any  proceeds  to  be  derived  there- 
from. We  think  the  theory  is  sound.  It 
agrees  with  tbe  idea  and  view  generally  ac- 
cepted by  business:  it  Is  tbe  natural  and 
unstrained  construction  of  the  action  of  the 
parties,  and  has  the  additional  virtue  of  def- 
initely fixing  and  at  once  defining  the  legal 
relationships  of  the  parties  in  many  check 
and  draft  transactions.    Of  course,  this  rule 


would  not  apply  where  the  bank  pays  or  ad- 
vances an  amount  materially  1(!8S  than  the 
face  of  the  check  or  draft,  and  it  is  under- 
stood ttiat  the  bank  is  to  pay  an  additional 
sum  when  It  has  made  collection.  The  cor- 
rect rule,  we  think,  Is  stated  In  3  R.  O.  I* 
524: 

"When  a  check  or  other  commerdal  paper  is 
deposited  in  a  bank,  indorsed  for  collection, 
or  where  there  is  a  definite  understanding  that 
such  is  the  purpose  of  the  parties  at  tbe  time 
of  tbe  deposit,  there  is  no  queBtion  that  the  ti- 
tle to  the  paper  remains  in  the  depositor. 
*  *  *  If,  on  the  other  hand,  there  is  a  defi- 
nite understanding  at  the  time  of  tbe  deposit 
that  such  paper  is  deposited  as  cash,  it  is 
clear  that  the  title  passes  to  the  bank.  But 
where  a  check  indorsed  in  blank  is  deposited 
without  any  definite  understanding  as  to  the 
way  it  is  to  be  treated,  but  is  credited  by  the 
bank  to  the  depositor  as  cash,  and  is  so  entered 
upon  the  depositor's  passbook,  the  question  fre- 
quently arises  whether  the  title  to  the  <fteck 
passes  immediat^Jy  to  the  bank,  or  remains  in 
the  depositor.  Prima  facie  according  to  the 
weight  of  anthority,  the  passing,  to  the  credit 
of  the  depositor,  of  a  check  bearing  an  indorse- 
ment not  indicating  that  it  was  deposited  for 
collection  merely,  passes  the  title  to  the  bank. 
Still,  according  to  the  weight  of  authority,  the 
rule  above  stated  is  not  an  absolute  rule,  and 
is  prima  facie  merely,  and  yields  to  the  inten- 
tion of  the  parties,  expressed  or  implied  from 
tbe  circumstances." 

Tbe  Supreme  Court  of  tbe  United  States 
has  fully,  passed  upon  this  question  in  the 
case  of  Burton  v.  United  States,  196  U.  S. 
283,  25  Sup.  Ot.  243,  40  L.  Ed.  482.  There 
Mr.  Justice  Peckbom  said: 

"There  was  no  oral  or  special  agreement 
made  between  the  defendant  and  the  bank  at 
the  time  when  any  one  of  the  checks  was  de- 
posited and  credit  given  for  tbe  amount  thereof. 
The  defendant  had  an  account  with  the  bank, 
took  each  check  when  it  arrived,  went  to  the 
bank,  indorsed  tbe  check,  which  was  payable 
to  his  order,  and  tbe  bank  took  the  check, 
placed  the  amonnt  thereof  to  tbe  credit  of  the 
defendant's  account,  and  nothing  farther  was 
said  in  regard  to  the  matter.  In  other  words, 
it  was  the  ordinary  case  of  the  transfer  or  sale 
of  the  cheek  by  the  defendant,  and  the  pur- 
chase of  it  by  the  bank,  and  upon  its  delivery 
to  the  bank,  under  the  circamstances  stated, 
the  titie  to  the  check  passed  to  the  bank,  and  it 
became  the  owner  thereof.  It  was  in  no  sense 
the  agent  of  the  defendant  for  the  purpose  of 
collecting  the  amount  of  the  check  from  the 
trust  company  upon  which  it  was  drawn.  From 
the  time  of  the  delivery  of  the  check  by  tbe  de- 
fendant to  the  bank,  it  became  the  owner  of 
the  check;  it  could  have  torn  it  up  or  thrown 
it  in  the  fire,  or  made  any  other  use  or  disposi- 
tion of  it  which  it  chose,  and  no  right  of  de- 
fendant would  have  been  infringed." 

The  court  in  that  case  further  held  that 
the  trial  court  erred  in  submitting  to  the  Ju- 
ry the  question  as  to  whether  or  not  the 
bank  became  the  absolute  owner  or  purchas- 
er of  the  check,  stating  that  the  testimony 
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showed  that  It  did  become  such  owner,  and 
that  there  was  nothing  to  submit  to  the  Jury. 
The  following  are  a  few  of  the  cases  sup- 
porting the  doctrine  which  we  have  announc- 
ed: Thompson  v.  Biggs,  etc.,  6  Wall.  663, 
18  L.  Ed.  704 ;  Commercial  Bank  t.  Hughes, 
17  Wend.  (N.  T.)  94;  Metropolitan  National 
Bank  t.  Loyd,  90  N.  X.  630 ;  Taft  v.  Nation- 
al Bank,  172  Mass.  363,  62  N.  E.  387 ;  Noble 
V.  Doughten,  72  Kan.  336,  83  Pac.  1048,  3  I* 
R.  A.  (N.  S.)  1167;  Re  State  Bank,  66  Minn. 
119,  57  N.  W.  336,  46  Am.  St  Bep.  464; 
Lewis  Leouhardt  ▼.  Small  &  Co.,  supra; 
Goetz  T.  Bank  of  Kansas,  119  U.  S.  651,  7 
Sup.  Ot  318,  30  Ll  Ed.  616;  Walker  &  Brock 
V.  Ranlett,  89  Vt.  71,  93  Atl.  1054 ;  Scott  v. 
Mclntyre,  93  Kan.  608,  144  Pac.  1002,  L.  B. 
A.  1915D,  139;    5  Cyc.  497. 

It  has  been  argued  that  the  fact  that  the 
CSilcago  bank  took  this  draft,  considering 
that  it  bad  the  right  to  charge  the  same  back 
to  the  machinery  company  If  It  were  not 
paid,  shows  tbat  the  bank  did  not  become 
the  absolute  owner  of  die  draft;  that  It 
could  not  maintain  the  dual  position  of  be- 
ing the  absolute  owner  and  at  the  same  time 
reserve  the  right  to  charge  back  if  the  draft 
were  not  paid.  This  argument  Is  fully  an- 
swered by  the  Supreme  Court  of  the  United 
States  in  Barton  ▼.  United  SUtes,  above^ 
when  It  says: 

"The  testimony  of  Mr.  Brice,  the  cashier  of 
the  Biggs  National  Bank,  as  to  the  oustom  of 
the  bank,  when  a  check  was  not  paid,  of  charg- 
ing it  up  against  the  depositor's  account,  did 
not  in  the  least  vary  the  legal  effect  of  the 
transaction;  it  was  simply  a  method  pursued 
by  the  bank  of  exacting  payment  from  the  in- 
dorser  of  the  chetA,  and  nothing  more." 

In  the  case  of  Noble  ▼.  Doughten,  above, 
the  court,  in  a  case  where  the  facts  were 
very  similar  to  those  here,  held  that  the 
bank'  became  the  absolute  owner  of  the 
draft,  and,  commenting  on  the  argument 
that  the  power  to  diarge  back  would  change 
the  character  of  the  ownership,  said: 

"It  may  l>e  conceded  that  if,  after  due  and 
legal  effort  to  collect  the  check,  it  should  be 
dishonored,  the  banic  would  have  the  right  to 
diarge  the  amount  of  it  to  the  depositor's  ac- 
tonnt  Whether  this  right  may  be  said  to  rest 
merely  on  the  custom  of  l>ankB,  or  whether  the 
custom  has  been  crystallised  into  a  rule,  and 
the  right  now  may  be  said  to  be  an  implied  con- 
dition attaching  to  the  transfer  of  the  paper, 
makes  no  difference.  It  is  nevertheless,  in 
strictness,  the  right  of  an  indorsee  against  an 
indorser,  and  hence  is  not  in  any  sense  incon- 
sistent with  ownership." 

In  the  case  of  Scott  v.  Mclntyre  Cb.,  03 
Kan.  50a  144  Pac.  1002,  L.  B.  A.  1016D.  139, 
al>ove,  discussing  this  exact  question,  tbe 
court  said: 

"We  cannot  regard  the  right  of  a  bank,  re- 
ceiving a  draft  for  deposit,  to  charge  tbe 
amount  back  to  the  depositor  if  payment  is  re- 


fused, as  having  a  determinating  influeneek 
Sncb  a  right  on  the  part  of  the  bank  would 
seem  to  be  an  ordinary  incident  even  of  a  de- 
posit which  is  accepted  as  cash.  The  transac- 
tion is  based  upon  the  supposition  that  tbe 
draft  is  going  to  be  paid.  A  guaranty  of  pay- 
ment often  results  from  the  indorsement,  but, 
however  evidenced,  it  should  not  militate 
against  the  theorj  of  a  passing  ot  title." 

To  tbe  same  effect  see:  Ayres  v.  Farmers^ 
&  Merchants'  Bank,  79  Mo.  421,  49  Am.  Bep. 
235:  First  Nat  Bank  v.  Armstrong  (a  C.) 
39  Fed.  231;  Walker  &  Brock  v.  Banleit, 
above ;  Brooks  v.  Bigelow,  142  Mass.  6,  6  N. 
B.  766;  Am.  Trust  &  Savings'  Bank  ▼.  Oue- 
der.  etc.,  Mfg.  Co.,  150  111.  336,  37  N.  E.  227. 

[6]  The  fact  that  the  bank  intended  to  col- 
lect from  the  machinery  company  an  amount 
equal  to  Interest  on  the  sum  advanced  by  the 
bank  to  the  machinery  company,  during  die 
period  from  such  advancement  until  the  pay- 
ment of  the  draft  could  not  have  the  effect 
of  making  the  bank  a  collector  or  condltlmal 
owner  of  the  draft  The  bank  paid  the  ma- 
chinery company  the  full  amount  of  the 
draft  If  it  had  deducted  a  reasonable  som 
for  the  nse  of  the  money,  instead  of  waiting 
imtil  the  draft  was  paid.  It  could  not  be  ar- 
gued that  such  would  have  had  the  effect  of 
lessening  the  bank's  ownership  of  the  draft. 
Tliat  the  bank  did  not  take  out  this  dis- 
count when  it  bought  the  draft  was  for  the 
convenience  of  the  parties,  for  the  reason 
that  at  that  time  no  one  could  tell  how  long 
it  would  be  before  tbe  draft  would  lie  paid. 

We  frankly  concede  that  the  concluslaa  to 
which  we  have  come  and  the  reasons  for 
such  conclusions  are  opposed  to  the  theory 
and  reasoning  of  some  of  the  earlier  deci- 
sions of  this  court  In  the  case  of  Washing- 
ton Bri^  Ume  &  Mfg.  Cb.  v.  Traders'  Na- 
tional Bank,  46  Wash.  23,  80  Pac.  157,  123 
Am.  St  Bep.  912,  this  court  In  substance, 
held  that,  under  facts  similar  to  those  In- 
volved in  this  case,  the  bank  did  not  be- 
come the  owner  of  the  draft;  that  it  could 
not  logically  maintain  the  position  of  abso- 
lute owner  and  at  the  same  time  have  tbe 
right  to  charge  back.  In  the  case  of  Morris- 
Miller  V.  A.  Von  Pressentin,  63  Wash.  74, 
114  Pac.  912,  we  held  that  the  claim  or  the 
exercise  of  the  right  to  charge  back  was  not 
consistent  with  the  theory  of  ownership. 
Substantially  tbe  same  holding  Is  found  In 
tbe  case  of  Am.  Savings  Bank  &  Trust  Co.  v. 
Peter  Dennis,  90  Wash.  647,  156  Pac.  659. 
But  the  more  recent  case  of  Old  National 
Bank  v.  Gibson,  105  Wash.  578,  179  Pac.  117, 
expressly  overruled  the  case  of  Am.  Savings 
Bank  &  Trust  Co,  v.  Dennis,  above,  and.  In 
our  opinion,  overruled  the  theory  upon  wUA 
the  other  Washington  cases  dted  were  de- 
cided. In  the  Old  National  Bank  Case  the 
facts  were  that  Gibson  gave  one  White  his 
check  on  the  Fidelity  National  Bank  of  Spo- 
kane.   White  took  the  check  to  the  Old  Na- 
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Monal  Bank  6t  Spokane,  and  the  amount 
thereof  was  deposited  to  his  private  account 
at  that  bank.  But  the  deposit  slip  on  which 
the  check  waa  listed  provided  that — 

"Items  other  than  cash  are  received  on  depos- 
it vrith  the  express  understanding  that  they 
are  taken  for  collection  only." 

The  court  held  that  the  deposit  so  made 
by  White  was  a  conditional  credit  and  that 
the  bank  took  the  check  not  as  owner  but 
for  collection.  Later,  however,  White  pre- 
erated  his  private  check  .for  the  whole 
amount  of  his  private  account,  and  the  bank 
paid  the  same.  We  held  that  while  the  de- 
posit in  the  first  Instance  was  a  conditional 
credit  and  the  bank  did  not  become  the  own- 
er of  the  check,  yet,  when  later  the  depositor 
presented  his  check  for  the  whole  amount, 
and  the  bank  elected  to  and  did  pay  It,  the 
original  relationship  was  changed,  and  the 
bank  became  the  owner  of  the  check.  While 
the  facta  of  that  case  are  not  Id^tlcai  with 
the  &ct8  of  this  case,  yet  the  reasoning 
there  Is  the  reasoning  we  have  applied  here< 

la  what  wo  have  said  we  do  not  necessari- 
ly hold  that  those  earlier  cases  were  wrongly 
decided ;  we  go  no  further  than  to  h(^d  that 
much  of  what  Is  said  In  them  la  contrary  to 
the  great  weight  and  number  of  decided 
cases,  and  is  not  In  harmony  with  the  views 
of  the  business  public  In  audi  transactions, 
wblchi  views  have  ripened  Into  a  general 
commercial  custom. 

[8, 71  Having  decided  that  the  Chicago 
hank  became  the  unqualified  owner  of  the 
draft,  it  must  follow  that  the  money  which 
was  paid  to  its  agoit  and  correspondent,  the 
appellant  herein,  to  take  up  the  draft,  was 
the  property  and  moaciy  at  the  Ohlcago  bank, 
and  that  the  machinery  company  bad  no  in- 
terest therein,  and  that  the  attempted  gar- 
nishment was  futile.  We  have  not  overlocric- 
ed  the  fact  tbat  the  trial  court  found  that 
the  Chicago  bank  received  the  draft  simply 
for  collection,  and  that  it  did  not  become  the 
purchaser  tbereol  That  so-called  finding 
'  ^raa  a  conclusion.  While  we  always  pay 
great  deference  to  the  findings  made  by  the 
lower  court  based  upon  the  evidence,  it  is' 
tbe  du^  of  this  court  to  draw  its  own  con- 
clusions. We  think  the  learned  trial  court 
erred. 

[I]  But  liad  we  followed  the  reasoning  of 
our  earlier  cases  on  this  subject  the  ultimate 
result  in  this  particular  case  must  have  been 
its  reversaL  If  it  be  conceded  that  the  Chi- 
cago bank  did  not  beoKne  the  owner  of  the 


draft,  then  it  must  be  held  that  the  transac- 
tion amounted  to  an  equitable  assignment  to 
it  of  such  portion  of  the  proceeds  of  the 
draft  as  was  necessary  to  repay  it  the  amount 
it  had'  advanced  to  the  machinery  company, 
which,  Indeed,  was  the  fnll  face  of  the  draft 
and  the  total  amount  It  had  collected.  The 
bank  would  have  been  tbe  conditional  owner 
of  the  draft,  and  the  machinery  company  the 
conditional  owner  of  the  money  which  had 
been  paid  to  its  credit  in  that  bank.  Till  the 
draft  was  paid  the  bank  would  have  had  the 
rl£:ht  to  charge  back  to  the  machinery  com- 
pany the  amount  it  had  advanced,  and  tiie 
machinery  company  would  have  had  the 
right  to  recall  the  draft.  But  this  condition- 
al relationship  would  have  terminated  when 
the  draft  was  paid.  At  that  time  the  bank 
would  become  the  absolute  owner  of  the  pro- 
ceeds of  the  draft  and  the  machinery  com- 
pany its  unconditional  creditor.  After  the 
payment  of  the  draft  the  bank  would  have 
had  no  right  to  charge  back  anything  to  the 
machinery  company.  The  loan  or  advance- 
ment the  bank  had  made  would  have  been. 
paid  when  the  draft  was  paid-  But  it  Is  ar- 
gued that  when  the  Chicago  bank  learned  of 
this  litigation,  the  machlnerv  company  had 
on  deposit  with  it  the  sum  of  $3,000,  and 
that  It  was  the  duty  of  the  bank  at  that  time 
to  diarge  back  that  sum.  But  the  bank  bad 
no  right  so  to  do,  because  the  machinery- 
cmnpany  was  not  at  tliat  time  indebted  to 
the  bank  In  any  snm,  tbe  draft  money  hav- 
ing paid  any  indebtedness  which  it  thereto- 
fore owed.  Fourth  National  Bank  v.  Mayer, 
89  Ga.  108,  14  S.  E.  891 ;  Central  MercantUe 
Cb.  V.  State  Bank,  83  Kan.  604, 112  Pae,  114, 
33  L.  R.  A.  (N.  8.)  9S4. 

Suppose  that  after  the  draft  waa  paid  the 
Chicago  bank  had  undertaken  to  charge  back 
to  the  machinery  company,  the  latter  could 
rightfully  have  answered  that  It  owed  the 
bank  nothing,  and  that  the  loan  or  advance- 
ment made  by  the  bank  had  been  paid  by  the 
very  money  which  it  then  had  In  its  hands.' 
When  this  garnishment  was  served,  neither 
the  appellant  nor  the  Chicago  bank  was  in- 
debted to  the  machinery  company,  or  had 
any  money  in  Its  hands  in  which  the  ma- 
chinery company  had  any  interest 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  dismiss  the 
appellant  out  of  the  case, 

HOLCOMB,  0.  J.,  and  FULLERTON, 
MAIN,  MOUNT,  MITOHBUU  TOLMAN, 
PARKER,  and  MACKINTOSH,  JJ.,  concur. 
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CLEMENTS  et  al.  V.  COOK  at  al. 
(No.   15878.) 

(Supreme  Conrt  of  Washington.    Aug.  18,   . 
1920.) 

1.  Evidenoe  «=>596( I)— Burden  of  proof  must 
be  austalned  by  fair  preponderance  of  evl> 
denoe. 

Generally  the  harden  of  proof  must  be  sus- 
tained by  a  fair  preponderance  of  the  evidence. 

2.  Trial  «=>I39(I)— Fair  preponderance  of  evi- 
dence for  Jury. 

What  is  a  fair  preponderance  of  the  evi- 
dence in  a  law  case  tried  by  a  jary  la  for  the 
jury  to  determine. 

3.  Contracts  «=>247— Evidence  of  waiver  or 
modlfloaticn  of  written  contract  should  be 
certain. 

Bvidence  to  ahow  waiver  or  a  modification 
of  a  contract  required  to  be  in  writing  should 
be  certain,  positive,  unambiguous,  and  definite 
in  its  terms;  the  rule  that  such  evidence  must 
be  dear  and  convincing  having  reference  to 
the  quality  instead  of  the  quantity. 

4.  Contracts  «=»248— Province  of  court  and 
Jury  88  to  evidenoe  of  modlllcatlon  or  waiver 
of  written  eonfraot 

In  action  involving  question  of  whether 
written  contract  has  been  waived  or  modified, 
it  is  court's  duty  to  determine  whether  there  is 
positive,  definite,  and  unambiguous  evidence  as 
to  waiver  or  modification  tending  to  sustain  the 
burden  of  proof,  and,  if  there  is  such  evidence, 
to  submit  the  case  to  the  jury. 

5.  Sales  «=389— Parol  agreement  waiving  right 
to  cancellation  of  contraot  In  consideration  for 
guaranty  of  payments  valid. 

Seller's  parol  agreement  to  make  further 
deliveries  under  unexecuted  contract  and  to  for- 
bear from  canceling  the  contract  for  buyer's  de- 
fault in  making  payments  for  past  deliveries, 
in  consideration  of  buyer  furnishing  security 
guaranteeing  payment  for  deliveries  up  to  speci- 
fied amount,  held  valid. 

6.  Appeal  and  error  «=>I050(2)— Testimony  as 
to  buyer's  payments  to  third  person  on  oth- 
er contract,  In  action  for  nondelivery  of  logs, 

,  held  harmless. 

In  buyer's  action  for  seller's  breach  of  con- 
tract to  deliver  logs,  where,  subsequent  to  such 
default,  buyer  had  defaulted  under  conditional 
sale  contract  of  sawmill,  the  admission  of  tes- 
timony as  to  bow  much  buyer  had  paid  on  the 
purchaser  price  of  the  mill  held  harmless  as  to 
■eller. 

7.  Trial  «=3l43— Issue  for  Jury  where  evidence 
CO  nH  lets. 

Where  there  was  a  direct  conflict  in  the 
evidence,  the  court  properly  submitted  issue  to 
jury. 

8.  Sales  «=»  1 72— Seller  of  logs  could  not  Jus- 
tify failure  to  deliver  because  buyer's  sawmill 

was  taken  from  bim. 
Seller  could  not  justify  refusal  to  deliver 
logs  on  ground  that,  shortly  after  time  of  de- 


livery, sawmill  had  been  taken  away  from  buy- 
er for  default  in  payments  under  conditional 
sale  contract,  since,  if  seller  had  not  defaulted 
In  delivery  of  logs,  conditional  seller  of  saw- 
mUl  might  not  have  taken  steps  to  forfeit  con- 
tract. 

9.  Evidence  «s3 1 8— Judicial  knowledge  taken 
of  prices  fixed  for  timber  by  War  Industries 
Board. 

Court  will  take  judicial  knowledge  of  pricea 
fixed  for  timber  by  the  War  Industries  Board, 
an  agency  of  the  federal  government  in  the 
prosecution  of  the  war  with  Germany,  during 
the  time  the  federal  government  had  control  of 
the  logging  industry  in  the  state. 

10.  Evidenoe  «==>  1 8— Judicial  knowledge  takea 
of  Increase  In  demand  for  milling  logs  after 
release  of  government  control. 

Conrt  will  take  judicial  knowledge  of  the 
steady  and  increasing  demand  for  all  kinds  of 
milling  logs  following  the  federal  government's 
release  of  its  control  of  the  logging  industry  in 
the  state,  assumed  because  of  war  with  Ger- 
many, so  that  it  is  presumed  that  the  price  in- 
creased. 

11.  Appeal  and  error  «=>I033(5)— Instmetloa 
svbmitting  measure  of  damages  favorablo  t« 
appellant  not  reversible  srror. 

In  action  for  seller's  nondelivery  of  mill- 
ing logs  under  contract,  instruction  fixing  the 
measure  of  damages  as  the  difference  between 
the  contract  price  and  the  stipulated  market 
price,  plus  the  reasonable  cost  of  transporting 
other  timber  to  plaintiff's  mill,  held  not  ground 
for  reversal,  being  favorable,  and  not  prejudi- 
cial, to  seller. 

Department  1. 
'  Appeal   from   Superior  Court,  Snotaomlnb 
County;   Ralph  C.  Bell,  Judge. 

Action  by  D.  A.  Clements  and  others 
against  W.  W.  ilJook  and  others.  Jndgmoit 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 

Cooley,  Horan  &  Mulvlhill,  o(  Everett,  for 
appellants. 

Kerr  &  McCord,  J.  Speed  Smith,  and  Henry 
Elliott,  Jr.,  all  of  Seattle,  for  respondents. 

HOLCOMB,  C.  J.  In  an  action  brought  to 
recover  $16,000  damages  for  the  alleged 
breach  of  a  contract  to  deliver  logs,  plain- 
tiffs recovered  a  verdict  and  Judgment  there- 
on for  $5,000,  and  defendants  appeaL 

There  was  a  written  contract  entered  Into 
by  the  parties  on  December  19,  1920,  and 
certain  of  its  provisions,  with  which  we  are 
here  concerned,  are  as  follows: 

"This  memorandum  of  agreement,  made  and 
entered  into  by  and  between  W.  W.  Cook,  first 
party,  and  D.  A.  Clements,  second  party,  wit- 
nesseth:  That  the  first  party  agrees  to  log  all 
of  the  merchantable  timber  now  standing,  ly- 
ing, or  fallen  on  the  S.  W.  quarter  of  the  N.  E. 
quarter,  the  N.  W.  quarter  of  the  S.  B.  quar- 
ter, the  N.  E.  quarter  of  the  S.  W.  quarter. 
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and  the  B.  half  of  the  N.  W.  qnarter,  all  In 
section  10,  Twp.  27  N.,  of  Kg.  6  E.  W.  M.,  In 
Snohomish  county,  Washington,  and  to  sell  the 
said  logs  when  so  logged  from  said  land  to  the 
said  second  party,  delivering  the  same  to  the 
party  of  the  second  part  at  his  mill  situated 
on  the  8.  W.  qnarter  of  the  N.  B.  quarter  of 
said  section,  in  the  manner  and  at  the  time 
and  apon  the  terms  hereinafter  set  out,  that  is 
to  say: 

"The  first  party  agrees  to  proceed  diligently 
to  log  and  the  second  party  agrees  to  proceed  to 
operate  said  mill  at  tiie  earliest  practical  time, 
and  to  continue  with  all  due  diligence  until  the 
entire  contract  shall  have  been  fulfilled:  Pro- 
vided, however,  that  first  party  agrees  to  de- 
liver at  the  place  herein  stipulated  and  second 
party  agrees  to  accept  and  pay  for  at  least  three 
hundred  thousand  (300,000)  feet  of  logs,  during 
each  and  every  month,  beginning  with  the  month 
of  January,  A.  D.  1918. 

"The  price  to  be  paid  for  said  logs  shall  be  as 
follows,  vis.:  For  all  fir,  $9.50  per  thousand 
feet;  for  all  cedar,  $12  per  thousand  feet;  for 
all  spruce,  $9.50  per  thousand  feet;  and  for  all 
hemlock,  $8  per  thousand  feet.    *    •    • 

"On  the  1st  day  of  each  month  second  party 
shall  pay  first  party  for  fifty  per  cent.  (60%), 
as  nearly  as  can  be  readily  ascertained  or  esti- 
mated, of  the  price  of  all  logs  delivered  during 
the  previous  month,  and  on  or  before  the  lOtb 
of  the  month  shall  render  a  statement  of  the 
logs  delivered  during  the  previous  month  and 
pay  for  any  and  all  of  such  logs  so  delivered 
and  not  already  paid  for.    •    •    • 

"Time  Is  the  essence  of  this  contract  and  of 
each  and  every  part  thereof,  and  in  case  of  the 
second  party  failing  to  comply  with  the  terms 
and  all  of  the  terms  thereof,  first  party  shall 
have  the  right  and  option  to  forthwith  cancel 
the  same  and  each  and  every  part  thereof  upon 
giving  three  days'  written  notice  and  such  no- 
tice and  terms  so  specified  therein  shall  have 
not  been  complied  with  within  said  three  days 
from  the  service  of  such  notice  upon  second 
party.  In  case  said  second  party  shall  absent 
himself  so  that  it  is  not  practical  to  serve  ancb 
notice  on  him  personally,  then  and  in  that  case 
such  notice  may  be  served  on  any  bookkeeper 
or  managing  agent  in  charge,  or  be  served  in 
the  manner  provided  for  the  service  of  sum- 
mons in  civil  actions." 


On  tbe  day  following  the  ezecntlon  of  this 
contract^  respondent,  under  '  a  conditional 
sale  agreement,  acquired  from  the  owners, 
John  Johnson  and  W.  S.  Keller,  the  mill 
Tefened  to  In  the  logging  contract  There- 
upon appellant  commenced  deliyeiing  logs 
under  the  contract,  and  respondent  began  to 
oiierate  the  mill.  It  appears  from  the  rec- 
ord that  almost  from  the  start  respondent 
experienced  difficulty  in  promptly  meeting 
payments,  as  they  fell  due,  for  the  logs  de- 
livered by  appellant;  and  on  July  15,  IdlS, 
when  respondent  was  delinquent  In  his  pay- 
ments to  the  amount  of  $1,341.48,  appellant 
refused  to  make  further,  deliveries  of  logs, 
but  suggested  to  respondent  that,  U  he  [re- 
spondent] would  furnish  security  for  the 
payments  on  his  contract,  appellant  would 


thereby  be  induced  to  carry  out  his  part  of 
the  agreement  Thereupon  the  following 
agreement  was  entered  Into  by  W.  S.  Keller 
and  his  vrife: 

"This  agreement,  made  this  15th  day  of  July, 
1918,  witnesseth:  That  whereas,  on  December 
20, 1917,  D.  A.  Clements,  doing  business  as  the 
Clements  Lumber  Company,  made  and  executed 
a  contract  with  W.  W.  Cook  to  purchase  from 
said  Cook  logs  at  the  mill  of  said  Clements 
Lumber  Company,  and  to  pay  for  said  logs  as 
delivered  on  tbe  1st  and  10th  days  of  each 
month,  and  certain  payments  are  due  and  the 
said  Cook  refuses  to  deliver  more  logs  until 
the  payments  are  guaranteed: 

"Now,  therefore,  the  undersigned,  W.  S.  Kel- 
ler and  Eula  Keller,  his  wife,  for  a  valuable 
consideration,  do  hereby  agree  and  guarantee  to 
make  all  payments  provided  for  in  said  contract 
for  the  purchase  of  the  logs  therein  sold  or 
any  logs  sold  pursuant  thereto  or  in  any  man- 
ner up  to  and  not  exceeding  tbe  sum  of  thirty- 
five  hundred  dollars  ($3,500),  by  the  said  W. 
W.  Cook  to  the  said  D.  A.  Clements,  or  the 
Clements  Lumber  Company,  as  provided  for  in 
said  contract,  or  at  all. 

"And  upon  the  failure  of  the  said  D.  A.  Clem- 
ents or  the  Clements  Lumber  Company  to  make 
payments  promptiy  as  provided  for  in  said 
contract,  the  said  parties  hereto  agree  to  pay 
all  of  said  sums  promptly  upon  demand  up  to 
and  not  exceeding  the  sum  of  thirty-five  hun- 
dred dollars   ($3,500)   as  aforesaid. 

"It  being  understood  that  there  is  now  due 
on  said  contract  the  sum  of  $1,341.48,  which 
became  doe  on  the  10th  day  of  July,  1918,  and 
it  is  agreed  that  said  past-due  payment  may 
be  made  on  or  before  the  25th  day  of  July, 
1918,  and,  if  such  pavment  Is  not  made  then 
this  guaranty  shall  apply  thereto.    •    •    •  " 

Later  respondent  also  delivered  to  appel- 
lant as  further  security,  two  promissory 
notes,  of  $600  each,  made  payable  to  him  by 
the  Specialty  Lumber  Company.  Appellant 
then  resumed  deliveries  of  logs,  and  contin- 
ued to  make  deliveries  until  about  the  10th 
or  12th  day  of  August  when,  respondent 
being  again  in  default  In  his  payments,  ap- 
pellant refused  to  deliver  any  more  logs. 
At  this  time  there  was  due  appellant  $800 
for  logs  delivered  prior  to  the  Ist  day  of 
August  Between  August  1st  and  10th 
$354.10  worth  of  logs  were  delivered.  Ap- 
pellant claims  tliat  the  total  amount  of  $1,- 
154.10  was  due  and  payable  on  August  10, 
but  respondent  insists  that,  under  the  terms 
of  the  contract,  only  $800  was  due  and  pay- 
able on  August  10,  the  remaining  $354.10 
not  being  payable  under  the  contract  imtU 
the  1st  of  the  following  month,  September. 
At  any  rate,  appellant  would  not  deliver  any 
more  lops  until  the  $1,154.10  was  paid,  and 
respondent  said  he  would  go  to  Seattle  and 
try  to  get  the  money.  He  went  to  SeatUe 
for  this  purpose  on  August  15.  During  his 
absence  from  the  mill,  appellant  caused  to 
be  left  there,  with  one  of  the  laborers,  a 
notice,  in  the  following  words: 
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"To  D.  A.  Clements:  Tbu  will  please  take 
notice  that  the  payment  in  the  amount  of  $1,- 
154.10  ia  ptiat  due  and  unpaid,  under  the  con- 
tract made  between  you  and  the  undersigned, 
under  date  of  December  19,  1917.  You  are 
hereby  notified  that,  unless  said  amount  is 
paid  within  three  (3)  days  of  the  date  of  the 
service  of  this  notice  upon  you,  the  under- 
signed will  cancel  said  contract  and  declare  all 
rights  thereunder  forfeited.  This  notice  is 
given  to  you  pursuant  to  said  contract,  and 
upon  your  failure  to  comply  with  this  notice 
the  undersigned  will  consider  said  contract  for- 
feited and  canceled  as  provided  therein. 

"Dated  this  16th  day  of  August,  A.  D.  1918. 
"W.  W.  Cook." 

Respondent  paid  appellant  tbe  $1,154.10 
on  August  21,  and,  according  to  the  testimo- 
ny of  respondent,  appellant  said  he  would 
go  to  Monroe,  get  his  crew  together,  and 
start  logging  on  the  following  morning.  He 
did  not  do  this,  however,  nor  were  any  more 
logs  delivered  under  the  contract.  On  or 
about  August  23,  respondent  having  tailed  to 
make  the  payments  due  by  tbe  terms  of  the 
conditional  sale  agreement  under  whidi  be 
purchased  the  mill,  the  vendors  forfeited  his 
rights  thereto  and  took  it  back.  Thereafter 
respondent  brought  this  action  for  damages 
lor  the  failure  of  appellant  to  deliver  logs 
ander  the  contract 

Much  of  the  argument  of  counsel  for  ap- 
pellant is  In  support  of  the  contention  that 
the  original  vnitten  contract  for  the  delivery 
of  logs  could  not  be  modified  by  the  subse- 
quent parol  agreement  Just  prior  to  July  15, 
1918,  when  appellant  is  alleged  to  have  prom- 
ised that,  If  respondent  would  furnish  se- 
curity guaranteeing  him  payment  for  his 
logs,  he  would  not  forfeit  tbe  contract  until 
any  sum  of  money  due  him  should  exceed 
the  amount  of  the  security,  and  also  the  con- 
tention that  the  original  contract  could  not 
be  reinstated  by  appellant  under  an  oral 
agreement  on  August  21  when  it  had  already 
been  (as  appellant  claims)  canceled  by  the 
notice  of  August  16.  We  are  convinced,  how- 
ever, that  a  determination  of  the  question 
first  presented  will  be  dedslve  of  the  lat- 
ter. 

As  to  tbe  steps  leading  up  to  the  execu- 
tion of  the  agreement  by  Keller  and  wife, 
guaranteeing  to  Cook  payment  up  to  $3,600 
for  logs  delivered  to  Clements,  Cook  testi- 
fied: 

'^  made  a  proposal  to  him  that  if  he  put  up 
security  for  the  payments  on  this  contract — I 
think  put  up  security — it  would  induce  me  to 
carry  out  the  contract." 

And  respondent  testified: 

"He  [appellant]  said,  if  we  could  furnish  se- 
curity, so  that  he  would  be  sure  to '  get  his 
money,  that  he  would  not  default  his  contract 
up  to  the  amount  of  tbe  security." 

'  After  tbe  conversation  with  appellant,  re- 
spondent went  to  KeUer  and  told  Mm  that 


Bpx>ellant  "was  willing  to  let  the  contract  run 
behind  if  he  had  security  for  the  payment  of 
the  logs,"  and  Keller  then  agreed  to  guar- 
antee payment  for  the  logs  up  to  $3,500.  Ap- 
pellant, respondent,  and  KeUer  then  went 
to  the  oSce  of  an  attorney,  where  the  guar- 
anty was  drawn  up  and  signed.  Appellant 
objected  to  the  testimony  that  went  to  prove 
the  oral  agreement  wbipb  led  to  respond- 
ent's procuring  the  guaranty,  but  for  the 
purpose  for  which  this  evidence  was  offered 
It  was  allowable.  At  the  time  the  guaranty 
was  executed,  appellant  had  Just  refused  to 
make  further  deliveries  under  tbe  log  con- 
tract, because  respondent  bad  failed  to 
promptly  pay  for  tbe  logs  delivered  In  ac- 
cordance with  the  terms  thereof;  but  appel- 
lant was  willing  to  go  on  with  his  part  of 
the  contract  if  he  had  some  assurance  that 
he  would  get  his  money.  He  suggested  as 
much  to  respondent,  and  acting  upon  his 
suggestion,  respondeat  procured  the  guaran- 
ty from  KeUer  and  wife.  This  is  no  more 
than  an  agreement  of  further  performance 
of  an  unexecuted  contract,  of  which  time  la 
the  essence,  with  further  assurance  and 
guaranty  on  the  one  part,  and  a  forbearance, 
for  a  consideration,  to  enforce  the  contract 
rights  upon  the  default  of  the  party  bound 
thereby  at  the  expiration  of  the  time  limit, 
on  the  other  part 

[1-3]  Appellant  contends  that  the  court 
also  erred  in  submitting,  the  case  to  the  Jury 
under  an  Instruction  to  tbe  effect  that  the 
Jury  must  find  by  a  fair  preponderance  of 
the  evidenoe  that  the  contract  in  writtng 
bad  been  modified,  or  its  provisions  waived, 
and  that  they  were  entitled  to  have  this  la- 
sue  submitted  to  tbe  Jury  under  instruc- 
tions that  tbe  degree  of  proof  required  la 
showing  such  a  waiver  of  a  provision  of  a 
written  contract  should  also  be  evidenced 
by  writings,  or  of  proofs  of  the  clearest  and 
most  satisfactory  kind,  citing  Brown  v. 
WinehlU,  3  Wash.  524,  28  Pac  1037.  The 
general  rule  In  this  state,  in  civil  cases,  is 
that  tbe  burden  of  proof  must  be  sustained 
by  a  fair  preponderance  of  the  evid«ice,  and 
what  is  a  fair  preponderance  of  the  evidence 
in  a  law  case  tried  by  a  Jury  is  for  the  Jury 
to  determine.  Of  course.  It  la  true  that  In 
order  to  prove  a  modification  or  a  waiver  of 
a  contract  required  by  law  to  be  In  wrlUnir, 
the  proof  should  show  modification  or  waiver 
by  writings  or  by  clear  and  convincing  evi- 
dence, or,  as  was  said  In  the  case  dted,  proof 
of  the  most  satisfactory  kind.  But  this 
means  no  more  than  that  tbe  evidence  In- 
troduced to  show  a  waiver  or  a  modifica- 
tion of  the  writing  should  be  certain,  posi- 
tive, unambiguous,  and  definite  In  its  termfl^ 
rather  than  tbe  contrary ;  or,  in  other  words, 
it  means. quality  of  evidence  rather  than  that 
it  should  be  written,  or  overwbdming  in 
quantity. 
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[4]  It  Is  first  a  qne^on  for  fbe  court  to 
aetermine  whether  there  Is  positive,  definite, 
and  unamblgnons  evidence  as  to  the  waiver  or 
modification  of  the  written  contract  tending 
to  sustain  the  burden  of  proof  required  there- 
for ;  and  If  there  is  such  evidence  it  Is  the 
duty  of  the  court  to  submit  the  case  to  the  Ju- 
ry, the  Jury  to  determine  whether  It  prepond- 
erates over  evidence  to  the  contrary.  That 
Is  all  that  has  ever  been  required  of  trial 
courts  and  equity  cases  tried  by  the  court 
alone  where  evidence  of  a  clear,  cogent, 
and  convincing  character  Is  required  to 
abrogate  a  contract  for  fraud  and  like 
cases.  On  the  question  now  before  us,  this 
court  used  the  following  language  In  the 
case  of  Gerard-Filiio  v.  McNalr,  68  Wash. 
821,  123  Paa  462: 

"The  secoqd  question,  wliether  the  verbal  con- 
tract mo^fyiog  the  original  written  contract 
was  within  tlie  statute  of  frauds,  is  ot  more 
difficulty.  •  *  •  And  this  court  has  held  that 
a  contract  modifying  or  ateogatlng  a  prior 
■written  contract  required  by  statute  to  be  in 
writing  must  itself  be  in  writing  to  be  obliga- 
tory. Spinning  v.  Drake,  4  Wash.  285,  80  Fac. 
82,  31  Paa  319;  ThUl  v.  Jobnston,  60  Wash. 
393,  111  Pac  22S.  •  •  *  These  principles 
are  relied  upon  to  support  the  judgment  of  the 
trial  court;  bat  it  seems  to  us  that  they  do  not 
meet  the  question  presented.  While  it  is  the 
rule  that  a  written  executory  agreement  to  sen 
or  pnrchase  real  estate  cannot  be  rescinded  or 
abrogated  by  an  oral  ezecutoiy  agreement  to 
rescind  or  abrogate,  it  does  not  foUow  that  sucli 
an  agreement  cannot  be  modified  or  abrogated 
by  an  executed  oral  agreement.  On  the  con- 
trary, it  is  recognized  by  our  own  cases  above 
cited,  and  it  is  the  mle  of  all  the  cases  in  eo 
far  as  we  are  advised,  that  an  executed  oral 
contract  to  modify  or  abrogate  a  written  con- 
tract, required  by  statute  to  be  in  writing,  can 
be  succeesfuUy  pleaded  as  a  defense  to  an  ac- 
tion on  the  original  contract.  To  hold  other- 
wise is  to  make  the  statute  of  frauds  an  in- 
strument of  fraud;  for  it  would  be  a  fraud  to 
allow  a  person  to  enforce  a  contract  which  he 
had  agreed  on  sufficient  consideration  to  modify 
or  abrogate  after  he  has  accepted  the  consid- 
eration for  its  modification  or  abrogation.  It 
is  for  this  reason  that  equity  allows  a  perform- 
ance or  a  substantial  part  performance  of  a 
contract,  invalid  because  not  in  writing,  modify- 
ing or  abrogating  a  valid  contract  to  be  pleaded 
as  a  defense  to  an  action  on  the  valid  contract. 
To  do  otherwise  would  be  to  allow  one  of  the 
parties  to  have  the  benefit  of  both  contracts 
when  in  eqnity  and  good  conscience  he  should 
have  the  benefit  of  but  one."  Oregon  &  W.  R. 
Co.  V.  Elliott  Bay  Mill  &  Lnm.  Co.,  70  Wash. 
148,  126  Pac.  406;  Stoner  v.  Fryett,  91  Wash. 
89,  157  Pac.  213. 

[I]  The  case  now  before  us  comes  within 
Che  rale  we  announced  in  the  Oerard-nillo 
Case,  and,  that  being  true,  it  follows  that 
appellant  had  no  right,  after  the  $1,154.10 
was  paid  him  on  August  21,  to  treat  the  con- 
tract as  canceled  and  refuse  to  carry  out  his 
part  of  It  At  that  time  he  had  in  his  pos- 
aesslon  the  guaranty  by  Keller  and  wife  and 


the  notes.  These  were  Becurlty  to  the 
amount  of  $4,500,  when,  at  the  most,  there 
was  only  $1,154.10  o«'lng  to  him;  and,  un- 
der the  contract,  but  $800  of  this  amount 
was  due  and  payable  on  August  21,  when.  In 
fact,  respondent  paid  the  entli^  amount  of 
$1,154.10.  The  remaining  $354.10  was  for 
logs  delivered  after  the  1st  of  August,  and 
under  the  contract  was  not  due  until  Sep- 
tember 1.  Assuming  that  it  was  necessary 
for  appellant  on  August  21  to  make  a  new 
promise,  it  would  seem  that  this  payment  of 
$354.10  before  due  was  sufficient  considera- 
tion to  support  It.  The  court  therefore  prop- 
erly admitted  and  rejected  evidence  under 
the  issues  involved  therein,  and  properly 
submitted  the  case  to  the  Jury,  and  there  is 
no  error  as  claimed  by  appellant  in  the  giv- 
ing or  refusing  of  such  Instructions. 

[S]  The  admission  of  testimony  by  respond- 
ent as  to  how  much  money  -he  had  paid  on 
the  purchase  price  of  the  mlU  cannot  be  said 
to  have  had  any  tendency  to  injure  the  case 
of  appellant ;  at  least  not  to  the  extent  that 
It  Constituted  reversible  error.  It  was  a 
merely  incidental  and  ccHlateral  matter,  and 
could  not  have  been  regarded  by  the  Jury 
as  of  any  Importance. 

[7]  It  Is  earnestly  Insisted  by  appellant 
that  there  was  not  sufficient  evidence  to  sub- 
mit to  a  Jury  that  would  Justify  a  verdict 
for  respondent.  But  it  is  clear  that  there 
was  direct  conflict  in  the  testimony  by  the 
parties  to  the  controversy  upon  the  questions 
here  at  Issue.  There  was  no  error  in  tlie  re- 
fusal of  the  court  to  take  the  case  away  from 
the  Jury. 

(•]  Some  attempt  Is  made  to  Justify  the 
refusal  of  appellant  to  deliver  any  more 
logs  after  receiving  the  $1,154.10  on  the 
ground  that  a  day  or  so  after  that  time  the 
mill  was  taken  away  from  respondent,  leav- 
ing him  In  no  position  to  perform  the  con- 
tract If  appellant  may  be  permitted  to 
make  such  an  assumption,  it  certainly  may, 
with  as  mndi,  or  more,  reason,  be  assumed 
that  Keller  and  Johnson  would  not  have 
taken  steps  to  forfeit  the  conditional  sale 
contract,  if  appellant  had  on  August  21  re- 
sumed deliveries  of  logs  to  respondent  Be- 
spondent  entered  into  the  original  agreement 
with  appellant  for  the  purpose  of  milling 
logs  whldi  appellant  was  to  deliver,  and 
when  a^eUant  failed  to  deliver  logs  he 
breached  the  contract,  and  req;>ondent  was 
entitled  to  damagea 

Appellant  earnestly  contends  that  the 
court  did  not  submit  the  proper  measure  of 
damages  to  the  Jury  under  the  Instructions 
given  and  refused,  urging  tliat  there  was  no 
proof  of  the  market  value  of  logs  at  any 
other  time  than  the  15th  day  of  August,  the 
date  respondent  alleged  the  contract  was 
breached.  There  was  a  balance  of  2,500,000 
feet  of  timber  to  l)e  delivered.  This  was 
to  be  delivered  in  Installments  of  not  less 
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than  300,000  feet  per  month ;  so  that  It  waa 
optional  with  appellant  to  deliver  not  more 
than  this  onder  the  contract  tar  delivery 
by  InstallmentB,  and,  as  there  Is  no  proof 
of  the  market  valne  of  logs  at  any  date  sub- 
sequent to  August  15,  it  Is  contended  that 
there  was  no  proof  to  submit  to  the  Jury 
upon  which  they  could  base  a  verdict.  Al- 
pha Portland  Cement  Co.  v.  Oliver,  125  Tenn. 
135,  140  S.  W.  595,  38  L.  R.  A.  (N.  S.)  416, 
Ann.  Cas.  IdlSG,  120,  is  quoted  to  this  ef- 
fect: 

"  'The  law  is  that  where  goods  are  to  be  de- 
livered in  instaUments,  or  as  requested  by  the 
purchaser,  the  trae  measnre  of  damages  is  the 
difference  between  the  contract  price  and  the 
market  price  or  valne  at  the  times  when  such 
articles  were  required  ordered.'  Sagola  Lum- 
ber Co.  V.  Chicago  Title,  etc.,  Co.,  121  d.  App. 
298." 

To  the  same  efFect  ar«  dted:  Creaoent 
Hosiery  Co.  v.  Mobile  Cotton  MUls,  140  N. 
C.  452,  63  S.  E.  140,  0  Ann.  Caa.  164 ;  Hill 
y.  Chlpman,  60  Wis.  211,  18  N.  W.  160; 
Johnson  &  Thornton  v.  Allen  &  Jemlson,  78 
Ala.  387,  392,  56  Am.  Sep.  34. 

Appellant  then  says  that  this  court  can- 
not presume  that  the  market  valne  of  these 
logs  went  np  at  any  time  after  August  15, 
1918.  Neither  can  this  court  presume  that 
the  market  value  of  these  logs  went  down 
at  any  time  after  August  16,  1918.  It  can, 
however,  presume  that,  since  the  parties 
stipulated  the  market  value  of  the  various 
grades  of  logs  in  controversy  here  as  of  cer- 
tain prices  on  August  16,  1918,  which  stipu- 
lation was  given  to  the  jury,  together  with 
the  prices  fixed  thereunder,  and  since  no  evi- 
dence of  an  Increase  or  a  decline  in  price 
waa  given  by  either  party,  that  price  remain- 
ed stationary  for  the  time  that  this  con- 
tract would  have  been  enforced  as  to  the 
deUverles,  namely,  during  about  8  months. 
There  was  evidence,  also,  before  the  Jury, 
that  the  cost  of  hauling  Uie  nearest  logs, 
other  than  the  logs  covered  by  this  contract, 
to  the  mill  of  respondent,  would  have  been 
in  the  neighborhood  of  $3  per  thousand, 
which,  in  other  words,  would  have  added  to 
thee  price  of  such  logs  by  that  much,  or  would 
have  reduced  the  value  thereof  to  respond- 
ent that  much,  and  upon  2,500,000  feet  of 
logs  would  have  amounted  to  $7,500,  or  more 
than  the  verdict  awarded  by  the  Jury.  This, 
of  course,  is  not  the  measure  of  damages 
which  the  court  submitted  to  the  Jury,  which 
was  that: 


"•♦•If  •••«!«  plaintiffs  are  enti- 
tled to  recover  a  verdict  at  your  hands,  the 
measure  of  plaintiffs'  damages  will  be  the  differ- 
ence between  the  contract  prices  fixed  for  the 
different  kinds  and  varieties  of  timber  and  the 
stipulated  market  prices  or  value  of  the  differ- 
ent kinds  and  varieties  of  timber,  plus  what  yon 
shall  find  from  the  evidence  would  be  the  fair 
and  reasonable  cost  of  tranq>orting  other  tim- 
ber to  the  mUl." 


This  instruction  then  gave  the  Jury,  for 
their  information,  the  stipulation  as  to  the 
amount  of  timber  and  the  prices  of  different 
kinds  and  grades  thereof. 

[1-11]  But  from  circumstances  of  which 
we  can  take  Judicial  knowledge  as  to  the 
prices  fixed  for  such  timber  by  the  War  In- 
dustries Board,  an  agency  of  the  federal 
government  in  the  prosecution  of  the  war 
then  being  waged,  from  and  after  June  11, 
1918,  ,two  months  prior  to  the  breach  of  this 
contract,  to  and  including  January  15,  1919, 
when  the  federal  government  released  con- 
trol of  the  logging  industry  in  ttiis  state, 
the  price  for  such  logs  in  the  Puget  Sound 
district  ranged  from  $1  per  thousand,  for  No. 

1  and  No.  3  flr,  to  $2  per  thousand,  for  No. 

2  fir,  more  than  the  stipulated  prices  of  tim- 
ber here  Involved  on  August  15,  1918.  We 
will  also  take  Judicial  knowledge  of  the  fact 
that  after  the  federal  government  released 
control  of  the  logging  industry  in  this  state 
on  January  15,  1919,  there  was  a  steady  and 
increasing  demand  for  all  kinds  of  milling 
logs  In  this  state;  so  that  under  the  cir- 
cumstances it  cannot  be  presumed  that  the 
price  of  such  logs  declined,  but,  on  the  con- 
trary, it  may  be  presumed  that  the  price 
increased.  We  are  therefore  of  the  opinion 
that  appellant  is  not  prejudiced  by  the  Bnl>- 
mission  of  the  measnre  of  damages,  as  it 
was  submitted  by  the  court,  to  the  Jury,  and 
the  recovery  thereon  by  respondent,  and  in 
the  absence  of  an'  affirmative  showing  of 
prejudice  thereby  on  the  part  of  appellant 
we  are  not  now  inclined  to  disturb  it  We 
are  inclined  to  think  that  the  verdict  was 
very  moderate  under  the  circumstances,  and 
probably  more  favorable  to  appellant  than 
he  could  expect  from  another  trial. 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

PARKER  and  BRIDGES,  JJ.,  concnr. 
MAIN  and  MITCHELL,  JJ.,  concur  in  the 

result. 
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seat  Porsvant  to  saOi  published  notice,  tbe 
treasurer  of  Kittitas  county  proceeded  at  the 
time  fixed  for  snch  sale  as  shown  by  tbe  re- 
citals in  the  deeds  afterwards  Issued,  as 
follows: 


Aug.  e. 


1.  Taxatloa  «=>658(4)— Notloa  of  tax  saJe  held 
to  sufflcieatly  describa  land. 

Notice  of  tax  sale,  describing  tbe  land  to 
be  sold  as  a  quarter  section,  but  referring  to 
tbe  tax  number  by  which  tbe  land  was  desig- 
nated in  tbe  assessor's  tract  book,  under  Rem. 
Code  1915,  I  9118,  was  sufficient,  though  the 
land  to  be  sold  was  in  fact  only  one-half  of  the 
section  described. 

2.  Taxation  «S3749— Tax  dead  held  ailt  prama- 
tnrely  exeeuted. 

Tax  sale  deed,  dated  the  last  day  for  re- 
demption, but  not  acltnowledged  or  delivered 
until  the  following  day,  was  not  prematurely 
executed. 

3.  Taxatloa  «=>689{2)  —  Inadaquaoy  of  prioa 
not  ground  for  sotting  aside  sale. 

Mere  inadequacy  of  price  is  not  sufficient 
to  Justify  setting  aside  of  tax  sale. 

Department  2. 

Appeal  from  Superior  Court,  Kittitas 
County;  John  B.  Davidson,  Judge. 

Action  by  tbe  National  Banit  of  Conunerce 
of  Seattle  against  A.  L.  B,  Davles  and  oth- 
ers. Judgment  of  dismissal,  and  plaintiff 
appeals.    Affirmed. 

Kerr  A  McCord,  of  Seattle,  and  O.  B. 
Hovey,  of  Etlensburg,  for  appellant 

E.  B.  Wager,  of  Ellensburg,  for  respond- 
ents. 

TOLMAN,  J.  In  1916  and  prior  thereto, 
the  appellant  was  the  owner  of  a  tract  of  20 
acres  of  land  In  Kittitas  county.  Wash.,  do- 
scribed  as  tho  east  half  of  tbe  northeast 
quarter  of  the  northwest  quarter  of  section 
29,  township  18  north,  range  IS  east  W.  M., 
which  land  was  within  the  limits  of  a  duly 
organized  irrigation  district  known  as  the 
"Kittitas  Reclamation  District"  Prior  to 
1918  the  district  attempted  to  levy  a  tax  on 
tbis  property,  describing  it  on  the  tax  rolls 
as  "N.  B.  %  N.  W.  %  Tax  #  6,  Sec.  29,  Tp. 
18  Rg.  19,  20  acres."  Tbe  land  was  not  de- 
scribed by  metes  and  bounds,  but  was  de- 
scribed in  the  assessor's  tract  boolc  as  "Tax 
No.  6,  E.  H  N.  E.  %  of  N.  W.  %  Sec.  29, 
Tp.  18,  Rg.  19,  acres  20."  The  tax  was  not 
paid  before  delinquency,  and  a  notice  of  tax 
sale  was  published,  which  gave  tbe  name  of 
appellant  as  owner,  described  the  property 
as  it  appeared  on  the  tax  rolls,  and  which 
was  printed  In  a  newspaper  published  at  Ole 
Eliun,  within  the  county,  but  without  the 
district,  and  24  miles  distant  from  the  coun- 
ty seat;  there  being  several  newspapers  of 
general  circulation  published  at  the  county 


"And  whereas,  tbe  treasurer  and  collector 
aforesaid,  attended  at  the  time  and  place  fixed 
for  sale,  and  proceeded  with  said  sale,  and  the 
assessmcsQts  upon  the  land  hereinafter  de- 
scribed not  having  been  paid,  and  no  owner  or 
possessor  of  any  of  the  lands  hereinafter  de- 
scribed having  designated  what  portion  thereof 
he  wished  sold  for  the  assessments  against  any 
of  the  same,  I  proceeded  to  offer  the  same  for 
sale,  designating  tbe  least  quantity  of  and  the 
least  portion  of  interest  in  the  land  that  would 
be  sold  for  the  assessments  and  percentage 
which  were  by  law  a  lien  upon  it,  to  wit:  I  of- 
fered for  sale  at  public  auction,  separately, 
each  lot  parcel  or  tract  of  land  as  hereinbe- 
low  described,  and  at  said  auction,  and  upon 
said  offers  of  sale  A.  L.  B.  Davies,  the  party 
of  the  second  part  hereto,  was  the  bidder  who 
was  willing  to  talce  the  least  quantity  of,  or 
smallest  portion  of  interest  in,  each  of  said 
hereinbelow  described  lots,  parcels  and  tracts 
of  land,  and  pay  tbe  assessments  aod  charges 
due  on  each  of  the  same,  and  .his  was  the  high- 
est and  best  bid  for  each  of  said  lots,  parcels 
and  tracts,  and  each  of  said  lots,  parcels  or 
tracts  of  land  was  separately  struck  off  and 
sold  by  me  to  the  said  A.  L.  B.  Daries,  upon  his 
separate  bid  for  each  and  every  lot,  tract  or 
parcel  as  it  was  aforesaid,  and  he  paid  the  full 
amount  of  the  assessment  and  charges  due. up- 
on each  of  said  lots,  parcels  or  tracts  of  land 
and  became  the  purchaser  thereof;  and  in  the 
three  columns  next  following  are  contained: 
First  the  names  of  the  persons  assessed  as  the 
owners  of  said  lots,  parcels  and  tracts;  second,' 
the  particular  description  of  each  lot  parcel 
or  tract  of  land  sold,  as  aforesaid  set  opposite 
the  name  in  which  it  was  assessed;  and,  third, 
the  amount  for  which  said  lot,  parcel  or  tract 
of  land  was  sold .  set  opposite  its  description, 
the  said  three  columns  being  marked  at  the  top 
respectively,  'Names  of  Persons  Assessed'  un< 
der  wliicb  appears  the  names  aforesaid  and  'De- 
scription of  Land  Sold,'  under  which  appear  the 
description  aforesaid,  and  'Amount  Sold  tor,' 
under  which  appeara  the  amounts  aforesaid,  to 
wit: 


Names  of  Per- 
■ons  AneuMd. 

Description  of 
Land  Sold. 

Amount 
Sold  for. 

National  Bank 
of  Commerca 

Sec.  29  Tp.  18  Rg.  19 
NB!%  NW%  Tax  #6.  20  Acres 

$2,20 

"All  of  said  lots,  parcels  and  tracts  of  land 
situate,  lying  and  being  in  Kittitas  reclamation 
irrigation  district,  in  the  county  of  Kittitas,  in 
the  state  of  Washington." 

The  granting  clause  of  the  deed  being; 

"I,  W.  G.  Damerow,  treasurer  and  collector 
aforesaid,  by  virtue  of  and  in  pursuance  of  the 
statutes  in  such  cases  made  and  provided,  have 
granted,  sold  and  conveyed,  and  by  these  pres- 
ents do  grant,  sell  and  convey  unto  aforesaid 
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A.  I<.  B.  DaTlM  and  to  Ui  hein  and  aasUpia 
foMver,  all  and  arery  of  the  lots,  parcels  and 
tracts  of  land  aa  aforeaaid  and  hereinbefore 
described  in  this  deed,  as  folly  and  abBolutely 
as  I,  W.  O,  Damerow,  treasurer  and  collector 
as  aforesaid,  ma;  or  can  lawfully  sell  and  con- 
vey the  same,  togrether  with  all  and  singular  the 
tenements,  Iiereditaments  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertaining 
to  each  of  said  lots,  parcels  or  tracts  of  land." 

Tbla  deed  was  dated  February  24,  1919, 
and  acknowledged  February  25,  1919,  and 
was  filed  with  the  clerk  on  the  last-named 
day,  and  afterwards  recorded.  Appellant  by 
its  second  amended  complaint  -sets  up  these 
fftcts,  alleges  a  subsequent  tender  of  all 
sums  paid  as  taxes  by  the  purchaser,  with 
Interest;  that  tlie  land  is  reasonably  worth 
$1,500 ;  that  the  amounts,  with  interest,  paid 
by  the  purchaser  aggregate  less  than  $100, 
and  prays  for  a  decree  canceling  the  deed. 
To  this  complaint  a  demurrer  was  sustained, 
and,  appelant  electing  to  stand  on  Its  com- 
plaint, a  Judgment  of  distnlssal  followed; 
from  which  it  appeals. 

No  point  is  made  In  the  briefs  or  the  oral 
argument  based  upon  the  publication  of  the 
delinquency  list  or  notice  of  sale  in  a  paper 
published  outside  of  the  irrigation  district, 
and  not  at  the  countgr  seat,  and  as  the  pub- 
lication appears  to  be  substantially  aa  re- 
quired by  Rem.  Code,  {  6440,  we  pass  that 
question  without  further  comment 

(t]  It  is  strenuously  argued  that  there  Is 
no  authority  in  law  for  the  description  of 
this  property  as  It  was  described  In  the  tax 
rolls  and  in  the  published  notice.  It  will  be 
seen  that  the  descripUon  "N.  E.  14  N.  W.  % 
Tax  No.  6,  Sec  29,  Tp.  18,  Eg.  19,  20  acres" 
as  compared  with  the  east  half  of  the  north- 
east quarter  of  the  northwest  quarter  of  sec^ 
tion  29,  leaves  something  to  be  desired,  un- 
less "Tax  No.  6"  supplies  the  deficiency  and 
directs  attention  to  this  particular  property. 
The  statute  with  reference  to  this  subject, 
Bern.  Code,  |  9113,  so  far  as  here  applicable, 
reads: 

"The  assessor  shall  list  all  real  property  ac- 
cording to  the  largest  legal  subdivision  as  near 
as  practicable.  The  assessor  shall  make  out  in 
the  plat  and  description  book  in  numerical  or- 
der a  complete  list  of  all  lands  or  lots  subject 
to  taxation,  showing  the  names  and  owners,  if 
to  him  known,  and  if  unknown,  so  stated;  the 
number  of  acres  and  lots  or  part  of  lots  in- 
cluded in  each  description  of  property  and  the 
valne  per  acre  or  lot:  Provided,  that  the  as- 
sessor shall  give  to  each  tract  of  land  where 
described  by  metes  and  bounds  a  number,  to  be 
designated  as  Tax  No.  which  said  num- 
ber shall  be  placed  on  the  tax  rolls  to  indicate 
that  certain  piece  of  real  estate  bearing  such 
number,  and  described  by  metes  and  bounds  in 
the  plat  and  description  book  herein  mentioned, 
and  it  diall  not  be  necessary  to  enter  a  descrip- 
tion by  metes  and  bounds  on  the  tax  roll  ot  the 
county,  and  the  assessor's  plat  and  description 
book  shall  be  kept  as  a  part  of  the  tax  col- 
lector's records." 


It  is  true  tbat  the  statute  directs   the 
adoption  of  a  tax  aumber  for  each  tract  de- 
scribed by  metes  and  bounds,  and  we  may 
assume  for  present  purpobes  that  the  asses- 
sor is  not   sutborized   to  go  beyond   the 
phiin  letter  of  the  law,  yet  the  assessor's 
tract  book  Is  made  a  part  of  the  tax  collects 
or's  record'  by  the  statute,  and  by  the  use 
of  the  words  "Tax  No.  5,"  one  whose  atten- 
tion was  called  to  an  Incomplete  description 
Within  which  he  owned  half  the  area  de- 
scribed, and  the  notice  advised  him  tliat  one- 
half  the  tract  was  to  be  sold,  and  that  be 
was  the  owner  of  the  property  affected,  conld 
hardly  be  heard  to  say  that  be  did  not  bare 
notice.    The  law  In  providing  for  this  kind 
of  notice  assumes  conclusively  that  by  the 
lawful  publication  the  owner  will  see  and 
take  notice,  so.  In  effect,  we  have  the  same 
question  here  as  though  the  record  showed 
that  the  owner  read  the  published  notloe;. 
Many  cases  have  been  decided  by  this  court 
upon  the  sufficiency  of  the  description  con- 
tained In  such  a  notice.    Appellant  relies  up- 
on miler  &  Sons  v.  Daniels,  47  Wash.  411, 
92  Pac.  208,  where  the  tax  deed  described 
the  property  as  26  acres  In  a  certain  section ; 
this  court  very  properly  held  that  if  the  deed 
described  the  particular  25  acres  In  question, 
then  It  likewise  described  any  other  25  acres 
in  the  same  section ;  Welch  r.  Beacon  Place 
Co.,  48  Wash.  449,  93  Paa  928,  where  the 
description  of  a  lot  In  Syndicate  addition, 
without  giving  the  name  of  any  city  or  town, 
in  a  county  where  were  several  Syndicate 
additions,    was   held   Insufficient;    Wick   r. 
Rea,  64  Wash.  424,  103  Pac.  462,  where  the 
tract  in  question  was  entirely  omitted  from 
the  published  notice:  Kennedy  t.  Anderson, 
88  Wash.  457, 153  Pac.  819,  where  there  was 
no  such  tract  in  existence  as  that  described, 
and  the  purchaser  claimed  a  tract  wholly 
outside  the  description,  because  the  treasnrer 
pointed  out  such  tract  at  the  time  of  the 
sale;  MoUer  v.  Graham,  101  Wash.  283,  172 
Pac.  226,  where  the  property  was  descrltted 
in   the   sommons  afs   being   in    "Bowman's 
Plat,"  and  on  the  tax  roll  as  being  in  "Bow- 
man's  Central   Ship  Harbor   Water  Front 
Plat"    Clearly  none  of  these  are  of  assist* 
ance  here.    More  nearly  in  point,  however,  la 
SUuchfield  v.   Blessing,  65  Wash.  620,  104 
Pac.  800,  where  the  description  of  the  north- 
east quarter  of  the'  southwest  quarter  was 
published  as  the  northeast  quarter  '^r"  the 
southwest     quarter,     followed     by     "forty 
acres";  this  was  held  sufficient;  Old  Repub- 
lic Mining  Co.  V.  Ferry  County,  69  Waah. 
600,  126  Pac.  1018,  where  the  description 
"Cecelia  Lode"  was  held  a  sufficient  descrip- 
tion of  the  "Cecelia  Fraction" ;  Northern  Pa- 
cific R.  Co.  V.  Smith,  68  Wash.  269,  122  Pac 
1057,  where  the  description  "Township  10 
West"  instead  of  "Township  10  North,"  was 
held  to  be  a  mere  derical  error.    We  con- 
clud6  that  the  notice,  as  published,  waa  suffi- 
cient 
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[>]  The  contention  that  the  deed  was  pre- 
maturely executed  cannot  be  enstalned. 
Wblle  dated  Febrnary  24,  which  was  the  last 
day  for  redemption,  It  was  not  acknowledged 
or  delivered  until  Febrnary  25. 

C31  We  have  so  often  held  that  mere  Inade- 
quacy of  price  la  not  snffldent  to  justify  the 
setting  aside  of  a  tax  sale  that  t'lere  is  no 
oocaalMi  to  again  discuss  the  subject.  Both- 
chUd  Bros.  ▼.  Bollinger,  82  Wash.  307,  73 
Pac.  867 ;  J.  K.  Lumber  Co.  t.  Ash,  104  Wash. 
888,  176  Pac.  600. 

The  Judgment  of  the  trial  court  Is  affirmed. 

HOLCOMB,  C.  J.,  and  FULOfflTON, 
MOUNT,  and  BRZDOES,  JJ.,  concur. 


(112  Wash.  nS) 

HINKHOUSE  at  «x.  v.  WACKER  at  n.  (IN- 
LAND EMPIRE  LAND  CO.,  Inter- 
vanar).    (No..  15850.) 

(Supreme  Court  of  Waslfington.    Aug.  18, 
ld20.) 

1.  Hasbaad  awl  wlf«  «s>2e7(3)— UnaoknowJ- 
edged  lease  of  community  land  good  for  only 
one  year. 

Unacknowledged  lease  of  community  land 
for  siz-year  period,  signed  by  husband,  and  not 
wife,  was  valid  only  one  year.    , 

2.  Landlord  and  tenant  «394(5)— NoUea  t* 
quit  waiver  ef  prior  notloes. 

Landlord,  by  giving  tenant  a  lulBcient  no- 
tice to  quit,  waives  all  prior  notices. 

3.  Landlord  and  tenant  «a»94(4)— Notlos  to 
quit  maat  IM  mailed  to  toaaat  aot  peraonaily 


Where  notice  to  quit  k  served  by  leaving 
copy  of  notice  with  sidtable  person  at  rented 
premises,  a  copy  must  also  be  mailed  to  tenant 
at  his  place  of  residence,  to  constitute  suffi- 
cient notice,  under  Bern.  Code  1915,  |  814, 
subd.  2.      , 

4.  Landlord  aad  tonaat  «a>94(5)  —  Netloa  t* 
quit,  aot  properly  aerved,  not  a  waiver  of 
prior  BOtloes. 

A  notice  to  quit,  which  was  ineffective,  be 
cause  not  served  aa  required  by  Bem.  (}ode 
1916,  t  814,  did  not  conatitnte  a  waiver  of  prior 
notices. 

5.  Landlord  and  tenairt  «s>2SI(l)— Notlse  da. 
manding  poasestloa  on  expiration  of  lease 
held  basis  for  milawfal  detainer. 

Landlord'a  notice  to  tenant  to  sarrender 
premises  at  the  end  of  specified  year  for  which 
land  had  been  leased  tuld  sufficient  basis  for 
unlawful  detainer  action;  it  being  unnecessary 
that  such  a  demand  for  possession  comply  with 
statutory  requirements  as  to  notice  to  quit. 

6.  Frauds,  statute  of  «s»l44  —  Landlord  held 
not  estopped  to  deny  validity  of  leas*  for 
mora  tiun  one  year. 

Landlord,  by  selling  tenant  horses,  feed,  and 
grain,  was  not  estopped  from  denying  that  lease 
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was  valid  for  more  than  one  year,  where  the 

sale  thereof  was  an  accommodation  to  tenant 

to  enable  him  to  farm  the  land  the  first  year. 

7.  Chattel  mortgagee  «=»I30  —  Mortgagee  of 

oropa,  with  notloo  of  termlnatlen  of  mort- 

gagor'a  lease,  not  an  innocent  purehasor. 

Mortgagee,  who  took  mortgage  on  crops  to 

be  grown  during  certain  year  with  knowledge 

that  mortgagor's  lease  was  not  valid  as  to  such 

year,  and  that  landlord  had  notified  mortgagor 

that  lease  would  terminate  prior  thereto,  had  no 

rights  as  against  landlord,  not  being  an  innocent 

mortgagee. 

Department  2. 

Appeal  from  Superior  Court,  Orant  Conn- 
ty ;   Sam  B.  HUl,  Judge. 

Action  by  Frank  Hinkhouse  and  wife 
agaluBt  O.  Wacker  and  wife,  in  which  the 
Inland  Empire  Land  Company  intervened. 
Judgment  for  plalntlfb,  and  defendants  ap- 
peaL    Affirmed. 

F.  A.  McMaster,  of  Spokane,  for  appellants. 
O.   P.   Barrows    and   Barrows,    Banna    & 
Lebeck,  all  of  Wenatchee,  for  respondents. 

MOUNT,  J.  This  Is  an  action  of  unlawful 
detainer,  brought  for  the  poeaesslon  of  1,530 
acres  of  farm  land  in  Grant  county.  When 
the  action  waa  begun,  a  writ  of  restitution 
was  issued,  and  the  plaintiff  was  put  In  pos- 
session of  the  property.  Upon  the  trial  or 
the  case  the  court  found  in  favor  of  the 
plaintUt  and  entered  a  Judgment  accordingly. 
The  defendant  has  appealed. 

It  appears  that  on  the  6th  day  of  Decem- 
ber, 1917,  respondent  desired  to  let  the  farm 
in  question  for  a  period  of  one  year.  Hie 
appellant  desired  to  lease  the  lands  for  a 
period  of  six  years.  After  some  consultation 
It  was  agreed  that  a  lease  for  six  years  might 
be  entered  into.  The  respondent  himself  pre- 
pared a  lease,  providing  that  the  appellant 
C.  Wacker  should  have  the  property  for  a 
period  of  six  years  beginning  February  5, 
1918.  The  lease  provided,  among  other  things, 
that  the  lessor  should  be  entltied  to  one-third 
of  the  crop  and  the  land  should  be  farmed 
in  a  workmanlike  manner  to  the  satisfaction 
of  the  lessor.  The  lease  waa  signed  by  the 
respondent  Frank  Hinkhouse  and  by  the  ap- 
pellant C.  Wacker.  It  was  not  signed  by  Mrs. 
Hinkhouse,  and .  was  not  acknowledged  by 
any  of  the  parties.  After  the  lease  was  exe- 
cuted the  appellant  paid  |2,000  to  the  re- 
spondent for  the  purpose,  he  says,  of  binding 
the  bargain.  At  the  time  the  lease  was  al- 
ter^ into.  It  was  agreed  that  the  respondent 
Hinkhouse  should  sell  to  Mr.  Wacker  certain 
horses,  feed,  and  seed  which  was  then  on  the 
premises.  This  $2,000  waa  applied  upon  the 
purchase  of  the  horses,  seed,  and  feed.  The 
respondent  that  same  year  purchased  farm 
machinery,  etc.,  to  the  extent  of  about  $14,000. 
During  the  first  year  of  the  lease  the  iiartles 
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had  some  diflBculty.  After  the  lease  bad  been 
signed  by  Mr.  Hlnkbonse,  Mrs.  Hinkbonse  ru- 
fused  to  sign  It  She  thereafter  repeatedly 
refused  to  sigh  it  In  the  fall  of  1918,  name- 
ly, on  September  6,  a  notice  as  follows  was 
served  npon  Mr.  Wacker: 

"Rnff,  Washington,  September  4,  1918. 
"To  Conwd  Wacker: 

"Take  notice  that  yon  are  hereby  requested 
to  quit  and  deliver  up  to  me  the  possession  of 
the  premises  now  held  and  occupied  by  you  un- 
der the  contract  entered  into  by  myself  and 
you  on  the  8th  day  of  December,  1919.  [Then 
follows  a  description  of  the  premises.]  This 
notice  is  intended  as  notice  to  quit  at  end  of 
year.  However,  it  is  not  intended  to  waive 
any  rights  that  I  may  have  for  redress  on  ac- 
count of  your  not  complying  with  contract,  and 
I  hereby  ask  you  to  give  me  my  share  of  crop 
due  me.  [Signed]    Frank  Hinkhouse." 

Thereafter,  in  October,  the  following  no- 
tice was  Served  npon  the  appellant  Wacker: 

"Ruff,  Washington,  October  — ,  1918. 
"To  Conrad  Wacker  and  Hia  Wife: 

"You  are  here  required  to  pay  the  balance  of 
my  share  of  rent  of  the  premises  described 
hereinafter,  and  which  you  now  hold,  and  give 
me  an  accounting  of  said  crop,  within  three 
days  after  service  of  this  notice,  as  required  by 
law,  or  deliver  up  to  me  the  possession  of  said 
premises.  [Then  follows  a  description  of  the 
premises.] 

"[Signed]    Frank  Hinkhouse,  Landlord." 

After  this-  last  notice  was  served,  an  ac- 
tion was  brought  by  respondent  against  the 
appellant  to  recover  rent  alleged  to  be  due 
and  damages  for  breach  of  contract.  While 
that  action  was  pending  another  notice  was 
served  In  the  month  of  February,  1919,  upon 
Mrs.  Wacker,  as  follov^s: 

"To  Conrad  Wacker  and  Mrs.  Conrad  Wacker, 
His  Wife: 
"Tou,  and  each  of  yon,  are  hereby  notified  and 
required  to  vacate  and  surrender  to  the  under- 
signed, Frank  Hinkhouse  and  Mrs.  Frank  Hink- 
house, his  wife,  the  following  described  lands 
and  premises  in  Grant  county,  state  of  Wash- 
ington: [Then  foliows  a  description  of  tht 
land.] 

"[Signed]    Frank  Hinkhouse, 
"[Signed]    Mrs.  Frank  Hinkhouse, 
"By  O.  P.  Barrows,  Their  Agent  and  Attor- 
ney." 

This  notice  was  served  upon  Mrs.  Wacker 
on  the  25th  day  of  February,  1919.  It  wan 
not  served  upon  Mr.  Wacker,  becanse  he  was 
away  from  home.  A  copy  was  left  with  Mrs. 
Wacker,  to  be  delivered  to  her  husband. 
^I^ereafter  this  action  was  begun  for  restitu- 
tion of  the  premises,  and  resnlted  as  we  have 
above  stated. 

[1]  The  appellant  apparently  makes  no 
claim  that  the  lease  is  valid  for  the  full  term, 
but  Insists  that  he  is  entitled  to  the  pos- 
session of  the  premises  for  the  year  1919,  be- 
cause in  September  of  1918  he  sowed  320 
acres  of  wheat  npon   the  premises.     GLhla 


wheat  'was  sown  after  appellant  had  notice 
that  he  would  be  required  to  vacate  at  the 
termination  of  the  first  year.  This  court  in 
a  number  of  cases  has  held  that  an  unac- 
knowledged lease  of  commnnlty  property  is 
good  <Mily  for  one  year.  In  Spreltzer  v.  Mill- 
er, 98  Wash.  601,  168  Pac  179,  a  number  of 
cases  so  holding  are  cited,  and  we  there  said: 

"Hence  it  has  consistently  been  held  that  a 
contract  to  lease  community  land,  made  by  a 
married  nan  without  his  wife  Joining  him  In  the 
manner  provided  by  the  last -quoted  section,  the 
lessee  knowing  of  its  community  character,  ia 
dearly  in  contravention  thereof." 

It  fqllows,  from  what  we  said  in  that  case, 
that  the  lease  In  this  case  was  valid  only  for 
the  year  1918. 

[2-4]  The  appellant  seriously  contends  that 
the  giving  of  the  last  notice  on  February  25, 
1919,  is  a  waiver  of  the  other  notices.  We 
are  of  the  opinion  tliat  this  would  be  correct, 
tf  the  last  notice  was  sufficioit  We  are  of 
the  opinion  that  the  notice  last  given  was  of 
no  effect,  becau^  It  was  not  served  In  the 
manner  provided  by  law.  Section  814,  Rem. 
Code,  provides  that  such  notice  shall  be  serv- 
ed either — 

"(1)  By  delivering  a  copy  personally  to  the 
person  entitled  thereto;  or  (2)  if  he  be  absent 
from  the  premises  unlawfully  held,  by  leaving 
there  a  copy,  with  some  person  of  suitable  age 
and  discretion,  and  sending  a  copy  through  the 
mail  addressed  to  the  person  entitled  thereto  at 
his  place  of  residence." 

In  the  case  of  Smith  v.  Seattle  Camp,  No. 
69.  67  Wash.  556,  107  Pac.  872,  we  held  that 
under  this  provision,  where  personal  service 
could  not  be  had  upon  the  lessor,  the  two 
acts,  viz.  leaving  the  notice  with  a  suitable 
person  and  mailing,  must  concur  to  make  a 
valid  service.  It  Is  plain,  therefore,  that  the 
last  notice  given  was  Ineffective  by  reason 
of  the  fact  that  the  statute  was  not  complied 
with  in  respect  to  mailing  the  notice.  Tbe 
second  notice  that  was  given  was  a  notice 
to  pay  the  rent  or  to  deliver  up  possession 
of  the  premises.  That  notice  was  served  for 
the  purpose  of  bringing  an  action  for  the 
recovery  of  rent  and  for  possession  of  the 
premises  on  account  of  violation  of  the  terms 
of  the  lease.  The  action  based  thereon  was 
not  brought  as  an  unlawful  detainer  action. 
That  action  was  dismissed  by  tbe  respondent 
before  the  present  action  was  tried. 

[(]  It  is  also  argued  by  appellant  that  the 
first  notice  was  Insufficient.  In  the  case  of 
Smeltzer  v.  Webb,  101  Wash.  568,  172  Pac. 
750,  a  case  of  this  kind,  we  held  that  an  oral 
notice,  given  before  the  end  of  the  year,  de- 
manding surrender  of  possession  of  a  farm, 
was  snfflcl^it  In  that  case  Judge  Parker, 
speaking  for  the  court,  said: 

"This  is  not  a  case  of  giving  a  statutory  no- 
tice to  quit,  looking  to  the  termination  of  a 
tenancy,  but  It  is  a  case  of  preventing  the  com- 
mencement of  a  new  tenancy,  or  rather  of  pre- 
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Tentinx  the  renawal  Ij  consent  of  «  teninqr 
which,  by  express  terms  of  the  contract  creating 
it,  expired  on  a  specified  date.  We  conclude 
that  the  trial'  coart  did  not  err  in  admitting  tes- 
timony  of  the  making  of  the  oral  demand  for 
possession  by  respondents." '  ^ 

If  an  oral  demand  for  possession  is  soffl- 
clent  before  the  expiration  of  a  yearly  lease, 
clearly  the  notice  given  in  this  case  was  suffi- 
cient for  the  same  purpose.  We  are  of  the 
opinion,  therefore,  that  the  first  notice  was 
sufficient  wpoa  which  to  base  the  action  for 
unlawful  detainer.  We.  are  also  of  the  opin- 
ion that  the  giving  of  the  subsequent  notices 
did  not  amount  to  a  waiver  of  the  first  no- 
tice. 

[6]  The  appellant  also  contends  that  the 
respondents  are  estopped  to  question  the  va- 
lidity of  the  lease  for  the  second  year  be- 
cause of  the  purchase  of  horses,  feed,  and 
grain  by  the  appellant  from  the  respondent 
at  the  time  and  after  the  execution  of  the 
contract  of  lease.  We  find  nothing  In  the  evi- 
dence to  indicate  that -the  purchase  of  the 
horses  and  the  grain  and  feed  was  a  part 
consideration  for  the  lease,  but  it  appears 
that  the  purchase  of  the  horses  and  the  feed 
and  the  seed  was  an  accommodation  to  the 
lessor  in  farming  the  land  for  the  year  1918. 
In  the  case  of  Armstrong  v.  Burkett,  10^ 
Wash.  478,  1T7  Pac  333,  180  Pac.  873,  this 
court  said  wpoa  the  question  of /estoppel: 

"To  make  an  oral  lease  good  for  one  year 
under  the  theory  of  estoppel,  there  must  be 
some  element  of  benefit  to  the  landlord  aside 
from  the  rent  reserved,  or  some  injustice  to  the 
tenant  that  a  court  of  equity  will  not  tolerate, 
as,  for  instance,  where  the  landlord  has  made 
the  lease  conditioned  upon  some  alteration  or 
improvement  that  would  enhance  the  value  of 
the  property,  or  where  the  value  of  the  prop- 
erty lies  in  the  taking  of  an  annual  crop.  In  oth- 
er words,  the  mere  possession,  the  payment  of 
rent,  and  the  conduct  of  a  business  in  the  usual 
way  and  for  the  sole  benefit  of  the  tenant,  un- 
accompanied by  drcumatances  which  will  cre- 
ate a  consideration  going  to  the  term,  will  not 
make  an  oral  lease  from  month  to  month  a  term 
lease,  resting  in  estoppel." 

The  case  of  Andersonian  ^vestment  Ca  t. 
Wade,  184  Pac.  327,  relied  upon  by  appellant, 
was  a  case  where  the  lessor  had  been  au- 
thorized to  make  Improvonenta  to  a  building 
by  written  consent  of  the  agent,  and  where 
the  lessor  had  qude  the  Improvements  at  his 
own  cost  That  was  a  case  where  the  Im- 
provement enhanced  the  value  of  the  build- 
ing, and  within  the  exception  to  the  rule  as 
stated  In  the  Armstrong  Case,  supra. 

£7]  Appellant  further  argues  that  the  in- 
tervener in  this  case  is  entitled  to  considera- 
tion. The  facts  in  that  respect  are  that,  aft- 
er respondent  had  notified  appellant  his 
lease  would  terminate  on  the  5th  of  f^bruary, 
1919,  the  intervener  loaned  money  or  sold 
seed  to  the  appellant,  and  took  a  chattel  mort- 


gage on  the  crop  whldi  was  to  be  grown  dur- 
ing the  year  1919.  It  appears  from  the  evi- 
dence that  the  Intervener  knew  of  the  rela- 
tion existing  between  the  appellant  and  re- 
spondent, and  we  are  satisfied  for  that  reason 
he  could  not  claim  to  be  au  Innocent  mort- 
gagee, and  have  a  greater  claim  upon  the 
crops  than  the  appellant  himself.  We  are 
satisfied,  upon  the  whole  case,  that  the  trial 
court  arrived  at  the  correct  conclusion. 
The  Judgment  is  therefore  affiriped. 

HOLCOBfB,,C.  J.,  and  BRIDGES  and  TOL- 
iiAN,  JJ.,  concur. 


(97  Or.  518) 
8TAJE  ex  ml.  KELLY  et  al.  v.  PLUMMER, 
laspeetor  af  Baiidiags.* 

(Supreme  Court  of  Oregon.    July  31,  1920.) 

Mandamus  ®s»87— Application  to  compel   city 
officials  to  permit  the  erection  of  an  apart- 
ment building  dismissed. 
On   application  for   mandamus  to  compel 
dty  authorities  to  permit  the  erection  of  an 
apartment  building,  where  it  was  admitted  by 
applicant's  reply  to  defendant's  answer  to  the 
alternative  writ  that  there  were  errors  in  the 
plans  and  specifications  which  applicants  prom- 
ised to  correct,  held,  that  applicant's  motion, 
based  on  the  pleadings,  to  direct  the  issuance 
of   a  peremptory  writ,   would   b«  denied   and 
the  proceeding  dismisseiL 

Johns,  J.,  dissenting. 

In  Banc. 

Proceeding  in  mandamus  by  the  State  of 
Oregon,  on  the  relation  of  George  H.  Kelly 
and  O.  y.  Everett,  trading  as  the  Berkshire 
C<mipany,  against  H.  E.  Plnmmer,  as  In- 
spector of  Buildings  of  the  dty  of  Portland. 
Dismissed. 

See,  also,  189  Paa  405. 

The  relators,  desiring  to  build  an  apart- 
ment bouse  on  real  property  In  the  dty  of 
Portland,  of  which  the  relator  Kelly  is  the 
owner  and  which  the  relator  Everett  had 
contracted  to  purchase,  applied  to  the  de- 
fendant, as  inspector  of  buildings  of  the  mu- 
nicipality, for  a  permit  to  erect  the  building. 
Permission  having  been  refused  by  the  de- 
fendant, the  relators  by  an  original  proceed- 
ing in  this  coprt,  after  their  appeals  here- 
inafter mentioned  had  been  denied,  sued  out 
an  alternative  writ  of  mandamus  requiring 
the  defendant  to  issue  the  permit  or  show 
cause  why  he  had  not  done  so.  After  allega- 
tions  of  the  ownership  of  the  property,  that 
the  defendant  is  the  Inspector  of  buildings. 
Intrusted  by  the  bureau  of  buildings  of  the 
city  of  Portland  with  the  supervision  and 
direction  of  the  Issuance  of  building  permits, 
and  a  further  statement  that  on  December 
12,  1919,  on  the  application  of  the  relator 
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Brerett  the  defendant  had  Issued  a  permit  of 
the  bureau  of  buildings  for  excavation  upon 
the  premises  for  the. future  erectton-  of  tbe 
apartment  house,  it  is  said: 

"That  on  January  22,  1920,  relator  Byerett, 
through  his  architects,  made  application  to  the 
eaid  defendant  and  to  the  said  bureau  of  build- 
ings for  a  permit  to  erect  a  siz-story,  fireproof 
apartment  house  on  said  premises  at  an  esti- 
mated cost  of  $225,000;  that  Bud  application 
was  accompanied  by  plans  and  specificatjons 
in  manner  and  form  as  provided  by  the  Build- 
ing Code  of  the  city  of  Portland;  that  the  term 
'Building  Cktde'  is  the  designation  of  Ordinance 
No.  33911  of  the  city  of  Portland,  Or.,  enti- 
tled, 'An  ordinance  prpnding  building  regula- 
tions to  be  known  as  the  Building  Code,  re- 
pealing certain  existing  building  regulations  and 
providing  a  penalty,  and  declaring  an  emergen- 
cy,' which  s^d  ordinance  had  theretofore  been 
duly  enacted  and  approved  and  has  been  and  is 
in  fun  force  and  effect  in  the  said  city;  that 
said  ordinance  requires  application  to  be  made 
to  the  said  bureau  of  buildings  for  a  permit  to 
erect  structures,  directs  the  accompanying  of 
the  application  for  permit  vith  two  sets  of 
plans  and  specifications  and  an  estimate  of 
probable  cost  of  the  worlc,  and  requires  the 
issuance  by  said  bureau  of  such  permit  if  the 
applicatlonB,  plans,  and  speoificationB  conform 
to  the  requirements  of  the  said  Code;  that  the 
■aid  ordinance  further  provides  that  a  permit 
shall  either  be  issued  or  refused  within  three 
working  days  from  the  date  of  filing  the  ap- 
plication, and  a  board  of  appeal  is  created  to 
which  appeal  may  be  made  from  such  refusal 
on  the  part  of  the  said  building  inspector  or 
bureau  of  buildings." 

The  writ  states  also,  in  substance,  that  at 
the  time  the  excavation  permit  was  issued 
the  BuUdlng  Code  of  the  city  provided  that 
certain  kinds  of  buildings  erected  or  altered 
for  use  In  whole  or  la  part  for  certain  kinds 
of  occupancy  therein  named  should  be  re- 
stricted as  to  location;  that  no  permit  for 
the  erection  or  alteration  of  such  building 
should  be  Issued  unless  such  application  were 
approved  by  the  council;  that  it  should  be 
accompanied  by  a  plan  giving  the  location 
of  the  building  in  Question,  together  with  all 
buildings  within  a  radius  of  200  feet  from 
the  proposed  structure,  and  the  names  and 
addresses  of  the  owners  of  such  buildings; 
that  the  ordinance  required  fixing  a  time 
for  the  consideration  of  the  case  by  the  coun- 
cil, notification  to  the  owners  of  neighbor- 
ing buildings,  and  that  the  "granting  of  the 
application  tor  a  permit  shall  not  be  ap- 
proved by  the  council  wherever  it  appears 
that  the  granting  of  the  same  is  or  may 
be  detrimental  to  the  public  health  or  safety 
or  detrimental  to  the  welfare  and  growth  of 
the  city."  In  the  list  of  restricted  buildings, 
as  the  ordinance  stood  at  the  time  the  exca- 
avtion  permit  was  issued,  apartment  houses 
were  not  included.  The  writ  narrates  that 
on  Janua^  14,  1020,  the  restrictive  ordi- 
nance mentioned  was  ^amended  so  as  to  in- 


clude, among  otlier  structures,  apartment 
houses,  and  that  section  2  of  the  amendlftg 
ordinance  limited  the  period  of , Its  applica- 
ti(m  to  apartment  bouses  as  follows: 

"Sec.  2.  That  the  provisions  of  section  700 
of  said  Ordinance  Mo.  33911  so  far  as  the  same 
applies  to  apartment  houses,  shall  cease  to  be 
in   force   and   effect  from  and  after  Joly   1, 

Mao." 

This  amended  ordinance  carried  with  it  an 
emergency  clause. 

The  writ  goes  on  to  allege  that  when  the 
application  was  made  for  the  erection  of  the 
desired  apartment  house  the  defendant  did 
not  object  to  the  application,  plana,  or  speci- 
fications because  of  any  imperfections  there- 
in or  because  of  failure  to  conform  to  tlie 
Building  Code  or  any  ordinance  of  the  dty, 
but  based  his  refusal  on  the  ground  that  be- 
cause the  building  ordinance  was  amended 
so  as  to  include  apartment  houses  he  was 
powerless  to  Issue  a  permit  without  direc- 
tion of  the  dty  councQ.  It  further  appears 
that  the  relator  Everett  appealed  from  tbe 
action  of  the  defendant  to  the  board  of  ap- 
peals constituted  bj  the  Building  Code, 
where  his  appeal  was  denied,  and  the  mat- 
ter was .  carried  to  the  dty  council  on  hla 
further  appeal,  accompanleid  by  a  plan  as 
prescribed  In  the  Building  Code  before  tlie 
amendment  mentioned,  with  the  result  that 
a  majority  of  the  owners  of  neighboring 
buildings  within  200  feet  of  the  site  of  tlie 
proposed  structure  objected  to  the  granting 
of  the  permit,  whereupon  the  council  also  re- 
jected the  application  and  dedined  to  issue 
the  permit  This  rejection  is  charaderized 
by  the  alternative  writ  as  an  arbitrary  ex- 
ercise of  power  assamed  by  the  council  to 
deny  the  right  to  erect  apartment  houses  on 
the  location  choseq  merely  because  of 
aesthetic  considerations  or  because  certain 
neighboring  owners  preferred  to  be  exduslve. 
The  effect  of  the  action  of  the  defendant  and 
of  the  bureau  of  buildings,  board  of  appeals, 
and  dty  council  is  declared  by  the  relators  to 
be  to  deprive  them  of  their  property  rights 
and  to  be  in  violation  of  artide  14,  §  1,  of 
the  Amendments  to  the  Constitution  of  the 
United  States,  and  artide  1,  |  10,  of  the 
state  Constitution;  and  it  is  averred  that 
if  the  property  is  used  merely  for  the  con- 
struction of  a  residence  it.  Is  worth  only 
$20,000,  whereas  if  used  tor  the  const^e- 
tlon  of  an  apartment  house  it  will  be  worth 
$40,000. 

The  defendant  showed  cause  by  answering. 
On  Information  and  belief  he  denies  the  own- 
ership of  the  property,  and  admits  that  he 
Is  the  inspettotr  of  buildings  and  is  author- 
ized to  issue  permits,  but  iiot  for  the  erec- 
tion of  apartment  bouses.  He  denies  that 
the  application  mentioned  in  the  allegatioa 
of  the  writ  already  quoted  was  accompanied 
by  plans  or  Bpeclficatioos  In  manner  or  form 
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as  provided  by  the  BnUding  Oode  of  tbe 
ctty  of  Portland,  and  denies  that  the  Code 
requires  the  iasoance  by  the  bnrean  of  sac^i 
a  permit  If  the  application,  plans,  and  sped- 
flcattons  conform  to  the  requirements  of  said 
Oode,  or  that  a  permit  shall  either  be  Is- 
sued or  refused  within  three  days  or  within 
any  other  time  from  the  date  of  the  filing 
of  the  application.  It  la  admitted  that  the 
ordinance  became  functus  officio  on  July  1, 
1020,  as  to  apartment  houses.  The  answer 
denies  that  the  defmdant  restricted  Us  ob- 
jections to  the  plans  and  spedflcatlons  sub- 
mitted with  the  application  to  m««  want  of 
authority  to  grant  the  permission  without 
consent  of  the  council.  The  appeal  to  the 
board  of  appeals  and  finally  to  the  council 
is  admitted,  with  the  result  as  stated  In  the 
alternative  writ.  Other  admissions  and  de- 
nials were  madO)  not  necessary  to  be  no- 
ticed here. 

Affirmatively,  the  answer  to  the  writ  sets 
out  the  amendment  to  the  ordinance.  Includ- 
ing apartment  houses  on  the  restricted  list, 
saying  that  as  to  such  edifices  the  ordinance 
bad  been  amended  on  December  21,  1919. 
The  answer  further  points  out  that  the  plans 
and  specifications  mentioned  in  the  alterna- 
tive writ  as  having  been  presented  to  the 
defendant  failed  in  17  specified  particulars 
to  comply  with  the  Building  Code,  the  Hous- 
ing Code,  and  other  ordinances  of  tbe  d^ 
of  Portland,  which  are  pleaded.  There  are 
other  allegations  of  the  answer  giving  rea- 
sons, based  upon  the  ideas  of  tbe  defendant 
respecting  health  requirements,  fire  protec- 
tion, and  aesthetic  considerations,  why  the 
site  mentioned  ought  not  to  be  devoted  to 
the  use  of  an  apartment  house. 

The  reply  admits  many  of  the  defects 
charged  against  the  submitted  plans  and  spec- 
ifications by  the  answer,  but  avers  a  willing- 
ness on  the  part  of  the  relators  to  make 
proper  corrections  In  tbe  future.  At  this 
stage  of  the  litigation  the  relators  moved  for 
a  judgment  on  the  pleadings  awarding  a  per- 
emptory writ  of  mandamus  against  the  de- 
fendant, commanding  him  forthwith  to  Is- 
sue the  desired  permit. 

Roscoe  O.  Nelson,  ot  Portland  (Dey,  Hamp- 
■on  8c  Nelson  and  C.  J.  Young,  all  of  Port* 
land,  on  the  brief),  for  plaintUfa. 

Wallace  McCamant  and  H.  M.  Tomllnson, 
both  of  Portland  (W.  P.  La  Roche,  of  Port- 
land, on  tbe  brief),  for  defendant 

BURNBTT,  J.  (after  Stating  tbe  facts  as 
above).  It  is  well-nigh  axiomatic  that  the 
court  is  powerless  to  render  Judgment  on  the 
pleadings  when  there  Is  at  Issue  any  question 
of  fact  material  to  the  relief  sought.  It  Is 
Charged  in  the  writ,  as  appears  more  at  large 
in  the  quoted  allegation  above  set  forth,  that 
the  application  made  to  the  def«idant  for 
permission  to  erect  the  apartment  house  was 
accompanied  by  plans  and  specifications  in 


manner  and  form  as  provided  by  fbe  Build- 
ing Code  of  the  city  of  Portland,  and  this  is 
denied.  At  this  point  tbe  relators  are  con- 
fronted with  a  dilemma.  On  the  one  hand 
there  is  an  issue  on  this  part  of  tbe  writ,  in 
wbidi  there  appears  an  affirmation  <m  one 
Bide  and  a  traverse  on  tbe  other.  On  tbe 
other  hand,  this  cannot  be  avoided  with  the 
statement,  as  made  in  the  argument,  that 
this  allegation  was  a  mere  conclusion  of  law. 
In  brief,  there  is*  either  an  Issue  of  fact 
Joined,  or  the  pleading  of  the  writ  Is  Insuffi- 
cient in  point  of  law.  In  that  It  states  a  mere 
conclusion  of  law  and  not  a  fact.  To  allow 
the  motion  for  a  Judgment  awarding  a  per- 
emptory writ  would  be  either  to  disregard 
the  Issue  of  fact.  If  there  be  rate^  or  to  per- 
mit the  relators  to  stultify  themselves  by  ad- 
mitting that  their  pleading  was  insufficient  to 
Justify  the  issuance  of  a  writ. 

It  is  hornbooli  law  that  the  writ  will  not 
issue  unless  it  is  made  clear  that  all  of  the 
preliminaries  preceding  the  execution  of  the 
function  sought  to  be  compelled  have  been 
completed,  so  that  nothing  is  left  for  the 
defendant  to  do  except  the  ministerial  duty 
involved.  Having  availed  himself  of  this  ex- 
traoMinaiy  remedy  of  mandamus,  the  ite- 
titloner  for  tbe  writ  must  show  such  a  situ- 
ation that  all  objections  to  the  performance 
of  the  duty  have  been  removed  and  that  the 
defendant  Is  confronted  with  the  absolute 
obligation  to  perform  the  act  sought  to  be 
compelled.  In  this  case  tbe  validity  and  au- 
thority of  the  BuUdlng  Oode  of  the  dty  of 
Portland  are  granted,  except  so  far  as  it 
attempts  by  the  amendment  to  malce  pro- 
posed apartment  houses  subject  to  the  will 
of  the  council.  In  many  of  the  respects  in 
which  the  plans  and  specifications  are  chal- 
lenged, the  objections  thereto  are  conceded; 
for  instance,  tue  requirement  of  the  dimen- 
sions of  flues,  the  width  of  stairways,  and 
the  like,  which  are  sufficient  for  Illustra- 
tion. In  the  very  nature  of  things,  under 
the  building  ordinance,  the  defendant  could 
not  and  ought  not  to  be  allowed  to  issue  per- 
mits for  the  erection  of  buildings  which  do 
not  conform  to  the  Building  Code. 

It  is  urged,  however.  In  argument,  and 
substantially  alleged,  that  at  the  time  the 
defendant  rejected  tbe  application  be  did 
not  make  any  of  the  objections  now  set  out 
in  his  answer  respecting  nonconformity  with 
the  Building  Code.  It.  must  be  remembered, 
however,  that  tbe  defendant  is  a  public  of- 
ficer, whose  duties  are  prescribed  by  the  or- 
dinances of  the  dty,  of  which  the  relators 
must  take  notice.  It  Is  not  within  bis  au- 
thority to  ignore  or  waive  any  of  the  require- 
ments of  the  dty  laws.  The  relators  must 
take  notice  of  the  limitations  upon  tda  au- 
thority. Upon  them,  not  upon  him,  rests  tbe 
burden  of  showing  all  things  necessary  to 
creathig  a  situation  in-  which  his  dot;  to  Is- 
sue the  permit  Is  Imperative.   They  cannot  re- 
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ly  upon  waiver,  as  If  the  obllgatl(Hi  were  be- 
tween private  individuals,  wbere  only  their 
respective  rights  are  affected.  In  such  an  in- 
stance, wh^re  only  private  rights  and  duties 
are  involved,  either  party  may  waive  require- 
ments which  he  otherwise  would  be  author- 
ized to  enforce.  It  Is  not  so,  however,  in  mat- 
ters where  public  rights  are  involved  and 
the  duties  of  an  otdcer  are  enjoined  upon  him 
by  law  with  restrictions  governing  his  con- 
duct. It  Is  not  necessarjT  to  cite  authorities 
for  the  views  herein  expressed.  They  are  of 
common  learning.  These  are  sufficient  rea- 
sons for  denying  the  motion  asking  the  is- 
suance of  a  writ  on  the  pleadings  as  they 
now  stand.  Neither  would  it  be  competent 
to  issue  a  peremptory  writ  conditioned  upon 
the  relators'  future  correction  of  the  errors 
In  their  plans  and  specifications.  A  condition- 
al peremptory  writ  would  be  a  contradiction 
of  terms.  Peremptory  means  absolute^  and 
admits  of  no  qualification. 

For  the  reason  that  by  the  admitted  terms 
of  the  ordinance  it  ceased  to  be  effective  on 
the  Ist  day  of  July,  1920,  as  to  apartment 
houses,  the  right  of  the  council  to  pass  such 
an  'ordinance  has  become  a  moot  question, 
which  the  invariable  practice  of  this  court 
has  excluded  from  our  consideration.  Moores 
V.  Moores,  36  Or.  261,  59  Pac.  327;  State 
ex  rel.  v.  Grand  Jury,  87  Or.  542,  62  Pac. 
206;  State  ex  rel.  t.  Fields,  63  Or.  453,  101 
Pac.  218;  State  ex  reL  v.  Webster,  58  Or. 
876,  114  Pac.  932. 

Only  in  its  discretion  does  this  court  take 
original  Jurisdiction  in  cases  of  this  sort. 
Article  7,  {  2,  State  Constitution. 

For  the  reasons  already  stated,  therefore, 
the  motion,  based  on  the  pleadings,  to  direct 
the  issuance  of  a  peremptory  writ,  will  be 
denied,  and  as  an  exercise  of  our  constitu- 
tional discretion  the  proceeding  will  be  dis- 
missed, without  prejudice  to  the  rights  of  the 
relators  to  apply  to  the  circuit  court  for 
a  writ  of  mandamus  as  they  may  be  ad- 
vised. 

McBRIDE,  C.  J.,  and  HARIUS,  J.,  concur 
in  the  result. 

JOHNS,  J.  Under  the  facts  shown  to  ex- 
ist, neither  one  of  the  reasons  assigned  for 
dismisslBg  the  writ  is  legally  sound,  and  for 
such  reason  I  dissent 

BEAN,  J.,  took  no  part  In  the  consideration 
of  this  cue. 


(100  Or.  830) 

MARSHALL  at  «l.  v.  MIDDLETON  at  al. 
(Supreme  Conrt  of  Oregon.    July  81,  1920.) 


I.  Wills   ^=9840— Executors   cannot   be 
pelled  to  redeem  devised  land. 
Where  purchaser   assamed   mortgage,   but 
defanlted  in  payment,  devisees  to  whom  he  had 


devised  the  land  conld  not,  upon  his  death  anb- 
sequent  to  foreclosure  during  period  of  redemp- 
tion, compel  executors  to  redeem  out  of  funds 
belonging  to  the  estate,  though  will  directed 
that  his  just  debts  be  first  paid,  since  the  prop- 
erty itself  is  as  'between  decedent  and  legatees' 
the  primary  fund  out  of  which  a  lien  must  be 
satisfied. 

2.  Mortgages  «=9390— Foreclosure  suit  Md  to 
preclude  action  on  notes  teonred. 
The  bringing  of  a  suit  by  the  mortgagees, 
against,  mortgagors  and  their  grantee  who  had 
assumed  mortgage,  to  foreclose  the  mortgage^ 
constituted  an  election  of  remedies  on  the  part 
of  the  mortgagees,  and  thereafter  precluded 
them  from  bringing  an  action  upon  the  prom- 
issory notes  given  in  connection  with  the  mort- 
gage. 

Department  1. 

Appeal  from  Circuit  Court,  Multnomah 
County ;  Robert  6.  Morrow,  Judge. 

Proceeding  by  Redmond  P.  Marshall  and 
another,  against  J.  H.  Middleton  and  anoth- 
er, executor  and  executrix  of  the  last  will 
and  testament  of  Wm.  H.  Marshall,  deceas- 
ed, to  compel  payment  of  claim.  Order  of 
county  court  for  cotnplainants  was  reversed, 
and  the  proceeding  was  dismissed  by  the  cir- 
cuit court,  and  the  claimants  appeal.  Af- 
firmed. 

This  is  a  proceeding,  originally  brought  in 
the  county  court  of  Multnomah  county,  to 
compel  the  defendants,  as  executors  of  tbe 
estate  of  William  H.  Marshall,  deceased,  to 
pay  off  and  discharge  a  lien  upon  certain 
real  estate  bequeathed  to  the  claimants  by 
said  decedent.  The  facts  shown  In  the  rec- 
ord are  as  follows: 

In  AprU,  1910,  W.  H.  and  May  S.  Hembree 
purchased  a  small  t&rm  from  Mary  E.  and 
Jolin  N.  Rogers,  and,  being  indebted  for  tbe 
purcliase  price,  gave  their  notes  therefor; 
one  of  said  notes  being  for  the  sum  of  $4.- 
225,  bearing  interest  at  6  per  cent.,  and  tbe 
other  for  $775,  bearing  Interest  at  7  per  cait. 
per  annum,  and  to  secure  said  notes  execut- 
ed a  purchase-money  mortgage  in  favor  of 
their  grantors  for  said  sums.  Decedent  pur- 
chased the  tract  from  Hembree  and  wife, 
subject  to  the  mortgage,  which  be  assumed 
to  pay.  Having  defaulted  in  the  paym«it, 
suit  to  foreclose  the  mortgage  was  brougbt 
against  Heipbree  and  wife  and  decedent: 
and  complete  service  was  had  during  dece- 
doit's  lifetime.  He  having  died  before  final 
decree  his  executors  and  heirs  at  law.  In- 
cluding claimants,  were  made  parties,  and  a 
decree  was  rendered  foreclosing  the  mort- 
gage. Cpon  foreclosure  the  property  was 
bid  in  by  the  mortgagees  for  the  full  amount 
due,  and  at  the  time  this  proceeding  was  in- 
stituted was  subject  to  redemption  by  thoae 
beneficially  Interested. 

When  W.  H.  Marshall  died,  he  left  a  will 
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prorldlng.  In  the  nsnal  form,  for  the  payment 
of  all  hia  Just  debts;  thai  bequeathing  to 
claimants  some  small  articles  of  personal 
property  and  the  farm  In  question,  and  leav- 
Ing  all  the  residue  of  hla  estate  to  bis  wife, 
Bessie  M.  Marshall. 

The  appellants,  claiming  that,  nnd»  the 
terms  of  the  will,  the  tract  In  question  should 
pass  to  them  unincumbered,  brought  this 
proceeding,  praying  that  the  executors  be  re- 
quired to  redeem  said  property  out  of  the 
funds  belonging  to  the  estate,  which  claim 
being  allowed  by  the  county  court,  the  exec- 
utors appealed  to  the  circuit  court,  where 
the  order  of  the  county  court  was  reversed 
and  the  proceeding  dismissed.  From  that  or- 
der the  claimants  have  appealed  to  this 
court. 

B.  K.  Oppenhelmer  and  W.  B.  Farrell, 
both  of  Portland  (Frank  J.  Lonergan  and 
Davis  &  Farrell,  all  of  Portland,  o;i  the 
brief),  for  appellants. 

M.  H.  Clark,  of  Portland  (Olark,  Middle- 
ton  ft  Clark,  of  Portland,  on  the  brief),  for 
respondenta. 

McBRIDB,  O.  J.  (after  stating  the  facts  as 
above).  (1]  Waiving  certain  questions  as  to 
the  mode  of  procedure  adopted  by  the  daim- 
anta,  we  are  of  the  opinion  that  the  execu- 
tors were  not  legally  bound  to  redeem  from 
the  foreclosure  sale,  and  that  Che  will  only 
passed  to  the  claimants  the  legal  title  to  the 
tract  in  question,  subject  to  the  mortgage. 

As  between  decedent  and  the  legatees,  the 
land  constituted  the  primary  fund  out  of 
which  the  mortgagees  could  secure  the  satis- 
faction of  the  debt.  The  question  as  to 
whether  the  agreement  by  the  assignee^  to 
assume  and  pay  off  the  mortgage  rendered 
htm  personally  liable  to  the  mortgagees,  in 
case  they  might  elect  to  waive  their  mort- 
gage and  sue  upon  decedent's  covenant  with 
the  mortgagors  to  pay  the  mortgage,  is  not 
controlling:  the  law  being  that  in  cases  of 
this  character  the  rule  that  the  personalty  is 
the  primary  fund,  out  of  which  the  liens  up- 
on devised  property  must  be  satisfied,  is  re- 
versed as  between  the  executors  and  devises, 
where  devised  property  is  incumbered  by  a 
lien  not  created  by  the  testator,  the  property 
Itself  becomes  the  primary  fund  out  of  which 
the  lien  must  be  satisfied.  This  is  stated 
clearly  by  Chancellor  Kent  In  Duke  of  Cum- 
berland V.  Codrington,  3  Johns.  Cb.  229,  257, 
8  Am.  Dec.  492,  from  which  we  hereinafter 
quota  .^ 

[2]  It  is  needless  to  say  that  the  assump- 
tion of  the  mortgage  by  decedent  Imposed  no 
greater  liability  upon  him,  in  respect  to  the 
mortgage  Itself,  than  that  Imposed  upon  his 
grantors.  The  bringing  of  a  suit  by  the 
mortgagees  against  decedent  and  his  gran- 
tors to  foreclose  the  mortgage,  during  the  life- 
time of  decedent,  constituted  an  election  of 
remedies  on  the  part  of  the  complainants  in 
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that  suit,  and  they  were  thereafter  precluded 

from  any  action  against  anybody  upon  the 

promissory  notes  givm  in  connection  with 

the  mortgage.    Wright  v.  Wlmberly,  94  Or.  I, 

184  Pac.  740. 

While  the  authorities  are  not  entirely  uni- 
form, we  are  of  the  opinion  that  the  clause 
in  the  wlU  of  deceased,  providing  that  his 
just  debts  should  first  be  paid,  cannot  be 
held  to  apply  to  the  Hen  created  by  his  gran- 
tors upon  tbe  land  in  question.  The  leading 
case  on  this  subject  is  Cumberland  v.  Cod- 
rington, supra,  decided  by  Chancellor  Kent, 
bis  opinion  being  a  veritable  mine  of  logic 
and  precedent  on  this  subject. 

The  distinction  between  those  cases,  where 
a  man  gives  a  note  and  mortgage  to  secure  a 
debt  which  he  has  himself  contracted,  and 
those  where  he  purchases  land  already  mort- 
gaged and  merely  assumes  the  mortgage,  l» 
clearly  drawn.  We  quote  from  the  chancel- 
lor's opinion: 

TThe  question  In  these  latter  cases  seems  to 
be,  not  merely  whether  the  purchaser  has  ren- 
dered himself  liable  at  law  to  a  suit  by  the 
creditor,  but  which  estate  is  to  be  deemed  the 
primary  fund,  and  which  only  the  auxiliary. 
When  a  man  gives  a  bond  and  mortgage  for  a 
debt  of  his  own  contracting,  the  mortgage  is 
understood  to  be  merely  a  collateral  secarity 
for  the  personal  obligation.  But  when  a  man 
pnrchases,  or  has  devised  to  him,  land  with  an 
incumbrance  on  it,  he  becomes  a  debtor  only  in 
respect  to  the  land;  and  if  he  promises  to  pay 
it,  it  is  a  promise  rather  on  account  ^of  the  land, 
which  continues,  notwithstanding,  in  many  cases 
to  be  the  primary  fund.  The  same  equity  which 
in  other  cases  makes  the  personal  estate  con- 
tribute to  ease  the  land,  as  between  the  real 
and  personal  representatives,  will  here  make 
the  land  relieve  the  personal  estates.  There  is 
good  Sense  and  Justice  in  the  principle;  and  I 
feel  the  force  of  the  doctrine,  that  it  requires 
very  strong  and  decided  proof  of  intention,  be- 
fore the  court  can  undertake  to  shift  the  natural 
course  and  order  of  obligation  between  the  two 
estates.  We  have  already  witnessed  tbe  tenac- 
ity with  which  the  court  adheres  to  tbe  natural 
order  of  the  funds,  when  a  stranger  comes  in 
and  t  ';cs  the  incumbered  land;  and  the  books 
are  full  of  cases,  on  the  other  hand,  which  sub- 
ject the  person^  estates  primarily,  and  as  the 
'natural  fund,'  to  the  payment  of  debts  orig- 
inally contracted  by  tbe  party,  and  even  though 
the  debt  should  be  created  by  mortgage,  without 
either  bond  or  covenant.    •    •    • 

"The  mere  covenant  with  the  vendor  to  pay 
the  mortgage  debt  does  not  shift  the  charge 
front  the  fund  primarily  liable.  Most  of  the 
cases  do  not  give  that  effect  even  to  a  cove- 
nant with  the  mortgagee.    •    •    • 

'^his  series  of  cases,  which  I  have  thus  ex- 
amined, shows  very  conclusively,  that  by  the 
English  equity  system,  as  it  has  been  declared 
and  received  for  the  last  30  or  40  years,  the 
purchase  of  the  equity  of  redemption,  in  this 
case,  by  Sir  W.  P.,  with  a  covenant  of  indemnity 
to  Williamaon,  the  mortgagor,  against  the  mort- 
gage debt,  did  not  make  tbe  debt  his  own,  so 
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•a  to  nnder  Ub  peraonal  assets  the  primary 
fund  to  pay  it.  The  cases  all  agree  that  no 
covenant  with  the  mortgagor  is  soffident  for 
that  purpose.  There  must  be  a  direct  commuoi- 
cation  and  contract  with  the  mortgagee;  and 
•Ten  that  is  not  enough  unless  the  dealing  with 
the  mortgagee  be  of  such  a  nature  as  to  alfbrd 
decided  evidence  of  an  intention  to  shift  the 
primary  obligation  from  the  real  to  personal 
fund." 

Other  cases  to  the  same  effect  are  McLena" 
ban  V.  McLenahan,  18  N.  J.  Eq.  101 ;  Hetzel 
V.  .Hetsel.  74  N.  J.  Eq.  770,  71  Ati.  705; 
Ooold  T.  Winthrop,  6  R.  L  810;  Hunt,  Peti- 
tioner, 19  R.  I.  139,  82  Atl.  204,  61  Am.  St 
Rep.  748;  Creesy  t.  WUIis,  159  Ifass.  249,  34 
N.  B.  205;  McT.ieam  t.  Wallace,  10  Pet  625, 
643,  9  li.  Ed.  659. 

Nor  does  a  general  direction  in  the  will 
that  "all  Just  debts  shall  be  first  paid"  in  It- 
self take  the  case  out  of  this  rule  In  regard 
to  mortgages  not  created  by  the  deceased. 
Hetzel  V.  Hetzel,  anpra;  Meyer  y.  Cahen, 
111  N.  X.  270. 18  N.  B.  852.-  Sudi  a  provision 
In  a  will  creates  no  new  obligation  on  the  ex- 
ecutor; such  payments  being  required  by 
law  In  any  event  Concerning  this  provi- 
sion in  a  will,  Justice  Peckham,  In  Meyer  t. 
Cahen,  supra,  remarks: 

"The  fact  that  the  testator  in  the  first  clause 
of  his  will  directed  the  payment  of  his  debts  as 
soon  after  his  decease  as  conveniently  could  be 
done  we  do  not  regard  fi»  material.  Such  a 
clause  is  usually  a  purely  formal  one,  and  works 
no  change  in  the  disposition  of  the  testator's 
property.  The  statutes  provide  that  all  debts 
and  funeral  expenses  shall  be  paid  first  and 
a  direction  in  the  will  to  do  what  the  law  re- 
quires to  be  done  can  throw  no  material  light 
upon  the  meaning  of  the  will." 

And  Oooper,  0.,  In  Be  Porter's  Estate,  138 
CaL  618,  72  Pac.  ITS,  ol>serTefl: 

"Some  stress  is  laid  upon  the  direction  in 
the  first  clause  of  the  will  to  'pay  all  my  just 
debts,'  but  in  this  case  we  attach  little  impor- 
tance to  the  words  used  in  the  formal  manner 
in  which  they  are  used.  They  are  much  like 
the  formal,  meaningless  terms  of  endearment 
and  pious  phrases  printed  in  the  formal  part  of 
blanks  for  making  wills." 

There  Is  thai  nothing  to  Indicate  in  ex- 
press terms,  or  by  necessaiy  implication,  that 
the  testator  expected  that  anything  but  the 
usual  or,  as  Chancellor  Kent  terms  It  the 
"natural"  course  would  be  pursued  with,  ref- 
erence to  this  incumbrance  assumed  by  him, 
in  case  ot  his  death  before  it  should  be  dis- 
charged, which  course,  as  shown  by  the  same 
learned  authority,  would  be  to  treat  the  in- 
cumbered land  as  the  primary  fund  out  of 
which  the  incumbrance  should  be  extin- 
guished. 

We  hare  here  no  data  as  to  the  value  or 
extent  of  the  testator's  estate.  For  aught 
disclosed  by  the  record  a  redemption  by  the 


execntors  might  exhaust  the  personalty  aod 
leave  the  widow  penniless.  It  may  be  that 
the  estate  was  so  valuable  that  the  snm  nec- 
essary to  redeem  woold  be  only  a  small  part 
of  the  total  worth  ot  the  estate ;  we  do  not 
know,  and  cannot  ascertain  from  the  record. 
We  can  only  surmise  from  the  fact  that  the 
testator  in  his  lifetime  was  unable  or  un- 
willing to  discharge  the  mortgage,  and  that 
his  other  property  was  inadequate  for  that 
purpose,  without  material  Impalrm»it  of  his 
finances.  It  seems  quite  as  probable  that  de- 
cedent Intended  that  his  sons  should  be  bur- 
dened with  any  incnmbranoe  that  might  re- 
main upon  the  land  as  titat  it  was  his  intent 
the  widow  should  discharge  It  from  the  res- 
idue of  tlie  eatat*,  to  her  possible  impover- 
ishment. 

As  the  plaintiffs  have  not  appeared  by 
guardian  In  this  proceeding,  we  are  Justifled 
In  assuming  that  they  are  not  mere  children, 
but  grown-up  men,  and  possibly  as  capable  of 
bearing  the  burden  of  redeeming  this  prop- 
erty as  the  widow,  and  this  might  well  hare 
been  in  the  contemplation  of  the  testator 
when  he  made  bis  wUl. 

Plausible  arguments  may  be  deduced  In  fa- 
vor of  plaintiffs'  position  from  the  authori- 
ties cited  by  counsel,  but  most  of  them  may 
be  easily  distinguished  by  the  fact  that  the 
incumbrances  were  such  as  the  deceased  In 
his  lifetime  had  created,  or  had  so  obligated 
himself  that  some  privity  existed  between 
him  and  the  mortgagee,  of  a  higher  nature 
than  any  disclosed  in  the  case  at  bar. 

Thus  In  Turner  v.  Laird,  68  Conn.  108,  35 
Atl.  1124,  excerpts  from  which  are  quoted  in 
appellants'  brief,  the  mortgage  in  question 
had  been  placed  upon  the  land  by  the  testa- 
tor to  secure  his  own  debt 

The  same  condition  .obtained  in  Hayward 
T.  Hayward.  199  Mass.  840,  85  N.  EL  158. 
Th^  conrt  in  its  opinion  does  not  allude  to 
or  criticize  the. (pinion  in  Oreesy  r.  Willis, 
supra,  so  it  may  be  said  that  as  to  mortgages 
assumed  but  not  created  by  the  testator,  the 
rule  in  that  case  is  still  adhered  to  in  Massa- 
chusetts. 

In  Wilts  ▼.  Wilts.  151  Iowa.  149, 130  N.  W. 
006,  the  incumbrance  was  one  created  by  the 
testator.  The  same  condition  existed  In  the 
case  of  Brown  v.  Baron,  162  Mass.  56,  37  N. 
E,  772,  44  Am.  St.  Rep.  331,  and  In  Hennegar 
V.  Deadrick  (Tenn.  Ch.  App.)  54  S.  W.  138. 
So  it  will  be  seen  that  none  of  these  cases 
are  In  point  in  the  present  contention. 

The  case  of  The  Home  v.  Selling,  91  Or. 
428,  440,  179  Pac  261,  is  not  in  point  here. 
In  that  case  Jacobs  and  wife  executed  a  note 
for  $40,000  in  favor  of  the  plaintiff,  and  gave 
a  mortgage  to  secure  the  note  and  the  in- 
stallments of  interest  thereon,  when  they 
should  become  due,  the  mortgage  containing 
a  covenant  to  pay  the  sums  so  secured. 
Thereafter  Jacobs  and  wife  sold  the  mort- 
gaged land  to  Emanuel  May,  who,  as  part  of 
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the  purchase  price,  aaaumed  to  pay  the  mort- 
gage, his  corenant  beln^  as  foUows: 

"The  grantee  herein,  In  part  congideration  for 
this  conyeyance,  assumes  payment  of  the 
$40,000,  nnpaid  balance  of  the  first  of  said 
mortgages,  and  the  taiterest  accrued  and  to  ac- 
cme  thereon." 

Afterwards  May  conreyed  to  the  Emanuel 
May  Investment  Oompany  by  deed  with  a 
ooToiaiit  against  incnmbrances,  except, 
among  others,  the  'mortgage  of  $40,000,  which 
"as  part  of  the  purctiase  price^'  was  assumed 
by  the  grantee. 

The  Home  Company,  the  original  mort- 
gagee, brought  an  action  at  law  against  May 
and  his  grantee  to  recover  an  Installment  of 
unpaid  Interest,  setting  up  the  facts  as  alwre, 
and  claiming  $300  as  attorney's  fees  upon  a 
stipulation  In  the  note  providing  for  the  i«- 
oovery  of  attorney's  fees  in  case- action  or 
suit  should  be  brought  to  recover  thereon. 

Fcdlowlng  Miles  v.  Miles,  6  Or.  266,  26  Am. 
Rep.  622,  and  a  nnmber  of  other  cases  In  this 
Jurisdiction,  this  court  held  that  the  cove- 
nant of  May  and  his  grantees  to  assume  and 
irny  the  mortgage  created  such  a  privity  be- 
tween them  and  the  original  mortgagor  that 
be  was  entitled  to  bring  a  posonal  acti(m 
thereon,  and  upheld  the  action  for  the  $3,000 
accrued  Interest,  but  disallowed  the  attor- 
ney's fees.  Justice  Burnett  observing: 

"Ko  allusion  is  made  to  the  note  or  any  of 
its  incidentals.  The  agreement  is  to  pay  the 
mortgage,  and  the  action  at  law  against  the 
present  defendant  is  really  upon-  that  atipola- 
tion." 

So  here,  the  covenant  of  decedent  was  a 
personal  one  to  pay  the  mortgage,  and  the 
mortgagee  could  possibly  have  brought  ac- 
tion upon  that  covenant,  evoi  though  It  was 
a  purchase-money  mortgage.  But  this  fact 
has  no  bearing  upon  the  relation  between  the 
decedent  and  his  devisees  In  respect  to  the 
provisions  of  his  will,  and  does  not  militate 
against  the  rule  announced  by  Chancellor 
Kent  that,  as  betweoi  the  execntor  and  the 
devisee,  the  mortgaged  land,  In  the  absence 
of  an  express  declaration  to  the  contrary, 
constitutes  the  primary  fund  for  the  pay- 
ment of  such  assumed  lien. 

On  principle,  it  Is  difficult  to  differentiate 
this  case  from  one  where  the  purchaser  of 
mortgraged  property  has  entered  Into  an 
agreement  with  the  mortgagor  to  save  him 
harmless  and  protect  him  from  the  payment 
of  the  mortgage  debt  On  authority  as  enun- 
ciated from  time  to  time  In  thla  states  there 
arose  a  double  Incidental  liability.  The  prin- 
cipal liability  was  that  to  protect  the  dece- 


dent's grantors  from  the  consequences  of 
their  dealings  with  their  mortgagees,  if  these 
should  ever  see  flt  to  waive  their  security 
and  bring  action  on  the  debt  secured.  From 
decedent's  transaction .  with  the  mortgagors 
there  arose  (according  to  Miles  v.  Miles,  su- 
pra) a  contingent  personal  liability  to  the 
mortgagors  to  pay  off  the  mortgage  In  case 
the  mortgagees  should  see  fit  to  demand  it  of 
them  personally  Instead  of  relying  on  the 
land. 

In  Miles  V.  Miles,  supra,  the  writer,  as  an 
attorney  in  the  case,  contended  for  what  he 
ccmsldered  the  logical  common-law  rule,  that 
the  assumption  of  the  mortgage  by  a  sub- 
sequent purchaser  did  not  of  itself  create  any 
such  privity  between  the  mortgagee  and  the 
subsequent  purchaser,  as  would  give  a  per- 
sonal right  of  action  against  such  purchaser; 
but  the  contrary  doctrine  has  been  so  firmly 
established  In  thlb  Jorlsdiction  that  It  Is  now 
beyond  discussion,  and  such  merely  contin- 
gent and  remote  liabilities  can  hardly  be  con- 
strued into  "Just  debts"  within  the  meaning 
of  a  general  clause  of  a  will  directing  the 
payment  of  such. 

Take  this  case,  where  the  obligation  of  de- 
ceased was  to  -assume  and  pay  a  purchase- 
money  mortgage,  which  is  not  shown  to  con- 
tain any  covenants  for  the  payment  of  the 
debt,  it  would  seem  that  such  agreement 
would  not  rise  higher  than  a  mere  undertak- 
ing or  assurance  that  the  debt  should  be  ex- 
tinguished by  the  sale  of  the  land,  and  that, 
so  far  as  the  mortgagee  and  the  decedent 
were  concerned,  the  latter  was  only  collater- 
ally liable,  the  land  being  thereby  the  prima- 
ry fund.  Whether  this  be  true  or  not,  the 
case  there  presented  Is  one  radically  differ- 
ent from  the  case  at  bar,  where  there  was  no 
attempt  by  the  mortgagees  to  hold  decedoit 
personally,  and.  where  the  foreclosure  and 
sale  of  the  land!  had  completely  satisfied  the 
terms  of  the  covenant  to  assume  and  pay  the 
Uen. 

It  Is  but  ftiir  to  say  that  the  case  of 
Thompson  v.  Thompson,  4  Ohio  St  333,  ap- 
pears to  sustain  appellants'  contention;  but 
It  stands  alone,  and  is  opposed  to  the  weight 
of  authority,  and,  so  far  as  our  investigation 
extends.  It  Is  contrary  to  every  authority, 
both  English  and  American,  and  ought  not  to 
be  followed,  and  particularly  here  where.  In 
the  testator's  lifetime,  the  mortgagees  had 
taken  such  a  course  of  action  as  discharged 
the  testator  from  any  legal  liability  to  in- 
demnify his  grantors  In  any  event 

The  decree  of  the  circuit  court  is  afllrmed. 

BtTRNEiTT,  BENSON,  and  HARRIS,  JJ, 
concur. 
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(1«3  Cal.  4tT) 

ROTH  V.  RECLAMATION   DIST.  NO.    1001. 
(Sao.  2824.) 

(Sapreme  Conrt  of  California.    Aag.  3,  1920.) 

I.  Judgment    «=>7I5(3)  —  On  amendment  of 
plans  Judgment  annulling  assessment  was  not 
ooncluslve  on  question  of  sufflclenoy  of  plans. 
Where  an  assessment  of  benefits  by  a  rec- 
lamation  district   had    been   annulled   because 
the  plans  were  incomplete  and  uncertain,  an 
amendment   of  the   plans  to   meet  those   ob- 
jections before  a  reassessment  of  the  benefits 
prevents   the   judgment   of   annulment   of  the 
first  assessment  from  being  conclusive  on  ques- 
tion of  the  sufficiency  of  the  plans  and  specifica- 
tions to  sustain  the  reassessment. 

2.  Judgment  ^=9720— Annulling  reclamatloa  as- 
sessment fon  want  of  benefits  conoiuelve  after 
amendment  of  plans. 

Where  an  assessment  of  benefits  by  recla- 
mation district  was  annulled  on  the  ground  that 
the  lands  assessed  received  no  benefits  from 
the  district  the  judgment  was  conclusive  as 
to  benefits  in  suit  to  contest  reassessment  of 
the  same  lands  for  the  same  improvements, 
even  though  the  plane  for  the  work  had  been 
made  more  detailed  and  specific  before  the 
reassessment. 

3.  Judgment  «S97I4( I)— Finding  of  want  of 
benefits  from  reclamation  district  held  not 
conclusive  against  reassessment. 

A  judgment,  annulling  assessment  of  ben- 
efits by  a  reclamation  district  was  based  on 
findings  that  the  five  tracts  "of  land  not  ben- 
efited contained  116  acres,  is  not  conclusive  in 
suit  to  contest  reassessment  of  benefits  against 
the  tracts  which  contained  181  acres,  since  the 
acreage  not  included  in  the  first  finding  may 
have  received  benefits  sufficient  to  sustain  the 
reassessment. 

4.  Appeal  and  error  «s>IOI  I  (I)— Findings  on 
conflicting  evidence  not  reviewed. 

Findings  based  on  conflicting  evidence  can- 
not be  reviewed  by  the  Supreme  Court. 

5.  Drains  ®=>83  —  Evidence  held  to  sustain 
findings  of  benefit  In  suit  to  annul  neassess- 
ment. 

In  a  suit  to  annul  reassessment  of  benefits 
by  reclamation  district,  testimony  by  two  own- 
ers of  land  in  the  vicinity  as  to  the  benefits 
the  land  in  controversy  derived  from  the  im- 
provements held  snfficient  to  sustain  a  finding 
of  benefits. 

In  Bank. 

Appeal  from  Superior  Coart,  Sutter  Goan- 
ty ;    G.  W.  Nlcol,  Judge. 

Action  by  G.  F.  Roth  against  the  Reclama- 
tion District  No.  1001.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Afilrmed. 

A.  H.  Hewitt,  of  Yuba  City,  for  appellant. 

A.  C.  McLaughlin,  of  Tuba  City,  W.  H. 
Carlin,  of  Marysvllle,  and  C.  F.  Metteer, 
of  Sacramento,  for  respondent 


WILBUR,  J.  Halntlflf  brought  this  actloa 
under  section  3462,  Political  Code,  to  have 
an  assessment  made  by  the  board  of  super- 
visors of  Sutter  county  for  and  on  behalf 
of  reclamation  district  No.  1001  annulled  oa 
the  grounds,  among  others,  that  the  plans 
for  the  Improvement  contemplated  by  the  rec- 
lamation district  were  Insufficient,  and  that 
the  lands  of  the  plaintiff  were  not  l>enefited 
thereby  at  all,  or  In  proportion  to  the  as- 
sessments made  thereon.  The  assessment 
complained  of  Is  a  reassessment,  made  by 
authority  of  section  3466%,  Political  Code, 
which  authorizes  such  reassessment,  in  place 
of  an  Invalid  assessment,  "for  the  purpose 
of  charging  said  land  with  Its  proper  propor- 
tion of  the  cost  of  reclamation."  Plaintiff 
claims  that,  even  If  the  reassessment  was 
thus  authorized,  the  questions  Involved  in 
his  attack  upon  such  reassessment  have  been 
already  adjudicated  In  his  favor  in  the  pre- 
vious suit  In  which  the  assessment  was  an- 
nulled; that  therefore  the  decision  of  the 
trial  court  holding  this  reassessment  to  be 
valid  is  against  such  conclusive  evidence. 
Judgment  having  beoi  rendered  sustaining 
the  reassessment,  plaintiff  appeals.  The  re- 
spondent, reclamation  district  No.  1001,  was 
organized  by  an  act  of  the  Legislature  in 
1911  (Stats.  1911,  p.  831).  The  plans  for  the 
reclamation  were  formulated  and  filed  with 
the  board  of  supervisors,  and  subsequently 
from  time  to  time  amendments  to  that  plan 
were  filed.  Finally  it  was  determined  by  the 
board  that  the  expense  of  the  reclamation 
would  be  $851,730,  and  an  assessment  there- 
for was  levied  and  paid  and  the  money  ex- 
pended. It  was  found  that  an  additional 
assessment  tor  $600,0(X)  was  necessary  to 
complete  the  work  of  reclamation  and  ikro- 
vlde  for  a'  deficit  of  $466,866.47.  and  more 
detailed  plans  for  reclamation  were  adopted, 
and  an  assessment  therefor  levied  upon  the 
lands  of  the  district  All  said  assessments 
were  paid  with  the  exception  of  that  of  the 
plaintiff  and  two  others,  who  filed  objections 
to  the  assessment  with  the  board  of  super- 
visors, and  upon  such  objections  being  over- 
ruled began  an  action  in  the  superior  court 
under  section  3462,  supra,  to  have  said  as- 
sessmoit  annulled.  Judgment  was  therein 
rendered,  annulling  the  assessment  of  the 
plaintiffs  therein.  No  appeal  was  taken  and 
the  district  proceeded  to  secure  a  reassess- 
ment under  section  3466%,  PoUtlcal  Code, 
which  reassessment  plaintiff  now  seeks  to 
have  annulled. 

[1]  Plaintiff  relies  upon  the  proposltloo 
that  In  his  first  contest  of  the  assessment  It 
was  conclusively  adjudged  that  the  plans  for 
the  work  were  so  incomplete  and  uncertain 
as  to  Invalidate  the  assessment  and  also 
that  certain  tracts  of  his  land  were  found 
not  to  be  benefited  by  the  assessment  Re- 
spondent relies  upon  the  point  that  subse- 
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quent  to  fhe  annnllinent  of  tbe  assessment, 
sai^lemental  explanatory  and  more  detailed 
plans  and  specifications  were  filed  with  the 
board  of  superrlaors  by  which  the  matters, 
uncertain  In  tbe  first  plans  and  specifications, 
were  made  deflolte  and  certain,  and  that 
therefore  the  first  decision  is  not  res  ad- 
Jndlcata;  and  that  the  decision  of  the  trial 
conrt  In  this  case  In  favor  of  the  saflSclency 
of  the  new  plana,  being  supported  by  the 
evidence,  should  be  sustained,  and,  further, 
that  the  evidence  In  this  case  supports  the 
finding  of  the  court  that  the  lands  of  the 
plaintiff  were  benefited  to  the  amount  of 
the  assessment.  The  assessment,  declared 
Invalid  in  the  first  action,  was  identical  in 
amount  with  the  assessment  now  under  con- 
sideration, upon  each  and  every  parcel  of 
land  owned  by  the  plaintiff.  The  estimated 
expenditures  proiMsed  by  tlie  amended  plans 
relied  upon  by  the  respondent  are  exactly 
the  same  to  a  cent  upon  every  one  of  the 
numerous  items  contained  in  the  original 
estimate  upon  which  the  $600,000  assessment 
was  levied.  There  was  no  change  whatever 
in  tbe  plan  of  improvement.  The  amend- 
ments, or  supplements  to  tbe  plans,  filed  with 
the  supervisors,  merely  anq>lified  the  d»- 
scriptloo  of  the  work  contemplated  by  tbe 
original  plan  and  assessment  for  the  pur- 
pose of  making  the  same  more  definite.  The 
nature  of  these  changes  can  be  illustrated 
by  <NDe  or  two  instances.  Tbe  original  es- 
timate contained  the  following  items: 

"Over  eroBS  canal:  661  ft  20-foat  trestle 
•t  18  per  ft,  $5,048.00." 

Tbe  supplemental  report  contained  the  fol- 
lowing explanation  thereof: 

"Over  cross  canal:  661  feet  20-feet  trestle, 
$5,049.00.  Tbe  above  item  of  trestle  covers 
one-balf  of  trestle  over  cross  canal  in  the 
northwest  comer  of  section  9,  township  11 
north,  range  4  east,  known  as  May  bridge,  also 
one-half  of  trestle  known  as  Bennett  bridge, 
an  as  shown  on  map  filed  April  8,  1914.  Tbe 
cost  of  the  other  half  of  these  bridges  to  be 
borne  by  Reclamation  District  Mo.  1000." 

I 

Tbe  original  estimate  contained  the  fol- 
lowing Item: 

"10  or  more  bridges  over  canal  at  $76.00  each 
(call  it),  $1,001." 

Tbe  revised  estimate  contained  tbe  addi- 
tional statement: 

"The  above  bridges  are  structures  18  feet. 
long,  one  to  be  placed  over  each  tract  of  land 
cot  in  two  by  said  interior  drainage  canal  at 
a  point  to  be  selected  by  the  owner." 

— and  refers  to  a  map  for  more  definite  lo- 
cation. Tbe  amended  specifications  con- 
tained 12  different  items  in  which  similar  in- 
definite statements  in  tbe  original  specifica- 
tions upon  which  tbe  original  assessment 
was  based  were  amplified  and  explained.  A 
further  difference  may  be  lllnstrated  by  tbe 


description  of  tbe  right  of  way  of  an  Interior 
drainage  canal.  In  the  original  specificatlona 
tbe  description  is  as  follows:  ' 

"Right  of  Way— Interior  Drainage  Canals:— 
Right  of  way  to  be  purchased  after  Sept.  1, 
1914,  north  of  Bums  property  and  paralleling 
the  Feather  river  practically  6  miles  of  right 
of  way,  50  feet  wide;  30.3  acres  at  $75.  ^,- 
270.00." 

In  the  supplemental  specifications  this 
right  of  way  Is  described  as  follows: 

"Strip  of  land  50  feet  wide  beginning  at  tbe 
quarter  comer  between  sections  10  and  11, 
township  11  north,  range  3  east  Mount  Diablo 
base  and  meridian,  and.  extending  thence  north- 
erly 5  miles,  paralleling  Feather  river  and  as 
indicating  on  map  showing  amended  plan  of 
reclamation  district  Na  1001,  filed  with  board 
of  supervisors  of  Sutter  county,  April  8,  1914, 
containing  30.3  acres,  at  $76.00— $2,270.00." 

The  character  of  these  items  sufficiently  il- 
lustrates the  fact  that  on  tbe  trial  of  this 
action  the  court  was  dealing  with  a  v^ry 
different  situation  with  relation  to  the  cer- 
tdinty  of  the  plans  and  specifications  and  tbe 
location  of  the  work  than  was  before  the 
court  upon  tbe  first  contest,  and  that  the  de- 
cision upon  tbe  first  trial  that  tbe  plans  were 
insufficient  and  Indefinite  in  tbe  description 
and  location  of  the  work  proposed  to  be  done 
Is  therefore  not  controlling  in  the  present  ac- 
tion. The  decision  of  the  trial  court  in  tbe 
first  case  may  have  been  based  upon  the  very 
uncertainties  thus  corrected  by  the  amended 
plan.  We  conclude,  therefore,  that  the  ques- 
tion as  to  the  sufficiency  of  the  plans  and 
specifications  was  open  for  tbe  adjudication 
of  the  trial  court  in  this  action. 

[2]  It  is  contended  that  the  first  adjudica- 
tion is  conclusive  upon  tbe  question  of  bene- 
fits, and  tliat  therefore  tbe  reassessment 
must  be  held  invalid.  Tbe  Judgment  in  the 
first  case  annulling  the  assessment  is  based 
entirely  upon  the  insufficiency  of  the  plans. 
It  is  there  adjudged: 

"That  the  plans  of  redamation  upon  which 
the  assessment  referred  to  herein  were  based 
are  illegal  and  invalid,  and  tbe  said  assess- 
ment in  so  far  as  it  affects  any  of  tbe  land  of 
plaintiff  described  in  said  complaint  is  hereby 
decreed  invalid,  and  the  said  assessment  is 
hereby  annulled." 

It  was,  however,  found  by  tbe  conrt: 

"That  a  portion  of  plaintiff's  land  included 
in  tracts  Nob.  698,  703,  704,  705,  and  706,  as 
described  on  the  last  assessment  list  of  the 
district,  and  containing  about  116  acres,  was 
not  benefited  in  any  manner  or  at  all  by  the 
woik  done  or  provided  to  b«  done  under  said 
plans  of  reclamation;  that  since  the  conatruc- 
tion  of  said  cross  canal  by  defendant,  said 
tracts  of  land  above  described  have  been  af- 
fected with'  underground  seepage  therefrom, 
which  never  before  affected  said  lands,  to  such 
an  extent  as  to  render  it  impossible  to  raiBC 
any  crop  thereon." 
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The  amormt  assessed  npon  these  tracts  in 
the  original  assessment  and  In  the  reassess- 
ment are  as  foUowa:  Tract  No.  698,  fl.183 ; 
703,  $780.92;  704,  |1,183;  705,  ?895.70;  706, 
$1,631.98.  In  the  case  at  bar.  however,  the 
court  found  that — 

"The  amount  charged  and  levied  apon  each 
end  every  tract  of  land  In  said  district  asaeseed 
was  proportionate  in  every  instance  to  the 
whole  expense  and  to  the  benefit  which  would 
result  from  said  work  of  reclamation;  and  the 
amount  of  the  charge  so  levied  upon  said  tracts 
of  land  belonging  to  the  plaintiff  was  in  every 
instance  in  proportion  to  thi  whole  ezpenso 
and  to  the  benefits  which  would  result  from 
•aid  works  of  reclamation.  That  the  assesB- 
ment  levied  upon  the  lands'  of  plaintifF  was 
proportionate  to  the  whole  expense  and  to  the 
benefit  which  woiild  resalt  from  said  worka  of 
reclamation." 

It  was  also  found  by  the  trial  court  that — 

The  "reassessment  was  based  npon  the  re- 
port and  plan  under  and  upon  which  the  as* 
sessment  now  under  consideration,  namely,  said 
subsequent  assessment,  was  based,  and  contains 
no  items  or  item  of  work  or  expense  that  was 
not  included  in  the  former  assessments  of  the 
lands  of  said  district;  and  the  plan  and  report 
nnder  and  upon  which  the  assessment  herein 
referred  to,  namely,  said  subsequent  reassess- 
ment, was  based,  is  not  a  different,  but  the 
same,  plan  and  report  upon  and  under  which 
the  other  lands  of  said  district  were  assessed," 
etc.  "That,  however,  before  making  said  sub- 
sequent reassessment,  and  after  the  5th  day 
of  October,  1914,  the  plans  used  in  making  such 
general  assessment  of  the  lands  of  said  district 
had  been  and  were  elaborated,  and  in  many 
'Cases  made  more  specific  and  certain  in  mat- 
ters of  detail.  •  •  •  That  the  plans  •  •  • 
under  which  the  said  subsequent  reassessment 
was  made  •  •  •  were  not  different  plans  ei- 
ther as  to  the  extent  and  location  of  certain 
works  of  reclamation  or  otherwise,  in  substance 
or  in  any  way,  except  in  said  matter  of  more, 
specific  certainty  and  elaboration.,  *  *  *  No 
tract  et  land  owned  by  plaintiff  *  *  *  has 
been  assessed  for  any  sum  greater  than  the 
benefits  which  will  be  derived  from  the  works 
of  reclamation  and  the  amount  or  sum  q>por- 
tioned  to  each  and  every  of  said  tracts  is  not 
in  any  instance  in  excess  of  the  benefits  which 
will  accrue  thereto." 

.  The  court  also  included  In  Its  findings  an 
Interpretation  of  the  effect  of  the  previous 
decree  annulling  plaintiff's  assessments  as 
follows: 

"And  said  court  by  its  decision  found  that  the 
lands  of  the  plaintiff  herein,  who  was  the  plain- 
tiff in  said  action,  had  been  assessed  on  said 
assessment  list  dated 'the  11th  day  of  Febru*' 
ary,  1915,  In  excess  of  the  benefits  derived  to 
said  land  by  tbe  said  works  of  reclamation,  and 
that  the  said  assessment  had  not  been  made 
upon  any  valid  or  sufficient  plan  of  reclama- 
tion •  *  *  and  said  assessment  was  by  the 
Judgment  of  said  court  •  *  *  declared  in- 
vaUd.    •    •    •"  I 


While,  as  we  have  held  above,  It  Is  ob- 
vious that  the  Judgment  based  on  findings 
that  the  plans  of  redamatlon  are  Invalid 
for  uncertainty  Is  not  conclusive  as  to  tbe 
effect  of  amended  plans  in  which  items  are 
spedfled  with  greater  certainty,  it  is  equally 
obvious  that  a  -mere  increase  of  certainty 
in  plans  which  the  court  Is  able  to  say  are, 
notwithstanding  such  charges,  still  the  same 
plans,  would  not  increase  or  alter  the  ben- 
efits to  be  received  by  the  lands  of  the  plain- 
tiff. In  other  words,  as  the  court  found  In 
the  first  Instance  that  116  acres  of  plaintlfTs 
land  was  not  only  not  benefited  but  was  ac- 
tually damaged  by  the  Improvement  made 
and  contemplated,  a  more  perfect  description 
ot  the  contemplated  work  which  damaged 
plaintlfTs  land  would  not  be  a  basis  for  a 
contusion  that  the  land  was  benefited,  par- 
ticularly as  the  work 'had  actaally  been  com- 
plhted  before  the  first  case  was  tried,  and  Its 
effect  on  plaintiff's  laud  already  clearly  as- 
certained and  shown.  The  difference  be- 
twe^i  the  sltnation  at  the  first  trial  and 
upon  the  trial  of  this  action  Is-  not  in  a 
change  of  plan  or  of  result,  but  merely  In 
a  deecrlptioB  of  the  means  by  which  the  re- 
sult was  or  is  to  be  achieved. 

[3-i]  The  difficulty  In  applying  the  doctrine 
of  res  adjudlcata  grows  oat  of  tbe  tana  of 
the  finding  as  to  tbe  matter  of  benefits.  The 
five  tracts  of  land,  described  In  the  findings 
as  containing  116  acres  which  were  not  bene- 
fited at  all,  contained  181.69  acres.  So  far, 
then,  as  the  finding  is  concerned,  each  one  of 
these  tracts  may  have  contained  an  acreage 
which  was  benefited  to  the  amount  of  the 
assessment,  in  which  case  it  is  well  settled 
that  the  assessment  would  not  be  Invalid. 
Reclamation  Dlst  v.  Hershey,  160  Cal.  692, 
694,  117  Pac.  904;  Reclamation  IMst  v. 
Birks,  169  CaL  233,  240,  113  Pac.  170.  The 
finding,  therefore,  cannot  be  considered  as  an 
express  finding  that  any  one  of  the  five  tracts 
of  land  described  therein  was  not  benefited 
at  all.  If  we  should  divide  the  116  acres 
equally  among  the  five  tracts  of  land.  It 
would  leave  15.12  acres  In  each  tract  bene- 
fited by  the  Improvement  Nor  Would  It 
follow  that  because  certain  portions  of  tbe 
land  were  affected  by  se^mge  that  such  land 
was  not  benefited  by  the  improvement,  for, 
as  contended  by  the  engineers  in  this  case  to 
be  the  fact,  It  might  be  possible  to  reclaim 
such  flooded  portions  of  the  land  by  a  small 
additional  expenditure.  For  the  foregoing 
reason  the  question  of  b^ieflts  was  open  for 
adjudication  in  the  last  case.  The  findings 
against  the  appellant,  being  based  upon  con- 
flicting evidence,  cannot  be  reviewed  by  na. 
There  is  ample  testimony  to  sustain  tbi  con- 
clusion of  the  trial  court  that  such  lands 
were  assessed  in  proportion  to  benefits. 
Some  of  this  testimony  is  pointed  out  by  the 
District  Goui;t  of  Appeal,  First  District,  and 
we  quote  fronf  its  <wInion  as  follows: 
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"*  *  *  It  b  qnlte  plain;  we  think,  that 
the  direct  teatlmony  of  witnesgei  called  by 
respondent  ia  ahnndantly  anffident  to  sustain 
the  finding  of  tlie  lower  court.  Mr.  John  Bums, 
who  owna  the  adjoining  place  and  has  lived 
there  for  60  years,  testified  strongly  as  to 
the  enhancement  of  the  value  of  the  land  due 
to  its  reclamation.  It  is  true  that  he  waa  a 
little  Indefinite  as  to  the  amount  of  increase 
to  be  apportioned  to  each  particular  tract  of 
appellant's  land,  but  aa  we  understand  his  tes- 
timony, it  is  to  the  effect  that  264  acres  of 
the  379  acres  were  increased  in  value  to  the 
extent  of  125,000,  in  round  numbers,  whereas 
the  amount  of  both  assessments  on  the  whole 
tract  wag  $27,356.44.  In  his  estimates  he 
excluded  the  timber  lands,  consisting  of  114 
acres  or  thereabouts.  This  portion  of  the  land, 
however,  was  corered  by  the*  testimony  of  one 
J.  R.  Galdett,  who  owns  a  large  farm  in  the 
neighborhood,  and  wlio  has  resided  there  for 
nearly  40  years.  He  testified  that  the  timber 
land  was  worUi  about  ^0  an  acre  before  rec- 
lamation and  |160  «ii  acre  afterward.  •  *  * 
Another  witness,  Mr.  George  B.  Green,  seems 
to  have  covered  the  whole  tract  of  land.  He 
testified  that  a  portion  of  it  was  worth  $5 
to  $10  per  acre  before  reclamation  and  $100 
afterward,  another  portion  $85  to  $40  before 
reclamation  and  $200  thereaiter,  and  the  bal- 
ance of  the  land  was  increased  from  $100  «r 
$160  to  $260  or  $300  p«r  aers." 

Judgment  affirmed. 

Weconcnr:  ANGEIiLOTTI.  a  X ;  SHAW, 
J;   LBNNON,  J.;  OLNBY.  J.;  LAWLOB,  J. 


(ittCaL  SM) 
!■  re  ABBEYS  ESTATE.    (L.  A.  6418.) 

(Sapreme  Coort  of  Galifomla.   Aug.  12, 1920.) 

Wills  «s>l  18-^Raqneat  to  sign  as  "ssbsorlblno 
witnaas"  It  ackiiowlsdgment  sf  signature. 

Where  testatrix  had  signed  her  wUl  before 
0ie  witnesses  entered  the  room,  her  request 
to  them  to  sign  as  subscribing  witnesses,  which 
they  did  immediately  beneath  her  visible  sig- 
nature, was  an  ackno^edgment  of  the  aigna- 
tnre  on  the  will  as  her  own,  since  they  conld 
not  become  subscribing  witnesses  unless  she 
signed  In  titeir  presoice  or  acknowledged  her 
signature. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Sub- 
scribing Witness.] 

In  Bank. 

Appeal  from  Superior  Coart,  Los  Angeles 
County;  Lewis  B.  Works,  Judge. 

In  the  matter  of  the  estate  of  Harriet  S. 
Abbey,  deceased.  From  an  order  revcddng 
prolMite.  of  will  the  proponents  of  the  will 
appeaL     Reversed. 


A.  L.  Abrahams  and  P.  B.  I^Orr,  twth  of 
Lob  Angeles,  for  appellants. 

Blcksler,  Smith  ft  Parkei  of  Los  Angeles, 
for  respondents. 

WILB17R,  J.  This  is  an  appeal  from  an 
order  revoking  the  probate  of  the  will  of 
Harriet  S.  Abbey,  npon  the  finding  that  the 
testatrix  did  not  sign  the  will  in  the  pres- 
ence of  either  of  the  subscribing  witnesses 
and  did  not  acknowledge  her  signature  to 
them.  The  facts  concerning  the  execotioh 
of  the  will  are  undisputed,  and  the  sole  ques- 
tion raised  by  the  appeal  Is  whether  this 
finding  is  sustained  by  the  evidence.  The 
will  was  prepared  by  an  attorney  some 
months  before  it  was  signed.  It  is  conceded 
for  the  purposes  of  the  appeal  that  the  will 
was  not  signed  by  the  testatrix  In  the  pres- 
ence of  either  subscribing  witness,  although 
both  subscribing  witnesses  signal  the  usual 
attestation  clause,  stating  that  the  will  was 
signed  by  the  testatrix  In  their  presence,  and 
made  affidavit  to  the  same  effect  at  the  time 
of  the  probate  of  the  will.  The  sole  wit- 
ness on  the  revocation  of  the  will  was  the 
attorn^  who  prepared  it,  assisted  in  its 
execution,  and  as  executor  thereof  present- 
ed it  for  probata  He  testified  that  on  March 
7.  1818,  the  testatrix  sent  for  him  to  attend 
to  having  the  will  executed;  that  she  pro- 
duced '  the  document  and  affixed  her  signa- 
ture while  only  the  two  were  present.  The 
witnesses  were  then  asked  by  the  attorney 
to  come  Ihto  the  room.  "They  came  into  the 
room,  and  I,  aa  I  rem«nber  it,  held  the  vrlll 
then,  she  having  signed  U,  in  my  hand  and 
said,  'Mrs.  Abbey,  this  te  your  will,  is  it?'  She 
said,  'Sure,'  and  I  said,  'Do  you  wish  these 
gentlemen  to  sign  as  subscribing  witnesses?' 
She  said,  'Sure,  I  do.'  They  turned  right  near 
the  bedside  there,  and  then  they  affixed  their 
names  in  her  presence  and  in  the  presence 
of  each  other."  The  signature  of  the  tes- 
tatrix Is  on  the  same  page  as  that  of  the 
sulMcriblng  witnesses,  and  no  doubt  the  sig- 
nature was  visible  to  the  subscribing  wit- 
nesses at  the  time  each  signed  the  will.  The 
request  that  these  persons  sign  the  will  aa 
"subscribing  witnesses"  was  In  effect  an  ac- 
knowledgment of  her  signature  to  them  for 
only  by  signing  the  will  in  their  presence,  or 
by  acknowledging  the  same  in  their  pres- 
ence, could  they  become  subscribing  wlt- 
aaooca.  The  word  "subscriblag"  in  the  re- 
quest is  therefore  very  significant,  for  the 
word  assumes  that  the  signature  appended 
to  the  will  is  her  signature,  and  hence 
amounts  to  an  acknowledgment  of  such  sig- 
nature as  her  own.  Under  siniUar  drcnm- 
stances,  as  to  one  witness,  the  other  having 
seen  the  testator  sign  the  will.  It  was  hdd 
by  the  Court  of  Appeals  of  New  York  that 
the  declaration  by  Uiei  testator  that  the  in- 
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Btrument  was  hb  will  was  a  safflcient  ac- 
knowledgment of  his  signature  to  the  same, 
aa  wtil  aa  a  publication  of  the  will.  Baskin 
v.  Baskin,  36  N.  T.  416.  See,  also,  Matter 
of  WUl  of  Phillips,  98  N.  T.  267,  and  Matter 
of  Hunt,  110  N.  Y.  278,  18  N.  E.  106 ;  Mat- 
ter of  Akers,  173  N.  T.  620,  66  N.  E.  1103; 
affirming  74  App.  Dlv.  461,  77  N,  Y.  Bupp. 
643. 
Decree  reversed. 

We  concur:    OLNEY,  J.;    LENNON,  J.} 
SHAW,  X;    LAWLOB,  J. 


ass  Cal.  4M) 

BRIMBERRY  V.  DUDFIELD  LUMBER  CO. 
et  al.    (S.  F.  8968.) 

(Supreme  Court  of  California.     Aug.  3,  1920. 
Rehearing   Denied    Sept   2,   1920.) 

1.  Munlolpal  oorporatlons  «=>706 (7)— Contrib- 
utory negligence  of  motoroyclist  held  for  Jury. 

In  an  action  for  injuries  to  a  motorcycle  in 
collision  with  an  automobile,  contributory  neg- 
ligence in  driving  at  an  excessive  rate  of  speed 
and  in  driving  on  the  wrong  side  of  the  street 
held  for  the  jury. 

2.  Appeal  and  error  «=9lOI  1(1)— Findings  on 
oonflloting  evidence  not  dieturbed. 

Findings  on  conflicting  evidence  wQl  not 
be  dlstarbed. 

3.  Master  and  servant  «='302(  I )— Negligence 
of  automobile  driver  held  imputable  to  em- 
ployer. 

Where  an  employ^,  after  having  driven  an 
automobile  furnished  Iiim  by  employer  to  a 
customer  for  purpose  of  having  check  payable 
to  employer  countersigned  as  directed  when 
he  left  employer's  office  for  the  day,  drove 
back  toward  the  office  to  procure  bis  overcoat, 
instead  of  driving  directly  home,  the  employer 
was  liable  for  his  negligence  while  returning 
to  the  office,  though  his  trip  to  obtain  the  sig- 
nature was  not  in  the  line  of  his  usual  duties. 

Shaw,  J.,  dissenting. 

In  Bank. 

Appeal  from  Superior  CJourt,  Santa  Clara 
County ;  John  L>.  Hudner,  Judge. 

Action  by  John  H.  Brlmberry  against  the 
Dudfleld  Lumber  Company  and  another. 
Judgment  for  plaintiff,  and  defoidants  ap- 
peal.   Affirmed. 

John  O.  Jury  and  Louis  Oneal,  both  ot 
San  Jose,  for  appellants. 

Norman  B.  Malcolm,  of  Palo  Alto,  for  re- 
spondent 

LAWLOB,  J.  This  Is  an  ai^>eal  from  a 
Judgment  for  $1,200  against  the  defendants, 
Dudfleld  Lumber  Company,  a  corporation,  and 
Jos^h  A.  Jury,  and  in  favor  of  the  plaintUt, 
John  H.  Brlmberry,  in  an  action  to  recover 


damages  for  injuries  alleged  to  have  been 
sutCered  by  him  as  the  result  of  negligence  on 
the  part  of  defendant  Jury  In  the  course  of 
Jury's  employment  by  the  defendant  corpora- 
tion. The-  record  l>efore  us  Is  presented  un- 
der the  alternative  method. 

The  following  facts  are  imdlsputed:  Jury 
was  the  secretary  of  the  Dudfleld  Lumber 
Company,  whose  offices  were  in  the  city  of 
Palo  Alto.  He  testified  that  prior  to  De- 
cember 11,  1917,  the  company  liad  purcliased 
an  automobile,  which  was  registered  in  his 
name  and  turned  over  to  htm  for  his  use.  On 
the  last-mentioned  day,  about  4:30  p.  m..  Jury 
left  the  office  of  the  company  in  the  auto- 
mobile, and  drove  to  Camp  Fremont  to  tiave 
a  check  countersigned  at  the  office  of  the 
Lindgren  Construction  Company  at  the  camp. 
He  returned  from  the  camp  to  Palo  Alto  vl4 
the  state  highway.  On  arriving  at  the  inter- 
section of  the  state  highway  with  University 
avenue,  at  the  entrance  to  Stanford  Univers- 
ity, he  collided  with  a  motorcycle,  on  which 
the  plaintiff  and  one  Leslie  C.  Kees,  both 
sergeants  in  the  Unijted  States  army,  were  re- 
turning from  Mayfield  to  Camp  Fremont. 
By  the  force  of  the  collision  the  plaintiff 
was  thrown  from  the  motorcycle  and  suf- 
fered the  injuries  for  which  be  now  seeks 
damages. 

The  cause  was  tried  before  the  court  with- 
out a  Jury.  The  court  made  findings  of  fact 
and  conclusions  of  law,  and  rendered  Judg- 
ment in  favor  of  the  plaintiff  and  against 
both  defendants  in  the  sum  of  $1,200. 

1.  We  shall  first  consider  aK)ellants'  con- 
tention: 

"That  the  decision  is  against  law,"  in  that 
"the  evidence  conclusively  shows  negligence  on 
the  part  of  the  respondent,  and  that  his  saio 
negligence  was  a  proximate'  and  contributing 
cause  of  the  injuries  sustained  by  him,  and  that 
therefore  the  court  erred  in  giving  judgment 
for  the  respondent  herein." 

In  this  connection  we  shall  also  consider 
the  following  four  propositions  advanced  in 
appellants'  oi)enlng  brief: 

(1)  "The  evidence  is  insufficient  to  Justify  the 
decision  that  the  motorcycle  driven  oy  piaintift 
and  Leslie  C.  Kees  was  driven  on  the  right  aide 
of  the  state  highway,  *  *  *  or  that  'the 
plaintiff  or  •  •  •  Kees  proceeded  carefully 
or  with  due  care  to  drive  said  motorcycle  across 
said  intersection.'  ** 

(2)  "The  evidence  is  insufficient  to  jnstitr  the 
decision  'that  the  plaintiff  and  •  *  *  Kees 
were  not  operating  and  driving  said  motorcycle 
*  *  *  in  a  careless,  negligent,  and  imprudent 
manner,'  or  that  they  were  not  going  at  a  rate 
of  speed  greatly  in  excess  of  that  which  vras 
reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  said  liighway.' " 

(3)  "The  evidence  is  insufficient  to  justify 
the  decision  'that  said  collision  and  all  injuries 
and  damage  suffered  by  plaintiff  aa  a  result 
thereof  were  not  wholly  or  in  any  way  due  to 
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wast  of  ordinary  care  on  the  part  of  the  plain 
tiff,  or  to  plaintiff's  own  negligence,  or  to  the 
negligence    of    his    associate    and    companion, 
•    •    •    Kees.'" 

(4)  "The  evidence  was  insaffident  to  Justify 
the  decision  'that  there  was  no  want  of  care 
and  no  contributory  or  any  negligence  of  the 
plaintiff  whereby  the  injuries  and  damage  suf- 
fered by  the  plaintiff  were  brought  upon  him- 
■elt"* 

It  la  well  to  call  attention  to  the  fact  that 
at  the  point  where  the  collision  occurred  the 
state  highway,  about  60  feet  wide,  runs 
northwest  and  southeast;  that  at  the  In- 
tersection University  avenue,  about  the  same 
width,  runs  northeast  and  southwest;  that, 
owing  to  the  wide  entrance  to  the  University 
grounds  and  the  curve  of  University  avenue, 
the  crossing  or  intersection  presents  an  open 
road  space  about  200  feet  In  diameter;  that 
about  30  feet  west  of  the  concrete  curb  along 
the  eastern  side  of  this  open  area,  and  run- 
ning parallel  to  said  curb,  are  the  tracks  of 
the  Peninsular  Railroad,  which  runs  between 
Palo  Alto  and  Mayfleld,  and  at  this  point 
turns  from  University  avenue  Into  the  state 
highway ;  that  about  2  feet  northeast  of  the 
property  line  on  the  northeast  side  of  the 
highway,  and  34  feet  northwest  of  the  prop- 
erty line  on  the  northwest  side  of  University 
avenue.  Is  a  "trolley  pole";  and  that  be- 
tween this  pole  and  the  intersection  of  the 
two  roads  la  a  rough,  unpaved  area,  across 
which.  It  appears,  it  was  customary  for  vehi- 
cles to  pass  when  making  the  turn  from  Uni- 
versity avenue  to  go  north  on  the  highway. 

Kees,  the  driver  of  the  motorcycle,  testi- 
fied that,  as  he  was  retnmlng  from  llayfleld 
to  Camp  Fremont  on  the  right-hand  (east) 
side  of  the  highway,  he  approached  the  Inter- 
8ectl<xi  at  a  speed  of  about  25  miles  an  hour ; 
that  he  noticed  a  Ford  car  coming  toward  the 
Intersection  along  University  avenue,  and 
that  he  thereupon  slowed  iowa  to  a  speed  of 
not  more  than  12  miles  an  hour  In  order  to 
allow  the  Ford  car  to  pass  in  front  of  him,  at 
the  same  time  swerving  "a  little  bit  to  the 
right";  that  the  Ford  car  passed  across  the 
highway  In  front  of  him  and  went  "out  Into 
the  University  grounds";  that,  after  the 
Ford  car  had  passed  in  front  of  him,  he  saw 
Jury's  car  coming  down  the  highway,  but 
that.  Inasmuch  as  Jury  was  looking  "out 
University  avenue  as  though  he  was  going' 
to  turn  In  that  dlrecti(m  and  follow  the 
Ford,"  he  took  no  further  notice  of  Jury  and 
proceeded  north  on  the  east  side  of  the  high- 
way; that,  Just  as  the  witness  "neared  the 
comer  of  the  property  line  of  University 
avenue  with  the  state  highway,"  Jury  made  a 
sharp  turn  toward  him,  "cutting  several 
feet  from  the  center  of  the  Intersection,"  so 
ttiat  the  witness,  "not  having  time  enough  to 
turn  to  my  left  and  give  him  the  wrong  side 
of  the  road,"  set  his  brakes,  and  "was  com- 
I)elled  to  swerve  more  to  the  right  to  avoid 
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a  head-on  coIIlsI<ni" ;  that  immediately  there- 
after the  car  which  Jury  was  driving  struck 
the  rear  wheel  of  the  witness'  motorcycle  on 
the  left-hand  side,  throwing  Sergeant  Brim- 
berry  off,  so  that  he  rolled  about  20  feet,  to 
"within  a  few  feet  of  the  trolley  pole";  and 
•that  he  could  not  state  how  fast  Jury  was 
traveling  at  the  time  of  the  collision. 

Miss  Cornelia  Kempff  testified  that  at  the 
time  of  the  collision  she  was  driving  her 
automobile  west  on  University  avenue.  In- 
tending to  turn  north  Into  the  highway,  In 
order  to  return  to  her  home  in  Atherton; 
that  she  was  driving  near  the  center  line  of 
University  avenue,  for  the  reason  that  "It 
was  a  little  bit  rough"  near  the  trolley  pole; 
that  before  she  reached  the  intersection  a 
Ford  car,  going  in  the  same  direction,  passed 
her  on  her  right  and  "started  to  crowd  in 
ahead,  so  I  swerved  out  a  little  bit  to  make 
my  turn";-  that  she  saw  the  plaintiff  and 
Kees,  Just  as  another  car  passed  In  front  of 
them ;  that  they  were  traveling  on  the  right- 
hand  side  of  the  highway — "In  fact,  they 
were  a  little  too  much  to  the  right.  If  any- 
thing"; that  at  the  time  of  the  collision  the 
front  wheels  of  Jury's  car  were  in  the  rough 
space  near  the  trolley  pole,  and  she  thought 
the  rear  wheels  were  there  also ;  that  plaln- 
tlft  was  thrown  from  the  motorcycle  and 
"rolled  two  or  three  times  before  he  stopped" 
near  the  trolley  pole;  and  that  shR  had  told 
Jury  he  "was  on  the  wrong  side  ot  tue  road." 

Plaintiff  corroborated  the  foregoing  testi- 
mony. He  declared  that  at  the  time  of  the 
collision  Jury  "was  not  going  very  fast  or 
very  slow,  and  we  were  not  going  very  fast 
either,"  and  that  he  did  not  see  Jury's  car 
unto  after  the  Ford  car  had  passed  In  front 
of  the  motorcycle.  On.  this  point  Jury  testi- 
fled  that  as  he  approached  the  scene  of  the 
collision  traveling  south  on  the  west  side  of 
the  highway,  he  noticed  a  Ford  car  coming 
out  of  University  avenue  across  the  highway, 
and  that  the  driver  of  the  Ford  car  "seemed 
to  hesitate  as  to  what  way  she  was  going"; 
that  because  of  this  seeming  hesitation  he 
"naturally  slowed  up  and  kept  on  to  the  ex- 
trenre  right  until  she  passed  out  of  my  way"; 
that  Just  as  the  Ford  car  passed  across  the 
highway  the  motorcycle  on  which  plaintiff 
and  Kees  were  riding  at  a  speed  of  "about 
85  miles  an  hour,  I  imagine,  •  •  •  shot 
around  the  back  of  the  Ford";  that  the 
plaintiff  and  Kees  were  traveling  (m  the 
west  side  of  the  highway;  and  that  he  first 
saw  the  'motorcycle  when  "It  swept  around 
In  back  of  the  Ford."  On  cross-examination 
he  said  that  the  reason  he  thought  the  plain- 
tiff's speed  was  35  miles  an  hour  was  because 
"they  came  around  back  of  that  machine  at 
an  angle  of  35  degrees." 

Mrs.  Anabel  Tltchworth,  a  witness  for  the 
defense,  testified  that  at  the  time  of  the  col- 
lision she,  with  two  other  women,  was  driv- 
ing a  Ford  car  west  on  University  avenUA 
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at  a  speed  of  about  12  miles  an  hoar ;  tliat 
as  sbe  reached  the  highway  she  sa'w  the  mo- 
torcycle "zigzaggiiig  all  over  the  highway,  and 
that  frightened  me^';  that  she  thought  the 
motorcycle  was  going  "two  or  three  times 
faster  than  I,"  and  that  it  did  not  slow  up 
on  reaching  the  intersection;  that  she  was 
"too  frightened"  to  notice  any  other  details 
of  the  collision;  that  the  reason  why  she 
thought  the  motorcycle  was  traveling  f$st  was 
that  "it  looked  to  me  as  if  they  were  going 
to  nm  into  me" ;  and  that  she  could  not  state 
what  directi<m  the  motorcycle  took  after  it 
passed  behind  her  car.  Mrs.  Isabella  Tel- 
mont  and  her  daught^  Irma,  witnesses  for 
the  defense,  who  were  In  Mift.  Titchworth'a 
car  at  the  time  of  the  collisloa,  corroborated 
the  latter'a  testimony. 

Bruce  Hlght,  a  witness  for  the  defendants, 
testified  that  Just  prior  to  the  collision  he 
was  driving  a  delivery  car  west  on  University 
avenue  at  a  speed  of  about  25  miles  an  hour ; 
that  be  passed  Miss  KemplTs  automobile  on 
TJniversity  avenue  before  be  arrived  at  the 
Intersection;  that  he  was  about  120  feet 
east  of  the  intersection  when  ha  first  saw 
plaintiff  and  Kees  oa  the  highway  about  75 
yards  south  of  the  o»iter  of  the  Intersection 
traveling  "not  under  80  miles  an  hour,  either 
on  the  center  [of  the  highway]  or  over  It — 
on  the  left";  that  the  motorcycle  passed  in 
front  of  him  and  Just  behind  Mr&  Tltch- 
worth's  car;  that  he  turned  south  on  the 
highway,  and  did  not  see,  but  heard  the 
crash  of,  the  collision;  that  he  immediately 
turned  around  and  drove  back  to  the  intersec- 
tion; and  that  he  saw  the  motorcycle  about 
eight  teet  south  of  the  trolley  pole  lying  in 
a  pool  of  gasoline.  On  cioss-examtnatlon  he 
admitted  that  he  was  not  certain  whether,  at 
the  time  when  plalnt&I  and  Kees  crossed  the 
intersection,  they  were  on  the  west  side  of  the 
hlghwhy ;  that  when  he  reached  the  intersec- 
tion of  the  northwest  property  line  of  Univers- 
ity avenue  vrltb  the  highway  the  plaintUT  and 
Kees  were  "about  the  center  of  the  paved 
part  of  the  highway;  •  •  ♦  they  had  al- 
ready started  to  swing  out  on  account  of  the 
Ford — ^to  their  right";  and  that  he  did  not 
know  at  what  rate  of  speed  they  were  travel- 
ing when  they  crossed  the  Intersection  after 
they  had  passed  in  front  of  him. 

P,  2]  From  this  summary  of  the  testimony 
It  is  clear  that,  with  respect  to  the  points 
urged  by  appellants.  Including  the  speed  at 
which  the  motorcycle  was  trayeling  at  the 
time  of  the  collision,  the  care  or  lack  of  care 
with  which  Kees  was  driving  the  motorcycle, 
and  the  side  of  the  highway  upon  which 
plaintiff  and  Kees  were  traveling,  the  evi- 
dence is  Involved  in  substantial  conflict 
First,  with  regard  to  ai^ellants'  claim  of  con- 
tributory negligence:  As  to  the  speed  and 
the  manner  in  which  he  was  driving  the 
motorcycle,  Kees  stated  that  be  was  "going 
10  or  12  miles  an  hour";  he  having  slowed 


down  from  25  miles  an  hour.  The  plaintiff 
testified  somewhat  indefinitely  that  the  motor- 
cycle was  "not  going  very  fast,  either."  On 
the  other  hand.  Jury  stated  that  It  was  mov- 
ing "about  35  miles  an  hour";  admitting, 
however,  that  he  had  not  seen  the  motor- 
cycle until  it  swept  around  In  rear  of  Mrs. 
Titchworth'-a  car.  Mrs.  Titchworth  stated 
that  the  plaintiff  and  Kees  were  "zlgzaggins 
all  over  the  road,"  and  were  going  "two  or 
three  times  faster  than  I  was" ;  but  she  also 
testified  that  she  was  "too  frlishteued,"  and 
thought  that  the  motorcycle  was  going  to  run 
into  her  machine.  Hlght  said  he  thought  the 
speed  of  the  motorcycle  was  about  30  miles 
an  hour.  As  to  the  course  of  the  motorcycle 
with  reference  to  the  center  line  of  the  high- 
way, Kees  said  that  be  approached  the  Inter- 
section on  the  right-band  side,  and  later 
swerved  "a  little  bit  more  to  the  right"  He 
wasi  corroborated  on  this  point  by  -Miss 
Kempff  and  the  plaintiff.  And  Jury  stated 
that  at  the  time  of  the  collision  the  motor- 
cycle was  on  the  west  side  of  the  road. 
Mrs.  Titchworth  said  she  could  not  state 
what  direction  was  taken  by  the  motorcycle 
after  it  passed  In  back  of  her  car.  Hlght  de- 
clared that  the  point  at  which  he  saw  some 
gasoline  spilled  and  at  which  he  thought  the 
collision  took  place  was  about  "8  feet  south 
of  the  telegraidi  pole,"  which  would  be  on 
the  east,  or  rlght-haqd,  side  of  the  highway. 
Thus,  on  each  of  the  questions  involved  in  the 
issue  of  contributory  negligence,  there  was 
a  substantial  conflict  in  the  evidence:  The 
findings,  therefore,  negativing  contributory 
negligence,  will  not  be  disturbed. 

2.  Appellants*  second  contention  is  that — 

"The  evidence  is  insufllcieDt  to  Justify  the  de- 
cision that  the  wrongful  and  negligent  acts  of 
the  defendants  bronsht  about  said  injuries  and 
damage  to  the  plaintiff,'  or  that  *  •  •  'Jury 
operated  ♦  •  •  said  automobile  carelessly  or 
negligently  at  said  intersection,'  *  *  *  or 
that  he  'did  negligently  drive  said  automobile 
far  to  the  left  of  the  center  of  said  intersection, 
cutting  the  comer  thereof  short'  *  *  *  or 
that  by  reason  of  any  careless  or  negligent  acta 
of  said  defendant  said  collision  occurred." 

It  is  not  necessary  again  to  review  the  evi- 
dence, in  order  to  point  out  that  each  of 
these  questions  of  fact  is  Involved  in  conflict. 
We  think  this  is  abundantly  dear;  and  that 
the  findings  are  amply  supported  by  the  evl- 
denc& 

3.  Since  we  have  reached  the  conclusion 
that  the  findings  negativing  contributory  neg- 
ligence and  holding  that  the  defendants  were 
guilty  of  negligence  which  caused  the  inju- 
ries to  plaintiff  are  supported  by  the  evi- 
dence, it  only  remains  to  consider  apptilants" 
final  contention: 

"That  under  the  evidence,  the  Judgment  here- 
in against  the  Dudfield  Lumber  Company,  under 
the  rule  of  respondeat  superior,  was,  as  a  mat- 
ter of  law,  clearly  and  wholly  erroneooa." 


Digitized  by 


Google 


OaL) 

Tbe  court  found:  < 

"That  at  all  tunes  mentionecl  in  the  complaint 
the  said  Joseph  A.  Jury  was  enfaged  in  the  has- 
inesa  of  the  Dudfield  Lumber  Company  as  an 
employ^  of  said  company,  and  said  Jury,  at  the 
dmie  of  the  infliction  of  the  injuries  on  plaintiff 
herein  mentioned,  was  riding  in  and  driving  the 
automobile  and  that  said  automobile  was 
•  •  •  owned  by  defendant  Dudfield  Lumber 
Company,  •  •  ♦  and  was  at  the  time  of  the 
infliction  of  these  injuries  in  use  by  said  Jury 
in  and  on  the  business  of  said  company." 

Tbe  defendant  Jury  was  made  a  witness 
for  tbe  plalntlft.  Regarding  the  events  of 
DecembCT  11,.  be  testified  on  direct  exami- 
naticn: 

"Q.  What  time  did  yon  leave  the  Dudfield 
Lumber  Company's  ofllce  that  afternoon?  A. 
That  afternoon  I  left  about  4:80.  Q.  Where 
did  you  go?  A.  I  was  on  my  way  home.  Q. 
Where  do  you  live  now?  A.  May  field.  •  ♦  • 
In  receiving  a  check  from  the  Undgrm  Com- 
pany, Mr.  Cowing  neglected  to  countersign  it, 
and  the  bookkeeper  handed  the  check  to  me, 
and  said:  Tou  might  run  around  by  Camp  B^e- 
mont  and  have  Mr.  Gowing  conntersign  this 
check  and  bring  it  to  me  in  the  morning.'  Q. 
Did  you  do  that?  A.  I  did.  Q.  What  was  that 
check  for?  A.  For  material  furnished.  Q. 
Purchased  from  the  Dudfield  Lumber  Company  ir 
A.  Yes.  Q.  And  then  you  had  gone  up  to  Camp 
Fremont  to  get  this  dieck  countersigned?  A. 
Tes,  sir.  Q.  And  were  returning  from  Camp 
Fremont  at  the  time  of  tbe  collision?  A.  I 
was  on  my  way  home  then.  Q.  Ton  use  this 
machine  in  going  from  your  office  to  your  home, 
do  you  not?  A.  Yea,  sir.  Q.  Every  day?  A. 
Yes,  sir.  Q.  And  in  the  scope  of  your  employ- 
ment; that  is  a  part  of  the  way  you  get  to  and 
from  your  business,  is  it  not,  by  the  use  of  this 
machine?    A.  Yes." 

Upon  croBS-examlnation  tbe  witness  gave 
the  following  testimony: 

"Q.  When  this  check  was  signed  were  yon 
through  with  your  work  for  the  day?  A.  I 
was;  yes.  Q.  You  were  through  with  your 
work  for  the  day  at  the  time  you  left  the  Dud- 
field Lumber  Company  about  4:30,  were  you 
not?  A.  I  was.  Q.  Ezce|)t  the  getting  of  this 
signature  on  the  check?  A.  Yes,  si^.  Q.  Were 
you  on  the  business  of  the  Dudfield  Lumber 
Company  at  the  time  of  this  collision?  A.  No, 
sir.  Q.  The  Dudfield  Lumber  Company  had 
nothing  to  do  with  It?    A.  Not  a  thing." 

Jnry  was  nact  called  as  a  witness  for  the 
defense,  and  testified  as  follows  on  cross- 
^caminatlon  by  the  plaintiff's  attorney: 

"Q.  Where  were  you  going?  A.  I  was  going 
Into  Palo  Alto.  •  •  •  Q.  Then  yon  were  not 
going  on  into  Mayfield?  A.  I  was  on  my  way 
home.  In  going  into  Palo  Alto  I  had  forgotten ' 
my  overcoat,  was  going  in  after  my  overcoat. 
Q.  Yon  intended  to  turn  int</  University  avenne 
to  go  to  Palo  Alto?    A.  Yes." 

And  on  redirect  examination  he  testified: 

"Q.  When  you  were  going  back  to  get  your 
overcoat,  Joe,  yuu  were  not  in  tbe  business  of 
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the  Dudfield  Lumber  Company,  were  yoa?    A. 
No,  sir." 

Kees,  when  asked,  if,  at  the  time  of  the  ac- 
cident. Jury  was  going  to  tbe  office  of  the 
Lumber  Company,  answered,  "He  apparently 
was." 

Shearman  &  Redfield  on  NegUgmce,  voL  1. 
I  147,  lays  down  the  rale  that — 

"Where  a  servant  is  allowed  by  his  master  to 
combine  hia  own  business  with  that  of  the  mas- 
ter,, or  even  to  attend  to  both  at  substantially 
the  same  time,  no  nice  inquiry  will  be  made  as 
to  which  business  the  servant  was  actually  en- 
gaged in  when  a  third  person  was  injured  by 
bis  negligence;  but  the  master  will  be  held  re- 
sponsible unless  it  dearly  appears  that  the 
servant  could  not  have  been,  directly  or  indi- 
rectly, serving  his  master  in  the  act,  the  neg- 
ligent performance  of  which  caused  tiie  injury." 

See,  also.  Patten  v.  Rea,  2  O.  B.  (N.  S.)  006, 
140  Eng.  Bep.  654. 

In  Rahn  v.  Singer  Mfg.  Co.  (0.  C.)  26  Fed. 
913,  It  was  said: 

"In  order  to  fix  the  responslbilitjt  of  the  de- 
fendant, it  is  not  necessary  for  the  plaintiff  to 
prove  that  the  servant,  for  whose  tort  he  seeks 
damages,  was,  at  the  time  of  the  commission 
of  tbe  tort,  engaged  in  executing  speciA;  c«m- 
m^da  of  the  defendant.  It  is  enough  for  him  to 
prove  that  the  servant  was  acting  within  the 
general  scope  of  his  employuKnt,  but  this  much 
is  necessary.  If  the  usage  of  the  parties,  under 
the  servant's  contract  of  hiring,  was  of  such 
a  character  that  it  allowed  the  servant  to  at- 
tend to  his  duties  on  such  terms  as  suited  his 
convenience,  and  at  the  time  of  the  commission 
of  the  tort  he  was  engaged  in  his  own  private 
business,  but  at  the  same  time  was  pursuing  the 
defendant's  business  in  the  service  for  which  he 
was  employed,  the  defendant  wo<dd  still  be  lia- 
ble." 

[3]  In  our  opinion,  the  principle  announced 
in  these  authorities  is  applicable  to  the  facts 
of  this  case,  and  clearly  tbe  testimony  of 
Jury  himself  that  the  automobile  was  pur- 
chased by  tbe  company,  and  was  used  by  him 
both  in  tbe  service  of  the  company  and  on  bis 
own  business,  that  his  trip  to  Camp  Fremont 
was  for  the  purpose  of  having  a  check  coun- 
tersigned for  the  company,  and  that  he  in- 
tended to  proceed  to  Palo  Alto  to  get  bis  over- 
coat, is  sufficient  to  sustain  the  finding  that 
at  the  time  of  the  collision  he  was  acting  in 
tbe  course  of  bis  employment 

Appellants  contend  further: 

"That  the  having  of  the  particular  paper 
countersigned  was  not  within  his  general  em- 
ployment It  was  an  isolated — a  single — act, 
*  *  *  a  mere  matter  of  convenience,  a  mere 
accommodation." 

In  Chamberlain  v.  Southeni  CaUf  omia  Edi- 
son Co.,  167  Cal.  SOO,  140  Pac.  26,  the  plaintiff 
had  been  injured  through  the  negligence  of 
one  Rosso.  It  appeared  that  Rosso  was  the 
driver  of  an  automobile  truck  for  the  defend- 
ant and  was  regularly  engaged  In  dlstribut> 
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ing  BuppUes,  but  that  at  the  time  of  the  In- 
Jury  he  was,  pursuant  to  the  orders  of  de- 
fendant's storekeeper,  towing  an  automobile 
belonging  to  a  fellow  employ^.  The  court 
said: 

"It  makes  no  difference  that  Rosso'a  usual 
employment  was  the  distribution  of  supplies. 
His  business  was  to  operate  his  motor  truck 
under  the  orders  of  bis  siuperior,  and  that  was 
exactly  what  he  was  doing  at  the  moment  when 
his  carelessness  caused  the  injury  to  plaintiff." 

Here,  too,  the  employ^  had  undertaken  the 
trip  to  Camp  Fremont  on  business  of  his  em- 
ployer, although  such  business  was  not  In 
the  line  of  bis  usual  duties. 

This  conclusion  renders  it  unnecessary  to 
discuss  appellants'  point  that  the  evidence  is 
Insufficient  to  Justify  the  finding  that  the 
automobile  used  by  respondent  was  the  prop- 
erty of  the  defendant  corporation. 

Judgment  affirmed. 

We  concur:  ANGELLOTTI,  C.  J.;  OI/NBY, 
J.  5  liBNNON,  J. 

WILBUR,  J.  I  concur  in  the  Judgment 
against  the  Dudfleld  Lumber  Company,  for 
the  reason  that  at  the  time  plaintiff  was  In- 
jured Jury  was  returning  to  the  office  of  the 
I>udfleld  Lumber  Company  from  an  errand 
for  the  defendant  company  on  which  be  was 
sent  by  the  bookkeeper.  The  court,  having 
decided  against  the  credibility  of  his  testi- 
mony as  to  the  manner  in  which  the  accident 
occurred,  was  therefore  also  justified  In  dis- 
regarding his  statement  that  he  merely  turn- 
ed aside  to  the  office  for  his  overcoat  while 
returning  to  his  own  home,  and  In  concluding 
that  he  was  merely  completing  a  journey  to 
and  from  the  office  on  the  business  of  the  com- 
pany. As  to  the  other  points  in  the  case,  I 
concur  with  Justice  LAWLOR'S  onduslona 

SHAW,  J.  I  dissent  In  my  opinion  Jury 
was  not  in  the  service  of  the  company  and 
was  not  its  agent  for  any  purpose  at  the  time 
of  the  accident.  The  fact  that  he  had  been 
in  its  service  during  the  preceding  part  of 
that  day  does  not  compel  the  conclusion  that 
be  was  in  its  service  at  that  time.  The  fact 
that  he  was  then  driving  an  automobile  be- 
longing to  the  company  did  not,  under  the 
circumstances  appearing,  make  him  Its  serv- 
ant or  ag^it.  He  was  not  driving  It  for  or 
on  behalf  of  the  company,  nor  In  its  work  or 
service.  He  lived  at  Mayfleld,  and  worked 
for  the  company  as  Its  secretary  at  its  office 
In  Palo  Alto.  He  used  the  car  after  office 
hours  In  the  evening  and  before  office  hours 
in  the  morning  in  going  to  and  returning 
frcwt  his  home  In  Mayfleld.  This  was  with 
the  consent  of  the  company,  but  not  by  its 
direction,  nor  in  the  transaction  of  its  busi- 
ness. In  contemplation  of  law  he  merely 
borrowed  the  car  for  his  own  use  in  so  doing. 
He  was  not  hired  either  to  go  to  his  home 


from  the  office  in  the  afternoon,  at  the  dose 
of  his  work  for  the  day,  or  to  go  from  his 
home  to  the  office  in  the  morning  to  begin  bis 
work  for  the  day,  or  to  use  the  car  in  going 
or  coming.  That  formed  no  part  of  his  serv- 
ice ;  while  so  going  and  returning  he  was  not 
in  the  service  or  under  the  employment  of 
the  company,  and  for  his  negligent  acts  in  so 
doing  the  company  was  in  nowise  liable. 

Ordinarily  he  ceased  to  be  in  the  service 
of  the  company  the  moment  he  left  its  office 
for  his  home.  On  the  day  of  the  accident, 
as  be  was  about  to  leave  for  home,  he  was  di- 
rected to  go  to  Camp  Fremont,  which  was  in 
the  opposite  direction  from  his  home,  and 
there  get  a  check  countersigned,  which  he 
was  to  keep  and  bring  to  the  office  the  next 
morning.  While  on  bis  way  to  Camp  Fre- 
mont, and  while  engaged  In  getting  the  check 
countersigned,  he  was  doubtless  in  the  com- 
pany's service.  But  when  that  task  was  com- 
pleted his  service  for  the  company  ceased  for 
the  day,  so  far  as  bis  goings  and  comings 
were  concerned,  and  the  company  then  ceas- 
ed to  be  liable  for  bis  negligence  in  driving 
the  car.  It  was  no  concern  of  the  company 
how  or  by  wliat  route  or  means  he  got  from 
Camp  Fremont  to  his  home,  or  whether  he 
got  there  at  all.  It  so  happened  that  Camp 
Fremont  was  on  the  state  highway  a  mile 
north  of  Palo  Alto,  while  Mayfleld  was  on 
said  highway  a  mile  or  more  south  of  Palo 
Alto.  Consequently  In  going  home  from  Camp 
Fremont  on  the  highway  he  had  to  pass 
through  Palo  Alto.  If  he  had  been  taming 
into  Palo  Alto  for  groceries  to  take  home,  it 
would  be  conceded  that  the  company  would 
not  be  liable.  If  he  had  been  directed  to  take 
a  check  to  Los  Altos,  and  after  doing  so  had 
gone  to  Ms  home,  without  passing  Palo  Alto, 
the  same  result  would  follow. 

Apparently,  according  to  the  majority 
opinion,  the  company's  liability  depended  on 
the  direction  he  had  to  go  to  get  the. signa- 
ture. There  is  no  evidence  that  he  was  in- 
tending to  call  at  the  office  of  the  company 
on  its  business  on  his  return  from  Gamp  Fre- 
mont. He  had  not  been  directed  to  do  so. 
and  as  it  was  5  o'clock  in  the  afternoon,  and 
he  had  already  left  the  office  for  the  day,  no 
reasonable  inference  to  that  effect  is  dcdnc- 
ible.  It  is  said  he  was  going  there  for  his 
overcoat.  The  evidence  shows  merely  that 
he  was  turning  down  University  avenue  to- 
ward "Palo  Alto"  in  order  to  get  his  over- 
coat, which  he  had  forgotten.  It  does  not 
show  that  the  overcoat  was  at  the  office. 
But  it  is  immaterial  where  It  was.  The  com- 
pany did  not  engage  him  to  look  after  his 
own  clothes,  and  it  was  not  liable  for  his 
negligent  acts  wflile  he  was  doing  It  The 
decision  appears  to  be  contrary  to  all  au- 
thority. See  2  Mechem  on  Agency,  {{  1S96  to 
1909,  where  the  exact  question  is  extenslvdy 
treated;  also  Mauchle  ▼.  Panama  P.  I.  B. 
Co..  87  CaL  Ak>.  716. 174  Pac.  400;  Slater  r. 
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on  Cal.  472) 

ELLIOTT  V.  LOS  ANGELES  COUNTY. 
(L.  A.  4979.) 

(Supreme  Court  of  California.   Auf.  8,  1920.) 

1.  Emlaent  domain  «=»293(l)— Conat  alleging 
diversion  of  storm  waters  by  ooanty  In  oon- 
nectlon  with  proteetlon  district  held  sufllolent. 

A  count,  alleging  that  county  wrongfully 
and  unlawfully,  by  certain  concrete  conduits 
and  ditches  constructed  by  the  county  in  con- 
nection with  a  protection  district,  diverted 
storm  waters  from  their  previous  course  across 
plaintiff's  land  without  plaintiff's  consent,  dam- 
a^g  the  land,  without  alleging  that  the  county 
waa  authori;eed  to  form  such  protection  dis- 
trict under  Act  March  27,  1895  (St.  1895,  p. 
247),  held  to  state  a  cause  of  action  against 
the  county;  an  allegation  as  to  the  right  to 
form  a  district  being  unnecessary,  since  it  is 
a  matter  of  law  that  a  county  has  such  power. 

2.  Enlnent  domain  «=»293(l)— Count  alleging 
overflow  from  negligent  constniotlon  of  con- 
duit In  protection  district  held  to  state  cause 
of  action. 

Count  alleging  that  county  in  connection 
with  a  protection  district  changed  the  course 
of  storm  drain  so  that  the  water  came  within 
76  feet  of  plaintiff's  land  and  so  negligently 
constructed  concrete  conduit  that  it  broke, 
causing  overflow  of  and  damage  to  plaintiff's 
land,  held  to  state  cause  of  action  against  coun- 
ty, without  allegation  that  the  county  under 
Act  March  27,  1895  (St.  1896,  p.  247),  was 
authorized  to  form  such  protection  ^strict, 
since  the  county  has  such  power  as  a  matter 
of  law. 

3.  Counties  €=3|46  —  Municipal  corporations 
«s>745*/2— Not  responsible  for  negligent  aots 
of  officers  acting  ministerially. 

A  county  or  municipal  corporation  is  not 
responsible  for  the  negligent  acta  of  ita  of- 
ficers, acting  mimsterially  in  pursuance  of 
statutes  imposing  duties  directly  upon  thejn, 
whereby  injury  is  caused  to  persons  or  prop- 
erty; the  right  of  action  in  such  cases  being 
solely  againat  the  officer  whose  negligence 
caused  the  damage. 

4.  Appeal  and  error  «=3ll70(3)  —  Defect  In 
complaint  cured  by  findings. 

In  an  action  against  county  tor  diversion 
of  water  on  breaking  of  negligently  constructed 
conduit,  failure  of  complaint  to  show  clearly 
that  the  conduit  was  made  for  public  purposes 
Ael<f-  cured  by  the  findings  and  by  Const  art 
6,  I  4%. 

5.  Eminent  domain  4=9285  —  County  Is  liable 
for  damage  from  public  works,  where  oom- 
paasatlon  has  not  been  paid. 

Where  property  has  been  damaged  by 
works   constructed   by   county  for  public  pur- 


poses, and  no  compensation  has  been  pro- 
vided or  paid  in  advance,  as  required  by  Const, 
art.  1,  i  14,  the  county  is  liable  for  the  dam- 
age, and  under  PoL  Code,  |  4003,  subd.  1,  may 
be  sued  therefor. 

In  Bank. 

Appeal  from  Superior  Court,  Los  Angeles 
County;   Lewis  R.  Works,  Judge. 

Action  by  Delia  B.  Elliott  against  the 
County  of  Los  Angeles.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

A.  J.  Hill,  Co.  Counsel,  and  Boy  V.  Reppy, 
Asst  Co.  Counsel,  both  of  Los  Angeles,  for 
appellant. 

Charles  H.  Mattingly,  of  Los  Angeles,  for 
respondent. 

SHAW,  J.  The  defendant  appeals  from 
the  judgment.  Ibe  record  on  appeal  con- 
sists of  the  judgment  roll  alone. 

The  first  count  of  the  complaint  alleged 
that  certain  storm  waters,  prior  to  the  Injury 
complained  of,  had  always  flowed  in  a  west- 
erly direction.  In  a  course  a  mile  north  of 
plalntUTs  land,  and  not  over,  through,  or 
across  said  land;  that  in  February,  1914, 
the  defendant  wrongfully  and  unlawfully  and 
without  plaintiff's  consent,  by  certain  con- 
crete conduits  and  ditches  constructed  by 
It  in  1913,  In  connection  with  a  protection 
district  known  as  the  San  Fernando  Protec- 
tion District,  diverted  said  storm  waters 
from  their  previous  course  over,  through, 
and  across  the  plaintiff's  land,  whereby  said 
land  was  damaged  by  reason  of  the  ditches 
and  gullies  washed  therein  by  said  storm  wa- 
ter, in  the  sum  of  $2,000.  It  also  alleges  the 
filing  of  a  claim  with  the  board  of  supervis- 
ors and  the  rejection  thereof.  The  second 
count,  in  addition  to  the  allegations  aforesaid 
included  ih  the  first  count,  alleges  that  the 
alteration  in  the  course  of  the  storm  drain, 
made  In  connection  with  the  protection  dis- 
trict, changed  the  course  so  that  the  storm 
water  came  within  75  feet  of  the  plaintiffs 
land,  and  that,  In  constructing  said  artificial 
water  course,  defendant  negligently  failed  to 
make  it  sufficient  and  adequate  to  carry  the 
waters  diverted  into  the  same,  and  used  in- 
ferior, defective,  and  inadequate  materials, 
and  that  by  reason  of  all  these  acts  of  the  de- 
fendant the  said  concrete  conduit  broke  at 
a  point  75  feet  from  plaintiff's  land,  in  con- 
sequence whereof  Qie  waters  were  diverted 
over,  across,  and  through  plaintiff's  land  to 
its  damage  as  previously  stated.  The  an- 
swer consisted  solely  of  a  denial  of  the 
material  allegatlonB  of  the  complaint 

The  findings  state  that  prior  to  the  alter- 
ations made  by  the  defendant  the  course 
of  the  storm  waters  in  question  was  not 
nearer  than  one  mile  from  plaintiff's  land; 
that  in  1912,  under  and  in  pursuance  of  the 
act  of  March  27,  1895  (Stats.  1895,  p.  247), 
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the  defendant  formed  a  protection  district, 
called  the  San  Fernando  Protection  District ; 
that  In  carrying  out  the  objects  of  the  said 
protection  district  defendant,  by  means  of 
a  dam,  headworks,  tunnel,  and  concrete  con- 
duit constructed  for  that  purpose,  diverted 
said  storm  waters  over,  through,  and  across 
plaintiff's  land,  by  reason  whereof  the  same 
was  damaged  in  the  sum  of  $300;  and  that 
the  said  dam,  headworks,  concrete  conduit 
and  tunnel  were  erected  under  plans  and 
specifications  furnished  by  the  defendant. 

[1-4]  Each  count  of  the  c(»nplaint  states 
a  cause  of  action  against  the  defendant.  It 
is  true,  as  pointed  out  in  Sievera  t.  San 
Francisco,  115  CaL  648,  47  Pac.  687,  C6 
Am.  St.  Rep.  1S3,  that  a  coimty  or  nmnic- 
Ipal  corporation  Is  not  responsible  for 
the  negligent  acts  of  its  offioers  acting  min- 
isterially in  pursuance  of  statutes  Imposing 
duties  directly  upon  them,  whereby  Injury 
is  caused  to  persons  or  property,  the  right 
of  action  In  such  cases  being  solely  against 
the  officer  whose  negligence  caused  the  dam- 
age. But  the  complaint  alleges  that  the 
acts  which  caused  the  Injury  In  the  present 
ease  were  the  acts  of  the  county  itself.  It 
alleges  that  it  was  done  In  connection  with 
a  certain  protection  district.  The  act  of  1895 
provides  that  the  county  may  form  protec- 
tion districts  and  through  that  agency  may 
construct  works  for  the  control  of  surface 
water  and  storm  water  to  protect  lands  lia- 
ble to  injury  therefrom.  An  allegation  to 
that  effect  is  not  necessary,  since  it  is  a 
matter  of  law  that  the  county  has  such  pow- 
er. The  findings  show  more  clearly  than  the 
pleading  that  the  new  conduit  for  the  water 
was  made  for  public  purposes.  If  the  com- 
plaint iB  defective  in  that  respect  the  de- 
fect is  cured  by  the  findings  and  by  sec- 
tion 4^  article  6,  of  the  C!onstitution.  Cut- 
ting P.  Co.  V.  Canty,  141  Cal.  695,  75  Pac. 
564;  Vallejo,  etc.,  Co.  v.  Reed,  169  GaL  645, 
147  Pac.  238. 

[f]  The  case,  therefore,  is  one  wheredn 
property  has  been  damaged  by  works  con- 
structed for  public  purposes,  and  no  compen- 
sation has  been  provided  or  paid  in  advance, 
as  required  by  the  Constitution.  Article  I,  i 
14.  In  such  cases  the  rule  is  well  establish- 
ed that  If' the  property  is  not  condemned  by 
legal  proceedings  and  the  damage  paid  in 
advance  before  the  construction  of  the 
works,  the  county  is  liable  for  the  damage 
resulting  therefrom,  and  an  action  will  lie 
against  it  for  the  recovery  thereof.  Tyler 
T.  Tehama,  109  Cal.  621,  42  Pac.  240;  Rear- 
d<Mi  T.'  San  Francisco,  66  Cal.  492,  6  Pac. 
817,  56  Am.  Rep.  109;  Perkins  v.  Blauth, 
16S  Cal.  789,  127  Pac.  50;  Sala  ▼.  Pasadena, 
162  Cal.  717,  124  Pac.  539 ;  Spangler  v.  San 
Francisco,  84  Cal.  12,  23  Pac.  1091,  18  Am. 
St  Rep.  168.  An  action  may  be  maintained 
against  a  county  fo^  any  damages  arising. 


from   an   Injury  for  which  such  county  Is 
legally  liable  under  this  section  of  the  0>n- 
stitntlon.    Pol.  Code,  {  4003,  subd.  L 
The  Judgment  is  aflElrmed. 

We  concur:  ANGELLOTTI,  a  J.;  01/- 
NET,  J.;  LENNON,  J.;  LAWLOR,  J.; 
WILBUR,  J. 

083  Cal.  ag) 

HEINE  PIANO  CO.  v.  BLOOMER  et  at. 

(8.  F.  8703.) 

(Supreme  Court  of  California.    July  28,  1920. 
Rehearing  Denied   Aug.  26,  1920.) 

1.  Appeal  a«d  error  <s=92— Ordor  rafmlng  new 
trial  not  appealable,  whera  n«tlo«  fliwi  after 
passaga  of  act  abolishing  Mieh  appeal*. 

Where  an  appeal  was  prosecuted  under  the 
alternative  method,  notice  being  filed  after  the 
amendment  of  1915  to  Code  Civ.  Proc.  {  963, 
the  appeal  from  the  order  refusing  new  trial 
must  be  dismissed. 

2.  Juatloas  of  the  peace  «s»l33— Where  Justice 
refused  te  vacate  satisfaction  of  Judgment 
for  want  of  Jurladlotlon,  subsequent  order  va- 
eating  on  merits  Invalid. 

Where  a  Justice  of  the  peace  declined  to 
vacate  the  satisfaction  of  a  judgment  on  the 
ground  of  want  of  Jurisdiction,  a  gobseijueiit 
order,  denying  the  motion  on  the  merits,  is  in- 
valid, for  the  law  does  not  authorize  the  cor- 
rection of  judicial  errors  under  the  guise  of 
correcting  clerical  errors,  and  where  a  court 
determines  it  is  without  Jurisdiction  any  fur- 
ther order  is  a  nullity. 

3.  Justloes  of  the  peace  «3bI33 — Order  denying 
motion  to  vacate  satisfaotlen  not  a  eonoin- 
sive  adjudication. 

As  Coda  Civ.  Proc  i  1911.  declares  that 
only  is  deemed  to  have  been  adjudged  in  a  for- 
mer Judgment  wliicb  appears  on  its  lace  to  have 
been  so  adjudged  or  which  was  actually  and  nec- 
essarily Included,  a  Judgment  of  a  justice,  deny- 
ing plaintiff's  motion  to  vacate  satisfaction  of 
an  earlier  judgment  on  ground  of  want  of  ju- 
risdiction, is  not  a  conclusive  adjudication 
against  the  right  to  vacate. 

4.  Judgment  9=3883(14)— Judgment  denying 
right  of  set-off  not  a  eonoluslve  adjudleatlon. 

An  order  of  justice  court  denying  plaintiff's 
motion  to  offset  a  judgment  in  its  favor,  whidi 
had  been  indorsed  as  satisfied  agaiaat  a  aecoad 
judgment,  ^Id  not  a  conclusive  adjudication 
preventing  subsequent  action;  it  appearing 
that  the  order  was  based  on  the  Justice's  want 
of  jurisdiction  to  vacate  the  satisfaction  of  the 
earlier  Judgment. 

5.  Equity  9=346— Equitable  remedy  Ilea  where 
no  adequate  relief  at  law. 

Where  the  law  does  not  furnish  adequate  re- 
lief, equitable  remedy  may  be  invoked. 

6.  Justices  of  the  peace  «:=»i33— Coart  ef  •qH^ 
ty  may  vacate  satitfaietloa  af  a  jadgmwit  •( 
Justice. 

Where  a  Justice  of  the  peace  refused  to 
vacate  satisfaction  of  a  judgment  on  the  grooad 
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of  wast  of  Jurisdictioii,  a  court  of  equity  may       O.  0.  Bingole,  of  San  Frandsoo,  and  H.  A. 


grant  relief,  as  the  legal  remedy  is  inadequate, 
the  case  being  one  where  the  court  In  which 
action  was  pending  was  unable,  by  reason  of 
its  juriadiction,  to  grant  the  relief. 

7.  Jastloes  of  the  peace  «=»  1 33— Satisfaction 
of  Judgment  vacated  where  property  aot  sab- 
Jaet  to  execution. 

In  view  of  Code  (St.  Proc.  g  708,  declaring 
that,  if  a  purchaser  at  a  sheriff's  sale  fails  to 
recover  possession  becanae  the  property  was 
not  subject  to  execution,  the  court  having  juris* 
diction  must  revive  the  original  judgment,  sat- 
isfaction of  a  Judgment  of  a  justice  should  be 
canceled  where  execution  was  levied  on  land 
belonging  to  defendant,  but  which  bad  recently 
been  bomegteaded;  it  not  appearing  that  plain- 
tiff was  aware  of  that  fact,  and  this  is  so  re- 
gardless of  any  constructive  notice. 

8.  Judgment  4=3  883  (II) —Defendant  held 
plaintiff  In  another  action,  so  first  Jadgment 
might  be  ofTset  against  second. 

Where  plaintiff  sought  to  offset  a  Judgment 
of  justice  court  in  its  favor  against  an  adverse 
judgment,  evidence  held  to  show  that  the  de- 
fendant in  the  first  action  was  the  real  party 
plaintiff  in  the  second,  although  the  litigation 
was  carried  on  in  the  name  of  another. 

9.  Judgment  4=9883(8)— Failure  of  plaintiff  to 
counterclaim  not  laches  preventing  setting  off 
one  Judgment  against  another. 

Where  plaintiff  recovered  in  justice  court  a 
default  jadgment  for  over  $300,  and  execution 
was  levied  against  the  homestead  property  of 
tbe  debtors,  held  that,  though  Code  Civ.  Proc. 
I  855,  authorizes  counterclaim  in  justice  court, 
the  failure  of  plaintiff  to  plead  his  judgment 
against  an  action  for  the  benefit  of  the  defend- 
ants in  the  first  was  not  laches  which  would 
prevent  the  offsetting  of  one  judgment  against 
the  other,  for  satisfaction  of  the  judgment 
would  first  have  to  be  vacated,  etc.,  and,  for  that 
matter,  the  amount  exceeded  the  amount  which 
a  defendant  may  plead  as  counterclaim,  etc., 
in  justice  court. 

10.  Justices  of  the  peace  «» 133— Plaintiff  not 
tuHty  of  laches  In  sale  of  land  en  exeoation 
se  as  to  preclude  vacation  of  satisfaction. 

As  laches  is  a  matter  to  be  determ&ied  from 
all  of  the  facts  and  circumstances  of  the  case, 
plaintiff,  who  recovered  a  judgment  in  Justice 
court  and  had  execution  levied  on  land  belong- 
ing to  the  defendants,  but  as  to  which  one  of 
the  defendants  only  shortly  before  filed  a  home- 
stead declaration,  will  not  be  denied  relief  by 
way  of  vacating  the  satisfaction  of  the  judgment 
on  the  theory  that  plaintiff's  failure  to  discover 
the  homestead  declaration  of  which  it  had  ccn- 
stmctive  knovrtedge  was  laches. 

In  Bank. 

Appeal  from  Superimr  Court,  City  and 
County  of  San  Francisco;  G«orge  E.  Croth- 
era,  jQdge. 

Snlt  by  the  Heine  Piano  Company  against 
J.  M.  Bloomer  and  others.  From  a  judgment 
for  plaintiff,  defendants  Bloomer  and  cer- 
tain others  appeal.    Affirmed. 


I.  Wolch,  of  Turlock,  for  appellants. 

Charles  F.  Haulon,  of  San  Francisco,  for 
respondent 

IiAWLOR,  J.  This  Is  an  appeal  from  a 
Judgment  entered  In  favor  of  tbe  plaintiff, 
the  Heine  Piano  Company,  a  corporation, 
and  against  the  said  defendants,  Q.  C. 
Bingolsky,  Frank  T.  Deasy,  James  O.  Con- 
Ian,  Bobert  W.  Dennis,  and  Kohler  &  Chase, 
a  corporation,  In  an  action  brought:  (1)  To 
vacate  the  satisfaction  of  a  judgment  ren- 
dered in  favor  of  the  present  plaintiff  and 
against  defendants  Charles  and  Lanra  Oison 
in  ^n  action — thereinafter  referred  to  as  ac- 
tion 76881— in  tbe  Justices'  court  of  the 
dty  and  county  of  San  Francisco,  and  to 
revive  said  Judgment;  (2)  to  have  said  Judg- 
ment "olEsetted  *  *  •  against  the  Judg- 
ment in  action  85133  [in  said  justices'  court] 
to  the  extent  that  one  Judgment  equals 
the  other";  and  (3)  to  restrain  defendants 
from  issuing  execution  in  action  85133. 
Judgment  was  entered  on  November  6,  1917, 
granting  the  relief  prayed  and  continuing 
the  action  for  further  proceedings  as  against 
defendants  J.  M.  Bloomer,  Charles  and 
Laura  Olson,  John  Doe,  Richard  Roe,  Cor- 
nelius C!oe,  and  Henry  Hoe.  Defendants 
Bloomer,  Bingolsky,  Deasy,  Conlan,  Dennis, 
and  Kohler  ft  Chase  prosecute  this  appeal, 
the  record  of  which  is  presented  under  tbe 
alternative  method. 

[1]  These  last-named  defendants  also  ap- 
peal from  the  order  denying  their  motion 
for  a  new  trial,  but.  Inasmuch  as  the  no- 
tice of  appeal  was  filed  after  the  amendment 
of  1916  to  section  963  of  the  Code  of  Civil 
Procedure,  the  appeal  from  the  order  re- 
fusing a  new  trial  must  be^  and  is  hereby, 
dismissed.  Roberts  v.  Colyear,  179  Cal. 
669,  180  Pac.  937;  Bockey  v.  Vieux,  179 
Cal.  681,  178  Pac.  712;  Marsh  v.  Lapp,  180 
Pac.  633. 

On  May  25,  1915,  plaintiff  commenced  ac- 
tion 76S31  against  tbe  Olsons  for  the  sum  of 
$250,  alleged  to  be  owing  at  the  time  by 
them  to  the  Heine  Piano  Company.  On 
June  28,  tbe  Olsons  having  failed  to  ap- 
pear, judgment  by  default  was  entmed 
against  them  for  $303.65,  which  snm  in- 
cluded costs.  On  Jtine  30,  "without  the  con- 
sent or  knowledge  of  or  any  notice  other 
than  constructive  notice  to  the  plaintiff," 
Laura  Olson  executed  and  recorded  a  de- 
claration of  homestead  and  a  homestead  lien 
on  the  land  upon  which  they  were  residing 
on  Rhode  Island  street  In  San  Francisco. 
On  November  29  a  writ  of  execution  was 
issued  in  action  76831  to  tbe  sheriff  of  the 
dty  and  county  of  San  Francisco,  and,  by 
virtue  of  that  writ,  on  December  27,  the 
sheriff  8<dd  said  Bhode  Island  street  prop- 
erty to  one  A.  O.  Mitchell,  who  is  admitted 
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to  bare  been  platnturs  agent  In  tbe  trans- 
action. On  January  12,  1916,  tbe  writ  of 
execution  was  returned,  satisfled. 

On  March  17,  1916,  action  8S133  was  com- 
menced against  the  plaintiff  in  the  justices' 
court  of  the  city  and  county  of  San  Fran- 
cisco in  the  name  of  Miss  J.  M.  Bloomer, 
who,  it  appears,  was  a  stenographer  in  the 
office  of  O.  C.  RlngolBky.  The  plaintiff  in 
that  action,  as  assignee  of  the  Olsons,  al- 
leged that  tbe  Heine  Piano  Company  was 
Indebted  to  Laura  pison  In  the  sum  of  $250, 
"for  goods,  wares,  and  merchandise  sold 
and  delivered."  The  action  went  to  trial, 
and  on  September  27  Judgment  was  ren- 
dered in  favor  of  Miss  Bloomer  and  against 
tbe  Heine  Piano  Company  for  $259.95.  An 
appeal  ftom  that  Judgment  was  taken  by 
plaintiff  herein,  but,  an  exception  to  the  sure- 
ties having  been  filed  and  the  said  sureties 
having  failed  to  justify  within  the  time  al- 
lowed by  law,  on  December  22  the  appeal  was 
dismissed.  A  petition  to  the  District  Court 
of  Appeal  for  a  writ  of  review  was  denied. 

On  March  19,  1917,  Mitchell  having  In 
the  meantime  transferred  to  G.  O.  Heine, 
plaintiff's  president,  all  tbe  right,  title,-  and 
interest  which  he  had  acquired  in  or  to  the 
Rhode  Island  street  property  at  the  execu- 
tion sale,  said  Heine,  in  bebalf  of  the  plain- 
tiff, executed  a  deed  conveying  back  to  tbe 
Olsons  all  the  right,  title,  and  Interest  which 
either  he  or  the  corporation  had  in  said 
real  property. 

On  March  22  plaintiff  moved  In  tbe  jus- 
tice's court,  where  the  judgment  in  action 
76831  bad  been  rendered  for  an  order  vacat- 
ing, canceling,  and  setting  aside  the  satis- 
faction of  said  judgment,  on  the  ground  that 
the  entry  of  satisfaction  was  a  mistake,  tbe 
execution  having  been  levied  upon  real  prop- 
erty which  was  exempt  as  a  homestead,  and 
on  the  further  ground  of  ignorance  on  the 
part  of  the  plaintiff  of  the  existence  of  such 
a  homestead  at  the  time  of  the  execution 
sale. 

On  March  27  Heine  Piano  C<»npany  moved 
in  action  85133  for  an  order  offsetting  the 
judgment  in  that  action  against  tbe  judg- 
ment in  action  76831  on  the  grounds  that 
Miss  Bloomer,  in  whose  name  tbe  judg- 
ment in  action  85138  stood,  was  not  the 
real  party  In  Interest  but  was  the  Olsons' 
assignee  for  collection  only,  that  the  Olsons 
were  tbe  true  owners  of  the  Bloomer  judg- 
ment, and  therefore  that  their  judgment, 
being  less  than  that  in  action  76831,  should 
be  offset  and  canceled. 

On  April  3  defendant  Deasy  made  an  or- 
der denying  plalntlfTs  motion  to  vacate  tbe 
satisfaction  of  judgment  in  action  76831, 
tbe  order  reading  in  part: 

"Thereupon  defendants  object  to  further  hear- 
ing herein  on  the  ground  that  the  issues  raised 
by  said  motion  involve  a  decision  on  the  title 
to  real  estate  of  which  this  court  has  no  juris- 
diction.   •    •    *    The  court  does  now  sustain 


said  objection,  and  on  the  ground  of  lack  of 
jurisdiction  denies  tbe  plaintiff  any  further 
hearing  on  its  said  motion."     (Italics  ours.) 

On  April  4  defendant  Conlan  made  a 
second  order  in  action  76831,  doiying  plain- 
tiff's motion  to  vacate  on  tbe  merits.  TUb 
last  order  was  entered  on  Aiwil  S.  On 
April  4  defendant  Conlan  denied  tbe  mo- 
tion made  by  plainUff  in  action  8S133  to 
offset  that  Judgment  against  the  one  in  ac- 
tion 76831.  On  the  same  day  plaintiff  com- 
menced this  action. 

At  tbe  conclusion  of  the  plalntlfTs  case 
defendants  moved  for  a  nonsuit,  but  tbe 
motion  was  denied.  The  contentions  made 
by  appellants  in  their  opening  brief  are  the 
same  as  tbe  gn^ounds  urged  for  a  nonsuit: 

"(1)  The  matters  in  issue  at  bar  were  pre- 
viously determined  by  coOrts  of  competent  ju- 
rlBdiction,  and  hence  are  to  be  treated  as  re« 
judicata.  (2)  The  complaint  does  not  show 
any  equity.  (3)  The  plaintiff  •  •  »  was 
guilty  of  laches  in  asking  for  tbe  relief  prayed." 

[2]  1.  In  support  of  their  first  contention 
appellants  assert: 

"That  all  of  the  matters  and  showing  made  in 
tbe  justice's  court  and  upon  which  the  justice 
of  the  peace  based  his  decision  were  the  same 
as  the  facts  alleged  in  this  action." 

First,  as  to  the  order  denying  the  mo- 
tion to  vacate  tbe  satisfaction  of  Judgmoit 
in  action  76831.  Even  if  the  correctness  of 
the  statement  just  quoted  be  assumed  for 
the  purposes  of  this  discussion,  it  is  not 
decisive  of  this  question,  for  appellant's 
position  Ignores  tbe  fact  that  tbe  order  deny- 
ing the  motion  was  not  the  order  entered  on 
April  5,  which  purported  to  deny  the  motion 
without  stating  the  grounds,  but  was  the 
order  made  and  entered  on  April  3,  In  which 
the  court  refused  to  grant  the  motion  be- 
cause of  lack  of  jurisdiction.  In  other  words 
by  the  making  of  the  order  of  April  3  tbe 
power  of  the  court  to  rule  on  the  motion  to 
vacate  became  functus  officio.  As  is  said 
in  Freeman  on  Judgments,  section  70: 

"The  law  does  not  authorize  tbe  correction 
of  judicial  errors  under  the  pretense  of  correct- 
ing clerical  errors.  *  *  *  It  is  certain  that 
proceedings  for  the  amendment  of  judgnKUts 
ought  never  to  be  permitted  to  become  revisory 
or  appellate  in  their  nature;  ought  never  to  be 
the  means  of  modifying  or  enlarging  the  judg- 
ment or  the  judgment  record,  so  that  it  shall 
express  something  which  the  court  did  not  pro- 
nounce, even  though  the  proposed  amendment 
embraces  matters  which  ought  clearly  to  have 
been  so  pronounced." 

See,  also,  Byrne  v.  Hoag.  116  CaL  1,  47 
Pac  775;  First  National  Bank  t.  Dusy,  110 
Cal.  69,  42  Pac.  476;  People  v.  Davis,  143 
CaL  673,  77  Pac.  661;  Dunsmulr  v.  Coffey, 
148  Cal.  137,  82  Pac.  682;  Takekawa  v.  Hole, 
170  CaL  323,  149  Pac.  693;  Snttman  v.  Su- 
perior Court,  174  CaL  243,  162  Pac.  1032. 


Digitized  by 


Google        j 


CaL) 


HEINE  PIANO  CO.  x. 
(itl  P.) 


BLOOMER 


903 


In  Wetmmer  ▼.  Sntherland,  74  Cal.  841,  15 
Pac.  849;  Sutherland  had  recovered  Judg- 
ment against  Weimmer  and  his  wife  after 
a  trial  in  the  Justice's  court.  Three  weelcs 
after  such  Judgment  was  rendered  the  court, 
upon  motion  of  ^e  defendants  Weimmer, 
entered  an  order  "that  said  Judgment  is 
hereby  set  aside  and  vacated."  It  did  not 
appear  that  plaintiff  had  notice  of  this  mo- 
tiwi  or  was  present  when  It  was  heard.  On 
a  writ  of  review  sued  out  by  Sutherland  in 
the  superior  court,  the  Justice's  order  vacat- 
ing the  Judgment  was  held  void.  On  ap- 
peal it  was  said: 

"Justices'  courts  have  no  power  to  review 
their  }wn  judgments,  unless  by  some  method 
expressly  provided  by  law.  •  ♦  •  Section 
925  of  the  Code  of  Civil  Procedure  is  as  fol- 
lows: 'Justices'  courts  being  courts  of  peculiar 
and  limited  jurisdiction,  only  those  provisions 
of  this  Code  which  are  in  their  nature  appli- 
cable to  the  organization,  powers,  and  course 
of  proceedings  in  justices'  courts,  or  which  have 
been  made  applicable  by  special  provisions  in 
this  title,  are  applicable  to  justices'  courts  and 
the  proceedings  therein.'  It  is  therefore '  ar- 
gued •  •  »  that  by  virtue  of  said  section 
925  all  the  broad  powers  granted  to  courts  of 
record  by  section  473  of  the  Code  of  Civil 
Procedure  may  be  exercised  by  justices'  conrts. 
•  •  •  It  will  be  observed,  however,  that  the 
section  expressly  preserves  the  notion  of  the 
'peculiar  and  limited  jurisdiction'  of  these 
courts,  and,  moreover,  that  its  general  charac- 
ter is  negative  rather  than  positive.  The  grant 
is  somewhat  in  the  shape  of  a  parenthesis  in  a 
clause  of  limitation.  If,  therefore,  that  part  of 
the  Code  which  expressly  deals  with  proceed- 
ings in  justices'  courts  prescribes  the  powers 
of  those  courts  in  relation  to  a  general  subject 
about  which  the  powers  of  conrts  of  record  are 
expressly  prescribed  in  another  part,  then  we 
tUinlc  that  the  powers  of  the  justices'  conrts 
with  respect  to  that  subject  are  to  be  looked 
for  in  ^e  former  and  not  in  the  latter  provision. 
Now,  the  power  in  question  here— i.  e.,  the  pow- 
er to  relieve  from  a  judgment  taken  through 
surprise,  excusable  neglect,  etc.— is  expressly 
given  to  conrts  of  record  by  section  473,  and  is 
expressly  given  to  Justices'  courts  by  section 
859.  •  •  •  But  •  •  •  section  859  con- 
fines the  power  in  justices'  conrts  to  cases  of  a 
'judgment  by  default*  •  •  ♦  We  think, 
therefore,  that  the  latter  section  is  determina- 
tive of  the  question  here  involved,  and  not  sec- 
tion 473." 

See,  also,  Helnlen  y.  Phillips,  88  Cal.  557, 
26  Pac.  366;  Simon  v.  Justices'  Court,  127 
Cal.  45,  59  Pac.  296.  In  our  opinion  the 
only  effective  action  taken  by  the  justices' 
court  on  plaintiff's  motion  to  vacate  the  sat- 
isftictlon  of  judgment  in  action  76831  was 
the  order  of  April  3,  and  the  order  subse- 
quently entered  on  April  5  was  a  nullity. 

[3]  As  to  the  effect  of  this  order  as  res 
judicata  on  the  plaintllTs  rights,  section  1911 
of  the  Code  of  Civil  Procedure  declares: 

"That  only  is  deemed  to  have  l>een  adjudged  in 
a  former  judgment  which  appears  upon  its  face 


to  have  been  so  adjudged,  or  which  was  actually 
and  necessarily  included  therein  or  necessary 
thereto." 

In  Oakland  v.  Oakland  Water  Front  Co., 
118  Cal.  160,  50  Pac.  277,  it  was  held  that 
where  a  suit  was  dismissed  for  want  of 
jurisdiction  or  was  disposed  of  on  any  ground 
not  going  to  the  merits  of  the  action,  the 
Judgment  rendered  was  not  a  bar  to  another 
suit.  This  rule  flnds  support  In  7  Encyc. 
Evld.  811: 

"If  it  appears  tliat  a  suit  has  been  dismissed 
for  want  of  jurisdiction,  the  judgment  of  dis- 
missal will  be  no  bar  to  another  action  brought 
in  a  court  having  Jurisdiction  of  the  subject- 
matter." 

See,  also,  Reynolds  v.  Lincoln,  71  Cal.  183, 
9  Pac.  176,  12  Pac.  449;  23  Cyc.  1150;  Laguna 
Drainage  District  v.  Charles  Martin  Co., 
6  Cal.  App.  166,  172,  89  Pac.  993;  Shively 
V.  Eureka  Tellurium,  eta,  Co.,  5  Cal.  App. 
236,  243,  89  Pac.  1073.  As  already  shown, 
the  order  of  Apri^  8  stated  that  the  plaln- 
tllTs  motion  to  vacate  the  satisfaction  of 
Judgment  was  denied  by  reason  of  want  of 
jurisdiction.  Inasmuch  as  this  order — and 
not  the  order  of  April  6 — represented  the 
court's  ruling  on  the  motion  to  vacate,  we 
think  it  clear  that  the  question  whether 
the  plaintiff  is  entitled  to  have  the  satis- 
faction of  Judgment  In  action  76831  vacated 
is  not  res  Judicata. 

[4]  We  now  turn  to  a  discussion  of  the 
effect  of  the  order  denying  the  motion  to  off- 
set the  Judgment  in  action  85133  against 
that  rendered  in  action  76831.  That  order 
reads  in  part: 

"  •  •  •  It  appearing  to  the  court  that  the 
judgment  in  action  76831  *  •  •  has  been 
heretofore  satisfied  and  discharged,  and  it  fur- 
ther appearing  to  the  court  that  the  said  J.  M. 
Bloomer  has  no  legal  or  equitable  interest  in 
or  to  said  judgment,  •  •  •  the  court  hereby 
orders  that  the  motion  be,  and  the  same  is  here- 
by, denied." 

It  is  at  once  apparent  that  the  basis  of 
the^  court's  ruling  in  this  instance,  as  well 
as  in  the  case  of  the  motion  to  vacate,  was 
lack  of  Jurisdictl<Hi,  for  at  the  time  the  mo- 
tion to  offset  was  made  the  Judgment  in 
action  76831  had  l)een  marked  "satisfied," 
and  had  not  been  revived,  so  that  there  was 
no  existing  Judgment  in  action  76831  which 
could  be  ottBet  against  the  judgment  in  ac- 
tion 85133.  It  must  be  held,  therefore,  un- 
der the  rule  already  referred  to,  that  neither 
the  question  whether  the  plaintiff  Is  m- 
titled  to  have  the  satisfaction  of  its  Judg- 
ment vacated,  nor  the  question  whether 
plaintiff  is  entitled  to  have  that  judgment 
offset  against  the  one  In  action  85133,  is 
res  Judicata. 

[5,  6]  2.  We  shall  next  consider  appellants' 
second  contention  that  "the  complaint  does 
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not  show  any  equity."    The  daljn  is  made 
In  their  brief  that— 

"The  eonrt  lacked  jarisdiction  to  hear  and 
determine  the  issuee  in  this  case.  *  *  *  A 
conrt  of  equity  cannot  aasume  the  powers  of 
appellate  Jurisdiction  to  review  the  errors  of 
the  lower  court." 

In  stating  the  rule  on  this  point  we  can- 
not do  better  than  quote  from  Uhlfelder  v. 
Levy,  9  C3al.  607,  614: 

"The  power  of  one  district  court  to  restrain 
proceedings  in  another,  in  cases  where  an  ade- 
quate relief  can  be  as  well  had  in  the  court  in 
which  the  proceedings  are  pending,  is  denied 
by  the  former  decisions  of  diis  court.  •  *  • 
The  only  case  in  which  it  will  be  allowed  is 
where  the  court  in  wliich  the  action  or  proceed- 
ing is  pending  is  unable,  by  reason  of  its  Ju- 
riadiction,  to  afford  the  relief  sought" 

See,  also^  Anthony  v.  Dunlap,  8  Cal.  26; 
Bowley  t.  Howard,  23  Cal.  401;  Crowley 
V.  Davis,  87  Cal.  269;  Kelley  v.  Krless,  68 
CaL  211,  9  Pac.  129;  Gregory  v.  Diggs,  113 
Cal.  196,  199,  45  Pac.  261.  And  in  Hager 
T.  Shlndler,  29  CaL  48,  the  court  said: 

"Before  the  case  can  be  considered  as  beyond 
the  reach  of  a  court  of  equity,  it  must  be  made 
to  appear  that  the  legal  remedy  would  be  ade- 
quate and  complete." 

And  in  Uerriman  y.  Walton,  105  Cal.  403, 
38  Pac.  1108,  80  U  B.  A.  786,  45  Am.  St  Bep. 
60: 

"The  ml*  under  which  a  conrt  of  equity  de- 
clines to  interfere  until  after  the  application 
for  relief  has  been  made  to  the  conrt  in  which 
the  Judgment  was  rendered  has  no  applies  tlon 
when  relief  has  been  sought  and  denied  in  that 
court  The  denial  of  that  court  to  grant  that 
relief  gives  to  the  court  of  equity  the  same  au- 
thority to  interfere  as  if  the  other  court  were 
powerless  to  render  aid." 

In  the  case  at  bar  the  plaintiff  moved  in 
action  76831  to  vacate  the  satisfaction  of 
Judgment,  but  that  motion  was  denied,  as  we 
have  seen,  because  of  lack  of  Jurisdiction. 
Plaintiff  also  moved  in  action  86133  to  offset 
the  two  Judgments,  but  this  moticm  was  also 
denied.  Under  the  authorities  we  have  cited, 
the  plaintiff  having  exhausted  bis  remedy  at 
law,  the  superior  court,  as  a  court  of  equity, 
bad  Jurisdiction  to  hear  and  determine  Che 
fsaues  raised  in  the  complaint 

[7]  We  shall  next  consider  the  question 
whether  the  plaintiff  was  entitled  to  the 
relief  granted,  and  in  this  connection  we 
shall  first  Inquire  whether  he  was  entitled  to 
a  decree  vacating  .the  satistactioa  of  Judg- 
ment in  action  76831.  The  rule  is  thus  stat- 
ed .In  the  note  to  Stnrdivant  t.  Ward  (Ark.) 
184  Am.  St  Bep.  86: 

"We  cannot  suggest  a  better  solution  [of  this 
question]  than  the  general  adoption  of  some 
such  declaration  of  the  law  as  has  been  enacted 
in  California.  Code  Civ.  Proc.  sec.  708. 
*    *    *    'If  the  purchaser  of  property  at  sher- 


iff's sale  •  •  *  fan  to  recover  possession 
*  *  *  because  the  property  sold  was  not  sub- 
ject to  execution  and  sale,  the  court  having  Ju- 
risdiction thereof  must  *  •  *  revive  the 
original  Judgment'  •  •  •  The  section  has 
been  construed  and  applied  in  the  well-known 
case  of  Cross  v.  Zane,  47  Cal.  602,  and  followed 
in  Hitchcock  v.  Carmthers,  100  Cat.  100,  34 
Pac.  627,  and  Merguire  v.  O'Donnell,  139  CaL 
6,  96  Am.  8t  Bep.  91,  72  Pac.  337.  In  those 
cases  it  was  held  that,  as  the  section  was  re- 
medial in  its  character,  it  was  to  be  liberally 
construed,  and  that  if  the  property  m>1d  was 
not  the  property  of  the  defendant  in  tlio  execu- 
tion, it  amounted  to  a  sale  of  property  not 
subject  to  execution  and  sale  witUn  the  intent 
of  the  statute,  and  the  purchaser  was  entitled 
to  the  remedies  afforded  by  the  act" 

And  In  Schor  ▼.  Himmdmann,  63  CaL 
812,  It  was  held: 

"Where  a  party  causes  an  execution  to  be  is- 
sued on  a  Judgment,  and  it  is  levied  on  proper- 
ty wliich  turns  out  not  to  have  belonged  to  the 
Judgment  debtor,  such  party  is  entitled  to  bring 
an  action  in  equity  for  the  purpose  of  reviving 
the  original  Judgment" 

The  facts  in  the  instant  case  clearly  tall 
within  this  principle.  It  la  conceded  that  the 
sale  of  the  Bhode  Island  street  property,  as 
a  result  of  which  the  Judgment  in  action 
76S3I  waa  marked  "satisfied,"  was  void  be- 
cause it  had  already  been  bomesteaded. 
Waggle  V.  Worthy,  74  Cal.  268,  15  Pac.  831, 5 
Am.  St  Bep.  440;  Sanders  ▼.  Bussell,  86 
CaL  119,  24  Pac.  852,  21  Am.  St  Bep.  29: 
City  Store  v.  Cofer,  111  CaL  482,  44  Pac. 
168 ;  PoweU  V.  Patison,  100  CaL  236,  34  Pac. 
677 ;  Gleason  v.  Spray,  81  CaL  217,  22  Pac. 
551,  15  AJn.  St.  Bep.  47.  But  it  is  contended 
by  appellants  that  at  the  time  of  the  sale 
the  plaintiff  had  either  actual  or  construetivs 
notice  that  the  Olsons  had  dedared  a  home- 
stead upon  the  property,  and,  therefore,  that 
it  is  not  entitled  to  have  the  satisfaction 
vacated.  This  same  contention  was  made  in 
Cross  T.  Zane,  47  CaL  602,  referred  to  in 
Sturdivant  v.  Ward,  supra,  where  the  Judg- 
ment creditor  had  caused  execution  to  be 
levied  upon  an  interest  which  he  brileved  the 
Judgment  debtor  had  in  certain  real  prop- 
»ty.  He  subsequently  ascertained  that  said 
debtor  had  no  interest  in  the  property,  and 
petitioned  to  have  his  Judgment  revived  In 
accordance  with  section  708.  The  defendant 
argued: 

'  "That  the  plaintiff,  being  fully  informed  of 
what  be  was  buying,  made  a  mistake  of  law, 
against  which  he  was  not  entitled  to  relief  in 
a  court  of  equity  after  so  long  a  delay." 

The  ooart,  nererthtiess,  held,  as  we  have 
seen,  that  the  statute  was  to  receive  a  liberal 
construction,  and  the  plaintiff  was  entitled 
to  the  relief  sought  In  view  of  these  au- 
thorities, we  are  not  disposed  to  bold,  even 
if  the  plaintiff  here  is  to  be  charged  with 
notice  ot  the  recordation  of  the  homestead 
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declaration  at  the  time  of  tbe  execntlon  sale, 
that  it  is  not  entitled  to  tbe  remedies  afford- 
ed b7  the  statute.  Under  the  ruling  In 
Sdierr  t.  Hlmmelmann,  supra,  the  plaintiS 
is  plainly  entitled  to  the  aid  of  equity  In 
ord^  that  the  Judgment  may  be  revived. 

[>]  Now,  as  to  whether  plaintiff  was  en- 
titled to  have  that  judgment  offset  against 
the  one  in  action  '85133.  Appellants  claim 
"that  Kohler  &  Chase,  the  assignor  of  Bloom- 
er, has  been  and  still  Is  the  reel  and  ben^ 
fldal  owner  of  the  Bloomer  Judgment,"  and 
that  the  court's  finding  that  the  Olsons  were 
the  owners  thereof  is  without  support  in  the 
evidence.  ■  Upon  this  point  Mrs.  Olson  testi- 
fied that  she  had  purchased  a  piano  from 
Kohler  &  Chase  on  the  Installment  plan,  and 
that  she  had  assigned  her  cause  of  action 
against  tbe  idaintlff  to  Kohler  &  Chase  upon 
the  understanding  that  If  anything  was  re- 
covered upon  said  cause  of  action  "that 
money  would  go  off  the  piano."  She  did  not 
claim  that  she  was  to  be  given  nncodditional 
credit  tor  tbe  sam  alleged  to  be  due.  and 
owing  from  the  Heine  Piano  Company,  but 
only  for  such  amount  as  Kohler  &  Chase 
might  recover.  In  our  opinion  the  court  was 
Justified  lu  finding  that  the  Olsons,  and  not 
Kohler  &  Chase,  were  "the  real  and  beneficial 
owners"  of  the  claim,  the  latter  merely  hav- 
ing the  legal  title  for  tbe  purposes  of  suit. 

3..  Appellants  insist  that  plaintMT  was  guilty 
of  laches: 

[9]  (1)  "In  its  defense  in  action  8S183. 
*  *  *  In  the  answer  nothing  wa«  alleged 
by  way  of  defense  or  counterclaim  setting 
forth  the  Judgment  In  action  76831.'-'  There 
are  two  answers  to  this  contention.  Section 
855  of  the  Code  of  Civil  Procedure  provides 
that  the  answer  to  a  complaint  in  a  Justice's 
court  may  contain  a  denial,  "and  also  a 
statement  *  '  *  *  of  any  other  facts  con- 
stltntlng  a  defense  or  counterclaim,  upon 
which  an  action  miffht  be  brought  by  the 
defendant  against  the  plaintiff,  or  his  as- 
signor, in  a  juttUstfi  covrt."  (Italics  ours.) 
At  the  time  of  the  commencement  of  action 
85133  plaintiff's  claim  against  the  Olsons  was 
a  "satisfied"  Judgment,  and,  until  that  "satis- 
faction" was  vacated,  plaintiff  had  no  count- 
erclaim "upon  which  action  might  be 
brought."  And,  too,  as  heretofore  noted, 
the  amount  of  the  Judgment  In  action  76831 
was  $303.65,  a  sum  In  excess  of  the  Juris- 
diction of  the  Justice's  court  Malson  v. 
Vaughn,  23  Cal.  61.  It  is  clear  that  the  plain- 
tiff was  not  guilty  of  laches  in  action  85133 
In  not  pleading  his  claim  against  the  Olsons. 

[II]  (2)  Appellants  claim  that  plaintiff  was 
negligoit  in  not  consulting  the  records  of  the 
county  recorder  "to  learn  whether  or  not 
tbe  real  property  of  the  Olsons  was  home- 
steaded  before  they  proceeded  to  sell  the 
same."  Laches  Is  a  matter  to  be  determined 
from  all  the  circumstances  of  the  case.    As 


already  pointed  out;  appellants  have  admit- 
ted that  "plaintiff  had  no  knowledge  of  the 
fact  that  any  such  declaration  was  recorded." 
We  cannot  hold  that  plaintiff  was  guilty  of 
laches  in  not  earlier  seeking  to  vacate  the 
satisfaction  of  the  Judgment. 

Since  the  matters  here  in  issue  are  not  res 
Judicata,  and  equity  will  relieve  the  plain- 
tiff from  the  "satisfaction,"  it  follows  that 
the  Judgment  should  be  afitrmed. 

Wo  concur:  ANGBLLOTTI,  C.  J. ;  SHAW, 
J.;  OliNBY.  J.;   WILBUB,  J.;  I/ENNOM,  J. 


(18S  Cal.  497) 

W0008  LUMBER  CO.  V..MOORE. 
(U  A.  605S.) 

(Supreme  Court  of  California.    Aug.  it,  1920.) 

1.  Corporations  «es>447— Have  Implied  power 
to  make  contracts  reasonably  teniilng  to  ad- 
vance authorized  business. 

Under  Civ.  Code,  g  85i,  subd.  -8,  empower- 
ing corporations  to  make  oon tracts  essential  to 
the  successful  prosecution  of  their  business,  a 
corporation  has  implied  power  to  make  all  con- 
tracts reasonably  expected  to  advance  its  busi- 
ness or  which  can  directiy  promote  its  bnahiosn. 

2.  Corporations  «=^84  (3)— Whether  contract 
of  guaranty  will  advance  corporate  business 
Is  oofleraliy  for  afRoers,  not  courts. 

The  question  whether  a  contract  of  guaran- 
ty is  one  which  will  advance  the  basineas  of  a 
corporation  is  primarily  for  the  officers  of  the 
corporation  and  the  courts  will  hold  such  con- 
tracts executed  by  the  officers  ultra  vires  only 
when  they  clearly  appear  te  be  so  sis  a  matter 
of  law. 

3..  Corporations  «=>484(3)— Authority  to  gsar- 
anty  oontraet  of  anottlor  to  «rhom  oorporation 
was  selllRf  goods  Is  Implied. 
A  corporation  engaged  in  the  business  of 
supplying  costumes  for  theatrical  productions 
has  implied  power  to  gnarantee  a  contract  by  a 
motion  picture  producing  company  for  lumber 
necessary  to  produce  a  film,  for  which  the  first 
corporation  had  contracted  to  furnish  tbe  cos- 
tames. 

4.  CorperatiOBS  «s>484(3)  —  Fsrnlsbing  ma- 
terial In  raiianos  m  giiaraaty  Is  sufllolent  oon- 
sideratlan. 

The  famishing  of  material  to  another  cor- 
poration in  reliance  on  tbe  guaranty  of  de- 
fendant that  the  material  would  be  paid  for  is 
sufficient  consideration  for  the  guaranty,  if  any 
is  necessary  to  make  it  binding. 

5.  Corporations  «S34I6— Liable  for  oontraet- of 
guaranty  authorized  by  managing  officer. 

A  corporation  is  liable  on  a  contract  of 
guaranty  executed  by  its  secretary  under  in- 
structions from  its  president,  who  was  the 
general  manager  of  its  business,  and  held  out 
by  it  as  authorized  to  transact  its  business 
though  it  had  passed  no  resolution  authorizing 
the  contract 
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Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Fred  H.  Taft,  Judge. 

Action  by  the  Woods  Luml>er  Company 
against  the  Goldstein  Company,  in  whidi  W. 
H,  Moore,  Jr.,  as  trustee  In  bankruptcy  of 
the  Goldstein  Company,  was  substituted  as 
defendant  Judgment  for  the  plaintiff,  and 
defendant  appeals.    Affirmed. 

Adams,  Adams  &  Blnford,  G.  Harold  Jane- 
way,  Hunsaker  &  Britt,  Le  Roy  M.  Edwards, 
and  Samuel  Poorman,  Jr.,  all  of  Los  Angeles, 
for  appellant 

R.  W.  Clapp,  of  Los  Angeles,  for  respond- 
ent 

SHAW,  J.  The  defendant  appeals  from  the 
judgment  The  plaintiff  sued  to  recover  of 
Goldstein  Company,  as  guarantor,  the  sum  of 
$2,845.55  owing  to  plaintiff  from  Continental 
Producing  Company  for  building  materials 
and  merchandise  bought  of  plaintiff  by  said 
Continental  Company.  The  guaranty  con- 
tract alleged  to  have  been  executed  by  Gold- 
stein Company  is  as  follows: 

"Jan.  6,  1917. 
"Woods  Lumber  Company,  Beverly  Hills, 
Calif. — Gentl<!mfln:  This  is  to  confirm  conver- 
sation Mr.  Woods  had  with  R.  GoId»tein  on  the 
afternoon  of  the  4th  inst.,  gnaranteeing  the  pay- 
ment of  all  bills  which  you  have  or  will  have 
against  the  Continental  Producing  Co.,  650  B. 
Broadway  St.,  city. 
~  "Yours  very  truly, 

"Goldstein  Company,  Los  Angeles,  Inc., 
"By  L.  C.  Armbrust,  Secretary." 

Goldstein  Company  was  the  original  de- 
fendant but  during  the  pendency  of  the  ac- 
tion it  was  adjudged  a  bankrupt  and  the  de- 
foidant  Moore,  was  appointed  trustee  In 
bankruptcy  and  substituted  as  defendant 

The  answer  alleged  that  the  guaranty  con- 
tract above  set  forth  was  given  without  con- 
sideration and  for  accommodation  only;  that 
the  officer  of  defendant  corporation  that  exe- 
cuted the  same  bad  no  authority  to  do  so, 
and  that  the  guaranty  of  said  Continental 
Producing  Company's  debts  was  not  within 
the  scope  of  the  Goldstein  Company's  busi- 
ness. The  court  below  made  findings  to  the 
effect  that  the  guaranty  contract  was  given 
for  a  valuable  consideration;  that  the  officer 
who  executed  it  was  duly  authorized  to  do  so, 
and  that  the  making  of  said  guaranty  con- 
tract was  within  the  scope  of  the  said  Gold- 
stein Company's  corporate  powers. 

The  appellant  claims  that  the  evidoice 
shows:  (1)  That  the  contract  of  guaranty 
was  not  within  the  scope  of  the  powers  of 
the  corporation  as  set  forth  in  Its  articles, 
nor  in  direct  furtherance  of  its  business,  and 
consequently  that  it  is  ultra  vires;  (2)  that 
the  said  Goldstein  Company  received  no 
benefit  from  the  making  of  said  guaranty, 
and  is  -therefore  not  estopped  to  assert  that 
it  was  ultra  vires;   (3)  that  the  officers  who 


executed  the  contract  had  no  authority  to 
bind  the  corporation  thereby. 

The  articles  of  incorporation  of  Goldstein 
Company  stated  that — 

It  was  incorporated  "to  manufacture,  •  ♦  • 
bay,  sell,  lease,  or  otherwise  acquire,  and  gen- 
erally deal  in  all  binds  of  goods,  wares,  mer- 
chandise, and  property  of  every  class  and  de- 
scription; to  construct  purchase,  lease  or  oth- 
erwise acquire,  •  *  •  operate,  maintain  and 
conduct  theaters,  concert  halls,  and  amusement 
places  of  all  kinds  and  descriptions;  to  manage 
theatrical,  concert  hall  and  vaudeville  companies 
of  all  kinds;  •  •  •  and  to  purchase,  own. 
produce  and  present  theatrical  plays,  operas 
and  exhibitions  of  all  kinds." 

The  principal  business  in  which  the  Gold- 
stein Company  was  engaged  at  and  before 
the  making  of  this  guaranty  was  the  seUing 
and  renting  of  costumes  to  persons  engaged 
In  the  operation  of  theaters  or  shows  and  to 
persons  engaged  in  the  manufacture  of  films 
for  moving  picture  shows.  The  Continental 
Producing  Company  was  engaged  in  manu- 
facturing films  for  the  production  by  moving 
pictures  of  a  play  entitled  "the  Spirit  of  "76." 
On  May  31,  1916,  the  Goldstein  Company 
and  the  Continental  Producing  Company  en- 
tered into  a  contract  whereby  the  Goldstein 
Company  agreed  to  sell  and  furnish  to  the 
Continental  Company  the  costumes  and  other 
dmllar  articles  necessary  for  the  production 
of  this  film.  The  contract  price  the  Gold- 
stein, Company  was  to  recfeive  therefor 
amounted  to  $8,300.  In  producing  the  film  it 
was  necessary  for  the  Continental  Company 
to  buy  a  large  amoimt  of  lumber  and  building 
materials  for  the  erection  of  structures  to  be 
shown  in  the  pictures.  The  Woods  Lumber 
Company  had  arranged  to  furnish  such  ma- 
terials to  the  Continental  Company,  as  re- 
quired. Robert  Goldstein  was  president  of 
the  Goldstein  Company  and  the  principal 
stockholder  therein.  L.  C.  Armbrust  was  the 
secretary.  Goldstein  was  also  a  stockholder 
in  the  Continental  Company.  Although  the 
evidence  Is  codfiictlng  on  the  subject  it  is 
sufficient  to  show  that  Goldstein  was  at  that 
time  acting  as  the  manager  of  both  compa- 
nies, and  was  actively  superintending  the 
work  of  the  Continental  Company  in  produc- 
ing the  films,  and  was  also  controlling  the 
operations  of  Goldstein  Company.  Woods 
Lumber  Company  began  furnishing  building 
materials  to  the  Continental  Company  In 
September,  1916.  Paymtents  were  made  from 
time  to  time,  but  in  the  latter  part  of  De- 
cember the  Continental  Company  was  delin- 
quent In  payments.  Thereupon  W.  E.  Woods, 
manager  of  the  Woods  Lumber  Company,  in- 
formed Goldstein  that  the  Woods  Lumber 
Company  would  give  the  Continental  Com- 
pany no  further  credit  and  would  furnish 
it  no  more  materials,  unless  Goldstein  Coor- 
pany  would  guarantee  the  i>ayment  of  the 
bills  of  the  Continental  Company  for  materi- 
als to  be  furnished  to  It  by  Woods  Lumber 
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Company.  <Ooldsteia  CoiiQ>aiiy  was  at  tbat 
time  financially  interested  In  the  snccees  of 
the  proposed  moving  picture  then  being  made 
by  the  Ck)ntinentat  Company,  by  reason  of 
the  fact  tbat  If  the  Continental  Company 
was  unable  to  go  on  with  that  enterprise,  It 
would  not  order  any  more  costumes  from  the 
Goldstein  Company  under  the  contract  afore- 
said. This,  at  least,  was  a  fair  inference 
from  the  evidence.  Goldstein,  in  reply  to  the 
statement  by  Woods,  said  his  company  would 
execute  such  guaranty.  In  pursuance  of  this 
promise  and  by  order  of  Goldstein  to  Arm- 
brust,  the  secretary,  the  guaranty  contract 
above  quoted  was  executed  by  the  secretary 
and  delivered  to  Mr.  Woods  for  the  Woods 
Lumber  Company.  The  evldmce  is  in  con- 
flict on  these  points,  but  there  Is  substantial 
evidence  to  the  effect  stated.  Thereafter  the 
Woods  Lumber  Company,  on  the  faith  of 
this  guaranty,  furnished  materials  to  the 
Continental  Company  to  the  amount  herein 
sued  for,  and  the  indebtedness  thereby  creat- 
ed was  not  paid. 

■1.  The  articles  of  incorp(H*ation  of  Goldst^n 
Company  gave  It  power  to  make  films  for 
moving  picture  plays,  and  to  exhibit  them 
to  the  public  and  also  to  build  structures  for 
the  purpose  of  malting  such  films.  This  fact, 
however,  did  not  empower  it  to  guarantee 
the  obligations  of  other  persons  or  corpora- 
tions engaged  in  such  business.  It  was  not 
authorized  to  make  contracts  of  guaranty  as 
an  Independent  business.  It  had  no  express 
power  to  make  such  contracts.  The  guaranty 
In  question  can  be  upheld  as  binding  upon  it 
only  upon  the  theory  that  under  the  clrcimi- 
stances  existing  at  the  time  It  was  within  its 
implied  powers. 

[1  ]  A  corporation  engaged  in  carrying  on  a 
business  which  it  is  authori;sed  to  do  by  Its 
articles  and  the  law  under  which  it  Is  organ- 
ized has  implied  power  to  make  all  contracts 
which  are  "essential  to  the  successful  prose- 
cndOD  of  the  business"  (Civ.  Code,  {  354, 
subd.  8;  Bates  v.  Coronado  B.  Co.,  100  Cal. 
163,  41  Pac.  855;  Mercantile  Trust  Co.  v. 
Kiser,  91  Oa.  636,  18  S.  E.  358)  or  the  making 
of  which  Is  an  appropriate  means  by  which 
it  may  be  "reasonably  expected  that  the  busi- 
ness in  which  the  corporation  is  engaged  will 
be  advanced"  (Depot  R.  Synd.  v.  Enterprise 
Brewing  Co.,  87  Or.  660.  170  Pac.  294 ;  171 
Pac.  223,  L.  R.  A.  1918C,  1001)  or  which  are 
"necessary  and  helpful  to  the  conduct  of  Its 
authorized  business"  (Timm  v.  Grand  Ra- 
pids Br.  Co.,  160  Mich.  371,  125  N.  W.  357, 
27  L.  B.  A.  [N.  S.]  186),  or  which  tends  direct- 
ly to  promote  the  business  authorized  by  its 
articles,  and  which  it  is  doing  (Kraft  v. 
Brewery  Co.,  219  111.  205,  76  N.  E.  372 ;  Cen- 
tral L.  Co.  V.  Kelter,  201  IlL  603,  66  N.  E. 
643 ;  Blue  Island  Br.  Co.  v.  Fraatz,  123  III. 
App.  26;  Horst  v.  Lewis,  71  Neb.  365,  98  N. 
W.  1046;  103  N.  W.  460). 

[2]  The  question  whether  or  not  a  contract 
of  guarantv  comes  within  the  reasons  above 


mentioned  is  one  which  is  to  be  primarily 
"determined  by  the  corporation,  or  those  to 
whom  the  management  of  its  affairs  is  in- 
trusted^" Bates  V.  Coronado  B.  Co.,  supra. 
The  court  cannot  determine  that  it  is  beyond 
the  powers  of  the  corporation,  unless  It  dear- 
ly appears  to  be  so  as  a  matter  of  law.  With 
respect  to  the  meana  which  the  corporation 
may  adopt  to  further  Its  objects  and  promote 
its  business  its  managers  "are  not  limited 
in  law  to  the  use  of  such  means  as  are  i^sual 
or  necessary  to  the  objects  contemplated  by 
their  organization,  but,  where  not  restricted 
by  law,  may  choose  such  means  as  are  con- 
venient and  adapted  to  the  end,  though  they 
be  neither  the  usual  means,  nor  absolutely 
necessary"  for  the  purpose  Intended.  Wint- 
erfleld  v.  Cream  City  Brewing  Co.,  96  Wis. 
239,  7X  N.  W.  101. 

For  Illustration:  A  sawmill  corpora tlOD 
may  guarantee  bonds  of  an  auxiliary  raU- 
way  corporation  formed  to  build  a  raUroed 
penetrating  the  country  from  which  the  saw- 
mill company  expected  to  obtain  its  timber. 
Mercantile  Trust  Co.  v.  Klser,  supra.  A 
brewing  company  can  lawfully  guarantee 
the  payment  of  r^it  of  a  saloon  keeper  who 
has  agreed  to  sell  the  beer  of  the  brewing 
company  exclcslvely,  or  the  rent  of  a  hotel 
which  was  one  of  the  brewing  company's 
customers,  or  the  bond  required  by  the  state 
law  of  a  liquor  dealer  who  was  one  of  Its 
customers,  or  notes  of  a  ealoon  keeper  to  ob- 
tain money  from  a  third  person  for  the  erec- 
tion of  a  saloon  building  in  which  he  had 
agreed  to  sell  exclusively  the  beer  of  the 
guarantor,  or  when  by  such  contract  the 
brewing  company  creates  for  itself  a  new  cus- 
tomer and  an  additional  outlet  for 'its  prod- 
uct Depot  R.  Synd.  v.  ESnterprlse  Brew- 
ing Ca,  supra;  Wlnterfleld  v.  Cream  City  Br.  • 
Co.,  enpra;  Tlmm  v.  Grand  Rapids  Br.  Co., 
supra;  Kraft  T.  Brewery  Co.,  supra;  Blue 
Island  Br.  Co.  v.  Fraatz,  supra;  Holm  v.  Lip- 
sius  Br.  Co.,  21  App.  Div.  204,  47  N.  Y.  Supp. 
518 ;  Koehler  v.  Relnhelmer,  26  App.  Div.  1, 
41  N.  Y.  SuK).  755;  Horst  v.  Lewis,  supra; 
Miller  V.  Northern  Br.  Co.  (D.  C.)  242  Fed. 
164;  McQuaide  v.  Enterprise  Br.  Co.,  14  Cal. 
App.  315,  111  Pac.  927.  A  lumber  company 
may  become  surety  on  the  bond  of  a  building 
contractor  to  induce  him  to  purchase  of  the 
lumber  company  the  lumber  used  in  such 
building.  Central  L.  Co.  v.  Kelter,  201  111. 
503,  66  N.  E.  543. 

There  Is  a  seeming  conflict  of  authority  on 
this  subject,  but,  except  for  a  few  cases,  it 
is  more  apparent  than  real.  In  the  following 
cases  the  guaranty  was  not  shown  to  be  di- 
rectly connected  with  or  beneficial  to  the  aiu- 
thorized  business  carried  on  by  the  company, 
and  the  question  of  implied  power  was  not 
discussed.  Elevator  Co.  v.  Memphis  R.  R. . 
Co.,  85  Tenn.  703,  6  S.  W.  62,  4  Am.  St  Rep. 
798;  Lucas  v.  White  Une  Tr.  Co.,  70  Iowa, 
541,  30  N.  W.  771,  59  Am.  Rep.  449;  Norton 
V.  Bank,  61  N.  H.  589,   60  Am.  Rep.  334; 
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Wheeler  ▼.  Borne  Sav.  Bank,  188  111.  34,  68 
N.  B.  6»8,  80  Am.  St.  B^.  161;  Bank  v.  Win- 
chester, 119  Ala.  168,  24  South.  351,  72  Am. 
St.  Bep.  904;  Morgan  v.  Missouri,  etc.,  Co., 
60  Tex.  Cly.  App.  420,  110  S.  W.  978.  There 
are  other  "border  line  cases,"  where  it  was 
held  that  benefit  from  the  guaranty  was  too 
remote  or  too  Indirect  to  Justify  the  conclu- 
sion that  it  was  within  the  implied  powers. 
The  following  are  of  this  class:  The  fact 
that  the  operation  of  a  railroad  and  a  street 
car  line  would  each  tend  to  increase  the  pop- 
ulation of  the  city  and  the  business  over  each 
road  did  not  authorize  either  company  to 
guarantee  the  bonds  of  the  other.  Northside 
B.  Co.  V.  Worthington,  88  Tex.  682,  80  8.  W. 
1065,  63  Am.  St  Bep.  77&  A  railroad  compa- 
ny cannot  make  a  guaranty  to  enable  a  hotel 
company  to  build  a  summer  hotel  on  its  line 
merely  because  the  guests  of  the  hotel  would 
probably  travel  on  the  railroad  and  increase 
its  business  and  profits.  Western,  etc.,  Co.  t. 
Blue  Bidge  Co.,  102  Md.  321,  62  Atl.  361,  2  L. 
B.  A.  (N.  S.)  887,  111  Am.  St.  Bep.  362.  A 
brewing  company  could  not  erect  a  building 
for  a  boarding  house  and  saloon  for  rent,  in 
order  that  the  saloon  keeper  might  buy  its 
beer.  U.  3.  Br.  Co.  v.  Dolese,  269  111.  274,  102 
N.  B.  753,  47  L.  B.  A.  (N.  S.)  898.  A  few  cases 
are  directly  'contrary  to  the  weight  of  au- 
thority. Twiss  V.  Guaranty  L.  Ass'n,  87 
Iowa,  730,  66  N.  W.  8,  43  Am.  St.  Bep.  418; 
Anheuser-Busch  v.  Helstand,  177  Fed.  197, 
101  O.  0.  A.  367;  Davis  v.  Old  Colony  Co., 
131  Mass.  268,  41  Am.  Bep.  221.  In  each  of 
the  other  cases  the  doctrine  of  implied  pow- 
ers was  recognized.  In  Best  Br.  Co.  v.  Bias- 
sen,  186  111.  37,  57  N.  E  20,  60  li.  B.  A.  765, 
76  Am.  St.  Bep.  26,  where  the  benefit  to  the 
corporate  business  was  held  to  be  too  remote, 
the  court  said  that  the  question  aer  to  such 
contract  bedn^  within  the  implied  powers 
was  one  to  "be  determined  according  to  the 
facts  of  each  case,"  and  that  such  guaranty 
must  be  a'  means  tending  directly  to  promote 
the  corjwrate  business,  "and  not  amounting 
to  a  separate  unauthorized  business."  The 
doctrine  Ive  are  following  was  thus  recog- 
nized. 

IS]  The  case  presented  by  the  record 
comes  clearly  within  the  principle  of  the 
first-mentioned  cases.  The  Goldstein  Com- 
pany was  in  the  business  of  selling  theatri- 
cal costumes,  and  had  a  pending  contract 
with  the  Continoital  Company  for  the  sale 
of  a  large  amount  of  such  costumes,  presum- 
ably for  a  good  profit  It  waa  directly  inter- 
ested In  the  continuance  of  the  business  by 
the  Continental  Company,  and  in  the  success 
of  the  enterprise  of  producing  the  proposed 
play.  The  circumstances  are  such  as  to 
create  the  inferoice,  which  the  court  might 
reasonably  have  drawn,  that  the  payment  of 
the  expenses  of  the  Continental  Company  in 
producing  the  film  for  the  play.  Including 
the  price  of  the  costumes  aforesaid,  was  very 
largely  dependent  upon  its  completion  and  its 


successful  production.  The  expressed  par- 
pose  ot  the  lumber  company  to  refuse  further 
credit  to  the  Continental  Company  threaten- 
ed to  stop  the  entire  enterprise,  both  that  of 
the  Continental  Company  in  manufacturing 
the  film  and  that  of  the  Goldstein  Company 
tnseUlng  the  costumes  therefor.  The  mana- 
ger of  the  company  reasonably  concluded  that 
this  could  only  be  prevented  by  making  the 
guaranty  In  question.  In  a  business  view 
the  guaranty  appeared  to  be  essential  to  en- 
able the  Goldstein  Company  to  obtain  pay- 
ments upon  Its  contract  with  the  Contlnraital 
Company.  It  was  to  be  reasonably  expected 
that  the  making  of  the  guaranty  would  ad- 
vance the  business  of  the  Goldstein  Company, 
and  would  secure  to  It  the  payment  of  the 
debt  that  wottld  be  due  to  it  from  its  cus- 
tomer, the  Continental  Company.  It  was  a 
thing  helpful  to  the  conduct  of  its  business, 
and  tended  directly  to  promote  the  same. 
All  of  these  things  are  held  in  the  foregoing 
cases  to  be  sufficient  to  bring  the  contract 
of  guaranty  within  the  scope  of  the  implied 
powers  of  a  corporation.  We  are  of  the  opin- 
ion that  the  guaranty  was  a  valid  contract  of 
the  Goldstein  Company. 

[4]  2.  It  is  apparent  from  what  we  have 
said  that  tl.e  Goldstelii  Company  had  what 
It  deemed  to  be  good  reason  to  exi>ect  a  sub- 
stantial benefit  from  the  making  of  the  guar- 
anty. As  we  have  held  that  it  had  implied 
power  to  do  so,  under  the  circumstances,  it 
is  not  -  necessary  to  consider  the  question 
whether  or  not  the  benefit  was  sufficient  to 
create  an  estoppel  to  prevent  it  from  assert- 
ing tliat  it  was  ultra  vires.  If  any  consider- 
ation was' necessary  to  make  the  guaranty 
binding,  the  selling  of  more  lumber  by  the 
plaintiff  to  the  Continental  Company,  in  re- 
liance thereon  was  sufficient  for  that  pur- 
pose.   Civ.  Code,  sees.  1605,  1606,  2792. 

[6]  3.  Under  the  circumstances  shown  by 
the  evidence,  it  was  not  necessary  for  the 
plaintiff  to  prove  that  the  guaranty  contract 
was  directly  authorized  by  the  board  of  di- 
rectors of  Goldstein  Company,  or  that  it  was 
ratified  by  them.  It  was  signed  by  the  secre- 
tary by  the  direction  of  B.  Goldstein,  the 
president  and  business  manager  of  the  corpo- 
ration; the  man  who,  apparently,  had  the 
power  to  direct  and  control,  and  who  did 
direct  and  control,  its  affairs  and  business. 
Woods  knew  this,  and  relied  upon  it  In  ac- 
cepting the  guaranty  and  furnishing  the  lum- 
ber In  reliance  upon  it  The  authority  of  an 
officer  or  agent  of  a  corporation  to  make 
contracts  in  its  behalf  may  be  shown  by 
proof  of  conduct,  and  without  resort  to  the 
minutes  of  its  board  of  directors,  or  ev«i 
where  the  minutes  do  not  speak  on  the 
subject.  "It  may  be  shown  by  evidaice 
that  the  person  does  business  for  the  corpo- 
ration and  on  Its  behalf,  as  agent,,  with  Oie 
knowledge  and  acquiescence  of  its  directors. 
*  *  *  The  company.  In  such  a  case,  is 
bound  by  his  acts    •    •    *    within  the  scope 


Digitized  by 


Google 


CaL) 


m  RK  MINTABESRT'S  ESTATE 
<1>1  P.) 


909 


of  the  bnsiziesa  intrusted  to  him."  Vmlce  ▼. 
Short  Line,  etc.,  Oo.  (App.)  181  Pac.  658.  "If 
a  corporation  allows  Its  oflBcers  to  condnot 
Its  business  and  third  persons  act  upon  the 
apparent  authority  thus  shown.  It  cannot  de- 
feat the  rights  of  such  persons  arising  from 
transactions  done  and  completed  under  such 
ostensible  authority  by  failing  to  enter  upon 
its  minutes  any  order  giving  its  officers  au- 
thority to  act"  Fowler  Gas  Co.  v.  Weber,  181 
Pac.  663,  citing  Fresno,  etc.,  Ca  v.  8.  P.  Co., 
135  Cal.  202,  67  Pac.  773;  Blood  v.  La  Serena 
L.  Oo.,  134  Cal.  370,  66  Pac.  317;  Crowley  v. 
Genesee  M.  Co.,  55  Cal.  276.  We  find  no  er- 
ror in  the  record. 
The  judgment  is  affirmed. 

We  concur:    OLNBT,  J.;  LAWLOB,  J. 


(183  Cal  see) 

ia  re  MiNTABERRV'S  ESTATE. 

BICKMORE  V.  GRIFFIN. 

(Sa&  3030.) 
(Supreme  Court  of  California.    Aug.  IS,  1920.) 

1.  Exaoutert  and  adailnlatrators  «=>32(2)— 
Relative  can  name  nonlnee  only  when  saoh 
relative  Is  personally  oompetent  to  qualify. 

Code  Civ.  Proc.  {  1383,  providing  that,  when 
letters  of  administration  have  been  granted  to 
any  other  person  than  the  surviving  husbaSd 
or  wife,  child,  mother,  brother,  or  sister  of 
intestate,  any  one  of  them  who  is  competent, 
or  any  competent  person  at  the  written  request 
of  any  one  of  them,  may  obtain  the  revocation 
of  the  letters  and  be  entitled  to  the  admiAs- 
tration,  only  authorizes  any  of  the  relatives 
named  to  act  through  a  nominee  when  such  rel- 
ative is  personally  competent  to  qualify  as  ad- 
ministrator. 

2.  Executors  and  administrators  4=»32(2)— 
That  person  appointing  nominee  Is  surviving 
wife  Is  Immaterial,  If  she  Is  not  personally 
oompetsBt. 

The  mere  fact  that  an  administration  of  a 
decedent's  estate  involves  the  right  of  a  snr- 
Tiving  wife,  claiming  a  superior  right  of  nom- 
ination by  virtue  of  Code  Civ.  Proc.  {  1865, 
subd.  1,  does  not  entitle  her  nominee  to  apply 
for  revocation  of  letters  granted  to  one  not  in 
the  preferred  class,  when  such  wife  is  not  per- 
sonally competent  to  act  as  administratrix. 

In  Bank. 

Appeal  from  Superior  Ootirt,  Iferced  Oonn- 
ty;  E.  M.  Rector,  Judge. 

Petitton  by  B2dward  Blckmore  foi'  the  rev- 
ocitti<Mt  of  letters  of  administratlfHi  issued 
to  W.  M.  Oriffln,  puUlc  administrator  in  the 
matter  of  the  estate  of  Juan  Mlntabeny,  de- 
ceased. From  a  dental  of  tbe  petition,  peti- 
tioner appeals.    Affirmed. 


WUllani  T.  Hawkins,  of  Sacramento,  for 
appellant 

J.  J.  Griffin  and  Hugh  K.  Landram,  both  ot 
Merced,  for  respondent 

SLOANB.  3.  This  is  an  appeal  from  an 
order  denying  the  petition  of  Edward  Blck- 
more for  revocation  of  letters  of  administra- 
tion Issued  to  W.  M.  Griffin,  public  adminis- 
trator of  Merced  county,  in  the  matter  of  the 
estate  of  Juan  Mlntaberry,  deceased,  and 
praying  for  issuance  of  letters  to  himself. 

Tlie  petitioner  is  the  nominee  ot  the  widow 
of  the  decedent,  who  la  a  resident  of  tbe 
state  of  Nevada  and  therefore  personally 
disqualified.  The  application  for  such  change 
of  administrators  was  made  under  section 
1383  of  the  Code  of  Civil  Procedure,  which 
provides  as  follows: 

"When  letters  of  administration  have  been 
granted  to  any  other  person  than  tbe  surviving 
husband  or  wife,  child,  father,  mother,  brother, 
or  sister  of  the  intestate,  any  one  of  them  who 
is  competent  or  any  competent  person  at  the 
written  request  of  any  one  of  them,  may  «btaln 
the  revocation  of  the  letters,  and  be  entitled  to 
the  administratioo,  by  presenting  to  the  court 
a  petition  praying  the  revocation,  and  that  let- 
ters of  administration  may  be  issued  to  him." 

[1]  Tbe  trial  court  In  denying  the  prayer 
of  tbe  petitioner  held  that  this  Code  pro- 
vision only  authorizes  any  of  the  relatives 
named  to  act  through  a  nominee,  when  such 
relative  Is  personally  competent  to  qualify 
as  administrator.  Such  must  be  held  to  be 
the  proper  construction  of  the  statute  in 
view  of  the  decision  of  this  court  in  Estate 
of  Martin,  163  Cal.  440,  125  Pac.  1056.  In 
the  Martin  Case  revocation  was  sought  by 
the  nominee  of  a  nonresident  brother.  The 
court  there  says: 

"The  right  to  obtain  such  revocation  is  solely 
for  the  benefit  of  tbe  relative.  It  is  limited 
by  express  terms  in  the  first  instance  to  such 
of  the  designated  relatives  as  are  themselves 
competent  and  the  words  'at  the  written  re- 
quest of  any  one  of  them'  may  well  'be  con- 
strued as  referring  solely  to  those  described  in 
the  last  preceding  dause,  vis.:  'Any  one  of 
them  who  is  competent,'  thus  giving  tbe  com- 
petent relative  tbe  right  to  act  either  directly 
or  through  a  nominee." 

So  construing  the  section,  thia  court  denied 
tbe  right  of  the  nominee  of  the  nonresident 
brother  to  petition  for  revo^tion  of  letters 
and'  to  succeed  to  the  administration,  under 
the  terms  of  this  section  of  the  Coda. 

[2]  Appellant  seeks  to  avoid  the  applica- 
tion of  tbe  construction  adopted  in  Estate  of 
Martin,  supra,  for  the  reason  that  the  present 
case  Involves  the  right  of  a  surviving  wife, 
claiming  a  superior  right  of  nomination  by 
virtue  of  the  preference  given  by  subdivision 
1  of  sectloti  1865,  Code  of  Civil  Procedure. 
This  cannot  be  done  without  doing  violence 
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to  the  plain  langaage  of  section  1883.  Stand- 
ing by  Itself,  section  1383  clearly  places  the 
surviving  husband  or  wife  upon  the  same 
footing  as  the  child,  father,  mother,  brother, 
or  sister  in  the  matter  of  petitioning  for 
revocation,  and  there  is  no  such  relation 
between  the  two  Code  sections  cited  as  to 
justify  reading  into  the  latter  an  exception  in 
favor  of  a  husband  or  wife  which  cannot 
apply  to  the  other  relatives  therein  named. 
Obviously,  either  all  or  none  are  required  by 
section  1383  to  be  qualified  in  person  to  act 
as  administrator  before  naming  a  substitute. 

As  suggested  by  counsel  for  appellant  It 
may  be  an  unreasonable  rule  which  permits 
the  nonresident  husband  or  wife  to  nominate 
a  representative  on  an  original  application 
for  letters  of  administration,  but  denies  such 
privilege  in  the  matter  of  revocation,  where 
a  stranger  to  the  estate  or  a  public  adminis- 
trator may  have  taken  advantage  of  the  non- 
reeidence  of  the  husband  or  wife  to  slip  into 
the  office  imobserved;  but  the  whole  matter 
of  representation  of  the  estate  is  one  of 
statutory  regulation,  and  the  Legislature  has 
a  wide  discretion  in  determining  the  con- 
ditions to  be  Imposed.  It  would  perhaps  be 
equally  Inconsistent  to  permit  a  nonresident 
brother  or  sister,  father  or  mother,  of  de- 
cedent to  compel  a  revocation  of  letters 
through  a  nominee  when  not  permitted  to  act 
through  such  nominee  on  an  original  applica- 
tion for  letters.  We  are  compelled  to  accept 
one  or  the  otber  horn  of  the  dilemma. 

On  the  authority  of  the  EJstate  of  Martin, 
supra,  the  judgment  is  therefore  affirmed. 

We  concur:  ANGELLOm,  O.  J.;  SHAW, 
J.;  OLNET,  J.;  WILBUR,  J.;  LENNON, 
J.;  LAWLOR.  J. 


(183  CaL  486) 

SINCLAIR  V.  JORDAN,  Secretary  of  State. 
(S.  F.  9554.) 

(Supreme  Court  of  California.    Aug.  6,  1920.) 

1.  EleotloHS  «s»l26(t)— Statute  requiring  af- 
fidavit of  eandldat*  at  primary  election  man- 
datory. 

Direct  Primary  Law,  |  6,  subd.  4,  and  sec- 
tion 6,  requiring  candidate  for  Congress  to  file 
affidavit  at  office  of  the  secretary  of  state  sped- 
fled  period  before  day  of  primary  election,  is 
mandatory,  and,  on  a  candidate's  failure  to  file 
affidavit  within  required  time,  secretary  of  state 
was  without  power  to  certify  hia  name  as  a  can- 
didate^ under  section  10. 

2.  Mandamus  «s>74(3)— Court  cannot  liy  writ 
of  mandate  relieve  primary  election  candidate' 
from  default  as  to  affidavit. 

Where  candidate  for  nomination  failed  to 
file  affidavit  within  required  time,  the  court  was 
not  empowered  to  grant  relief  from  his  default, 
under  Direct  Primary  Law,  {  27,  by  writ  of 
mandate  requiring  secretary  of  state  to  file  af- 


fidavit and  certify  petitioDer's  name  to  be  print- 
ed on  ballot;  snch  section  having  reference  only 
to  errors  or  omissions  of  those  diarged  nnder 
the  law  with  duties  relative  to  the  matter  of 
primary  election,  and  not  to  the  failure  of  the 
candidate  or  those  proposing  him  as  a  candi- 
date to  comply  with  mandatory  requirements  of 
the  statute. 

In  Bank. 

Mandamus  by  Bentley  W.  Sinclair  against 
Frank  C.  Jordan,  as  Secretary  of  State.  Pro- 
ceeding dismissed. 

Wright  &  McKee,  Eugene  Daney  and  Hes- 
kett.  Sample  &  Harden,  all  of  San  Diego,  and 
Walter  H.  Llnforth,  of  San  Francisco,  for 
petitioner. 

U.  S.  Webb  and  Bobert  W.  Harrison,  botb 
of  San  Francisco,  for  respcmden^ 

PER  CURIAM.  PetiU(Mier  se^s  a  wrltof 
mandate  requiring  the  secretary  of  state  to 
receive  and  file  the  affidavit  made  by  him  for 
the  purpose  of  conforming  to  the  require- 
ments of  subdivision  4  of  section  5  of  the  Di- 
rect Primary  Law  (St.  1011,  p.  773)  as  a  can- 
didate for  the  Republican  nomination  for 
representative  in  Congress  from  the  Eleventh 
congressional  district,  and  to  certify  his  name 
to  the  county  .clerks  of  the  counties  of  the 
congressional  district  to  be  printed  on  the 
ballot  to  be  used  at  the  primary  election  to 
be  held  on  August  31,  1820,  as  a  candidate 
for  said  nomination. 

[1]  It  is  conceded,  as  it  must  be  upon  the 
admitted  facts,  that  the  petitioner  failed  to 
cmiform  to  a  mandatory  requirement  of  such 
law  with  relation  to  such  affidavit.  In  that  be 
failed  to  present  such  affidavit  at  the  office 
of  the  seci-etary  of  state  for  filing  "on  or  be- 
fore the  thirty-fifth  day  prior  to"  the  day  of 
the  primary  election.  Subdivision  4,  f  5  and 
section  6  of  the  Direct  Primary  Law.  In 
view  of  the  provisions  of  the  law,  the  secre- 
tary of  state  could  not  properly  receive  the 
affidavit,  which  was  not  toidered  to  him 
for  filing  until  after  the  latest  date  for  filing 
had  passed,  ,and  unless  such  an  affidavit  be 
on  file  the  secretary  of  state  cannot  certify 
the  name  of  petitioner  as  a  candidate.  Sec- 
tion 10,  Direct  Primary  Law. 

[I]  Conceding  the  failure  of  petitioner  to 
conform  to  this  mandatory  requirement 
of  the  law,  relief  from  his  default  is  sought 
by  him  at  the  hands  of  this  court.  We  are 
forced  to  the  conclusion  that  the  courts 
have  no  power  to  grant  relief  In  such  a  mat- 
ter. Section  27  of  the  Direct  Primary  Law. 
the  only  provision  authorizing  any  review  by 
a  court,  is,  to  our  minds,  reasonably  suscepti- 
ble of  no  otber  construction  than  that  it  Is  in- 
applicable to  any  failure  of  the  candidate  or 
those  proposing  him  as  a  candidate  for  nom- 
ination to  comply  with  mandatory  require- 
ments of  the  la.w  essential  to  his  candidacy. 
It  has  to  do  solely  with  errors  or  omissions 
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of  others  diarged  nnder  the  law  with  duties 
relatlye  to  the  matter  of  the  prhnary  Section, 
and  the  relief  expressly  provided  for  therein 
la  an  order  requiring  "the  officer  or  person 
charged  with  such  error,  wrwig  or  neglect 
to  forthwith  correct  the  error,  desist  from 
the  wrongful  act  or  perform  the  duty." 

Tbe  order  to  show  cause  la  discharged,  and 
the  proceeding  dismissed. 

ANGBLIXXTTI,  C.  J.,  and  SHAW,  WIL- 
BUR. LAWIiOR,  LENNON,  and  OIaNEY,  JJ., 
concur. 


(183  Cal.  806) 

DAVENPORT  y.  SUPERIOR  COURT  OF 

CALIFORNIA  IN  AND  FOR  IMPERIAL 

COUNTY.  (L.  A.  6361.) 

(Supreme  Ooort  of  California.    Aug.  11,  1920. 
Rehearing  Dem'ed  Sept.  10,  1920.) 

1.  Cerperatton*  «=>668(IS)— Service  ob  offleer 
of  foreign  oorporatlon  whloh  does  not  do  husl- 
■eM  within  the  state  is  Invalid. 

In  order  that  service  of  a  foreign  corpora- 
tion made  on  an  officer  within  the  state  be 
valid  under  Code  Civ.  froc.  |  411,  the  corpora- 
tion must  transact  within  the  state  some  sab- 
stantial  part  of  its  ordinary  business  by  its 
officers  or  agents  appointed  for  that  purpose. 

2.  A|ipearanoa  ^=39(5)— Securing  an  order  ex- 
tending tims  to  plead  held  not  "general  ap- 
pearance." 

The  securing  by  defendant's  attorneys  of 
an  order  extending  the  time  for  defendants  to 
plead  is  not,  nnder  Code  Civ.  Proc.  {  1014,  a' 
"general  appearance"  which  submits  defendants 
to  the  jurisdiction  of  the  court  notwithstanding 
failure  to  secare  legal  service  upon  them. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Appearance.] 

3.  Appearance  •Ss'SCI)— Act  manifesting  In- 
tention- to  submit  to  Jurisdiction  of  court  to 
"general  appearance." 

An  act  of  defendant  by  which  he  intention- 
ally submits  himself  to  the  jurisdiction  of  the 
court  in  action  to  obtain  a  ruling  or  order  going 
to  the  merits  of  the  case  is  a  general  appear- 
ance, which  waives  objection  to  the  services  of 
process,  though  such  act  is  not  a  demurrer, 
answer,  or  written  notice  of  appearance,  which 
are  specified  means  of  appearance  under  Code 
Civ.  Proc.  .J  1014. 

In  Banli. 

Petition  for  mandamus  by  Don  Davenport 
against  the  Superior  Court  of  the  State  of 
California  in  and  for  the  County  of  Imperial. 
Writ  denied. 

M.  C.  Atchison,  of  Calexlco,  and  Hocker  & 
Austin,  of  Los  Angeles,  for  petitioner. 

Conkling  &  Brown,  of  El  Centre,  for  re- 
spondent. 


SHAW,  X  TbiB  Is  a  proceeding  In  manda- 
mus to  compel  the  superior  court  of  Imperial 
county  to  order  the  clerk  of  said  court  to 
enter  the  default  of  each  of  two  corporations, 
namely,  Franco-American  Vineyard  &  Wine 
Company  and  El  Progresso  Inter-Califomla 
Canning  Company,  defendants  In  an  action 
in  said  court  wherein  Don  Davenport  is  the 
plaintiff. 

The  claim  of  the  plaintiff  is  that  each  of 
said  defendants  has  beoi  duly  served  with 
the  sumrmons  Issued  in  said  action,  and  has 
also  entered  a  general  appearance  therein; 
that  the  time  for  answering  or  demurring 
has  expired-;  that  no  answer  or  demurrer  has 
been  filed;  and  that  notwithstanding  these 
facts  the  court  refuses  to  direct  the  clerk  to 
enter  either  default 

[1 }  1.  The  complaint  in  the  action  was  filed 
and  the  summons  was  Issued  on  February  19, 
1910.  On  February  20,  1919,  an  tfttempted 
service  of  said  summons  was  made  on. one 
Peter  Barnes,  as  president  of  said  Franco- 
American  Vineyard  &  Wine  Company  and 
as  secretary  of  said  El  Progresso  Inter-Call- 
fomla  Canning  Company,  at  Calexlco,  In  Im- 
perial county,  near  the  Mexican  line,  by  de- 
livering to  him  there  the  proper  papers  for 
that  purpose.  At  that  time  the  said  Peter 
Barnes  held  said  oflSces  in  said  respective 
corporations.  No  other  service  was  ever 
made  or  attempted  upon  either  defendant. 
Both  of  said  corporations  were  foreign  cor- 
porations, the  first  named  being  an  Arizona 
corporation,  and  the  second  a  corporation  or- 
ganized under  the  laws  of  Mexico.  Neither 
of  them  has  ever  at  any  time  done  business 
within  this  state,  or  anywhere  else  except 
Mexico,  and  neither  of  them  was  at  that  time 
doing  any  business  In  this  state. 

In  order  to  Justify  a  finding  that  a  foreign 
corporation  is  so  far  engaged  In  business  In 
this  state  that  a  valid  service  of  summons 
upon  It  In  an  action  In  this  state,  under  sec- 
tion 411  of  the  Code  of  Civil  Procedure,  may 
be  made  upon  Its  agent  within  this  state, 
"the  corporation  must  transact  within  the 
state  some  substantial  part  of  its  ordinary 
business  by  its  officers  or  agents  appointed 
and  selected  for  that  purpose."  "Legal  serv- 
ice of  process  upon  a  corporation,  which  will 
give  a  court  Jurisdiction  over  It,  can  be  made 
only  in  the  state  where  it  resides  by  the  law 
of  its  creation,  or  In  a  state  in  which  it  is 
actually  doing  business  at  the  time  of  service, 
In  the  manner  prescribed  by  the  statutes  of 
that  state  or  of  the  United  States."  Doe  v. 
Springfield,  etc.,  Co.,  104  Fed.  687,  44  C.  C.  A. 
128;  Jameson  v.  Slmonds  Saw  Co.,  2  Cal. 
App.  585,  84  Pac"  289.  It  follows,  therefore, 
that  the  attempted  service  upon  the  two  cor- 
porations by  service  upon  Barnes  as  president 
and  secretary,  resjiectlvely,  of  said  corpora- 
tions, was  Ineffectual  for  any  purpose. 

2.  The  proposition  that  said  defendant  cor- 
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poratlona  had  entered  a  geneml  appearance 
in  Bald  action  ao  as  to  waive  the  Berrlce  of 
summons  upon  them  is  not  sustained  by  the 
record.  On  March  1, 1919,  after  the  attempt- 
ed service  aforesaid,  Messrs.  Conlcling  and 
Brown  obtained  from  the  judge  of  the  said 
court  an  order  that  the  defendants  have  20 
days'  additional  time  in  which  to  plead  to 
the  plaintUTs  complaint  Notice  of  this  order 
was  served  <»i  the  plaintiff's  attorneys  on 
March  2,  1919.  Thereafter,  on  March  11, 
1919,  the  said  attorneys  for  -defendants  serv- 
ed upon  plaintiff's  attorneys  a  notice  that  on 
March  14,  1919,  the  time  being  shortened  to 
2  days  for  that  purpose,  the  defendkints  would 
move  the  court  for  an  order  to  quash  and 
set  aside  the  pretended  service  of  summons 
theretofore  made  In  the  action  as  aforesaid, 
and  that  said  motion  would  be  made  upon  the 
grounds  above  stated,  that  both  defendants 
were  foreign  corporations,  and  that  neither 
of  them  had  ever  done  any  business  within 
this  state.  Thereafter,  on  March  22,  1919, 
the  motion  was  regularly  heard,  and  the 
court  thereupon  made  an  order  setting  aside 
and  quashing  the  said  service  of  summons 
upon  said  defendants. 

Thereafter  the  plaintiff  filed  with  the  clerk 
an  order  from  plaintiff  to  him  to  enter  the 
default  of  said  defendants  upon  the  ground 
that  their  time  for  answering  the  complaint 
had  expired,  and  In  pursuance  of  said  order 
the  clerk,  on  March  31,  1919,  made  an  entry 
of  the  default  of  said  two  corporation  defend- 
ants. Thereafter,  on  April  25,  1919,  the  said 
attorneys  for  said  defendants,  upon  notice 
duly  given,  moved  the  court,  to  set  aside  the 
said  default  so  entered  by  the  clerk,  upon  the 
ground  that  the  said  defaults  were  entered 
by  Inadvertence  and  mistake  of  the  clerk, 
that  no  summons  had  ever  been  served  upon 
defendants,  and  that  there  was  no  authority 
or  warrant  for  entering  such  defaults.  The 
court  sustained  the  motion  and  made  an  or- 
der setting  aside  said  defaults.  Afterwards, 
on  October  17,  1919,  pursuant  to  notice  to 
the  defendants'  attorneys,  plaintiff  moved  the 
court  to  enter  the  defaults  of  said  defendants, 
based  upon  the  claim  that  defendants  had 
entered  a  general  appearance  in  the  action, 
which  motion  the  court  denied.  Upon  this 
order  the  present  proceeding  for  a  mandamus 
is  based. 

[2]  The  order  given  by  the  Judge  to  the  de- 
fendants' attorneys  extending  the  time  with- 
in which  the  defendants  might  plead  to  the 
complaint  In  the  action  therein  did  not,  under 
the  circumstances  of  this  case,  have  the  effect 
of  a  general  appearance  In  the  action  and  did 
not  authorize  the  court  to  proceed  to  enter 
default  against  said  defendants.  "A  defend- 
ant appears  In  an  action  when  be  answers, 
demurs,  or  gives  the  plaintiff  written  notice 
of  his  appearance,  or  when  an  attorney  gives 
notice  of  appearance  for  him."  Code  Civ. 
Proc.  i  1014.  Section  525  of  the  old  Practice 
Act  was  identical  with  the  above-quoted  pas- 


sage of  section  1014.    In  Steinbadi  t.  Leese, 
27  Cal.  299,  the  ooart  said  on  this  point: 

"We  have  no  doubt  that  the  written  notice  of 
appearance  provided  for  in  the  section  is  a  doc- 
ument to  be  drawn  ap  espedally  for  that  jinr- 
pose." 

The  point  decided  in  that  case  was  tbat 
the  service  of  a  notice  of  appeal  by  the  at- 
torney who  represented  some  of  the  defend- 
ants, but  did  not  represent  Jones,  the  party 
concerned,  although  the  notice  purported  also 
to  be  in  his  behalf,  did  not  (operate  as  a 
general  appearance  In  the  action.  In  Powers 
V.  Braly,  75  Cal.  238,  17  Pac.  197,  after  two 
stipulations  extending  the  time  to  answer  bad 
been  made  between  the  attorneys  for  the 
plaintiff  and  defendant,  a  motion  by  special 
appearance  to  strike  out  the  complaint  and 
dismiss  the  action  was  presented  and  an  or- 
der extending  time  to  plead  was  obtained. 
The  court  held,  referring  to  section  1014,  Code 
of  Civil  Procedure,  that  there  was  no  goteral 
appearance.  In  Vrooman  t.  Li  Po  Hal,  113 
Cal.  806,  48  Pac.  471,  referring  to  this  ques- 
tion, the  court  said: 

"Section  1014  of  the  Code  of  Civil  Procedure 
defines  what  shall  constitute  an  appearance. 
A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice 
of  an  appearance  for  him,  and  he  can  appear 
m  no  other  way.  This  statute  was  intended  to 
settle  all  disputes  upon  the  subject.  There  can 
be  no  chance  for  argument  eft>out  equivocal  acts. 
*  *  *  The  occasiMi  for  a  rule  waa  to  dispose 
of  qaestions  upon  which  there  might  be  dis- 
pute." 

In  Anderson  v.  Nawa,  25  Cal.  App.  153, 143 
Pac  666,  the  giving  of  a  notice  to  disml^ 
the  acticMi  because  of  delay  In  serving  the 
summons  was  declared  not  to  ccmstitute  a 
general  appearance.  See,  also.  Waters  v. 
Central  T.  Co.,  126  Fed.  469,  62  C.  C.  A.  45, 
Benedict  ▼.  Amonx  (Sup.),  38  N.  Y.  Snpp. 
882,  Bell  V.  Good  (aty  Ct.),  19  N.  T.  Supp. 
695,  and  Paine  I*  Co.  v.  Galbralth,  88  Aw). 
Dlv.  68,  55  N.  Y.  Supp.  971,  each  holding  that 
the  obtaining  of  an  order  extending  the  ^Ime 
to  plead  Is  not  a  general  appearance  under  a 
similar  provision  of  the  New  York  Code. 

Vbe  cases  cited  to  the  contrary  are  Both 
V.  Superior  Court,  147  Cal.  604,  82  Pac.  246, 
Cooper  ▼.  Gordon,  125  Cal.  206,  57  Pac.  1006. 
and  California,  etc.,  Co.  v.  Superior  Court,  13 
Cal.  App.  65, 108  Pac  882.  In  the  Roth  Case  a 
stipulation  between  the  respective  attorneys, 
made  the  day  after  the  service  of  summons, 
extending  defendant's  time  to  plead,  was  held 
to  be  a  "virtual  appearance"  and  sufficient  to 
prevent  a  dismissal  of  the  action,  under  sec- 
tion 581,  subd.  7,  of  the  Code  as  amended  in 
1897  (St  1897,  p.  98),  after  the  lapse  of  three 
years.  In  Cooper  v.  Gordon  two  stipulations, 
each  granting  plaintiff  the  right  to  have  Judg- 
ment entered  In  his  favor  at  any  time  and 
providing  for  a  stay  of  ezecuti<Hi  tiKreon 
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upon  certain  condltlonB,  were  hdd  to  eatop 
the  defendant  from  moTlng  to  dismiss  the  ac- 
tion, and  to  be,  in  effect,  an  answer  admitting 
the  trath  of  the  complaint  In  Gallfomla,  etc.. 
Go.  y.  Superior  Court,  a  letter  of  defendant's 
attorney  to  plaintiff's  attorneys,  asking  a 
stipulation  for  further  time  to  answer.  In 
order  to  avoid  the  filing  of  a  demurrer,  and 
the  maldng  of  a  stipulation  giving  time  to 
answer  as  requested,  followed  by  an  applica- 
tion to  the  court,  based  on  an  affidavit  show- 
ing cause,  for  a  further  extension,  which  the 
court  granted,  were  held  to  amount  to  a  gen- 
eral appearance.  In  each  of  these  cases  the 
court  was  considering  the  ^ect  of  stipula- 
tions between  the  attorneys  for  the  respec- 
tive parties,  and  it  was.  In  effect,  determined 
that  the  stipulations  under  consideration,  un- 
der the  circumstances  there  appearing,  show- 
ed an  Intent  to  appear  generally  and  not  spe- 
cially. The  construction  of  section  1014  In 
Vrooman  t.  LI  Po  Tal,  supra,  was  directly 
recognized  as  correct  In  the  Roth  Case. 

[3]  The  statement  in  the  above-quoted  pas- 
sage from  the  Vrooman  Case,  that  a  defend- 
ant "can  appear  In  no  other  way"  than  by 
demurrer,  answer,  or  formal  written  notice, 
is  doubtless  too  broad.  An  act  of  a  defend- 
ant by  which  he  intentionally  submits  himself 
to  the  Jurisdiction  of  the  court  In  that  action 
for  the  purpose  of  obtaining  any  ruling  or 
order  of  the  court  going  to  the  merits  of  the 
case,  as,  for  example,  a  motion  to  strike  out 
part  of  the  complaint,  or  the  making  of  stipu- 
lations, as  in  the  cases  above  mentioned, 
which  may  reasonably  l>e  construed  to  imply 
that  the  court  has  in  tliat  action  acquired 
Jurisdiction  of  the  person  of  the  defendant, 
will  be  equivalent  to  an  appearance,  although 
not  strictly  in  accordance  with  the  terms  of 
section  1014.  But  the  securing  of  the  order 
extending  time  to  plead  was  not  an  act  of 
that  character,  and  the  rule  of  section  1014 
should  be  applied  to  this  case. 

Under  all  these  circumstances  we  are  of 
the  opinion  that  the  defendants  did  not  enter 
an  appearance  to  the  action,  and  that  the 
applicatlra  for  an  entry  of  the  default  based 
on  the  supposed  appearance  was  properly  de- 
nied by  the  court  below. 

Tlie  application  for  a  writ  of  mandamus  is 
denied. 

We  concur:  ANGELLOTTI,  C.  J.;  OL- 
NET,  J.;  LENNON,  X;  WILBUR,  J.;  LAW- 
LOR,  J. 


(183  CaL  466) 

ROLLAND  V.  PORTERFIELD. 

(Supreme  Court  of  California. 


(L.  A.  6064.) 

Aug.  8,  1920.) 

I.  Appeal  and  error  «=3lOI  1(1)— Findings  on 
eonfllcting  evidence  conduslve. 
Trial  court's  findings  on  conflicting  evidence 
are  conclusive. 


Z  Appeal  aid  error  «=393l (I) —  Reasonable 
infsrenees  to  ba  ladalgad  in  support  of  find- 
Ings. 

All  reasonable  inferences  are  to  be  in- 
dulged in  support  of  findings. 

3.  Evidenoe  «=»a70,  S74— Expert  and  nonsx> 
pert  testimony,  of  eqnel  weight  aad  oonfllet, 
arnst  be  determined  fey  Jnry. 

There  is  no  distinction  between  expert  tes- 
timony and  evidence  of  other  ciiaracter  as 
regards  the  weight  to  be  given  the  teitimony 
In  a  particular  case,  and,  where  there  is  a 
conflict  between  scientific  testimony  and  testi- 
mony as  to  the  facts,  the  Jury  or  trial  court 
must  determine  the  relative  weight  thereof. 

4.  Witnesses  «=a3l7(l)— Trial  court  may  dis- 
regard testimony  of  witnesses  as  IneredtMe. 

Under  Code  Civ.  Pfoc.  (  2061,  subd.  S,  it 
was  within  the  province  of  the  court  to  de- 
termine to  what  extent  the  falsity  of  certain 
testimony,  which  the  evidence  was  sufficient 
to  satisfy  the  court  was  false,  affected  the 
crediliiUty  of  other  statements  of  same  wit- 
nesses concerning  contemporaneous  occur- 
rences. 

5.  Bills  and  aotes  9=3517— EvIdeaee  held  to 
Justify  finding  that  note  was  forged. 

In  an  action  on  note  involving  issue  of 
whether  note  hsd  been  forged,  evidence  held 
to  justify  finding  for  defendant. 

6.  ExeoMtors  and  administrators  4s>22l(6)— 
Evidenea  held  lasuffldent  to  prove  loan. 

In  an  action  against  an  executrix,  evidence 
that  plaintiff  had  made  certain  payment  to 
testator  Ikeld  not  sufficient  to  prove  a  loan;  the 
preaumption,  under  Code  Civ.  Proc.  {  1963, 
subd.  7,  being  that  the  money  was  due  testa- 
tor, 

D^artment  2. 

Appeal  from  Superior  Court,  Loa  Angeles 
County;  Dana  R.  Weller,  Judge. 

Action  by  Lordy  Rolland  against  Pearl 
Morgan  Porterfield,  executrix  of  the  estate 
of  Alfred  E.  Blake,  deceased.  Judgment  for 
defendant,  and  plaintiff  aiq;)ealB.    Affirmed. 

B.  E3.  Rogers  and  Richard  Klttrelle,  both 
of  Los  Ahgeles,  for  appellant. 

John  6.  Harrah  and  Rush  M.  Blodget,  both 
of  Los  Angeles,  for  respondent. 

LENNON,  J.  This  action  was  brought  by 
plaintiff  against  the  ^ecutrlx  of  the  eetate 
of  Alfred  E.  Blake,  deceased,  to  recover  the 
sum  of  $5,500.  The  complaint  contains  two 
counts.  The  first  count  is  based  upon  a  prom- 
issory note  for  $5,000  alleged  to  have  been 
"made,  executed,  and  delivered"  by  decedent. 
The  second  count  seeks  to  recover  the  sum  of 
$500,  alleged  to  have  been  loaned  to  decedent 
by  plaintiff.  The  trial  court  rendered  Judg- 
ment in  favor  of  the  defendant  and  against 
the  plaintiff  on  both  counts  of  the  complaint, 
and  plaintiff  appeals  upon  the  ground  that 
the  findings  and  Judgment  of  the  trial  court 


Aa>Por  otber  cmm  sm  mud*  topic  and  KXT-N(TMBBR  In  all  K«x-Nun>bar<d  DlanU  and  Indazu 
191  P.-58 


Digitized  by 


Google 


914 


191  PACIFIC  BEPORTEE 


(Cil 


are  not  supported  by  the  evidence.  The  posi- 
tion of  appellant  is  predicated  upon  the  prop- 
osition that  there  is  no  conflict  whatever  in 
the  evidence,  and  that  all  of  the  evidence  sup- 
ports the  allegations  of  the  complaint 

The  promissory  note  for  $5,000  is  written 
on  the  back  of  an  old  photograph  of  the 
mother  of  decedent,  and  is  in  the  following 
words: 

July  IS,  1917. 

"7,  Alfred  B.  Blake,  do  hereby  acknowledge  a 
debt  for  loans  and  very  kind  services  from  Lordy 
Holland  to  me,  the  debt  I  owe  is  $5,000  thou- 
sand dollars  gold  American  coin  to  be  paid  at 
my  death.    Alfred  E.  Blake." 

It  is  an  admitted  fact  in  the  case  that  the 
words  above  italicized  are  in  a  different 
handwriting  from  that  of  the  rest  of  the  note. 
In  support  of  the  allegations  of  the  execution 
and  delivery  of  this  note,  two  witnesses  testi- 
fied that  the  following  events  occurred  in 
their  presence:  On  the  evening  of  July  13, 
1917,  the  date  of  the  note,  the  witnesses  were, 
together  with  decedent,  at  the  home  of  plain- 
tiff. Decedent  requested  a  piece  of  paper, 
pen,  and  ink,  which  were  brought  Instead 
of  using  these,  however,  he  took  up  the  photo- 
graph of  his  mother  which  was  standing  on 
the  table,  removed  it  fronr  its  frame,  and, 
af ten  erasing,  with  a  moistened  handkerchief, 
some  writing  on  the  back  of  the  photograph, 
handed  it  to  plaintiff  with  directions  to  write 
on  the  back  thereof  at  his  dictation.  When 
plaintiff  had  finished  writing,  decedent  signed 
his  name  on  the  back  of  the  photograph,  re- 
turning It  to  plaintiff  with  instructions  to 
keep  it.  It  was  also  stated'  that  decedent 
did  not  request  plaintiff  to  do  the  writing 
until  be  had  himself  started  to  write  and 
found  there  was  Insufflclent  ink  in  his  foun- 
tain pen,  thus  accounting  for  the  first  few 
words  of  the  note  in  decedent's  handwriting. 
One  of  these  witnesses,  Clinton  Marr,  a  boy 
employed  to  wheel  decedent  about  in  a  wheel 
chair,  testified  that  about  a  month  later  plain- 
tiff gave  him  the  same  picture,  which  had  in 
the  meantime  been  replaced  in  its  frame,  and 
told  him  to  take  it  to  decedent.  According  to 
the  further  testimony  of  this  witness,  dece- 
dent, upon  receiving  the  photograph,  called 
plaintiff  on  the  telephone,  telling  her  that 
she  should  have  kept  the  picture,  because  it 
was  her  only  protection,  and  that  she  must 
come  over  and  get  it  The  picture  remained 
at  the  home  of  decedent  until  his  death,  Octo- 
ber 31, 1917.  Thereafter  it  was  given  by  de- 
fendant to  plaintiff  upon  the  latter's  request 
Three  other  witnesses  testified  that  decedent 
had  told  them,  at  different  times,  that  he 
had  borrowed  quite  a  sum  of  money  from 
plaintiff  and  that  he  bad  given  her  a  note 
therefor.  One  of  these  witnesses  stated  that 
plaintiff  was  worried  about  some  loans  she 
had  made  to  decedent  and,  at  her  suggestion, 
he  mentioned  the  matter  to  decedent.  I>ur- 
Ing  tlie  ensuing  conversation,  so  the  witness 


stated,  decedent  said  that  be  had  borrowed 
$5,000  from  plaintiff,  but  that  she  was  pro- 
tected by  a  note.  In  response  to  an  Inquiry 
from  the  witness  as  to  why  decedent  had  bor- 
rowed money  from  the  plaintiff  when  he  had 
property  of  his  own,  the  answer  of  decedent 
was,  as  quoted  by  the  witness: 

"Well,  you  borrow  it  from  the  bank :  some- 
thing happens  to  me  if  this  gangrene  seta  in  on 
me  again ;  they  will  take  my  property  and  i-v- 
erythiug  away  from  me;,  that  is  the  rentmn. 
Why  shoald  I  go  to  the  bank  and  borrow  money 
when  I  have  friends  to  help  me  out  of  my  diffi- 
culty?" 

The  above  testimony  in  favor  of  plaintiff 
may  be  resolved  Into  the  three  following 
fundamental  factors,  namely:  (1)  That  two 
witnesses  saw  plaintiff  write  on  the  back  of 
the  photograph  on  July  13,  1917,  in  the  pres- 
ence of  decedent  and  at  his  dictation ;  (2) 
that  thereafter  the  same  witnesses  saw  de- 
cedent sign  his  name  on  the  back  of  the 
photograph  and  deliver  the  same  to  plaintiff; 
(3)  that  decedent  made  statements  to  cfrtain 
persons  that  plaintiff  had  loaned  him  $5,000, 
and  that  she  was  protected  by  a  note  from 
him. 

[1,2]  As  stated  in  Hoppe  v.  Robb,  1  CaL 
373,  and  repeated  in  nearly  every  subsequent 
volume  of  the  California  Reports,  the  findings 
of  the  trial  court  upon  conflicting  evidence 
are  conclusive,  and  all  reasonable  inferences 
are  to  be  indulged  to  support  the  findings.  It 
therefore  remains  to  be'  determined  whether 
there  was  any  conflicting  evidence  on  these 
salient  points  to  sui^wrt  the  finding  of  tlie 
trial  court  that: 

"It  is  not  true  that  within  the  county  of  Xao 
Angeles,  state  of  California,  on  the  13th  day  of 
July,  1917,  or  at  any  other  place,  or  at  any  oth- 
er time,  or  at  all,  that  the  said  decedent  Alfred 
E.  Blake,  made,  executed,  and  delivered,  or 
made,  executrd,  or  delivered,  his  promissory  note 
in  words  and  figures  as  set  out  in  paragraph  II 
of  plaintifTs  complaint  in  this  action." 

[3]  In  behalf  of  defendant  a  handwriting 
expert  testified,  giving  In  full  the  reasons  up- 
on which  his  opinion  was  based,  that  the 
words  above  italicized  could  not  have  been 
written  on  July  13, 1917,  and  that  they  had,  in 
his  opinion,  been  written  approximately  ten 
years  ago.  In  derogation  of  this  testimony 
appellant  cites  the  statement  in  Grigsby  t. 
Clear  Lake  Water  Co.,  40  Cal.  406,  to  the  ef- 
fect that  expert  witnesses  "are  generally  but 
adroit  advocates  of  the  theory  upon  which 
the  party  calling  them  relies,  rather  than  im- 
partial experts,  upon  whose  superior  Judg- 
ment and  learning  the  Jury  can  safely  rely." 
Whatever  the  individnal  opinion  as  to  tlie 
value  of  expert  testimony,  it  has  been  clear- 
ly settled  in  this  state  that,  as  regards  the 
preference  or  weight  to  be  given  the  testi- 
mony In  any  particular  case,  the  law  makes 
no  distinction  between  expert  testimony  and 
evidence  of  other  character,  and  that,  when 
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there  la  a  conflict  betwe«i  sdentlflc  testimony 
and  testimony  as  to  the  facts,  the  Jury,  or 
trial  court,  must  determine  the  relative 
weight  of  the  evidence.  Estate  of  Blake,  136 
Cal.  306.  68  Pac.  827,  89  Am.  St.  Rep.  135; 
Watson  V.  Watson,  58  Mich.  607, 26  N.  W.  407. 
Moreover,  the  note  itself,  which  was  offered 
and  received  In  evidence,  affords,  by  reason 
of  the  relative  position  and  condition  of  its 
parts,  intrinsic  evidence  amply  sufficient  to 
warrant  a  person,  even  in  the  absence  of  any 
scientific  testimony  on  the  question,  in  con- 
cluding, from  ordinary  observation,  that  the 
name  of  decedent  and  the  words  "July  13" 
were  written  on  the  back  of  the  photograph 
before  the  rest  of  the  writing  was  placed 
there. 

[4]  Appellant  contends  that.  In  view  of  the 
fact  that  there  Is  no  dispute  that  the  signa- 
ture appearing  on  the  back  of  the  photograph 
Is  the  signature  of  decedent,  and  In  view  of 
the  direct  testimony  that  decedent  delivered 
the  note  to  plaintiff  in  the  presence  of  two 
witnesses  after  the  plaintiff  had  written 
thereon,  the  note  must  be  held  binding  upon 
'  the  estate  of  decedent,  and  the  time  when 
the  signature  was  placed  on  the  back  of  the 
photograph  is  Immaterial.  This  assumes 
that  the  testimony  aa  to  the  delivery  of  the 
note  under  the  above-mentioned  conditions 
is  uncontradicted  and  entirely  trustworthy, 
which  is  not  the  case.  If  the  evidence  ad- 
duced by  defendant  as  to  the  relative  date  of 
the  signature  of  decedent  was  sufficient,  in 
the  mind  of  the  trial  judge,  to  disprove  the 
direct  and'  positive  statements  of  the  two 
witnesses  in  behalf  of  plaintiff  that  they  saw 
decedent  sign  his  name  on  the  back  of  the 
photograph  under  the  described  drcumstanc- 
es.  It  was  exclusively  within  the  province  of 
the  same  judge  to  determine  to  what  extent 
the  falsity  of  this  part  of  the  testlm<xiy  of 
the  two  witnesses  affected  the  credibility  of 
the  other  statements  of  the  same  witnesses 
concerning  contemporaneous  occurrences, 
namely,  the  writing  by  plaintiff  at  decedent's 
direction  and  the  delivery  of  the  note  to 
plaintiff  by  decedent  Code  Civ.  Proc.  {  2061, 
subd.  3;  Robinson  v.  Robinson,  159  Cal.  203, 
113  Pac.  165.  Furthermore,  the  testimony 
of  plaintiff's  witnesses  on  this  phase  of  the 
case  is  not  entirely  uncontradicted  by  de- 
fendant's witnesses;  for  a  witness  for  de- 
fendant testified  that,  four  nights  before  de- 
cedent's death,  she  examined  this  particular 
photograid),  among  others  on  decedent's  desk, 
and,  although  she  had  the  picture  out  of  its 
frame  and  looked  at  the  back  of  it,  she  no- 
ticed no  dark  writing,  such  as  that  claimed 
to  have  been  written  by  plaintiff,  but  only 
light  writing,  such  as  the  name  of  decedent. 
She  also  testified  that  all  of  the  other  plc- 
tnres  of  decedent  which  she  saw  at  that  time 
bore  his  name  on  the  back,  and  that  her  at- 
tention would  have  been  attracted  by  any 
heavy  writing  such  as  that  now  appearing  on 


this  photograph.  Counsel  for  appellant  ob- 
serve that  this  testimony  is  indefinite  and  un- 
satisfactory, in  that  this  witness  did  not 
testify  that  there  was,  in  fact,  no  writing  on 
the  twck  of  the  photograph  other  than  the 
name  of  decedent.  It  may  be  pointed  out  in 
reply  that  the  testimony  in  behalf  of  plaintiff 
In  identification  of  the  handwriting  other  than 
decedent's  was  equally  indefinite  and  uncer- 
tain; for  there  was  no  testimony  that  the 
words  dalmed  to  have  been  written  by  plain- 
tiff and  now  appearing  on  the  back  of  the 
photograph  were  the  ones  which  were  writ- 
ten at  decedent's  dictation.  On  the  other 
band,  both  of  plaintiff's  witnesses  who  claim 
to  have  seen  the  delivery  of  the  note  testified 
that  they  did  not  hear  what  decedent  dictat- 
ed to  plaintiff  and  that  they  never  saw  what 
was  written  by  plaintiff.  One  of  these  wit- 
nesses stated  that  she.  did  not  know  whether 
or  not  the  writing  which  is  now  on  the  back 
of  the  photograph  is  the  same  writing  that 
was  there  when  she  saw  decedent  sign  his 
name.  The  testimony  of  the  other  witness  is 
silent  on  this  point.  There  must  also  be  tak- 
ea  Into  consideration  the  testimony  of  defend- 
ant that  her  attention  was  not  called  to  the 
writing  on  the  back  of  the  photograph  at  the 
time  tliat  plaintiff  asked  defendant  for  the 
picture,  but  that,  subsequeat  to  decedent's 
death  and  a  few  days  after  she  had  given  the 
photograph  to  plaintiff,  the  latter  for  the 
first  time  showed  her  the  writing  oa  the  back 
thereof,  and,  upon  being  told  by  defendant 
thkt  it  was  not  in  decedent's  handwriting, 
said: 

"I  know  It  is  not,  I  have  just  written  that. 
*    *    *    It  Ii  just  a  copy  of  what  was  on  there." 

In  contradiction  of  the  testimony  of  wit- 
nesses as  to  statements  made  by  decedent 
that  he  had  given  a  note  to  plaintiff  for  mon- 
ey borrowed  by  him,  there  stands  the  testi- 
mony of  defendant  that  decedent  had  stated 
to  her  that  he  did  not  owe  any  one  a  cent  and 
that  there  were  no  debts  against  his  estate. 

[S]  From  the  foregoing  analysis  of  the  evi- 
dence adduced  upon  the  whole  case  it  is  evi- 
dent that  the  finding  of  the  trial  court,  if  hot 
unavoidable,  was  at  least  justifiable. 

[6]  Upon  the  issue  of  the  loan  of  $500  there 
was  simply  the  testimony  of  the  boy,  Clinton 
Marr,  that,  when  plaintiff  told  him  to  take 
the  photograph .  to  decedent,  she  also  gave 
him  a  handkerchief  which,  plkintiff  stated 
to  witness,  contained  $500.  When  this  was 
delivered  to  decedent,  he  remarked  that  he 
had  not  seen  so  much  money  for  a  long  time. 
There  is  an  entire  absence  of  testimony  as  to 
the  purpose  for  which  this  money  was  sent 
to  decedent.  It  is  a  presumption  "that  njon- 
ey  paid  by  one  to  another  was  due  to  the  lat- 
ter," and  such  a  presumption  is  satisfactory 
if  uncontradicted.  Code  Civ.  Proc.  i  1963, 
subd.  7 ;  Fox  v.  Monahan,  8  OaL  App.  707,  07 
Pac.  766.    The  testimony  of  witnesses  as  to 
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decedent's  statements  that  he  had  borrowed 
money  from  plaintiff  cannot  be  considered  as 
relating  to  the  $500  loan;  for  they  all  In- 
clude the  statement  that  decedent  had  gtven 
plaintiff  a  note  for  the  mraey  borrowed, 
whereas  the  $500  loan  Is  claimed  to  have  been 
unsecured  by  note.  Obviously  these  state- 
ments were  Introduced  In  support  of  the  ac- 
tion on  the  $5,000  note  Even  If  this  evidence 
could  be  considered^  at  relating  to  the  $500 
loan.  It  Is  contradicted  by  the  testimony  of 
defoidant  above  referred  to,  namely,  that 
decedent  told  her  he  owed  nothing. 

The  evidence  supports  the  findings,  whl<di, 
in  turn  support  the  Judgment. 

The  judgment  is  affirmed. 

W*  ooocur:    WII3UR,  7.;  SliOANB,  J. 


OU  Cal.  e») 

CROUCH  et  al.  v.  WILSON  et  al. 
(L.  A.  5398.) 

(Supreme  Court  of  California.    Aug.  10, 1920.) 

1.  Frautf  «=34S— Cross-eonplaiat  held  not  de- 
feetiv*  la  falllaa  to  state  kaowtedge  of  fals- 
Hy. 

In  an  action  on  a  note  given  for  purchase 
price  of  a  stallion,  a  cross-complaint  for  fraud, 
alleging  that  every  one  of  the  representationa 
made  by  plaintiff  was  wholly  false,  and  were 
personally  known  to  the  plaintiff  to  be  untrue, 
held  not  open  to  the  objection  that  there  was 
no  direct  allegation  that  the  representations 
were  actually  known  by  the  plaintiffs  to  be  un- 
true. 

2.  Fraud  ®=»45— Cross-eomplalnt  held  not  de> 
fectlve,  as  not  showing  In  what  respect  rep- 
resentations were  false. 

Id  an  action  on  notes  given  for  the  pur- 
chase price  of  a  stallion,  wherein  defendants 
interposed  fraud  and  claimed  damages  for  false 
representations,  cross-complaint  held-  not  defec- 
tive as  failing  to  allege  in  what  respect  the 
representations  were  false  or  fraudulent 

3.  Sales  ig=>52(7)— Evldenoe  In  action  for  price 
of  stallion  held  to  sustain  findings  of  fraud. 

In  an  action  on  a  note  given  for  the  par- 
chase  price  of  a  stallion,  wherein  the  defense 
of  false  representations  as  to  the  value  and 
history  of  the  stallion  was  Interposed,  evidence 
held  sufficient  to  sustain  finding  of  fraud  in 
that  the  stallion  delivered  was  not  the  stallion 
in  fact  purchased. 

4.  Sales  «=»I20— Parehaser  of  stallio*  ■■dor 
gaaraaty  held  entitled  to  rescind  withoat  sn- 
Ing  on  guaranty. 

In  an  action  on  a  note  given  for  the  pur- 
chase price  of  a  stallion,  wherein  the  defense  of 
fraud  was  interposed,  that  the  sales  agreement 
provided  for  rescission  by  the  purchaser  by  a 
return  of  the  stallion  did  not  make  it  neces- 
sary for  defendants  to  bring  action  on  the  guar- 
anty; the  claim  of  fraud  going  to  the  very  in- 
ception ot  the  guaranty  contract. 


5.  Sales  «e9|24— Offer  to  reschid,  falling  to  ex- 
pressly offer  t»  return  property  parokasad, 
held  Insufflelent. 
Where  note  wa»  given  for  the  purchase 
price  of  a  stallion»  an  offer  to  rescind  held  in- 
sufficient, where  it  did  not  appear  that  the  de- 
fendants offered  to  return  the  stallion  to  the 
plaintiff. 

D^;iartment  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  John  W.  Sbenk,  Judge. 

Action  by  J.  Crouch  and  another,  copart- 
ners doing  business  under  the  firm  name  and 
style  of  J.  Crouch  ft  Sons,  against  3otin  T. 
Wilson  and  others,  with  cross-comiAalnt  by 
defendants.  From  a  Judgment  that  nether 
plaintiff  nor  defendants  take  anything  by  the 
action,  plaintiffs  appeaL  Reversed,  with  di- 
rections to  enter  Judgment  for  plaintiffs. 

Jones  &  Weller,  and  Simms  &  Fulwlder, 
all  of  Los  Angeles,  for  appellants. 

Haag  ft  Dunnlgan,  of  Lob  Angeles,  tor  re- 
spondents. 

LAWLOR,  J.  This  ts  an  appeal  by  the 
plaintiffs  and  cross-def aidants  J.  Crouch  and 
O.  R.  Crouch,  copartners,  doing  business  un- 
der the  firm  name  and  style  of  J.  Grouch  & 
Son,  from  a  Judgment  in  favor  of  the  defend- 
ants and  cross-complainants,  John  T.  Wllaon, 
J.  O.  Jennifer,  F.  L.  Troxel,  B.  F.  Brmel,  and 
F.  L.  Lopez,  in  an  action  to  recover  upon 
certain  promlssoiy  notes  executed  and  deliv- 
ered by  the  said  defendants.  In  whidi  action 
they  filed  a  cross-complaint,  alleging  that  the 
notes  had  been  given  as  the  price  of  a  stallion 
purchased  from  the  plaintiffs,  and  that  said 
sale  had  been  procured  by  fraudulent  repre- 
sentations, and  praying  the  rescission  of  the 
contract,  the  cancellation  of  the  notes  and 
damages  In  the  sum  of  $1,960.  The  record 
on  appeal  la  presented  under  the  alternative 
method. 

Plaintiffs  were  engaged  in  the  business  of 
importing  Percheron  horses  from  France  and 
selling  them  in  this  country.  Their  principal 
place  of  business  was  in  the  state  of  Indiana, 
but  they  maintained  branches  In  various 
states  for  the  purpose  of  the  ddlvery  tb  their 
agents  and  sale  of  the  animals.  In  1911  the 
California  branch  was  located  at  Sacramento, 
and  was  in  charge  of  J.  F.  CampbelL  Harry 
Kenah  was  the  local  agent  of  the  plaintiffs 
at  Santa  Ana.  After  some  negotiations  be- 
tween KMiah  and  the  defendants,  the  latter 
formed  a  syndicate  or  association  under  the 
name  of  the  San  Fernando  Horse  BreeAer^ 
AsROdatlon.  On  January  8,  1912,  defoidants 
agreed  to  purchase  from  plaintiffs  a  Perch- 
eron stallion  named  "Eplnal"  for  the  sum  of 
$4,000,  and  the  defendants  Jointly  executed 
three  promissory  notes  aggregating  that 
amount,  which  notes  are  those  upon  whidi 
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plaintiffs  have  brought  tbls  actions    On  the 
same  day  plaintiffs  executed  tills  guaranty: 

"We  have  this  day  sold  the  imported  Per- 
cberon  stallion  Epinal  No.  66631  to  the  San 
femando  Horse  Breeders'  Association,  •  •  • 
and  we  guarantee  the  said  stallion  to  be  a  sat- 
isfactory, sure  breeder,  provided  the  said  stal- 
lion keeps  in  as  sound  and  healthy  condition  as 
he  now  is  and  has  proper  care  and  exercise. 
If  the  said  stallion  should  fail  to  be  a  satisfac- 
tory, sure  breeder  with  the  above  treatment,  we 
agree  to  talce  the  said  stallion  back,  and  the 
said  horse  company  agrees  to  accept  another 
imported  draft  stallion  of  equal  value  in  his 
place,  the  said  stallion  *  *  *  to  be  returned 
to  us  at  Sacramento,  California,  in  as  sound 
and  healthy  CMidition  as  he  is  now  by  April  1, 
1913." 

Defendants  admitted  the  execution,  deliv- 
ery, and  nonpayment  of  the  notes,  and  filed 
a  cross-complaint,  alleging  that  the  plaintiffs 
represented  to  them  that  the  stallion  was 
valuable  for  breeding  pur];>08e8;  that  he  was 
a  thoroughbred  Percheron  stallion,  registered 
and  bred  In  France  and  known  as  "Bpinal" ; 
that  to  the  personal  knowledge  of  plaintiffs 
be  had  been  stood  and  proven  to  be  a  sure 
"foal-getter"  in  France;  that  he  had  never 
been  stood  in  the  United  States;  and  that 
be  had  Just  been  imports  and  brought  "prao 
tically  direct"  to  California.  The  cross-com- 
plaint further  alleged  that  such  representa- 
tions were  made  to  induce  defendants  to  pur- 
chase the  stalli(Hi ;  that  the  defendants  relied 
solely  on  these  statements,  and  were  Induced 
thereby  to  purchase  him;  that  each  of  the 
representations  was  false,  and  was  known  to 
the  plaintiffs  to  be  false;  that  defendants 
did  not  discover  the  stallion  was  not  a  sure 
breeder  until  July,  1912,  and  did  not  discov- 
er he  had  been  stood  in  this  country  and 
proven  worthies^  or  that  he  had  been  in  this 
country  for  two  years  prior  to  the  sale,  until 
December,  1912,  and  that  in  July,  1912,  and 
continuously  thereafter  until  February,  1913, 
defendants  repeatedly  requested  plaintiffs  to 
rescind  the  contract  and  to  accept  the  return 
of  the  stallion.  The  cause  was  tried  by  the 
court  without  a  Jury.  The  court  found  that 
each  of  the  alleged  misrepresentations  bad 
been  made  by  Kenah  as  agent  for  the  plain- 
tiffs; that  all  of  the  representations  were 
linown  by  Kenah  to  be  false,  and  were  made 
for  the  purpose  of  inducing  defendants  to 
purdinse  the  stallion;  .that  In  fact  the  stal- 
lion had  been  in  the  United  States  for  more 
than  two  years ;  that  he  had  been  tried  as  a 
•foal-getter,"  and  had  been  provai  to  be 
totally  barren  and  worthless  for  such  pur- 
poses; that  defendants  "had  repeatedly  re- 
quested the  plaintiffs  to  rescind  said  contract 
and  to  accept  the  return  of  said  stallion"; 
that  "plaintiffs  at  all  times  refused  to  rescind 
said  transaction  or  to  accept  the  return  of 
said  stallion";  and  that  the  horse  was  not 
worth  the  sum  of  $4,000,  or  any  sum  in  ex- 
cess at  $200.   The  Judgment  was  that  neither 
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the  plaintiffs  nor  the  defendants  take  any- 
thing by  tlie  action.  It  is  from  this  Judg- 
ment tliat  the  plaintiffs  appeal. 

Appellants  contend:  (1)  That  the  cross- 
complaint  lacks  certain  necessary  averments 
to  state  a  cause  of  action  for  rescission ;  (2) 
that  the  cross-complaint  is  Insufficient,  In 
that  the  defendants,  having  elected  to  rescind 
the  contract,  "are  bound  by  their  election, 

*  *  *  and  cannot  now  stand  upon  any 
claim  for  damages";  (3)  that  "the  evidence 
was  wholly  insufficient  to  support  the  find- 
ings of  the  court  as  to  fraud  at  the  inception 
of  the  contract";  (4)  that.  Inasmuch  as  the 
guaranty  provided,  in  the  event  Epinal  should 
not  prove  to  "live  up"  to  the  terms  of  the 
guaranty,  that  plaintiffs  should  exchange 
the   stallion    for  another,    "the    defendants 

*  *  *  must  abide  by  Its  terms  and.  be 
bound  by  the  remedy  which  it  provides  fbr 
a  breach" ;  and  (5)  that  "there  is  in  the  cor- 
respondence [between  the  parties]  •  •  • 
no  expression  of  intention  *  *  *  to  re- 
scind the  contract  of  sale,  no  offer  to  return 
the  horse." 

[1]  1.  As  to  the  allied  defects  in  the  cross- 
complaint  The  transcript  on  appeal  was 
prepared  in  tjrpewrlting,  as  provided  in  sec- 
tions 963a,  953b,  and  963c  of  the  Code  of  Civil 
Procedure.  Appellants  did  not  print  in  their 
opening  brief  any  portion  of-  the  pleadings. 
Section  953c.  Respondents  called  attention 
to  this  omission,  and  now  claim  that  the  suffi- 
ciency of  the  cross-complaint  should  not  be 
considered.  Their  brief  was  filed  subsequent- 
ly to  the  amendment  of  section  963c  (Stats. 
1919,  p.  261),  of  which  no  notice  was  taken, 
and  the  appellants  have  not  replied.  We 
have,  however,  examined  tlie  transcript  The 
position  of  appellants  is:  First  that  "pri- 
marily there  is  no  direct  allegation  tliat  the 
representations  were  actually  known  by  the 
plaintiffs  to  be  untrue."  Paragraph  6  of  the 
amended  answer  and  cross-complaint  alleges 
"that  each  and  every  one  of  the  representa- 
tions so  made  •  •  *  by  tlie  said  Jl 
Crouch  4  S<m  •  •  •  was  wholly  and  en- 
tirely false  and  untrue,  and  were  •  •  • 
personally    known    by    the    said    plaintiffs 

*  •  •  to  be  untrue."  The  cross-complaint 
is  not  open  to  the  objection  urged. 

[2]  Appellants  also  claim: 

"Nor  is  there  any  allegation  in  the  cross- 
complaint  showing  in  what  respect  such  repre- 
sentations were  false  or  fraudulent" 

But  paragraph  6,  after  asserting  the  fals- 
ity of  the  representations  and  the  adoiter  of 
the  plaintiffs,  also  alleges: 

"That  in  truth  and  fact  the  said  stallion  had 
been  in  the  United  States  for  more  than  two 
years,  and  that  the  said  fact  was  then  and 
there  well  known  to  the  said  plaintiffs,  and 
that  in  truth  and  fact  the  said  stallion  had  prior 
thereto  been  stood  and  tried  as  a  'colt-getter' 
or  breeding  stallion  in  the  United  States,  and 
had  been  proven  and  demonstrated  by  actual 
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experience  that  be  was  totally  barren  and  utter- 
ly wortblesB  for  said  purposes." 

It  plainly  appears  from  these  allegations 
wherein  the  representations  made  by  Kenah 
on  bebelf  of  appellants  were  false. 

2.  Appellants'  contention  that  defendants 
"cannot  now  stand  upon  any  claim  for  dam- 
ages" is  disposed  of  on  the  ground  that  the 
judgment  appealed  from  is  that  neither  party 
take  anything  by  the  action.  No  judgment 
for  damages  was  rendered. 

3.  We  now  turn  to  a  discussion  of  appel- 
lants' claim  that  the  findings  of  fraud  are 
not  supported  by  the  evidence.  At  the  trial 
respondents  undertook  to  prove  that  appel- 
lants did  not  deliver  to  them  the  registered 
Percheron  stallion  Epinal,  but  that  instead 
appellants  delivered  to  them  a  grey  Percheron 
stallion  registered  under  the  name  of  "Franc- 
inette,"  which  bad  been  formerly  owned  by 
Mcliaughlln  Bros.,  a  firm  in  Oakland  and 
competitors  of  an>ellants,  and  which  bad, 
several  years  before,  been  stood  in  Los  Ange- 
les and  found  worthless  for  breeding  pur- 
poses. On  this  point  respondent  Wilson  tes- 
tified: 

"He  [the  stallionl  lias  turned  whiter;  as  he 
grows  older  he  turns  white.  He  is  not  quite 
as  fleshy  as  he  was  a  couple  of  months  ago; 
he  weighs  a  couple  of  hundred  or  one  hundred 
and  fifty  pounds  less.  •  •  •  When  we  pur- 
chased him  he  was  a  dapple  grey  horse,  and  he 
has  faded  out  considerably  now,  and  has  turned 
grey.  •  •  •  Q.  What  is  the  difference  be- 
tween the  appearance  of  that  quarter  crack 
[in  the  hoof  of  the  stallion]  as  it  now  exists 
compared  with  when  you  first  saw  the  horse? 
A.  It  is  practically  the  same.  •  •  •  Q.  Was 
there  any  evidence  of  his  having  suffered  a  re- 
cent injury  at  the  time  you  bought  the  horse? 
A.  No,  sir.  •  *  ♦  I  regarded  It  as  an  injury 
the  colt  had  sustained  when  it  was  very  young." 

W.  S.  Magill,  a  veterinary  surgeon,  testi- 
fied that  he  had  known  the  stallion  which 
was  delivered  to  respondents  for  four  years; 
that  when  he  first  saw  him  he  was  a 

"dark,  dapple  grey.  He  is  now  grey,  not  a 
white,  but  a  grey,  changing  to  white.  The  pro- 
cess has  been  gradual.  •  •  •  The  deformity 
was  a  depression  in  the  left  front  hoof  caused 
by  a  crush  received  in  some  manner  when  he 
was  very  young,  a  colt   or  a  foal,  perhaps. 

♦  •  *  It  was  not  a  wire  cut  or  a  quarter 
crack.  *  •  •  A  groove  in  the  hoof.  It  come 
from  an  injury  from  a  crush.  •  •  •  And  the 
other  deformity  in  the  hind  leg,  t^at  would 
come    from   colthood   too,   from   being   foaled. 

*  •  •  Both  of  these  were  that  way  when  he 
was'foaled." 

W.  J.  Crouch  admitted  that  he  had  not  no- 
ticed any  quarter  crack  or  depression  in  the 
hoof  of  the  stallion,  Eplnal;  that  no  such  de- 
formity existed  In  the  horse  appellants  bad 
purchased  in  France. 

George  W.  McElroy  testified  that  he  was 


engaged  in  farming  in  Illinois;  that  in  1903 
he  had  purchased  from  appellants  a  grey 
Percheron  stallion  named  Eplnal ;  that  be 
kept  the  horse  three  years ;  that  during  that 
time  "Eplnal  was  a  satisfactory  and  sure 
colt-getter";  and  that  be  bad  no  quarter 
crack  or  groove  In  bis  hoof. 

L.  Goodin  testified  that  he  lived  in  Los 
Angeles  and  had  been  breeding  stallions  in 
California  for  more  than  30  years;  that  he 
had  examined  the  stallion  delivered  to  re- 
spondents ;  that  he  had  seen  him  in  1911  and 
bad  hEvd  charge  of  biin  at  that  time;  that 
this  stallion  was  then  known  as  "Franc- 
inette";  that  he  was  positive  this  was  the 
same  horse ;  that  Francinette  had  been  stood 
repeatedly,  but  had  failed  to  beget  any  colts; 
and  that  in  September  or  October,  1911,  be 
had  been  returned  to  McLaughlin  Bros,  of 
Oakland. 

L.  A.  Lannlng,  one  of  the  owners  of  the 
stallion,  Francinette,  testified  that  the  stal- 
lion in  possession  of  the  respondents  was  the 
same  horse  that  he  had  bought  under  the 
name  of  Francinette  on  April  29,  1911,  and 
had  kept  about  five  or  six  months ;  that  "he' 
was  a  horse  when  we  bought  him  in  the 
neighborhood  of  2,140  pounds,  but  he  is  much 
whiter  now  than  he  was  then,  and  he  is  much 
thinner  than  he  was  then.  •  •  •  He 
has  a  quarter  crack  on  his  left  front  forefoot, 
had  when  we  had  him.  •  •  •  He  is  a 
kind  of  a  peculiar  horse  in  his  going,  in  his 
travel;  when  we  shipped  him  to  Oakland,  I 
led  him  down  behind  the  wagon  to  the  depot, 
and  he  is  a  horse  that  you  cannot  walk  him, 
he  Is  a  horse  that  wiU  trot,  and  I  led  him 
yesterday  from  my  place  to  Dr.  Connolly's, 
and  it  is  the  same  horse,  exactly." 

Guy  Goodin  and  L.  E.  Wood  corroborated 
the  testimony  of  L.  A.  Lannlng. 

[3]  Appellants  Introduced  evidence  toiding 
to  show  that  the  Percheron  stallion  Epinal 
was  purchased  in  France  and  shipped  by  them 
to  Indiana ;  that  he  was  subsequently  sold  and 
d^vered  in  1908  to  McElroy,  who  stood  him 
and  bred  him  satisfactorily  for  three  years; 
that,  upon  McElroy's  trading  him  back  to  ap- 
pellants, he  was  shipped  to  California  In  the 
latter  part  of  1911  and  sold  to  respondents  in 
1912.  It  is  unnecessary  to  refer  to  the  re- 
mainder of  the  evidence  introduced  by  ap- 
pellants further  than  to  say  thkt  it  created 
a  conflict  It  clearly  appears  that  the  evi- 
dence is  sufficient  to  sustain  the  findings. 

4.  We  shall  next  consider  appellants'  con- 
tention that  the  respondents  did  not  rescind 
In  accordance  with  the  terms  of  the  contract. 
In  this  connection  appellants  take  the  posi- 
tion that^ 

"The  representations  being  in  regard  to  mat- 
ters relating  to  his  previous  record  and  abflity. 
they  could  not  be  held  to  change  or  modify  the 
express  contract  which  followed,  and  which  con- 
tained a  more  positive  assertion  of  his  present 
capadty." 
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Union  Inyestment  Co.  t.  BosecizweiK,  70 
Wash.  112,  139  Paa  874,  as  a  aimllar  action. 
We  quote  from  the  opinion: 

"On  the  delivery  of  each  of  the  horses  the 
rendors  sent  to  the  vendees  a  writing  guaran- 
teeing that  the  stallion  described  therein  Vould 
get  sixty  per  cent,  of  the  producing  mares  trith 
foal,  with  proper  care  and  handling,'  and,  if 
he  did  not  do  so,  that  they  would  replace  him 
with  another  stallion  of  the  same  breed  and 
price.  The  writing  also  contained  the  further 
provision  to  the  effect  that  the  foregoing  was 
the  only  contract,  guaranty,  or  representation 
made  by  the  vendees.  *  *  •  The  appellant 
contends  that  the  remedy  of  the  respondents 
was  confined,  to  the  terms  of  this  bill  of  sale 
or  guaranty,  and  that  they  cannot  be  heard  to 
orge  any  defense  to  the  note  itself.  Bat  the 
defense  to  the  note  was  fraud  in  its  inception, 
and,  because  of  the  fraud  a  want  of  considera- 
tion for  the  note,  and  clearly  under  this  defense 
the  respondents  were  entitled  to  show  the 
worthless  character  of  the  horses  for  the  pur- 
pose for  which  they  were  purchased,  notwith- 
standing the  terms  of  the  guaranty  may  have 
included  another  remedy.  In  other  words,  the 
guaranty  was  accepted  on  the  theory  that  the 
vendors  of  the  horses  were  acting  honestly 
and  in  good  faith,  and,  when  the  respondents 
discovered  otherwise  they  could  lawfully  repu- 
diate the  transaction." 

[41  We  think  that  the  discussion  In  that 
ease  Is  pin  inly  applicable  to  the  facts  herein. 
The  guaranty  was  part  of  the  contract  which 
the  respondents  here  seek  to  rescind.  To 
say  that  they  must  comply,  with  the  terms  of 
the  Kiiaranty  In  order  to  have  their  remedy 
for  the  alleged  fraud,  Is,  in  effect,  to  take  the 
position  that  the  respondents  are  bound  by 
the  very  contract  which  they  seek  to  avoid. 
Such  position  cannot  be  upheld.  Appellants 
cite  on  this  point  the  case  of  First  National 
Bank  v.  Hughes,  5  Cal.  Unrep.  454,  46  Paa 
272.  But  In  that  case  the  ground  of  the  at- 
tempted rescission  was  the  breach  of  a  war- 
ranty, and  It  was  held,  In  accordance  with 
section  1786  of  the  ClvU  Code,  that  the  breach 
of  a  warranty  did  not  entitle  the  buyer  to 
rescind  an  executed  sale.  There  was  no  al- 
legation or  proof  of  fraud  In  that  case.  Here, 
the  ground  of  rescission  Is  the  fraudulent 
representations  of  the  appellants.  As  we 
have  seen,  the  court  found  that  the  whole 
transaction  was  fraudulent.  The  misrepre- 
sentations were  made  to  Induce  the  respond- 
ents to  enter  into  the  contract  and  to  accept 
the  guaranty.  The  guaranty  must  therefore 
be  regarded  as  part  of  the  scheme  to  defraud 
and  deceive  respondents.  The  object  of  re- 
ducing contracts  to  writing  Is  to  prevent,  not 
to  promote  or  protect,  fraud. 

5.  We  shall  next  consider  appellants'  fifth 
contention.  The  court  found,  as  above  shown, 
that  the  resiwndents  offered  to  return  the 
stallion,  but  that  appellants  had  refused  to 
accept  It.  This  presents  the  questlcm  whether 
this  finding  Is  supported  by  the  evidence. 
The  correspondence  to  which  appellants  re- 


fer consists  of  three  letters.    On  June  28, 
1912,  respondent  Ermel  wrote  to  Campbell: 

"We  regret  to  advise  you  that  we  have  learn- 
ed that  the  grey  stallion  Epinal  No.  636S1  is 
not  as  he  was  represented  to  us.  We  have  dis- 
covered that  he  is  a  barren  horse  and  must  ask 
that  you  come  down  here  at  your  earliest  con- 
venience and  straighten  the  matter  out." 

Campbell  relied  on  July  9,  stating  that,  as 
far  as  he  knew,  the  horse  was  "Just  as  he 
was  represented  to  be,"  and  asking  Ermel 
"to  take  the  matter  up  with  J.  Crouch  & 
Son."  Accordingly,  Ermel  wrote  to  appel- 
lants under  date  of  July  13,  inclosing  a  copy 
of  Campbell's  letter,  "the  horse  Is  entirely 
unsatisfactory  and  not  as  represented,  and 
we  would  like  to  have  the  matter  adjusted 
at  once."  To  this  appellants  replied  on  July 
17  that  they  were  prepared  "to  live  up  to 
the  guaranty  to  the  letter";  that  they  were 
"much  surprised  that  he  [the  horse]  has  not 
proven  satisfactory."  On  August  7  Joseph  P. 
Keogh,  respondents'  attorney,  wrote  to  Camp- 
bell that— 

Bespondents  had  been  led  to  believe  that  the 
stallion  delivered  to  them  by  appellants  was  not 
Epinal,  but  "a  horse  that  was  sold  to  some 
other  people  in  this  section  of  the  country,  and 
was  returned  by  them  •  •  •  to  McLaughlin 
Bros.,  *  *  *  as  a  barren  horse  and  utterly 
worthless  for  the  purpose  for  which  it  was 
sold.  •  •  •  Will  you  kindly  advise  me  by 
return  mail  whether  or  not  you  will  adjust  this 
matter  with  my  clients  and  return  to  them  the 
notes  they  signed?  If  this  matter  is  not  ad- 
justed satisfactorily  by  the  19tb  day  of  this 
month,  I  shall  advise  my  clients  to  institute 
suit  to  rescind  the  contract,  on  the  ground  of 
fraud  and  to  recover  the  damages  which  they 
have  sustained  to  date." 

[S]  No  other  evidence  was  received  to  prove 
an  offer  to  return  the  stallion.  It  is  true  that 
at  the  trial  It  was  stipulated  by  appellants 
that  Ermel,  who  could  not  be  present  In 
court,  "would  testify  that  he  •  •  •  per- 
sonally offered  to  return  to  the  plaintiffs  the' 
said  stallion;  •  *  •  and  that  the  saltf 
plaintiffs  refused  to  accept  said  return." 
But  It  appears  that  the  "offer"  to  which  Er- 
mel "would  testify"  was  contained  In  his 
letters  to  Campbell  and  to  the  appellants, 
which  we  have  Just  quoted.  Acordlng  to  the 
findings  the  stallion  was  not  worth  "any  sum 
In  excess  of  $200."  This  amounts  to  a  finding 
that  the  horse  had  a  value  of  $200.  It  was 
Incumbent  upon  the  respondents,  seeking  re- 
scission of  their  contract  of  purchase,  to  al- 
lege and  prove  that  they  had  returned,  or  of- 
fered to  return,  to  appellants  everything  of 
value  which  they  had  received  under  the  con- 
tract Section  1691,  Civ.  Code;  Gifford  v. 
Carvlll,  29  Cal.  589,  593;  Gamble  v.  Tripp, 
99  Cal.  223,  226,  33  Pac.  851;  Kelley  v. 
Owens,  120  Gal.  502,  47  Pac.  369;  52  Pac. 
797.  This  was  not  done.  There  is  In  the  let- 
ters from  Ermel  to  appellants  and  their  agent 
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no  offer  to  return  the  Btalllony  but  only  an 
ezpreaalon  of  dissatisfaction  with  the  pro- 
creative  qualities  of  the  horse,  a  statement 
that  respondents  believed  fraud  had  been  per- 
petrated upon  them,  and  a  request  for  an 
"adjustment"  of  the  matter.  In  our  opinion 
appellants'  contention  that  the  evidence  does 
not  support  the  finding  that  respondents  of- 
fered to  return  the  stallion  must  be  sus- 
tained. It  follows  that  respondents  have  fail- 
ed to  prove  one  of  the  essentials  of  rescission, 
and,  on  that  theory  of  the  case,  the  Judg- 
mwt  that  plaintiffs  take  nothing  cannot  be 
upheld.  It  Is  alleged,  howeyer.  In  paragraph 
1  of  the  answer  that  the  notes  sued  upon 
herein  were  given  "wholly  and  entirely  with- 
out consideration."  The  findings  of  fraud, 
already  set  forth,  and  the  particular  finding 
as  to  the  value  of  the  stallion,  show  that 
there  was  a  failure  of  consideration  for  the 
notes,  except  to  the  extent  of  $200. 

Hie  Judgment  is  reversed,  with  directions 
to  the  court  below  to  enter  Judgment  on  the 
findings  in  favor  of  the  plaintiffs  for  $200, 
without  costs,  and  that  defraidants  take  noth- 
ing by  the  action.  It  Is  further  ordered  that 
respondents  recover  of  appellants  their  costs 
of  appeal. 

We  concur:    SHAW,  J. ;  OLNEY,  3, 


(US  Cal.  E48) 

COUGHLIN  V.  GREAT  WESTERN  POWER 
CO.    (&F.8723.) 

(Supreme  Court  of  California.    Aug.  18,  1920. 
Rehearing  Denied  Sept.  10,  1920.) 

1.  EvMenoe  «s>9— JudlolaJ  knowledga  that  slso- 
trlo  current  would  Jump  I  Inohi,  to  gronnded 
metal,  rather  than  21  Inches,  to  defendant's 
hand. 

It  la  a  scientific  fact,  of  which  we  take  ju- 
dicial notice,  that  if  a  22,000-volt  wire  had  been 
surcharged  with  a  sufficient  voltage  to  jump  (or 
the  dietance  of  1  inch,  such  additional  voltage 
would  have  been  diadiarged  into  the  ground 
wire  at  that  distance,  rather  than  to  ground 
through  the  hand  of  plaintiff  at  21  inches,  and, 
moreover,  -where  there  were  iron  beams  in  a 
substation  12  inches  from  the  wire,  which  were 
connected  with  the  corrugated  iron  surface  con- 
nected with  the  ground,  this  would  receive  the 
charge,  before  it  would  have  jumped  21  Inches 
to  plaintiff. 

2.  Master  and  servant  <e=>278(l I)— Evidence 
held  Insuffloient  to  establish  gross  negligence 
as  to  operator  of  electric  substation. 

In  an  action  based  on  gross  personal  neg- 
ligence, within  the  Roseberry  Act,  brought  by 
an  electric  substation  operator,  alleging  injury 
by  a  current  of  electricity  which  jumped  to  his 
hand  from  a  live  22.000-volt  uninsulated  wire, 
while  he  was  cleaning  a  dead  wire  with  a  rag, 
evidence  held  insufficient  to  support  a  finding 


of  gross  negligence  of  defendant  in  failure  to 
furnish  a  safe  place  to  work. 

Lennon  and  lawlor,  JJ.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Frandaco;  John  Bant, 
Judge. 

Action  by  William  EL  Coughlln  against  the 
Great  Western  Power  Company.  Judgment 
for  i^ialntifl:,,  and  defendant  appeals.  Re- 
versed. 

Ouy  C.  Earl  and  W.  H.  Spauldlng,  both 
of  San  Francisco,  for  appellant 

O'Garn  ft  De  Martin^  of  San  Frandoco, 
for  respondent 

WILBUR,  J.  Plaintiff  recovered  Judg- 
ment In  the  lower  court  for  damages  sus- 
tained by  him  November  3,  1913,  by  the 
short-circuiting  of  a  22,000-volt  current 
through  his  body  while  he  was  engaged  in 
the  work  of  cleaning  certain  bushings  and 
wires  in  an  electric  substation  operated  by 
the  defendant,  his  employer.  Defendant  ap- 
peals. 

[1, 2]  At  the  time  of  the  injury  the  Rose- 
berry  Act  (Stats.  1911,  p.  796)  was  in  force, 
and  both  plaintiff  and  defendant  had  elected 
to  be  bound  by  the  provisions  thereof. 
Plaintiff,  however,  ignored  the  compensatory 
provisions  of  that  (statute  as  therein  au- 
thorized, in  cases  of  gn'oss  i)ersonal  negli- 
gence, and  brought  this  action,  in  which 
the  Jury  foimd  as  a  fact  by  necessary  Impli- 
cation that  the  defendant  wa^  guilty  of  such 
gross  piersonal  negligence.  Unless  such  neg- 
ligence has  been  proved,  the  plaintiff  cannot 
recover.  The  claim  of  negligence  Is  based 
upon  the  failure  of  the  employer  to  furnish 
a  safe  place  to  work.  Brlefiy  stoted,  the  ad- 
mitted facts 'are  as  follows: 

In  the  substation  were  three  stationary 
transformers,  by  which  electricity  entering 
at  1(X),000  volts  was  transformed  by  induc- 
tion into  a  curroit  ot  22,000  volts.  To  pre- 
vent the  grounding  of  the  high-voltage  cur- 
rent. Insulators,  called  bushings,  extended  4 
feet  6  inches  above  the  upper  surface  of  the 
transformers,  which  surface  was  11  feet  5^ 
inches  above  the  floor  of  the  substation.  In 
order  to  prevent  the  current  from  leaking 
over  the  surface  of  these  bushings,  it  Is  nec- 
essary to  clean  the  surface  thereof  of  dust 
and  other  accumulations  about  once  a  month, 
and'  for  this  purpose  the  current  was  shut 
off  from  the  100,000-volt  circuit  PUiutiff 
was  engaged  in  cleaning  this  surface  and  the 
uninsulated  copper  wire  leading  therefrom 
at  the  time  of  his  Injury,  and  for  that  pur- 
pose the  current  bad  been  shut  off  from  the 
high-voltage  circuit.  The  Injury  resulted 
from  the  short-circuiting  through  his  body 
of  the  22,000-volt  current  coming  from  a  sta- 
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tlon  bus  distant  from  the  wire  being  cleaned, 
at  its  closest  point,  between  28^  and  31 
Indies.  It  was  unnecessary  to  clean  the  sur- 
face of  the  copper  wire,  as  the  purpose  of 
the  cleaning  was  to  avoid  the  danger  of 
short-circuiting  the  current  over  the  surface 
of  the  bushing.  The  plaintiff  had  been  work- 
ing In  the  substation  a  month,  and  knew  the 
voltages  carried  by  the  respective  wires,  and 
believed  tiiat  the  arcklng  distance  from  the 
22,000-voIt  wire  was  only  three-eighths  of 
an  inch.  He  had  arranged  the  switches  at 
the  substation  to  shut  off  the  current  on  the 
100,000-volt  wire  and  retain  the  current  on 
the  22,000-TOIt  wire,  and  at  the  time  he  was 
engaged  in  cleaning  the  former  the  22,00(V- 
volt  wires  were  "hot"  The  arcklng  distance 
of  a  22,000-volt  current  to  ground  under  the 
most  favorable  conditims  is  1.2  Inches. 

Assuming  that  it  was  properly  a  part  of 
the  duty  of  the  employ^  not  <»ly  to  clean 
the  bushing,  but  the  copper  wire  iarising 
therefrom,  the  question  at  issue  resolves  it- 
self into  this:  Was  it  negligence  to  so  ar- 
range the  substation  that  a  man  was  re- 
quired to  clean  the  wire  distant  28^  inches 
from  an  uninsulated  wire  carrying  a  current 
of  22,000  volts?  It  must  be  obvious  that 
such  a  wire  could  be  deaned  by  wiping  it 
with  a  rag,  without  bringing  any  part  of  the 
tK>dy  snffldently  near  the  station  bus  to  pro- 
duce an  arc.  If  this  was  a  usual  place  in 
whidi  a  workman  was  required  to  perform 
duties  which  would  distract  his  attention 
from  the  perils  involved  in  working  in  prox- 
imity to  an  uninsulated  high-voltage  wire, 
and  there  was  a  possibility  of  contact  by  rea- 
son of  unconscious  or  Involuntary  action,  it 
might  readily  be  conduded  that  a  finding  of 
gross  negligence  by  the  Jury  was  sustained 
by  the  evidence.  But  this  was  not  a  place 
where  workmen  were  usually  reqtuired  to 
work.  At  most  but  once  a  month  were  they 
called  upon  to  perform  this  service,  and  then 
under  conditions  which  necessitated  their 
careful  attention  to  the  condition  of  the  vari- 
ous wires  in  the  substation.  To  have  come 
In  c<ntact  with  the  100,000-volt  wire,  or 
within  arcklng  distance  thereof  (10^  in- 
ches), meant  instant  death.  It  Is  evident 
that  a  man,  engaged  In  the  occasional  task 
wlilch  occupied  the  plaintiff,  would  naturally 
be  alert  to  the  peril  of  his  position. 

At  this  point  it  is  well  to  give  the  i^aln- 
tUTs  statement  as  to  the  conditions  attend- 
ing his  injury.  He  testified  that  the  current 
Jumped  across  a  space  of  21  inches  to  the 
back  of  his  hand.  If  this  were  a  contestable 
fact,  we  would  have  to  assume  the  correct- 
ness of  this  testimony  in  determining  the 
question  of  defendant's  negligence.  But  it 
Is  a  scientific  impossibility  for  a  current  of 
that  voltage  to  Jump  through  the  air  for  that 
distance,  and  It  is  shown  that  a  lightning 
arrester  with  a  perfect  ground  reached  with- 
in one  inch  of  the  wire.    It  is  a  sdentifle 


fact,  of  which  we  take  judicial  notice,  that 
if  a  22,000-volt  wire  had  been  surcharged 
with  a  suffident  voltage  to  jump  for  a  dis- 
tance of  oae  inch,  such  additional  voltage 
would  have  discharged  into  this  ground  wire 
at  1  incli,  rather  than  to  ground  through  the 
hand  of  the  plaintiff  at  21  Inches.  Moreover, 
the  iron  beams  of  the  substation  were  with- 
in 12  Inches  of  the  22,000-volt  wire,  and  ccm- 
nected  with  the  corrugated  iron  surface  of 
the  substation  so  as  to  form  a  perfect 
ground,  and  this  would  receive  the  dlsdiarge 
before  plaintiff  could  have  been  injured  as 
he  states.  Plaintiff  testified  that  the  rag  in 
his  hand  was  moist  and  dirty;  tliat  he  had 
been  flipping  the  rag  about  in  an  endeavor 
to  clean  the  100,000-volt  wire  at  a  point  high- 
er than  he  could  reach,  and  for  the  purpose, 
also,  of  shaking  the  dust  out  of  it. 

It  is  defendant's  contention  that  his  in- 
jury resulted  from  the  rag  coming  in  ton- 
tact  with  the  22,000-volt  wire,  and  thus 
forming  an  arc  whidi,  oace  formed,  may 
extend  a  distance  of  2  or  8  feet  If  the 
injury  thus  resulted,  it  is  evident  that  it  was 
occasioned  by  the  carelessness  of  the  plain- 
tiff rather  than  the  gross  negligence  of  the 
defendant.  In  determining  the  credibility  of 
the  plaintUTs  testimony,  we  may  freely  con- 
cede that  he  testified  with  the  utmost  good 
faith.  It  is  doubtful  if  any  one  who  has 
survived  a  stroke  of  lightning  or  a  short- 
drcult  from  a  high-voltage  wire  could  either 
observe,  or.  If  he  did,  could  remember,  the 
drcumstances.  But  if  we  assume  that  his 
testimony  is  absolutely  true,  ancl.  that  the 
current  did  leap  over  this  intervening  space 
of  21  inches,  without  short-drcultlng  into 
the  lightning  arrester  or  any  of  the  nearer 
metal  conductors  in  the  building,  it  would  at 
once  follow  tliat  this  extraordinary  violation 
of  all  known  rules  of  the  conduct  of,  elec- 
trldty  of  that  voltage  was  such  as  no  human 
being  could  anticipate,  and  the  failure  to  an- 
tldpate  it  could  not  be  considered  negUgoice. 
The  defendant,  in  arranging  its  snl>statlon, 
was  only  bound  to  make  provision  for  those 
laws  of  nature  of  which  one  of  ordinary 
prudence  engaged  in  a  like  enterprise  would 
be  required  to  take  notice.  Whether,  there- 
fore, we  regard  the  circumstances  detailed 
by  the  plaintiff  as  an  inherent  impossibility, 
or  as  an  extraordinary  and  unprecedented 
electrical  phenomena,  the  defendant  cannot 
be  held  guilty  of  gross  negligence  in  the  ar- 
rangemoit  of  its  electrical  devices  in  the 
substation. 

A  good  deal  is  said  in  the  evidence  and 
in  the  briefs  concerning  the  distance  which 
should  be  maintained  between  wires  carry- 
ing a  22,000-volt  current  and  those  carry- 
ing 100,000-volt  current.  This  testimony  has 
no  significance  in  this  action,  for  the  reason 
that  such  testimony  is  directed  to  a  condl- 
tiou  where  both  wires  are  charged  with  the 
current  they  are  designed  to  carry,  and  has 
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no  relevancy  to  a  situation  where  the  100,- 
000-voIt  wire  Is  "dead."  We  have  therefore 
directed  onr  attention  to  that  situation.  It 
is  proper  to  say  that  the  testimony  of  an 
expert  witness  to  the  effect  that  it  was  cus- 
tomary and  desirable  that  a  partition  should 
be  placed  between  wires  carrying  these  volt- 
ages, and  that  such  partitions  would  have 
made  the  place  a  safe  one  in  which  to  work, 
has  no  significance,  other  than  to  point  out 
the  fact  that,  if  there  had  been  a  partition 
between  the  plaintiff  and  the  22,000-volt 
wire,  he  would  not  have  been  injured.  This, 
of  course.  Is  a  self-evident  fact.  Mr.  Van 
Norden,  an  electrical  engineer,  was  asked  his 
opinion  as  to  what  precautions  could  be 
made  which  would  make  the  situation  per- 
fectly safe  to  a  man  working  where  plaintiff 
worked.    He  repUed: 

"The  only  safe  method  of  construction  in  a 
point  of  that  kind,  and  I  think  it  is  general  prac- 
tice, would  be  to  have  a  barrier  or  cell  wall 
outside  of  the  100,000-volt  line  to  protect  the 
l(X),000-volt  line  from  any  possible  circuit  that 
might  be  near  it.  In  other  words,  there  should 
have  been  a  barrier  between  the  100,000-volt 
line  and  the  22,000-volt  hue." 

He  further  testified  that  the  ordinary  form 
of  barrier  is  a  thin  reinforced  concrete  wall, 
and  that  the  practice  was  to  place  each 
100,000-volt  transformer  in  a  separate  cell, 
or  the  three  in  a  single  cell ;  that  is,  a  room 
closed  at  both  ends,  at  the  back  and  top, 
and  open  in  front  It  developed,  however, 
that  the  reason  this  witness  considered  the 
place  where  plaintiff  was  working  dangerous 
was  because: 

"It  is  always  dangerous  to  work  within  reach- 
ing distance  of  a  22,000-volt  line,  because  a 
man  might  unconsciously  put  his  hand  out,  or 
his  coat  might  fly  out,  or  in  this  case  the  rag 
that  was  in  the  man's  hand,  the  point  of  the 
rag  might  fly  out,  as  he  moved  around  uncon- 
sciously, and  either  come  very  close  to  the 
wire,  or  actually  strike  it,  in  which  case  there 
is  no  question  but  he  would  get  a  short-circuit 
falling  down  into  his  hand,  and  hence  over  hia 
body — as  it  probably  was  in  this  case,  because, 
if  it  bad  gone  through  his  body,  it  probably 
would  have  killed  1-im — down  through  his  shoes, 
aud  into  the  transformer,  and  to  the  ground. 

"Q.  Then,  as  I  understand  it,  it  is  because  the 
man  might  come  close  to  the  22,000-volt  wire? 
A.  He  might;  if  he  was  constantly  keeping  his 
presence  of  mind,  he  might  work  up  there  every 
day  for  years,  and  not  actually  come  close 
enough  to  get  a  shock  off  of  that  wire.  Then, 
again,  in  an  unconscious  moment,  he  might  do 
it.  It  does  not  seem  to  me  that  there  is  any 
particular  question  of  negligence;  it  might  be 
unconscious." 

In  response  to  a  question  of  a  juror,  this 
witness  also  testified  that  the  accident  would 
have  been  Impossible  if  such  a  barrier  had 
been  erected  between  the  two  wires.  The 
arcking  distance  of  a  22,000-volt  current  hav- 
ing been  established  by  expert  testimimy,  the 


question  as  to  whether  or  not  plaintiff  was 
working  in  a  safe  place  was  not  a  question 
for  an  expert  witness,  and  although  the  evi- 
dence came  in,  in  the  first  instance,  without 
objection,  motion  was  made  to  strike  it  out 
It  is  sufllcient,  however,  to  say  that  the  wit- 
ness do  no  more  than  to  call  the  attention 
of  the  court  and  Jury  to  the  obvious  fact 
that  a  man  working  within  31  inches  of  a 
live  wire  might  carelessly  or  thoughtlessly 
come  in  contact  with  it  Whether  or  not 
this  constituted  either  negligence  or  gross 
negligence  was  a  question  of  law  and  fact 
Where,  as  here,  all  the  facts  are  either 
shown  without  dispute,  or  by  scientific  prin- 
ciples of  which  the  court  takes  Judicial 
notice,  the  question  of  whether  or  not  the 
evidence  was  sufficient  to  support  a  finding 
of  gross  negligence  is  a  matter  of  law  for 
the  court. 

In  the  view  we  take  of  the  case  it  becomes 
xmnecessary  to  determine  whether  the  plain- 
tiff was  guilty  of  negligence,  or  that  the 
defendant  was  guilty  of  lack  of  ordinary 
care;  for  we  hold,  as  a  matter  of  law,  that 
the  plaintiff  failed  to  establish  that  gross 
negligence  upon  which  his  cause  of  action 
was  predicated.  For  the  same  reason  it  Is 
unnecessary  to  determine  whether  such  neg- 
ligence is  personal,  within  the  meaning  of 
the  Boseberry  Act  supra,  and  'it  is  unnec- 
essary to  pass  upon  the  question  of  whether 
the  defenses  of  contributory  negligence  or 
assumption  of  risk  are  available  under  the 
Roseberry  Act,  in  cases  based  upon  the  gross 
personal  negligence  of  the  employer. 

The  Judgment  is  reversed. 

We  concur:  ANGEUM/rTI,  C.  J.;  Olr 
NEY,  J.;  SHAW,  J. 

LENNON,  J.  I  dissent  In  this  action  for 
damages  for  personal  Injuries  sustained  by 
the  plaintiff  whUe  in  the  employment  of  the 
defendant,  a  corporation  engaged  in  tlie 
business  of  generating,  transmitting,  and 
distributing  electricity  for  lighting,  heating, 
and  power  purposes,  the  prevailing  opinicHi 
reversed  the  judgment  In  favor  of  the  plain- 
tiff upon  the  theory  that  the  evidence  ad- 
duced upon  the  whole  case  did  not  support 
the  finding  of  the  Jury,  implied  from  thdr 
verdict  that  the  defendant  was  guilty  of 
gross  negligence  in  the  maintenance  and  op- 
eration of  that  part  of  its  power  plant  where 
the  plaintiff  was  Injured  during  the  course 
of  his  employment  The  prevailing  opinion 
holds  that  defendant  corporation  was  not 
guilty  of  gross  negligence.  I  cannot  nwcur 
In  this  conclusion.  The  facts  of  the  case, 
as  I  find  them  from  a  perusal  of  the  record, 
are  these: 

Along  deffflidanfs  main  transmission  line, 
which  carries  electricity  at  100,000  volts 
from  its  generating  plant  or  power  house  in 
Butte  county  to  San  Francisco  Bay,  are  sev- 
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These  substations  are  In-   tlon  bus,  which  consisted  of  three  parallel 


pral  substations. 

stalled  for  the  purpose  of  reducing  the  volt- 
age carried  by  the  main  transmission  line  for 
distribution  from  the  substations  for  com- 
mercial use  in  the  aorroundlng  districts.  At 
the  time  plaintiff  was  injured  he  was  em- 
ployed as  an  operator  at  one  of  the  sub- 
stations of  defendant  located  at  Isleton,  Cal. 
It  is  the  duty  of  an  operator  In  such  a  sub- 
station to  watch  the  apparatus  and  keep  it 
In  proper  working  condition.  In  this  sub- 
station, where  plaintifF  was  employed,  were 
three  transformers,  standing  in  a  row,  north 
and  south.  They  were  U  feet  In  h^ht,  6 
or  7  feet  in  diameter,  and  consisted  of  coils 
of  copper  wire  In  a  metal  casing,  into  which 
the  electricity  was  carried  at  100,000  volte 
by  means  of  wires  connected  with  the  main 
transmission  line.  After  being  reduced  in 
voltage,  the  electricity  was  carried  from 
the  transformers  at  22,000  volte  by  wires 
Isstilng  from  the  covers  of  the  transform- 
ers. The  covers  of  the  transformers,  which 
were  of  boiler  iron,  were  rounded,  slop- 
ing from  the  center  toward  the  edges,  the 
only  flat  portion  of  the  surface  being  a  man- 
hole cover  about  18  inches  wide  and  2  feet 
long.  Upon  the  top  of  each  transformer, 
projecting  at  an  angle  therefrom,  and  close 
to  the  edge  of  the  transformer  shell,  were  two 
bushings,  4%  feet  in  height  and  about  10 
Inches  In  diameter  at  the  bottom,  tapering 
toward  the  top.  The  purpose  of  these  bush- 
ings, which  were  made  of  fiber  rings  alter- 
nating with  fiber  discs,  was  to  insulate  the 
100,000-volt  wires  so  as  to  prevent  the  elec- 
tricity running  to  ground  over  the  metal 
shell  of  the  transformer.  There  were  also 
two  smaller  bushings,  for  the  purpose  of 
Insulating  the  22,000-volt  wires  issuing  from 
the  tops  of  the  transformers ;  but  they  are 
of  no  importance  for  the  purposes  of  this 
case.  In  addition  to  the  connection  with  the 
main  transmission  line,  the  several  sub- 
stations were  also  electrically  connected  be- 
Tween  themselves,  so  that,  in  case  of  a  shut- 
down at  any  one  substation,  electricity  could 
be  fed  to  the  district  thus  affected  from 
other  substations. 

It  was  the  custom  to  shut  down  the  substa- 
tions once  a  month  in  order  to  clean  the 
apparatus  of  the  substations,  and  this  was 
ordinarily  done  after  midnight,  when  the  de- 
mands for  electricity  were  at  a  minlmiun. 
There  were  three  operators  at  defendant's 
substation  at  Isletcm — Dorman,  the  chief  op- 
erator. Post,  and  the  plaintiff.  It  was  ar- 
ranged to  have  a  general  cleaning  of  this 
substation  after  midnight,  November  3,  1913, 
and  plaintiff,  in  compliance  with  a  direction 
from  Dorman,  opened  the  switches  for  the 
purpose  of  shutting  off  the  current  from  the 
wires  leading  Into  and  out  of  the  substa- 
tion. All  of  the  wires  and  apparatus  In  the 
substation  were  thns  entirely  freed  from 
electricity,  with  the   exception  o£  the  sta- 


wlres  near  the  roof  and  about  20  feet  from 
the  ground,  running  east  and  west  (at  right 
angles  to  the  row  of  transformers)  across 
the  south  end  of  the  building,  and  feeders 
dropping  therefrom  into  oil  switches  set  on 
the  shelf  against  the  south  end  of  the  buUd- 
Ing.  This  station  bus  was  fed  from  other 
substations  and  carried  electricity  at  22,000 
volts.  No  cleaning  was  to  be  done  on  the 
station  bus,  and  it  was  left  charged  in  order 
to  furnish  electricity  to  the  neighboring 
towns  and  light  for  the  substation  while  the 
high-tension  bank  was  shut  down  during  the 
cleaning  process.  After  the  substation  was 
thus  shut  down,  the  three  operators  went 
upon  the  roof  of  the  building  to  clean  some 
of  the  apparatus.  They  then  began  to  work 
inside  the  building,  and  Dorman  told  plain- 
tiff to  "take  No.  3,"  meaning  thereby  to  clean 
the  bushings  and  wires  on  the  top  of  the 
transformer  furthest  toward  the  south, 
known  as  "No.  3."  Plaintiff,  standing  on  the 
top  of  the  transformer,  cleaned  ita  north 
bushing,  and  then  proceeded  to  work  on  the 
south  bushing.  After  cleaning  the  south 
bushing,  he  began  to  dust  the  wire  above 
the  bushing.  He  had  a  cotton  rag,  about  2 
feet  square,  and  with  this  rag  reached  up 
as  high  as  he  could  to  clean  the  upper  part  of 
the  wire,  and  then,  holding  the  greater  part 
of  the  rag  in  his  hand,  wiped  down  the  wire. 
Just  as  he  was  dropping  his  hand  to  bis  side, 
the  back  of  the  hand  was  struck  by  a  flash 
from  a  live  22,000-volt  wire  of  the  station 
bus,  which  was  just  to  the  south  of  the  trans- 
former upon  which  plaintiff  was  standing. 
The  electricity  severely  burned  the  back  of 
bis  right  hand  and  right  forearm,  and  passed 
through  his  body,  burning  the  sole  of  each 
foot.  The  shock  threw  him  off  the  trans- 
former to  the  floor  beneath. 

On  the  night  In  question  there  was  "a  very 
heavy  fog,  everything  was  just  wringing  wet," 
and  this  condition  prevailed  inside  as  well  as 
outside  the  substation,  owing  to  the  doors  of 
the  substation  being  left  open  for  ventilating 
purposes.  At  the  time  he  was  injured  plain- 
tiff was  21  years  of  age,  and  had  been  work- 
ing at  Isleton  about  a  month.  Although  he 
had  worked  in  electricity  to  some  extent  be- 
fore coming  to  Isleton,  he  had  no  experience 
with  high  voltage,  other  than  <me  month's 
work  as  an  operator  at  defendant's  substa- 
tion at  Cowell.  The  Jury  rendered  a  general 
verdict  In  favor  of  plaintiff  for  damages  In 
the  sum  of  $6,735.83.  On  defendant's  motion 
for  a  new  trial,  the  court  made  an  order 
granting  the  new  trial  unless  plaintiff  stip- 
ulated to  deduct  from  the  damages  awarded 
the  sum  of  (1,735.83.  This  was  consented  to 
by  plaintiff,  and  the  motion  for  a  new  trial 
was  thereupon  denied,  whereupon  the  de- 
fendant appealed  from  the  judgment 

It  is  contended  by  appellant,  and  the  pre- 
vailing (^ini(xi  holds,  that  gross  negligence 
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has  not  been  pEOren.  The  distance  between 
the  dead  100,000-Trtt  wires,  which  plaintiff 
was  cleaning,  and  the  nearest  point  of  the 
live  22,000-volt  wires  of  the  station  bus,  was 
28%  Inches,  according  to  appellant's  meas- 
urements; 31  Inches,  according  to  the  esti- 
mates of  witnesses-  for  respondent  Plain- 
tiff's hand,  owing  to  the  thickness  of  the 
rag  be  held  and  the  movonent  in  dropping 
his  hand  to  his  side,  was  about  21  indies 
from  the  nearest  live  wire  at  the  time  it 
was  struck.  It  Is  pointed  out  bj  appellant 
that  it  was  testified  to  at  the  trial  by  the 
expert  witnesses,  including  those  who  tes- 
tlfled  f<Hr  plaintiff,  as  well  as  those  called  by 
the  defoidant,  that  the  arcklng  distance  of 
22,000  volts  of  electricity  is,  under  no  condi- 
tions, more  than  1^  Inches;  that  is  to  say, 
the  air  space  across  which  a  current  of 
electricity  will  jump  in  its  effort  to  reach 
the  ground  is  ordinarily  less  than  1  inch, 
and,  under  any  circumstances,  never  greater 
than  1.2  inches.  Opposed  to  this  expert  testi- 
mony is  the  testimony  of  the  plaintiff  that 
the  current  "Jumped  right  over  through  the 
air,  and  it  caught  me  on  the  baclc  of  the 
hand."  It  is  further  pointed  out  that  since 
electricity  seelts  the  path  of  least  resistance, 
and  there  were  other  conductors  nearer  the 
wire  than  plaintiff's  hand,  had  the  electricity 
Jumped  from  the  wire,  it  would  have  done  so, 
not  a  distance  of  21  Inches  to  plaintUTs 
band,  but  to  the  conductor,  the  shortest 
space  from  the  wire,  such  as  the  lightning 
arrester  outside  the  substation. 

The  theory  Is  advanced  by  appellant  in 
support  of  the  contention  that  the  evidence 
falls  to  show  any  negligence  on  the  part 
of  the  company,  that  since  plaintiff's  hand 
was  admittedly  21  inches  away  from  the  live 
wire  at  the  time  it  was  struck,  plaintiff  must 
have  carelessly  brought  his  rag,  by  shaking 
or  otherwise,  or  some  other  conductor,  with- 
in an  inch  of  the  Uve  wire,  and  thus  drawn 
an  ara.  It  is  further  argued  that  If  the 
22,000  Tolts  did  arc  21  inches  directly  to  the 
back  of  plaintiff's  hand,  the  occurrence  was 
so  unheard  of  and  opposed  to  every  known 
principle  of  electricity  that  it  was  purely 
an  accident  and  not  a  danger  which  appel- 
lant was  required  to  guard  against  ta  pro- 
viding for  the  safety  of  its  employes.  How- 
ever that  may  be,  and  assuming  that  22,000 
volts  could  not  jump  21  Inches,  there  la  no 
reason  thus  presented  for  disturbing  the 
verdict  in  this  case,  miere  were  no  special 
findings,  simply  a  general  verdict  in  favor  of 
plaintiff.  "It  Is,  of  course,  the  duty  of  this 
court  to  treat  all  of  the  facts  brought  out  by 
the  evidence  which  are  necessary  to  support 
the  verdict  as  having  been  found  to  be  true 
by  the  Jury"  (Clark  t.  Tulare  Dredging  Co., 
14  Cal.  Ami.  414,  429,  112  Pac.  564,  67D),  and, 
conversely,  the  verdict  of  the  jury  cannot 
be  assumed  to  be  based  on  inherently  im- 


probable testimony.  If  there  Is  other  testi- 
mony sufficient  to  support  the  verdict 

PlaintlfTs  action  was  baaed  upon  the  al- 
leged personal  gross  negligence  of  defend- 
ant  in  maintaining  a  Uve  22,000-volt  wlr«  in 
too  dose  proximity  to  the  place  where  plain- 
tiff was  required  to  work,  because  of  which 
plaintiff  was  injured  by  a  current  of  dec- 
tridty  which  "jumped  and  passed"  from  the 
said  Uve  wire  "and  came  against  and  in  con- 
tact with  plaintiff's  right  hand  and  arm." 
Consistently  with  these  allegatlaaa  of  the 
complaint  plaintiff  might  have  drawn  an 
arc  by  a  dose  approach  to  the  Uve  wire  with 
his  rag,  and  the  arc  having  once  been 
formed,  it  could,  according  to  the  testimony 
of  the  expert  witnesses,  be  extended  for  2 
or  3  feet  The  Jury  was  entitled  to  infer, 
from  the  evidence  adduced  upon  the  whole 
case,  that  this  was  the  manner  in  which  the 
current  "jumped  and  passed"  to  plaintiff's 
hand,  despite  plaintiff's  general  statement 
that  the  spark  jumped  directly  to  the  back 
of  his  hand.  Vollmer  v.  Bohrer,  158  OaL 
755,  112  Pac.  644;  Bancroft- Whitney  Co.  v. 
McHugh,  166  Cal.  140,  134  Pac.  1157;  Lynch 
V.  Lynch,  22  Cal.  App.  653,  135  Pac.  1101; 
Turner  v.  Bush  (App.)  186  Pac.  19a  It  is 
not,  therefore,  essential  to  the  geqeral  ver- 
dict in  favor  of  plaintiff  to  assiune  that  the 
jury  found  that  the  electricity  jumped  direct- 
ly through  the  air  and,  without  the  aid  of 
any  intervening  substance,  the  entire  21  In- 
ches to  the  back  of  plaintiff's  hand. 

Moreover,  there  was,  in  my  opinion,  evi- 
dence tending  to  show  the  existence  of  gross 
negUgenoe,  irrespective  of  the  question  of 
the  ardclng  distance  of  the  22,000  volts  of 
electrldty.  WhUe  the  employer  is  not  an 
insurer  of  the  safety  of  his  employes,  he 
must  furnish  a  place  to  work  in  which  is 
"reasonably  safe,  having  regard  to  the  cha^ 
acter  of  the  work  itself."  Splvok  v.  Inde- 
pendent Sash  &  Door  Co.,  173  Cal.  438,  440; 
160  Pac.  665,  666.  The  jury,  when  arrlvhig 
at  a  general  verdict  were  warranted  In  tak- 
ing into  account  the  dangerous  nature  of 
electrldty,  the  high  voltage  which  the  wires 
carried,  the  youth  of  plaintiff,  his  inexperi- 
ence in  high-voltage  wM'k,  and  the  fact  that 
he  had  never  before  performed  the  particular 
duties  upon  which  he  was  engaged  at  the 
time  of  bis  injuries.  It  further  ajipears  that 
at  least  one  expert  witness,  a  consulting  en- 
gineer, testifled  that  although  22,000  volts 
could  not  arc  over  IJ!  Inches,  the  place  in 
which  plaintiff  was  working  was  not  a  safe 
working  distance  from  the  Uve  wires,  and 
that  under  the  drcnmstances,  28^,  ioches, 
or  even  31  inches,  was  in  dangerous  prox- 
imity to  the  22,000-volt  wire,  because  of  the 
Ukellhood  that  a  person  woridng  in  that 
position  would  come  suffldently  dose  to  the 
Uve  wire  to  produce  a  short  circuit  It  was 
stated  by  this  witness,  and  others,  that  the 
only  safe  method  of  construction  in  a  sit- 
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nation  of  that  kind  waa  the  erection  of  a 
concrete  barrier  in  the  form  of  a  concrete 
wall  about  the  transformers;  that  this  was 
the  general  practice;  that  the  wires  were 
thus  property  protected  In  other  substations 
belonging  to  the  defendant;  and  that  this 
"barrier  should  be  there  for  a  twofold  pur- 
pose— one  for  operating  purposes,  and  the 
other  for  the  safety  of  anybody  working  In 
the  cell."  There  was  testimony,  and  it  is 
conceded,  that  If  tbe  barrier  had  been  erect- 
ed In  this  case  the  occurrence,  now  under 
consideration  could  not  have  happened.  The 
evidence  also  shows  that  the  standard  dis- 
tance between  100,000  and  22,000  toU  wires 
Is  between  S6  and  42  inches;  but  in  one  or 
two  cases,  where  there  were  building  diffi- 
culties, as  at  Isleton,  this  distance  was  cut 
down.  There  is  also  evidence  that,  by  In- 
stalling a  switch  at  a  cost  of  less  than  flOO, 
it  would  have  been  possible  to  render  the 
substation  entirely  free  from  current  by 
shutting  off  the  current  from  the  station  bus 
and  obtaining  light  for  the  substation  from  a 
small  transformer  house  outside  the  substa- 
tion. 

While  most  of  the  evidence  above  set  forth 
was  by  no  means  uncontradicted,  the  weight 
of  the  testimony  was,  of  course,  to  be  de- 
termined by  the  Jury.  Viewing  the  record 
as  a  whole,  and  Irrrapective  of  any  omclu- 
sion  this  court  might  reach  from  the  same 
evidence,  it  cannot  be  said  that  the  Jury  was 
unwarranted  In  concluding  that,  even  as- 
suming that  the  electricity  could  not  direct- 
ly arc  a  distance  greater  than  1.2  inches, 
defendant  failed  to  exercise  the  required  de- 
gree of  care  for  the  safety  of  its  employ^ 
in  requiring  him,  under  the  above-described 
conditions  and  in  an  inconvenient  location 
such  as  that  presented  by  the  transformer 
cover,  to  work  within  28^,  or  31,  inches  of 
a  live  22,00&-volt  wire  and  unprotected  there- 
from. 

This,  I  take  It,  must  be  so  in  keeping  with 
the  rule  generally  accepted  and  uniformly  in- 
voked In  the  admeasurement  of  the  degree 
of  care  required  of  electric  companies  for  the 
safety  of  their  employes,  and  which  is  to  the 
effect  that,  while  such  companies  are'  not 
required  to. operate  their  plants  to  the  p<rint 
of  perfection  In  so  far  as  concerns  the  mate- 
rial construction  of  the  plant  or  the  charac- 
ter of  the  apparatus  and  appliances,  for  the 
reason  that  they  are  not  Insurers  of  their 
employes  against  accident,  nevertheless  tbey 
ai^  obligated  to  use  reasonable  care;  that 
to  to  say,  sncb  care  as,  under  all  the  circum- 
stances, would  obviously  be  required  In  a 
"given  situation  in  the  construction,  main- 
tenance, and  operation  of  their  idants.  Shill- 
ing Short  of  this,  they  will  generally  be  held 
responsible  for  resultant  injuries  to  em- 
ployes. It  is  a  reasonable  corollary  of  this 
rule  tbat  the  degree  of  care  to  be  employed 


by  electrical  companies  In  the  maintenance 
and  operation  of  their  plants  varies  with 
the  degree  of  danger  dependent  upon  a  par- 
ticular situation,  for  obviously  a  prudent 
person,  individual  or  corporate,  must  aug- 
ment the  character  and  quantity  of  the  care 
according  to  the  contingencies  of  differing 
and  varying  sltaations.  Thus,  if  the  danger 
of  injury  to  an  employe  Is  but  slight,  as,  for 
instance,  in  a  situation  involving  the  likeli- 
hood of  contact  with  transmission  wires 
carrying  merely  a  harmless  current  of  elec- 
tricity, as  do  ordinary  telephone  and  tele- 
graph wires,  ordinary  care  cmly  will  be  de- 
manded mt  the  company  in  the  maintenance 
and  operation  of  such  wires.  On  the  other 
hand,  where  the  transmission  wires  are 
heavily  loaded  with  high  voltage,  a  very 
high  degree  of  care — ^indeed,  the  highest  de- 
gree of  care  commensurate  with  human  pru- 
dence and  caution  and  consistent  with  the 
practical  conduct  of  bosiness — is  required  to 
guard  against  accident  or  death  which  in- 
evitably follow  contact  with  such  high-volt- 
age wires.  Crosswell  on  Electricity,  i  234; 
Curtis  on  Electricity,  i  405.  The  rule  is, 
perhaps,  better  stated  in  the  case  of  Uggla  v. ' 
West  End  Street  By.  Ca,  160  Mass.  351,  35 
N.  £.  1126,  39  Am.  St  Bep.  481,  where  it  is 
said: 

"The  vigilance  and  attention  required  mast 
conform  to  the  nature  of  the  emergency  and  the 
danger  to  which  others  may  be  exposed,  and  is 
always  to  be  Judged  of  according  to  the  subject- 
matter,  the  danger  and  force  of  the  material 
nnder  the  defendant's  charge." 

This  being  so,  then  the  question  of  whether 
or  no  the  required  care  has  been  used,  is,  in 
the  majority  of  cases,  necessarily  one  for  the 
Jury,  except  when  the  court  can  say  positive- 
ly that  no  reasonable  man  would  have  acted 
in  the  manner  complained  of,  or  that  a  rea- 
sonable man  must  have  acted  in  the  manner 
complained  of.  Lee  v.  Electric  Light  Co.,  140 
Pa.  618,  81  AtL  406;  Southwestern  Tel.  & 
Tel.  Ca  ▼.  Wougbter,  D6  Ark.  206,  19  S.  W. 
576. 

With  this  rule  in  mind,  and  having  in 
mind,  also,  the  facts  above  referred  to,  name- 
ly, the  high  v<fltage,  the  Insecure  footing 
afforded  by  the  cover  of  the  (xansformer, 
the  youth  and  inexperioioe  of  plaintiff, 
among  other  circumstances,  I  cannot  concur 
In  the  conclusion  of  the  prevailing  opinion 
that  the  corporation  defendant  was  not 
guilty  of  negligence  in  the  maintenance  of 
Its  plant,  or  that  part  of  its  plant  in  which 
the  plaintiff  was  Injnred  while  at  work  for 
the  defendant  And  surely,  if  in  keeping 
with  that  rule  It  can  be  fairly  said,  as  I 
think  it  can  l>e  so  said,  that  Uie  corporation 
defendant  waa,  under  all  of  the  circumstanc- 
es of  the  shown  situation,  negligent  In  not 
maldng  a  known  highly  dangerous  place  rea- 
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Bonably  safe  to  work  In  with  the  means  at 
band  to  do  bo,  then  In  view  of  tbe  furtber 
fact  that  the  expenditure  of  the  paltry  sum 
of  $100  by  the  corporation  defendant  was 
all  that  stood  between  the  plaintiff  and  rea- 
sonable safety  from  serious  Injury,  It  Is  not 
difficult  to  see  and  rightly  say  that  tbe  cor- 
poration defendant  was  Indeed  negligent  out 
of  all  measure  and  beyond  all  allowance; 
In  a  word,  that  it  was  guilty  of  gross  negli- 
gence. 

I  would  find  no  difficulty  in  demonstrating 
that  such  gross  negligence  was  the  personal 
negligence  of  the  corporation  itself.  But,  in 
view  of  the  fact  that  the  prevailing  opinion 
rests  a  reversal  of  the  judgment  solely  upon 
the  ground  that  the  evidence  shows  no  gross 
negligence  on  the  part  of  the  defendant,  it 
would  be  an  idle  act  to  discuss  tbe  ques- 
tion of  personal  negligence  or  any  of  the 
several  other  questions  Involved  upon  the 
appeal. 

LAWLOR,  J.  I  dissent  I  am  in  accord 
with  tbe  opinion  of  Mr.  Justice  LENNON, 
and  shall  confine  myself  to  some  additional 
observations.  The  main  opinion  rests  upon 
a  negative  answer  to  the  question: 

"Was  it  negligence  so  to  arrange  the  nib- 
station  that  a  man  was  required  to  clean  the 
wire  diBtant  28%  inches  from  an  uninsulated 
wire  carrying  a  current  of  22,000  volts?" 

This  conclusion  is  arrived  at  by  a  line  of 
reasoning  that  we  will  take  Judicial  notice 
that  it  is  a  "scientific  impossibility"  for  a 
current  of  22,000  volts  to  "Jump"  a  distance 
of  21  Inches;  that  this  was  not  the  place 
where  the  plaintiff  was  usually  required  to 
work,  and  that  the  known  proximity  of  the 
wires  made  it  imperative  for  him  to  "be 
alert  to  tbe  perils  of  his  position";  that. 
Inasmuch  as  he  admitted  "flipping"  the 
cleaning  rag  about  In  order  to  reach  higher 
on  the  wire  which  he  was  wiping,  and  also 
to  e.hake  the  rag  free  from  dust,  "it  Is  evi- 
dent" that  the  injury  was  occasioned  by  his 
carelessness  rather  than  by  any  negligence 
of  the  defendant;  that,  moreover,  in  view 
of  the  "scientific  Impossibility"  already  re- 
ferred to,  it  cannot  be  considered  negligence 
for  the  defendant  to  fall  to  provide  against 
such  an  extraordinary  violation  of  all  known 
rules  of  the  conduct  of  electricity  as  the 
"jumping"  of  tbe  current  over  a  space  of 
21  Inches;  and,  finally,  again  calling  atten- 
tion to  the  "scientific  principle"  that  elec- 
tricity will  not  "Jump"  a  distance  of  21 
inches,  it  is  declared  that  tbe  evidence  does 
not  sustain  the  implied  finding  that  defend- 
ant was  guilty  of  negligence  In  falling  to 
provide  a  safe  place  for  the  plaintiff  to  work. 

May  we  take  judicial  notice  that  a  22,000- 
Tolt  current  will  not  "Jump"  21  inches?    The 


general  rule  as  to  when  a  court  will  take 
Judicial  notice  is  stated  In  Dunphy  v.  St. 
Jos^h  Stockyards  Co.,  118  Ho.  App.  506. 
623,  95  S.  W.  301,  306: 

"Courts  should  observe  the  utmost  caution  to 
avoid  assuming  knowledge  of  natural  facts  and 
laws  that  are  beyond  the  scope  of  common  pos- 
itive knowledge."  (Italics  mine.  See,  also,  124 
Am.  St  Rep.  21,  note.) 

This  rule  Is  thus  expressed  In  15  B.  C  Ia. 
1127: 

"Judicial  notice  will  be  taken  of  scientific 
facts  which  are  universally  known,  •  •  • 
but  they  must  be  of  such  universal  notoriety  and 
to  generally  vnderitood  that  they  may  be  re- 
garded as  forming  part  of  the  common  knowl- 
edge of  every  person.  •  •  •  Cognizance  may 
not  be  taken  of  scientific  matters  of  uncertainty 
or  dispute  or  of  insufficient  notoriety."  (Ital- 
ics mine.)  , 

And  in  Curtis.  The  iJaw  of  Electricity,  p.  3, 
it  is  said: 

"So  dangerous  a  force  as  electricity  must  le- 
gally be  considered  in  the  same  class  as  high  ex- 
plosives and  other  treacherous  and  destructive 
agents.  •  •  •  The  power  and  manifestations 
of  which  are  fully  comprehended  only  by  ex- 
perts." 

See,  also,  Brown  v.  Comsol.  Light  etc.,  Co.. 
137  Mo.  App.  718,  109  S.  W.  1032 ;  Campbell 
V.  United  Ry.,  243  Mo.  141,  147  S.  W.  788. 

Several  witnesses  did  testify  that  they  had 
never  known  a  current  of  22,000  volts  to 
"ai'c"  more  than  1.2  inches,  but  Reuben  D. 
Bennett,  an  electrician,  stated: 

"Mectricity  is  an  unknown  quantity.  They 
presume  that  it  will  'jump'  so  far.  It  never  acts 
the  same  twice;  there  is  no  knowing  how  far 
it  wm  go." 

I  do  ndt  think  that  the  "arcking"  distance 
of  22,000  volts  has  been  proved  to  be  so  in- 
variable as  to  attain  the  certainty  of  a  scien- 
tific fact  or  that  it  is  a  matter  of  such 
common  knowledge,  or  so  generally  under- 
stood, as  to  entitle  it  to  recognition  under 
the  theory  of  Judicial  notice; 

The  majority  opinion,  In  discussing  the 
plaintiff's  duties  in  the  deanlng  of  the  trans- 
former, states  that— 

"It  was  unnecessary  to  clean  the  surface  of 
the  copper  wire,  as  the  purpose  of  the  cleaning 
was  to  avoid  tbe  danger  of  short-drcniting  the 
current  over  the  surface  of  the  bashing." 

Tbe  epvldence  was  in  conflict  on  this  point 
There  was  some  testimony  that  it  was  un- 
necessary to  clean  the  wires,  but  the  diief 
operator  at  the  substation  testified  tliat  It 
was  the  practice  to  wipe  tbe  wire,  as  wdl 
as  the  bushing,  and  the  plaintiff  stated  tliat 
such  was  the  practice,  and  that  on  the  occa- 
sion in  question  he  had  been  ordered  by  the 
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cbief  operator  to  clean  the  wire.  It  seems 
to  me,  from  tbls  state'  of  the  evidence,  that 
the  Jury  may  have  found  that  It  was  custom- 
ary to  clean  the  wire,  or,  at  any  rate,  that 
the  plaintltr,  In  cleaning  It,  acted  under  the 
Instructions  of  one  In  authority. 

I  am  particularly  impressed  by  the  evi- 
dence from  which  the  jury  may  have  decided 
that  the  Injury  was  the  result  of  a  false 
policy  of  economy  in  falling  to  erect  a  Con- 
crete wnll  between  the  station  bus  wires  and 
the  transformer.  The  complaint  alleged  that 
defendant's  attention  had,  prior  to  the  time 
when  plaintiff  was  injured,  been  repeatedly 
directed  to  the  dangerous  proximity  of  the 
22,000-voU  wire.  The  chief  operator  testified 
that,  in  a  conversation  with  defendant's  elec- 
trical engineer,  who  controlled  and  super- 
vised changes  In  substation  construction, 
.said,  referring  to  the  spot,  where  plaintifT 
was  injured: 


"  'We  have  one  awfully  dangeroas  place  to 
work  here,'  and  I  showed  him  this  bus,  how  close 
it  was  to  the  100,000,  and  where  we  had  to  get 
up  in  there  to  work.  •  •  •  I  told  him  it  was 
absolutely  unsafe.  *  •  •  He  says:  'I  know 
it  is  pretty  close.  This  place  Is  not  arranged 
jnst  as  we  would  like  to  have  it,  bnt  we  have 
not  got  money  to  spare  now  to  make  any 
changes.' " 

This  witness  testified  that  be  had  had  sim- 
ilar conversations  with  the  superintendent 
of  substations  and  the  superintendent  of  op- 
erations, both  of  whom  acknowledged  to  him 
that  the  place  was  unsafe,  but  said  that  the 
company  could  not  afford  to  install  safety  ap- 
pliances. As  Mr.  Justice  LENNON  points 
out,  the  expenditure  of  $100  would  have  ren- 
dered the  place  safe.  The  defendant  was 
under  the  duty  of  providing  a  reasonably 
safe  place  for  the  plaintiff  to  work,  and  It 
must  be  Implied  from  the  verdict,  and  the 
order  refusing  to  grant  a  new  trial  on  the 
claim  of  InsuSlciency  of  evidence,  that  the 
defendant  failed  to  perform  this  duty. 
There  Is  nothing  In  tbe  Roseberry  Act  tp  in- 
dicate that  the  term  "];)ersonaI  gross  negll- 
Konce"  implies"  that  actual  knowledge  of  the 
dangerous  condition  of  the  premises  must  be 
brought  to  the  attention  of  the  officers  of  a 
corporation  before  tbe  failure  to  remedy 
such  condition  becomes  the  negligence  of  the 
corporation. 

I  therefore  c«niclude  that  it  cannot  be  held, 
without  Invading  the  province  of  the  jury, 
that,  upon  the  application  of  the  theory  of 
Judicial  notice,  or  otherwise,  "the  plaintiff 
failed  to  establish  that  gross  negligence  upon 
which  his  cause  of  action  was  predicated," 
nor  that  tbe  plaintiff  was  careless  in  wiping 
the  wires,  nor  that  the  defendant  was  not 
guilty  of  personal  gross  negligence  In  falling 
to  provide  a  barrier  between  the  station  bus 
wires  and  the  transformer. 
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(Snpreme  Court  of  California.    Aug.  4,  1020.) 

I.  Bills   and    notes   «=34S9(i)— Complaint    en 
note  unconditional  on  face  need   not  allege 
extrinsic  oondltlon  and  fulflllment. 
In  an  action  to  recover  on  a  note  uncondi- 
tional on  its  face  and  to  foreclose  a  mortgage 
given  to  secure  it,  plaintiff  need  not  allege  the 
existence  or  fulfillment  of  a  condition  to  the 
obligation,  but  if  such  condition  is  pleaded  by 
defendants,  he  may,  under  the  Code  provision, 
that  matter  in  tbe  answer  is  denied,  prove  ful- 
fillment of  the  condition  withoat  variance  from 
his  cause  of  action  as  alleged. 


2.  Executors  and  administrators  €=>227(l)— 
Claim  need  not  state  e;ctrlnslo  condition  to 
liability  on  unconditional  note. 

A  daim  against  a  decedent's  estate  on  a 
note  unconditional  on  its  face  need  not  allege 
the  existence  and  fulfillment  of  an  extrinsic 
condition  to  tbe  liability  of  decedent  on  the 
note. 

3.  Executors  and  administrators  «=>227(l)— 
Claim  need  not  state  facts  with  particularity 
of  complaint. 

A  claim  against  the  estate  of  a  decedent 
need  not,  under  Code  Civ.  Proc.  i  1494,  pre- 
scribing the  requisites  of  snch  a  claim,  state 
tbe  facts  on  which  the  claim  is  based  with  the 
particularity  required  in  complaint  to  recover 
on  those  facts. 

4.  Executors  and  administrators  «=>227(2)  — 
Claim  on  note  to  secure  another  note  need 
not  set  out  secured  note. 

Where  decedent  had  given  a  note  absolute 
on  its  face  to  secure  tbe  payment  of  a  note  by 
third  parties,  the  payee  of  decedent's  note  need 
not  set  out  the  secured  notes  in  the  claim 
against  decedent's  estate,  under  Code  Civ. 
Prnc.  i  1407,  requiring  a  copy  of  an  instrument 
on  which  the  chum  is  founded  to  accompany 
the  claim. 

5.  Appeal  and  error  9=>762— Points  first  ad- 
vanced in  appellant's  reply  brief  need  not  be 
discussed. 

Points  for  reversal,  which  are  advanced  for 
the  first  time  in  appellant's  reply  brief,  need 
not  be  discussed  by  the  Supreme  Coort. 

In  Bank. 

Aiq;)eal  from  Superior  Court,  Ix>s  Angeles 
County;  John  W.  Shenk,  Judge. 

Action  by  Walter  M.  -  Thompson  against 
Frederick  Koeller  and  others.  Judgment  for 
the  plaintiff,  and  defendants  Frederick  Koel- 
ler and  another  appeal.    Affirmed. 

Waldo  M.  York  and  J.  H.  Ryckman,  both 
of  Los  Angeles,  for  appellants. 

Overton,  Lyman  &  Plumb,  of  Los  Angeles, 
for  respondent 

OLNQY,  J.  Tbls  is  an  appeal  by  the  two 
principal  defendants  from  a  judgment  against 
them  foreclosing  a  mortgage  upon  real  prop- 


4=s>For  other  cases  see  same  topic  and  KET-NDHBEB  In  all  Key-Numbered  Dlsesta  and  Indexes 
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erly  giyesi  to  secure  a  note  for  $2,000.  The 
facts  are:  * 

The  note  and  mortgage  were  executed  by 
the  defendant  Frederick  Koeller  and  his 
wife,  Louise  Koeller,  the  latter  of  whom 
sabsequently  died  and  the  administrator  of 
whose  estate,  Walter  H.  -Rlcfaards,  la  the 
other  of  the  appealing  defendants.  The  note 
and  mortgage  by  tbelr  terms  denote  an  al)- 
solute  obligation  to  pay  on  the  part  of  the 
Koellers,  but  were  in  fact  given  as  collateral 
security  for  the  payment  of  certain  notes  of 
third  persons  given  the  plaintiff  for  the  pur- 
chase price  of  certain  tractors  which  such 
persons  were  buying  from  him,  and  whl<^  he 
was  willing  to  sell  to  them  on  credit  secured 
by  the  Koeller  note.  These  notes  were  not 
paid,  and  the  purchasers  of  the  tractors  came 
into  default  upon  them  in  an  amount  in  ex- 
cess of  the  Koeller  note,  with  the  result  that 
the  obligation  of  the  latter,  which  in  Its  in- 
ception was  conditioned  upon  sudi  defkult, 
became  unconditional. 

In  this  situation,  Mrs.  Koeller  having  died, 
the  plaintiff  presented  to  the  defendant  Rich- 
ards as  administrator  of  her  estate  a  claim 
for  the  amount  due  on  the  note,  specifying 
that  the  claim  was  npon  the  note,  a  copy  of 
which  was  attached,  and  that  the  note  was 
secured  by  mortgage,  a  copy  of  which  was 
likewise  attached.  The  dalm,  however,  did 
not  specify  that  the  note  had  been  given  as 
security,  and  in  particular  did  not  set  out 
copies  of  the  notes  for  which  it  was  security. 
The  administrator  neither  allowed  nor  reject- 
ed the  claim,  and  the  statutory  time  for  him 
to  act  having  expired,  the  plaintiff  brought 
the  present  action. 

The  plalntlfTs  complaint  was  in  the  usual 
form  of  a  cMnplalnt  in  a  foreclosure  suit, 
setting  out  the  note  and  mortgage  in  full,  and 
alleging  presents  ti<Hi  of  the  claim  against 
Mrs.  Koeller's  estate.  The  complaint,  how- 
ever, like  the  claim,  did  not  set  out  that  the 
note  had  originally  been  given  as  security. 
The  only  substantial  defense  pleaded  in  the 
defendants'  answers  was  that  the  note  had 
been  so  given,  coupled  with  the  averment  that 
the  notes  of  the  third  persons  evidencing  the 
primary  obligation  to  the  plaintiff  had  been 
discharged.  At  the  trial  the  plaintiff  Intro- 
duced the  note  and  mortgage  in  evidence, 
the  note  being  overdue  by  Its-  terms,  testified 
that  nothing  had  been  paid  upon  It,  and 
rested.  The  defendants  then  proved  that  the 
note  had  been  given  as  collateral  security,  and 
rested.  The  plaintiff  then  sought  to  intro- 
duce evidence  of  the  default  on  the  notes 
which  the  note  in  suit  had  been  given  to  se- 
cure. To  this  the  defendants  objected.  The 
trial  court,  however,  permitted  the  evidence, 
and  at  the  condusion  of  the  trial  found  that 
the  Koeller  note  had  been  given  as  security, 
but  that  default  had  been  made  upon  the 
notes  it  was  given  to  secure  in  an  amount 
larger  than  the  amount  of  the  Koeller  note, 
and  gave  Judgment  for  the  plaintiff.  I 


The  principal  points  made  by  the  defend- 
ants on  appeal  are  two.  It  is  <daimed  first 
that  the  court  should  not  have  permitted  the  . 
plaintiff,  after  the  defendants  had  shown  that 
the  note  in  suit  had  been  given  as  security,  to 
prove  the  default  in  the  obligations  secured. 
The  contention  of  the  defendants  is  not  a 
mere  procedural  one,  as  to  which  there  could 
be  no  reasonable  question,  that  the  court 
'might  not  in  its  discretion  permit  the  plaintiff 
to  reopen  his  case  after  he  had  once  rested. 
Th^r  contention  goes  much  deeper,  and  la 
essentially  that  the  evidence  introduced  made 
out  a  cause  of  action  at  variance  with  that 
alleged  in  the  complaint  The  particular 
point  is  that  the  complaint,  in  alleging  merely 
the  execution  and  maturity  of  the  Koeller 
note  and  that  it  was  unpaid,  without  alleging 
that  it  was  given  as  security,  sets  out  an 
unconditional  obligation,  while  the  proof 
showed  a  conditional  obligation,  that  is,  one 
conditional  in  Its  inception  on  a  default  upon 
the  notes  it  was  given  to  secure. 

The  second  contention  of  the  defendants  is 
based  upon  much  the  same  proposition.  It  la 
that  the  claim  presented  against  the  estate  ot 
Mrs.  Koeller  was  insufficient,  in  that  it,  like 
the  complaint,  failed  to  set  out  that  the  nota 
had  been  given  as  security,  and  in  particular 
failed  to  set  out  copies  of  the  notes  whose 
payment  it  secured. 

In  support  of  both  contentions,  the  defoid* 
ants  rely  upon  Stockton  Savings  Bank  y. 
McCown,  170  Cal.  600,  150  Pac.  9S5.  In 
support  of  the  first,  they  rely  particulaiiy 
upon  the  following  language  from  the  opinloa 
in  that  case: 

"It  needs  no  citation  of  anthority  to  snstain 
the  role  that  in  a  suit  against  a  surety  the  prin- 
cipal obligation  and  its  nonpayment  must  be 
clearly  set  forth  because  the  surety's  liability 
is  only  conditional.  Bat  there  is  ample  author- 
ity  well  illustrated  by  the  following  citations 
[citing  a  number  of  authoritieB]." 

[1]  Now  there  can  be  no  question  as  to  tba 
correctness  of  the  rule  so  laid  down  in  a  case 
where  the  instrument  upon  which  the  snlt 
is  brought  is  by  its  own  terms  condltionaL 
If  such  an  instrument  is  set  forth  in  the  com- 
plaint, or  it  otherwise  appears  from  the  al- 
Ugatlons  of  the  complaint  that  the  obligatioii 
sued  on  was  conditional,  as,  for  example,  if 
It  appear  that  the  note  was  given  as  security, 
the  complaint  plainly  does  not  state  a  caose 
of  action  unless  it  also  alleges  the  happening 
of  the  condition  necessary  on  the  face  of  tbe 
complaint  to  entitle  the  plaintiff  to  recorder. 
None  of  tbe  cases  cited  in  Stockton  Savings 
Bank  V.  McCown  as  authority  for  the  rule 
goes  any  further  than  this. 

But  such  a  rule  has  no  application  whatever 
to  a  case  such  as  the  present,  where  the  in- 
strument sued  on  is  unconditional  )>y  Ita 
terms,  and  the  condition  to  which  it  la  subject 
is  created  by  extrinsic  facts  mtlrely.  In  snidx 
a  case,  although  the  Instmment  may  be  sat 
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oat  In  fun  In  the  complaint,  there  Is  nothing 
to  show  that  the  obligation  is  not  al>soIute, 
and  the  complaint  states  a  good  cause  of 
action.  Ad  a  defense  the  (defendant  may- 
allege  and  show,  as  the  defendants  did  here, 
that  the  obll^tion  was  In  fact  conditional. 
Wh«i  the  defendant  does  this,  however,  be 
does  not  make  oat  a  variance  between  the 
instrument  sued  on  and  the  one  shown  by  the 
proof.  The  instrament  shown  by  the  proof 
is  identical  with  the  one  pleaded.  The  facts 
which  the  defendant  pleads  and  proves  are 
by  way  of  confession  and  avoidance  of  the 
case  alleged  by  the  complaint,  not  by  way  of 
denial  of  it  That  this  is  so  is  demonstrated 
by  the  fact  that  the  defendant  cannot  truth- 
fully deny  the  facts  alleged  in  the  complaint, 
and  in  particniar  the  fact  of  the  execution  of 
the  exact  instrument  sued  upon.  'The  matter 
alleged  in  the  answer,  to  wit,  that  the  obliga- 
tion of  the  Instrument  sued  on  was  condi- 
tional, being  by  way  of  confession  and  avold- 
cnce,  the  plaintiff  might  at  common  law  in 
turn  avoid  the  effect  of  the  matter  so  alleged 
by  the  defendant  by  r^licatlon  or  reply,  al- 
leging that  tbe  condition  set  forth  in  the  de- 
fendant's plea  or  answer  has  in  fact  occurred, 
so  that  the  ezlstoice  of  the  condition  in  the 
first  instance  is  no  longer  a  defense.  Under 
our  system  of  pleading,  there  is  no  replica- 
tion, but  when  new  matter  is  pleaded  in  an 
answer  by  way  of  confession  and  avoidance, 
the  plaintiff  may  by  his  proof  either  take 
Issue  as  to  Its  truth,  or  may  avoid  it  by  the 
showing  of  still  further  facts  which  destroy 
Its  validity  as  a  defense.  This  is  exactly 
what  was  done  in  the  present  case.  The 
plaintiff  proved  the  note  which  was  overdue 
by  Its  terms,  and  that  nothing  bad  been  paid 
on  It.  By  so  doing  he  made  out  a  prima  facie 
case.  The  defendants  did  not  deny  this  or 
controvert  it  in  any  way.  They  showed 
merely  that  payment  of  the  note  was  condi- 
tional because  it  had  been  given  and  accepted 
as  security.  This  was  a  good  defuse,  imless 
there  had  been  a  default  in  the  oUlgation 
secured,  and  ev&ck  then  was  a  good  defense, 
except  to  the  extent  of  such  default.  The 
plaintiff  then  by  way  of  proper  replication  to 
this  defense  showed  that  a  default  on  the 
principal  obligation  had  in  fftct  taken  place, 
and  to  an  extent  in  excess  of  that  sought  to 
be  recovered  on  the  security.  The  ^ect  of 
this  proof  was  to  show,  not  that  the  plaintiff 
was  entitled  to  recover  on  a  different  cause 
of  action  from  that  pleaded  in  his  complaint, 
bnt  that  the  d^ense  which  the  defendants 
pleaded  was  not  a  good  defense,  that  the 
contingency  upon  which  the  defendants  were 
liable  upon  the  note  sued  upon  had  in  fact 
occurred. 

The  identical  questl<m  under  discussion 
was  presented  and  decided  In  McOue  v.  Rom- 
mel, 148  Gal.  639,  S8  Pac.  1000.  There  an 
action  had  been  brought  upon  a  promissory 
note  absolute  by  its  terms,  as  was  the  note 
here.  But  the  obligation  upon  the  note  was 
191  P.-CO 


in  fact  conditional,  since  it  had  been  given 
for  the  last  payment  upon  the  purchase  price 
of  certain  real  property,  and  our  decisions  are 
that  in  such  a  case  it  is  a  condition  precedent 
to  a  recovery  upon  the  note  that  a  deed  to  the 
property  be  tendered  the  vendee.  The  Iden- 
tical point  was  made  that  is  made  here, 
that  the  complaint  should  have  alleged  the 
sale  agreement  so  as  to  show  the  conditional 
character  of  the  obligation  on  the  note,  and 
the  tender  of  a  deed  so  as  to  show  the  hap- 
pening of  the  condition.  Upon  this  point  the 
court  said,  in  language  which  might  well  be 
used  In  deciding  this  case  (148  Cal.  545,  83 
Pac.  1002): 

"On  the  authority  of  Naftzger  v:  Gregg,  99 
Cal.  8S  (33  Pac.  767,  37  Am.  St.  Rep.  23),  it 
is  said  that  the  complaint  is  defective  because 
it  contains  no  averment  of  the  agreement'  of 
sale  and  tender  of  a  deed  in  compliance  with 
its  conditions.  Some  expressions  in  the  opin- 
ion in  that  case  imply  that  a  complaint  upon  a 
promissory  note  in  the  usaal  form,  good  upon 
its  face,  can  be  rendered  defective  by  reference 
to  affirmative  allegations  in  the  answer.  If 
this  were  correct,  the  defendant  in  such  a  case 
wonld,  logically,  be  entitled  to  judgment  upos 
the  pleadings  by  reason  of  allegations  in  the  an- 
swer, which  by  law  are  deemed  controverted 
(Code  Civ.  Proc.  |  462),  and  of  the  truth  of 
which  there  Is  no  evidence.  This  would  be 
contrary  to  long-established  rules  of  pleading 
and  evidence.  The  decision  cannot  be  given 
such  effect.  The  course  of  pleading  and  pro- 
cedure in  such  cases  is  weD  established,  and 
it  was  followed  in  the  case  at  bar.  The  de- 
fendants in  their  answer  alleged  the  execution 
of  the  agreement  .showing  the  concnrrent  con- 
ditions necessary  to  be  performed,  and  alleged 
nonperformance  by  plaintiff.  Upon  the  trial 
plaintiff  introduced  in  evidence  the  note  sued 
on.  This  established  all  the  allegations  of  the 
complaint  upon  which  issue  was  taken,  and  he 
thereupon  rested  his  case.  Without  further 
evidence  be  would  have  been  clearly,  entitled 
to  judgment  for  the  amount  of  the  note.  The 
defendants,  in  support  of  the  affirmative  alle- 
gations of  the  answer,  then  introduced  the 
agreement,  and  proved  that  the  note  was  given 
as  evidence  of  the  debt  for  the  price  of  the 
property.  Naftzger  v.  Gregg  is  perhaps  au- 
thority for  the  proposition  that  upon  this  be- 
ing shown  the  burden  lay  upon  the  plaintiff  to 
prove  an  offer  to  perform  by  tendering  a  con- 
veyance sufficient  to  transfer  the  interest  agreed 
to  be  sold.  This  we  need  not  determine,  for, 
as  above  stated,  the  evidence  of  such  tender 
was  sufficient,  and  upon  this  appeal  it  is  imma- 
terial which  party  introduced  it." 

See,  also,  Bank  of  Paso  Robles  r.  Black- 
bum,  2  Cal.  App.  148,  83  Pac.  262. 

An  examination  of  the  opinion  and  also  of 
the  record  in  Stockton  Savings  Bank  v. 
McGown  shows  that  upon  the  point  under 
discussion  it  is  not  In  conflict  upon  its  facts 
with  McGde  v.  Rommel  and  the  views  we 
have  just  expressed.  The  complaint  set  out 
the  note,  and  as  a  part  of  the  note  a  statement 
written  on  its  face  that  it  was  security  for 
Ute  payment  of  another  note.    There  waa  bo 
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allegation,'  however,  of  a  default  upon  the 
note  secured.  In  other  words,  the  complaint 
set  forth  in  effect  a  conditional  obligation, 
and  failed  to  allege  the  happening  of  the  con- 
dition which  alone  would  entitle  the  plain- 
tiff to  enforce  the  obligation,  and  therefore 
necessarily  failed  to  state  a  cause  of  action. 
But  such  was  not  the  case  here.  Here  the 
complaint  did  state  a  cause  of  action,  and 
the  evidence  which  the  plaintiff  Introduced 
after  the  defendants  bad  rested  was  by  way 
of  proper  replication  In  avoidance  of  the 
defense  made.  The  plaintiff  had  a  positive 
right  to  introduce  .such  evidence,  and  the 
action  of  the  trial  court  in  permitting  him 
to  do  so  must  be  affirmed. 

[2]  Upon  the  second  point  made  by  the 
defendants,  that  the  claim  presented  against 
Mrs.  Koeller's  estate  failed  to  state  that  it 
was  upon  a  note  given  as  security  or  to  set 
out  a  copy  of  the  notes  secured  by  it,  the 
reliance  of  the  defendants  is  also,  as  we  have 
stated,  upon  the  authority  of  Stockton  Sav- 
ings Bank  v.  McCown.  And  upon  this  point 
we  can  see  no  distinction  between  It  and  the 
present  case.  The  very  point  of  the  decision 
there  was  tliat,  where  a  claim  is  presented 
against  an  estate  upon  a  note  given  as  se- 
curity for  another  note,  the  claim  must  con- 
tain a  copy  of  the  latter  as  well  as  the  first. 
The  claim  in  the  present  case  is  of  Just  that 
character,  and  did  not  contain  copies  of  the 
notes  secured.  The  decision  goes  upon  the 
principle,  which  it  declares,  that — 

"The  rule  witii  reference  to  the  presentation 
of  claims  is  as  rigid  as  the  rule  of  pleading  ap- 
plying to  a  complaint." 

Now,  in  the  first  place,  it  Is  evident  upon  a 
brief  consideration  that  the  rule  actually  ap- 
plied In  Stockton  Savings  Bank  v.  McCown 
is  even  stricter  than  the  rule  it  states.  It 
was  not  necessary  for  a  valid  complaint  in 
that  case  that  it  set  out  a  copy  of  the  note 
for  which  the  note  sued  on  was  given  as  se- 
curity, or  even  to  state  its  terms  with  any 
particularity.  The  only  bearing  of  that  note 
on  the  case  was  on  the  point  of  a  default  hav- 
ing occurred  upon  it,  so  that  the  condition 
upon  .which  the  note  in  suit  was  payable  had 
in  f&ct  occurred.  When  the  decision  requires 
a  copy  of  the  note  secured,  as  well  as  of  the 
note  on  which  the  claim  is  based,  to  be  at- 
tached to  the  claim,  it  requires  more  than 
would  be'  required  of  a  complaint,  and  goes 
further  than  the  principle  upon  which  it 
proceedSt  tba.t  the  sufficiency  of  a  claim  Is  to 
be  tested  by  the  rules  as  to  the  sufficiency  of  a 
pleading,  and  is  in  fact  at  variance  with  and 
opposed  to  that  principle. 

[3]  In  the  second  place,  that  principle  is 
Itself  opposed  to  repeated  statements  by  this 
court  upon  the  very  point  In  PoUitz  v.  Wick- 
ersham,  160  CaL  238,  200,  88  Pac.  9U,  916, 
it  is  said: 

"It  is  not  required  that  a  daim  against  an 
estate  should  state  the  facta  with  all  the  pre- 


I  ciseness  and  detail  required  in  a  complaint,  and 
I  the  sufficiency  of  such  a  claim  is  not  to  be  test- 
i  ed   by   the   rules   applicable  to   pleadings.     It 
i  should  of  course,  as  said  in  McGrath  v.  Car- 
!  ron,  110  Cal.  79,  83  (42  Pac.  466),  'suffident- 
j  ly  indicate  the  nature  and  amount  of  the  de- 
mand to  enable  the  executor  and  judge  in  pro- 
bate  to  act  advisedly   upon  it,'   and  ttiis,  we 
thinic,  the  claim  in  question  did." 

In  Ellzalde  v.  Murphy,  163  Cal.  681,  6S9, 
126  Pac.  978,  081,  the  clahn  as  presented 
was  anything  but  sufficient  as  a  complaint, 
but  the  court  said: 

"The  purpose  of  presenting  a  claim  is  to  ad- 
vise the  party  against  whom  the  claim  is  pre- 
sented of  its  nature.  The  Code  nowhere  defines 
the  precise  form  of  such  a  claim.  Code  Civ. 
Proc.  f{  149.3,  1497,  1502.  In  PoUiti  v.  Wick- 
ersham,  ISO  Cal.  238  (88  Pac.  911),  it  is  said: 
'A  claim  against  an  estate  is  not  required  to 
state  the  facts  with  all  the  preciseness  and 
detail  required  in  a  complaint,  and  its  suffi- 
ciency is  not  to  be  tested  by  the  rules  of 
pleading.'  Assuming  that  the  presentation  of 
a  claim  against  the  estate  of  Marre  was  nec- 
essary under  the  circumstances  here  shown, 
we  are  clear  that  the  claim  which  was  in  fact 
presented  was  sufficient  to  comply  with  the  law. 
to  convey  notice  of  the  nature  of  the  claim,  of 
the  circumslances  out  of  which  it  grew,  and  its 
approximate  amount,  which  manifestly  was  all 
that  could  be  stated." 

The  spirit  of  these  decisions  at  least  also 
appears  In  the  opinion  denying  rehearing  in 
Ragglo  V.  Palmtag,  155  CaL  797,  806,  103  Pac. 
312,  and  the  rule  they  lay  down  was  agaiu 
expressly  stated  in  Western,  etc.,  Co.  v.  Lock- 
wood,  166  Cal.  185,  196,  135  Pac.  496,  501, 
thus: 

"It  is  claimed  that  the  complaint  does  not 
state  a  cause  of  action,  in  that  it  does  not  show 
the  presentation  of  a  proper  claim  against  the 
estate  of  deceased.  No  objection  in  this  regard 
was  made  until  long  after  the  commencement  of 
this  action,  and  until  long  after  the  time  for 
the  presentation  of  claims  had  expired.  We 
think  that  there  is  no  force  in  the  claim  so 
made.  To  our  minds,  the  claim  presented  was 
based  upon  the  cause  of  action  here  asserted, 
and  sufficiently  showed  the  nature  of  plaintiff's 
demand  to  give  the  executors  such  information 
as  was  necessary  to  enable  them  to  act  upon  it 
advisedly.  It  is  not  fatal  to  such  a  claim,  es- 
pecially in  the  absence  of  a  demand  for  fur- 
ther particulars,  that  it  is  not  drawn  with  the 
precision  which  would  render  a  complaint  good 
against  a  special  demurrer." 

None  at  these  decisions  is  referred  to  In 
Stockton  Savings  Bank  v.  MoCown,  and  ap- 
parently were  not  called  to  the  attention  of 
the  court.  In  the  subsequent  case  of  DooUtfle 
V.  McConnell,  178  Cal.  697,  705,  174  Pac  305, 
the  court  again  repeats  their  language  as 
stating  the  eetabUshed  law  of  the  state,  and 
makes  no  reference  to  Stockton  Savings  Bank 
V.  McCowh.  Now  that  the  question  Is  before 
us  again,  we  can  but  ccmclnde  that  the  rule 
of  the  decisions  mentioned  Is  In  truth  the 
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established  law  of  the  state,  and  that  Stock- 
ton Savings  Bank  T.  McCown  should  be  over- 
rnled  as  contrary  thereto.  This  conclnslon  Is 
strengthened.  If  possible,  by  the  fact  that  this 
rule  is  In  accord  with  the  requirements  of  the 
Code,  while  that  of  Stockton  Savings  Bank  y. 
McCown  Is  not  The  whole  matter  of  the 
presentation  of  claims  against  the  estates  of 
decedents  Is  purely  statutory  and  dependent 
upon  the  Code  provisions,  and  there  Is  not  a 
word  in  the  Code  to  the  effect  that  a  claim 
against  an  estate  should  set  forth  the  facts 
npon  which  it  is  based  with  the  precision  and 
detail  of  a  pleading.  In  fact,  as  was  said  In 
Thompson  v.  Oroia,  134  Cal.  26,  29,  66  Pac. 
24,25: 

"Not  even  the  particulars  of  a  claim  already 
due  and  not  contingent  [the  plaintiff's  claim 
here  was  of  that  character]  are  required  to  be 
set  out  by  the  provisioDs  of  the  section  dted" 
(section  1494,  Code  CSv.  Froc,  prescribini^ 
the  requisiteB  of  a  claim). 

[4]  The  object,  indeed,  of  requiring  the  pre- 
sentation of  claims  Is  very  ditterent  from  the 
object  of  a  pleading  in  a  contested  matter. 
As  stated  in  Preston  v.  Knapp,  85  Cal.  569, 
561.  24  Pac.  811,  812,  it  is  "to  save  to  estates 
of  deceased  persons  the  costs  and  expenses  of 
useless  suits,  suits  to  recover  what  would  have 
been  allowed  and  paid  by  the  executor  or 
administrator  without  tndt"  To  subserve 
tills  object,  both  the  Cbde  and  our  decisions 
require.  In  the  language  of  McUrath  v.  Car- 
roll, 110  Cal.  79,  83,  42  Pac.  466,  468,  quoted 
In  Pollltz  V.  Wickersbam,  supra,  and  repeated 
in  efCect  in  Elizalde  v.  Murphy,  supra,  and 
Western,  etc.,  Co.  v.  Lockwood,  supra,  that 
the  claims  "sufficiently  indicate  the  nature 
and  amount  of  the  demand  to  enable  the  ex- 
ecutor and  judge  in  probate  to  act  advisedly 
upon  it"  If  a  claim  meets  this  general  re- 
quirement. It  Is  sufficient,  unless  it  fails  to 
meet  some  particular  requirement  of  the  Code. 
There  are  a  number  of  such  requlremeuls, 
such,  for  example,  as  that  prescribing  the 
character  of  afBdavit  by  wlilch  the  claim 
must  be  supported,  but  the  only  one  material 
here  is  the  provision  of  section  1497,  Code  of 
Civil  Procedure,  that  "if  the  claim  be  founded 
on  •  •  •  an  •  •  *  instrument,  a 
copy  of  such  instrument  must  accompany  the 
claim."  It  has  been  held  that  if  this  provi- 
sion Is  not  complied  with,  a  claim  founded  (m 
a  written  instrument  is  defective.  Instate  of 
Turner,  128  CaL  390,  60  Pac.  967.  In  the 
presmt  case,  as  we  have  stated,  copies  of 
the  note  and  mortgage  executed  by  Mrs.  Koel- 
ler  were  attached  to  the  claim  against  her  es- 
tate. The  question  is,  Should  there  also  have 
been  attached  copies  of  the  notes  which  her 
note  and  mortgage  were  given  to  secure?  It 
seems  to  us  that  it  hardly  requires  argument 
to  show  that  the  claim  against  Mrs.  Koeller's 
estate  is  not  "founded,"  as  that  word  Is  used 
In  the  Code,  on  the  notes  of  third  persons 


which  she  never  executed,  but  upon  her  own 
note,  which  she  did  execute.  Putting  it  sno- 
cinctiy,  it  may  be  said  tliat,  while  Mrs.  Eoei- 
ler  was  liable  through  her  own  note  for  the 
notes  secured  thereby,  she  was  certainly  not 
Hable  on  them.  The  liabilities  on  the  two ' 
are  quite  distinct  and  run  against  different 
parties,  and  the  liability  of  Mrs.  KoeUer  was 
founded  («  her  own  note,  and  not  on  notes 
to  which  slie  was  not  a  party,  even  though 
her  note  was  given  to  secure  those.  The  claim 
against  her  estate  was  therefore  not  deficient 
In  not  setting  out  copies  of  those  notes. 

[6]  There  are  a  number  of  other  points  be- 
cause of  which  the  defendants  and  appellants 
ask  for  a  reversal.  They  are  all,  however,  of 
a  minor  character,  and  advanced  for  the  first 
time  in  the  appellants'  r^ly  brief.  In  view  of 
this  latter  circumstance  (Phelps  v.  Mayers, 
126  CaL  549,  58  Pac.  1048;  Hibemla,  etc.. 
Society  V.  Famham,  153  Cal.  578,  96  Pac.  9, 
126  Am.  St  Rep.  129),  we  feel  under  no  neces- 
sity for  discussing  them  further  than  to  say 
that  we  have  looked  at  them  and  find  none 
of  them  good  ground  for  reversal. 

Judgment  affirmed. 

We  concur:  ANQEUiOTTI,  0.  J.;  SHAW, 
J.;  WILBUR,  J.;  LENNON,  J.;  IAWU)R, 
J.;  SIX)ANE,  J. 


(183  Cal.  M») 
SOUTHERN  PACIFIC  LAND  CO.  v.  SAN 
DIEGO  COUNTY.     (L.  A.  5772.) 

(Supreme  Court  of  California.    Aug.  13,  1920.) 

1.  Taxation  9=>543(6)— Complaint  In  aotion  to 
recover  taxes  paid  under  protest  held  snlll* 
oient. 

A  complaint,  under  Pol.  Code,  {  3819,  ta 
recover  taxes  paid  under  protest  alleging  plain- 
tiffs  land,  worth  80  cents  an  acre,  was  assess* 
ed  at  $1.50  per  acre,  also  a  systematic,  willful, 
and  intentional  undervaluation  of  the  lands  of 
others,  and  their  assessment  at  not  to  exceed 
25  per  cent  of  true  value,  and  that  the  board  of 
supervisors,  sitting  as  a  board  of  equaliza- 
tion, by  competent  evidence  without  snbstantlal 
contradiction,  had  full  knowledge  of  such  facts, 
and  arbitrarily  refused  to  equalize  plaintiff's 
aasessment  with  the  others,  held  to  state  a 
cause  of  Sction,  when  construing  the  allega- 
tions UberaUy  with  a  view  to  substantial  jus- 
tice, as  required  under  a  general  demurrer  by 
Code  Civ.  Proc  t  452. 

2.  Taxation  «=>537— Willful  refusal  te  reduce 
excessive  valuation  heM  fraud  entitling  plain- 
tiff to  reeover  excess  tajtes  paid. 

Where  plaintiff's  property  was  assessed  at 
nearly  twice  its  real  value,  while  other  prop- 
erty was  assessed  in  pursuance  of  a  syste- 
matic, willful  scheme,  at  not  to  exceed  26  per 
cent,  of  its  real  value,  which  was  shown  to  th« 
board  of  equalization  by  evidence  without  sub- 
stantial contradiction,  the  board  should  have 
reduced  plaintiff's  valuation  and  its  willful  r»- 
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faaal  would  seem  to  constitute  "fraud"  or  aome- 
tbing  "equivalent  to  fraud,"  entitling  plaintiff 
to  recovery  under  Pol.  Code,  |  3819,  for  excess 
taxes  paid  under  protest 

In  Bank. 

Appeal  frora  Superior  Conrt,  Ban  Diego 
County;   C.  N.  Andrews,  Judge. 

Action  by  the  Southern  Pacific  Land  Com- 
pany against  the  County  of  San  Diego.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed  and  remanded. 

Henly  O.  Booth,  of  San  Francisco,  for  ap- 
pellant 

W.  F.  'Scbnermeyer,  DIst.  Atty.,  and  H.  V. 
Mather,  Deputy  Dlst  Atty.,  both  of  San 
Diego,  for  respondent. 

AKOBLLOTTI,  C.  J.  This  Is  an  action 
brought  under  section  3819,  Political  Code,  to 
recover  taxes  for  the  year  1917-18  paid  by 
plaintiff  under  protest.  A  general  demurrer 
to  plaintiff's  complaint  'was  sustained,  and 
Judgment  was  thereupon  entered  for  defend- 
ant   Plaintiff  appeals  from  such  Judgment 

[1]  The  theory  of  the  complaint  Is  that  the 
assessment  of  plaintiff's  lands  in  said  coun- 
ty upon  which  the  tax  was  based  was  In 
part  void,  because  the  property  was  delib- 
erately assessed  at  considerably  more  than 
its  actual  cash  value,  while  all  other  property 
in  the  county  was  assessed  systematically  at 
not  exceeding  26  per  cent  of  Its  actual  cash 
value.  According  to  the  allegations  of  the 
complaint,  plaintiff  paid  the  whole  tax  under 
protest  that  the  portion  of  the  assessment  in 
excess  of  a  valuation  of  $17,790  was  illegal 
and  void,  and  this  action  was  duly  boought  to 
recover  the  alleged  tax  paid  on  such  excess 
valuation. 

The  complaint  alleges  the  assessment  of 
plaintllTs  lands  on  the  assessment  book  for 
the  year  1917-18  at  the  uniform  valuation  of 
$1.50  per  acre,  "irrespective  of  the  propor- 
tion of  fair  cash  value  borne  by  said  lands 
to  each  other  regarding  said  lands  as  parcels 
by  government  subdiTisions,"  and  that  the 
same  were  not  at  any  time  mentioned  in  the 
complaint  "of  a  value  In  excess  of  80  cents 
per  acre,  treating  said  lands  as  an  entirety." 
It  farther  alleged  due  application  by  plaintiff 
to  the  board  of  supervisors  of  the  county  sit- 
ting as  a  board  of  equalization  for  a  reduc- 
tion in  the  valuation,  and  the  denial,  after 
hearing,  of  such  applicaUim.  It  was  further 
alleged,  "that  it  is  true  and  It  was  shown  to 
said  board  of  equalization  by  competent  evi- 
dence without  substantial  contradiction"  that 
at  the  time  said  lands  and  all  other  lands  la 
the  county  were  assessed  and  equalized  for 
the  flscal  ye«r  1917'-18,  there  existed  "a  sys- 
tematic, willful  and  Intentional  undervalua- 
tion of  lands  assessable  by  the  county  for 
tho  purpose  of  assessment  upon  the  said 
county  assessment  roll,  said  undervaluation 
being  at  a  percentage  of  true  value,  not  to 


exceed  twenty-flve  per  cent  (25%)  for  said 
fiscal  year  1917-18";  "that  the  assessment 
and  the  equalization  of  said  lands  [plaintiff's 
lands]  were  eadi  made  arbitrarily  and  capri- 
ciously and  without  regard  to  their  value, 
and  without  regard  to  and  greatly  in  excess 
of  said  ratio  of  twenty-five  per  cent  (^%) 
BO  willfully.  Intentionally,  and  systematical- 
ly adopted";  and  "that  said  board  of  super- 
visors did  not,  as  such  board  of  equalization, 
during  said  month  of  July,  1917,  or  at  all, . 
change  said  ratio  of  not  to  exceed  twenty-flve 
par  cent  (26%)  so  systematically,  wlUfnUy, 
and  intentionally  adopted  and  carried  out" 
nor  change  '^e  assessment  made,  as  afmre- 
sald,  by  said  county  assessor,  and  shown  on 
said  assessment  book,  so  as  to  equalize  the 
said  assessment  on  said  plain tUTs  lands  with 
the  remaining  assessments  In  said  county." 
It  was  further  alleged  that  such  order  deny- 
ing plalntifTs  application  "was  made  with 
full  Icnowledge  of  all  the  facts  hereinbefore 
pleaded,  and  was  made  arbitrarily  and  ca- 
priciously, and  without  regard  to  said  facts, 
and  in  disregard  of  the  evidence  then  before 
said  board  showing  said  facts,  which  evidence 
was  without  substantial  conflict  or  contradic- 
tion." 

Construing  these  allegations  liberally,  with 
a  view  to  substantial  Justice  between  the  par- 
ties, which  we  are  required  to  do  as  against 
a  general  demurrer  (section  452,  Code  Civ. 
Proc),  they  substantially  state  the  following 
case:  PlaintiCfs  lands  in  San  Diego  county 
had  an  average  value  ot  not  to  exceed  80 
cents  per  acre,  and  were  assessed  upon  the 
assessment  roll  at  a  uniform  valuation  of 
$1.60  per  acre.  At  the  time  of  this  assess- 
ment there  existed  in  the  county  "a  systemat- 
ic, willful  and  Intentional  Undervaluation  of 
lands  •  •  •  for  the  purpose  of  assess- 
ment upon  the  •  •  •  county  assessment 
roll,  at  a  percentage  of  true  value  not  to  ex- 
ceed 25  per  cent"  TMa  scheme  was  carried 
Into  effect  on  the  assessment  roll  for  the  year 
with  regard  to  the  lands  other  than  plain- 
tiff's. All  these  matters  were  made  to  appeal; 
to  the  board  of  supervisors  sitting  as  a  board 
of  equalization,  "by  competent  evidence  with- 
out substantial  contradiction,"  and  "without 
substantial  conflict  or  contradiction;"  but  said 
board,  with  full  knowledge  of  all  such  facts 
and  without  regard  thereto,  arbitrarily  re- 
fused to  equalize  the  assessment  on  plaintiff's 
lands  with  the  remaining  assessments. 

Taking  these  to  be  the  facts,  as  we  must 
for  the  purposes  of  the  demurrer,  we  are  sat- 
isfied it  must  be  held  that  plaintiff  has  stat- 
ed a  good  cause  of  action.  We  do  not  under- 
stand it  to  be  disputed  that  as  said  by  the 
Supreme  Court  of  the  United  States  In  Sun- 
day Lake  Iron  Co.  V.'  Township  of  Wakefield, 
247  tJ.  S.  350,  38  Sup.  Ct  495,  62  L.  Ed.  1154. 
"it  must  be  regarded  as  settled  that  inten- 
tional systematic  undervaluation  by  state  of- 
ficials of  other  taxable  property  In  the  same 
dasa  contravenes  the  constitutional  right  of 
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one  taxed  upon  tbe  full  value  of  his  pioper- 1  It  seems  to  ua  that  In  such  a  situation  there 
ty."  This  statement  flnde  ample  support  In  I  is  to  be  found  the  "something  equivalent  to 
the  authorities,  and  was  recognized  by  this  fraud"  that  it  was  said  In  Los  Angeles  Gas 
court  in  L.  A.  Gas  &  Electric  Co.  v.  County  &  E.  Co.  v.  County  of  Los  Angeles,  supra, 
of  Los  Angeles,  162  CaL  164,  168,  121  Pac.  i  might  entitle  the  taxpayer  to  relief  in  the 


384,  386,  where  we  said: 

"This  -is  aa  true  where  tbe  injuripos  effect 
M>  produced  is  caused  by  inequality  of  valua- 
tion as  by  any  other  cause,  for,  as  said  in  Jud- 
son  on  Taxation,  p.  606,  It  is  obvious  that 
where  taxation  is  upon  property  tliat  requires 
valuation,  inequality  of  taxation  Is  produced  .aa 
surely  by  inequality  of  valuation  as  by  inequal- 
ity of  the  rate  of  tax.' " 

[2]  It  must  be  conceded,  of  course,  that  it 
Is  thoroughly  settled  In  this  state  that  to  our 
county  boards  of  equalization  has  been  con- 
fided the  duty  of  determining  "the  value  of 
tbe  property  under  consideration  for  assess- 
ment purposes  upon  such  basis  as  is  used  in 
regard  to  other  property  so  as  to  make  all 
the  assessments  as  equal  and  fair  as  Is  prac- 
ticable," and  that  in  discharging  tills  duty 
"the  board  is  exercising  Judicial  functions, 
and  its  decision  as  to  the  value  of  the  prop- 
erty and  the  fairness  of  the  assessment  so 
far  as  amount  is  concerned  constitutes  an  in- 
dependent and  conclusive  judgment  of  the 
tribunal  created  by  law  for  the  determina- 
tion of  that  question,"  adjudicating  necessa- 
rily that  "tbe  property  is  assessed  at  the 
same  value  proportionately  as  all  the  other 
property  in  the  county,"  and  that  this  adjudi- 
cation "cannot  be  avoided  unless  the  board 
has  proceeded  arbitrarily  and  in  willful  dis- 
regard of  the  law  intended  for  their  guidance 
and  control,  with  the  evident  purpose  of  Im- 
posing unequal  burdens  upon  certain  of  the 
taxpayN's,  •  •  •  or  unless  there  be 
something  equivalent  to  fraud  in  the  actl(Hi 
of  the  board,"  and  that  "mere  errors  in  hon- 
est Judgment  as  to  the  value  of  the  property 
win  not  obviate  the  binding  effect  of  the  con- 
clusion of  tbe  board."  Los  Angeles  Gas  & 
B.  Co.  V.  County. of  Los  Angeles,  supra.  In 
this  case,  however,  tbe  complaint  suhstantial- 
ly  charges  that  the  property  of  plaintiff  was 
assessed  at  neaily  twice  its  real  value,  while 
tbe  other  property  In  the  county  was  assessed. 
In  pursuance  of  a  "systematic,  willful,  and 
Intentional"  scheme  to  so  do,  at  not  to  ex- 
ceed 25  per  cent,  of  its  real  value,  and  that 
all  this  was  Shown  to  the  board  of  equallm- 
tlon  by  evidence  without  substantial  contra- 
dlctlon  or  conflict,  which  means,  of  course, 
that  there  was  no  evidence  sufficient  to  give 
lawful  support  for  a  conclusion  to  the  con- 
trary, and  that  the  board  "with  full  knowl- 
edjre"  of  these  facts,  and  "without  regard  to 
said  facts,  and  in  disregard  of  tbe  evidence, 
arbitrarily  denied  plalntlfrs  application  for 
relief."  In  other  words,  the  tM>ard  of  equaliza- 
tion, with  the  facts  alleged  proven  before 
them,  and  with  full  knowledge  of  the  exist- 
ence of  those  facts,  refused  to  take  any  ac- 
tion other  than  to  deny  plaintiff's  application. 


courts,  regardless  of  the  denial  of  his  appli- 
cation by  tbe  board  <yt  equalization. 

It  is  not  claimed  that  there  was  any  actual 
fraud  in  tbe  sense  that  there  was  any  cor- 
rupt intent  on  the  part  of  the  board.  Indeed, 
the  complaint  alleges  that  a  majority  of  the 
members  voting  for  tbe  denial  of  the  appli- 
cation stated  at  the  time  that,  while  the  as-' 
sessment  was  unjust,  they  deemed  it  proper 
for  the  validity  of  tbe  assessment  to  be  set- 
tled by  the  courts.  But,  according  to  the  al- 
legations of  the  complaint,  there  was  a  delib- 
erate refusal  by  tbe  board  to  so  adjust  tbe 
assessment  values  that  plaintlfTs  lands  would 
be  assessed  upon  the  same  basis  of  valuation 
as  tbe  other  lands  in  the  county,  the  members 
knowing  that  as  tbe  assessment  stood  it  wa« 
not  upon  the  same  basis,  plalntiiTs  lands 
being  assessed  at  nearly  double  their  value, 
while  the  other  lands  in  tbe  county  were  as- 
sessed at  only  one-quarter  of  their  value. 
With  this  knowledge  It  was  tbe  plain  duty  of 
tbe  board  to  so  reduce  {riaintilTs  assessment 
valuation  that  Its  lands  would  be  assessed 
upon  the  same  basis  of  valuation  as  all  the 
other  property  In  the  county,  provided  that 
basis  was  allowed  to  remain  for  such  other 
property.  Its  willful  refusal  to  do  this,  not- 
withstanding its  imowledge  of  the  facts, 
would  seem  to  constitute  "fraud,"  or  '■some- 
thing equivalent  to  fraud,"  within  tbe  mean- 
ing of  those  terms  as  used  in  the  decisions 
relative  to  review  of  the  action  of  assessing 
officers,  entirely  regardless  of  the  motive  ac- 
tuating the  members  of  the  board.  Tbe  effect 
of  this  refusal  to  perform  this  duty  was  to 
allow  an  assessment  to  remain,  which,  in  tbe 
words  of  tbe  Supreme  Court  of  the  United 
States  in  Greene  v.  L.  &  I.  B.  H.  Co.,  244  U. 
S.  499,  S19,  37  Sup.  Ct  673,  61  L.  Kd.  1280, 
Ann.  Cas.  1917B,  88,  constituted  "a  fraud  up- 
on the  fully  assessed  property" — In  this  case 
upon  the  more  than  fully  assessed  property. 
An  entirely  different  situation  would  be  pre- 
sented here,  if  the  complaint  did  not  show 
that  the  board  bad  denied  plalntUTs  applica- 
tion with  full  knowledge  of  all  the  facts  al- 
leged. 

We  are  satisfled  that  tb»  facts  alleged,  if 
proved,  would  require  a  conclusion  that  the 
assessment  of  plalntUTs  lands  was  Invalid 
to  tbe  extent  claimed,  and  that  plaintiff's 
remedy  was. that  given  by  section  3819,  Politi- 
cal Code,  viz.  payment  of  the  invalid  tax  un- 
der protest  and  an  action  to  recover  the  same 
within  tbe  time  specified  therein.  This,  as 
we  have  already  noted,  is  such  an  action.  It 
follows,  from  what  we  have  said,  that  the 
demurrer  should  have  been  overruled,  .with 
leave  to  defendant  to  answer. 

Tbe  Judgment  Is  reversed,  and  tbe  causa 
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remanded   for  proceedings   not  inconsistent 
with  the  views  herein  expressed. 

We   concur:      SHAW,   J.;     WILBUR,    J.; 
LBNNON,  3.;   OLNET,  J.;   LAWLOR,  J. 


(US  CaL  Ut) 

Application  of  HERMAN. 

Appoal    of    HARBISON. 

(L.  A.  6147.) 

(Snpreme  Conrt  of  California.    June  14, 1920.) 

1.  Action  ^=320— Preceading  for  estaliMshnient 
of  newspaper  as  eno  of  general  olronlation  a 
"special  proceeding." 

A  proceeding  by  a  publisher  of  a  newspa- 
per to  have  its  standing  as  one  of  general  cir- 
culation, as  defined  in  Pol.  Code,  |  4460,  ascer- 
tained and  established,  is  a  "special  proceed- 
ing" within  Code  Civ.  Proc.  f  23,  and  not  an 
"action"  as  defined  by  section  22. 

[Bid.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Action; 
Special  Proceeding.] 

2.  Nowspapers  4s»t(5)— Saprenia  Conrt  has 
Jnrlsdiotlon  of  appeal  In  speolal  proceeding 
for  establishment  of  standing  of  newspaper. 

Under  Const,  art.  6,  S  4,  an  appeal  lies  to 
the  Supreme  Court  from  judgment  in  a  spe- 
cial proceeding  by  a  publisher  of  a  newspaper  to 
have  ita  standing  as  a  paper  of  general  cir- 
culation, as  defined  in  PoL  Code,  |  4480,  ascer- 
tained and  established. 

3.  Appeal  and  error  ®=>i5i  (2)— Contestant  of 
newspaper  publisher's  application  for  estab- 
lishment of  paper  as  one  of  general  circula- 
tion entitled  to  appeal. 

Contestant  of  newspaper  publisher's  ap- 
plication to  have  its  standing  as  one  of  gener- 
al circulation,  as  defined  in  Pol.  Code,  |  4460, 
ascertained  and  established,  held  a  proper  par- 
ty to  the  proceeding,  and  one  aggrieved  by 
judgment  for  the  publisher  entitling  him  to  ap- 
peal, though  without  pecuniary  interest,  in  view 
of  sections  445a-4462. 

4.  Appeal  and  error  «=>843(2)— Point  Of  nn- 
constitutlonality  of  statute  not  involved  in 
case  will  not  bo  oonsldered. 

Question  whether  a  valid  judgment  render- 
ed in  a  proceeding  to  have  the  standing  of  a 
newspaper  as  one  of  general  circulation  within 
Pol.  Code,  I  4460,  established,  is  conclusive  or 
prima  facie  evidence  of  status  of  newspaper 
when  in  a  future  action  the  sufficiency  of  publi- 
cation of  notice  or  process  is  controverted 
cannot  arise  on  appeal  by  contestant  of  the  pub- 
lisher's application  for  establishment  of  stand- 
ing of  paper;  point  whether  provisions  of  sec- 
tion 4462  for  such  establishment  are  consti- 
tutional being  abstract. 

6k  Newspapers  ®=>l  (5)— Determination  by  su- 
.    perier  court  that  ovidenoe  shows  newspaper 

one  of  geneAU  circulation  conclusive  unless 

unsupported. 
Under  Pol.  Code,  |  4462,  it  is  for  the  su- 
perior coui^  on  the  publisher's  application  to 


determine  from  the  evidence  whether  a  publica- 
tion is  a  newspaper  of  genersl  circulation  as 
defined  in  section  4460,  a  determination  which  is 
conclusive  on  appeal  unless  it  appears,  as  a 
matter  of  law,  the  evidence  is  insufiScient  to 
support  the  finding. 

[Ed.  Note.— For  other  definidons,  see  Words 
and  Phrases,  Second  Series,  Newspaper  of 
Oeneral  Circidatlon.] 

6.  Newspapers  ®=>3  (2)— Newspaper  held  not 
for  dissemination  of  Intelligence  of  general 
Charaeter;  "newspaper  of  general  circula- 
tion," 

Newspaper  published  at  a  county  seat  held 
not  for  the  dissemination  of  local  or  telegraphic 
news  and  intelligence  of  a  general  character, 
so  that  the  contents  did  not  come  within  the 
description  of  Pol.  Code,  {  4460,  defining  news- 
papers of  general  drculation  for  the  purposes  of 
publication  of  notices  and  official  advertising. 

7.  Newspapers  «s>3(2)  —  What  Legislators 
meant  by  "newspaper  of  general  circulation." 

By  the  term  "newspaper  of  general  circu- 
lation," as  used  in  Pol.  Code,  {  4460,  the  Legis- 
lature had  in  view  a  publication  to  which  the 
general  public  would  resort  to  be  informed  of 
the  news  and  intelligence  of  the  day,  editorial 
opinion,  and  advertisements,  to  render  it  proba- 
ble that  notices  or  official  advertising  published 
therein  would  reach  the  public. 

8.  Newspapers  «=>3(5)— "Bona  tide  subscrip- 
tion list  of  paying  subscribers"  to  newspaper 
of  general  circulation  defined. 

The  term  "bona  fide  subscription  list  of 
paying  subscribers,"  as  used  in  Pol.  Code,  { 
4460,  specifying  the  requirements  of  a  newspa- 
per of  general  circulation  for  the  publication 
of  notices  and  official  advertising,  means  a  real, 
actual,  genuine  subscription  list  containing  only 
the  names  of  tbose  paying  in  good  faith  regu- 
larly for  their  subscriptions,  the  assumption, 
in  the  absence  of  legislative  specification  of 
numbers  of  subscribers  required,  being  that  it 
meant  the  words  "bona  fide''  were  to  be  talcen 
according  to  common  acceptation. 

9.  Newspapers  iS=33(S)  —  Newspaper's  list  a 
"bona  fide  subscription  list  of  paying  sob- 
scribe  rs." 

List  of  subscribers  to  county  seat  newspa- 
per, including  banks,  creameries,  produce  mar- 
kets, and  others,  some  25  subscribers  in  vari- 
ous lines  of  business,  the  paper  having  circu- 
lation in  a  number  of  towns  and  cities,  held  a 
"bona  fide  subscription  list  of  paying  subscrib- 
ers" as  required  by  Pol.  Code,  }  4460,  to  ren- 
der the  newspaper  one  of  general  drculation 
for  the  publication  of  notices  and  official  ad- 
vertisements. 

10.  Newspapers  «=»3  (2)— County  seat  Mwsp«. 
per  held  one  devoted  to  Interest  of  and  pab- 
llshed  for  partloular  elass;  "newspapw  mf 
general  circulation." 

Newspaper  published  at  county  seat  JkeM 
one  devoted  to  the  interest  and  published  for 
the  entertainment  of  a  particular  class,  so  as 
not  to  be  one  of  general  circulation  for  tbe 
publication  of  notices  or  official  advertiBements 
as  defined  by  Pol.   Code,  {  4460,  though  cir- 
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colkted  in  a  namber  of  etttes  and  towns  through 
three  counties,  and  among  at  least  ten  pro- 
fessions, trades,  and  callings. 

Angellotti,  O.  3^  dissentinf. 

In  Bank. 

Appeal  from  Superior  Court,  fian  Bemax- 
dino  County ;   Hugh  H.  Craig,  Judge. 

In  the  matter  of  the  application  of  Baal! 
W.  Herman,  publisher,  to  have  the  stand- 
ing of  the  Daily  Bulletin  of  San  Bernardino, 
CJiI.,  as  a  newspaper  of  general  circulation, 
as  defined  In  section  4460,  Pol.  Code,  ascer- 
tained and  established,  contested  by  R.  0. 
Harbison  and  others.  From  the  judgment  so 
establishing  the  status  of  the  paper,  the  nam- 
ed contestant  appeals.    Reversed. 

McNabb  &  Hodge,  of  San  Bernardino,  for 
appellant. 

Bledsoe  &  Pbipps,  of  San  Bernardino 
(Leonard,  Surr  &  Hellyer,  of  San  Bernardino, 
of  counsel),  for  respondent. 

George  D.  Squires,  of  Redwood  City,  ami- 
cus curite,  for  California  Press  Ass'n. 

LAWLOR,  3.  This  Is  an  appeal  by  R.  O. 
Harbison,  one  of  the  contestants  in  the  above- 
entitled  matter,  from  a  Judgment  in  favor  of 
the  applicant,  Basil  W.  Herman,  to  the  ef- 
fect that  the  Daily  Bulletin,  published  by 
said  Herman,  "is  a  newspaper  of  general  cir- 
culation as  that  term  is  defined  in  title  6 
of  the   Political   Code    [sections  4458-1462], 

•  •  •  and  entitled  to  print  publications, 
notices  by  publication,  official  advertising,  or 
public  or  legal  notices."  The  appeal  is  pre- 
sented under  the  alternative  method. 

Respondent  has  drawn  his  petition  in  con- 
formity with  the  provisions  of  section  4462. 
The  material  allegations  of  the  petition  are 
as  follows: 

"That  your  petitioner,  Basil  W.  Herman,  at 
all  times  herein  mentioned  has  been,  and  is 
now,  the  publisher  of  the  said  the  Daily  Bulle- 
tin, a  newspaper  printed  and  published  in  the 
city  of  San  Bernardino;  •  •  •  that  the  said 
the  Daily  Bulletin  at  all  the  times  herein  men- 
tioned has  been,  and  is  now,  a  newspaper  pub- 
lished for  the  dissemination  of  local  and  tele- 
graphic news  and  intelligence  of  a  general  char- 
acter; that  said  newspaper  at  all  the  times 
herein  mentioned  has  bad,  and  now  has,  a  bona 
fide  subscription  list  of  paying  subscribers;  that 
said  newspaper  was  established  on  the  23d  day 
of  June,  1916;  *  •  *  that  said  newspaper 
has  been  established,  printed,  and  published  at 
regular  intervals,  every  day  except  Sunday  and 
legal  holidays  in  the  city  of  San  Bernardino 

*  *  *  for  more  than  one  year  next  preceding 
the  filing  of  this  petition,  to  wit,  from  June  23, 
1916,  to  the  present  date,  September  12,  1917; 
and  that  said  newspaper  is  not  now,  nor  has  it 
ever  been,  devoted  to  the  interests,  or  publish- 
ed for  the  entertainment  or  instruction  of  a 
particular  class,  profession,  trade,  calling,  race, 
or  denomination,  or  for  any  number  of  snch 
classes,  professions,  trades,  callings,  races,  or 
denominatiiHia." 
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Separate  contests  to  this  petition  were  fil- 
ed by  the  appellant  and  W.  S.  Conger  and  O. 
M.  Cannon,  respectively.  Each  of  the  an- 
swers put  lu  issue  all  of  the  material  allega- 
tions of  the  petition. 

Two  contentions  are  made  by  respondent 
In  his  supplemental  brief: 

(1)  That  "the  provisions  of  section  4462 
•  •  •  furnish  •  •  •  an  exclusive  remedy 
for  the  setting  aside  of  such  a  judgment  as  was 
rendered  herein,"  and  a  fortiori  there  is  no  ap- 
peal; and  (2)  that  "the  appellant  herein  has 
no  right  to  appeal  because  he  is  not  'aggrieved' 
by  the  judgment  under  section  938  of  the  Code 
of  Civil  Procedure." 

1.  The  Code  of  Civil  Procedure  provides: 

"Sec.  22.  An  action  is  an  ordinary  proceeding 
in  a  court  of  justice  by  which  one  party  pros- 
ecutes another  for  the  enforcement  or  pro- 
tection of  a  right,  the  redress  or  prevention  of 
a  wrong,  or  the  punishment  of  a  public  of- 
fense. Sec.  23.  Every  other  remedy  is  a  spe- 
cial proceeding." 

[1]  It  was  said  in  the  case  of  In  re  Cen- 
tral Irrigation  District,  117  Cal.  382,  387, 
49  Pac.  354,  356,  dtlng  the  sections  just 
quoted: 

"It  may  he  said,  generally,  that  any  pro- 
ceeding in  a  -court  which  was  not  under  the 
common-law  and  equity  practice  either  an  ac- 
tion at  law  or  a  suit  in  chancery  is  a  special 
proceeding." 

In  onr  opinion  this  Is  a  special  proceeding. 

2.  We  shall  next  consider  whether  this  court 
has  jurisdiction  to  entertain  an  appeal  in  a 
special  proceeding.  Tba  statute  authorising 
the  proceeding  does  not  provide  for  an  appeal. 
Neither  the  former  nor  the  present  Consti- 
tution has  ever  in  express  terms,  conferred 
upon  the  Supreme  Court  appellate  jurisdic- 
tion in  such  cases.  Appellate  jurisdiction  is, 
however,  conferred  by  section  4  of  article  6 
of  the  Constitution  upon  the  District  Courts 
of  AppeaL  The  decisions  upon  the  question 
whether  this  court  has  appellate  jurisdiction 
in  special  proceedings  are  not  in  complete 
accord.  There  are,  on  the  one  hand,  Appeal 
of  Houghton,  42  Cal.  35,  Bixler's  Appeal,  69 
Cal.  550,  and  In  re  Curtis,  106  Cal.  661,  41 
Pac.  793,  each  of  these  cases  holding  that 
this  court  has  no  su<di  jurisdiction.  The 
last-mentioned  case,  however,  was  a  quasi 
criminal  action  brought  under  section  772  of 
the  Penal  Code,  and  the  decision  turned  up' 
on  the  summary  character  of  the  proceeding, 
the  court  saying: 

"These  proceedings  are  intended  to  he  sum- 
mary, and,  as  the  Legislature  .&ajs  made  no 
provision  for  a  review  of  the  action  of  the  su- 
perior court,  its  judgment  is  final." 

See  Peo^  ▼.  McKamy,  168  Cal.  531,  143 
Pac.  752. 

Conant  v.  Conant,  10  Cal.  249,  70  Am.  Dec 
717,  on  the  other  hand,  an  action  for  divorce, 
held  that  the  court  Is  vested  with — 
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-'appellate  Joriidiction  in  all  caaea,  provided 

that,  when  the  subject  of  litigation  is  capable 
of  pecuniary  computation,  the  matter  in  dispute 
most  exceed  in  value  [the  sum  fixed  by  the 
Constitution  of  1849]  unless  the  question  of  the 
legality  of  a  tax,  toU,  impost,  or  municipal  fine 
is  drawn  in  question." 

Thla  case  was  affirmed  on  this  i)olnt  in 
Knowles  t.  Yates,  81  CaL  82,  whicb  was  an 
election  contest 

In  Stockton,  etc.,  B.  B.  Co.  ▼.  Galgianl,  49 
Cal.  139,  the  appeal  was  from  a  Judgment  of 
the  county  court  confirming  the  report  of 
commissioners  in  a  proceeding  to  condemn 
land.  An  objection  to  the  jurisdiction  of  the 
Supreme  Court  was  interposed,  but  the  court 
said  on  that  point: 

"Whether,  under  the  provisioos  of  article  6, 
f  4,  oL  the  Constitution,  an  appeal  ilea  to  this 
^ourt  in  special  cases  cannot  be  considered  at 
this  day  a*  an  open  question.  In  Knowles  ▼. 
Yates,  31  CaL  82,  and  Day  t.  Jones,  31  CaL 
263,  this  point  was  directly  presented  and  de- 
cided. In  numerous  other  instances  this  court 
has  entertained  jurisdiction  in  special  cases. 
*  *  *  In  view  of  these  cases  we  do  not  think 
a  reconsideration  of  the  question  at  this  time 
would  be  profitable,  and  hold  that  this  court 
has  jurisdiction  of  this  appeal." 

Justices  Crockett  and  Wallffbe,  who  con- 
curred In  the  Houghton  Case,  also  concurred 
in  the  Stockton  Case. 

[2]  Other  cases  in  which  this  court  has 
exercised  such  Jurladlctian  are  In  ve  ilarket 
Street,  49  Cal.  646;  Loomls  t.  Andrews,  ^9 
CaL  239;  S.  P.  B.  Co.  ▼.  WUson,  49  Cal.  396; 
N.  P.  B.  B.  Co.  v.  Beynolds,  50  CaL  90;  Wll- 
mlngtwi,  etc,  Go.  v.  Domingnez,  60  CaL  506 ; 
Delphi  School  District  v.  Hurray,  63  Cal.  29 ; 
San  Jose  v.  Freyschlag,  66  CaL  8 ;  and  Lord 
V.  Dnnster,  79  Cal.  477,  21  Pac  860.  And, 
since  the  dedsions  in  Btzler's  Appeal,  supra, 
and  In  re  Curtis  supra,  It  has  been  held 
that  special  proceedings  In  general  are  ap- 
pealable to  this  court  under  the  provl^ioas 
of  section  ,52  of  the  Code  of  Civil  Procedure. 
Morton  y.'  Broderick,  118  CaL  474,  60  Pac. 
644;  People  v.  Bank  of  San  Luis  Obispo,  162 
Cal.  261,  92  Pac.  481.  The  amendment  is 
1919  of  that  secti<«  took  effect  on  July  22, 
1919  (St.  1919,  p.  88),  subsequently  to  the 
date  on  which  the  petition  for  a  hearing. in 
this  court  was  granted — June  2,  1919.  Be- 
fore it  was  amended  ttut  section  read  in 
part: 

"The  Supreme  Court  sfaaD  have  appellate  fa- 
rlsdiction:  *  *  *  4.  In  all  special  proceed- 
ings." 

We  think  It  clear  that  an  appeal  lies  to 
this  court  from  a  Judgment  in  such  a  pro- 
ceeding. 

8.  In  support  of  the  contention  that  the 
contestant  Harbison  has  no  right  of  appeal 
for  the  reason  that  he  is  not  an  "aggrieved" 
party,  respondent  argues  that  said  contest- 
ant must  show  that,  if  the  Judgment  Is  al- 


lowed to  stand,  he  personally  will  suffer  sub- 
stantial loss  before  he  is  entitled  to  take  an 
appeaL  Section  4468  provides  that  all  publi- 
cations, notices  by  publication,  and  official 
advertising  required  by  statute  to  be  given 
or  made  by  public  officials  shall  be  given  or 
made  only  in  newspapers  of  general  circula- 
tion. Section  4459  qpeclfies  the  minimum 
size  of  type  that  may  be  used  in  printing 
such  putilicatlous  or  notices.  Section  4460 
defines  "a  newspaper  of  general  circulation." 
Section  4461  prescribes  a  penalty  for  the  vio- 
lation by  a  public  official  of  any  of  the  pro- 
visions of  the  three  preceding  sections.  Sec- 
tion 4462  authorises  a  proceeding  in  the  su- 
perior court  whereby  a  newspaper  may  "Tiave 
its  standing  as  a  newspaper  of  general  drcn- 
lation  *  •  •  ascertained  and  establish- 
ed." It  is  plain  that  the  primary  object  of 
this  legislation  was  to  provide  for  adequate 
publicity  for  notices  required  by  law  to  be 
published.  This  was  sought  to  be  accom- 
plished by  providing  a  method  for  determin- 
ing whether  publications  claimed  to  be  news- 
papers of  general  circulation  are  ef  the  re- 
quired standard.  It  is  made  a  matter  of 
concern  to  the  general  public.  Section  4462 
provides  that  any  person  may  appear  and 
contest  the  petition  to  have  the  status  of  the 
newspaper  established,  and  that  the  decision 
and  judgment  of  the  superior  court  may  be 
vacated  on  the  motion  of  any  x>er8on,  wheth- 
er a  party  to  the  original  proceeding  or  not 
It  is  not  prescribed  that  the  contestant  shall 
have  any  pecimiary  interest  In  the  proceed- 
ing. Any  pierson  may  appear  and  show  that 
the  newspaper  in  question  is  not  a  proper 
medium  for  the  publication  of  legal  notices 
because  it  does  not  present  any  or  all  of  the 
essential  attributes  of  "a  newspaper  of  gen- 
eral circulation,"  as  ttiat  term  is  defhied  in 
section  4460.  It  was  said  in  the  case  of  In 
re  Marltt,  45  CaL  109,  at  page  216,  discusslBg 
an  act  of  the  Legiriature  "to  prevent  ex.- 
tortion  in  office  and  enforce  official  duty": 

"There  is  nothing,  either,  in  the  act  whidi 
requires  that  Crane,  who  preferred  this  com- 
plaint, should  aver  or  prove  that  he  is  a  party 
in  interest  in  the  strict  sense,  or  has  himself 
sustained  any  special  damage  by  reason  of  the 
official  neglect  complained  of.  The  purpose  of 
the  statute  was  the  wholesome  one  of  author- 
izing any  person  who  would  take  the  duty  npon 
himself  to  institute  an  inquiry  into  the  conduct 
of  certain  public  officers  ia  the  manner  pointed 
out.  It  is  not  the  personal  interest  of  the  com- 
plainant which  the  statute  regards,  but  the 
higher  and  more  important  interest  of  the  peo- 
ple *  *  *  in  the  honest  and  faithful  dis- 
charge of  official  duties.    •    •    • » 

[}]  In  our  opinion,  appellant  Was  a  proper 
party  to  the  proceeding.  While  It  is  true 
that,  strictly  speaking,  no  Judgment  was  ten- 
dered against  him  in  the  case  at  bar,  never^ 
tfaelesB,  since  the  public  has  an  interest  in 
the  proceeding,  and  the  trial  court  has  de- 
cided adversely  to  the  ccmtentlonB  of  appel- 
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lant,  be  must  be  regarded  as  an  "aggrieved" 
party  for  the  porposes  of  this  appeal.  In- 
deed, it  the  position  of  tbe  reqtondent  on 
thii  point  be  aound,  it  Is  difflcmlt  to  concave 
of  a  party  who  would  be  "aggriered"  la  such 
a  proceeding  where  the  original  petition  had 
been  granted.  Even  If  the  contestant  were 
the  pubUaher  of  a  rival  newspaper,  It  could 
not  be  said  that  he  had  any  pecuniary  inter- 
est  wUdi  bad  been  directly  affected  by  the 
decree ;  any  prejudice  which  he  might  have 
suffened  would  be  too  Incidental  and  remote. 
We  have  examined  the  cases  dted  by  re> 
qmndent  in  which  it  has  been  held  that.  In 
order  that  an  appeal  may  be  prosecuted,  it 
must  be  shown  by  the  record  tlut  the  appel- 
lant is  an  aggrieved  party  in  tbe  sense  that 
be  has  been  depdved  of  a  legal  right  by  tbe 
Judgment.  -  N<me  of  these  cases,  however,  is 
authority  where  tbe  right  of  becoming  a  par- 
ty is  given  by  statute,  and  the  public  haa  a 
direct  Interest  in  the  contypTenqr. 

4.  During  the  oral  argument  here  the  p<rint 
was  suggested  by  oaa  of  the  Justices  whe&er 
the  provisions  of  section  4462  were  not  an  in- 
vasion of  the  powens  of  the  Judiciary  by  the 
legislative  branch  of  tbe  government  This 
question  had  not  been  raised  by  the  parties. 
It  was  adjudged  by  the  coxirt  tbat^ 

"The  Daily  Bulletin  *  *  *  is  a  newspaper 
of  general  dMoIatlon  as  that  term  is  deiined  in 
section  4460,  *  *  *  and  is  entitied  to  {wist 
publications,  notices  by  pablication,  ofiScial  ad- 
vertising, public  or  legal  notices." 

In  answer  to  the  above  suggestion  appel- 
lant, in  bis  reply  to  the  supplemental  brief 
of  respondent,  tied  after  the  o^al  axgnment, 
takes  this  position: 

"We  believe  the  judgment  rendered  in  the 
proeeettng  at  bar  does  net  conflict  with  any 
constitntioiial  provisioa,  U  tt  is  constrned  to 
be  oonclasive  and  Unding  only  on  tbe  date  ren- 
dered and  on  the  publication  of  notices  there- 
tofore published  in  said  paper.  *  *  *  This 
Judgment,  if  allowed  to  stand,  undoubtedly  val- 
idates any  and  all  legal  pifblications  being  made 
in  the  Bulletin  the  date  the  Judgment  wag  ren- 
dered. As  to  tbe  validity  of  Dotiees  pabhshed 
after  said  date  we  snbmit  the  Jndgmeat  as  ren- 
dered would  have  no  force  whatever.  If,  how- 
ever, th«  LegisUtoi*  o»steiaplated  validating 
the  publication  of  notices  made  after  such  Judg- 
ment is  rendered  and  until  it  is  vacated,  modi- 
fied, or  set  aside  under  •  •  •  section  4462, 
then  we  respectfully  snbmit  that  the  portion 
of  the  section  wherein  it  is  declared  <but  all 
pubUeations  made  in  such  newspaper  during 
the  period  it  was  adjudged  to  he  a. newspaper  of 
general  drcnlation  shall  be  held  to  be  vsUd  and 
sufficient,'  is  an  invasion  by  the  Legislature  of 
the  province  of  the  courts,  and  is  therefore  un- 
constitutional. This  portion  of  the  section  is, 
in  effect,  a  legislative  declaration,  without  a 
hearing,  of  the  truth  of  facts  that  may  or  mSy 
not  exist,  viz.  that  at  any  and  all  times  after 
the  Judgment  is  rendered  establishing  a  news- 
paper as  one  of  general  dnealatiMi  until  auch 
jodgmeat  Is  vacated,  said  newspaper  possesses 


all  the  requirements  set  forth  in  section  4460 
as  necessary  to  be  proved  in  order  to  be  declar- 
ed a  newspaper  of  general  circulation." 

[4]  The  respondent  has  not  answered  this 
contention.  The  question  whether  a  valid 
Judgment  rendered  in  such  a  proceeding  is 
conclusive  or  prima  fade  evidence  of  the  sta- 
tus of  the  newspaper  involved  when.  In  a  fu- 
ture action,  the  sufficiency  of  the  publication 
of  notice  or  process  in  said  newspaper  is  con- 
troverted, cannot  arise  here.  TSm  point  made 
by  appellant  presents  only  an  abstract  prop- 
osition which  we  do  not  deem  necessary  or 
proper  to  consider.  The  rule  on  this  point  is 
thus  stated  in  12  Ck>rpus  Juris,  780: 

"The  constitutionality  of  a  statute  will  not  be 
determined  in  any  case  unless  such  determina- 
tion is  necessary  in  order  to  determine  the 
merits  of  the  suit  in  which  the  constitutionality 
of  such  statute  has  been  drawn '  in  question. 
•  •  •  Where  that  portion  of  a  statute  which 
is  involved  in  controversy  is  constitutional  and 
complete  in  itself,  the  court  will  not  consider 
a  question  as  to  the  constitutionality  of  another 
portion  of  the  statute.  •  •  •  The  question 
of  the  constitutionality  of  the  statute  will  he 
determined  only  with  reference  to  the  parties 
who  are  before  the  court." 

See,  also,  In  re  Daniels,  140  Cal.  335,  73 
Paa  1063;  In  re  East  Fruitvale  -Sanitary 
District  Board,  168  Cal.  463,  111  Pac.  368; 
Brookes  v.  OakUind,  160  Cal.  423,  117  Pac. 
433. 

The  effect  of  this  Judgment  as  evidence  of 
the  status  of  the  Daily  Bulletin  in  future 
proceedings  is  not  involved  here.  As  we 
have  seen,  appellant  concedes  that,  in  so  far 
as  the  Judgment  is  binding  on  the  parties 
and  conclusive  evidence  of  the  status  at  the 
paper  on  the  date  such  Judgment  was  render- 
ed, "it  does  not  conflict  with  any  constitu- 
tional provision."  On  this  assumption  the 
question  whether  the  Judgment  is  conclusive 
or  prima  fade  evidence  of  the  status  of  tbe 
paper  within  the  meaning  of  section  4460  is 
not  presented  by  this  proceeding.  Section 
4462,  for  the  purposes  Of  this  discussion, 
may  be  divided  into  tliree  parts :  '  First, 
that  part  providing  for  the  determination 
of  the  status  of  a  paper  in  the  first  in- 
stance, where  any  one,  as  already  shovm, 
may  appear  and  contest  the  petition;  sec- 
ond, that  part  providing  that  the  decision 
and  Judgment  In  the  first  instance  may  be 
"vacated,  modified,  or  set  aside" ;  and,  third, 
that  part  which  alms  to  give  vaUdity  to  "pub- 
lications made  In  such  newspaper  during  the 
period  it  was  adjudged  to  be  a  newspaper  of 
general  drculaUon."  In  this  proceeding  only 
the  first  part  of  the  section  Is  involved;  for 
neither  in  the  petition  nor  in  the  Judgment 
is  It  sought  to  make  such  Judgment  conclu- 
sive evidence  of  the  validity  of  publications 
subsequently  made.  Our  consideration  there- 
fore, is  necessarily  limited  to  the  question 
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wtaetber  tbe  flndtng  declaring  tbat  the  Daily 
Bulletin  is  a  newspaper  of  general  circula- 
tion is  supported  by  the  evidence. 
6.  Appellant  contends  that : 

"The  evidence  is  inBu£Bcient  to  justify  or 
sustain  tbe  finding  *  •  •  because  said 
Bulletin:  (1)  Does  not  disseminate  local  or 
telegraphic  news  and  intelligence  of  «  general 
character;  (2)  has  not  a  bona  fide  subscription 
list  of  paying  subscribers;.  (3)  is  published 
for  the  entertainment  and  instruction  of  par- 
ticular dassea,  professions,  trades,  and  call- 
ings." 

Section  4460  provides  In  part: 

"A  newspaper  of  general  circulation  is  a 
newspaper  published  for  the  dissemination  of  lo- 
cal or  telegraphic  news  and  intelligence  of  a 
general  character,  having  a  bona  fide  subscrip- 
tion list  of  paying  subscribers.  •  •  •  A 
newspaper  devoted  to  the  interests,  or  publish- 
ed for  the  entertainment  or  instruction  of  a 
particular  class,  profession,  trade,  calling,  race, 
or  denomination,  or  for  any  number  of  such 
dasses,  professions,  trades,  callings,  races  or 
denominations  when  tbe  avowed  purpose  is  to 
entertain  or  instruct  such  classes,  is  not  a 
newspaper  of  general  circulation." 

[i]  Under  section  4462  It  is  for  the  superi- 
or court  to  determine  from  the  evidence 
whether  a  publication  Is  a  newspaper  of  gen- 
eral drcuiatlon  as  that  term  is  defined  In 
section  4460.  This  determination  of  the  ev- 
idence is  conclusive  on  appeal  unless  it  shall 
appear,  as  matter  of  law,  that  it  is  Insuffi- 
cient to  support  the  findings.  Tbe  trial  court 
has  found  "that  all  the  allegations  of  peti- 
tioner's petition  are  true."  We  shall  first 
consider  the  character  of  the  matter  contain- 
ed in  the  paper.  Tbe  publisher  testified  prac- 
tically In  the  language  of  the  statute,  that 
"tbe  paper  is  published  for  the  dissemination 
.of  local  and  telegraphic  news  and  Intelli- 
gence of  a  general  character."  It  is  to  be  not- 
ed that  the  statute  refers  to  local  or  telegraph- 
ic news.  Both  local  and  telegraphic  news  are 
not  required,  but  there  must  be  one  or  the 
other  and  intelligence  of  a  general  charac- 
ter. In  re  Green,  21  Cal.  App.  188,  131  Pac. 
91.  Seven  copies  of  the  paper,  which  the 
publisher  testified  were  "fairly  representa- 
tive," were  introduced  in  evidence.  A  few 
telegraphic  items  are  contained  therein,  but 
the  publisher  admitted  they  were  not  original- 
ly published  in  the  Bulletin,  and  had  been 
copied  from  other  newspapers.  For  instance, 
the  two  "telegraphic"  items  in  the  issue  of 
September  10  had  appeared  elsewhere  on 
September  8,  and  the  six  "telegraphic"  items 
in  the  issue  of  July  27  were  published  in  an- 
other paper  the  day  before.  It  is  not  suggest- 
ed that  the  republication  of  telegraphic  news 
was  based  on  any  arrangenrent  with  such  oth- 
er papers.  No  other  kind  of  "telegraphic" 
matter  appeared  In  the  paper.  The  only  cur- 
rent "news"  is  court  calendars  without  any 
description  of  court  proceedings,  lists  of  new 


suits  filed,  documents  recorded  and  marriage 
licenses  and  building  permits  issued.  The 
only  legal  notices  which  appear  to  have  been 
published  are  those  of  this  proceeding.  There 
is  no  account  of  local  events,  casualties,  hotd 
arrivals,  or  departures,  personal  items,  and 
the  lilte  such  as  it  might  be  expected  would 
t>e  found  In  a  newspaper  pnbUshed  at  a  coun- 
ty seat  Other  than  as  above  indicated  there 
is  no  evidence  of  tbe  collection  or  dissemina- 
tion of  local  or  telegraphic  news  or  intelli- 
gence of  a  general  character.  There  is  but 
one  editorial,  and  tbat  appeared  in  the  issue 
of  June  25,  1917.  The  paper  chiefly  contains 
matter  of  a  stereotjrped  nature,  tables  of 
temperature  and  rainfall  for  a  period  of  46 
years  and  of  altitudes  at  various  points  In 
that  section  of  the  state,  names  and  locations 
of  churches,  hospitals,  asylums,  orphan  homes, 
and  clubs,  the  names  and  addresses  of  clergy- 
men and  others  entitled  to  perform  the  mar- 
riage ceremony,  the  locations  of  fire  alarm 
boxes,  directories  of  public  offices  and  ofii- 
clals,  local,  state,  and  federal  tables  of  offi- 
cial fees,  a  directory  of  business,  buildings 
and  balls,  a  list  of  pnblic  parks,  and  the  lo- 
cation of  the  public  library.  Except  for  the 
belated  "telegrapbic"  matter,  tbe  paper  does 
not  contain  news  of  a  general  character  in 
which  the  public  at  large  would  be  interest- 
ed. It  is  tbe  general  custom  to  publish  edi- 
torial matter  in  a  newspaper,  and  yet  among 
the  issues  of  this  publication  appears  only  a 
single  editorial,  as  we  have  heretofore  noted. 
The  caption  of  the  Bulletin  declares  that 
this  is  "the  only  paper  published  in  the  coun- 
ty that  publishes  an  abstract  of  instnuneuts 
filed  in  the  clerk's  and  recorder's  offices." 

[I]  It  is  clear  to  us  that  the  purpose  of 
this  paper  was  not  "the  di8seminatl<m  of  lo- 
cal or  telegraphic  news  and  intelligence  of  a 
general  character,"  and  that  the  contents  did 
not  come  within  this  description.  Respond- 
ent relies  on  In  re  Green,  supra.  In  that 
case  it  was  held  by  the  superior  court  that 
the  Dally  Recorder  of  Sacramento  was  not  a 
newspaper  of  general  circulation.  The  Judg- 
ment was  reversed  by  the  district  court  of 
appeal.  A  comparison  of  these  two  publica- 
tions shows  a  niarked  ditTerence  in  purpose 
and  contents.  The  Sacramento  paper,  in  ad- 
dition to  certain  stereotyped  matter,  con- 
tains news  accounts  of  court  and  other  offi- 
cial proceedings,  including  the  activity  of  tbe 
Califoniia  members  of  Congress;  reviews  of 
court  decisions,  general  advertisements,  per- 
sonal notices  and  many  items  of  local  current 
events  of  a  diversified  character.  In  short, 
the  paper  appears  to  have  been  published  for 
the  dissemination  of  news  and  Intelligence  of 
every  kind.  Nothing  in  the  nature  of  news, 
as  that  term  is  generally  understood,  is  found 
iu  the  publication  here  in  question. 

E7]  By  the  term  "a  newspaper  of  general 
circulation"  the  Legislature  had  in  view  pub- 


Digitized  by 


Google 


Cal;)  APPLICATION 

(itl 
llcations  to  whldi  the  general  public  would 
resort  in  order  to  be  Informed  of  the  news 
and  Intelligence  of  the  day,  editorial  opin- 
ion, and  advertlBeriients,  and  thereby  to  ren- 
der It  probable  that  the  "notices  or  official 
advertising^'  would  be  brought  to  the  atten- 
tion of  the  general  public.  We  think  that 
the  purpose  of  the  statute  would  fail  of  re- 
alization If  snch  a  publication  as  the  erne  In- 
volved In  this  proceeding  were  held  to  be  a 
newspaper  published  for  the  dissemination  of 
news  and  intelligence  of  a  general  character. 
[I]  The  second  contention  of  appellant  is 
that  the  Dally  Bulletin  has  not  "a  bona  fide 
subscription  Ust  of  paying  subscribers."  The 
statute  itself  does  not  specify  bow  many  sub- 
scribers there  must  be,  but  does  require  a 
"bona  fide"  list  thereof.  It  seems  to  us  that 
tiie  term,  as  used  in  this  connection,  means  a 
real,  actual,  genuine  subscription  list  which 
shall  contain  only  the  names  of  those  who 
are  in  good  faith  paying  regularly  for  their 
subscriptions.  On  this  question  the  court 
said  In  the  Green  Case: 

"Aa  to  whether  it  is  snch  a  newspaper  is 
manifestly  a  matter  of  substance,  and  not 
merely  of  site;  and  that  it  is  of  general  dr- 
eolation  must  depend  largely  upon  the  diversity 
of  its  subscribers  rather  than  upon  mere  num- 
bers." 

But  it  is  urged  In  the  brief  filed  in  behalf 
of  the  California  Press  Association  as  ami- 
cus euri»  that — 

"The  words  'hona  fid^  •  •  •  mean  that 
the  subEcription  list  shall  cover  a  sufficient 
number  of  persons  in  a  city  or  county  to  con- 
stitute an  adequate  medium  for  public  adver- 
tising."    (Italics  ours.) 

Here,  as  we  have  observed,  the  I/egislature 
has  not  speclHed  the  number  of  subscribers 
Tequlied,  and  we  must  assume  that  it  meant 
that  the  words  "bona  fide"  were  to  be  taken 
"according  to  their  common  acceptation." 
Qnigley  v.  Gorham,  6  Cal.  418,  63  Am.  Dec. 
139;  Gross  v.  Fowler,  21  Cal.  393;  Winn  v. 
Shaw,  87  Cal.  631,  25  Pac.  968.  On  this 
point  Herman  testified  as  follows: 

"Q.  State  whether  or  not  this  'Daily  Bulletin' 
has  now  and  at  all  times  since  June  23,  1916, 
has  had  a  bona  fide  subscription  list  of  paying 
■ubscribers.     A.  Tes;    at  all  times." 

According  to  his  testimony,  the  list  inclnd- 
ed  banks,  creameries,  produce  markets,  oi^ 
ange  growers,  mercantile  agencies,  real  es- 
tate dealers  and  others.  After  naming  25 
subscribers  in  various  lines  of  business,  the 
witness  concluded  on  tills  point:  "That,  I 
believe,  covers  it."    He  further  testified: 

"The  Bulletin  has.  circulated  in  San  Bernardi- 
no, in  Bedlands,  in  Cotton,  in  Rialto,  in  On- 
tario, in  Highland,  in  Victorville,  in  Pomona,  in 
Iios  Angeles,  and  in  Riverside." 

[fl]  We  are  not  prepared  to  hold,  in  view  of 
'  the  number  and  diversity  of  subscribers  and 
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the  territorial  range  of  circulation,  that  this 
would  not  be  "a  bona  fide  subscription  Ust 
of  paying  subscribers." 

[10]  In  our  opinion  the  paper  is,  in  the 
language  of  the  statute,  "a  newspaper  devot- 
ed to  the  interests"  and  "published  for  the 
entertainment  and  Instrnctlon  of  a  particu- 
lar class.  *  *  •  "  -  It  Is  true  that,  as  has 
been  shown,  the  paper  circulated  in  ten  cit- 
ies and  towns,  scattered  through  three  coun- 
ties, among  at  least  ten  "professions,  trades, 
and  callings,"  but  it  appears  to  us  that  it 
was  published  chiefly  to  meet  the  needs  of 
persons  and  concerns  specially  interested  in 
information  of  an  offldal  nature,  and  that 
the  other  contents  of  the  paper  were  merely 
Incidental  to  this  object.  It  may  also  have 
been  the  purpose  of  the  paper  to  lay  a  foun- 
dation for  recognition  under  the  statute. 

In  view  of  our  conclusion  that  the  paper 
was  not  published  for  the  dlsseminaticm  of 
news  or  Intelligence  of  a  general  character, 
and  that  It  was  published  for  a  particular 
class,  it  must  be  held  tliat  the  finding  la  not 
supported  by  the  evidence. 

Judgment  reversed. 

We  concur:  WILBUR,  J.;  LB»JNON,  J.; 
OLNEY,  J. 

SHAW,  J.  I  concur  In  the  Judgment  on 
the  gronnd  that  the  evidence  shows  that  the 
Dally  Bulledn  was  not,  at  the  time  in  ques- 
tion, a  newspaper  of  general  circulation  pub- 
lished for  the  dissemination  of  news  and  In- 
telligence of  a  general  character. 

I  am  not  certain  that  the  main  opinion 
purports  to  determine  that  a  Judgment  given 
under  section  4462  of  the  Political  Code  de- 
claring a  particular  newspaper  to  be  a  news- 
paper of  general  circulation  is  binding  and 
conclusive  as  to  the  character  of  the  news- 
paper as  of  the  time  It  is  given.  It  is  my 
opinion  that,  in  any  other  actiod  or  proceed- 
ing in  which  personal  or  property  rights  of 
persons  not  parties  to  the  proceeding  under 
section  4462  are  Involved,  the  Judgment  giv- 
en -in  a  proceeding  under  that  section  Is  of 
no  force  or  value  whatsoever.  This  ques- 
tion, however,  does  not  appear  to  be  raised 
by  this  api>eaL 

As  to  the  other  matters  discussed,  several 
of  them  are  a,dmittedly  not  involved  in  the 
question  presented.  I  do  not  desire  to  ex- 
press any  opinion  upon  any  of  them.  It  Is 
to  be  hoped  that  In  the  future  the  Legisla- 
tures will  refrain  from  such  futile  enact- 
ments. 

ANGELLOm,  0.  J.  (dissenting).  I  have 
no  disposition  to  question  the  correctness  of 
the  conclusion  of  the  court  that  in  view  of 
the  facts  shown  by  the  record  the  publica- 
tion here  involved  did  not  fully  measure  up 
to  the  requirements  of  our  statutory  definition 
of  the  term  "newspaper  of  general  drcula- 
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tlon."  Howerer,  I  do  not  desire  to  here  ex- 
press any  definite  conclusion  on  that  ques- 
tion, as  I  think  It  should  he  held  that  the 
"decision  and  Judgment"  of  a  superior  court 
In  the  proceeding  authorized  by  section  4462, 
Political  Ckide,  Is  not  reviewable  on  appeal. 
To  my  mind  the  matter  Is  confided  entirely 
and  finally  to  the  superior  court  of  the  coun- 
ty in  which  the  paper  is  published,  with  the 
result  that,  in  so  far  as  the  Legislature  bad 
the  power  to  so  provide,  any  notice,  etc.,  pub- 
lished in  a  paper  decided  by  such  superior 
court  to  be  a  newspaper  of  general  drcnla- 
tion,  while  such  decision  remains  unrevoked 
by  the  superior  court,  must  be  held,  where- 
ever  assailed,  to  have  been  published  in  a 
newspaper  of  general  circulation.  I  think 
the  manifest  purpose  of  the  section  was  to 
enable  a  paper  about  which  some  doubt 
might  exist,  as  to  being  in  fact  a  newspaper 
of  general  circulation,  to  obtain  a  certificate 
of  standing,  as  it  were,  from  the  superior 
court  of  its  county,  whldi  would  have  the 
effect  of  validating  all  pulications  therein 
while  such  certificate  remained  unrevoked, 
in  so  far  as  any  legal  requirement  of  publi- 
cation in  a  newspaper  of  general  circulation 
is  concerned.  Whether  the  Legislature  had 
the  power  to  give  such  elfect  to  the  superior 
court  certificate  of  standing  is  another  ques- 
tion which  is  not  here  Involved  and  which 
cannot  here  be  effectively  decided.  Being  of 
the  opinion  that  the  Intent  of  the  section 
was  to  leave  the  whole  matter  in  the  hands 
of  the  superior  court,  and  that  no  right  of 
appeal  from  the  "decision  and  Judgment" 
given  by  such  court  was  contemplated.  1 
cannot  concur  In  the  judgment  of  reversal, 
and  think  the  appeal  should  be  dismissed  as 
being  from  a  nonappealable  Judgment  or  or- 
der. 

(48  OaL  App.  Z7«) 

FOWLER  et  fi.  V.  THORNBERRY. 
(CIV.  3420.) 

(District  Court  of  Appeed,  First  District,  Di- 
visitm  1,  California.  June  22,  1920.  Hear- 
ing Denied  by  Supreme  Court  Aug.  19, 1020.) 

I.  Stipulations  <S=»f4(7)— Stlpulatton  held  not 
to  estop  plalntllTs  from  taking  advantage  of 
oertalB  •videnca. 
In  an  action  for  breach  of  contract  for  the 
repurchase  of  certain  live  stock,  a  stipulation 
on  motion  for  change  of  place  of  trial  that 
witnesses  would  testify  tliat  tbey  made  an  ex- 
amination of  the  animals,  and  that  it  could  not 
be  determined  from  such  examination  that  the 
animals  shown  to  the  witnesses  were  the  same 
animals  sold  by  defendant  to  plaintilfs,  held 
not  to  estop  plaintiffs  from  taking  advantage 
of  evidence  that  the  animals  were  capable  of 
identification  by  defendant,  the  stipulation  re- 
lating only  to  the  particular  .  examination  of 
the  airimals,  and  was  evidence,  but  not  oondu- 
'•ive  proof,  of  its  contents. 


2.  Sales  «s6IJl3— Offer  ef  raghtarad  Jennet* 
with  raglatratlon  oertHtoates  held  sufflcleat 
teader. 

In  an  actldn  for  breach  of  contract  to  re- 
parehase  certain  jennets,  the  contract  tt  re- 
purchase providing  that  the  same  jennets  that 
were  in  the  original  purcliase  to  a  number  not 
exceeding  nine  were  to  be  sold,  an  offer  by 
plaintiffs  of  the  total  remaining  number  of  ani- 
mals, together  with  their  registration  certifi- 
cates, was  sufficient,  althongb  they  were  un- 
able to  specify  each  particoUtf  animal  accord- 
ing to  its  certificate. 

3.  Sale*  «=»383— Evidence  haM  ta  aliow  that 
purchaser  of  registered  Jennets  had  reaaen- 
able  mean*  for  their  Idantlfleatloa. 

In  an  action  for  breach  of  contract  to  re- 
purchase certain  registered  Jenneta,  where  the 
sellers  were  unable  to  identify  the  partionlar 
animals  covered  by  the  particular  registration 
certificates,  evidence  held  to  sustain  a  finding 
that  the  purchaser  had  reasonable  means  of 
identification. 

4.  Salea  «=7333— Posting  ef  notioet  for  resale 
of  property  under  execution  presumed  with- 
in township  of  sale. 

In  an  aetidn  for  breach  of  contract  to  re- 
purchase certain  registered  jennets,  where  ft 
appeared  that  plaintiffs,  after  defendant's  re- 
fusal to  repurchase,  retained  the  animals  to  en- 
force their  special  lien  under  (Sv.  Code,  {  3049, 
gave  notice  to  defendant  of  the  time  and  place 
of  sale  under  section  3002,  and  sold  them  upon 
notice  of  sale  of  personal  property  under  ex- 
ecution as  provided  in  section  BOOS,  the  sale 
wa»  not  void  because  it  did  not  appear  that 
any  of  the  i>lacea  where  notices  were  pasted 
was  within  the  township  in  which  the  sale  took 
place,  since  it  would  be  presumed  that  the  law 
was  obeyed,  and  that  notices  were  posted  with- 
in such  township. 

Appeal  from  Superior  Court,  Eem  Coun- 
ty ;   Howard  A.  Peairs,  Judge. 

Action  by  A.  J.  Fowler  and  another  against 
H.  B.  Tbomberry.  Judgment  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

Devlin  8c  Devlin,  of  Sacramento,  and  B.  F. 
Brittan,  of  Bakersfleld,  for  appellant 

Kaye  &  Slemon  and  Alfred  Siemon,  aD  of 
Bakersfleld,  for  respondents. 

WASTE,  P.  J.  Defendant  appeals  from  a 
Judgment  In  favor  of  plaintiffs  for  the  sum 
of  $4,603.50  and  Interest,  damages  alleged  to 
have  been  suffered  by  the  plain  tiffs  because 
of  the  failure  and  refusal  of  the  defendant 
to  accept  and  pay  tor  eight  head  of  regis- 
tered Jennets. 

The  defendant,  Tbomberry,  a  dealer  In 
live  stock,  entered  into  an  agreement  In  writ- 
ing with  the  respondents  and  O.  P.  Thorn- 
burg  for  the  sale  by  him  to  them  of  10  head 
of  registered  Jennets,  to  be  brought  by 
Tbomberry  from  Missouri,  at  an  agreed 
price  of  $6,000,  the  respondents  and  Thom- 
burg  to  accept  such  Jennets  as  mlghr  be 
selected  by  Thornberry  as  satisfactory  stx>ck. 
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the  purchase  prlue  to  be  evidenced  by  pr<Mii- 
issory  notes  of  different  amoantB.  The  ]en> 
nets  were  shipped  from  Mlssonrl  by  appel- 
lant la  a  lot  containing  28  head.  Upon  ar- 
rival at  the  stockyard  at  Bakersfield,  10  Jen- 
nets, Identified  by  means  of  certain  numbers 
burned  Into  one  of  the  hoofs  of  each  animal, 
were  sorted  out  by  appellant  and  one  of  his 
eaploySB,  and  were  delivered  to  and  were 
accepted,  by  respondents  and  Tbornburg. 
Some  time  later  certificates  of  registration, 
containing  the  pedigree  of  each  Jennet  and 
Its  registration  number,  were  Issued  by  the 
Standard  Jack  and  Jennet  Beglstry  of  Amer- 
ica, and  were  sent  to  respondents  and  miom- 
borg,  with  a  letter,  directing  the  attention  to 
the  hoof  numbers,  and  explaining  that  by 
reference  to  these  numbers-  and  the  corre- 
Bponding  numbers  on  the  certificates  of  reg- 
istration each  Jennet  'eonld  be  identified. 

Subsequently  certain  controversies  arose 
between  the  parties  regarding  the  qualities 
of  the  Jennets  for  breeding  purposes,  and  al- 
so concerning  the  guaranties  made  by  Thoni- 
berry  in  respect  to  the  foals  that  would  be 
produced  during  the  breeding  season  of  1914 
and  1916.  A  new  agreement '  was  executed, 
which,  after  reciting  that  the  parties  desired 
to  set  aside  all  previous  agreements;  provid- 
ed that  the  respondents  and  Tbornburg 
should  pay  certain  balances  upon  the  promis- 
sory notes  theretofore  executed  pursuant  to 
the  old  agreement,  and  should  sell  to  appel- 
lant a  jack  colt  for  the  sum  of  $500.  It  was 
further  agreed  that  appellant  would,  at  the 
option  of  respondents  and  Tbornburg  and  on 
notice,  purchase  the  9  bead  of  Jainets  (one 
having  died),  or  as  many  as  might,  be  living 
and  In  reasonably  good  and  sound  condition, 
at  the  original  purchase  price  of  $600  per 
head.  It  being  8X)eclfled  that  this  stipulation 
should  include  "only  the  same  Jennets  that 
were  in  the  original  purchase,  and  not  ex- 
ceeding nine  head."  In  the  event  respond- 
ents and  Thomburg  exercised  their  option  to 
sell,  appellant  was  to  receive,  in  considera- 
tion of  the  agreed  purchase  price,  one-half 
of  the  colts  foaled  by  the  Jennets  between  the 
date  of  the  new  agreement  and  the  delbrery 
of  the  animals,  the  method  of  selection  being 
specified.  At  the  time  he  signed  this  agree- 
ment, appellant  knew  from  "hearsay,"  and, 
no  doubt,  from  familiarity  with  the  industry, 
that  the  hoof  marks  on  the  animals  had  be- 
come obliterated  from  being  worn  off.  In 
due  time  respondents  and  Tbornburg  de- 
cided to  exercise  their  option  to  sell  the  re- 
maining 8  head  of  Jennets  (another  one  havr 
Ing  died),  and  so  notified  the  appellant. 

Appellant  and  Albert  Dill,  a  stock  breeder, 
and  respondent  Hadlock  went  to  respondent 
Fowler's  ranch,  near  Bakersfield,  for  the 
pnrpose  of  exaQilning  the  Jennets.  It  was 
then  discovered  that  3  of  the  Jennets  were 
dead.    Hadlock  was  unable  to  Identify  the 


remaining  7  head.  The  parties  then  went 
to  the  office  of  the  attorney  for  the  respond- 
ents, who  offered  appellant  the  10  registra- 
tion certificates  theretofore  received,  and  de- 
manded the  sum  of  $4,800.  Appellant  de- 
clared himself  ready  to  buy  the  Jennets,  but 
declined  to  accept  them  unless  the  respond- 
ents could  identify  each  one,  with  reference 
to  the  individual  registration  certificate,  stat- 
ing that  as  the  animals  were  thoroughbred, 
buyers  would  require  each  to  be  identified  as 
the  (me  mentioned  In  her  registration  certifi- 
cate. BespondentB  declared  they  were  un- 
able to  identify  the  animals  because  the  hoof 
marks  which  were  upon  the  Jennets  at  the 
time  tiiey  were  delivered  had  become  obliter- 
ated. Appellant  then  requested  respondents 
to  pick  out  the  three  i«gistrati<ni  cerdflcates 
of  the  three  dead  Jennets.  Respondents  were 
unable  to  do  so  or  to  Identify  any  of  the 
living  animals  as  the  ones  described  in  any 
of  ttie  10  registration  certificates.  A^tsl- 
lant  refused  to  accept  delivery  unless  there 
was  some  means  of  Identlflcation  whereby  he 
could  perpetuate  the  pedigree  of  the  Jennets 
and  th^r  progeny.  Smne  time  later  the  re- 
maining 7  bead  ot  Jennets  were  sold  by  re- 
spondoits  for  the  total  sum  of  $220.  The 
present  actloA  was  tben  commenced  against 
appellant  fi>r  recovery  for  his  failure  and 
refusal  to  accept  or  pay  for  the  Jennets  and 
for  damages  for  the  value  of  the  pasturage 
of  the  animals  from  the  exerdae  of  the  op- 
tion to  the  date  of  the  ealt. 

T%e  parties  agree  that  their  respective  con- 
tentions may  be  stated  as  follows:  Appellant 
contends  that  he  agreed  to  purchase,  at  re- 
spondents' option,  the  same  Jennets  which 
were  in  the  original  purchase  contract,  i.  e., 
registered  Jennets,  each  one  duly  Identified, 
and  each  one  accompanied  by  its  registration 
certificate,  together  with  such  of  the  progeny 
as  he  would  be  entitled  to  receive  \mder  the 
contract,  also  identified  so  as  to  permit  the 
same  to  be  registered.  The  respondents  con- 
tend that  they  agreed  to  sell,  at  their  elec- 
tion, the  same  animals  they  had  purchased 
from  appellant,  collectively  and  regardless  of 
identification  or  registration,  that  they  ten- 
dered or  offered  to  deliver  the  same  animals, 
and  that  appellant  Thomberry  is  liable  for 
refusing  to  purchase  them.  The  principal 
controversy  turns  upon  the  interpretation  of 
the  repurchase  clause,  the  question  being 
whether  or  not  identification  of  the  individu- 
al animals  was  a  necessary  incident  and  a 
part  of  the  contract.  The  lower  court  has 
decided  that  It  was  not,  and  has  decided  in 
favor  of  the  respoaAent^  theory. 

It  appears  that  eadi  of  the  registration 
certificates  for  the  respective  Jennets  con- 
tained, in  addition  to  the  numbers  burned 
upon  the  hoofs,  certain  height,  girth,  bone, 
and  hoof  measurements,  and  a  statemrait  of 
the  age  of  the  animal,  all  of  which  were  re- 
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quired  by  the  rules  and  regulatlona  of  the 
Jack  and  Jennet  Begistry  Association,  anJ 
the  lower  court  found  that  It  would  have 
been,  and  was,  at  all  times  possible  for  the 
appellant,  or  other  persons  skilled  In  such 
matters,  to  have  Identified  each  and  every 
animal  from  the  data  given  in  the  registra- 
tion certificate,  with  a  reasonable  degree  of 
certainty.  This  finding  la  supported  by  the 
testimony  of  the  witness  De  Ganna,  an  em- 
ploye of  the  appellant,  called  and  qualified 
by  him  as  an  expert,  by  the  testimony  of  the 
witness  Dill,  a  breeder  of  Jacks  and  Jennets, 
also  called  and  qualified  as  an  expert  by  ap- 
pellant, and  by  the  testimony  of  appellant, 
who  was  a  stock  breeder  of  years'  standing, 
well  versed  in  the  details  of  the  business. 
The  respcmdents  and  Tl^omburg  knew  little^ 
if  anything,  of  such  matters. 

[1]  Appellant  contends  that  the  respond- 
ents were  estopped  from  availing  themselves 
of  the  effect  of  this  evidence  by  a  stipula- 
tion entered  Into  in  connection  with  the  pro- 
ceedings for  a  change  of  place  of  trial  of  the 
action.  It  was  stipulated  that  In  the  event 
the  motion  was  granted,  witnesses  Dill  and 
De  Ganna  would  testify  that  they  made  an 
examination  of  the  antanals  on  the  Ist  day 
of  August,  1917,  the  date  fixed  by  the  option 
for  the  resale  for  the  purpose  of  determining 
wlwther  or  not  the  Jennets  were  the  same 
animals  sold  by  the  appellant  to  the  re- 
spondents, and  "at  said  time,  the  defend- 
ant and  said  Albert  M.  Dill  examined  cer- 
tain animals  shown  by  the  plalutifF,  bnt  that 
it  could  not  be  determined  from  said  ex- 
amination that  the  animals  so  shown  to  them 
were  the  same  animals  sold  by  defendant  to 
plalntlfts  at  the  time  and  In  the  manner  as 
set  forth  in  said  complaint,  and  the  plain- 
tiffs also  admit  that  it  Is  true  that  it  could 
not  be  determined  fr<Mn  such  examination 
that  the  animals  so  shown  to  said  witness 
were  the  same  animals  as  were  sold  by  defend- 
ant to  plalntilTs."  We  think,  however,  that  the 
respondents'  contention  is  correct,  that  a  fair 
reading  of  the  stipulation  shows  it  to  relate 
only  to  the  particular  examination  of  the 
animals  made  at  that,  time,  and  not  to  any 
other.  Moreover,  the  stipulatlcm  was  merely 
to  the  effect  that  the  witnesses  would,  if 
called,  testify  as  Indicated.  The  stipulation, 
therefore,  became .  evidence,  but  not  conclu- 
sive proof  of  its  contents.  Blankman  v.  Val- 
lejo,  16  Cal.  638.  645;  Boggs  v.  Merced  Min- 
ing Co.,  14  Cal.  279,  358.  The  authorities 
cited  by  the  appellant  to  the  contrary  only 
go  to  the  effect  that  where  there  has  been 
a  stipulation  in  the  course  of  the  trial  as  to 
the  facts,  made  as  fi  substitute  for  evidence, 
and  the  findings  are  contrary  to  the  facts  as 
stipulated,  they  are  unsupported  by  the  evi- 
dence. That  is  not  this  case.  - 
.  [2,  t]  It  would  therefore  seem  that  appel- 
'ai^t's  objection  txs  receiving  the  animals  un- 
4cr  [lie  terms  of  the  option  was  not  reason- 


able. The  trial  court  was  correct  in  conclud- 
ing that  the  offer  of  the  respondents  to  re- 
turn collectively  the  same  animals  received 
from  appellant  in  the  first  instance  was  a 
sufficient  compliance  with  the  terms  of  the 
option,  notwithstanding  the  inability  of  the 
respondents  to  epedty  each  particular  ani- 
mal as  demanded  by  the  appellant,  according 
to  the  registration  certificate.  Appellant 
agreed  to  repurchase  "the  same  Jennets  ttiat 
were  in  the  original  purchase  and  ntunbers 
not  exceeding  nine."  Respondents  tendered 
certain  animals  and  all  the  registration  ceiv 
tificates  they  had  received  from'  appellant 
with  the  animals.  The  court  found  that  the 
Jennets  offered  to  the  defendant  were  the 
"same  identical  Jennets"  sold  to  plaintiffs  by 
defendant.  It  also  found  that  appellant  had 
the  reasonable  means  of  identification  of  the 
animals  at  hand.  Both  findings  are  support- 
ed by  the  evidence  and  conclude  the  coa- 
troversy. 

The  evidence  does  not  warrant  appellant's 
contention  that  the  time  within  which  he 
might  accept  the  tender  of  the  Jennets  on  re- 
purchase was  extended.  He  did,  apparently 
endeavor  to  gain  some  additional  time  with- 
in which  to  pay  or  settle  after  the '  1st  of 
August,  but  the  respondents  had  given  him 
notice  of  the  exercise  of  the  option  long  be- 
fore that  date,  and  the  obligation  to  repur- 
chase the  animals  was  imposed  upon  liim  as 
of  that  date. 

[4]  When  the  respondents  tendered,  and 
appellant  refused  to  receive,  the  Jennets  un- 
der the  option  of  repurchase,  the  respond- 
ents, regarding  the  transaction  as  a  sale  of 
personal  property,  retained  the  animals  in 
their  possession  in  order  to  oiforoe  their 
special  lien  thereon.  Civ.  Code,  |  3019. 
They  subsequently  sold  them  for  the  sum  of 
$220.  They  gave  actual  notice  to  the  appel- 
lant of  tlie  time  and  place  at  which  the  prop- 
erty would  be  sold  (Civ.  Code,  {  3002),  and 
sold  the  animals  In  the  manner  and  upon 
the  notice  of  sale  of  personal  property  un- 
der execution.    (Civ.  Code,  i  3005i. 

It  was  proved  that  notices  of  the  sale  were 
posted  in  three  public  places  for  the  required 
time;  but  it  was  not  shown  that  any  of  the 
places  were  within  the  township  in  wliich 
the  sale  took  place.  Appellant  maintains 
that  the  sale  was  void  for  that  reason.  That 
contention  would  be  sound  if  it  appeared 
that  the  notices  were  not  posted  within  the 
township.  It  does  not  ao  appear,  and  it  will 
be  presumed  that  the  law  was  obeyed  in 
that  respect  as  the  court  has  found. 
Whether  or  not  the  sale  was  irregular  the 
appellant  has  suffered  no  injury.  The  court 
found  that  the  Jennets  were  of  the  value  of 
$220,  the  exact  amount  at  which  they  were 
sold.  Under  the  Civil  Code,  section  3311, 
subdivisions  1  and  2,  the  detriment  caused 
by  the  breach  ^of  appellant's  agreement  to 
accept  and  pay  for  the  Jennets  was  therefore 
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exactly  tbe  sanfie  WbetMr  the  property  was 
resold  or  not 
The  Judgmait  Is  affirmed. 


We  concur: 
Judge  pro  tem. 


BICHABI>S,   J. ;    VHBSIAM, 


(i8  Cal.  App.  171) 
JONES  V.  DELLA  MARIA. 


(Civ.  3195.) 


(District  Court  of  Appeal,  Second  District,  Di- 
Tision  2,  CJalitomia.    June  14,  192a) 

1.  Landlprd  and  tenant  «s>l  12(2)— Right  to 
possession  Is  waived  by  acceptlna  rent  no- 
orued  pending  action. 

The  right  to  maintain  an  action  for  unlaw- 
ful detainer  after  forfeiture  of  the  lease  for 
breach  of  covenant  to  give  security  is  waived 
where  the  lessor  after  the  action  was  began 
accepted  rent,  as  rent,  not  as  the  value  of  the 
use  of  the  premises,  which  had  accrued  after 
the  action  was  begun. 

2.  Landlord  and  tenant  «=»II2(I)  —  Aots  or 
oonduct  of  landlord  may  amount  to  "walverP' 
of  forfeiture  of  lease. 

A  "waiver"  is  the  intentional  relinquish- 
ment of  a  known  right  or  such  conduct  as  war- 
rants an  inference  of  such  relinquishment,  and 
the  forfeiture  of  a  lease  may  be  waived  by  the 
acts  or  conduct  of  the  lessor  without  reference, 
to  any  act  by  the  lessee. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Waiver.] 

3.  Landlord  and  tenant  «=» 1 12(1)— Waiver  of 
forfeiture  defeats  unlawflil  detainer  thoagh 
hreaoh  continuing. 

An  action  for  unlawful  detainer  is  defeated 
by  the  waiver  of  the  forfeiture  for  breach  of 
covenant  to  furnish  security  after  the  action 
was  begun,  though  such  covenant  was  continu- 
ing and  was  subsequently  breached,  since  the 
subsequent  breach  is  available  only  in  a  new 
action  commenced  subsequent  thereto. 

.    Appeal    from    Snperl<w    C!ourt,    Imperial 
CouDt?:  Fraiiklin  J.  Cole,  Judge. 

Action  for  unlawful  detainer  by  James  S. 
Jones  against  J.  Delia  Maria.  7udgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

Jas.  W.  Glassford  and  lAc&cox  &  Cren- 
abaw,  all  of  El  Centro,  for  appellant. 

J.  Stewart  Ross  and  R.  B.  Wbitelaw,  both 
of  El  Centro,  tor  respondent. 

PINliATSON,  P.  J.  This  is  an  action  for  un- 
lawful detainer,  brought  under  subdivision  3 
of  section  1161  of  the  Code  of  ClvU  Proce- 
dure. Judgment  passed  for  plaintiff  and  de- 
fendant appeals. 

The  complaint,  in  the  form  usual  in 'such 
actions,  alleges  a  lease  of  the  premises  by 
plaintiff  to  defendant  under  a  written  leaae, 


for  the  term  of  tUree  years  and  six  month* 
from  and  after  October  1,  1916,  at  ti  monthly 
rental  of  |90.  In  their  lease  contract  tha 
parties  agreed  that  the  lessee  should  execute 
a  bond  in  the  penal  sflm  of  $1,000,  with  sure- 
ties .satisfactory  to  the  lessor,  to  guarantee 
the  performance  by  the  lessee  of  all  his  cov- 
«iants'  and  agreements.  Deffendant  neglected 
to  give  such  bond,  and  on  November  11,  1917, 
plaintiff  served  a  written  notice  demanding 
that  defendant  furnish  the  bond  or  redeliver 
possession.  Defendant  failed  to  comply  with 
the  demand,  and  plaintiff,  on  November  26, 
1917,  brought  the  action. 

[I]  At  the  trial  plaintiff  testtfied  that  in 
January,  1918,  which  was  after  he  had  com- 
menced this  action,  he  received  fh>m -defend- 
ant rent  up  to  the  end  of  that  month.  Ao> 
cording  to  this  testimony  he  must  have  re- 
ceived, in  January,  1918,  rent  for  the  months 
of  October,  November,  and  December  of  1917, 
and  for  the  month  of  January,  1918.  -  The 
only  construction  of  whidh  plalntifTs  testimo- 
ny is  susceptible  Is  that  the  money  received 
by  him  from  defendant  during  the  pendency 
of  the  action  was  paid  to  and  accepted  by 
him  as  rent  due  under  the  lease,  and  not  as 
the  value  of  the  tise  and  occupation  of  the 
premises  by  defendant  after  forfeiture  of  the 
lease. 

Tlie  acceptance  of  such  r«it  by  plaintiff 
was  a  waiver  of  defendant's  forfeiture  of  the 
leasehold  and  of  plaintiff's  right  to  maintain 
this  action. 

[21  The  right  to  recover  possession  in  an 
action  such  as  this  is  based  on  the  idea  that 
the  tenant  has  forfeited  his  leasehold.  Not- 
withstanding the  breach  by  a  lessee  of  any 
covenant  that  he  may  have  made  in  the  lease 
contract,  the  lessor,  may  or  may  not  elect  to 
treat  the  breach  as  a  forfeiture  of  the  lease. 
Here,  by.  his  notice  to  give  the  bond  :Or  re- 
deliver possession,  served'  November  11, 1917, 
and  by  this  action  for  restitution  of  posses- 
sion and  the  cancellation  of  the  lease,  plalu< 
tiff  elected  to  treat  the  lease  as  forfeited. 
But,  notwithstanding  this-  election,  be  there- 
after could. waive  the  forfeiture  of  the  lease 
and  his  right  to  insist  thereon  as.  a  ground 
for  restitution  of  possession  and  cancellation 
of  the  lease  contract.  This  plaintiff,  did  by 
accepting  rent  for  months  succeeding  that  in 
which  he  served  upon  defendant  the  three 
days'  notice.  Waiver  is  the  Intentional  re- 
linquishment of  a  known  right,  or  such  con- 
duct as  warrants  an  Inference  of  the  re- 
linquishment of  such  right — an  ejection  by 
one  to  forego  some  advantage  he  could  have 
taken  or  Insisted  upon.  A  person  who  is  in 
a  position  to  assert  a  right  or  insist  upon  an 
advantage  may,  by  his  words  or  conduct, 
and  without  reference  to  any  act  or  conduct 
of  the  other  party  affected  thereby,  waive 
such  right  Once  such  right  is  waived,  it  Is 
gone  forever;    the  person  who  has  waived 
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tlie  right  wOl  Qieraafter  be  precluded  from 
asserting  It  "The  aonrts,  not  fayoring  for- 
feitures, are  usually  Inclined  to  take  hold  of 
any  clrcomstanoea  which  indicate  an  election 
to  waive  a  forfeitore."  Queen  Ina.  Co.  v. 
Young,  86  Ala.  424.  6  South.  116,  11  Am.  8t 
Rep.  61. 

Under  section  1161  of  the  Code  of  CItH  Pro- 
cedure the  landlord,  after  giving  the  three 
days'  notice  there  provided  for,  has  the  right 
to  maintain  an  action  for  testltutian  of  po»- 
sesslon  and  cancellation  of  the  lease.  The 
attitude  of  the  landlord,  after  such  notice 
and  the  commencement  of  an  action  to  cancel 
the  lease,  is  that  the  tenant  no  IcngM-  is 
entitled  to  pongcoaion  by  virtue  of  the  lease 
contract;  that  the  tenant  has  forfeited  his 
leasehold.  Having  elected  to  treat  his  tenant 
as  no  longer  entitled  to  possession  or  to  any 
right  under  the  lease,  the  landlord's  coarse 
must  be  consistent  with  this  claim  in  the 
farther  ptogreaa  of  the  proceeding  that  he 
has  instituted.  And  if  thereafter  he  accept 
rent  accruing  subsequently  to  the  demand  for 
possession  or  accruing  subaequently  to  the 
oommenoemeiit  of  the  action,  and  accept  It  as 
rent  eo  nomine— that  la,  as  payment  under  the 
original  lease  contract — he  alHrmsthat  the 
lease  Is  still  In  extetenoe,  and  thereby  waives 
the  forfeiture  that  he  has  elected  to  enforce. 
By  his  owp  acts  he  adnrlts  the  oontiauanoe  of 
the  lease,  and  waives  any  prior  forfeiture. 
A  landlord  who  thus  recognizes  a  lease  as  a 
subsisting,  operative  contract  should  not  be 
permitted  to  insist  upon  a  past  forfeiture, 
nor  be  permitted  to  assert  that  the  contract 
is  no  longer  a  subsisting  lease  affording  to  the 
tenant  all  hip  contractual  rights  thereunder. 
Guptlll  V.  Macon,  etc.,  Co.,  140  Ga.  696,  79  S. 
E.  854,  Ann.  Cas.  1915A,  1249,  and  notes; 
Kenny  v.  Sen  Si  Lon,  101  Minn.  253,  112  N. 
W.  220,  11  L.  R.  A.  (N.  S.)  831,  and  notes,  11 
Ann.  etas.  60.  See,  also,  Randol  v.  Tatum, 
88  C^.  390,  33  Pac.  43S. 

[S]  Respondent  seeks  to  avoid  the  effect  of 
this  waiver  of  the  forfeiture  xrpoa  the  theory 
that  the  covenant  to  give  the  bond  was  a  con- 
tinuing covenant  and  Its  breach  a  continuing 
breaich.  It  undonbtedly  is  the  rule  that 
where  the  covenant  is  a  continuing  covenant 
and  the  breach  a  continuing  breach,  so  that 
there  is  a  continuing  cause  of  forfeltiure,  the 
landlord,  by  accepting  rcint  that  has  accrued 


subsequently  to  anyhreaefa  of  such  covoiant, 
is  not  precluded  from  taking  advantage  of 
any  forfeiture  occurring  after  such  accept- 
ance of  rent  McGlynn  v.  Moore,  25  Cal. 
3S4;  Jones  v.  Dnrrer,  96  CaL  95,  SO 
Pac.  1027.  But,  though  the  waiver  of  the 
breach  of  a  continuing  covenant  will  not 
preclude  the  landlord  from  taking  advantage 
of  a  cause  of  forfeiture  that  occurs  subse- 
quently to  such  waiver,  the  waiver  will  dis- 
charge any'  forfeitaite  oocarrlng  prevloody 
thereto.  Therefore,  even  if  as  claimed  by 
respondent,  the  covoiant  to  giv«  the  bond 
be  a  continotng  covenant  and  its  breach  a 
coDtlnuing  breach,  that  fact  does  not  hdp 
him  here,  because  where,  as  here,  the  forfei- 
ture relied  upon  as  the  basis  of  the  landlord's 
right  to  maintain  the  action  of  unlawful  de- 
tainer has  been  waived  subsequently  to  the 
commencement  of  the  action,  it  is  of  no  conse- 
quence, so  far  as  that  action  is  concerned, 
that  the  covenant  is  a  continuing  covenant 
and  Its  breach  a  omtluuing  breach.  Where 
the  covenant  is  a  continuing  covenant,  and 
the  tenant  continues  to  breach  it  after  the 
landlord  has  waived  his  right  to  Insist  upon 
a  past  forfeiture  of  the  lease^  such  oontina- 
Ing  breach  after  soch  waiver  may  afford 
ground  for  again  electing  to  treat  the  lease 
as  forfeited  by  again  giving  the  three  days' 
notice  required  by  the  Code,  and  conun^iclng 
a  new  actltm  for  restitution  of  possession  and 
cancellation  of  the  lease,  based  upon  such  re- 
newal or  continuance  of  the  cause  of  for- 
feiture. But  until  the  landlord  renews  bis 
election  to  treat  the  lease  as  forfeited  by 
giving  a  DAW  'Statutory  notice,  and  until  he 
commences  a  new  action  to  enforce  such  new 
Caose  of  forfeitore;  the  tenant  cannot  be 
dispossessed  for  the  past  forfeiture  that  .the 
landlord  has  waived  by  conduct  that  is  con- 
sistent only  with  a  recognition  of  the  con- 
tinued existence  of  the  lease  contract  In 
this  action  plaintiff  must  recover.  If  at  all. 
upon  the  right  of  forfeiture  that  existed 
when  he  commenced  his  action.  Bat  that 
right  he  waived,  after  the  action  was  com- 
menced, by  conduct  inconsistent  with  its 
exerdae. 
Judgment  reversed. 

We  concur:   THOMAS,  3^   WMJiEB,  J. 
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VANCE  V.   SUPERIOR   COURT,   LOS  AN« 
GELE8  COUNTY,  et  al.    (Civ.  3384.) 

(Diatrict   Oonrt   of   Appeal,    Second   District, 
DiTidon  2.  Califoraia.    June  26,  VBSO.) 

Jaatlces  af  the  paace  «=>84(2)— Objaotlon  to 
Jurisdiction  over  the  person  waived  by  gen- 
eral appearanoe. 
Since  the  amendment  of  Code  CXv.  Proc  i 
890,  subd.  4,  in  1906  (St.  190B,  p.  44),  ao  aa 
no  longer  to  provide  expressly  that  objection 
that   the   acti<Mi   was   brought   in   the   wrong 
county  might  be  made  at  the  trial,  that  ob- 
jection is  waived  by  general  aiweacanee  in  the 
justice'a  and  anperior  eoarta. 

Petltian  by  J.  A.  Vance  prayed  to  be  direct- 
ed to  Superior  Conrt,  county  of  Los  Angeles, 
and  Leslie  R.  Hewitt,  Judge  of  said  court 
for  a  writ  of  review.    Petition  denied. 

Arctiie  O.  Mltcb^  of  Ontario,  for  peti- 
tioner. 

PBB  CUBIAM.  TThe  petitioa  is  denied. 
By  bis  general  appearance  fai  the  Justice's 
and  superior  court  petitioner  waived  bis 
right  to  raise  tbe  question  of  Jurisdictlcm. 
Holbrook  V.  Superior  Couirt,  106  Cal.  689,  39 
Pac.  938,  does  not  aid  blm.  Tliat  case  was 
decided  when  section  890,  subdivision  4,  Code 
of  Civil  Procedure,  expressly  provided  that 
tbe  objection  that  the  action  was  brought  in 
tbe  wrong  county  might  be  nude  at  the  trial. 
In  1906  (St.  190Q,  p.  44)  tbe  section  was 
amended,  and  subdivision  4  thereof  now  mere- 
ly provides  that  the  aetlon  may  be  dismissed 
"when  the  action  Is  brought  In  the  wrong 
county,  or  township,  or  city."  Since  the 
amendment,  the  subject  of  dismissal  of  such 
actions  has  been  considered  by  fbe  Supreme 
(3onrt,  and  It  has  been  uniformly  held  that 
objection  to  the  Jurisdiction  of  tbe  person 
must  be  made  by  special  appearance  for  that 
purpose;  'otherwise  It  Is  waived.  Olcese  v. 
Justice's  Court,  166  Cal.  82,  103  Pac.  817; 
American  Law  Book  Co.  v.  Superior  Oorart, 
164  Cal.  327,  128  Paa  «21. 


(«  CaL  App.  lEO 

BENTE  et  n.  V.  REESE.    (Civ.  3117.) 

(District  Cionrt  of  Appeal,  Second  District, 
Division  1.  CallAimia.  Jime  11;  1920. 
Hearing  Denied  by  Supreme  Court  Aug.  9, 
1920.) 

I.  Vendor  and  pnrohaser    «=>33— Rellanoe  on 

statements  by  vendor  neoessary  to  establish 

fraud. 

Where  there  was  so  «onfldentiBl  relation 

between  the  parties  to  a  sale  of  interest  in 

mining  claims  except  long  friendship,  and  the 

vendor  had  knowledge  of  mining  which  the  par- 

chasers  had  not,  Hie  parehasers  cannot  recover 


BENTE  T.  REESB  946 

(111  P.) 

the '  payments  made  because  of  misrepresenta- 
tions by  the  vendor  without  showing  tliat  in 
fact  they  relied  on  such  misrepresentations. 


2.  Vendor  and  purohasar  «o44 — Evidonoe  held 
not  to  show  oonfldential  relations  warranting 
reoevary  of  parebaaa  money  for  mlarapreeen« 
tatlons. 
In  an  action  to  recover  purchase  money 
paid  for  an  interest  in  a  mining  claim,  eri- 
dence  that   tbe  pnrchasers  visited   tbe  claim 
with  the  vendor,  and  that  the  latter  only  rep- 
resented that  he  believed  valuable   ore  would 
be  discovered  therein  because  of  tbe  proximity 
of  a  paying  mine,  held  not  to  show  reliance  on 
confidential     relation     between     the     parties, 
though  they  were  old  friends  and  purchasers 
who  had  no  knowledge  of  mining. 

Appeal  from  Superior  Court,  Kern  County; 
J.  W.  MahoB,  Judge. 

Action  by  A.  B.  Bente  and  wife  against 
Fred  Reese.  Judgment  for  defendant,  and 
plaintifTs  appeal.     AfDrmed. 

EX  J.  EnuBons,  of  Bakersfleld,  for  a|)>|;el- 
lants. 

W.  B.  BealfJey,  of  Bakersfleld,  for  req;>ond- 
ent 

CONRET,  P.  J.  Action  to  recover  tbe  sum 
of  $1,600  received  by  the  defendant  to  and 
for  tbe  use  and  benefit  of  the  plaintiffs. 
Judgment  in  favor  of  tbe  defendant,  from 
which  Judgment  the  plaintifrs  appeal. 

An  amended  complaint  was  filed  at  tbe 
time  of  tbe  trial,  and  by  stipulation  all  of  tbe 
allegations  thereof  were  deemed  to  be  denied. 
So  far  as  pertinent  to  the  questions  presented 
here,  tbe  material  facts  alleged  by  the  p)ain- 
tlSs  were  that  prior  to  the  23d  day  of  April, 
1918,  when  said  money  was  paid  over  by  the 
plnlnttUfs  to  tbe  defendant,  tha  defendant 
had  represented  that  be  was  a  mining  man 
with  knowledge  of  mines  and  minerals  and  a  ' 
prospector,  and  that  the  plain  tiffs  believed 
tbe  said  statementa:  that  tbe  plaintiffs  and 
each  of  them  were  absolutely  ignorant  of 
mines  and  minerals  or  anything  connected 
therewith;  that  shortly  prior  to  the  23d  day 
«f  April,  1918,  defendant  Informed  the  plain- 
tiffs that  he  had  cations  upon  mining  claims, 
and  sent  a  plan  of  said  mining  claims,  show- 
ing that  they  were  IntimBtely  connected  with 
the  Cuddy  back  quicksilver,  mine;  that  tbe 
defendant  Informed  tbe  plaintiffs  that  a  one- 
fifth  Interest  in  the  said  Caddyback  mine  had 
been  sold  for  $70,000;  that  the  defendant  al- 
so took  the  plaintiffs  to  the  said  quicksilver 
mine  and  exhlolted  the  rock  and  showed  the 
plaintiffs  through  the  said  mine  and  brought 
to  the  knowledge  of  tbe  plaintiffs  the  high 
price  of  quicksilver,  and  Informed  the  plain- 
tiffs that  said  mine  was  producing  a  flask  of 
quicksilver  and  over  every  day ;  that  tbe  de- 
fendant Informed  the  plaintiffs  that  tbe  min- 
ing claims  held  under  options  by  him  were 
in  tbe  same  kind  of  ground,  and  that  there 
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was  no  reason  why  they  should  not  be  able 
to  develop  a  valuable  quicksilver  mine  upon 
Bald  grounds;  that,  believing  all  the  said 
statements  of  the  defendant,  and  being  abso- 
lutely Ignorant  in  respect  to  mining  property 
or  minerals,  plaintiffs  relied  solely  upon  the 
judgment,  experience,  and  integrity  of  de- 
fendant, and,  so,  relying,  on  the.  23d  day  of 
April,  1918,  purchased  a  one-half  interest  In 
three  mining-  claims  for  the  sum  of  $1,500; 
that  at  said  time  the  defendant  well  knew 
that  the  said  mining  claims  were  not  worth 
the  amount  demanded  from  the  plaintiffs, 
and  that  plaintiffs  were  induced  to  Invest 
their  money  with  the  defendant  soldy  be- 
cause of  their  long  acquaintance-  and  inti- 
mate friendship  with  each  other;  that  at 
said  time  the  defendant  well  knew  that  the 
said  claims  were  valueless  and  without  val- 
ues, and  that  the  defendant  made  the  said 
representations  to  the  plaintiffs  knowing  the 
same  to  be  false,  and  for  the  purpose  of  in- 
ducing the  plaintiffs  to  p|ay  to  the  defendant 
said  sum  of  $1,500,  and  that  without  the  said 
inducement  made  by  the  defendant,  and 
without  the  reliance  that  tiie  plaintiffs 
had  in  the  defendant's  promises  and  integ- 
rity and  knowledge,  the  lAalntifFs  would  not 
have  so  paid  the  said  money ;  that  the  plain- 
tiffs went  upon  the  said  land  and  stayed  up- 
on the  said  land  "until  they  were  informed 
that  they  had  been  buncoed";  that  thereupon 
the  plaintiffs  investigated,  and  firom  snch 
investigation  demanded  of  and  from  the  de- 
fendant the  return  of  the  said  money,  and  of- 
fered a  deed  of  the  said  one-half  interest 
back  to  the  said  def^idant,  and  In  open  court 
tendered  to  the  defendant  a  deed  properly 
executed,  conveying  to  the  defendant  the  said 
one-half  Interest  purchased  theretofore,  which 
said  offer  was  refused;  that  the  detoidant 
has  refused  and  neglected  to  pay  to  the 
'  plaintiffs  the  said  sum,  or  any  part  thereof, 
and  that  the  said  sum  has  not  been  paid  nor 
any  part  thereof;  that  the  said  sum  was  so 
paid  to  the  defendant  on  the  23d  day  of 
April,  1918,  and  a  deed  for  one-half  Interest 
In  the  said  three  mining  claims  was  executed 
by  the  defendant  to  the  plaintiffs  on  said 
day ;  that  all  of  the  statements,  inducements, 
and  representations  made  by  the  defendant 
were  false,  fraudulent,  untrue,  and  were 
known  to  be  so  by  the  defendant  at  the  said 
time,  and  were  made  by  the  defendant 
for  the  sole  purpose  of  inducing  the  plain- 
tiffs to  consummate  said  purchase. 

The  findings  of  fact  made  by  the  court  con- 
cerning the  matters  before  mentioned  are  the 
following: 

"That  defendant  did  not,  on  the  23d  day  of 
April.  1918,  at  or  within  the  county  of  Eem, 
Stat*  of  California,  or  elsewhere,  or  at  any 
other  time,  receive  from  plaintiffs  or  either  of 
them  the  sum  of  $1,500,  or  any  other  sum  to 
and  for  or  to  or  for  the  use  and  benefit  or  use  or 
benefit  of  plaintiffs,  or  either  of  tbem.  That 
on  or  about  the  23d  day  of  April,  1918,  plain- 


tiffs paid  to  defendant  at  Tehafhapi,  CaL,  the 
sum  of  $1,500,  as  the  agreed  purchase  price 
of  and  for  an  undivided  one-half  interest  in 
three  certain  mining  claims  situated  near  said 
Tehacfaapi,  in  Kern  county,  Cal.,  and  received 
from  said  defendant  a  deed  conveying  the  said 
one-half  interest  in  said  mining  claims  so  pur- 
chased. That  prior  to  the  payment  of  said  $1,- 
500  and  the  delivery  of  said  deed,  plaintiffs 
negotiated  with  defendant  upon  the  said  pur- 
chase of  -said  interest  in  said  mining  claims, 
and  defendant  conducted  plaintiffs  to  and  upon 
said  mining  claims,  and  exhibited  them  to  plain- 
tiffs, and  indicated  to  them  the  boundaries 
thereof.  That  plaintiffs  were  given  ample  time 
to  investigate  and  consider  whether  or  not 
they  should  pay  defendant  the  said  sum  of 
$1,500  which  was  fixed  by  defendant  as  the  pur- 
chase price  of  a  one -half  interest  in  said  claims. 
That  after  consideration  thereof,  ttiat  said 
plaintiffs  accepted  the  offer  of  defendant  to 
sell  to  them  said  one-half  interest  in  said  min- 
ing claims  for  said  sum  of  $1,500,  and  so  in- 
formed defendant,  and  thereuponr  and  on  or 
about  said  23d  day  of  April,  1918,  plaintiffs  paid 
to  defendant  said  sum  of  $1,500,  and  received 
the  deed  heretofore  referred  to.  That  the 
statements,  inducements,  and  representations 
made  by  defendant  to  plaintiffs  respecting  the 
said  mining  claims  were  not  false,  trauduletit, 
or  untrue,  nor  were  they  known  by  defendant 
to  be  false,  fraudulent,  or  untrue  at  the  time 
of  the.  making  thereof,  nor  were  such  state- 
ments, inducements,  or  representations  made 
by  defendant  to  plaintiffs  in  and  about  the 
purchase  of  said  one-half  interest  in  said  min- 
ing claims,  falsely  or  fraudulently  or  nntmtb- 
fuUy  made  by  defendant  for  the  sole  purpose, 
or  for  the  purpose,  of  inducing  plaintiffs  to 
consummate  the  purchase  of  said  interest  in 
said  mining  claims." 

Appellants  contend  that  the  findings  of  fact 
are  totally  insuffldent;  that  the  evidence  is 
insutficlent  to  support  the  statements  con- 
tained in  the  findings;  that  the  plaintiffs 
were  entitled  to  a  finding  under  the  evidence 
that  the  statements  made  by  defendant  to 
the  plaintiffs  concerning  the  mining  claims 
were  made  under  confidential  relations,  and 
were  statements  of  an  expert  to  one  totally 
ignorant  of  the  subject,  and  were,  as  a  mat- 
ter of  law,  )Cor  that  reason  equivalent  to 
statements  of  fact;  that  Judgment  should 
be  for  the  plaintiffs.  Counsel  relies  upon 
the  following  rule  of  law  as  quoted  from  20 
Cy&  60:    . 

"Where  there  exists  between  the  parties 
some  relation  whereby  the  purchaser,  being 
ignorant  of  the  facts,  is  justified  in  placing  trust 
and  confidence  in  the  honesty  and  superior 
knowledge  of  the  vendor,  or  where,  in  the  ab- 
sen(^\!  of  any  particular  relation,  special  con- 
fidence ia  placed  in  the  vendor  on  account  of 
his  peculiar  knowledge  and  the  purchaser's  ig- 
norance, the  rule  of  -  caveat  emptor  does  not 
apply;  and  in  such  cases  the  purchaser  may 
without  further  investigation  rely  on  the  ven- 
dor's statements,  even  where  they  might  other- 
wise be  deemed  mere  expressions  of  opinion 
or  dealers'  talk." 
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[1]  There  was  no  legal  relation  of  special 
trust  or  confidence  between  the  plaintiffs  and 
the  defendant  in  this  case.  The  parties  bad 
been  neighbors  and  friends;  the  defendant 
bad  some  experieice  in  the  mining  business 
and  the  plulntl3s  had  no  such  experience. 
These  facts  were  known  to  all  of  them.  The 
evidence  shows  that  the  plaintiffs  had  confi- 
dence in  the  integrity  of  the  defendant,  but  it 
was  further  necessary  for  the  plaintiffs  to 
proTe,  not  only  that  the  defendant  made  false 
statements  to  th^n  upon  which  they  were  en- 
titled to  rely,  but  also  that,  without  investi- 
gating the  facts  for  themselves,  they  relied 
upon  those  statements. 

[2]  Although  we  have  not  been  furnished 
with  any  definite  specification  of  particulars 
in  which  the  evidence  is  insuffldeut  to  support 
the  findings,  we  have  examined  the  evidence 
as  we  find  it  extensively  quoted  in  the  briefs. 
It  appears  that  Immediately  before'  the  sale 
took  place,  the  plaintiffs  went  to  the  mining 
claims,  where  the  defendant  was  then  resid- 
ing, and  remained  on  the  ground  several 
days;  that  they  went  upon  the  claims  with 
the  defendant  and  visited  the  neighboring 
Guddyback  mine ;  that  at  the  time  when  the 
sale  was  made  the  defendant  had  not  repre- 
sented, and  did  not  then  represent,  that  quick- 
silver or  the  mineral  cinnabar  had  actually 
been  discovered  on  these  claims.  The  parties 
plaintiff  and  defendant  alike  knew  at  that 
time  that  the  claims  were  mere  prospects, 
and  that  it  was  a  mere  matter  of  opinion  that 
probably  such  minerals  could  be  discovered 
and  a  cinnabar  mine  developed  on  these 
claims.  The  defendant  did  state  that  the 
ore  was  "there  some  place,"  and  that  the 
dikes  or  ledge  on  which  the  Cuddyback  mine 
was  located  continued  on  Into  these  claims, 
or  that  "it  ran  that  way."  He  "worked  out 
the  trend  of  It  on  the  hillside,"  and  so  ex- 
hibited the  territory  to  the  plaintiffs.  It  is 
very  apparent,  even  from  the  testimony  of 
the  plaintiffs,  that  the  representations  made 
by  the  defendant  concerning  the  value  and 
mineral  quality  of  these  claims  amounted  to 
nothing  more  than  that  the  defendant  believ- 
ed that  probably  valuable  minerals  would  be 
found  therein  by  the  processes  of  develop- 
ment, and  that  when  so  found  the  claims 
could  be  sold  at  a  profit.  So  far  as  the  evi- 
dence shows,  thu  defendant  may  have  held 
and  believed  In  that  opinion,  and  ultimately 
it  may  prove  to  be  well  founded.  It  is  true 
that  the  defendant  had  only  paid  $400  or 
$500  for  his  options  on  the  claims,  and  that 
he  was  selling  a  one-half  Interest  therein  to 
his  friends,  the  plaintiffs,  for  $1,500.  While 
this  might  be  characterized  as  a  very  strong 
draft  on  friendship,  it  did  not  constitute 
fraud;  for  the  defendant  made  no  represen- 
tation to  the  plaintiffs  concerning  the  cost 
of  the  claims  to  him,  nor  did  the  plaintiffs 
make  any  inquiry  on  that  subject  It  is  not 
claimed  by'  the  plaintiffs,  nor  Is  there  any 


evidence  tending  to  show,  that  this  was  a 
case  of  a  Joint  purchase  of  the  property  by 
the  plaintiffs  and  the  defendant  from  third 
parties  in  which  transaction  the  parties  were 
to  pay  equal  amounts  for  their  equal  inter- 
ests in  the  property  purctiased.  The  plain- 
tiffs merely  purchased  from  the  defendant 
one-half  of  his  interest  In  the  claims  at  a 
price  fixed  by  the  vendor,  which  price  the 
vendees  were  willing  to  pay. 

Our  conclusion  Is  that  the  plaintiffs  were 
not  entitled  to  a  finding  that  the  statements 
made  by  defendant  concerning  the  mining 
claims  .were  made  under  confidential  rela- 
tions; and  that  the  evidence  is  sufficient  to 
Justify  the  facts  as  found. 

The  Judgment  Is  affirmed. 

We  concur:    SHAW,  J.;  JAMS^S,  X 


(48  Cat  App.  SOO) 

PETERKIN    V.    RANDOLPH    MARKETING 
CO.     (CW.  2942.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  June  22,  1920.  On  Pe- 
tiUon  for  Rehearing  July  14,  1020;  Hearing 
Denied  by  Supreme  Court  Aug.  20,  1920.) 

1.  Sales  «=952(5)— Evldenoe  held  to  show  sale 
of  fruit  Instead  of  oonslgnment  for  sale  on 
oommlftsloa. 

In  fruit  grower's  action  for  breach  of  con- 
tract involving  issue  of  whether  plaintiff's  fruit 
had  been  sold  to  defendant  or  had  been  shipped 
on  consignment  for  sale  on  commission,  evi- 
dence held  to  sustain  Jury's  finding  that  defend- 
ant's agent  had  in  fact  purchased  the  fruit. 

2.  Appeal  and  error  «33 1 002— Finding  on  con- 
fliotlng  •vldsnce  oonoluslve. 

Jury's  finding  on  conflicting  evidence  is  con- 
clnsive.  . 

3.  Prinoipal  and  agent  «=>!  19(1)— Plaintiff,  su- 
ing on  oontraot  made  with  one  known  to  have 
been  acting  as  agent,  has  burden  of  proving 
agent's  authority. 

Plaintiff,  having  made  contract  with  defend- 
ant's agent,  knowiog  agent  to  have  been  act- 
ing as  such,  has  burden  of  showing  that  agent, 
in  making  alleged  agreement,  was  acting  with- 
in the  scope  of  his  anthority. 

4.  Prinoipal  and  agent  «=» 1 55 (I)— Principal 
not  liable  on  agent* s  contract  not  within  actu- 
al or  apparent  authority. 

Defendant,  having  received  fmit  shipped  by 
plaintiff  without  knowledge  that  It  was  con- 
signed otherwise  than  for  sale  on  commission, 
was  not  liable  to  plaintiff  on  theory  that  its 
agent  had  actually  purchased  the  fruH,  in  ab- 
sence of  evidence  that  agent  liad  actual  an- 
thority to  make  such  contract,  or  that  defend- 
ant through  its  agents  bad  purchased  the  fruit, 
warranting  conclusion  that  the  making  of  such 
contract  was  within  the  agent's  apparent  au- 
thority. 
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On  Petition  for  Rehearing. 

5.  A|>peal  and  error  ^=3768— Court  will  as- 
eume  that  ita  attention  has  been  called  to  all 
evidence  relied  on  in  support  of  the  oonten- 
tions  of  the  parties. 

Where  the  record  is  presented  in  a  type- 
written manuscript,  and  that  portion  thereof 
upon  which  the  parties  rely  has  been  printed 
in  the  briefs,  onder  Code  Civ.  Proc.  I  963c,  ap- 
pellate court  win  assume  that  its  attention  has 
been  called,  not  only  to  the  points  reUed  on, 
but  to  all  evidence  upon  which  the  parties  rely 
in  support  of  their  contentions. 

6.  Appeal  and  error  «=s>832(5)— Rehearing  not 
granted  to  enable  party  to  present  ovMenoe 
not  printed  in  brief. 

Where  the  portions  of  the  record  on  which 
the  parties  rdy  have  been  printed  in  their 
briefs,  under  Code  Civ.  Proc.  S|  953-853<v  a 
rehearing  should  not  be  granted  to  enable  either 
party  to  present  evidence  not  printed  in  brief, 
and  what  in  fact  constitutes  a  new  record. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;. Z.  B.  West,  Judge. 

Action  by  W.  H.  Peterldn  against  Ban- 
dolph  Marlcetlng  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Reversed. 

J<dm  H.  Miller,  of  San  Francisco,  for  ai>- 
pellant 
F.  C.  Drumm,  of  Orange,  for  respondent. 

SHAW,  J.  In  tbis  actttm  a  Judgment  was 
entered  upon  the  verdict  of  a  Jury  tor  $1,- 
740.60  in  favor  of  plaintiff,  from  wblch,  de- 
fendant appeals. 

Plaintiff  sues  for  himself  and  as  assignee 
of  oae  Wbltlng,  botb  of  whom  were  owners 
of  orange  groves  upon  which,  is  the  fall  of 
1917,  there  were  crops  of  fruit  ready  for 
market  Defendant  was  a  corporation  en- 
gaged In  the  marlieting  of  such  fruit  Tbe 
claims  of  plaintiff  and  his  assignor,  as  ap- 
pears from  the  complaint,  are  that  they  de- 
livered their  fruit  to  defendant  for  ship- 
ment upon  an  agreement  by  the  latter  where- 
by It  guaranteed  a  price,  f.  o.  b.  at  Ana- 
helm,  of  a  certain  stipulated  sum  per  packed 
box  of  oranges,  less  a  certain  sum  for  pick- 
ing, packing,  and  commission  to  be  received 
by  defendant ;  while,  on  the  other  band,  de- 
fendant asserted  the  fruit  was  consigned  to 
it  for  marketing  on  a  commis.sion  basis,  with- 
out purchase  or  guaranty  as  to  price  at 
which  it  was  to  be  sold. 

The  record  is  presented  in  a  tyi)ewrltten 
transcript  and  counsel  for  both  parties,  rec- 
ognizing the  rul6  prescribed  by  section  953c, 
Code  of  Olvll  Procedure^  have  pirinted  in 
their  briefs  that  portion  of  tbe  record  upon 
which  they  rely  to  sustain  their  respective 
contentions. 

It  appears  that  defendant's  principal  place 
of  business  was  in  the  city  of  Los, Angeles; 
that  it  had  a  house  In  Orange  county  where 


It  received  and  packed  fmlt  for  shlpmott; 
that  J.  C.  Oow,  who  was  a  soliciting  agent 
called  upon  plaintiff  and  Whiting  and  solicit- 
ed the  handling  and  sale  of  their  fruit  crop 
by  defendant  on  commlssicm;  as  to  all  of 
which  there  is  no  controversy  In  tbe  evi- 
dence. A  conflict,  however,  arises  as  to  the 
nature  of  the  oral  agreement  under  which 
the  fruit  was  delivered  to  defendant.  The 
testimony  of  both  iriaintiff  and  his  assignor 
tends  to  prove  that  Gow  came  to  them  with 
a  proposal  to  ship  on  consignment  which 
they  declined;  that  thereafter,  in  an  Iniar- 
vlew  with  Oow,  he  agreed  to  guarantee 
plaintiff  a  stipulated  price  for  the  fruit,  out 
of  which  defendant  was  to  receive  65  cents 
per  box  for  picking,  -packing,  and  marketing. 
And  llketestimony  was  given  by  Whiting  as 
to  the  agreement  made  with  Gk>w.  Plaintiff 
testified  as  follows:  "It  is  my  theory  that  I 
sold  tbe  fruit  to  the  Randolph  Marketing 
Company" — and,  further; 

"I  considered  it  a  purchase;  if  the  fruit 
brought  more  then  the  price  agreed  upon,  I  was 
to  have  the  excess.  •  •  •  It  was  understood 
that  the  fruit  was  subject  to  inspection  at  the 
other  end.  •  •  •  If  the  fruit  had  been  re- 
jected on  inspection,  it  would  liave  rednced  my 
daim." 

[t-S]  Kotwlthstanding    testimony    of    de- 
fendanl)  contradicting  plabritifTs  theory   as 
to  the  meaning  of  the  contract,  the  evidence 
of  plaintiff  tends  to  prove  hia  asserted  the- 
ory, and  upon  such  conflict  the  conclusion  of 
the  Jury  must  as  to  the  nature  of  the  con- 
tract  made   by   the   defendant's    agent,  be 
deemed  conclusive.    Gow,  however,  was  act- 
ing tn  tbe  capacity  of  an  agent  and  while  it 
is  conceded  by  defendant  that  he  was  em- 
powered to  solicit  contracts  for  consignments 
of  fruit  to  it  to  be  picked,  padded,  and  sold 
on  commission,  it  denies  that  he  bad  au- 
thority, either  express  or  implied,  in  acting 
for  defendant  to  either  purchase  fruit  or 
guartntee  a  price  at  which  it  was  to  be  sold 
f.  o.  b.  or  otherwise.    Since  plaintiff  and  his 
assignor  dealt  with  Gow,  knowing  him  to  be 
acting  as  an  agent  of  defendant  the  burden 
was  upon  them  to  show  that  he  in  making 
the  alleged  agreement  waa  acting  wlthhi 
the  scope  of  authority  conferred  upon  him 
so  to  do.    While  counsel  for  respondent  con- 
cedes that  no  express  power  was  conferred 
upon  Gow  to  either  purchase  or  guarantee 
tbe  price  of  the  fruit  delivered  to  defend- 
ant  be   nevertheless   Insists   that   he   was 
clothed  with  ostensible  authority  to  make  the 
agreement  and  hence,  since   as  claimed  It 
recognized  and  a.dopted  like  contracts  made 
by  him  with  others,  defendant  is  estopped 
from  denying  that  Gow  as  Its  agent  was  au- 
thorized  to  make   the   alleged    agreeooents. 
Conceding  this  to  be  the  law,  our  attention 
Is  directed  to  ,no  evidence  whatever,  either 
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printed  In  the  brief .  or  comtalned  In  the 
typewritten  transcript,  wMch  In  the  sUghteat 
degree  tends  to  show  that  defendant  had, 
through  Its  agents  or  otherwise,  purchased 
fruit  at  a  stipulated  price  or  guaranteed  the 
price  thereof,  or  shipped  fruit  other  than  on 
consignment  for  sale  on  commission. 

[4]  The  trial  court,  in  recognition  of  the 
law,  properly  Instructed  the  Jury  that  in 
order  to  entitle  plaintiff  to  recover  they  must 
find: 

"That  In  the  making  of  said  agreements  with 
said  Oow  as  the  said  agent  of  the  Randolph 
Marketing  Company,  the  plaintiff  and  said  0. 
H.  Whiting  acted  in  good  faith  and  with  ordi- 
nary care,  and  that  the  making  of  such  agree- 
ments was  within  the  actual  or  apparent  scope 
of  the  authority  of  said  Oow." 

Admittedly  there  was  no  actual  authority 
conferred  upon  Gow  to  make  the  contracts, 
and,  as  stated,  our  attention  Is  directed  to 
no  evidence  tending  to  show  any  act  on  the 
part  of  defendant  from  which  the  conclu- 
sion can  be  drawn  that  he  had  apparent  au- 
thority tq  make  such  contracts  for  and  on 
behalf  of  defendant,  which,  upon  delivery  of 
the  fruit,  received  It  without  knowledge 
or  information  that  it  was  consigned  other- 
wise than  in  the  ordinary  course  for  sale 
upon   commission. 

The  Judgment  is  reversed. 

We  concur:   CONRET,  P.  J.;  JAHSS,  J. 

On  Petition  for  Rehearing. 

PER  CURIAM.  [B,  8]  Respondent's  peti- 
tion for  a  rehearing  herein  is  denied.  In 
presenting  this  appeal  both  parties,  as  stated 
In  the  opinion,  printed  In  their  briefs  the 
portions'  of  the  evidence,  itaken  from  the 
typewritten  transcript,  upon  which  each  of 
them  relied.  In  his  petition  for  a  rehearing 
respondent  does  not  base  his  claim  thereto 
upon  the  fact  that  in  considering  the  evi- 
dence' so  printed  we  arrived  at  on  erroneous 
conclusion,  but  now  for  the  first  time  in  his 
petition  for  rehearing  he  asks  us  to  recon- 
sider the  case  upon  evidence  printed  there- 
in to  which  no  reference  was  made  in  pre- 
B^ating  the  appeal.  In  deciding  the  case  the 
-court,  as  it  was  Justified  in  doing,  assumed 
that  both  parties  not  only  directed  our  at- 
tention to  all  of  the  points  upon  which  they 
relied,  but  likewise  to  all  the  evidence  upon 
which  they  relied  In  support  of  their  re- 
spective contentions;  and  having,  as  we 
believe,  properly  decided  the  case  thereon,  a 
rehearing  should  not  be  granted  to  liable 
either  party  to  present  what  In  fact  consti- 
tutes a  new  record;  that  is,  evidence  which 
they  did  not  deem  of  sufficient  importance 
to  print  in  their  briefs  as  reqnlred  by  section 
863c,  Code  of  CtvU  Prooedum)  which  requires 


sections  953,  953a,  and  953b,  Code  of  Civil 
Procedure,  in  appealing  from  a  Judgment  or 
order,  to  print  In  his  brief  such  portions  of 
the  record  as  he  desires  to  call  to  the  atten- 
tlon  of  the  court.  And  where,  as  in  this  case, 
it  appears  that  the  parties  exercise  such 
right,  and  submit  the  appeal,  another  hear- 
ing thereof  upon  other  evidence  than  that 
first  presented  at  the  hearing  should  not  be 
granted.  Otherwise  repeated  hearings  of  the 
same  case  must  be  had  by  the  court 


(48  Cat.  App.  1^) 
THOMAS  V.   LAYER  et  al.    (CIV.  3111.) 

(Wstpict  Court  of  Appeal,  Second  District, 
Division  1,  California.  Jane  15,  1920.  Hear- 
ing Denied  by  Supreme  Court  Aug.  12,  1820.) 

1.  Sheriffs  and  constables  9s>lSf — Sureties  on 
bond  IndemnlfylnB  constable  liable  without 
demand  by  IndemntteaL 

The  snretles  on  a  bond  given  to  indemnify 
a  constable  against  all  loss  and  llabiUty  which 
he  might  sustain  by  retaining  attached  property 
are  liable  as  soon  as  the  constable's  liability 
is  fixed  by  Judgment  against  him,  and  no  demand 
is  necessary  before  suit  is  begun  against  them. 

2.  SherHTs  and  conatable*  «s>l5l— Action  on 
bond  indomnifylnB  constable  maintainable 
without  appeal  from  Judgment  aoalnst  con- 
•table. 

A  constable  may  malDtain  an  action  on  a 
bond  given  to  indemnify  him  against  liability  for 
retaining  attached  property  without  prosecuting 
an  appeal  from  the  judgment  rendered  against 
him  in  favor  of  the  adverse  claimant  of  the  at- 
tached property. 

3.  Sheriffs  and  constables  ^=3 15 1— Action  en 
bond  Indemnifying  constable  maintainable 
pending  appeal  by  principal  tran  judgment 
against  sheriff, 

A  constable  may  maintain  an  action  on  a 
bond  given  to  indemnify  him  against  liability  or 
for  retaining  attached  property  pending  an  ap- 
peal prosecuted  by  the  principal  on  the  bond 
from  the  judgment  against  the  constable,  es- 
pecially where  it  was  not  shown  that  there  was 
any  merit  in  the  appeal,  and  it  was  dismissed 
before  trial  of  the  action  on  the  bond. 

Appeal  from  Superior  Gotirt,  Los  Angeles 
County;  Charles  Wellborn,  Judge. 

Action  by  Charles  R.  Thomas  against 
Adam  Layer  and  others.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Afilrmed. 

G.  Franklin  Baxter  and  Thomas  A.  Sanson, 
both  of  Los  Angeles,  for  appellants. 

J.  H.  De  La  Monte  and  Rupert  B.  Turn- 
bull,  both  of  Jjoa  Angeles,  for  respondent 

JAMES,  J.  Defendants  appeal  from  a 
judgment  entered  against  them.  The  action 
was  brought  upon  an  undertaking  given  by 


one  availing  himself  of  the  provisions  of  I  Wilson,  as  principal,  and  I^yer  and  Schenck, 
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as  sureties,  to  indemnify  the  plaintiff,  who 
was  a  constable,  for  a  liability  which  might 
accrue  against  him.  Wilson  was  plaintiff  in 
a  certain  dvll  action,  in  which  action  he 
required  the  plaintiff,  as  constable,  to  attach 
an  automobile,  whidi  automobile  was  later 
claimed  by  a  third  party.  Upon  the  demand 
of  the  third  party  the  constable  was  about 
to  release  the  property,  when  the  undertak- 
ing was  given  upon  which  this  action  was 
brought  Because  of  his  retention  of  the 
property  after  the  third  party's  demand,  the 
constable  was  subjected  to  a  suit,  and  judg- 
ment was  recovered  therein  against  him  by 
one  Bunnell,  who  was  the  third  party  re- 
ferred to. 

There  was  evidence  showing  that,  upon 
this  action  of  Bunnell  being  brought  against 
the  constable,  the  latter's  attorney  called  up- 
on the  appellants  to  assist  in  the  defense  of 
that  action,  and  It  appears  that  two  counsel 
were  employed  by  one  or  the  other  of  the 
sureties  (appellants  here),  and  that  such 
counsel  did  appear  at  the  trial  in  defense 
of  the  action.  Appellant  Layer,  one  of  the 
sureties,  makes  the  point  here  that  he  was 
not  permitted  to  take  part  In  the  defense 
of  that  action ;  but  there  was  ample  evidence 
before  the  trial  court  to  entitle  the  Inference 
to  be  drawn  that  he  was  not  only  well  In- 
formed of  all  of  the  proceedings  in  that  case, 
but  that  the  counsel,  other  than  counsel  for 
the  constable,  did  represent  the  sureties,  and 
both  of  them,  with  authority,  or  at  least 
their  consent.  After  the  judgment  was  ren- 
dered in  favor  of  Bunnell  against  the  plain- 
tiff here,  ocecutlon  was  taken  out  and  money 
belonging  to  the  plaintiff  was  attached, 
whereupon  notice  of  appeal  was  given  and  an 
undertaking  prepared  and  filed  for  the  pur- 
pose of  staying  execution.  On  this  undertak- 
ing Layer  signed  as  one  of  the  sureties,  but 
later  refused  to  justify,  and  the  constable 
by  his  own  means  procured  a  stay  bond  and 
caused  the  same  to  be  filed.  While  the  ap- 
peal was  pending  in  this  court  and  undecid- 
ed, the  plaintiff  brought  this  action  to  enforce 
the  IJabiUty  assumed  by  Wilson!  and  his 
sureties,  the  appellants  here.  Before  the  ac- 
tion was  tried,  plaintiff  dismissed  his  appeal 
in  the  Bunnell  Case  in  this  court  and  satis- 
fied the  judgment  below. 

[1]  Defendants  contend  that  the  complaint 
in  this  action  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  because  It 
did  not  allege  that  demand  had  been  made 
npon  the  appellants  for  the  payment  of  the 
judgment.  Plaintiff  in  his  complaint  set  out 
the  undertaking  executed  by  ai^ellants, 
whldi  undertaking,  as  appears  by  its  termi, 
was  to  Indemnify  the  constal>le  against  "all 
loss  and  liability  which  he,  the  said  con- 
stable, bis  heirs,  executors  or  administrators, 
shall  sustain  or  in  any  wise  t>e  put  to,  for 
or  by  reason  of  the  said  atta<dunent,  seizing, 
levying,  taking,  or  retention  by  the  said  con- 


stable, in  his  custody,  under  said  attachment, 
of  the  said  property  claimed  as  aforesaid. 
•  •  •••  By  allegations  following,  the  facta 
that  the  judgmeut  had  been  rendered  against 
the  plaintiff,  the  amount  thereof,  and  that 
the  defendants  had  failed  to  hold  the  plain- 
tiff harmless  as  agreed,  and  had  failed  to 
pay  the  amount  of  the  Judgment,  and  that 
the  whole  amount  thereof  was  unpaid,  were 
set  forth.  We  think  it  was  not  necessary  to 
allege,  under  the  terms  of  the  contract  of 
indemnity,  that  demand  had  been  made  upon 
the  app^lants  before  the  bringing  of  this 
action.  The  amount  of  their  liability  had 
become  fixed  by  the  judgment,  and  there  was 
no  term  of  the  undertaking  which  relieved 
appellants  from  satisfying  the  judgment  un- 
til after  demand  made.  Murdock  v.  Brooks^ 
38  Cal.  596 ;  Pierce  v.  Whiting,  63  Cal.  538 ; 
Cobum  v.  Brooks,  78  Cal.  443,  21  Pac.  2. 
The  contract  here,  as  before  noted,  was  one 
of  indemnity.  In  interpreting  the  liability  of 
sureties  under  such  a  contract,  the  Supreme 
Court,  in  Showers  v.  Wadsworth,  81  Cal.  270, 
22  Pac.  663,  said: 

"The  contract  was  in  substance  a  contract  of 
indemnity.  In  form  it  was  to  turnisb  a  bond 
of  indemnity.  •  •  *  The  indemnity  was 
against  liability,  and  hence  there  was  a  right  of 
recovery  upon  the  contract  as  soon  as  the  lia- 
bility was  incurred." 

In  McBeth  A  Compton  v.  Mclntyre^  <S7 
Cal.  49,  the  court  said: 

"As  has  been  seen  already,  the  indemnity  giv- 
en the  constable  was  not  only  against  actual 
damage,  etc.,  but  also  against  all  liability  there- 
for; and  therefore,  the  moment  the  judgment 
was  entered  in  favor  of  McBeth  &  Compton 
against  the  constable,  the  latter  became  lialde 
for  the  amount  of  it,  and  thereupon  a  cause  of 
action  arose  in  his  favor  npon  the  bond." 

.  We  quote  also  from  Tunstead  v.  Nlxdorf, 
80  CaL  647,  22  Pac.  472: 

"His  liability  attached  the  moment  be  refused, 
on  demand,  to  surrender  the  property  to  the 
execution  debtor,  and  that  liability  was  fixed 
and  determined  by  the  judgment  of  McCue 
against  him.  The  same  judgment  fixed  the  lia- 
bility of  the  defendants  in  this  action  to  the 
plaintiff.  •  •  •  It  would  have  been  different 
if  the  bond  had  only  tndemDified  the  sheriff 
against  actual  damages.  In  soch  case  the  sher- 
iff could  not  recover  until  he  had  actually  been 
compelled  to  pay  the  judgment  recovered 
against  him.  Oaks  v.  ScheiSerly,  74  Cal.  478. 
The  bond  in  suit  was  security  against  liability 
on  the  part  of  the  plaintilT,  and  not  against  ac- 
tual damages  only,  and  his  liability  attached  un- 
der the  original  execution." 

[2]  The  liability  of  this  constable  became 
determined  as  to  Its  amount  when  the  Judg- 
ment of  the  third  party  (Bunnell)  was  enter- 
ed against  him.  The  constable  was  not  re- 
quired to  take  an  aK)eal  from  that  JudgmeaC 
at  his  own  cost  and  expense ;  neither  was  he 
required  to  prosecute  any  appeal  talten  by 
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him  to  its  conclnslon.  He  had  the  right  to 
rest  upon  the  Judgment  and  require  the  prin- 
cipal and  sureties  on  the  undertaking  of  in- 
demnity to  pay  the  amount  for  which  he 
had  become  liable,  and  he  was  at  liberty  to 
bring  his  action  against  the  principal  and 
sureties  without  himself  first  satisfying  ibe 
judgment  In  Showers  v.  Wadaworth,  supra, 
the  court,  in  addition  to  the  language  which 
we  have  quoted,  observes: 

"The  Bheriff  haying  made  a  proper  request 
that  the  indemnifier  should  litigate  the  claims 
aKainst  him,  it  is  immaterial  whether  the  indem- 
nifier did  so  or  not.  If  he  neglected  to  do  so,  the 
judgments  would  be  coDclusiTe  against  him. 
'If,  after  request,  the  person  indemnifying  neg- 
lects to  defend  the  person  indemnified,  a  recov- 
ery against  the  latter,  suffered  by  him  in  good 
faith,  is  conclusive  in  his  favor  against  the  for- 
mer.' Civ.  Code,  {  2778,  subd.  6.  If  he  took 
charge  of  the  Utigation.  the  judgments  are 
equally  conclusive.  Civ.  Code,  !  2778;  Dutil 
V.  Pacheco,  21  Cal.  442,  82  Am.  Dec.  749." 

[3]  The  fact  that  at  the  time  this  action 
was  brought  the  appeal  of  the  plaintiS 
Thomas  In  the  Bunnell  Case  was  pending 
and  undetermined,  \ye  think  did  not  aSect 
the  right  of  the  plaintiff  to  enforce  his  claim 
against  the  appellants  upon  the  liability  as- 
sumed under  their  contract  Moreover,  it 
appears,  as  has  already  been  observed,  that 
before  the  trial  of  this  action  the  appeal  of 
Thomas  was  dismissed  and  the  judgment  of 
Bunnell  was  satisfied.  It  doies  notapt^ar,  if 
that  question '  is  material  here  at  all, '  that 
there  was  any  merit  in  that  appeal,  or  that 
the  judgment  as  entered  in  favor  of  Bunnell 
against  the  plaintiff  was  in  any  .wise  Im- 
proper as  to  its  foundation  or  amount.  We 
think  that'  the  judgment  as  Altered  herein 
is  a  just  one,  and  we  find  no  error  sufficient 
to  sustain  appellants'  plea  tor  reversat 

The  judgment  is  affirmed. 

We  concur:   CONREY,  P.  J.;    SHAW,  J. 


(«  Cal.  App.  237) 

PEOPLE  V.  PORTER.    (Cr.  489.) 

(District  Court  of  Appeal,  Third  IMstrict  Cali- 
fornia. June  18,  1920.  Hearing  Denied  by 
Supreme  Court  Aug.  16,  1920.) 

I.  Rapo  «s»53(5)— Evidenee  held  to  sostain  a 
oonvlctloa  of  assault  with  intent  to  rape. 

In  prosecution  for  assault  with  intent  to 
rape  an  11  year  old  girl,  evidence  that  defend- 
ant went  to  tbe  house  where  he  knew  the  girl 
was  alone  with  other  children,  with  no  particu- 
lar business,  and  Iiis  own  admission  as  to  bis 
acts,  with  the  exception  of  the  attempt  charg- 
ed. hel4  sufficient  with  testimony  of  the  girl 
to  snstain  a  conviction. 
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2.  Criminal  law  (S^l  159(4)  —Testimony  of 
proseoutrix  must  be  given  credit  on  appeal 
from  conviction. 

On  appeal  from  a  conviction  of  assault  with 
intent  to  rape  a  girl  because  of  insufficiency 
of  the  evidence,  the  testimony  of  the  prosecu- 
trix must  be  given  full  credit 

3.  Rape  «=:>4fi (2) —Evidence  of  fact  of  oom> 
plaint  It  admissible,  but  not  details  thereof. 

In  a  prosecution  for  assault  to  rape,  evi- 
dence that  prosecutrix  made  complaint  after 
the  crime  was  admissible,  but  not  tbe  details  of 
the  complaint,  including  the  name  of  the  party 
complained  against 

4.  Criminal  law  «s>695(5)— ObJMtlon  held  not 
te  raise  point  that  qnestlon  to  witness  as  to 
complaint  stated  defendant's  name. 

In  a  prosecution  for  assault  to  rape,  an 
objection  to  a  question  as  to  whether  prosecu- 
trix jnade  any  complaint  with  reference  to  de- 
fendant because  it  was  too  indefinite  and  un- 
certain does  not  raise  the  point  that  the  ques- 
tion was  improper  because  it  conta'ined  defend- 
ant's name. 

5.  Criminal  law  •8=>ll70'/2( I)— Naming  defend- 
ant In  prosecution  as  te  complaint  by  prose- 
cutrix held  not  prejudicial. 

The  fact  that  a  question  as  to  complaint  by 
prosecutrix  after  the  commission  of  the  of- 
fense named  defendant  was  not  prejudicial, 
where  there  was  no  pretense  that  prosecutrix 
had  grounds  for  complaint  against  any  one  else, 
and  tlie  jury  would  have  inferred  that  com- 
plaint was  against  defendant  if 'his  name  bad 
not  been  mentioned. 

6.  Criminal  law  <S=»ll70</2(6)— Witnesses  €=> 
375 — Question  as  to  animus  of  witnesses  held 
Improper,  but  not  error  as  construed  by  trial 
court. 

Though  a  question  asked  defendant  as  to 
why  prosecutrix  and  her  mother  told  tbe  story 
they  did  against  him  was  in  improper  form,  it 
was  not  prejudicial  error  to  overrule  an  ob- 
jection to  it  after  the'  court  had  stated  that  in 
effect  it  asked  whether  defendant  knew  of  any 
reason  why  prosect^ix  and  her  mother  should 
iiave  any  prejudice  against  him. 

7.  Criminal  law  «=s>366(4)  —  Evidence  held  to 
show  defendant  was  preswit  whoa  declaration 
of  protoeutrix  was  made. 

It'  was  not  error  to  admit  tettimony  as  to 
a  declaration  by  prosecutrix  at  the  time  of  the 
alleged  offense  on  the  theory  of  res  gestie, 
though  the  witness  did  not  testify  that  defend- 
ant was  present,  where  the  witness  did  state 
that  she  heard  the  voice  of  a  man  whom  she  did 
not  see,  and  the  testimony  of  prosecutrix  show- 
ed that  defendant  was  the  only  man  with  whom 
she  was  talking  at  that  time  and  place. 

Appeal  from  Superior  Court  Tuba  Coun- 
ty ;    Eugene  P.  McDaniei;  Judge. 

Richard  Porter  was  convicted  of  assault 
with  intent  to  rape  and  he  appeals  from 
the  judgment  of  conviction  and  the  order 
denying  his  motion  for  new  trial.    Affirmed. 


«=9For  other  cases  see  same  toplo  and  KBY-NT7HBBR  ta  all  Key-Numbered  DlaesU  and  Indtxaa 
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W.  H.  Carlln  and  W.  P.  BJclj,  of  MatTS- 
vllle,  for  appellant. 

U.  S.  Webb,  Atty.  G^.,  and  J.  Cbai.  Jones, 
D^nity  Atty.  Gen.,  for  the  People. 

BTTSNEXT,  J.  The  defendant  was  con- 
victed of  an  assault  with  Intent  to  commit 
rape,  the  proaecntrlx  beine  of  the  age  of  11 
years.  The  appeal  Is  from  the  Judgment  and 
an  order  denying  the  motion  for  a  new  trial. 

[1]  The  first  claim  made  by  appellant  is 
that  the  evidence  is  insufficient  to  sni^ott 
tile  verdict  of  the  Jury.  With  this  conten- 
tion we  cannot  agrees  The  mother  of  the' 
prosecatriz  conducted  a  rooming  house  in 
the  city  «f  MarysvlUe  wherein  she  resided 
with  her  four  children.  About  tba  9th  of 
Ifay,  1019,  the  defiendant  became  a  roomer 
therein,  and  remained  continuously  for  a 
short  time,  and  afterwards  was  there  at  Ic; 
regular  Intervals  for  a  night  or  two.  On  the 
20th  of  August,  about  8  o'clock  In  the  morn- 
ing, he  returned  to  the  lodging  house  for 
the  purpose  of  getting  some  laundry  that  he 
had  left  there.  He  met  and  talked  with 
the  motber  who.  In  addition  to  her  duties  In 
connection  with  the  lodging  house,  was  al- 
so working  In  the  Marysvtile  Steam  Laun- 
dry. He  asked  to  see  the  children,  and  par- 
ticularly Elsie,  the  eldest  one.  The  mother 
said  the  children  were  In  bed,  and  he  could 
not  see  them  then,  but  must  wait  until  some 
other  time.  He  Insisted  upon  seeing  Elaie, 
the  eldest  child,  hut  upon  being  again  in- 
formed by  her  that  the  children  were  in  bed, 
and  he  could  not  see  them  at  that  time,  he 
took  his  laundry  and  accompanied  the  moth- 
er down  the  stairs  to  the  sidewalk,  and 
thence  toward  the  laundry  until  he  came 
to  the  telephone  station,  where  he  parted 
with  the  mother,  stating  that  he  was  going 
to  telephone.  A  short  time  thereafter  be 
left  the  telephone  station  and  returned  to 
the  lodging  lionse.  As  to  what  occurred 
then  we  have  the  testimony  of  the  Uttle 
girl,  Elsie,  which  it  Is  sufficient  ta  quot» 
as  follows: 

"About  lO  mlnateB  after  Mr.  Porter  and  my 
mother  left  he  returned  and  knodced  at  the 
door  and  said  he  wanted  to  come  in.  I  told 
him  he  couldn't  oome  in.  He  said,  'Well,  .get 
dreased,'  and  so  I  got  up  and  got  my  clothes 
and  came  out,  and  went  out  on  the  porch.  He 
said,  'I  hear  your  mother  ia  going  to  send  j^mi 
to  Grass  Valley.'  I  said,  'Yes,  she  ia  thinking 
of  sending  us  ^ere.'  He  said,  'I  will  come  up 
and  gbt  yoD  out.'  I  said,  'Yon  can't  get  as  ont.' 
He  said,  'Yea,  I  can,  I  know  one  of  the  Sisters 
up  there.'  I  said,  'Do  you  know  the  Sister  Su- 
perior.?' He  said,  'No.'  I  said,  'Yon  can't  get 
ns  out  unless  you  know  Sister  Superior.'  He 
didn't  say  anytliing  more  about  Grass  Valley. 
Then  we  went  in  the  hall  and  sat  down.  He 
wanted  me  to  sit  on  his  lap,  and  I  said,  'No, 
I  can  sit  here.*  I  aat  down  on  a  bun^e  of 
laundry  in  front  of  the  telephone.  There  were 
two  bundles  of  laundry  there,  and  ao  I  aat 
down.     H«   wanted  me   to   kiss  him,   and    I 


wouldn't  do  it.  He  aaid  h«  gaeased  he  would 
have  to  go.  He.  picked  up  hia  laundry  and 
started  down  the  staira.  I  started  back  to  the 
kitchen,  he  followed  me  there.  He  chased  me 
in  the  comer  and  atarted  to  unbutton  hia  pants. 
I  pushed  away  from  him,  and  ran  over  to  the 
other  aide  of  the  room.  He  came  right  after 
me,  and  sat  down  in  the  chair  by  the  table,  tried 
to  puH  me  over  his  lap.  Just  then  my  sister 
came  ont  of  room  1.  He  jumped  up  and  ran 
over  to  the  other  aide  of  the  honse.  Then  he 
said  he  guessed  he  would  have  to  go.  He  gave 
me  a  dollar.  I  showed  him  mamma's  new  dress. 
Then  he  said  he  guessed  he  would  have  to  go, 
and  wanted  me  to  kiss  him,  and  I  wouldn't  do 
it,  ao  he  gave  me  $1,  and  said  he  would  give 
me  $6  next  time  he  came  in.  At  the  time  he 
started  to  unbutton  hia  clothes  he  chased  me 
over  in  the  corner,  he  atarted  to  unbutton  his 
pants  I  said,  'Yon  let  me  out.'  He  said,  'I 
won't  hurt  you.'  At  the  time  he  came  over  and 
sat  down  ip  a  chair  and  wanted  me  to  ait  on 
hia  lap  hia  clothes  were  buttoned.  At  the  time 
be  waa  sitting  on  the  chair  by  the  table  he  had 
hold  of  my  bloomer  leg,  Just  had  hold  of  my 
bloomer  at  the  bottom.  He  was  then  tryiqg  to 
pull  me  over  on  his  lap.  Before  I  atarted  back 
to  the  kitchen  he  got  hold  of  my  arm  and  tried 
to  pull  me  in  room  6,  tmS  t  aaid  I  would  tell 
mamma,  and  ho  said  'Oh,  no.'" 

[Z]  We  cannot  say  that  It  ia  an  irration- 
al conclusioB  from  the  foregoing  that  the  de- 
fendant Is  guilty  as  charged.  In  the  tes- 
timony of  the  girl  Is  foanA  at  least  some  evi- 
dence of  every  element  of  the  crime.  We 
must  aceocd,  of  course,  full  credit  to  bar 
statements,  and,  so  reviewing,  the  record,  we 
moBt  bold  that  the  case  ia  governed  by  the 
principle  announced  in  People  ▼.  Johnson, 
131  Cal.  511,  63  Pac.  842,  and  People  r. 
Moore,  itS  CaL  241.  100  Pac.  688. 

Indeed,  the  altnaflon  Is  fairly  disclosed 
ia  the  following  statement  of  the  trial  judge 
In  denying  the  motion  for  a  new  trial: 

"I  am  bound  by  th«  verdiet  of  the  Jury,  and 
In  that  respect  at  this  time  I  am  almoat  in  the 
sfime  position .  ai^  appellate  court  would  be, 
looking  at  the"  evidence,  if  there  is  evidence 
there,  even  though  it  may  be  conflicting,  that 
would  support  the  verdict,  I  am  to  be  bound  by 
that  verdict  nnlesa  i  think  there  baa  been  a 
miscarriage  of  Justice.  The  incriminating  dr- 
cumstancea  of  this  case  it  is  not  neeeasary  to 
comment  «n,  hfU  they  are  these:  He  kaivw  the 
children  were  there  alone,  unprotected;  he  had 
been  told  by  the  nstber  he  eooJdn't  see  tbem 
at  that  thae;  goes  away  with  her,  and  then  im- 
mediately returns;  half  no  /business. to  go  op 
there  at  all;  then  according  to  his  own  story 
coiTOberatM  every  detail  of  the  girl's  atory, 
except  the  incriminating  circumstaaces  of  onbot- 
toning  his  pants  and  trying  to  force  her  into 
the  room  6  with  pioderate  force;  he  followed 
her  into  the  kitchen  for  the  purpose  of  hearing 
her  read  a  letter;  the  Jury  may  have  wondered 
why  the  mail  carrier  waa  not  produced  who  de- 
livered that  letter;  the  testimony  that  he  forc- 
ed her  into  a  corner  of  the  room,  unbuttoned 
his  pantaloons^  afterwards  seizing  her  by  the 
bloomers — those  circumstances  were  sufficiently 
incriminating  to  justify  the  jury  in  finding  a 
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rerdict  of  guilty  ot  assault,  of  the  crime  charg- 
ed. There  are  no  atrocious  detafls  toi*  indicate 
that  he  ever  had  in  his  mind  to  use  more  than 
moderate  force,  perhaps  overcome  resistance 
by  blandishments  than  any  other  way,  but  there 
was  sufficient  to  indicate  his  purpose  to  gratify 
bis  passions;  I  think  there  is  no  escape  from 
It." 

[3]  Appellant  dalms  tbat  the  conrt  erred 
In  overmllng  bis  objection  to  the  foUowlng 
question: 

"I  will  ask  you  Mrs.  Simmons,  if,  on  the  20th 
day  of  August,  1919,  in  the  morning  about  the 
hour  of  8  o'clock,  if  Elsie  made  any  reference 
to  the  defendant — made  any  complaint  to  you 
jfith  reference  to  Bichard  Porter?" 

In  People  v.  Wllmot,  1S9  Cal.  103,  72  Pac. 
838,  the  Supreme  Ck>urt  said: 

"The  rule  enunciated  by  the  authorities  gen- 
erally, and  by  all  the  decisions  in  this  state, 
is  in  all  cases  to  admit  evidence  of  the  fact  of 
complaint,  and  In  no  case  to  admit  anything 
more,  •  •  *  for,  as  said  by  Oreehleaf,  *tbs 
evidence  when  restricted  to  this  extent  is  not 
hearsay,  but  in  the  strictest  sense  original  evi- 
dence. When,  however,  these  llmita  are  ex- 
ceeded, it  becomes  hearsay  in  a  very  objection- 
able form.'  It  is  clear  tbat  to  allow  any  mere 
statement  of  the  prosecutrix  as  to  the  details 
of  the  affaii^,  or  as  to  the  name  of  the  person 
accused  by  her,  to  be  given  In  evidence  would 
be  to  allow  hearsay  evidence  to  prove  the  of- 
fense." 

It  Is  thus  apparent  tbat  tbe  only  possible 
objectionable  portion  of  tbe  question  was  In 
the  use  of  the  name  of  the  defendant  The 
district  attorney  so  framed  tbe  question 
probably  to  identify  tbe  complaint,  in  other 
words,    to   show: 

"That  the  complaint  related  to  the  matter  be- 
ing inquired  into,  and  not  td  a  complaint  whol- 
ly foreign  to  the  subject."  People  v.  Swist,  186 
Cal.  620,  69  Pac.  223. 

Manifestly,  the  question  would  have  been 
meaningless  if  It  had  not  been  directed  to 
this  particular  Instance,  but  It  would  have 
been  better  if  tbe  district  attorney  had  oth- 
erwise identified  the  complaint  and  avoided 
the  use  of  said  name.  It  may  be  added  that 
tbe  learned  trial  Judge  correctly  stated  tbe 
rule  as  follows: 

"ITon  are  prevented  from  going  into  detail. 
*  *  *  It  may  be  given  in  evidence  that  the 
complaining  witness,  shortly  after  the  alleged 
occurrence,  made  complaint  to  some  person  if 
that  is  the  fact." 

[41  But  appeflant's  counsel  failed  to  point 
out  tbat  specific  Infirmity  In  tbe  question. 
The  objection  was: 

"0^o  which  we  object  as  incompetent.  Immate- 
rial, irrelevant,  calls  for  hearsay  testimony,  no 
foundation  laid,  it  is  indefinite  and  uncertain, 
and  particularly  we  specify  the  indefiniteness 
and  uncertainty  of  the  question." 
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There  was  no  suggestion  that  the  question 
contained  too  much.  Indeed,  tbe  principal 
objection  was  tbat  It  contained  too  little; 
that  it  was  too  Indefinite  and  too  uncertain. 
A  similar  objection  had  been  made  before, 
but  there  was  no  claim  that  the  question 
went  too  far.  This  particular  objection  was 
therefore  waived. 

[6]  We  may  add  that  since  it  was  proper 
to  identify  the  complaint  in  some  manner, 
It  is  difficult  to  see  any  prejudice  In  tbe 
use  of  tbe  name  of  tbe  defendant  for  that 
purpos& 

There  Is  no  kind  of  pretense  that  the 
prosecutrix  bad  any  cause  for  complaint 
against  any  one  else,  .arising  that  day,  and 
If  the  question  bad  been  the  entirely  proper 
one,  "Did  Elsie  on  August  20,  1919,  make 
any  complaint  as  to  tbe  treatment  she  re- 
ceived that  morning?"  the  Jury  would  nat- 
urally and  Inevitably  understand  tbat  tbe 
reference  was  to  the  treatment  Ot  her  by  tbe 
defendant.  Tbe  significance  of  tbe  Interroga- 
tory was  indeed  not  substantially  affected 
by  the  use  of  tbe  defendant's  name. 

[•]  Another  criticism  of  antellant  is  based 
upon  this  part  of  tbe  record: 

"Q.  Now,  Mr.  Porter,  yon  state  that  your  re- 
lations with  this  family  have  always  been  friend- 
ly?   A.  They  have. 

"Q.  When  did  they  become  otherwise? 

"Mr.  Cariin.  Objected  to  as  incompetent,  im- 
material, irrelevant,  not  cross-examination; 
that  is  an  inference  to  be  drawn  by  the  jury  t« 
be  argued  by  counsel,  and  tbe  reasons  for  it  too. 

"The  Court:  Overruled.  A.  I  don't  know  as 
they  ever  did.    •    •    • 

"Mr.  Manwell:  Can  you  tell  this  Jury  here 
why  they  (the  prosecutrix  and  her  mother)  told 
that  story?" 

This  question  was  also  objected'  to,  but 
tbe  court  overruled  the  objection,  stating: 

"He  has  testified  the  relationship  was  pleas- 
ant, and  tbe  question  is  cross-examination  along 
that  line;  if  he  knows  any  reason  why  they 
should  have  any  feeling  to  testify  against  him, 
that  is  what  it  amounts  to. 

"Mr.  Cariin:  To  such  a  question  I  might  not 
object. 

"The  Court:  That  is  what  I  take  the  ques- 
tion means." 

The  answer  was: 

"No,  I  couldn't  tell  why  they  told  it,  I  am 
no  mind  reader." 

Tbe  question  in  form  was  objectlonttble. 
Bnt  we  think  It  must  be  assumed  tbat  the 
witness  accepted  the  court's  interpretation  of 
Its  meaning,  and  answered  accordingly.  In 
other  words,  tbe  question  must  have  been  un- 
derstood as  though  tbe  witness  bad  been 
asked  if  be  knew  of  any  animus  or  preju- 
dice on  the  part  of  said  witnesses  that  might 
influence  their  testimony.  Appellant,  in- 
deed, expressed  himself  as  not  averse  to  a 
question  of  tbat  character.     Moreover,  re- 
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gardless  of  this  question  and  answer,  It  Is 
quite  apparent  from  tbe  testimony  of  appel- 
lant that  be  knew  of  no  reason  why  these 
witnesses  should  perjure  themselves.  If  he 
had  known  of  any  fact  tending  to  discredit 
their  testimony,  of  course,  he  would  have 
mentioned  it.  Indeed,  his  testimony  uni- 
formly was  to  the  effect  that  he  was  upon 
terms  of  friendship  and  Intimacy  with  the 
whole  famUy  of  which  the  prosecutrix  was 
a  member.  Tbe  answer  to  the  question  was 
then  simply  the  conclusion  or  Inference 
which  the  Jury  must  necessarily  have  reach- 
ed from  a  consideration  of  the  other  testi- 
mony of  the  defendant,  that  is,  that  he  did 
not  know  of  any  Improper  motive  which 
might  have  influenced  said  witnesses.  The 
question  should  have  been  reframed  In  ac- 
cordance with  the  suggestion  of  the  court, 
but,  even  if  we  concede  error,  we  do  not 
think  tbe  matter  Is  of  sufficient  gravity  to 
Justify  a  reversal  of  the  Judgment. 

[7]  Appellant  also  criticizes  the  action  of 
the  court  In  allowing  Mrs.  Simmons  to  tes- 
tify that  about  8  o'clock  in  the  morning  of 
the  alleged  assault,  while  occupying  a  room 
In  said  lodging  house,  she  heard  the  prose- 
cutrix say:  "I  am  going  to  tell  mamma." 
An  objection  was  made  to  the  question  upon 
the  general  ground,  and  that  it  was  hear- 
say, and  particularly  that  no  foundation  had 
been  laid,  in  that  it  did  not  appear  that  the 
remark  was  made  to  the  defendant,  or  that 
he  was  present  at  the  time.  Of  course,  the 
theory  of  the  prosecution  was  that  the  wit- 
ness heard  the  remark  that  was  made  by 
the  prosecutrix  at  tbe  time  of  the  alleged 
assault,  and  that  the  testimony  as  to  such 
declaration  was  admissible  as  evidence  of 
the  res  gestse.  People  v.  Vernon,  35  Cal. 
51,  95  Am.  Dec.  49.  The  rule  is  familiar, 
and  would  undoubtedly  apply  if  the  identi- 
fication of  the  statement  was  sufficient. 
This  seems  to  be  the  gravest  question  in  the 
case.  The  witness  heard  a  man's  voice, 
but  she  did  not  recognize  it  as  that  of  the 
defendant,  since  she  was  not  familiar  with 
his  voice,  nor  did  she  see  him  on  that  occasion. 
But  it  was  not  required  that  the  whole  ques- 
tion of  identification  should  be  established  by 
the  testimony  of  this  witness.  It  appears 
from  the  testimony  of  the  prosecutrix  that  ^e 
and  .the  defendant  were  in  the  liall  at  or  about 
that  time,  and  that  he  was  the  only  man  with 
whom  she  conversed.  The  jury  were  entire- 
ly Justified,  from  all  the  circumstances  in 
the  case,  in  concluding  that  said  statement 
was  a  part  of  the  conversation  with  defend- 
ant as  related  by  the  prosecutrix,  and,  hence, 
we  think,  tbe  court  committed  no  error  in 
admitting  the  testimony.  At  any  rate  it 
cannot  be  said  that  the  verdict  was  influenc- 
ed at  all  by  said  testimony.  The  Jury  must 
have  reached  their  conclusion  from  a  con- 
sideration of  the  testimony  of  the  prosecu- 1 


trix,  and  this,  as  we  have  seen,  is  sufficient 
to  establish  the  crime.  No  otlier  point  de- 
mands attention. 

The  learned  counsel  for  appellant  have 
presented  an  able  and  plausible  argument 
in  favor  of  their  client,  but  after  a  careful 
reading  of  the  record,  we  think  it  must  be 
said  that  to  reverse  the  case  would  be  to 
exceed  the  limits  prescribed  for  tbe  exercise 
of  power  and  authority  by  a  reviewing  court. 

The  judgment  and  order  are  affirmed. 

We  concur:  NICOL,  Presiding  Judge  pro 
tem.;    HART,  J. 


(48  Cal.  App.  70) 

BARBER    ASPHALT    PAVING    CO.  v. 

ARMSTRONG  et  al.    (Civ.  3414.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1,  California.    June  4,  1920.) 

Maniolpal  oorporatlona  «=35I9(6)— Lien  under 
last  of  auocesslve  Improvement  proceadlngs 
paramount. 

As  between  special  taxes  under  successive 
street  improvement  proceedings,  the  lien  of  the 
special  taxes  under  the  last  proceeding  prevails. 

Appeal  from  Superior  Court,  Los  Angela 
County;   Dana  R.  Weller,  Judge. 

AcUon  by  the  Barber  Asphalt  Paving  Com- 
pany against  Edith  R.  Armstrong  and  others. 
Judgment  for  defendant  and  cross-complaln- 
ant  Chester  A.  Bell,  and  iriaintlff,  also  a 
cross-defendant,  appeals.    Affirmed. 

Arthur  M.  Ellis,  of  Los  Angeles,  and  Chas. 
A.  Gray,  of  San  Francisco,  for  appellant. 

Richard  J.  O.  Culver,  of  Los  Angeles,  for 
respondent. 

WASTE,  P.  J.  Plaintiff  brongbt  this  ac- 
tion against  a  number  of  defendants,  seeking 
to  quiet  Its  title  to  certain  real  property  sit- 
uated in  the  city  of  Manhattan  Beach.  The 
defendant  Chester  A.  Bell  flled  a  cross-com- 
plaint, seeking  a  like  decree,  and  judgment 
was  entered  In  his  favor.  The  plaintiff  ap- 
peals. 

The  question  presented  for  determination 
is  one  arising  between  plaintiff  and  cross- 
defendant  Barl)er  Asphalt  Paving  Company 
and  tbe  defendant  and  cross-complainant 
Chester  A.  Bell.  There  is  no  dispute  between 
them  as  to  the  facts ;  the  controversy  being 
purely  one  of  law.  Each  claims  title  to  the 
property  In  question  by  a  deed  from  the  treas- 
urer of  Manhattan  Beach,  issued  pursuant 
to  a  sale  after  delinquency  on  a  street  Im- 
provement bond. 

The  board  of  trustees  of  the  city  of  Blan- 
hattan  Beach  initiated  certain  proceedings  for 
the  grading  and  paving  of  Uigtiland  avenue, 
under  the  Vrooman  Act  (St  18ii3,  p.  147,  u 
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amended).  Jurisdiction  was  duly  acquired 
and  tbe  work  was  ordered.  The  contract  for 
the  work  was  entered  Into  between  the  super- 
intendent of  streets  of  Manhattan  Beach  and 
the  plaintiff,  February  6,  1914.  The  assess- 
m&at  for  the  work  was  recorded  October  6, 
1914.  On  December  8th  following  a  bond 
was  duly  Issued  against  the  lot,  under  the 
Bond  Act  of  February  27,  1S93  (St  1893,  p. 
33).  Ko  payments  of  either  principal  or  in- 
terest being  made  on  tbe  bond,  the  lot  was 
sold  by  the  city  treasurer  on  the  demand  of 
plainUff  on  the  24th  day  of  March,  1910.  Tbe 
certlflcate  of  sale  was  Issued,  and  in  due 
time  deeds  followed,  vesting  the  tlUe  to  the 
lot  in  plaintiff. 

The  proceedings,  under  which  the  defend- 
ant Bell  claims,  provided  for  the  construction 
of  a  sidewalk  on  Highland  avenue,  and  were 
also  bad  under  the  Vrooman  Act.  They  were 
subsequent  in  each  respective  step  to  those 
for  the  paving  of  Highland  avenue,  which  re- 
sulted in  the  bond  sale,  by  which  plaintiff 
claims.  Tile  assessment  for  the  work  was 
recorded  December  8, 1914,  and  the  bond  was 
Issued  January  8,  1915.  ^e  city  treasurer 
sold  the  lot  after  delinquency  in  payment,  on 
defendant  Bell's  demand,  April  22,  1910,  cer- 
tificate of  sale  was  issued,  and  the  deed  fol- 
lowed in  due  time. 

The  sole  question  for  consideration  is  one 
of  priority  between  two  claimants,  each  rest- 
ing his  title  in  a  street  improvement  proceed- 
ing. When  the  appeal  in  this  case  was  in- 
Btituted  the  question  was  a  novel  (we.  Since 
then,  however,  tbe  precise  point  has  been 
passed  upon,  and  decided  by  the  Supreme 
Court,  in  Woodill  &  Hulse  Klectric  Company 
V.  Young,  182  Pac  422,  6  A.  I..  R.  129t5,  in 
which  a  rehearing  was  subsequently  denied  by 
the  entire  court.  The  question  may  therefore 
be  deemed  settled. 

After  a  thorough  examination  of  the  mat- 
ter, the  Supreme  Court,  in  that  case,  held 
that  there  is  no  such  essential  or  inherent 
difference  in  those  special  taxes,  arising  un- 
der street  Improvement  proceedings,  as  to  de- 
prive their  lien  of  the  benefit  of  a  rule  ac- 
corded to  the  Hen  of  general  taxes.  In  both 
Instances  the  taxing  power  operates  in  rem, 
on  tbe  property  itsdf,  without  regard  to  dif- 
ferent or  conflictii^  interests  -of  ownership, 
and  the  universal  and  general  rule  is  that  in 
proceedings  to  enforce  the  payment  of  taxes, 
the  last  tax  levied,  and  sought  to  l>e  enforced, 
Is  superior  and  paramount  to  the  lien  of  all 
other  taxes,  claims  or  title.  Applying  this 
rule,  the  court  held  tliat  the  last  lien  in  point 
of  time,  under  street  Improvement  proceed- 
ings, must  prevail. 

The  Judgment  Is  affirmed. 


We  concur: 
Judge  pro  tem. 


RICHARDS,   J.;    WELCH, 


(48  Cal.  App.  4M) 
ALEXANDER  v.  PANAMA  MACARONI  CO. 
(Civ.  3308.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion 1.    California.    July  6,  1920.) 

1.  Principal  asd  agent  «s»23(S)— Evldenoe  held 
te  prove  that  offer  to  make  brokerage  oontraot 
had  never  been  sMepted. 

Tn  an  action  for  breach  of  contract  making 
plaintiff  exclusive  selling  agent  for  defendant's 
soods  for  specified  period,  evidence  held  to  sus- 
tain finding  that  defenchnf s  proposal  was 
never  accepted. 

2.  Appeal  aad  error  «:9lOIO( I)— Finding  sip- 
ported  by  evidenoe  oontrolllng. 

Trial  court's  finding,  supported  by  the  evi- 
dence, is  controlUng. 

Aroeal  from  Superior  Court,  Los  Angeles 
County;    Charles  Monroe,  Judge. 

Action  by  William  B.  Alexander  against 
the  Panama  Macaroni  Company.  Judgment 
for  defendant,  and  iplaintiff  appeals.  Af' 
firmed. 

A.  H.  Foster  and  Albert  A.  Kidder,  Jr., 
both  of  Los  Angeles,  for  appellant. 

Rupert  B.  Turnbuli,  W.  G.  Van  Pelt,  and 
B.  A.  Weyl,  all  of  Los  Angeles,  for  respond- 
ent 

KNIGHT,  Judge  pro  tem.  This  action  was 
brought  to  recover  damages  for  breach  of 
contract.  Judgment  was  for  the  defendant, 
and  plaintiff  appeals. 

Tbe  basis  of  the  appellant's  action  Is  a  let- 
ter dated  April  9,  1915,  addressed  to  Alex- 
ander-Callen  &  Co.,  and  signed  by  respond- 
ent which  appellant  contends  constituted  a 
contract  whereby  the  firm  of  Alexander-Cal- 
len  &  Co.,  a  copartnership,  of  which  appel- 
lant was  a  meml>er,  was  made  the.  exclusive 
selling  agent  for  respondent's  goods  for  a 
period  of  10  years.  Said  letter  reads  as  fol- 
lows: 

"We  hereby  agree  to'  make  you  our  exclusive 
selling  agents  for  ten  years  be^ning  today  and 
expiring  April  9th,  1925.  We  wfil  pay  yon  a 
commission  of  fifteen  cents  per  case  (case  con- 
tains 24  packages),  when  goods  are  introduced 
and  the  price  of  fiour  is  normal.  Said  commis- 
sion to  be  paid  at  end  of  each  calendar  month. 
We  reserve  the  right  to  refuse  business  where 
customers'  ratings  do  not  justify  credit  In 
consideration  of  the  above  commissions,  you 
are  to  show  an  increase  in  our  sales  each  con- 
secutive year,  unless  impossible,  such  as  panic, 
etc.,  causing  bnalness  to  decrease  generally. 
We  reserve  the  right  to  make  tbe  selling  prices. 
The  idea  of  this  agreement  is  to  work  together 
in  good  faith,  in  building  up  a  good  Imsiness  for 
the  factory.  We  are  to  be  consulted  on  all  mat- 
ters such  as  the  territories  you  are  to  sell  in, 
and  how  the  goods  are  to  be  sold." 

Respondent  denies  that  said  letter  consti- 
tuted the  contract  between  the  parties,  and 
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claims  that  It  was  Intended  to  be,  and  in  fact 
was,  a  mere  offer  which  was  never  accepted 
bj  appellant  and  was  by  the  respondent,  on 
December  2,  1915,  withdrawn,  and  that  the 
only  contract  erer  exlBtlng  between  the  par- 
ties was  an  oral  one,  whereby  an  agency  was 
continued  from  month  to  month,  and  that  on 
February  9,  1016,  said  oral  agreement  -was 
terminated.  Respondent  also  relies  upon  two 
other  defenses,  the  first  of  which  is  that  ap- 
pellant, at  the  time  said  letter  was  written, 
was  a  member  of  a  copartnership,  which  was, 
subsequent  to  the  date  of  the  letter  and  prior 
to  the  alleged  breach,  dissolved  by  the  retire- 
meat  of  one  of  the  members  of  the  firm, 
which  fact,  respondent  contends,  terminated 
any  contract  of  agency  which  may  then  have 
existed.  Q%e  other  defense  is  that  the  crea- 
tion of  the  agency  as  contemplated  by  said 
letter  was  made  det)endent  upon  the  price  of 
flour  being  "normal,"  and  respondent  claims 
that  at  no  tlme.slnoe  the  &tb  day  of  April, 
1915,  has  the  price, of  flour  been  or  ia  it  now 
normaL 

The  court  found  for  respondent  on  all  the 
Issues,  and  is  would  seem  that  it  Is  not  nec- 
essary, for  us  to  extend  our  discussion  be- 
yond the  defttise  first  mentioned,  for  the  rea- 
son that  the  question  of  whether  or  not  the 
parties  In  fact  operated  under  said  offer  as 
contained  in  said  letter  of  April  9,  1915,  as 
contended  by  appellant,  or  whether  said  offer 
was  afterwards  withdrawn  and  the  parties 
<4>erated  under  an  oral  agreement  from 
month  to  month,  as  contended  by  respond- 
ent, was  purely  a  question  of  fact  for  the 
trial  court,  and  upon  which  question  the  rec- 
ord shows  there  is  a  substantial  conflict.  In 
sui^port  of  the  conclusions  reached  by  the 
trial  court  the  evidence  shows  that  at  no 
tfane  daring  the  business  relation  between 
the  parties  did  said  copartnership  sell  the 
goods  of  reiQ>ondait  pursaant  to  the  terms  of 
the  letter  of  April  9.  1915.  Previous  to  that 
date  respondent  paid  commissions  of  6  and  8 
per  cent  on  sales.  After  the  letter  of  April 
9,  1915,  they  paid  a  commmlsslon  of  only  5 
per  cent  In  said  letter  the  commissions 
were  fixed  in  the  sum  of  15  cents  per  box. 
On  December  2,  1915,  respondent  wrote  to 
said  Alexandei>CalIen  ft  Co.  as  follows: 

"You  have  been  serviag  us  in  the  distriba- 
tion  of  our  goods  on  a  basis  of  S%  of  the  sales. 
At  the  present  time  there  Is  no  account  unpaid 
between  us,  other  than  the  current  month.  On 
April  9th,  191S,  we  submitted  to  yoo  a  written 
offer  for  you  to  handle  our  products  on  a  cqq- 
mission  basis  of  16c  per  case  (case  containing 
24  padcagea).  This  offer  was  conditional  upon 
the  price  of  flour  being  notaal,  and  at  bo  time 


■ince  April  9th  haa  floor  been  normal,  and  the 
prospects  are  at  the  present  tibie  that  due  to 
the  vrar  troubles  in  Europe,  it  wQl  not  again 
reach  a  normal  level  for  at  least  twelve  to 
eighteen  months.  This  offer  has  never  been 
accepted  by  you,  and  we  hereby  withdraw  the 
offer,  for  the  reason  that  it  has  not  been  ac- 
cepted; for  the  reason  that  flour  has  not  been 
normal,  and  that  there  ia  no  immediate  prospect 
of  its  reaching  a  normal  level;  and  for  the  fur- 
ther reason  that  there  has  been^  since  the  date 
of  April  9th,  a  change  in  the  personnel  of  your 
company.  We  hereby  withdraw  our  offer  of 
April  9,  1915." 

Notwithstanding  Qtat,  said  oopartnwshlp 
in  r^ply  to  said  letter  stated  that  the  terms 
of  said  letter  were  not  agreed  to,  it  neverthe- 
less continued  to  sell  the  product  of  respond- 
ent under  an  arrangement  different  from  that 
stated  in  said  letter  of  April  9,  1915,  until 
February  9,  1916,  at  which  time  re^ondent 
Informed  said  copartnership  that  It  would  no 
longer  fill  any  orders  received  from  said  co- 
partnership, and  that  It  intended  to  solicit 
the  trade  itself,  which  it  afterwards  did. 

[1,2]  According  to  the  testimony  of  Wil- 
liam F.  Scbifler,  who  was  the  presldait  of 
the  respondent  company  at  the  time  these 
transactijons  took  place,  the  said  copart- 
nership did  not  operate  under  the  terms 
of  said  letter  of  April  9,  1915.  The  price  of 
flour  was  a  matter  which  seemed  to  have 
made  it  impossible  to  adopt  any  definite  ar- 
rangement for  the  sale  of  the  goods,  and 
pending  such  uncertain  and  nnsettled  condi- 
tions the  parties  operated  under  the  tentative 
agreement  from  month  to  month,  and  receiv- 
ed a  commission  of  5  per  cent  on  their 
sales.  During  that  period  conversations 
were  had  between  the  parties,  wherein  ap- 
pellant t^rotested  against  the  low  commis- 
sions of  5  per  cent,  and  as  a  result  an  ad- 
justment was  effected  whereby  respondent 
contributed  toward  the  payment  of  the  sal- 
aries of  two  members  of  said  copartnenAiip 
to  the  extent  of  paying  one  of  them  $25  per 
week  and  the  other  $15  per  week  for  the 
months  of  May,  June,  and  July,  1915,  besides 
defraying  certain  traveling  expenses  of  the 
members  of  the  firm  while  selling  respond- 
ent's goods.  This  and  like  testimony  shown 
by  the  rec<»d  was  sufficient  to  support  the 
trial  court  in  finding  that  the  proposal  con- 
tained in  the  letter  of  April  9, 1915,  was  never 
accepted,  and  that  it  was  conseqneatly  In- 
operative. Therefore  under  the  establisbed 
rule  Qgb  oondnsions  reached  by  the  trial 
court  are  oontroliiiig. 

Judgment  afflxmed. 

Wa  concur:    WA8TSV  P.  J.;  RICHARDS,  J. 
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(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    Jane  14,  1920.) 

1.  Hnsbaiid  and  wife  «a»257,  264— Pr«<Hs  from 
real  estate  liought  by  kiisband  prior  to  mar- 
riage not  oommunity  where  resulting  from 
Increase  In  real  estate  values. 

la  an  action  by  husband  to  quiet  title  to 
land  purchased  with  the  proceeds  of  property 
he  had  I>ought  before  marriage,  evidence  Aeld 
to  show  that  the  profits  on  the  first  transac- 
tion were  in  no  sense  due  to  any  improve- 
ments  made  through  the  activities  or  capacity 
of  spouses,  but  resulted  from  the  natural  en- 
hancement of  real  estate  values,  since  such 
profits  were  not  community,  and  the  land  was 
the  husband's  separate  property. 

2.  Husband  and  wife  «:9237— Method  ef  eom- 
putlng  husband's  valua  ef  husband's  Interest 
In  business. 

The  proper  method  of  determining  the 
value  of  husband's  interest  in  a  business  in 
which  be  was  engafed  at  the  time  of  his  mar- 
riage is  to  allow  the  usual  interest  to  the  hus- 
band on  the  amount  invested  on  the  basis  of 
a  long-time  investment  wdl  secured. 

Appeal  from  Superior  Conrt,  Los  Angden 
County;  John  W.  Shenk,  Jndge. 

Action  to  quiet  title  by  WilHam  Gilbert 
McDuS  against  ^arab  Frances  &^cDnir. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   AfiBrmed. 

See,  also,  187  Pac.  ST. 

Nathan  Newby,  of  Los  Angeles,  for  aiipel- 
lant. 

Percy  EUgfat,  of  Long  Beach,  for  respond- 
ent - 

KNIGHT,  Jadge  pro  tern.  This  action  was 
brought  by  plaintiff  against  his  wife  to  quiet 
title  to  certain  real  property  situate  In  the 
dty  of  Long  Beach,  in  which  the  defendant 
claims  a  community  Interest.  Judgment  was 
for  plaintiff,  and  defendant  appeala 

In  the  year  1881,  tout  years  prior  to  the 
marriage  of  the  parties,  plaintiff  purchased 
a  farm  In  Kansas  for  $5,000,  paying  92,500 
tn  cash  and  trading  an  Interest  In  other  pn^ 
erty  valued  at  $2,000.  The  $2,500  lo  cash 
was  borrowed  by  plaintiff,  and  plaintiff  gave 
a  mortgage  covering  the  farm  to  secure  Its 
payment  In  the  year  1913  plaintiff  sold  the 
Kansas  farm  for  $11,500,  and,  after  paying 
off  the  mortgage,  which  then  amounted  to 
$3,600,  received  a  net  balance  of  $8,000  In 
cash.  Of  that  sum  he  Invested  $4,000  In  the 
property  In  controversy  here,  upon  which  he 
borrowed  $8,000,  and  erected  four  houses 
thereon.  Plaintiff  is  a  carpenter  and  con- 
tractor hy  trade,  and  contributed  some  of  his 
time  to  the  construction  of  the  houses. 

Appellant  contends  that  part  of  the  profits 
derived  from  the  sale  of  the  Kansas  farm. 
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and  with  which  the  purchase  of  the  Long 
Beach  property  was  made,  were  the  result  of 
the  activity,  ability,  and  capacity  of  plaintiff 
and  defendant,  and  are  therefore  community 
property.  The  findings  and  Judgment  of  the 
lower  court  are  in  effect  a  holding  to  the  con- 
trary, and  the  only  question  on  this  appeal  Is 
whether  or  not  there  Is  sufficient  evidence  to 
sustain  such  findings  and  Judgment 

At  the  time  respondent  acquired  the  Kan- 
sas farm  It  was  fenced.  Improved  with  a 
dwelling  and  other  structures,  a  small  por- 
tion of  it  was  planted  to  fruit  trees  and  vines, 
and  some  of  It  was  covered  with  a  growth  of 
timber.  After  plaintiff  and  defendant  were 
married  and  moved  onto  the  property,  no 
permanent  improvements  of  a  substantial 
character  were  made.  During  their  occupan- 
cy of  the  property  38  acres  were  planted  to 
ordiard,  the  cost  ot  the  tre«8  being  met  by 
Increasing  the  mortgage,  but  the  orchard  was 
an  entire  failure  on  account  of  being  destroy- 
ed by  "borers."  The  house  was  destroyed  by 
fire,  but  was  rebuilt  with  the  money  received 
from  the  Insurance,  together  wldi  $S00  more, 
which  plaintiff  borrowed  from  his  father. 
Other  farm  outbuildings  were  constructed, 
bnt  the  cost  thereof  did  not  exceed  $200. 
They  were  built  with  rock  obtained  on  the 
farm  and  with  lumber  cut  on  the  premises  by 
a  mill  on  shares. 

[1]  It  is  quite  clear  from  the  evidence  stat- 
ed that  the  activity  of  the  parties  added  noth- 
ing to  the  valne  of  the  property.  It  is  true 
that  from  the  time  plaintiff  and  defendant 
moved  onto  the  farm  In  1886  until  they  vacat- 
ed it  In  1906,  they  worked  thereon  as  farmers 
usually  do,  but  the  proceeds  were  used,  not 
to  Improve  the  property,  but  to  pay  the  living 
expenses  of  the  family  and  the  taxes  and  In- 
terest, and  at  tUnes  there  was  scarcely 
enough  produced  by  the  farm  to  meet  the 
ordinary  expenses,  plaintiff  belhg  obliged  to 
engage  in  outside  enterprises,  the  proceeds 
from  which  he  demoted  to  the  support  of  his 
family.  After  plaintiff  and  defendant  vacat- 
ed the  farm  In  1906  it  was  leased  to  various 
tenants  for  a  rental  of  $600  a  year,  which 
was  sufficient  to  pay  the  Interest  and  taxes 
without  drawing  upon  the  personal  earnings 
of  plaintiff  or  defendant  Upon  a  full  ex- 
amination of  the  record  it  Is  obvious  that  the 
increase  in  the  value  of  the  farm  from  the 
time  of  the  purchase  In  1881  to  the  time  of 
the  sale  in  1913  was  due  alone  to  the  natural 
enhancement  of  real  estate  valqes,  and  not  to 
any  improvements  made  therecm  through  the 
activity,  ability,  or  capacity  of  idalntlff  or 
defendant 

[1}  It  has  been  held  that  the  proper  metbod 
of  determining  the  value  of  a  husband's  in- 
terest In  a  business  In  which  he  was  engaged 
at  the  time  of  his  marriage  Is  to  allow  the 
usual  interest  to  the  husband  on  the  amount 
Invested  on  the  basis  of  a  long  investmoit. 
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well  secured.  Pereira  v.  Perelra,  156  CaL 
1,  103  Pac.  488,  23  L.  R.  A.  (N.  S.)  880,  134 
Am.  St.  Rep.  107;  Estate  of  Gold,  170  Cal. 
621,  151  Pac.  12.  Heasnrlng  the  instant  case 
by  that  mle,  the  allowance  of  a  moderate 
rate  of  Interest  on  the  sum  of  $2,500,  which 
represmted  the  net  Talue  of  the  farm  at  the 
time  of  Its  purchase,  for  a  period  of  28  years, 
would  bring  the  entire  Investment  up  to  as 
much  as,  If  not  more,  than  plaintiff  recdved 
net  for  the  property  in  1913,  and  by  such 
computation  no  allowance  Is  made  for  the 
natural  enhancement  In  the  value  of  the 
property. 

We  are  of  the  opinion  that  there  is  ample 
evidence  to  support  the  conclusions  of  tbe 
lower  court,  and  the  Judgment  appealed  from 
is  therefore  affirmed. 

We  concur:  WASTE,  P.  J.  j  RICHARDS,  J. 


(48  Oal.  App.  2M) 

MoKUNE  V.  MeKUNE.     (Civ.  3324.) 

(District  C!onrt  of  Appeal,  First  District,  Divi- 
sion 1,  California.     June  16,  1920.) 

1.  Venae    ^=>67— Affidavit   of    residence    held 
to  state  fact,  not  conclusion. 

An  affidavit  in  support  of  defendant's  mo- 
tion for  change  of  venae  that  defendant  was 
a  bona  fide  resident  of  another  county,  where 
she  Uved  with  her  child  and  supported  her- 
self, states  a  probative  fact,  not  a  mere  con- 
clusion, and  is  sufficient  if  ancontradicted. 

2.  Venue  ®=>68— Affidavit  denyino  change  of 
residence  held  a  condusloii. 

Where  the  affidavits  in  opposition  to  de- 
fendant's motion  for  change  of  venue  of  an 
action  for  divorce  showed  that  before  the  com- 
mencement of  the  suit  defendant  had  left  the 
matrimonial  residence,  and  had  gone  to  an- 
other county,  where  she  -  still  remained,  a  de- 
nial in  the  affidavit  that  defendant  resided  in 
the  other  county  merely  stated  a  legal  conclu- 
sion. 

3.  Venue   «=>68 -~  EvMa«oo  held  to  establish 
chango  of  residence  by  defendant. 

Evidence  on  a  motion  for  change  of  venue 
of  a  divorce  action,  which  showed  that  de- 
.fendant  had  left  her  husband's  home  and  had 
gone  to  another  county,  with  part  of  her  be- 
longmgs,  five  days  before  the  commencement 
of  the  action,  held  sufficient  to  show  residence 
In  the  other  county,  though  she  had  left  some 
of  the  belongings  of  herself  and  infant  daugh- 
ter at  her  former  residence. 

Appeal  from  Sup^lor  Court,  City  and  Ootin- 
ty  of  San  E'randsco;  JohnT.  Nourse,  Judge. 

Action  for  divorce  by  Walter  T.  McKune 
against  Anita  McKune.  Defendant's  motion 
for  change  of  venue  was  denied,  and  defend- 
ant appeals.    Reversed. 


Robe,  Jeffers  &  Devin,  of  Los  Angeles,  and 
John  O'Gara,  of  San  Francisco,  for  appellant. 

Samuel  T.  Bush  and  William  Sea.  Jr.,  both 
of  San  Francisco,  for  respondent. 

KNTOHT,  Judge  pro  tem.  This  is  an  ap- 
peal from  an  order  denying  defendant's  mo- 
tion for  a  change  of  place  of  trial  from  the 
city  and  county  of  San  Francisco  to  the  coun- 
ty of  Los  Angeles.  The  actlMi  is  one  for  di- 
vorce, and  was  commenced  on  March  7,  1918. 
Summons  was  served  on  March  14,  1918. 
The  motion  for  change  of  place  of  trial  was 
heard  and  determined  upon  the  affidavits  of 
the  parties. 

[1]  In  defendant's  affidavit  it  is  stated: 

"That  at  the  time  of  the  commencement  of 
this  action,  and  from  rince  the  2d  day  of  March, 
1918,  and  at  this  time  she  is  a  bona  fide  resi- 
dent of  the  county  of  Los  Angeles,  state  of 
California,  where  she  now  lives  with  her  in- 
fant dkild,  and  is  supporting  herself  and  child 
by  her  own  efforts  and  with  the  aid  of  her 
friends,  and  without  any  aid  or  support  from 
her  husband,  the  plaintiff" 

There  can  be  little  doubt  that  the  above 
statement  is  one  of  a  probative  fact,  and  was 
sufficient  of  itsdf^  if  uncontradicted,  to  Jus- 
tify the  granting  of  her  motion.  O'Brien  v. 
O'Brien,  16  Cal.  App.  103,  116  Pac.  6%.  In 
the  case  last  dted  the  court  had  under  con- 
sideration a  similar  affidavit,  and  It  was  held 
that,  although  the  allegation  may  In  a  sense 
involve  a  legal  conclusion,  nevertheless,  on  a 
motion  of  this  character,  in  the  case  of  the 
defendant's  affidavit,  wherein,  without  quali- 
fication, he  states  his  residence  to  be  at  a 
certain  plac^  without  giving  other  facts  to 
support  the  statement,  such  allegation  sboniu 
be  construed  to  be  and  treated  as  the  state- 
raeixt  of  a  probative  fact.  It  follows  that, 
unless  the  statements  of  fact  In  plaintiff's 
affidavits  are  sufficient  to  raise  i.  conflict,  the 
motion  of  defendant  should  have  been  grant> 
ed. 

[2]  PlaitttifT  filed  two  affidavits.  In  the 
second  one  he  spedflcally  denied  tiie  state- 
ment of  the  defendant  above  quoted,  and,  in 
addition,  set  forth  facts  relating  to  the  de- 
fendant's separation  from  him  and  her  sub- 
sequent departure  for  Los  Angeles,  in  the 
following  manner: 

"That  on  the  27th  day  of  February.  1918, 
said  defendant  remained  that  night  in  a  sep- 
arate room  in  the  Ford  Apartments,  where 
plaintiff  and  defendant  resided,  and  that  on  the 
28th  day  of  February,  1918,  said  defendant 
stayed  at  the  Marshall  Hotel,  in  the  said  city 
and  county  of  San  Francisco;  that  at  the  time 
said  defendant  left  the  apartment  occupied  by 
said  plaintiff  and  defendant  on  the  27th  day  of 
February,  1918,  said  defendant  did  not  remove 
all  her  belongings  or  clothing  or  wearing  ap- 
parel, or  the  dothing  or  wearing  apparel  of 
the  child  of  said  plaintiff  and  defendant,  from 
«dd  Ford  Apartments,  but  left  part  of  said 
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belongings  and  said  clothing  and  wearing  ap- 
parel in  the  apartment  occupied  by  said  plain- 
tiff and  said  defendant,  and  part  in  the  base- 
ment of  said  Ford  Apartments,  where  said 
plaintiff  and  defendant  resided,  for  a  long  pe- 
riod of  time  after  said  defendant  left  the  apart- 
ment of  said  plaintiff  and  defendant,  and  dur- 
ing the  time  up  to  or  about  the  2d  day  of 
April,  1018,  while  said  defendant  was  staying, 
as  plaintiff  is  informed,  in  the  county  of  Los 
Angeles." 

In  the  first  affldaTlt  of  plaintiff  It  Is,  among 
other  things,  stated  that  defendant  departed 
for  the  county  of  Los  Angeles  "on  or  about  the 
2d  day  of  March,  1918,  and  only  five  days  be- 
fore this  action  was  commenced,"  and  that 
"until  the  2d  day  of  March,  1918,  Anita  Mc- 
Kune,  the  defendant  above  named,  resided 
with  the  plaintiff  in  the  city  and  county  of 
San  EVancisco,  state  of  California,  and  that 
said  plaintiff  and  defendant  for  two  years  pri- 
or to  the  commencement  of  this  action  contin- 
uously resided  In  the  city  and  county  of  San 
Francisco."  Tt  will  thns  be  seen  that  the 
facts  are  undisputed  that  the  defendant  left 
the  apartments  of  plaintiff  on  February  27, 
1918,  with  her  child,  taking  part  of  her  be- 
longings with  her,  and  on  March  2,  1918,  five 
days  prior  to  the  commencement  of  this  ac- 
tion, departed  for  the  county  of  Los  Angeles, 
where  she  thereafter  continued  to  reside,  and 
was  residing  at  the  time  she  made  her  affida- 
vit of  residence  on  April  2, 1918. 

In  this  state  of  the  record  we  are  of  the 
opinion  that  the  defendant's  motion  should 
have  been  grainted.  It  is  true  that  plaintiff 
specifically  denied  the  statement  of  defendant 
that  she  was  a  resident  of  the  county  of  Los 
Angeles,  but  such  denial  amounts  to  no  more 
than  plaintiff's  conclusion,  which  was  based 
upon  and  most  be  considered  in  connection 
with  the  other  matters  stated  in  his  affldavit, 
whl<ai  show  without  conflict  that  five  days 
prior  to  the  commencement  of  the  action  de- 
fendant departed  for  Los  Angeles,  and  that 
she  was  actually  living  there  at  the  time  of 
tbe  commencement  of  the  action  and  at  the 
time  of  the  making  of  her  affidavit  In  support 
of  her  demand  for  a  change  of  place  of  trial. 

[3]  Respondent  contends,  however,  that  de- 
fendant's intention  to  return  to  San  B'rancis- 
co  was  shown  by  the  fact  that  she  did  not  re- 
nrore  all  of  her  belongings  from  the  apart- 
ments of  plalntUC  when  she  separated  from 
him  on  February  27,  1918,  but  only  a  portion 
of  them,  and  because  she  stored  the  belong- 
ings which  she  had  removed  In  the  basement 
of  the  apartment  house  in  which  plaintiff  and 
defendant  had  previously  lived.  We  do  not 
believe  that  the  acts  of  defendant  can  be  so 


McKUNE  959 

P.) 

interpreted.  It  appears  that  defendant  left 
plaintiff  on  February  27,  1918,  on  account  of 
disagreements  between  them,  and  within  a 
few  days  thereafter  departed  with  her  child 
for  Los  Angeles.  The  short  period  of  time 
which  elapsed  between  her  departure  for  Los 
Angeles  and  the  filing  of  this  motion  was 
scarcely  sufficient  within  which  to  remove 
all  of  her  belongings  had  she  been  disposed 
to  do  so,  and  the  fact  that  she  did  not  do  so 
cannot  be  accepted  as  indicating  her  inten- 
tion to  return  to  San  Francisco  in  tbe  face 
of  her  sworn  declaration  that  from  and  after 
March  2,  1918,  she  was  a  bona  fide  resident 
of  Los  Angeles  county.  The  establishment 
of  her  residence  depended  entirely  upon  her 
Intention,  and  she  knew  her  intention  better 
than  any  other  person.  As  was  stated  in 
O'Brien  v.  O'Brien,  supra: 

"The  defendant  himself  knows  better  than 
any  other  person  whether  he  has  established 
a  legal  residence  in  a  particular  city  or  county. 
He  knows,  or  must  be  assumed  to  know,  what 
his  intention  is  with  respect  to  becoming  or 
not  becoming  a  resident,  in  the  legal  sense,  of 
a  place  to  which  he  'moves.' " 

Marston  v.  Watson,  20  Cal.  App.  465,  129 
Pac.  611,  cited  by  respondent,  does  not  help 
him.  In  that  case  it  was  held  that  the  affida- 
vit of  the  defendant,  wherein  she  stated 
that  she  was  a  resident  of  another  county, 
was  a  mere  conclusion,  and  should  be  disre- 
garded, in  view  of  the  counter  affidavits,  show- 
ing clearly  that  at  the  very  time  the  defend- 
ant claimed  that  she  was  a  resident  of  such 
other  county  she  was  then,  and  for  some  time 
prior  thereto  had  been,  actually  living  In  the 
county  in  which  the  action  was  brought,  and 
that  therefore  the  statement  of  the  defendant 
as  to  her  residence  was  not  and  could  not  be 
true.  In  the  instant  case  it  la  undisputed 
that  the  defendant,  five  days  prior  to  the 
commencement  of  this  action,  departed  for 
LoB  Angeles,  where  she  subsequently  actual- 
ly Uved,  and  on  April  2,  1918,  the  date  on 
whidi'she  made  her  affidavit,  was  actually 
living  in  that  county.  These  facts,  coupled 
with  her  positive  statement  that  she  was  "a 
bona  fide  resident"  of  that  place  during  that 
time,  entitled  bar  to  a  change  of  place  of 
trlaL 

None  of  the  other  matters  set  forth  In  the 
affldavita  are  material.  They  relate  to  con- 
tributions made  by  plaintiff  to  the  defend- 
ant's support  while  she  was  separated  from 
him,  and  to  tbe  matter  of  the  convenience  of 
witnesses. 

The  order  appealed  from  Is  reversed. 

We  concur:  WASTE,  P.  J.;  RICHARDS,  J. 
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(A8  Cal.  App.  SB) 

SUTTORi  V.  PECKHAM  »t  al.     (Civ.  3152.) 

(District  Gonrt  of  Appeal,  Second  District,  Di- 
vision 1,  California.  June  7,  1920.  Hear- 
ing Denied  by  Supreme  Court  Aug.  2,  1920.) 

1.  Flab  «=>I7— Flmling  of  eatcblag  within  three 
miles  of  shore  warranted. 

Evidence  held  to  authorize  a  finding  that 
white  sea  bass  caught  with  a  net,  prohibited 
by  Pen.  Code,  {  636,  had  been  caught  within 
three  miles  of  the  shore  of  Santa  Catalioa  Is- 
land, so  to  make  the  fishing  illegal,  giving  no 
title  or  right  of  possession  to  the  fish. 

2.  Fish  «r=>  1 7— Catching  of  flsh  Ill6gally  gives 
no  ownership. 

One's  catching  of  fish  in  certain  waters  with 
a  net,  being  prohibited  by  law  and  a  criminal 
act,  gives  him  no  ownership  or  right  to  posses- 
sion of  the  fish. 

3.  Fish  «=9S— State  may  regulate  taklag. 

The  state  may  regulate  the  taking  of  fish 
in  its  waters,  and  make  the  taking  thereof 
with  a  net  an  offense. 

4.  Trover  antf  convMrslan  «=>  1 6— Ownership  or 
right  of  possession  neosssary  far  aetlon. 

For  one  to  maintain  action  for  converrion 
he  must  at  the  time  of  the  alleged  conversion 
have  had  the  ownership  or  right  of  possession 
of  the  articles. 

5.  State*  «s»l2(3)— Boundaries,  ,aaA  oonsa- 
quant  Jurlsdiotlon  to  regulate  fishing,  em- 
braoe  three-mile  limit  around  Santa  Catallna 
Island. 

The  boundaries  of  California,  defined  by  its 
first  Constitution  as  extending  three  miles  into 
the  Pacific,  "also  all  the  islands  *  *  •  along 
and  adjacent  to  the  Pacific  Coast,"  embrace 
the  waters  around  and  within  three  miles  from 
the  shore  of  Santa  Catalina,  one  of  such  is- 
lands, by  St.  1916,  p.  589,  included  in  fish  and 
game  district  No.  20,  so  that  its  jurisdiction, 
under  PoL  Code,  |  33,  coextensive  with  its 
l>oundarie8,  authorizes  Pen.  Code,  {  634V^,  and 
section  636,  subd.  7,  making  it  a  misdemeanor 
to  fish  with  a  net  therein. 

Appeal  from  Superior  Court,  Los  Angeles 
County;    Charles  Wellborn,  Judge. 

Action  by  Nick  Snttori  against  J.  J.  Peck- 
ham  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

C.  W.  Pendleton  and  B.  M.  Marble,  both 
of  Los  Angeles,  for  appellant 

A.  J.  Hill,  Co.  Counsel,  and  3.  Allen  Davis, 
Deputy  Co.  Counsel,  both  of  Los  Angeles, 
for  respondents. 

CONRET,  P.  J.  Action  to  recover  dam- 
ages for  alleged  conversion  by  the  defendant 
Of  five  tons  of  flsh,  being  the  property  of  the 
plaintiff.  Judgment  In  favor  of  the  defend- 
ants, and  the  plaintiff  appeals  therefrom. 

The  court  found  that  at  the  time  of  the  al- 
leged conversion  the  plaintiff  was  not  the 
owner  of  nor  was  he  entitled  to  the  posses- 


sion of  the  flsh  mentioned  In  the  complaint, 
and  that  it  was  not  true  that  at  said  time, 
and  while  the  plaintiff  was  the  owner  of  and 
entitled  to  the  Immediate  possession  of  the 
said  flsh,  the  defendants  wrongfully  took 
and  carried  away  said  personal  property  and 
converted  the  same  to  their  own  use.  Ap- 
pellant contends  that  these  flndlngs  are  not 
sustained  by  the  evidence. 

All  of  the  flsh  Included  In  this  controversy 
were  white  sea  bass.  According  to  the  testis 
mony  produced  by  the  plaintiff,  he  was  the 
master  of  a  boat  called  the  Jupiter,  and  oa 
the  25th  day  of  June,  1917,  with  his  crew, 
he  was  flshlng  In  that  boat  at  Santa  Bar- 
bara Island.  Off  the  coast  of  that  island, 
according  to  his  testimony,  he  caught  four 
tons  of  sea  bass.  Later  in  the  day,  and 
while  four  miles  distant  from  Santa  Cata- 
lina Island,  he  cast  his  net  and  caught  in  it 
about  three  tons  of  sea  bass.  The  ran  oC 
the  tide  and  the  pull  of  the  loaded  net  drift- 
ed the  boat  to  a  point  which  was  a  mile  or 
less  from  the  shore  of  the  Island.  At  this 
place  the  defendant  Staples,  who  was  a 
deputy  sheriff  of  the  county  of  Los  Angeles, 
overhauled  the  boat,  arrested  the  men,  and 
took  the  whole  outflt  to  Avalon,  Catalina 
Island,  being  In  the'  township  where  the  de- 
fendant Peckham  was  Justice  of  the  peace. 
Here  the  flsh  were  landed.  A  complaint  was 
flled  before  the  Justice,  sitting  as  a  magis- 
trate, charging  the  plaintiff  and  members  of 
his  crew  with  the  crime  of  misdemeanor, 
committed  by  violation  of  the  provisions  of 
section  636  of  the  Penal  Code.  The  defend- 
ants were  held  to  answer,  and  an  informa- 
tion was  afterwards  flled  against  them  In 
the  superior  court  by  the  district  attorney, 
which  information  was  afterwards  dismissed 
by  the  court.  After  taking  possession  of 
the  flsh,  the  defendant  Staples  telegraphed 
to  the  flsh  and  game  commissioner  at  Loa 
Angeles,  stating  what  he  bad  done,  and  ask- 
ing what  disposition  he  should  make  of  the 
flsh.  .The  commissioner  declined  to  act  of- 
ficially in  the  matter,  as  Staples  was  not  a 
deputy  of  the  commissioner;  but  the  com- 
missioner conferred  with  the  sheriff,  and 
telegraphed  Staples  that  the  sheriff  "advised 
to  hold  about  100  pounds  flsh  as  evidence 
and  return  the  rest  to  fisherman."  On  the 
same  day,  June  26th,  Peckham,  purporting 
to  act  as  justice  of  the  peace,  made  an  order 
entitled  In  the  cause  pending  before  him, 
in  which  be  recited  that  the  flsh  were  liable 
to  ^)oiI  unless  disposed  of,  and  ordered 
Staples  to  ship  and  driver  the  flsh  to  the 
Los  Angeles  Examiner,  a  newspaper  in  the 
city  of  Ix)s  Angeles,  for  free  distribution  by 
said  newspaper  to  the  poor  of  said  dty. 
Staples  then  sent  to  the  Loa  Angles  E^zam- 
Iner  the  said  flsh,  or  so  much  thereof  as  was 
In  a  condition  fit  for  shipment. 

The  defendant  Staples  testlfled  that  he  on- 
ly took  the  flsh  which  he  knew  were  alive 
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when  he  made  the  arrest ;  that  they  were  all 
alive  when  he  went  aboard  the  boat;  that 
the  fiah  would  not  live  more  than  15  min- 
utes after  being  taken  ont  of  the  net  James 
J.  Bates,  a  witness  for  the  defendants,  by 
occupation  a  Oeberman,  testified  that  .he 
had  had  extensive  experience  In  fishing  In 
the  waters  of  the  Padflc  Ocean.  Concern- 
ing the  habits  of  the  white  sea  bass,  he  stat- 
ed: 

That  they  are  migratory  fish.  "Ordinarily  I 
would  not  say  that  you  could  find  these  white 
baas  upon  the  surface  oat  from  the  shore  three 
or  four  miles.  •  *  •  I  don't  think  I  have 
ordfaiarlly  seen  these  out  at  sea.  I  would  not 
see  them  more  than  three  miles  away  from 
shore  ordinarily." 

The  defendant  Staples,  testifying  concern- 
ing the  baMts  of  white  aea  bass,  said: 

"White  sea  bass  are  around  the  Island  all 
summer.  I  have  never  seen  a  school  of  white 
sea  baas  on  the  surface  away  from  shore." 

[1-4]  From  the  evidence  thus  produced, 
the  oonrt  was  Justified  In  believing  that  all 
of  the  fish  In  question  had  been  taken  by  the 
plaintiff  with  a  net  from  the  waters  of  the 
Padflc  Ocean  within  three  mllea  from  the 
lihore  of  Santia  Catallna  Island.  This  fact 
was  sufficient  to  Justify  the  court  In  finding 
that  the  plaintiff  was  not  the  owner  nor  en- 
titled to  the  possession  of  the  fish.  If  the  tak- 
ing of  iiie  fish  with  a  net  and  within  three 
miles  of  that  Island  was  prohibited  by  law 
and  was  a  criminal  act 

"The  fish  within  our  waters  constitute  the 
most  important  constituent  of  that  species  of 
property  commonly  designated  as  wild  game,  the 
general  right  and  ownership  of  which  is  in  the 
people  of  the  state  (Ex  parte  Maler,  103  Gal. 
476,  483,  42  Am.  St.  Rep.  129),  as  in  England 
it  was  in  the  king;  and  the  right  and  power  to 
protect  and  preserve  such  property  for  the  com- 
mon use  and  benefit  is  one  of  the  recognized 
prerogatives  of  the  sovereign,  coming  to  us 
from  the  common  law,  and  preserved  and  ex- 
pressly provided  for  by  the  statutes  of  this  and 
every  other  state  of  the  Union."  People  v. 
Tmckee  Lumber  Oo.,  116  Cal.  397,  48  Pac.  874, 
89  L.  B.  A.  681,  68  Am.  St  Bep.  183. 

Laws  regulating  the  taking  of  wild  game 
l^nd  fish  and  Imposing  penalties  for  the  vio- 
lation of  such  laws  are  fully  within  the  leg- 
Islatiye  power  of  the  state  and  do  not  de- 
stroy any  right  of  property.  Ex  parte  Kenne- 
ke,  136  Cal.  627,  69  Pac.  261,  89  Am.  Bt  Rep. 
177.  It  should  need  no  citation  of  author^ 
itles  to  establish  the  proposition  that  no  per- 
son can  acquire  title  or  right  of  possession  to 
property  of  the  state  by  the  act  of  taking 
possession  thereof  illegally.  But  the  plain- 
tiff cannot  maintain  this  action  if  at  the 
time  of  the  alleged  conversion  he  had  nei- 
ther ownership  nor  right  of  possession  In 
the  goods  alleged  to  have  been  converted. 
Hilmer  v.  Hills,  138  CaL  184,  70  Paa  1080. 
191  P.-«l 
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This  brings  us  to  a  consideration  of  the  stat- 
utes regulating  the  taking  of  fish. 

[5]  The  act  of  taking  fish  other  than  with 
hook  and  line  "within  three  miles  of  shore 
line  of  Santa  Catallna  Island"  Is  a  misde- 
meanor, according  to  the  provisions  of  sec- 
tion eSi^i  of  the  Penal  Code.  The  act  of 
taking  fish  with  a  net  within  the  limits  of 
fish  and  game  district  No.  20  is  made  a  mis- 
demeanor by  the  terms  of  section  636,  sul>- 
divislon  7,  of  the  Penal  Code.  In  section 
21  of  the  act  to  divide  the  state  of  Califor- 
nia into  fish  and  game  districts  (Stats.  1915, 
p.  589),  It  is  provided  that  "fish  and  game 
district  20  shall  consist  of  and  Include  the 
island  of  Santa  Catallna,  with  the  state 
waters  surrounding  said  island."  If  the 
state  waters  surrounding  that  island  extend 
three  mllea  from  the  shore  of  the  Island, 
then  the  territorial  limits  described  In  sec- 
tion 634%  of  the  Penal  Code  are  Identical 
with  district  20. 

Appellant,  while  conceding  that  the  sover- 
eignty of  the  United  States  "extends  on« 
marine  league  at  sea  In  all  directions  from 
the  shore  of  the  island  In  question,"  con- 
tends that  the  state  of  California  has  no 
Jurisdiction  over  any  of  the  waters  surround- 
ing any  of  the  islands  along  this  coast  be- 
low low  tidewater  mark.  The  boundaries 
of  the  state  of  California,  as  declared  In  Its 
first  Constitution  (Const  1849,  art.  12)  and 
recognised  by  the  act  of  Congress  admitting 
the  state  into  the  Union  (Act  Cong.  Sept  9, 
1850,  c.  60,  9  Stat  452),  are  defined  as  ex- 
tending "three  English  miles"  Into  the  Paci- 
fic Ocean,  "also  all  the  Islands,  harbors,  and 
bays  along  and  adjacent  to  the  Pacific  coast" 
The  sovereignty  and  Jurisdiction  of  this  state 
extend  "to  all  places  within  its  boundaries 
as  established  by  the  Constitution,"  subject 
only  to  the  terms  of  any  cession  or  law  under 
which  any  part  of  such  places  has  been  or 
may  be  ceded  to,  purchased,  or  condemned 
by  the  United  States.    Pol.  Code,  |  33. 

Under  these  conditions  it  has  been  held 
that  a  liability  created  by  a  California  stat- 
ute for  the  act  of  one  person  causing  the 
death  of  another  was  enforceable  where  the 
tortious  act  was  committed  on  a  ship  at  sea 
2  miles  from  the  shore  of 'the  mainland.  The 
court  held  that  "the  Jurisdiction  of  the  state 
of  California  over  the  sea  Is  that  of  an  in- 
dependent nation,"  and  cited  authorities  to 
the  effect  that  such  Jurisdiction  ertends  in- 
to the  sea  to  the  distance  of  a  marine  leagua 
Humboldt  Lumber  Manufacturers'  Ass'n  ▼. 
Christopherson,  73  Fed.  239,  19  O.  C.  A.  481. 
46  L.  R.  A.  264. 

There  appears  to  have  been  no  declalo» 
made  hitherto,  either  sustaining  or  overrul- 
ing the  contention  here  made  by  appellant 
viz.  that  Jurisdiction  over  the  waters  sur- 
rounding any  of  the  Islands  along  the  Oall- 
fomla  coast  below  tidewater  mark  was  nev- 
er conferred  upon  the  state  of  California.  It 
is  onr  opinion  that  the  contention  so  mad* 
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by  appellant  la  without  merit.  It  has  been 
said  that  the  term  "coasts"  Includes  "the 
natural  appendages  of  the  territory  which 
rise  out  of  the  water,  although  these  Islands 
are  not  of  sufficient  firmness  to  be  inhabited 
or  fortified."  Wheaton's  International  Law, 
(8th  Ed.)  i  178.  It  is  not  denied  that  Santa 
Catalina  Island  is  within .  the  state  of  Cal- 
ifornia and  Is  a  part  of  the  coimty  of  Los 
Angeles.  EJvery  reason  which  in  the  nature 
of  things  Justifies  the  state  in. extending  its 
jurisdiction  over  the  subject  of  fishing  rights 
to  the  distance  of  3  miles  from  the  shore  of 
the  mainland  equally  applies  to  a  like  dis- 
tance from  the  shore  of  any  island  which  is 
a  part  of  the  state. 

Appellant  suggests  that  subdivision  7  of 
section  636  of  the  Penal  Code,  in  so  far  as  it 
applies  to  district  20,  Is  unconstitutional  and 
void,  on  the  authority  of  Ex  parte  Bailey, 
155  Cal.  472.  101  Pac.  441,  81  L.  B.  A.  (N.  S.) 
534,  132  Am.  St  Bep.  95.  That  decision  de- 
clared void  a  mnnlcipal  ordinance  which 
prohibited  the  use  of  fish  nets  and  seines  at 
places  less  than  1000  feet  from  any  wharf, 
dock,  or  pier  located  in  said  town.  The  court 
held  that  the  evident  object  of  the  ordinance 
was  to  protect  fishing  with  book  and  line 
from  the  wharves  of  the  town.  For  that 
reason  it  was  decided  that  the  ordinance  was 
an  attempted  Interference  with  the  exclu- 
sive right  of  the  people  of  the  state  In  the 
ownership  of  wild  game  and  fish  and  of  the 
state  to  the  control  thereof.  The  case  does 
not  at  all  sustain  appellant's  position. 

The  conclusions  above  stated  render  it  an- 
necessary  to  discuss  other  grounds  of  appeal 
presented  by  appellant  and  discussed  in  the 
briefs. 

The  judgment  is  affirmed. 

We  concur:   SHAW,  J.;    JAMES,  3. 


(48  Cal.  App.  178) 

QRI8W0LD  V.  FRAME.     (Civ.  2814.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.    June  15,  1020.) 

1.  Exeoutvrs  and  admlnistratora  ®=s>52— Evl- 
danca  held  to  warrant  infernnoe  of  want  of 
consideration  for  note. 

Evidence  that  plaintiiTg  intestate,  who  was 
payee  of  the  note  sued  on,  liad  stated  when  the 
note  was  given  that  the  money  delivered  to  the 
maker  was  due  him  from  her  as  part  v  of  their 
mother's  estate,  and  that  the  note  was  taken 
only  to  protect  her  records,  held  sufficient  to 
sastain  an  Inference  that  there  was  no  consid- 
eration for  the  note. 

2.  Evidence  «=3432,  469— Parol  evidence  admis- 
sible to  show  want  of  consideration  or  sat- 
isfaction of  note. 

While  no  evidence  is  admissible  to  prove 
that  a  plain  and  unambiguous  written  contract 


was  intended  to  impose  a  greater  or  less  obli- 
gation than  its  terms  import,  such  evidence  is 
always  admissible  to  show  want  of  consideratiiNi 
or  payment  or  other  satisfaction  of  a  promis- 
sory note.  • 

3.  Evidence  «=s»269(2)— Oeciarations  of  plain- 
tiff's Intestate,  showing  want  of  considera- 
tion for  nets  given  her,  are  competent. 

Under  Code  CHv.  Proc.  {  1870,  subd.  2,  mak- 
ing competent  the  act,  declaration,  or  omission 
of  a  party,  declarations  of  plaintiff's  intestate 
at  the  time  the  note  sued  on  was  given  to  her 
whicb  showed  want  of  consideration  for  the 
note  are  competent. 

4.  Evidence  ^=>220( I)— Declarations  of  gran- 
tor as  tc  Intention  made  In  presence  of  Intes- 
tate, are  competent. 

In  an  action  on  a  note  given  plaintiff's  in- 
testate by  her  brother,  where  the  defense  was 
want  of  consideration  because  the  money  repre- 
sented thereby  was  due  maker  of  the  note  from 
the  intestate  as  part  of  their  mother's  estate, 
declarations  by  the  mother,  since  deceased,  as 
to  her  intention  in  granting  property  to  intes- 
tate, made  in  the  presence  of  intestate,  are 
admissible  against  plaintiff  under  Code  Civ. 
Proc.  I  1870,  subd.  8,  making  competent  an  act 
or  declaration  ot  another  in  the  presence  and 
with  the  observation  of  a  party  and  hia  con- 
duct in  relation  thereto. 

5.  Executors  and  administrators  9=>52 — Proof 
that  money  represented  by  note  was  Intend- 
ed as  discharge  of  obiigatlon  or  gift  shows 
want  of  consideration. 

Evidence  that  the  money  given  defendant 
by  plaintiff's  intestate,  for  which  he  ezecated 
the  note  sued  on,  was  given  by  the  intestate  to 
discbarge  a  moral  obligation  to  .distribute  pro- 
ceeds of  their  mother's  estate,  or  was  intended 
as  a  gift  to  defendant,  is  sufficient  to  show 
want  of  consideration  for  the  note,  though  it 
does  not  establish  a  legal  obligation  by  plain- 
tiff's intestate  to  pay  the  money  to  defendant. 

Appeal  from  Superior  Court,  Tulare  Ck>u&- 
ty;  M.  L.  Short,  Judge. 

Action  by  Joseph  J.  Oriswold,  as  adindnls- 
trator  of  the  estate  of  Margaret  E.  Griswold. 
deceased,  against  J.  M.  Frame.  Judgment  for 
defendant,  and  plaintiff  appeals.    Affirmed. 

Stephen  O.  Long,  of  Long  Beach,  and  B.  I. 
Feemster  and  Middlecoff  ft  Feemster,  all  of 
Visalia,  for  appellant. 

Marley  Fisher,  of  Lindsay,  and  Power  & 
McFadzean,  of  Visalia  (D.  E.  Perkins,  of  Vi- 
salia, of  counsel),  for  respondent 

JAMES,  J.  This  action  was  brought  bo  re- 
cover on  a  promissory  note.  Def«idanf  a  de- 
fense of  want  of  consideration  was  sustained 
by  the  trial  judge,  and  the  appeal  ia  taken 
from  the  judgment  which  was  entered  in  Ma 
favor. 

Margaret  E.  Griswold  was  the  sister  of  the 
defendant.  Her  first  husband,  Lomereaii, 
died  in  the  year  1900,  and  the  promissory  note 
in  question  was  made  on  March  6, 1911,  wUcIi 
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was  prior  to  the  dme  that  the  sister  married 
Grlswold,  who  appears  here  as  the  adminis- 
trator of  her  estate.  The  promissory  note 
sned  upon  was  among  the  effects  of  plaintiff's 
intestate.  In  establishing  his  defense  of  want 
of  consideration  for  the  making  of  the  note, 
the  defendant,  in  substance,  testified:  That 
prior  to  the  death  of  his  and  Mrs.  Grlswold's 
mother  he  had  resided  In  Goldfleld.  That  at 
the  last  Ulness  of  his  mother,  who  resided 
with  Mrs.  Oriswold  (then  Mrs.  Lumereau),  be 
was  called  home  to  Lindsay,  Cal.  That  Just 
before  the  death  of  his  mother  his  sister  urg- 
ed lilm  to  buy  an  interest  in  a  business  at 
Lindsay,  and  that  he  replied  that  it  would  re- 
quire $1,000  more  than  he  then  had,  and  that 
she  (Mrs.  Lumereau)  said: 

"  'I  will  get  yon  the  $1,000,  if  you  will  go  in 
with  him,'  •  •  •  and  I  said,  'Well,  I  have 
got  to  go  back  to  Ooldfield,  and  while  I  am  back 
there  I  will  tliink  it  over  and  write  what  I  will 
do,'  and  while  I  was  back  to  Q^ldfield  I  was 
thinlnng  over  that  matter,  and  got  the  second 
call  that  mother  was  worse,  and  then  I  came 
back.  Q.  And  abont  when  was  it  that  she  got 
the  money  and  let  you  have  it?  A.  It  was  some 
time  in  March,  because  I  went  in  with  Iiim,  I 
think,  on  the  lat  of  April  of  that  year." 

He  further  testified  that  the  money  was 
obtained  by  Mrs.  Lumereau  from  the  First 
National  Bank;  that  he  was  present  when 
the  arrangements  were  made  for  It ;  that  his 
sister,  Mrs.  Lumereau,  said  that  ^e  would 
get  the  $1,000  and  let  him  have  It,  because  It 
was  coming  to  him  from  his  mother's  estate ; 
that  the  note  in  suit  was  given  by  him  at  his 
sister's  request;  that  "she  told  me  that  she 
would  not  take  a  note  at  all  If  she  didn't  have 
to  keep  ber  accounts  straight,  that  she 
wouldn't  exact  the  note  at  all,  but  she  had 
things  to  attend  to,  that  she  had  to  keep 
straight,  and  .consequently  she  thought  It 
best  to  take  a  note;  she  said  she  would  de- 
stroy It,  or  do  away  with  it,  when  things  were 
straightened  up."  Witness  Reed,  cashier  of 
the  bank  at  which  Mrs.  Lumereau  obtained 
the  $1,000  which  she  delivered  to  defendant, 
testified  that  Mrs.  Lumereau  obtained  the 
money  upon  her  own  note  from  the  bank  as  a 
loan ;  that  he  asked  her  what  she  was  going 
to  do  with  the  $1,000  that  she  wanted  to  bor- 
row, and  she  said: 

"My  brother  is  figuring  on  going  into  businesB 
with  Mr.  Frame— or  Mr.  Forster,  and  I  want 
$1,000  to  help  him  pay  for  an  interest,  and 
this,  that  is  the  money  that  I  owe  him,  coming 
from  his  mother's  estate." 

nils  was  all  of  the  testim(»iy  covering  the 
immediate  transaction  touching  the  giving  of 
tbe  note  by  Frame  to  Mrs.  Lumereau.  It  was 
fnrthCT  shown  in  evidence  that  the  mother  of 
defendant  and  Mrs.  Lumereau  had  at  one 
time  been  possessed  of  a  quarter  section  of 
land,  one  half  of  which  she  sold,  the  remain- 
ing half  of  which  she  conveyed  to  Mr.'  and 
Mrs.  Lumereau  by  grant  deed  which  Instru- 
xnent  of  eonveyance  indicated  an  Intent  tliat 
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the  grantees  were  to  take  the  same  as  Joint 
tenants  with  right  of  survivorship.  Another 
witness,  Sims,  testified  that  after  Lumereau's 
death  she  had  a  conversation  with  defend- 
ant's mother.  In  which  the  defendant's  moth- 
er stated,  in  substance,  that  she  had  deeded 
the  property  to  Mr.  Lumereau,  "and  Mr.  Lu- 
mereau had  to  take  care  of  her  as  long  as  she 
lived;  *  •  «  she  told  me  that  herself, 
that  she  had  deeded  them  80  acres  to  Mr.  and 
Mrs.  Lumereau,  to  take  care  of  her  as  long 
as  she  Uved."  Another  witness,  Waltrai- 
baugh,  tostlfled  that  she  occupied  a  close  re- 
lation of  friendship  and  as  a  business  confi- 
dant with  defendant's  mother  and  Mrs.  Lu- 
mereau, and  that  defendant's  mother  and 
Mrs.  Lumereau  once  sent  for  her  after  Lu- 
mereau's death,  and  tliat  the  mother,  in  the 
presence  of  Mrs.  Lumereau,  stated  that — 

"She  had  given  Mr.  Lumereau  a  deed  to  that 
place,  in  case  she  should  become  a  burden  in 
ber  old  age  he  would  record  that  deed  after  her 
death,  but  if  he  died  first,  that  deed  was  to  be 
divided  among  her  (our  children,  provided  Jer- 
ry ever  returned,  and,  if  not,  between  the  three. 
But  if  she  died  first,  it  was  their  property,  and 
when  she.  went  to  sell  it,  she  found  he  had 
recorded  it  without  her  knowledge  or  consent 
and  without  the  knowledge  of  Mrs.  Lnmereau." 

It  Is  the  contention  of  appellant  that  all  of 
this  testimony  given  as  to  statements  made  by 
the  sister  of  the  defendant  (plaintiff's  intes- 
tate) and  the  mother  of  defendant,  is  hearsay 
and  incompetent.  Further,  that  by  his  de- 
fense and  the  evidence  offered' to  sustain  the 
same  the  defendant  attempted  to  vary  the 
terms  of  a  written  contract,  which  the  law 
dees  not  permit  to  be  done 

[1]  Leaving  aside  for  tb^  monfent  a  con- 
sideration of  those  questions,  and  taking  the 
testimony  of  the  defendant  In  the  view  that 
it  was  competent,  In  connection  also  with  the 
testimony  of' the  cashier  of  the  bank,  it  seems 
to  furnish  sufficient  to  warrant  the  inference 
that  Mrs.  Lumereau,  when  she  delivered  tbe 
$1,000  to  defendant,  delivered  the  money  ei- 
ther as  a  gift  to  him-  or  in  discharge  of  an  ob- 
ligation which  she  assumed  rested  upon  her 
in  connection  with  the  distribution  of  proper- 
ty obtained  from  her  mother.  To  the  stote 
ment  of  the  facts  as  already  narrated  may  Ih. 
added  the  further  one  that  plaintiff's  Intes-. 
tote,  during  all  of  the  years  which  elapsed 
subsequent  to  the  making  of  the'  note,  made 
no  demand  on  the  defendant  for  the  payment 
of  any  Interest 

[2]  It  Is  estoblisbed  law  that  where  a  writ- 
ten contract  Is  plain  and  unambiguous  in  its 
material  terms  no  evidence  can  be  admitted 
to  prove  that  it  was  Intended  to  impose  greatr 
er  or  less  obligations  than  those  terms  im- 
port In  other  words,  no  collateral  agree- 
ment of  a  different  kind  may  be  imposed  by 
parol  upon  a  plainly  worded  cont;ract.  It  is 
always  permissible,  however,  to  show  the 
want  of  consideration  for  the  making  of  a 
contract,  or  that  the  contract  has  been  dis- 
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cbarged  by  direct  paymmt,  accord,  and  satis- 
faction, or  in  any  of  the  several  manners  by 
v/blcb  parties  may  eztlngiilsh  tbelr  contrac- 
tual obligations.  Coben  v.  Qoox,  48  Cal.  97, 
was  a  case  where  the  defendant  sought  to 
show  In  his  own  behalf  that  a  note  was  signed 
without  consideration  and  as  a  nrere  accom- 
modation to  the  plaintiff.  The  plaintiff  ob- 
jected that  the  note  carried  on  its  face  a  con- 
sideration and  was  the  best  evidence.  Tbe 
objection  was  sustained.  The  judgment  was 
reversed,  the  Supreme  Court  saying: 

"That  the  defendant, was  at  liberty,  as  against 
the  plaintiff  here,  to  allow  want  of  consideration 
for  the  making  of  the  note,  and  that  such  want 
of  consideration,  if  shown,  amounted  to  a  foB 
defense  to  the  action,  are  propositions  too  plain 
to  admit  of  discnMlon." 

In  Treadwell  y.  Himmdmann,  60  Cal.  10, 
the  court  said: 

"The  evidence  offered  by  the  defendant  in 
support  of  the  special  defense  set  np  in  the 
answer  was  improperly  excluded.  It  did  not  con- 
tradict or  vary  the  written  instrument  declared 
npon.  On  the  contrary,  the  offer  was  to  prove 
an  ezecnted  parol  agreement,  in  the  nature  of 
an  accord  and  satisfaction.  There  is  no  differ- 
ence in  prindple  between  this  case  and  Hapgood 
V.  Swords  (2  Bailey  S.  C.  305),'  which  was  an 
action  on  a  promissory  note;  and  the  defense 
was  that  at  tiie  time  of  the  execution  of  the 
note  it  was  agreed  by  parol  that  if  the  defend- 
ant would  procure  a  purchaser  for  certain  land 
of  the  plaintiff  at  a  specified  price,  the  plain- 
tiff would  surrender  the  note;  and  the  defend- 
ant procured  the  purchaser  at  the  stipulated 
sum." 

The  Judgment  In  that  case  was  reversed. 
In  Howard  v.  Stratton,  64  Cal.  487,  2  Pac. 
263,  the  court  briefly  disposed  of  a  similar 
contention  by  saying: 

"The  court  erred  in  excluding  evidence  tend- 
ing to  prove  that  there  was  an  agreement  be- 
tween Tyson  and  Stratton,  by  which  the  former 
agreed  to  let  the  latter  have  the  rancho  on 
which  he  lived  in  consideration  of  his  giving 
Tyson  a  home  and  support  during  the  residue 
of  his  life,  and  that  the  notes  sued  on  In  this 
action  were  given  by  Strattcm  to  Tyson  to 
secure  the  performance  by  Stratton  of  said 
agreement  on  his  part,  and  that  he  bad  perform- 
ed the  same.  The  admission  of  such  evidence 
would  not  violate  the  rule  which  forbids  the  in- 
troduction of  parol  evidence  to  contradict  or 
vary  a  written  contract" 

See,  also,  Sehulta  t.  NoMe^  77  Cal.  80,  19 
Pac.  182. 

In  Sprague  r.  Walton,  146  Cal.  228,  78  Pac. 
946,  evidence  as  to  de<;laratloas  of  a  deceased 
husband  was  excluded  where  the  wife  was 
seeking  to  show  that  the  interest  of  the  hus- 
band In  money  deposited  in  bank  had  been 
transferred  to  her.   The  court  there  said: 

"But  the  superior  court  erred  in  excluding 
evidence  of  the  oral  declarations  of  Moses 
Spragne  at  and  about  the  time  he  signed  the 
orders  upon  which  his  wife  drew  the  deposits. 
It  does  not  appear  from  the  bill  of  esceptSons 


what  was  the  particular  reason  for  tfasese  ml- 
ingg,  but  in  the  brief  of  respondent  they  are 
defended  upon  the  ground  that  the  effect  Of 
the  dedarations  would  be  to  contradict  or 
vary  the  terms  of  the  written  orders.  *  *  * 
The  question  here  is  not  governed  by  aultdivi- 
sion  4  of  section  1870  of  the  Code  of  Civil  Pro- 
cedure, but  by  subdivision  2  of  that  section." 

[31  This  decision  is  very  pertinent  here  as 
establishing  the  competency  of  the  evidence 
as  to  the  declarations  of  plaintiff's  Intestate. 
Subdivision  2  of  section  1870,  Code  of  Civil 
Procedure,  referred  to  in  the  decision,  pro- 
vides that  "the  act,  declaration,  or  omission 
of  a  party"  is  competent  evidence  against 

htm, 

[4]  The  statements  of  the  mother  of  de- 
fendant, made  In  the  presence  of  plaintifl's 
intestate,  was  competent  evidence  under  sub- 
division S  of.  the  same  section,  which  provides 
that  testimony  is  competent  of  "an  act  or 
declaration  of  another,  in  the  presence  and 
within  the  observation  of  a  party,  and  his 
conduct  in  relation  thereto."  See^  also.  Bice 
et  al.  V.  Howland,  147  Mass.  407,  18  N.  a 
220;  Greenleaf  on  EMdence,  vol.  1  a6th  EdJ 
i  284.  We  have  already  called  attention  to 
the  fact  that  one  of  the  witnesses  testified  as 
to  such  declarations  made  by  the  mother  with 
respect  to  the  property  that  she  had  trans- 
ferred to  Mr.  and  Mrs.  Lumereau.  We  do 
not  concede  that  the  testimony  of  the  wit- 
ness, Sims,  as  to  the  conversation  with  the 
mother  of  plaintUTs  Intestate  and  without 
the  presence  of  Mr&  Lumereau,  was  compe- 
tent ;  but  that  testimony  was  offered  by  ap- 
pellant in  rebuttal. 

[t]  If  It  were  essential  to  the  defense  of 
the  defendant  to  have  shown  that  the  Lumer- 
eauB  were  legally  bound  to  account  to  hUu  for 
the  $1,000  represented  by  the  promissory  note 
as  a  share  of  his  mother's  estate,  we  would 
be  compelled  to  say  that  the  evidence  was  In- 
sufficient to  establish  that  legal  condition. 
This  for  the  reason  that  the  deed  given  by 
the  mother  of  defendant  to  the  Lumereaus 
expressed  no  limitation  or  condition  upon  the 
quality  of  title  conveyed,  and  because  the 
oral  declarations  made  by  said  mother  after 
the  delivery  of  her  deed  and  after  the  death 
of  Lumereau  would  not  be  competent  evi- 
dence to  establish  the  fiict  claimed.  We 
think,  however,  that  the  main  question  Is  not 
to  be  BO  resolved;  that  the  question  of  the  In- 
tent of  plaintiff's  Intestate  when  she  deliver 
ed  the  $1,000  to  the  defendant  and  took  the 
note  la  to  be  ascertained.  The  evidence  seems 
sufficient  to  show  that  defendant's  sister  as- 
sumed at  least  to  be  under  a  moral  obUgatloB 
to  give  this  money  to  the  defendant  If  the 
moral  obligation  existed  alone  and  the  legal 
obligation  was  absent,  then  the  transaction 
would  result  In  a  gift  induced  by  the  view  of 
Mrs.  Lumereau  that  she  should  provide  her 
brother  with  the  money.  If  a  gift  were  con- 
summated, then  the  consideration  was  that 
of  a  gift  and  there  would  be  left  no  further 
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con^deratlon  to  support  fbe  promissory  note, 
for  the  transactlozi  In  which  it  was  given 
wonld  already  have  been  fully  executed  on 
both  sides.  We  are  satisfied  that  the  evi- 
dence is  sufficient  to  sustain  the  findings,  and 
that  the  trial  judge  oommltted  no  prejudicial 
error  in  the  rulings  made  during  the  course 
of  the  trial. 
The  judgment  is  affirmed. 

We  concur:  CONBEY,  P.  J.;  SHAW,  3. 


(48  Oal.  Ai>p.  US) 

WILLIAMS  V.  8TEABNS. 

(District    Court    of    Appeal, 
CaUforniB.    June  17,  1920. 


(Civ.  2117.) 

Third    District, 
Hearing  Denied 


by  Supreme  Court  Aug.  IB,  19S0.> 

1.  Appeal  and  error  «=3907(3)— Oa  appeal  on 
Judgment  roU,  evidence  Is  presumed  to  sup. 
pert  flndlnos. 

Where  the  appeal  is  on  the  Judgment  roll 
alone,  it  must  be  presumed  that  the  findings 
were  snffldently  supported  by  tbe  evidence. 

2.  Appeal  and  error  <:s>93 1  (7)— Findlnos  pre- 
sumed to  refer  to  oral  contract  so  as  not  to 
show  ratlflcatlOD  of  written  tease. 

On  judgment  roll,  appeal  from  denial  of 
damages  for  cancellation  of  a  lease,  where  the 
court  found  that  the  lease  was  not  executed  by 
defendant,  but  also  foand  that  plaintiff  entered 
into  possession  of  tbe  property  described  in  the 
lease,  and  that  defendant  gave  notice  of  termi- 
nation of  the  lease  contract  of  a  certain  date, 
it  must  be  presumed  in  support  of  the  judgment 
that  the  last  finding  related  to  the  oral  lease 
alleged  in  the  answer,  so  that  it  did  not  estab- 
lish a  ratification  of  the  written  lease. 

3.  Landlord  and  tenant  «3»86( I)— Tenant  held 
estopped  by  representations  from  demanding 
a  longer  tenn. 

A  tenant  in  possession,  under  a  lease  giving 
him  the  option  to  have  an  additional  term,  who 
represented  to  the  landlord  that  he  had  no  fur- 
ther use  for  the  property,  and  would  soon  sur- 
render possession,  and  knew  that  the  landlord, 
relying  on  such  representation,  was  negotiating 
a  lease  with  another  for  the  same  property,  is 
estopped  to  daim  the  right  to  a  further  lease. 

Appeal  from  Superior  (3ourt,  lios  Angeles 
County;   Frank  G.  Flnlayson,  Judge. 

Action  by  Fred  Xj.  Williams  against  F.  I4. 
Steams.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Bobert  Ii.  Williams,  of  Loa  Angeles,  tor 
appellant 

W.  H.  Jamison,  Frederick  Qros,  and  0.  E. 
McDowell,  all  of  Los  Angeles,  for  respond- 
ent. 

HABT,  J.  Plaintiff  brought  the  action  to 
recover  as  damages  from  defendant  the  dif- 
ference between  tbe  agreed  rental  value  of 


certain  -premises  in  the  clt7  of  Los  Angeles, 
belonging  to  defendant,  vmder  a  so-called  op- 
tion  agreement,  and  the  reasonable  rent  of 
said  premises  for  a  period  of  two  yeara 
From  a  judgment  that  plaintiff  take  nothing 
by  his  ncti<m  he  prosecutes  this  appeal. 

There  is  before  us  a  record,  prepared  ac- 
cording to  the  altematlTe  method  of  appeal, 
but  appellant  states  that  be  refers  to  and 
relies  only  upon  the  following  portions  there- 
of: The  amendment  to  complaint,  the  an- 
swer to  amendment  to  c(»nplalnt,  the  find- 
ings of  fact  and  conelnslona  of  law,  and  the 
Jadcment  Tbe  appeal  is  tbarofore  really 
upon  the  judgment  roll  alone. 

Tbe  basis  of  tbe  actitm  is  a  certain  "lease 
contract,"  dated  Ijob  Angles,  June  12,  1916, 
and  addressed  to  plaintiff  at  San  Francisco. 
It  contains  the  following  provisions: 

"Mr.  Fred  D.  Wllllama,  party  of  the  first  part, 
and  Steams  Gas  Engine  Works,  party  of  the 
second  part,  hereby  agree  to  the  following,  con- 
tract as  follows:  Par^  «f  the  second  part 
agrees  to  lease  to  the  party  of  tbe  first  part  the 
present  front  office,  a  space  near  such  office 
for  exhibition  purposes,  and  the  machine  shop 
situated  and  located  on  premises  at  1003  N. 
Main  St,  Los  Angeles,  Cal.,  for  the  sum  of 
eighty  dollars  per  month  payable  as  follows: 
One  hundred  dollars  upon  signing  this  con- 
tract receipt  for  which  is  hereby  given,  sixty 
dollars  on  July  12,  1910;  this  being  the  date  - 
from  which  said  lease  shall  start;  these  two 
payments  form  the  payments  for  the  first  and 
the  last  month  under  this  lease  which  is  to  run 
for  a  period  of  four  months  from  July  12,  1916. 
All  payments  thereafter  shall  be  eighty  dollars 
a  month  In  advance. 

"The  party  of  the  first  part  shall  have  the 
option  at  any  time  before  the  expiration  of  this 
lease,  to  take  over  the  entire  lower  floor;  leas- 
ing the  same  for  a  period  of  from  two  to  three 
years,  at  the  rate  of  $150.00  a  month  payable  in 
advance  each  month,  except  tbe  last  three 
months  of  said  optional  lease,  payment  for 
which  sha'J  be  i>aid  on  the  date  of  signing  the 
optional  lease.  This  option  shall  continue  as 
long  as  this  temporary  lease." 

Provision  was  then  made  for  the  priv- 
ilege of  using  certain  tools  by  Williams  and 
the  division  of  operating  expenses  between 
the  parties,  and  the  Instrument  proceeded: 

"It  is  understood  that  either  party  to  this 
lease  may  bring  same  to  a  dose  upon  one 
month's  notice  in  writing,  and  in  tbe  absence  of 
such  notice  it  is  to  be  understood  that  the  lease 
shall  continue  monthly.  The  above  is  to  apply 
only  after  the  four  months  period  covered  by 
this  lease,  but  this  lease  to  continue  in  the  ab- 
sence of  notice  monthly." 

The  Instrument  was  signed: 

"Steams  Gas  Engine  Works,  by  Frauds  A. 
Steams,  Party  of  First  Part.  By  Fred  L.  Vm- 
iams.  Party  of  the  Second  Part" 

It  was  alleged  that  Francis  A.  Steams, 
who  signed  said  instrument  on  behalf  of  the 
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first  party,  was  at  the  time  "made  tbe  agent 
of  defendant  authorized  In  writing,  sub- 
scribed by  defendant,  to  make  and  sign  said 
lease."  It  was  then  alleged  that  plalntlfF 
entered  Into  possession  of  said  property  and 
paid  rent  therefor,  amounting  to  $l,163.2Si, 
to  and  Including  tbe  month  beginning  with 
May  12,  1917;  that,  in  reliance  upon  said 
contract,  plalntlfF  also  expended  $150  in 
making  certain  improvements  on  the  prop- 
erty ;  that,  on  or  before  May  17,  1917,  "pur- 
suant to  tbe  terms  of  said  agreement  plain- 
tiir  elected  and  orally  notified  defendant  of 
his  election  to  exercise  tbe  option  stipulated 
and  agreed  to  under  said  agreement  to  take 
over  the  entire  floor  of  the  premises  de- 
scribed therein,"  which  included  the  use  of 
certain  mentioned  personal  property,  ma- 
chinery, etc;  that  on  said  date  plaintiff 
notified  defendant  in  writing  of  his  said 
election,  wjblch  writing  was  addressed  tu 
"Steams  Gas  Engine  Works-  and  Francis  A. 
Steams,  Esq.,"  and  stated: 

"Tou  and  each  of  you  will  please  take  notice 
that  the  undersigned,  Fred  L.  Williams,  party 
of  the  first  part,  in  that  certain  agreement  exe- 
cuted with  the  Steams  Oas  Engine  Works,  as 
party  of  tbe  second  part,  said  agreement  in 
writing  being  dated  June  12,  1916,  •  •  * 
hereby  notifies  you  that  said  undersigned  here- 
by exercises  his  option  under  tbe  terms  of  said 
agreement  [stating  tbe  terms  thereof].  Tbe 
undersigned  does  hereby  offer  to  pay  said  last 
three  months'  rental,  to  wit,  tbe  sum  of  four 
hundred  and  fifty  dollars,  upon  tbe  execution 
of  said  new  lease,  together  with  tbe  first  months 
advance  rental,  and  does  hereby  request  that 
yon  execute  said  new  lease  with  tbe  undersigned 
at  tbe  expiration  of  the  present  lease,  to  wit, 
on  June  12,  1917.  •  •  *  This  notice  confirms 
oral  notice  given  you  prior  to  receipt  of  notice 
of  cancellation  from  you." 

Signed  by  Fred  L.  Williams. 

On  the  same  day  the  following  notice,  on 
the  letterhead  of  the  defendant,  was  served 
upon  plaintiff: 

"Mr.  Fred  L.  Williams,  Los  Angeles,  Calif. 
Dear  Sir:  According  to  the  terms  of  oar  con- 
tract of  June  12tb,  we  hereby  give  yon  notice 
of  the  termination  of  said  lease  contract.  Very 
truly  yours.  Steams  Gas  Engine  Works,  F.  lu 
Steams." 

The  refusal  ot  defendant  to  accept  said 
rental  or  to  lease  to  plaintiff  said  premises 
is  alleged,  and  It  is  then  stated: 

"That  since  said  notice  was  served  upon 
plaintiff  and  not  before,  defendant  has  informed 
plaintiff  that  said  agreement  to  lease  and  op- 
tion to  lease  was  not  valid  and  enforceable  for 
two  reasons,  namely,  that  his  son,  Francis  A. 
Steams,  who  signed  said  agreement  was  at 
said  time  a  minor,  and,  further,  was  not  author- 
ized in  writing  by  defendant  to  sign  said  lease; 
that  prior  to  said  information  plaintiff  bad  no 
knowledge  or  information  that  said  agreement 
was  not,  or  that  defendant  claimed  that  it  was 
not,  enforceable  and  valid";  that  had  plaintiff 
been  so  informed  he  would  not  have  entered  in- 


to said  lease  or  expended  the  money  which  he 
did,  and  that  the  representations  made  by  de- 
fendant that  Francis  A.  Steams  was  duly  au- 
thorized to  execute  said  agreement  were  false, 
and  made  with  intent  to  defraud  plaintiff. 

The  answer  specifically  denied  all  the  ma- 
terial allegations  of  the  amendment  to  thn 
complaint.  Among  such  denials  were  the 
following:  l^iat  defendant  entered  Into  or 
executed  the  written  agreement  set  forth  in 
the  complaint  and  subscril)ed  by  Francis  A 
Steams  as  the  agent  of  the  defendant; 
that  said  Francis  A.  Steams  was  the  agent 
of  the  defendant  or  authorized  to  execute 
said  written  agreement  for  or  in  behalf  of 
tbe  defendant;  that  the  defendant  repre- 
sented to  plaintiff  at  any  time  that  said 
Francis  A.  Steams  was  authorized  by  It  to 
make  or  enter  into  said  written  agreement 
for  or  on  its  behalf;  that  the  plaintiff  entered 
into  and  took  possession  of  the  premises  de- 
scribed in  said  purported  written  agreement 
under  said  agreement  or  In  pursuance  of  the 
terms  thereof,  but  alleged  in  effect  that  tho 
plaintiff  entered  Into  the  possession  of  said 
premises  under  an  oral  agreement  between 
htm  and  the  defendant,  made  on  the  said 
12th  day  of  June,  1916.  The  answer  then 
sets  up  the  following  affirmatlTe  defense: 

'^That  on  or  about  the  month  of  January, 

1917,  plaintiff  notified  and  represented  to  tbe 
defendant  that  plaintiff  would  not  have  any  use 
for  tbe  said  premises  beyond  a  short  time,  to 
complete  certain  experiments  then  pending,  and 
would  shortly  surrender  tbe  premises  co  tbe 
defendant,  •  •  •  and  on  tbe  21st  day  of 
February,  1917,  the  said  plaintiff  again  notified 
and  represented  to  defendant  that  plaintiff 
would  shortly  surrender  the  said  premises  and 
thereafter  a  contract  for  tbe  use  of  said  prem- 
ises was  entered  into  by  this  defendant  with 
one  B.  0.  Donnelly;  «  •  •  that  thereafter 
and  on  or  about  the  6th  day  of  April,  1917. 
plaintiff  notified  and  represented  to  plaintiff  that 
be  would  shortly  surrender  the  said  premises 
to  defendant,  and  thereafter  the  defendant  en- 
tered into  a  further  contract  with  said  Don- 
nelly; •  •  *  that  throughout  said  negotia- 
tions and  at  tbe  time  of  making  the  aforesaid 
contracts,  plaintiff  knew  and  was  informed  that 
tbe  defendant  believed  and  relied  on  the  afore- 
said notices  and  representations  made  by  plain- 
tiff to  defendant,  and  that  defendant  but  for 
such  belief  and  reliance  would  not  have  en- 
tered into  said  negotiations  and  made  tbe  said 
contracts  with  said  B.  C,  Donnelly  of  February 
2l8t,  1917,  and  April  6th,  1917." 

The  court  found  that  at  the  time  of  the 
execution  of  said  "lease  contract"  Frauds  A. 
Steams  was  not  acting  as  an  agent  of  tbe 
defendant,  and  was  not  authorized  In  writ- 
ing to  make  said  agreement;  "that  the  de- 
fendant made  no  representations  to  irfalntlfl 
that  said  Francis  A.  Steams  was  authorized 
to  execute  said  lease,  and  that  said  instru- 
ment was  executed  by  said  Francis  A. 
Steams  without  the  knowledge  or  consent 
of  the  defendant."    It  was  also  found  tbat 
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the  plaintiff  entered  into  tbe  possession  of 
the  premises  and  property  described  in  said 
"lease  contract"  on  or  at>out  July  16,  1916, 
etc.  It  was  then  found  that  the  cancellation 
notice  of  May  17,  1917,  wa^  served  upon 
plaintiff  before  tbe  latter  served  the  defend- 
ant,  on  the  same  day,  with  the  written  de- 
mand for  a  lease;  that  plaintiff  made  no 
tender  of  rent  for  any  period  of  time  siib- 
sequent  to  June  12,  1917 ;  "that  plaintiff 
and  his  workmen  ceased  work  at  said  prem- 
ises on  or  about  June  9,  1917,  and  notified 
and  represented  to  defendant  that  .he  bad 
abandoned  said  premises  and  Intended  to 
claim  no  rights  therein  under  tbe  aforesaid 
lease  or  otherwise."  The  court  also  found 
to  be  true  the  allei^tions  in  the  answer  as 
to  plaintiff,  notifying  defendant  that  he 
would  have  no  further  use  for  the  premises 
and  as  to  the  entering  into  of  a  contract 
with  said  Donnelly.  It  was  further  found 
generally  that  those  allegations  of  the  com- 
plaint as  to  which  specific  findings  were  not 
made  are  untrue,  and  that  the  allegnttons  or 
denials  of  the  answer  as  to  which  llVe  find-- 
Ings  were  not  made  are  true. 

Four  points  are  made  by  appellant  for  a 
reversal  of  the  Judgment,  to  wit:  (1)  That  by 
reason  of  service  by  the  defendant  of  tbe 
notice  of  May  17,  1917,  referring  to  "our 
contract  of  June  12tb,"  the  defendant  rati- 
fied tbe  lease  contract  made  by  Francis  A. 
Steams;  (2)  that  until  that  time  and  by 
such  purported  ratification,  any  statements 
made  by  the  plaintiff  to  the  defendant  could 
not  operate  as  an  estoppel  against  plaintiff; 
(3)  that  plaintiff  did  not  abandon  his  rights 
under  the  lease  contract;  (4)  that  if  the 
acts  of  plaintiff  were  sufllclent  to  estop  him 
from  demanding  any  rights  as  against  the 
defendant  under  the  Francis  A.  Steams  con- 
tract, then  tbe  alleged  act  of  the  defendant 
In  ratifying  said  contract  operates  as  an  es- 
toppel upon  the  defendant  sufficient  to  pre- 
vent him  from  taking  any  advantage  of  any 
opportunity  to  establish  an  estoppel  against 
tbe  plaintiff,  and  the  matter  is  therefore  set 
at  large. 

[11  This  being  an  appeal  from  the  Judg- 
ment, on  the  Judgment  roll  alone,  the  pre- 
sumption must  be  indulged  that  the  findings 
were  Justified  by  and  derive  sufficient  support 
from  the  evidence.  The  findings  of  fact,  as 
made  by  the  court,  plainly  speak  for  them- 
selves, and  are  upon  their  face  decisive  of 
the  case  against  tbe  appellant 

[2]  As  above  shown,  the  court  found  that 
tlie  purported  written  contract  of  lease  was 
not  executed  by  Francis  A.  Steams  by  the 
authority  of  tbe  defendant,  and  that  the 
latter  made  no  representation  to  the  plaintiff 
that  said  Francis  A.  Steams  was  authorized 
to  make  any  such  contract  for  or  in  its  be- 
balf ;  and,  while  tbe  court  found  that  the 
plaintiff  entered  into  the  possession  of  the 
premises    and    pr<9erty    described    iu    said 


contract  of  lease,  it  did  not  find,  either 
specifically  or  otherwise,  that  the  plaintiff 
entered  into  and  took  such  possession  under 
or  by  virtue  of  said  contract  or  in  pursu- 
ance of  tbe  terms  thereof.  It  is  true  that 
the  court  did  not  specifically  find  that  the 
plaintiff  entered  into  tbe  possession  of  said 
property  imder  some  other  agreement  of 
contract  between  the  parties  than  the  writ- 
ten agreement,  but  it  is  also  true  that  the 
answer,  in  effect  alleges  that  such  posses- 
sion was  taken  under  an  oral  agreement  en- 
tered into  between  the  parties  on  the  date 
of  the  execution  of  the  purported  written 
contract  of  lease,  and  that  the  court's  gen- 
eral finding  that  all  the  denials  and  allega- 
tions of  the  answer  were  and  are  true  nec- 
essarily embraces  a  finding  that  possession 
was  taken  by  tbe  plaintiff  under  said  oral 
agreement;  that  is  to  say,  such  a  finding  is 
necessarily  implied  from  the  general  finding 
referred  to.  It  follows,  therefore,  that  the 
written  notice  which  the  court  found  had 
been  given  to  tbe  plaintiff  by  the  defendant 
of  the  termination  of  the  "lease  contract  of 
June  12th"  must  be  understood  and  con- 
strued to  refer  to  the  oral  agreement,  and 
not  to  the  purported  written  contract  This 
view  results  from  the  iamiliar  rule  that 
findings  must  be  so  construed  as  to  support 
tbe  Judgment  if  such  a  course  may  consist- 
ently and  reasonably  be  adopted.  "It  is  ele- 
mentary," as  the  Supreme  Court  says  iu 
People  v.  McCue,  160  Cal.  195,  198,  88  Pae. 
899,  901,  "that  if  findings  of  fact  are  reason- 
ably susceptible  of  such  a  constractlon  as 
will  support  a  Judgment  they  must  receive 
that  construction  rather  than  one  that  will 
not  so  support  it"  See,  also,  Hayne  on  New 
Trial  and  Appeal,  |  242,  subd.  6. 

The  consequence  of  the  situation  as  to 
the  findings,  as  above  explained,  is  that  the 
discussion  in  the  brief  of  the  appellant  of 
the  proposition  that  tbe  defendant,  by  reason 
of  the  written  notice  given  by  it  to  the  plain- 
tiff of  the  termination  of  the  lease,  ratified 
the  purported  Written  lease,  and  is  therefore 
estoi^ed '  from  asserting  that  said  writing 
was  executed  without  its  authority,  is  beside 
tbe  legal  issues  presented  on  this  appeal. 
In  other  words,  the  point  as  to  the  asserted 
ratification  by  the  defendant  of  tbe  alleged 
written  contract  and  that  the  defendant  is 
foreclosed  the  right  by  estoppel  arising  upon 
and  from  such  ratification  to  deny  for  any 
reason  tbe  validity  and  binding  force  of  said 
writing,  is  wholly  without  pertinency  or  force 
under  tbe  state  of  the  findings,  as  we  feel 
that  we  are  required  to  view  them. 

[3]  Tbe  court  found,  as  has  been  shown, 
and  so  found  presumptively  from  sufficient 
evidence,  that  the  plaintiff,  in  the  months 
of  January  and  February,  1917,<  verbally 
notified  the  defendant  that  he  would  shortly 
have  no  further  use  of  the  premises,  or  any 
portion  thereof,  and  that  thereupon  tbe  de- 
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feMant  entered  Into  negotiations  witb  the 
said  Donnelly  for  tbe  leasing  of  tbe  same 
to  tbe  latter;  that  the  plaintiff  was  aware 
of  these  negotiations  with  Donnelly,  and 
that  the  defendant,  relying  upon  tbe  notices 
so  given  to  it  by  plaintiff  that  he  Intended 
within  a  short  period  of  time  to  vacate  and 
surrender  said  premises,  did  enter  Into  con- 
tracts of  lease  with  said  Donnelly  whereby 
the  latter  was  to  take  Immediate  possession 
of  all  and  every  portion  of  said  premises  and 
the  machinery  and  equipments  belonging  to 
the  business  conducted  on  said  premises; 
that  but  for  the  fact  that  It  relied  upon  said 
representations  and  notices  by  the  plaintiff 
that  be  Intended  to  quit  and  surrender  to  the 
defendant  the  said  premises  and  property 
the  latter  wotdd  not  have  entered  Into  the 
negotiations  and  contracts  referred  to  with 
said  Donnelly;  that  the  plaintiff,  after  the 
defendant's  transaction  with  Donnelly,  hav- 
ing failed  and  refused  to  surrender  aaid 
property  ais  voluntarily  promised  by  him,  the 
defendant  thereupon  served  upon  him  the 
notice  of  the  termination  of  the  lease,  which, 
under  the  findings,  involved  a  mere  tenancy 
at  will,  or  from  month  to  month.  Thus  an 
estoK>el  arose  against  any  right  the  plaintiff 
might  otherwise  have  had  to  complain  of  the 
action  of  the  defendant  in  entering  into  a 
contract  with  Donnelly  whereby  it  leased 
the  premises  and  property  In  question  to  the 
latter  and  in  refusing,  as  a  consequepce,  to 
make  a  further  contract  of  lease  of  said 
premises  and  property  to  the  plaintiff.  In 
other  words,  tbe  defendant,  having  in  reli- 
ance upon  the  statements  of  the  plaintiff 
that  he  would  within  a  brief  period  of  time 
surrender  tbe  premises,  because  he  would 
have  no  further  use  therefor,  entered  Into 
tbe  contracts  whereby  it  leased  tbe  premises 
and  property  In  question  to  Donnelly,  the 
plaintiff  at  all  times  having  knowledge  of 
the  pendency  and  prosecution  of  the  negotia- 
tions culminating  in  the  said  lease  to  Don- 
nelly, an  estoppel  was  thereby  raised  against 
plaintiff  to  claim  tbe  right  to  a  further  lease 
of  the  premises. 
Tbe  Judgment  \a  affirmed. 

We  concur:   NICOlj,  Presiding  Judge  pro 
tem.;  BXJRNETT,  J. 


(48  C«L  App.  U5) 

FRASCONA  V.  LOS  ANGELES  RY.  CORPO- 
RATION.    (Civ.  3193.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.    Jane  10,  1920.) 

I.  Trial     <S=3393 (3)— Written  findings  of  fact 
necessary  unless  waived. 
Wtiere  findings  were  not  waived,  the  trial 
eonrt  must  give  its  decision  in  writing,  including 


written  findings  of  fact  nnder  Code  CSt.  Proc.  i 
632. 

2.  Appeal  and  error  i8=»l07l(l)  —  Fallsrs  ts 
make  flndlngs  of  faot  ground  for  new  trial  or 
raversaL 

The  provision  of  Code  (Sr.  Proc.  {  6S2,  re- 
quiring written  findings  of  fact,  is  for  tbe  ben- 
efit of  the  court  and  the  parties,  and  failure 
to  make  such  findings  is  prejudicial  to  such 
parties,  and  requires  reversal. 

3.  Trial  «=9396(l )— Fladlnns  of  faot  should 
answer  Issues  made  by  pleadings. 

Where  it  Is  not  necessary  that  findings 
should  follow  tbe  precise  language  of  the  plead- 
ings, it  is  essential  that  they  be  so  drawn  that 
the  truth  or  tbe  falsity  of  evei7  material  alle- 
gation can  be  demonstrated  therefrom,  and 
the  findings  must  answer  the  questions  put  by 
the  pleadings. 

4.  Negllgenoo  «=>li9(4)  •»  Rscavery  only  oa 
proof  of  act  alleged. 

Recovery  can  be  had  only  on  the  proof  of 
the  specific  act  of  negUgence  alleged. 

5.  Carriers  «=»322— Findiso  of  eareless  opsra* 
tlon  of  oar  supports  avernaat  that  «ar  start- 
ed before  plaintiff  alighted. 

Where  a  complaint  alleged  defendant's  act 
of  negligence  in  starting  the  street  car  before 
plaintiff  aUgbted,  a  finding  that  defendant  op- 
erated its  car  in  a  negligent  manner,  thereby  In- 
jnring  plaintiff,  is  insufficient. 

Appeal  from  Superior  Court,  Ixm  Angles 
(bounty ;  L.  H.  Valentine,  Judge. 

Action  by  Mary  Frascona  against  the  Los 
Angeles  Railway  Corporation.  Judgment  for 
plaintiff,  and  defendant  apx)eal8.    Reversed. 

Gibson,  Dunn  &  Crutcher  and  Norman  S. 
Sterry,  all  of  Los  Angeles,  for  appellant. 

A.  K  T.  Chapman,  of  Los  Angeles,  for  le- 
spondenL 

FINLAYSON,  P.  J.    This  Is  an  action  to 

recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  the 
defendant,  a  common  carrier  of  passengers, 
while  plaintiff  was  a  passenger  on  one  of  Its 
street  railway  cars.  Tbe  case  was  tried  by 
the  court  without  a  Jury.  Judgment  passed 
for  plaintiff,  and  defendant  appeals.  The 
principal  question  involves  tbe  sufficient^  of 
the  finding  upon  the  issue  of  defendant's  neg- 
ligence as  alleged  In  the  complaint. 

The  complaint  alleges  a  specific  act  of  neg- 
ligence on  defendant's  part.  After  alleging 
that,  while  she  was  riding  as  a  passesger  on 
defendant's  street  car,  plaintiff  requested  the 
conductor  to  let  her  off  at  the  Intersection 
of  San  Pedro  and  Sixteenth  streets.  In  the 
city  of  Los  Angeles,  and  that  the  conductor 
thereupon  gave  the  motorman  the  signal  to 
stop^  the  complaint  proceeds  to  allege  that — 

"Said  car  was  brought  to  a  standstill,  and 
while  this  plaintiff  was  attempting  to  step  from 
the  bottom  step  on  said  car  to  the  ground,  said 


tsstFor  o&a  casai  see  same  topic  asd  KET-NUMBER  In  all  Ker-Numb«red  Dlgtats  and  AidazM 
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car  was  sudtjenlr   started   forward,  and  this 
plaintiff  was  violsntly  thrown  upon  the  ground." 

The  answer  denies  that  the  car  was  brought 
to  a  standstill;  denies  that,  while  the  car 
was  standing  stUi,  plaintiff  attempted  to 
alight ;  denies  that,  while  plaintiff  was  aUgh^ 
Ing,  the  car  was  suddenly  started  forward; 
and  alleges  that  before  the  car  had  reached 
the  customary  and  usual  stopping  place  at 
the  interaectioq  of  Sixteenth  and  San  Pedro 
streets,  and  while  it  was  still  in  motion, 
plaintiff  car^ssly  and  negligently  attempted 
to  step  on  the  ground  and  fell. 

There  was  a  sharp  conflict  in  the  evidence. 
Plaintiff  and  her  witnesses  testified  that  the 
accident  happened  as  alleged  in  the  com- 
plaint; while  the  wltiieeses  for  defendant, 
with  equal  posttlTeseBS,  testified  that  plaintiff 
sten;)ed  from  the  car  before  it  bwi  come  to  a 
standstUL  . 

Instead  of  a  finding  Bbowlng  the  truth  of 
the  averment  of  negUgenoe  as  mad«  in  the 
complaint,  we  are  left  to  conjecture  whether 
the  trial  court  may  uQt  have  attrlbnted  the 
accident  to  some  other  and  wholly  different 
act  of  negligence.  Instead  of  a  finding  that 
the  accident  baippeaed.  as  spedflcally  desdrilv 
ed  by  plaintiff  in  her  complaint,  the  court's 
finding  of  negligence  is  couched  In  most  gen- 
eral terma  Ttie  sole  finding  upon  liie  issue 
of  negligence  is  this: 

"That  defendant  corporation  operated  said 
street  car  in  a  cardess  and  negligent  manner, 
then  and  there  injuring  plaintiff,  Mary  Fras- 
cona,  and  that  said  careletsness  and  negligence 
of  the  defendant  corporation  waa  the  direct  and 
proximate  cause  of  plaintHTa  injuries." 

[1]  Unleas  findlnsi  are  waived— «nd  here, 
as  the  record  shows,  they  were  not — the  trial 
court  must  give  Its  dedsioD  in  writing,  i,  ek, 
it  must  file  written  findings  of  fact.  Section 
682,  Code  Civ.  Proc.  The  right  to  findings 
la  a  substantial  right,  as  Inviolate,  under  the 
statute^  as  that  of  trial  by  Jury  under  the 
Cionstitatlon.  Bard  v.  Eleeb,  l  Wash.  370,  25 
Pac  467, 27  Pac  273. 

[I]  The  Code  provision  requiring  writt«i 
findings  of  fact  Is  for  tlie  benefit  of  the  court 
and  tlie  parties.  To  the  court  it  gives  an  op- 
portunity to  place  upon  record,  in  definite 
written  form,  its  view  of  the  facts  and  the 
law  of  the  case,  and  to  make  the  case  easily 
reviewable  on  appeal  by  e^ibltlng  the  exact 
grounds  upon  which  the  Judgment  rests.  To 
the  parties  it  furnishes  the  means,  in  many 
instances,  of  having  their  cause  reviewed  with- 
out great  expense.  It  also  furnishes  to  the 
losing  party  a  basis  of  his  motion  for  a  new 
trial ;  be  is  entitled  to  know  the  precise  facts 
found  by  the  court  before  proceeding  with  his 
motion  for  a  new  trial,  in  order  that  he  may 
be  able  to  point  out  with  precision  the  errors 
of  the  court  in  matters  either  of  fact  or  law. 
Bard  v,  Kleeb,  supra;  Savings  &  li.  Soc.  v. 
Burnett,  106  Gal.  639,  39  Pac  922 ;  Polhemua 


v.  Oarpoiter,  42  OaL  885.  "The  right  to  have 
a  material  issue  presented  by  the  pleadings  in 
a  cause  determined  by  a' finding  of  the  court 
is  one  important  to  the  parties  to  a  suit,  and 
the  failure  to  make  such  a  finding  results  in 
prejudicial  error,  entitling  the  complaining 
suitor  to  reversal."  Huntington  v.  Vavra,  36 
Cal.  App.  855,  172  Pac.  166.  See,  also.  Tuck- 
er v.  United  RaUroads,  171  Cal.  704, 154  Pac. 
835. 

[S]  While  it  is  not  necessary  tbat  the  find- 
ings should  follow  the  precise  language  of  the 
pleadings,  it  la  eaaential  that  tbey  be  so 
drawn  that  the  truth  or  falsity  of  every  nta- 
terial  allegation  can  be  demonstrated  there- 
from. The  purpose  of  findings  "is  to  answer 
the  questions  put  by  the  pteadiags;"  Dam 
V.  Zink,  112  CaL  93,  44  Pac.  332.  The  province 
of  the  court  is  to  determine,  not  to  raise, 
issues.  And  a  finding  upon  a  fact  not  in  is- 
sue can  form  no  element  in  determining  th^ 
appropriate  Jvdgment  to  be  rendered.  Oom- 
mlssloners  v.  Barnard,  98  CaL  199,  32  Pac. 
982.  The  plaintiff  must  recover,  if  at  all, 
upon  the  case  as  made  by  his  complaint,  and 
not  on  some  other  which  he  might  have  made. 

[41  For  these  reasons,  to 'sustain  a  Judg- 
ment for  tiae  plaintiff  in  an  action  the  find- 
ings must  be  responsible  to  the  issues  as  ten- 
dered by  the  complaint;  and,  where  specific 
facts  are  put  in  Issue,  it  Is  the  duty  of  the 
court  to  find  the  facts  specifically.  "The  find- 
ings must  be  specific  on  the  Issues  presented, 
and  judgment  will  be  reversed  if  tbey  are  not 
so."  Franklin  v.  Franklin,  140  Cal.  609,  74 
Pac,  156.  "It  la  weU  settled."  says  the  Illi- 
nois court  in  Chicago  City  Ry.  Co.  v.  Gates, 
136  in.  App.  jm,  "that  the  aUegatlons  of  the 
declaration  and  the  proof  must  agree,  and 
that  when  a  specific  act  of  negligence  is  al- 
leged, tlie  recovery  can  only  be  on  proof  of 
such  specific  act,  and  not  on  proof  of  negli- 
gence not  alleged." 

{f  ]  When  p«t  to  the  proof  of  tliese  elemen- 
tary rules,  the  finding  of  negligence  in  this 
case  falls  to  meet  the  test.  The  complaint 
alleges  one  distinct  and  specific  act  of  negli- 
gence, namely,  starting  the  car  b^ore  plain- 
tiff had  alighted.  The  finding  is  not  at  all 
specific ;  it  could  hardly  be  more  general  than 
it  is.  It  is  no  more  than  this:  That  defend- 
ant operated  Its  car  in  a  careless  and  negli- 
gent manner,  thereby  injuring  plaintiff.  Such 
a  finding  is  broad  enough  to  Include  an  al- 
most Infinite  number  of  acts  of  negligence, 
each  differing  radically  from  the  specific  act 
alleged  by  plaintiff  as  the  ground  of  her  ac- 
tion for  damages.  Having  carefully  defined 
and  described  in  her  allegation  of  negligence 
the  particular  neglig«it  act  with  which  she 
charges  defendant,  we  must  assume  that  the 
latter  came  Into  court  prepared  to  meet  the 
charge  that  it  committed  that  specific  negli- 
gent act,  and  not  some  other  act  of  negligence 
in  the  operation  of  its  car  that  plaintiff  might 
have  alleged,  but  did  not    If  the  Judgment 
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against  defendant  be  npbeld,  It  Is  not  entirely 
beyond  tbe  realm  of  possibility  that  the  trial 
conrt  did  not  believe  that  defendant  bad  been 
guilty  of  the  precise  act  of  negligence  pleaded 
by  plaintiff,  but  did  belleTe,  and  Intended  to 
find,  that  In  some  other  and  radically  differ- 
ent respect  defendant  had  negligently  operat- 
ed Its  car,  thereby  causing  the  Injuries. 

For  these  reasons  we  are  constrained  to 
bold  that  the  failure  of  the  trial  court  to 
make  a  finding  responslTe  to  the -Issue  as  tai- 
dered  by  the  complaint  was  prejudicial  error 
for  which  the  cause  most  be  r^nanded  for 
retriaL 

Judgment  reversed. 

WecoDcnr:    THOMAS,  X;  WXLLEB,J. 


(4S  CaL  App.  zei) 

BANK  OF  NEWMAN  v.  MONTEREY  COUN- 
TY QAS  &  ELECTRIC  CO.    (Civ.  3404.) 

(District  Conrt  of  Appeal,  First  District,  Divi- 
sion 1,  California.  June  21,  1020.  Hearing 
Denied  by  Supreme  Conrt  Aag.  19,  1920.) 

Corporations  «s>47!— Gaaranty  heid  not  ln> 
orease  of  bonded  debt  without  oonsent  of 
stoolchoMert. 
A  contract  of  guaranty,  execated  by  a  cor- 
poration, "For  value  received,  M.  C.  O.  and  E. 
Company  agrees  to  and  with  tbe  holder  of  this 
bond  and  the  attached  coupons,  that  if  the  sev- 
eral BUma  of  money  agreed  to  be  paid  thereby 
are  not  paid  in  the  manner  therein  stated,  as 
they  severally  become  due,  then  and  in  that 
event  the  M.  O.  &  B.  Company  will  pay  the 
same,"  held  on  its  face  to  have  been  issued 
for  value  received,  and  not  to  be  an  attempt 
to  increase  the  bonded  indebtedness  of  the  guar- 
antor without  the  proceedings  required  to  be 
taken  by  corporations  under  Civ.  Code,  |  859, 
and  was  valid. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Frank  J.  Murasky, 
Judge. 

Action  by  the  Bank  of  Newman  against  the 
Monterey  C!ounty  Gas  &  Electric  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Wise  ie  O'Connor,  of  San  Franciaco,  and 
Goldman  &  Altman,  for  appellant 

Chlckering  ft  Gregory  and  Thos.  H.  Breeze, 
all  of  San  Francisco,  for  respondent. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  In  favor  of  idalntlff  in  an  action 
to  recover  npon  a  certain  written  agreement 
executed  by  tbe  defendant  whereby  It  under- 
took to  guarantee  the  payment  of  certain 
bonds  Issued  by  the  Monterey  &  Pacific  Grove 
Railway  Company,  a  corporation,  upon  which 
bonds  default  in  payment  had  been  made  by 
said  last-named  corporation.    The  guaranty 


in  question  was  Indorsed  npon  each  of  the 
bonds  Issued  and  sold  by  the  Mcmterey  & 
Pacific  Grove  Railway  Company,  and  was  In 
the  following  form: 

"Guaranty  of  Payment 

"For  value  received,  Monterey  County  Oas  ft 
Electric  Company,  a  corporation,  agrees  to  and 
with  the  holder  of  this  bond  and  the  attached 
coupons,  that  If  tbe  several  sums  of  money 
agreed  to  be  paid  thereby  are  pot  paid  in  the 
manner  therein  stated,  as  they  severally  become 
due,  then  and  in  that  event  the  Monterey  Gas 
&  Electric  Company  will  pay  the  same. 

"This  contract  is  duly  authorized  by  a  resolu- 
tion of  the  board  of  directors  of  the  Monterey 
Gas  ft  Electric  CSompany." 

The  trial  court  rendered  Its  Judgment  in 
plalntllTs  favor  for  the  amount  due  upon  the 
bonds  held  by  It  bearing  Oils  guaranty.  The 
defendant  has  appealed  from  said  Judgment 
the  only  contention  which  the  appellant 
makes  npon  this  appeal  being  that  the  guar- 
anty of  the  said  bonds  of  the  Monterey  & 
Pacific  Grove  Railway  Company  by  the  ap- 
pellant was  an  attempt  to  Increase  the  bond- 
ed Indebtedness  of  the  guarantor ;  and,  since 
said  guaranty  was  not  founded  upon  the  pro- 
ceedings required  to  be  taken  by  corporations 
under  section  359  at  the  Civil  Code  relating 
to  the  creation  or  Increase  of  a  bonded  In- 
debtedness, said  guaranty  was  void. 

We  are  unable  to  agree  with  tbe  position 
taken  by  the  appellant  In  this  regard.  The 
guaranty  in  question  appears  upon  Its  face  to 
have  been  Issued  for  value  received,  and 
there  is  nothing  in  tbla  record  to  indicate  that 
It  was  not  Issued  in  good  faith  and  in  the 
regular  course  of  the  business  of  the  cor- 
poratlbn  issuing  the  same.  It  does  not  pur- 
port to  have  any  relation  to  any  past  bonded 
indebtedness  of  the  appellant,  or  to  tiave  been 
Issued  in  the  form  or  with  the  intent  of  creat- 
ing or  Increasing  any  braided  Indebtedness  of 
the  corporatltm ;  but  on  the  other  hand,  it 
appears  as  to  both  its  form  and  substance  to 
belong  to  that  class  of  written  instruments 
which  include  promissory  notes,  checks,  bills 
of  exchange,  and  like  obligations  of  corpora- 
tions or  of  individuals  issued  In  tbe  ordinary 
course  of  business.  Tbe  term  "bonded  in- 
debtedness" has  never  been  held  to  apply  to 
or  include  this  class  of  oMlgationa,  but  as 
used  in  the  Constitution  and  statutes  has  bad 
reference  to  those  more  formal  transactions 
of  both  municipal  and  private  corporations 
which  require  such  prerequisites  as  electl<ms, 
or  the  express  aiH>roval  of  stodcboldera,  in 
order  to  their  creation,  and  wlildi  when  thus 
pwmltted  take  the  express  form  of  bonds 
either  secured  by  liens  upon  property  or  pay- 
able by  means  of  public  taxation. 

The  Supreme  Court  of  this  state  In  the 
case  of  Underbill  T.  Santa  Barbara,  etc.,  Co., 
93  Cal.  300,  28  Pac.  1049,  In  construing  the 
term  "bonded  indebtedness"  as  found  In  sec- 
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tlon  U  of  artldlB  12  of  fhe  Ckmatttntlon  bar- 
ing reference  to  the  obligations  of  private 
corporations,  h^s  held  that  a  note  and  mort- 
gage issued  by  such  a  corporation  is  not  a 
bonded  Indebtedness  within  the  meaning  of 
Bald  provision  of  the  Constltntlon.  To  hold 
otherwise  would  be  to  attend  the  language 
of  the  Constitution  to  practically  every  form 
of  Indebtedness  which  a  private  corporation 
could  create,  and  to  require  in  every  case  the 
consent  of  its  stockholders  to  the  creation 
of  such  indebtedness  and  to  the  issuance  of 
the  writing  which  would  evidence  the  same. 
The  only  authorities  cited  by  the  appellant 
herein  as  sustaining  its  position  are  those 
from  other  Jurisdictions  wherein  by  the  ex- 
press terms  of  their  statutes  the  consent  of 
stockholders  ,1s  required  to  guaranties  by  one 
corporation  of  the  bonds  of  another.  Such 
cases  are  not  In  point  in  this  state,  wherein 
no  such  statutory  requirement  is  to  be  found. 
Judgment  affirmed. 

We    concnr:    WASTE),    P.    J.;   WELCH, 
Judge  pro  tern. 


(48  Cal.  App.  29S> 

BOWEN  V.  HICKEY.    (Civ.  3090.) 

(IMstrict   Ooart   of    Appeal,    Second   District, 
Division  1,  California.     Jane  22,  X920.) 

Appeal  and  error  «=»I07I(I)— Jadgment  for 
defendant  hold  Jottlfled,  notwithstanding  or- 
roneoai  finding. 

Where  in  forcible  entry  and  detainer  it 
appears  that  on  plaintiff's  demand  defendant 
surrendered  possessioD,  a  judgment  for  defend- 
ant A«Id  proper,  notwithstanding  an  erroneous 
finding  that  in  plaintiff's  absence  defendant  un- 
lawfully entered  and  took  possession  of  the 
land. 

Appeal  from  Superior  0>urt,  Riverside 
Ck>ant7;   Wm.  D.  Dehy,  Judge. 

Forcible  entry  and  detainer  by  Theodore 
Bowen  against  Seth  Hickey.  Judgment  for 
defendant,  and  plaintifT  appeals.     Affirmed. 

Frank  C  Prescott,  of  Los  Angeles,  and 
Burton  B.  Hales,  of  Redlands,  for  appellant. 

F.  B!.  Duniap,  of  Los  Angeles,  and  H.  F. 
Bridges,  of  Sierra  Madre,  for  respondent 

CONRET,  P.  J.  In  this  action  of  forcible 
entry  and  detainer,  the  plaintiff  appeals 
from  a  Judgment  entered  in  favor  of  the  de- 
fendant. 

The  complaint  alleged  ttiat  on  the  23d  day 
of  November,  1912,  and  for  more  than  four 
years  previous  thereto,  plaintiff  was  in  the 
peaceable  and  actual  possession  and  entitled 
to  the  possession  of  the  real  property  de- 
«cribed  in  the  complaint;    that  on  the  23d 


HICKBT  971 

P.) 

day  of  November,  1012,  during  the  absence 
of  the  plaintifl  therefrom,  the  defendant  un- 
lawfully entered  upon  said  land  and  took 
possession  of  the  same.  On  these  allegations 
the  court  made  its  findings  in  favor  of  the 
defendant  The  evidence  is  not  sufficient  to 
support  those  findings,  but  on  the  contrary, 
without  conflict  Bustains  the  allegations  in 
the  complaint 

The  complaint  next  alleged  that  on  the 
evening  of  the  23d  day  of  November,  1912, 
plaintifl'  made  a  demand  la  writing  upon  the 
defendant  to  deliver  op  to  plaintiff  the  pos- 
session of  said  premises,  but  the  defendant 
refused,  and  still  refuses  after  a  period  of 
five  days,  to  surrender  i>osses8i(Mi,  etc.  The 
evidence  shows,  and  the  court  found,  that 
the  notice  was  served  as  stated.  But  the 
court  found  that — 

"Thereupon,  pursnant  to  said  demand,  do-* 
fendant  surrender^  possession  thereof  to 
plaintiff,  and  tliat  defendant  does  not  still  un- 
lawfully hold  or  continue  in  possession  of  same, 
against  the  form  of  the  statute  in  such  cases 
made  or  provided." 

The  evidence  is  sufficient  to  sustain  this 
finding.  Immediately  upon  service  of  the 
said  notice,  the  defendant  and  the  persons 
with  him  1^  the  premises,  taking  with  them 
their  wagon  and  Implements  and  everything 
that  they  had  brought  to  the  land.  The  de- 
fendant testified  that  it  was  his  intention  at 
that  time  to  surrender  possession  of  the  land 
to  the  plaintiff,  and  that  he  did  not  at  that 
time  give  any  thought  as  to  his  future  ac- 
tion with  reference  to  the  land.  It  is  true 
that  the  evidence  further  shows  that  28  days 
later  the  defendant  again  went  into  posses- 
sion of  the  premises,  and  still  remained 
there  at  the  time  of  the  commencement  of 
this  action  on  January  13,  1913.  It  does  not 
appear  that  any  notice  demanding  posses- 
sion by  the  plaintiff  was  ever  served  other 
than  the  notice  of  November  23,  1912.  At 
the  time  of  said  transactions  in  Noveml)er 
and  December,  1912,  the  plaintiff  was  occu- 
pying a  house  erected  by  him  on  a  part  of 
the  premises  in  question,  and  his  occupancy 
thereof  was  not  disturbed  by  the  defendant. 
Since  the  evidence  Justified  the  court's  find- 
ing in  favor  of  the  defendant  to  the  effect 
that  he  surrendered  possession  to  the  plain- 
tiff in  response  to  the  notice  given,  it  be- 
comes immaterial  that  the  findings  first  men- 
tioned were  not  sustained  by  the  evidence. 
If  those  findings  had  been  favorable  to  the 
plaintiff,  the  appropriate  Judgment  neverthe- 
less would  have  been  in  favor  of  the  ieteod- 
ant 

The  Judgment  is  affirmed. 

We  concnr:    SHAW,  J.;  JAMBS,  J. 
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(«8  Cal.  App.  108) 

SHERWOOO  et  IX.  V.  ROBERTSON. 
(Civ.  3235.) 

(District  Oonrt  of  Appeal,  Tirtt  District,  Divi- 
sion 1,  Califorma.    June  17,  1820.) 

",  Mortgagek  «s»257— AMionae  of  nonnagotla- 
bie  note  held  not  bound  by  oqultle*  In  favor 
of  mortgagor. 
While  an  assi^ee  of  a  nonnegotiable  «ote 
nnd  nrortgage  takes  tliem  subject  to  all  the 
nqulties  and  infirmities  which  could  be  urged 
by  makers  against  the  original  mortgagee,  if 
the  assignee  uses  proper  diligence  and  mijces 
reasonable  inquiry  to  ascertain  what,  if  an;, 
outstanding  equities  there  are  in  favor  of 'the 
mortgagor,  and  after  having  used  such  diligence 
and  made  sncb  inquiry  he  finds  no  drcumstanees 
which  would  lead  a  reasonable  person  to  believe 
tliat  the  full  consideration  had  not  passed  or 
that  equities  were  outstanding,  he  takes  the 
pitper  free  from  equities  which  the  mortgagor 
might  otherwise  have  asserted. 

2.  Estoppel  9s>72 ^Note  and  mortgage  will 

not  be  reformed  to  detriment  of  Innocent  pur- 
chaser In  view  of  rain  as  to  two  Innocent 

'  parties. 

Where  a  mortgage  in  terms  secured  a 
straight  loan  evidenced  by  a  note,  while  in  fact 
the  consideration  was  payable  in  installments, 
as  a  building  was  constructed  by  mortgagor, 
and  the  mortgagee  sold  the  note  and  mortgage 
for  their  face  value,  the  mortgagor  having  notice 
thereof,  but  failing  to  apprise  the  purchaser 
that  all  the  consideration  bad  not  been  paid, 
the  note  and  mortgage  will  not  be  reformed  at 
the  mortgagor's  instance  to  express  the  true 
consideration,  since  under  Civ.  Code,  f  8543, 
where  one  of  two  innocent  persons  must  suffer 
by  the  act  of  the  third,  he  by  whose  negligence 
it  happened  must  be  the  sufferer. 

3.  Reformation  of  Instruments  4=»29— Fallare 
of  purchaser  of  note  to  make  Inquiry  held  not 
to  permit  reformation. 

Where  a  mortgagee  sold  for  full  value  a 
note  and  mortgage  to  an  innocent  purchaser 
without  notice,  and  the  consideration  had  not  in 
fact  been  fully  paid  to  the  mortgagor,  tailnre 
of  the  purchaser  to  inquire  of  the  mortgagor  as 
to  the  amount  of  advances  did  not  constitute 
negligence,  where  mortgagor  had  an  opportunity 
to  explain  the  condition  of  the  loan  to  the  pur- 
chaser before  the  purchase,  and  therefore  the 
note  and  mortgage  will  not  be  reformed  at  the 
mortgagor's  instance. 

Appeal  from  Superior  Oonrt,  Los  Angeles 
Ooumty ;  Charles  Monroe,  Judge. 

Suit  by  O.  8.  Sherwood  and  wife  against 
Maria  Robertson  to  reform  a  hote  and  mort- 
gage. Judgment  for  defendant,  and  plaintiffs 
appeaL   Affirmed. 

John  B.  Haas,  of  tx>s  Angeles,  for  appel- 
lants. 

Lewis  Cmlckshank  and  Vincent  B.  Vaugh- 
an,  both  of  Los  Angeles,  for  respondent 

BICHABDS,  J.  This  appeal  is  from  a 
Judgment  in  favor  of  the  defendant  In  an 


action  Instttuted  by  the  plaintiffs  for  the  pui- 
pose  of  having  their  promissory  note  and 
mortgage  in  the  hands  of  tSe  defendant  so 
reformed  as  to  express  the  amomit  actually 
due  upon  said  note  and  to  secuiv  tliat 
amount. 

The  deftodant  was  the  holder  of  said  note 
and  mortgage  by  virtue  of  an  assignment  to 
her  of  the  same  from  the  original  payee 
thereof.  •  The  facta  attending  the  execution 
of  these  Instruments  by  the  plaintiffs  are  un- 
disputed and  may  be  summarized  as  follows: 

On  August  1,  1917,  the  plaintiffs  executed 
and  delivered  to  one  Joseph  M.  Gore  their 
promissory  note  for  the  sum  of  $2,300  and  In- 
terest, due  three  years  after  date,  giving  as 
security  for  said  note  their  mortgage  upon 
a  certain  piece  of  real  estate  In  Los  Angeles 
county,  which  mortgage  was  recorded  upon 
the  date  of  Its  execution.  The  transaction 
upon  the  face  of  these  Instruments  appeared 
to  be  a  straight  loan  of  $2,300  to  the  plain- 
tiffs, bat  It  appeared  at  the  trial  that  the 
money  for  which  said'  note  and  mortgage 
were  given  was  to  be  used  by  said  plaintiffs 
in  erecting  two  buildings  up<m  the  mortgaged 
premises,  and  was  to  be  advanced  from  time 
to  time  by  the  mortgagee  t^  tbam  as  tbe  erec- 
tion of  said  structures  progressed.  This  plan 
was  carried  out  to  the  extent  tiiat  between 
the  date  of  said  loan  and  the  15t&  day  of 
September,  1017,  the  said  mortgagee  bad  ad- 
vanced on  account  of  said  loan  the  sum  of 
$895.  On  or  about  said  last-named  date  said 
Gore  undertook  to  sell  said  note  and  mort- 
gage to  tbe  defendant  herein,  an  old  lady 
having  some  money  which  she  desired  to 
have  safely  Invested.  The  sale  of  said  se- 
curities was  being  negotiated  by  one  R.  W. 
Martin,  who  on  September  16th  took  one  Ar- 
thur J.  Madison,  a  son-in-law  of  the  d^«nd- 
ant,  to  Inspect  the  property  which  was  the 
subject  of  the  mortgage.  They  found  the 
plaintiff  Mr.  Gedrlc  Sherwood  upon  the  prem- 
iaes.  As  to  the  conversation  which  occurred 
there  between  Mr.  Madison  and  Mr.  Sber- 
wood  there  Is  a  dispute  In  the  evidence;  but 
Mr.  Madison,  who  was  acting  as  the  agent  of 
the  defendant,  testified  that  he  spent  from 
15  minutes  to  half  an  hour  looking  over  the 
property  after  being  introduced  to  Mr.  Sher- 
wood by  Mr.  Martin  as  a  gentleman  who  was 
looking  at  the  property  with  a  view  to  buy- 
ing the  mortgage,  and  that  In  the  course  of 
that  time  Mr.  Sherwood  stated  to  Mr.  Madi- 
son that  both  bungalows  were  rented  to  be 
occupied  as  soon  as  completed,  and  that  the 
property  was  worth  approximately  $4/S0O: 
and  when  Mr.  Madison  stated  that  the  prop- 
erty looked  like  a  nice  piece  of  property,  and 
as  It  was  new  was  a  good  loan,  Mr.  Sher- 
wood answered,  "Tes;  he  thought  so."  Mr. 
Martin  corroborates  that  portion  of  the  tes- 
timony of  Mr.  Madison  wherj^  the  latter 
stated  that  Mr.  Sherwood  was  informed  that 
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Mr.  Madison  might  bny  the  mortgage  It  it 
was  all  right.  Two  days  later  the  defend- 
ant herself  went  out  to  see  the  iiroperty,  ac- 
companied by  Mr.  Martin,  and  she  testified 
that  she  was  there  introduced  to  Mr.  Sher- 
wood by  Mr.  Martin  as  a  prospective  pur- 
chaser of  the  note  and  mortgage,  and  that, 
to  quote  her  own  language: 

"I  said  to  Mr.  Sherwood,  It  looks  like  a  good 
loan;  I  hare  to  be  pret^  careful;  I  havHt't 
very  much  mmKj,  and  I  hare  to  be  very  careful 
how  I  let  it;'  and  be  said  it  was  a  good  loan; 
my  money  would  be  safe,  and  eyerything  was  all 
right  *  *  •  Mr.  Sherwood  stated  that  the 
iDterest  was  to  be  paid  on  it;  I  think  he  said 
there  would  be  no  trouble." 

Mr.  Martin  also  corroborated  Mrs.  Robert- 
son in  her  testimony  to  the  effect  tliat  she 
was  introduced  to  Mr.  Sherwood  as  "the 
woman  with  the  money,  and  if  the  loan  suit- 
ed her  she  would  possibly  buy  it."  A  few 
days  later  Mrs.  Kobertson  boug&t  the  note 
and  mortgage  from  Gore,  paying  to  him  the 
full  face  value  thereof.  The  assignment  of 
the  mortgage  to  her  was  recorded  on  Sep- 
tember 26,  1917,  and  on  the  following  day 
the  plaintiffs  brought  this  action  to  have  the 
instruments  reformed. 

Upon  the  trial  of  the  cause  the  court  ac- 
cepted the  statements  of  Mrs.  Robertson  and 
her  agent,  Madison,  as  to  the  substance  of 
.the  conversations  between  them  and  the 
plaintiff,  Gedric  Sherwood,  who,  it  is  con- 
ceded, was  acting  not  <«ly  in  bis  own  behalf, 
but  as  agent  for  his  wife,  during  the  course 
of  these  Interviews;  and  the  court  thereupon 
made  its  findings  in  favor  of  the  defendant, 
holding  that  the  plaintiffs  were  liable  to  her 
for  the  full  amount  of  said  note  and  mort- 
gage and  were  not  oititled  to  have  the  sanfe 
reformed. 

[1]  The  plaintiffs  upon  this  appeal  attack 
these  findings  as  unsupported  by  the  evidence 
In  the  case,  and  they  also  insist  tliat  the 
qaid  decision  of  the  court  is  against  law.  The 
question  which  is  thus  presented  is  one  of 
estoppel.  It  is  conceded  by  both  parties  to 
this  appeal  tba.t  a  note  and  mortgage  are  to 
be  read  together  and  are  nonn^otlable,  and 
bence  that  an  assignee  thereof  takes  them 
subject  to  all  the  equities  and  infirmities 
which  could  be  urged  by  the  makers  thereof 
against  the  original  mortgagee.  This  ad- 
mitted rule  of  law  has,  however,  this  excep- 
tion, that  if  ttie  assignee  of  the  note  and 
mortgage  uses  proper  diligence  and  makes 
reasonable  Inquiry  to  ascertain  what,  if  any, 
outstanding  equities  there  are  in  favor  of 
the  mortgagor,  and  if,  having  used  such  dili- 
gence and  made  such  inquiry,  he  finds  no  cir- 
cumstances which  would  lead  a  reasonable 
person  to  beHeve  that  the  full  consideration 
bad  not  passed  for  the  execution  of  said 
note  and  mortgage,  or  that  there  were  any 
equities  outstanding  in  favor  of  the  mort- 
gagor, and  if,  having  used  such  diligence  and 
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made  such  inquiry  with  auch  result,  be  takea 
the  assignment  of  said  note  and  mortgage, 
paying  in  good  faith  full  value  therefor,  be 
takes  the  same  free  from  such  equities  as 
the  mortgagor  might  otherwise  have  asserted. 
The  respondent  herein  relies  upon  this  ex- 
ception to  the  general  rule,  and  depends  up- 
on the  evidence  of  the  Interviews  held  be' 
tween  herself  or  her  agent  and  the  plaintiff 
Cedrlc  Sherwood  as  sufilcient  to  sustain  such 
exception  and  to  work  an  estoppel  against 
the  Sherwoods  to  deny  their  full  liability  up- 
on said  note  and  mortgage. 

[2]  In  nippoct  at  ttais  view  the  respondent 
cites  the  case  of  National  Hardwood  Co.  v. 
Sherwood,  165  Cal.  1, 130  Pac.  881.  We  are 
unable  to  find  any  distinction  between  tbat 
case  and  the  case  at  bar.  The  tacts  of  the 
two  eaaes  are  practically  Identical;  and  the 
Supreme  Court  in  the  case  before  it  fully 
applies  the  principle  of  estoppel  for  which 
the  respondent  herein  contends,  and  we  can 
see  no  escaite  from  the  application  of  that 
principle  to  the  facts  of  the  case  at  bar.  The 
cases  cited  by  tbe  appellants  from  other  ju- 
risdictions cannot  be  held  to  be  availing  In 
Uie  face  of  the  deddon'  of  our  own  Supreme 
Court  upon  this  subject;  and  while  it  is 
true  tbat  the  compulsion  laid  upon  the  plain- 
tiffs herein  to  pay. the  full  face  of  their  note 
and  mortgage  works  a  taardeliip  upon  them, 
the  adoption  of  the  other  view  wcmld  work  a 
greater  hardship  upon  the  respoDdent,  who 
appears  throu^out  to  have  acted  with  the 
utmost  good  faith.  Tbe  plaintiffs  at  the 
time  ol  their  interviews  with  the  defendant 
and  her  agent  had  their  opporttmity  to  en- 
lighten them  both  as  to  the  extent  of  the  ad- 
vancements which  had  been  made  upon  said 
loan ;  and,  this  being  so,  tbe  rule  laid  down 
in  section  3S43  of  the  CivU  Code  that,  "where 
one  of  two  innocent  persons  must  suffer  by 
fbe  act  of  a  third,  he,  by  whose  negligence 
it  happened,  must  be  the  sufferer,"  is  to  be 
given  application  to  the  facts  of  tbe  case  at 
bar.  The  plaintiffs  herein,  by  giving  to  Gore 
their  note  and  mortgage  in  the  form  in  which 
these  were  given,  put  it  in  the  latter's  pow- 
er to  exhibit  the  same  to  a  purchaser  there- 
of, and  to  induce  the  belief  in  such  purchaser 
that  these  Instruments  were  good  for  their 
full  face  value.  They  could  easily  have 
avoided  this  consequence  and  sufficiently  pro- 
tected themselves  and  any  assignee  of  their 
securities  by  an  insertion  in  their  mortgage 
of  a  recital  showing  that  the  same  was  given 
for  advances  yet  to  be  made.  Not  having 
done  this,  they  must  be  beld,  as  between 
themselves  and  this  defendant,  to  be  the  par- 
ties by  whose  negligence  the  wrong  occurred 
from  which  one  or  the  other  of  them  must 
be  the  sufferer. 

[3]  The  appellants,  bowever.  Insist  tbat 
the  respondent  herein  was  also  negligent  in 
not  requiring  from  Gore  upon  her  purchase 
of  these  securities  a  statement  from  tb»  oiak- 
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era  thereof  as  to  the  amount  Oien  dne.  Oi> 
dlnarily  this  might  be  true ;  but  In  the  case 
Bt  bar  the  necessity  for  such  a  statement 
was  obviated  by  the  direct  Interview  with 
Sherwood  and  by  the  opportunity  then  afford- 
ed to  him  to  explain  the  exact  condition  of 
the  loan.  We  are  satisfied  that  the  evidence 
In  the  case  was  sufficient  to  sustain  the  find- 
ings of  the  court  In  the  defendant's  favor, 
and  that  there  Is  no  error  disclosed  by  the 
record  upon  this  appeal. 
Judgment  affirmed. 

We   concur:    WASTE,  P.  J.;    KOFORD, 
Judge  pro  tem. 


(48  CaL  App.  860) 

SMITH  V.  ROSS,  Sheriff  of  Santa  Barbara 
CoBBty.    (Civ.  3360,  3390.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 2,  C!alifomia.  June  29,  1920.  Hearing 
Denied  by  Supreme  <3onrt  Aug.  26,  1920.) 

1.  Jnstloes  of  the  peace  «=>5»— Facts  oonfer- 
rlng  Jurlsdietlon  must  be  shown. 

A  Justice's  court  being  one  of  limited  Ja- 
risdiction,  one  relying  on  its  judgment  must 
show  affirmatively  every  fact  necessary  to  con- 
fer Jurisdiction. 

2.  Justtoes  of  the  peaoe  «=»I22(2)— Ib  aetiM 
on  oral  oontraet,  summons  served  out  of 
county  not  basis  for  default  Judgment 

A  Justice  has  no  jurisdiction  of  defendant 
so  as  to  authorize  default  judgment  against  him, 
action  being  on  an  oral  contract,  and  service  of 
summons  on  him  being  outside  the  county  in 
which  action  was  brought,  which  is  prohibited 
by  Code  (Tiv.  Proc.  |  848,  in  an  action  in  such 
court,  unless  on  a  written  contract  of  a  certain 
class. 

3.  Justices  of  the  peaoe  «=» 1 35(4)— Negativing 
of  remedy  at  law  necessary  to  restrain  exeou- 
tiott  on  default  judgment  without  Jurisdic- 
tion. 

Suit  to  enjoin  enforcement  of  an  execution 
on  a  default  Judgment  of  a  justice  who  had  not 
acquired  jurisdiction  will,  on  the  ground  that 
there  is  an  adequate  remedy  at  law  by  motion  in 
the  justice's  court  to  set  aside  the  execution,  not 
lie,  at  least  in  absence  of  allegation  that  such 
motion  was  made  and  denied,  or  of  other  facts 
showing  special  circumstanees  of  fraud  or  hard- 
ship, 

4.  Pletulhig  «S934(4)  —  Fasts  presumed  stated 
as  strongiy  as  truth  permits. 

It  is  to  be  presumed  that  the  pleader  has 
stated  the  facts  as  strongly  as  the  truth  will 
permit. 

Appeal  from  Superior  Court,  Santa  Bar^ 
bara  County;  S.  K.  Crow,  Judge. 

Action  by  W.  D.  V.  Smith  against  James 
Ross,  Sheriff  of  Santa  Barbara  (bounty. 
From  an  adverse  judgment  and  order,  plain- 
tiff appeals.    Affirmed. 


W.  P.  Butcher,  of  Santa  Barbara,  for  ap- 
pellant 
W.  C.  Wilde,  of  San  Diego,  for  respondoit 

BRITTAIN,  J.  The  plaintiff  appeaU  from 
a  Judgment  entered  after  his  refusal  to 
amend  his  complaint  <hi  demurrer  being  sus- 
tained with  leave  to  amend,  and  also  from 
an  order  setting  aside  a  temporary  restrain- 
ing order.  The  Judgnlent  must  be  affirmed 
on  the  ground  that  the  complaint  did  not 
show  sufficient  facts  to  constitute  a  cause  of 
action  for  equitable  relief  by  injunction,  and 
this  result  renders  unnecessary  consideration 
of  any  matters  presented  by  the  appeal  from 
the  collateral  order. 

Summarized,  the  complaint  shows  that  the 
plaintiff  is  a  resident  of  the  county  of  Santa 
Barbara  and  was  never  a  resident  of  San 
Diego  county;  that  he  was  sued  by  one 
Creamer  in  a  justice's  court  in  the  latter 
county,  on  a  claim  based  on  an  oral  contract, 
made  payable  in  Santa  Barbara;  that  no 
part,  note,  or  memorandum  of  the  contract 
was  in  writing ;  that  summons  in  the  action 
was  served  on  the  plaintiff  in  Santa  Barbara 
county;  that  default  judgment  was  entered 
in  the  action;  that  an  abstract  of  the  Judg- 
nfent  was  filed  in  the  office  of  the  county 
clerk  of  San  Diego  county,  and  an  execution 
thereupon  Issued  to  the  defendant  sheriff  of 
Santa  Barbara  county ;  and  that  the  defend- 
ant as  such  sheriff  ■will,  unless  restrained  by 
injunction,  levy  upon  property  of  the  plain- 
tiff in  Santa  Barbara  county  to  satisfy  the 
Judgment  which  the  plaintiff  alleges  to  be 
void.  It  is  further  alleged  that  the  plaintiff. 
In  the  event  of  such  levy,  will  suffer  great 
and  Irreparable  InJbry,  and  that  he  has  no 
speedy  or  adequate  remedy  at  law. 

It  is  provided  by  section  848  of  the  Ck)de 
of  Civil  Procedure  that  in  a  suit  In  a  Jus- 
tice's court  the  summons  cannot  be  served 
outside  of  the  county  wherein  the  action  is 
brought  except  "wh«i  the  action  Is  •  •  • 
against  a  party  who  has  contracted  in  writ- 
ing to  perform  an  obligation  at  a  particular 
place,  and  resides  in  a  different  county,  in 
which  case  the  summons  may  be  served  In 
the  county  where  he  resides." 

[1]  The  Justice's  court  being  of  limited  Ju- 
risdiction, one  relying  on  its  Judgment  must 
show  affirmatively  every  fact  necessary  to 
confer  jurisdiction.  Rowley  v.  Howard,  23 
Cal.  401.  Under  the  facts  pleaded  and  as- 
sumed for  the  present  purix>B€  to  be  true,  it 
is  shown  that  the  default  Judgment  was  en- 
tered without  jurisdiction  of  the  i>er8on  of 
the  defendant  by  service  of  sumnfons  In  that 
action. 

[2-4]  It  does  not  foUow  that  the  plataiUff 
in  die  present  action  stated  suffldoit  facta 
to  warrant  the  relief  demanded  in  his  com- 
plaint. No  facts  were  alleged  from  which 
the  legal  conclusion  could  properly  be  drawn 
that  be  had  not  a  plainer,  speedier,  and  more 
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adequate  remedy  at  law  than  In  equity.  Up- 
on authority  It  was  determined  in  this  state 
as  early  as  1887  that  injunction  will  not  lie 
to  restrain  the  enforcemoit  of  an  execution 
issued  on  a  default  Judgment  In  a  justice's 
court  in  a  suit  where  the  justice  had  not  ac- 
quired jurisdiction,  for  the  reason  that  the 
defendant  has  an  adequate  remedy  at  law  by 
motion  in  the  justice's  court  to  set  aside  the 
execution.  Luco  t.  Brown,  73  Gal.  S,  14  Pac 
366.  2  Am.  St  Rep.  772.  It  may  be  that,  if 
such  a  motion'  were  made  and  denied,  or  oth- 
er facts  were  alleged  showing  special  dr- 
cumstances  of  fraud  or  hardship,  a  court  of 
equity  might  be  moved  to  grant  injunctive 
relief,  but  no  such  facts  are  set  forth  in  the 
complaint  under  consideration  as  were  shown 
in  a  case  on  which  die  appellant  chiefly  re- 
lies, and  which  does  not  sustain  his  conten- 
tions. Newman  v.  Bamet,  166  Cal.  423,  182 
Pac.  688.  In  that  case  It  was  shown  on  the 
trial  that  the  plaintifF  in  equity  had  applied 
for  relief  in  the  justice's  court,  and  that  it 
was  denied.  In  this  case  the  plaintiff  did 
not  allege  that  he  had  made  any  application 
for  the  relief  the  law  provides,  and  under 
the  rule  that  It  must  be  presumed  the  plead- 
er has  stated  the  facts  ab  strongly  as  the 
truth  will  permit,  the  conclusion  is  irresisti- 
ble that  no  such  application  was  made. 

The  judgment  and  order  appealed  from 
are  both  affirmed. 

We  concur:  LANGDON,  P.  J. ;  NOUBSE,  J. 


(48  Cal.  App.  aa) 

WILSON  V.  SAN  FRANCISCO-OAKLAND 
TERMINAL  RYS.  et  al.     (Civ.  3314.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    June  28.  1920.) 

I.  Release   «=>57(2)— Fraud   In   securing   re- 
!•>••  for  personal  Injnrles  may  be  shown  by 
olrenmataatlal  evidence. 
In  a  perBonal  injury  action,  where  plaintiif 
claimed  that  signing  of  a  release  resulted  from 
misstatements    and   fraudulent   misrepresenta- 
tions, plaintiff  was  not  required  to  show  a  di- 
rect  connection   between   one    of   the   parties 
making  such  representations  and  the  defend- 
ant, but  was  entitled  to  prove  fraud  and  con- 
spiracy by  circumstantial  evidence. 

7.  Release  «s»l7(2)— Defendant  mqr  not  rely 
on  release  secured  by  misrepresentations  of 
agents  or  others. 

In  a  personal  injury  action,  whether  or  not 
there  was  any  connection  between  one  who  by 
misrepresentation  or  fraud  induced  plaintiff  to 
sign  a  release  and  defendant  street  railway's 
claim  agent,  the  defendant  corporation  should 
not  be  allowed  to  take  advantage  of  an  unfair 
settlement  thus  made. 


3.  Release  «=>58  (6)— Whether  release  tor  peK 
sonal  injury  Is  tainted  with  fraud  Is  a  Jaiy 
question. 

Whether  a  release  for  personal  injury  Is 
tainted  with  fraud  is  a  question  for  the  Jury. 

4.  Release  «=»56— Plaintiff  may  prove  that  she 
was  a  profound  neurasthenic  when  induced  to 
sign. 

If  plaintifl  was  a  profound  neurasthenic  at 
the  time  of  the  execution  of  the  release  for 
personal  injuries,  the  release  should  under  the 
law  be  scrutinized  with  even  more  care  than  if 
she  were  in  a  normal  condition,  and  she  was  en- 
titled to  prove  such  physical  condition  when  ex- 
ecuting a  release  which  she  daimed  was  fraud- 
ulently procured. 

Appeal  from  Superior  Court,  Alameda 
County ;  WiUUm  S.  Wells,  Judge. 

Action  by  Ada  P.  Wilson  against  the  San 
Francisco-Oakland  Terminal  Railways  and 
others.  In  which  only  the  named  defendant 
answered.  Directed  verdict  and  judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Ostrander,  dark  «e  Car^,  of  Oakland,  for 
appellant 

W.  H.  Smith,  of  Oakland,  and  A.  L  Whit- 
tle, of  San  Francisco  (Chapman  &  Trefethen, 
of  Oakland,  of  counsel),  for  respondent 

KNIGHT,  Judge  pro  tem.  This  action  was 
brought  by  plaintifl  to  recover  damages  for 
personal  injuries  claimed  to  have  been  sus- 
tained by  her  through  the  negligence  of  the 
defendant  corporation  while  she  was  riding 
as  a  passenger  on  the  street  car  of  said  de- 
fendant cwporatlon.  The  action  was  tried 
by  a  jury,  and  the  court  directed  a  verdict 
tat  favor  of  the  defendant.  Judgment  was 
altered  aeoordlngly,  from  which  plaintiff  ap- 
peals. 

The  defendant  corporation  was  the  only 
defendant  answering,  and  it  pleaded  a  release 
executed  by  idaintiff  to  the  effect  that  she 
had  accepted  from  said  defendant  corpora- 
tion the  sum  of  $2(X)  in  full  settlement  of  her 
dalm  and  had  discharged  said  defendant  cor- 
poration from  further  liability.  After  the 
jury  had  been  impaneled  and  sworn,  counsel 
for  defendant  corporation  called  the  court's 
attention  to  the  release  pleaded  in  Its  an- 
swer. Plaintifl  admitted  the  execution  of 
said  release,  but  claimed  that  it  was  procured 
through  the  fraud  and  conspiracy  of  the 
agents  of  the  defendant  corporation,  and  was 
therefore  not  binding  upon  plaintiff.  The 
court  thereupon  directed  that  the  evidence 
bearing  on  said  release  be  first  presented. 
Def^dant  corporation  then  offered  said  re- 
lease in  evidfflice,  after  which  plaintiff,  in  sup- 
port of  her  claim  of  fraud  and  conspiracy, 
offered  certain  oral  testimony,  concerning  the 
actfvltiefl  and  declarations  to  her  of  one  Nor> 
wood,  whom  she  claimed  had.  with  the  aid 
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of  the  clalma  agott  of  tbe  defendant  corpotti- 
tlon,  fraddtilently  Indnced  her  to  settle  ber 
claim.  The  evidence  of  Norwood's  activities 
and  dedarations  was  exdnded  by  the  court, 
upon  tbe  ground  that  tiiere  had  been  no  con- 
nection shown  between  said  Norwood  and  the 
defendant  corporation.  After  having  unauc- 
cessfuUy  offered  oral  testimony  on  that  point, 
counsel  for  plaintiff  reduced  to  writing  and 
read  iuto  the  record  a  statement  embodying 
the  facts  and  circumstances  whidti  plaintiff 
offered  to  prove  and  upon  which  plaintiff 
stated  that  she  would  rely  as  showing  fraud 
and  con^lracy.  The  court  refused  to  allow 
evidence  to  be  Introduced  In  support  of  said 
offer,  and,  on  motion  of  the  defendant  cor- 
poration, directed  the  Jury  to  return  a  ver- 
dict for  the  defendants,  and  said  verdict  was 
rendered  accordingly. 

Plaintiff's  complaint  was  filed  on  Septem- 
ber 27,  1917.  Summons  was  served  on  the 
defendant  corporation  on  September  29,  1Q17. 

[1]  Tbe  following,  in  substance,  are  the 
facts  which  plaintiff  offered  in  writing  to 
prove;  On  the  afternoon  of  September  29, 
1917,  the  same  day  on  which  the  summons  in 
tbel  action  'waa  served,  plaintiff  was  called  to 
the  telephone  at  her  home  In  tbe  dty  of 
Oakland  by  kotbe  person  who,  after  inquir- 
ing If  she  was  Miss  Wilson,  represented  Urn- 
self  to  be  Mr.  Carey,  one  of  plalntUTs  attor- 
neys. Plaintiff  remarked  tbat  It  did  not 
BQUBd.  like  Mr.  Carey's  voice,  to  whldi  said 
person  replied  that  be  had  a  dreadful  cold 
and  was  hoarse.  He  then  asked  plaintiff 
what  she  had  said  to  Dr.  Buteau's  nurse,  to 
which  plaintiff  reified  that  she  had  told  thft 
nurse  that  she  was  feeling  better.  The  per- 
ten  then  stated  that  the  nurse  had  so  Ii»- 
formed  him,  and  tliat  he  was  afraid  tbat  It 
was  damaging  evidence  against  plaintiff,  and 
that  if  she  wanted  to  drop  tbe  case  or  settle 
it  with  the  company  he  would  not  charge  her 
anything  for  his  services.  He  then  asked  if 
she  wouid  settle  for  $100,  to  which  plaintiff 
replied  that  slie  would  not  Hie  telephonic 
communication  then  ended.  As  a  matter  of 
fiict  plaintiff  had  been  examined  by  Dr.  Bn- 
teau  prior  to  the  filing  of  her  complaint.  At 
tbe  time  of  said  tel^honle  communication 
^Intiff  was  attending  her  sister,  who  re- 
quired almost  constant  attention,  and  plain- 
tiff herself  was  extremely  nervbus,  and  after- 
wards became  discouraged  with  reference  to 
her  case  because  of  what  had  been  stated  to 
her  over  the  tel^hone.  On  October  10,  1917, 
said  O.  J.  Norwood,  who  was  a  total  stranger 
to  plaintiff,  called  at  plaintiff's  home  and  In- 
quired for  her,  but,  finding  that  she  was  not 
in,  departed  and  returned  the  next  day,  at 
which  time  he  stated  to  plaintiff  that  he  bad 
observed  tbat  she  bad  brought  suit  against 
the  San  Francisco-Oakland  Terminal  Rail- 
ways; that  he  himself  had  been  in  the  same 
accident,  but  had  not  yet  settled  with  tbe 
company,  although  he  intended  to  do  so. 
Plaintiff  informed  tilm  that  her  attorneys  had 


told  her  to  settle  her  case,  that  eihe  wotdd 
like  to  settle,  and  she  asked  said  Norwood  to 
let  her  know  if  he  settled  his  case.  Norwood 
stated  that  he  thought  he  would  see  wliat  he 
could  do;  that  he  himself  had  not  done  any- 
thing, but  that  he  did  not  want  to  give  his 
case  to  the  lawyers;  tbat  he  wonld  rather 
settle  with  the  company;  and  tbat  he  thob^t 
be  would  go  down  and  see  them,  and  he  did 
not  want  to  wait  any  longer.  Norwood  theo- 
departed,  but  afterwat^ds,  on  the  same  day, 
telephoned  plaintiff  that  be  had  settled  with 
the  company,  and  requested  the  prlvll^e  of 
again  calling  on  plaintiff,  stating  tbat  he  had 
something  to  her  advantage  to  tell  her.  Later 
in  the  afternoon  lie  called  at  her  residence 
and  stated  to  her  that  Mr.  Mills,  tbe  dainis 
agent  of  tbe  defendant  Oorporatiom,  had  told 
him  tbat  tbe  attorneys  for  the  company  w«e 
going  to  call  plaintiff  down  the  next  day  and 
take  ber  deposltioB,  anA  tbat,  since  plalntUTs 
attorneys  had  released  her,  if  she  wanted  to 
settle  with  the  company,  she  had  better  go 
tbat  afternoon;  that  If  she  waited  until  the 
next  day  It  would  be  too  late ;  that  BOUs  bad 
told  him  that  hie  could  not  do  anything  after- 
wards because  It  would  be  in  tbe  hands  of  tbe 
lawyers.  Norwood  ttien,  at  tbe  request  o( 
plaintiff,  telephoned  Mills  and  made  an  ap- 
pointment with  him  for  plaintiff,  and  after- 
wards accompanied  plaintiff  to  the  office  of 
said  Mills.  After  conversing  with  Hllto, 
plaintiff  accepted  a  check  for  $200  in  foil 
settlement  of  her  claim,  Tbe  telephone  mes- 
«age  purporting  to  have  come  ftom  Mr.  Carey 
was  not  from  Mr.  Carey,  nor  was  it  from 
any  of  plaintiff's  attorneys,  but  plaintiff  did 
not  know  that  she  had  been  deceived  nntll  the 
next  day,  October  12, 1917. 

Plaintiff  further  offered  to  prove  that  Ota 
statement  made  by  said  Norwood  at  tbe  time 
be  called  on  plaintiff  on  October  11,  1917,  to 
tbe  effect  that  be  bad  not  yet  settled  with 
said  company  was  false,  and  that  he  bad  In 
fact  settled  with  said  company  In  August, 
1917,  and  tbat  prior  to  visiting  ^intlff  said 
Norwood  bad  consulted  with  said  MlUs  with 
reference  to  plaintiff's  case  and.  with  reffer- 
ence  to  a  settlement  of  plaintiff's  case.  Plain- 
tiff further  offered  to  prove  by  said  Dr.  Bu- 
teau  that  as  a  result  of  the  inJoriea  received 
by  ber  she  was  a  profonnd  neurasthenic  and 
had  stiffered  a  severe  shock  to  ber  aerrons 
system.  Plaintiff  further  offered  to  prove 
tbat  at  the  time  she  called  at  Bulls'  office 
with  Norwood  she  was  in  an  extremdy 
nervous  condition' and  was  depressed  and  dis- 
couraged because  of  tbe  tdepbone  message 
that  she  supposed  was  from  Mr.  Carey;  that 
In  accepting  the  check  for  $200  she  did  so  be- 
cause of  tbe  fact  tbat  she  believed  tbat  she 
bad  been  abandoned  by  her  attorneys,  and 
because  of  the  statanents  made  to  her  by  said 
Norwood  to  the  effect  tbat  if  sbe  did  not  set- 
tle before  the  following  day  it  wotild  be  too 
late  for  her  to  settle,  and  because  of  tbe 
various  matters  stated  to  tier  by  said  Nor- 
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wood  wltb  reference  to  tbe  treatment  a  Mrs. 
Marsball  had  recelred  Who  had  a  claim 
against  said  company  for  Injuries  received  In 
an  accident  while  on  a  street  car  of  said  com- 
pany, to  tbe  effect  that  Mrs.  Marstmll  had 
been  subjected  to  X-rays  and  bad  been  severe- 
ly examined  by  tbe  attorseys  for  the  com- 
pany; that  in  making  tbe  settlement  with 
said  Mills  plaintiff  was  Ignorant  of  her  rights 
in  the  premises  and  believed  that  if  she  did 
not  settle  upon  that  day  it  would  be  too  late 
for  her  to  settle,  which  belief  was  inducM  by 
the  statements  of  said  Norwood  to  her ;  tliat 
upon  ascertaining  from  her  attorneys  on  the 
following  day  that  they  had  not  withdrawn 
from  her  case  she  Authorized  them  to  tender 
the  check  back  to  said  Bfllls  and  to  said  de> 
fendant  cori)oration ;  and  that  said  check 
was,  within  a  few  days  thereafter,  tendered 
to  said  Mills  and  to  said  corporation  defend- 
ant, but  that  said  tender  was  refused. 

Plaintiff  further  offered  to  prove  the  nnain 
allegations  of  her  complaint  with  reference 
to  the  negligence  of  said  defendant  corpora- 
tion, etc. 

The  oral  proof  offered  by  plaintiff  previous 
to  the  making  of  tbe  written  offenr  was,  as 
above  stated,  excluded  by  the  court,  upon  the 
objection  of  .said  defendant  corporation. 
Plaintiff  was  sot  allowed  to  testify  as  to  said 
telephonic  communication,  nor  as  to  any  of 
the  statonents  made  to  her  by  Norwood.  Nor 
was  she  allowed  to  give  her  reasons  why 
she  accompanied  Norwood  to  the  office  of  said 
daims  agent,  Aor  the  reason  for  her  accept- 
ance of  said  check  of  (200  In  full  settlement 
at  her  claiia 

Norwood  was  called  as  a  witness  by  plain- 
tiff, but  the  court  would  not  allow  plaintiff 
to  examine  him  as  to  any  of  the  statements 
(daimed  to  have  been  made  by  him  to  plain- 
tiff. One  of  the  important  points  relied  upon 
by  plaintiff  to  show  fraud  and  conspiracy  was 
the  asserted  false  statements  of  Norwood  on 
his  first  visit  to  plaintiff  to  the  effect  that  he 
had  not  yet  settled  his  case  with  tbe  com- 
pany, but  that  he  Intended  to  do  so,  and  that 
be  did  not  want  to  give  his  case  to  the  law- 
yers, but  would  go  down  and  see  the  com- 
pany without  waiting  any  longer.  Norwood, 
while  a  witness,  admitted  that  he  had  settled 
his  case  with  tbe  company  several  days  prior 
to  his  first  visit  to  plaintiff,  but  the  coart  re- 
fused to  allow  plaintiff  to  interrogate  said 
Norwood  with  reference  to  said  asserted  fhlae 
statements.  In  fact,  all  evidence  offered  by 
plaintiff  tending  to  show  the  activities  of  Nor- 
wood and  tbe  statements  made  by  him  to 
plaintiff  was  excluded. 

We  are  of  the  opinioa  that  tbe  rulings  of 
the  ^ourt  In  this  respect  constituted  error. 
We  are  of  the  opinion  also  that,  had  plaintiff 
been  successful  In  establishing  the  truth  of 
tbe  fhcta  asserted  by  her  In  her  written  offer, 
tbe  question  of  the  fraudulent  procurement  of 
said  release  should  have  been  submitted  to 
tbe  Jury  together  with  the  main  issues  of  the 
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case.  Ibe  -trial  court,  in  excluding  tliis  evi- 
dence, was  evidently  acting  upon  the  theory 
that  plaintiff  was  required  to  show  a  direct 
conne<itlOn  between  the  supposed  agent,  Nor- 
wood, and  the  recognized  agent  of  the  de- 
fendant corporation.  Mills.  By  the  adoption 
of  such  a  rule,  however,  plaintiff  was  de- 
prived of  the  right  accorded  her  by  the  law, 
of  proving  fraud  and  conspiracy  by  circum- 
stantial evidence.  Maxson  v.  Llewelyn,  122 
0«1.  195,  64  Pac.  732;  People  v.  Donnelly, 
143  CaL  894,  77  Pac.  177 ;  People  v.  Kiwr,  22 
C3al.  App.  10,  183  Pac.  616,  621,  134  Pac.  34«; 
Butler  V.  CoUhM,  12  Cal.  467;  Levy  v.  Scott, 
115  Cal,  89,  46  Pac  802;  Cassel  v.  Bullard. 
64  IT.  S.  (23  How.)  172,  16  L.  Ed.  424;  Orafce 
V.  Stewart,  76  Fed.  140,  22  C.  C.  A.  104. 

[2]  In  brief,  the  substance  of  plaintiff's 
proffered  proof  was  that  she  had  been  led  to 
helleve  by  trickery  tliat  her  attorneys  had 
abandoned  her  case;  that  through  falsehood 
and  decet)tlon  she  had  been  frightened  Into 
the  belief  that  If  she  did  not  settle  her  ease 
that  day  she  could  not  be  allowed  to  settle  it 
afterwards;  that,  if  she  did  not  settle  that 
day,  she  would  on  the  following  day  be  sub- 
jected to  the  rigors  of  severe  examination  by 
opposing  counsel  and  perhaps  be  required  to 
submit  to  X-ray  examination  as  to  her  physi- 
cal condition;  and  that  while  she  was  in 
that  condition  of  mind  she  was  persuaded  to 
go  before  the  datms  agent  of  the  company, 
where,  without  the  aid  of  counsel  or  friend, 
she  was  induced  to  settle  for  an  inadequate 
and  trifling  sum.  . 

If  the  release  relied  upon  by  the  defendant 
corporation  to  defeat  plaintiff's  action  was 
the  product  of  such  methods,  plaintiff  should 
have  been  allowed  to  prove  It  Whether  or 
not  there  was  any  existing  relation  between 
Norwood  and  Mills  was  one  of  tbe  questions 
for  the  Jury  to  decide  after  hearing  all  of  tlie 
circumstances  surrounding  the  tcansaction, 
Norwood  was  admittedly  a  total  stranger  to 
plaintiff.  He  had  already  settled  his  claim 
against  the  company  prior  to  his  visit  to 
plaintiff.  PlaintllTB  action  was  not  one  sudi 
as  would  excite  the  public  interest  The  par- 
ties tjhereto  were  the  only  ones  concerned. 
Norwood'  was  obviously  not  acting  in  behalf 
of  plaintiff.  Tbe  Jury,  then,  had  a  right  to 
know  what  his  interest  was,  and  the  extent 
of  it,  and  the  reason  for  his  asserted  false 
statements  to  plaintiff,  if  he  did  In  fact  make 
any.  Plaintiff  should  bave  been  permitted  to 
present  all  of  these  circumstances  to  the  Jury 
In  order  to  prove,  If  she  could,  that  the  un- 
usual activities  of  Norwood  could  be  account- 
ed for  on  no  other  hypothesis  than  that  he 
was  the  agent  of  the  defendant  corporation. 
It  would  make  little  difference  whether  it 
was  shown  that  he  was  an  authorized  or  a 
self-constituted  agent  of  the  defendant  cor- 
poration, because,  in  either  event,  if  an  iuh 
pecimious  settlement  was  brought  about 
through  bis  trickery  and  falsehood,  tbe  da- 
fmdant  corporation  should  not  be  allowec*  to 
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take  advantage  of  an  nnfalr  settlement  thus 
made,  accept  the  beneflte  thereof,  and  de- 
prive plaintiff  of  a  trial  upon  the  real  merits 
of  the  casa  Wilder  v.  Beede,  119  Cal.  646, 
81  Pac.  1083;  Pope  v.  J.  K.  Armsby  Co.,  Ill 
CaL  159,  43  Pac.  589;  Rlaer  v.  Walton,  78 
Cal.  490,  21  Pac.  362;  Shonlnger  v.  Peabody, 
57  Conn.  42,  17  AU.  278,  14  Am.  St.  Rep.  8a 
[3]  The  courts  have  frequently  held  in  no 
uncertain  terms  that,  where  a  release  Is  taint- 
ed with  fraud,  it  should  not  be  sustained,  and 
that  the  question  of  whether  or  not  such  taint 
exists  is  one  to  be  submitted  to  and  decided 
by  the  jury.  In  Kansas  City,  M.  &  B.  By. 
Co.  V.  Chiles,  86  Miss.  361,  38  South.  498,  it 
was  said: 

"No  release  of  this  nature  ■bould  b«  npheld 
if  any  element  of  fraud,  deceit,  oppression,  or 
nnconscionable  advantage  is  connected  with  the 
transaction.  And  In  passing  on  tha  validity  of 
snch  release,  when  assailed,  all  surrounding  con- 
ditioiis  should  be  fully  developed,  and  the  rel- 
ative attitudes  of  the  contracting  parties  clear- 
ly shown.  So  that  the  jury,  in  the  dear  light  of 
the  whole  truth,  may  rightly  decide  which  story 
bears  the  impress  of  verity." 

In  Oarr  v.  Sacramento  O.  P.  Co.,  35  Cal. 
App.  439,  170  Pac  446,  In  dealing  with  the 
question  of  a  release,  the  oonrt  said: 

"It  is  true  that  the  law  does  not  discourage 
settlements  of  controversies  by  agreement,  and 
is  disposed  as  far  as  possible  to  uphold  them, 
but  it  is  equally  ready  to  relieve  parties  from 
fraud  and  imposition  through  which  they  have 
been  induced  to  barter  away  their  rights.  In 
cases  like  this  especially,  where  the  opportunity 
for  over-reaching  is  so  great,  the  law  demands 
good  faith  on  the  part  of  the  releasee  and  a  full 
understanding  on  the  part  of  the  person  injured 
as  to  bis  legal  rights." 

Additional  cases  to  the  same  effect  are 
Atchison,  T.  ft  S.  P.  Railwaiy  Co.  v.  Cunning- 
ham, 59  Kan.  722,  64  Pac.  1055;  Smith  v. 
Occidental,  etc.,  Steamship  Co.,  99  Cal.  462, 
34  Pac.  84;  Kelley  v.  Chicago,  etc.,  Ry.  Co., 
138  Iowa,  273,  114  N.  W.  536,  128  Am.  St 
Rep.  195;  Mattson  v.  Eureka  Cedar  Lumber 
&  Shingle  Co.,  79  Wash.  266,  140  Pac  377. 

[4]  Plaintiff  also  claims  and  she  offered 
to  prove,  that  she  was  a  profoimd  neuras- 
thenic at  the  time  of  the  execution  of  said 
release.  If  that  be  true,  said  release  should, 
under  the  law,  be  scrutinized  with  even  more 
care  than  if  ^e  were  in  a  normal  condition. 
Edmunds  v.  Southern  Pacific  Co.,  18  Cal.  App. 
632,  123  Pac  811;  23  Rul.  Case  Law,  388  et 
seq.;    Carr  v.  Sacramento  O.  P.  Co.,  supra. 

It  is  our  opinion  that  the  evidence  offered 
by  plaintiff  was  Improperly  excluded,  and 
that  the  question  of  the  asserted  fraudulent 
r^ease  should  have  been  submitted  to  the 
Jury. 

The  judgment  is  therefore  reversed. 

We  concur:  WASTE,  P.  J.;  RICH- 
ARDS, J.  j 


(4S  Cal.  Apr.  SI) 
SIMMONS  et  al.  v.  STEPHENS  et  at. 
(Civ.  3296.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.    June  28,  1920.) 

1.  Municipal  corporations  «=>706 (5)— Finding 
of  death  of  pedestrian  from  negligence  of 
driver  of  auto  authorized. 

Evidence  held  to  support  finding  that  death 
of  pedestrian  on  street  from  collision  of  auto- 
mobile was  caused  by  negligence  of  driver  in 
excessive    speed   and   operation. 

2.  Appeal  and  error  ^sslOI  1(1) —  Conolinien 
on  oottfllotlng  ovidenoe  «ot  reviewable. 

Conclusions  of  the  lower  court  on  conflict- 
ing evidence  as  to  the  facts  will  not  be  dis- 
torbed. 

3.  Munldpai  oorporatlons  4=9705(1)— Collision 
of  auto  with  pedestrian  held  not  unavoidable 
accident. 

There  having  been  a  space  of  over  15  feet 
on  either  side  of  a  pedestrian  crossing  a  street, 
through  which  the  automobile  which  struck 
him  could  have  passed,  and  he  being  in  view 
for  a  considerable  distance  down  the  street, 
it  cannot  be  said  the  accident  was  unavoida- 
ble. 

4.  Appeal  and  error  4s»93l(6)— Trial  court 
cannot  bo  presumed  Influaneed  by  evidence 
admitted  and  then  stricken. 

The  trial  court  cannot  be  presumed  to 
have  been  influenced  by  evidence  which  after 
admitting  it  struck  out  on  motion,  especially 
where  it  expressed  doubts  as  to  admissibility 
thereof  when  offered. 

5.  Appeal  and  error  «=9l054(3)— Admission  of 
evidenoe  en  trial  without  jury  harmless,  in 
view  of  other  avidenoe  and  basis  of  decision. 

Admission,  in  action  for  collision  of  auto- 
mobile with  pedestrian,  of  traffic  ordinance  of 
dty,  if  error,  was  harmless,  the  machine's 
rate  of  speed  being  also  in  violation  of  state 
law,  and  the  decision  being  based,  not  only 
on  excessive  speed,  but  on  negligent  operation, 
for  which  Civ.  Code,  1 1714,  declared  the  owner 
of  property  liable. 

Appeal  from  Superior  Court,  Los  Angeles 
Coimty;  Dana  R.  Weller,  Judge. 

Action  by  Battle  A.  Simmons  and  others 
against  Henry  H.  Stephens  and  another,  part- 
ners as  Southern  California  Stage  Company. 
Judgment  for  plaintiff s,  and  defendants  ap- 
peal   Affirmed. 

Duke  St(me,  of  Los  Angeles,  for  appellants. 
H.  S.  Laughlln  and  Muhleman  &  Crump, 
all  of  Los  Angeles,  for  respondents. 

KNIGHT,  Judge  pro  tem.  This  Is  an  ap- 
peal by  the  defendants  from  a  judgm«it  ren- 
dered against  them  In  an  action  brought  by 
the  surviving  widow  and  children  of  Frank 
Henry  Simmons  to  recover  damages  on  ac- 
count of  the  death  of  the  said  Frank  Henry 
Simmons,  who  was  struck  and  instantly  kill- 
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ed  by  an  aatomoblle  driven  by  one  of  the 
employ&i  of  the  defendants.    The  court,  stt- 
tlnj:  without  a  jury,  awarded  plaintlfCa  a 
Judgment  In  the  snm  of  $3,000. 

Appellants  contend  that  the  evidence  is  in- 
sufficient to  support  the  findings,  and  that 
the  court  erred  In  admitting  certain  evidence. 
There  is  no  merit  in  any  of  appellants'  points. 

[1]  The  evidence  in  many  respects  is  con- 
flicting, bnt  there  is  ample  proof  in  the  rec- 
ord to  support  the  findings  of  the  trial  court 
that  the  deceased  met  his  death  through  the 
negligence  of  the  driver  of  the  automobile. 
The  accident  occurred  on.  January  4,  1918,  at 
about  the  hour  of  7  o'clock  in  the  evening,  at 
or  near  the  intersection  of  Seventh  and  Ceres 
streets  in  the  dty  of  Los  Angeles.  The  auto- 
mobile at  the  time  of  the  accident  was  being 
operated  as  a  stage  between  San  Diego  and 
Los  Angeles,  and  was  on  the  In-bound  trip 
going  toward  Los  Angeles.  Seventh  street 
runs  east  and  west,  and  on  it  there  is  con- 
structed the  double  tracks  of  the  street  car 
company.  Ceres  street  runs  north  and  south 
and  Intersects  Sevefath  street.  There  Is  a 
slight  Jog  In  Ceres  street  where  it  intersects 
Seventh  street,  the  northerly  Intersection  be- 
ing a  short  distance  to  the  east  of  the  south- 
erly intersection.  The  deceased,  Simmons,  a 
carpenter  by  occupation,  lived  near  said  In^ 
tersectloB.  During  the  evenings  he  was  em- 
ployed as  doorkeeper  at  a  moving  picture 
theater  located  on  Seventh  street  near  the 
northwest  comer  of  Seventh  and  Ceres 
streets.  On  the  evening  of  the  accident  Sim- 
mons, who  was  64  years  of  age  and  in  full 
possession  of  all  of  his  faculties,  started 
straight  across  Seventh  street,  in  a  direction 
which,  if  he  had  succeeded  in  crossing  the 
street,  would  have  brought  him  Immediately 
In  front  of  the  theater  and  only  a  few  feet 
west  of  the  most  westerly  line  of  Ceres 
street.  According  to  the  testimony  of  disin- 
terested eyewitnesses,  Simmons,  before  start- 
ing across  the  street,  stood  near  the  curb,  and 
looked  to  his  left  for  approaching  vehicles 
which  might  be  traveling  down  the  right  side 
of  Seventh  street.  The  street  was  clear  and 
he  started  to  cross,  and  when  he  reached  a 
point  between  the  north-bound  and  south- 
bound street  car  tracks  he  stopped  and  looked 
to  the  left  and  then  to  the  right,  and,  observ- 
ing the  approach  of  the  automobile  stage 
from  his  right,  remained  stationary  to  allow 
the  stage  to  pass  in  front  of  him.  The  stage 
at  the  time  was  traveling  westwardly  on  the 
north  tide  of  Seventh  street,  with  the  left 
wheels  running  on  or  a  little  to  the  north  of 
the  farthest  northerly  .rail  of  the  street  car 
tmck.  When  the  stage  reached  a  point  about 
40  or  50  feet  from  where  Simmons  had  stop- 
ped the  driver  of  the  stage  changed  his  course 
slightly  to  the  left,  which  brought  Simmons 
directly  in  front  of  the  rapidly  moving  stage, 
and  before  Simmons  could  get  out  of  the  way 
he  was.  struck  by  the  stage  and  killed.  The 
stage  proceeded  some  40  feet  before  it  was 
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stopped.  The  headlights  of  the  stage  were 
lighted  at  the  time,  and  several  witnesses  esti- 
mated the  speed  of  the  machine  immediately 
prior  to  the  impact  to  be  upwards  of  25  miles 
an  hour.  It  was  fully  shown  that,  had  the 
stage  continued  in  the  straight  direction  In 
which  it  was  traveling  before  the  driver  de- 
viated Its  course  it  would  entirely  have  cleai> 
ed  Simmons.  Some  of  the  witnesses  testified 
that  the  horn  was  not  sounded,  and  others 
that  it  was. 

[2]  The  drlvo:  of  the  stage  claims,  and  It 
is  the  theory  of  appellants  on  this  appeal, 
that  Simmons  was  proceeding  across  the 
street  with  his  head  down  and  his  hat  drawn 
down  over  his  eyes,  looking  neither  to  the 
right  nor  to  the  left,  and  that  as  the  driver 
of  the  stage  endeavored  to  pass  Simmons  to 
the  left  and  behind  him,  Simmons  stepped 
back  in  front  of  the  machine,  and  the  impact 
was  inevitable. 

At  best,  this  testimony  raised  a  mere  con- 
flict, and  in  that  state  of  the  record  the  well- 
established  rule  Is  that  the  conclusions  of  the 
lower  court  will  not  be  disturbed,  Holroyd 
V.  Gray  TaJd  Co.,  179  Pac.  709;  Covel  v.  Price, 
179  Pac.  640. 

[>]  The  court  found  and  the  evidence 
shows,  that  there  was  a  space  of  over  15  feet 
of  open  dear  roadway  on  either  side  of  Sim- 
mons, through  which  the  stage  could  have 
passed  without  colliding  with  him,  and  Sim- 
mons could  be  seen  for  a  considerable  dis- 
tance down  Seventh  street  Under  such  cir- 
cumstances it  cannot  be  said  that  the  acci- 
dent was  unavoidable.  Irwin  v.  Golden  State 
Anto  Touring  Corp.,  178  Cal.  10,  171  Pac. 
1059.  The  trial  court  was  fully  warranted  in 
finding  upon  the  facts  presented  that  the 
proximate  cause  of  Simmons'  death  was  the 
excessive  speed  of  the  stage  and  the  negligent 
operation  of  it  by  the  driver. 

[4,  6]  The  court  did  not  err  in  admitting 
certain  evidence,  as  complained  of  by  appel- 
lants. The  declarations  of  the  stage  driver 
made  subsequent  to  the  accident  were  strick- 
en out  by  the  court  on  motion  of  appellants, 
and  it  can  hardly  be  presumed,  as  appellants 
contend,  that  the  court  allowed  itself  to  be 
influenced  by  such  evidence,  particularly  in 
view  of  the  fact  that  doubts  were  expressed 
by  the  court  as  to  the  admissibility  of  the 
proof  wheor  it  was  offered.  If  it  was  error  at 
all  to  admit  in  evidence  the  trafllc  ordinance 
of  the  city  of  Los  Angeles,  it  was  harmless, 
for  the  reason  that  the  rate  of  speed  at  which 
the  stage  was  traveling  at  the  time  of  the 
accident  was  also  in  violation  of  the  state 
law,  and  the  decision  of  the  trial  court  wds 
not  based  alone  upon  the  evidence  of  exces- 
sive speed,  but  was  also  founded  upon  the 
negligent  operation. of  the  stage  by  the  driver, 
which  was  in  violation  of  the  law  of  negli- 
gence as  declared  in  the  Civil  Code.  Section 
1714. 

We  are  of  the  opinion  that  the  Judgment  of 
the  trial  court  Is  correct  and,  finding  no  error 
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In  tbe  record,  tht  Jttdcment  la  therefore  af- 
firmed. 


We    concur: 
ABDS,  J. 


WASTB,     P.     J.;    RIOH- 


(48  Cal.  Ai>p.  MB) 

PEOPLE  V.  MOORE. 


(Or.  500.) 


(District  Coart  of  Appeal,  Third  District,  Call- 
fotnia.    June    18,    1920.    Heariag    Denied 
by  Supreme  Coort  A.ac.  16, 1020.) 

1.  False  pretenses  «s>3S— Information  for  mis* 
representations  that  defendant  was  agert  of 
another  held  suffldent 

An  information  alleging  that  defendant 
fraudulently  misrepresented  that  he  was  the 
agent  of  others  authorized  to  buy  cattle  for 
them,  and  that,  relying  on  those  represeiita- 
tions,  the  prosecnting  witness  delivered  caitle 
to  defendant,  and  waa  thereby  defrauded  of 
them,  enfficlently  alleges  that  the  cattle  were 
delivered  to  defendant  as  the  agent  of  the  oth- 
ers to  sustain  a  conviction. 

2.  False  pretenses  «ss>43  (2)— Evidence  that 
misrepresentations  Inflnenoed  delivery  of 
property  is  admissible. 

In  a  prosecution  for  obtaining  cattle  by  false 
representations,  it  was  not  error  to  overrule 
d^endant's  objection  to  question  whether  de- 
fendant's statement  influenced  prosecnting  wit- 
ness in  making  the  trade. 

3.  Criminal  law  «=>4I9,  420(l2)-PHbllo  Welsh- 
master's  oertlflcate  ef  weight  of  oattle  le 
hearsay. 

In  a  prosecution  for  obtaii^g  cattle  by 
false  pretenses,  the  defendant's  offer  in  evi- 
dence of  the  pultlic  weighmsater's  certificate  of 
the  weight  of  the  cattle  was  properly  rejected 
as  hearsay. 

4.  False  pretenses  «=a48— Subeeqaeat  efforts  ef 
defendant  to  pay  for  property  fraudulently 
secured  not  admissible. 

Since  the  crime  of  obtaining  property  by 
false  pretenaes  is  complete  when  the  property 
is  delivered,  it  was  not  error  to  exclude  evi- 
dence of  defendant's  offers  and  attempts  to  pay 
for  cattle  which  be  had  previously  obtained  by 
falsely  representing  tiimself  aa.  the  purchasing 
agent  of  others. 

5.  Criminal  law  •nSSO— Error  t»  exelnde  de- 
nial by  defendant  of  Intent  to  defraud. 

In  a  prosecution  for  obtaining  property  by 
false  pretenses,  it  was  error  to  exclude  testi- 
mouy  by  defendant  that  be  bad  no  intention  to 
defraud  the  prosecuting  witness  when  he  ob- 
tained the  property. 

6.  CrinOaal  law  «3al  186(4)— Exolasion  ef  de. 
nial  of  fraudulent  Intent  held  not  substanttal 
error  warranting  reversal. 

Error  in  ezdnding  defendant's  denial  of 
fraudulent  intent  in  ot>taining  cattle  from  proae- 
Cttting  witness  does  not  require  reversal  under 
Const  art.  8,  f  4^,  forbidding  reversal  for 
improper  rejection  of  evidence  unless  the  error 
resulted  in  a  miscarriage  of  justice,  where  de- 
fendant had  denied  making  the  alleged  false 


representations,  and  fafs  testimony.  If  believed, 
completely  exonerated  him  from  the  diarge  of 
fraud. 

7.  Criminal  law  «=9ll59(3)— Evtdenee  held  not 
to  warrant  reversal,  notwithstanding  defend- 
ant's denials. 

Where  the  evidence  for  the  prosecndon  suf- 
ficiently showed  that  defendant  obtained  cattle 
from  the  prosecnting  witness  by  fslse  pretens- 
es, ss  alleged  in  the  information,  the  eonvietion 
cannot  be  set  aside  for  insaffiden^  of  the  evi- 
dence, though  defendant's  testimony  conflicted 
with  tliat  of  the  prosecution  and  tiStablished  liis 
innocence  if  the  Jury  had  believed  it. 

8.  Criminal  law  «s>720(7)>-Evidenee  heM  to 
authorize  anament  of  praseeaUag  attamey. 

In  a  prosecution  for  obtsining  cattle  by  false 
representations  that  defendant  was  (he  agent  of 
othera,  where  tiie  prosecnting  witness  had  tes- 
tified without  objection  that  he  bad  not  been 
paid  anytliing  for  the  cattle  delivered  to  de- 
fendant, it  was  not  improper  for  the  prosecuting 
attorney  in  his  closing  argument  to  call  the 
Jory's  attention  to  the  fact  Ihat  prosecuting  wit- 
ness bad  received  nothing  for  Iiis  cattle. 

Appeal  from  Saperlor  Ooort,  Mendocino 
GooBty;  J.  Q.  White,  Judge. 

J.  W.  Moore  was  convicted  of  obtaining 
property  by  falae  pretenses,  and  be  appeals 
from  the  Judgment  of  convictloo  and  Xrom 
the  order  denying  his  motion  for  new  triaL 
AflDUmed. 

Levey  &  Llpman,  of  San  Francisco,  and 
Mannon  ft  Mannon,  of  Uklab,  for  appellant 

TJ.  S.  Webb,  Atty.  Gen.,  and  J.  Chaa.  Joaes, 
Deputy  Atty.  Gen.,  for  the  People. 

KlOOL,  Presiding  Judge  pro  tem.  The  de- 
fendant, J.  W.  Moore,  was  convicted  In  the 
superior  conrt  of  Mendocino  county  of  Qki 
crime  o£  obtaining  property  by  f^lse  pre- 
tenses, and  prosecutes  this  appeal  from  the 
Judgment  and  order  denying  his  motion  for 
a  new  trial. 

[1]  1.  Appelant  claims  that  the  court 
erred  in  overruling  his  demurrer  to  the  in- 
formation; the  objections  to  the  Informa- 
tion being  that  It  is  not  direct  and  certain 
as  to  the  offense  charged,  and  that  it  falls  to 
disclose  any  natural  or  c&u;sal  connection  be- 
tween the  alleged  false  rq)resentatloD8  and 
tlie  delivery  of  the  property  to  the  defend- 
ant The  charging  part  of  the  Information 
la  as  follows: 

"The  said  defendant,  3.  W.  Moore,  on  the  30tk 
day  of  June,  A.  D.  nineteen  hundred  amd  nine- 
teen, at  the  oaid  Mendocino  coanty,  stats  «( 
California,  aiMl  before  the  filing  of  tliis  infMnta- 
tion,  did  then  and  there  devising  and  intendiag 
by  unlawful  ways  and  means  and  by  false  and 
fraudulent  pretenses  and  representations  to  ob- 
tain and  get  into  his  custody  and  possession  the 
goods  and  personal  property  of  W.  H.  Edmands, 
with  intent  to  dieat  and  defrand  and  thereby 
then  and  there  willfully  and  unlawfully,  know- 
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ingly  and  deaignedir,  filiely  and  frandnlendy 
pretend  and  represent  ,to  W.  O.  Bdmanda  that 
he,  the  said  J.  W.  Moore,  was  then  and  there 
buyins  cattle  for  Lewis  and  McDermott,  and 
that  be  the  said  3.  W.  Moore  was  then  and 
there  authorized  by  the  said  licwis  an^  McDer- 
mott to  negotiate  for  the  parchase  of,  and  to 
purchase,  cattle  for  said  Lewia  and  McDer- 
mott as  their  agent,  whereaa  in  troth  and  in 
fact  the  said  J.  W.  Moore  waa  not  bojinc  cattle 
for  the  said  Lewis  and  McDerinott,  nov  any  one 
acting  in  their  behalf,  to  negotiate  for  the  pur- 
chase of,  nor  to  purchase,  cattle  as  their  agent, 
or  otherwise,  as  he  the  said  J.  W.  Moore,  then 
and  there  well  knew.  And  the  said  W.  O.  Ed- 
mands,  then  and  there  believing  the  said  false 
and  fraudulent  pretenses  and  representations 
so  made,  as  aforesaid  by  the  said  J.  W;  Moore 
to  be  true,  and  being  deceived  thereby,  was  in- 
duced by  reason  of  the  said  false  and  frandnlent 
pretenses  and  representations  so  made  as  afore- 
said to  deliver,  and  did  then  and  there  deliver 
to  said  3.  W.  Moore  50  head  of  beef  cattle  of 
the  value  of  about  $5,095  lawful  money  of  the 
United  States  of  America  and  of  the  pergonal 
property  of  said  W.  H.  Edmnnds,  and  the  said 
J.  W.  Moore  then  and  there,  and  by  means  of 
the  said  false  and  fraudulent  representations 
so  made  as  aforesaid,  did  then  and  there  will- 
fully and  unlawfully,  knowingly,  designedly,  and 
fraudulently  receive  and  obtain  from  said  W.  O. 
Kdmands  the  said  goods  and  personal  property 
hereinbefore  described  and  set  forth,  with  the 
intent  to  cheat  and  defraud  said  W.  H.  Edmands 
of  the  same,  and  the  said  J.  W.  Moore  did  then 
and  there  willfully,  unlawfully,  and  fraudulently 
take  and  carry  away' the  saitie.  Whereas  in 
truth  and  in  fact  the  said  pretenses  and  repre- 
sentations so  made  as  aforesaid  was  and  were 
then  and  there  in  all  respects  utterly  false  and 
untrue  and  fraudulent,  and  whereas  in  truth 
and  in  fact  the  said  defendant,  J.  W.  Moore, 
well  knew  the  said  pretenses  and  representa- 
tions so  made  by  himself  as  aforesaid  to  be 
utterly  false  and  untrue  and  fraudirient  at  the 
time  of  making  the  same.  And  the  said  defend- 
ant, J.  W.  Moore,  then  and  there  in  the  manner 
and  by  the  means  aforesaid  did  then  and  there 
and  thereby  willfully  and  unlawfully,  fraudulent- 
ly, knowingly,  and  designedly  cheat  and  defraud 
the  said  W.  H.  Edmands  of  the  said  goods  and 
personal  property  hereinbefore  described  and 
set  forth.  All  to  the  damage  of  said  W.  H. 
Edmands.    •    •    •» 

In  our  opinion  the  demurrer  was  properly 
overruled.  It  Is  clear  from  the  allegations 
of  the  Information  tbat  the  defendant  false- 
ly represented  that  in  all  bis  negotiations 
ctmcemlng  the  cattle  mentioned  in  the  Infor- 
matloD  he  was  acting  as  the  agent  of  Lewis 
and  McDermott  and  the  fact  that  It  Is  alleg- 
ed that  the  cattle  were  delivered  to  the  de- 
fendant does  not  render  the  Infbrmation  void 
In  any  respect  whatever ;  for,  if  it  were  tme 
that  the  defendant  in  all  bis  negotiations 
concerning  the  pnrchase  of  the  cattle  was 
the  agent  of  Lewis  and  McDermott,  then  It 
was  proper  that  he  should  receive  the  cattle. 

In  the  case  of  Pe<qple  y.  Grlesbelmer,  176 
Cat.  44, 187  Pac.  621,  the  defendant  was  con- 
victed of  the  crime  of  obtaining  money  by 


false  pretenses  under  section  532  of  the  Penal 
Oode,  and  It  was  claimed  by  the-  defendant 
that  the  information  did  not  show  the  causal 
connection  between  the  false  pretenses  and 
the  parting  with  the  property  by  the  prose- 
cuting witness.  The  court.  In  passing  upon 
this  objection,  uses  tbe  following  language: 

"We  are  of  the  opinion  that  as  against  the 
defendant's  general  demurrer  the  information 
should  be  held  sufficient  on  appeal.  While  there 
is  no  direct  allegation  that  tbe  money  was  paid 
to  the  defendant  as  a  subscription  or  loan  to  the 
'Fatherland  Magazine,'  a  reader  of  the  informa- 
tion could  hardly  draw  from  it  any  other  infer- 
ence than  that  tbe  payment  was  made  for  such 
purpose.  It  may  be  conceded  that  a  direct  al- 
legation to  this  effect  would  have  been  more  in 
accord  with  technical  requirements.  But  what 
was  intended  to  be  charged  is  this  connection 
is  perfectly  plain  from  the  language  in  fact  used, 
and  no  person  of  common  vnderstanding  could 
fail  to  understand  that  it  was '  substantially 
charged,  by  necessary  inference  at  least,  that 
the  money  was  paid  because  of  tbe  alleged  false 
representations,  and  for  the  purpose  suggested 
thereby.  Section  4%,  art.  6,  of  the  Constitution 
provides  that  "no  judgment  shall  be  set  aside,  or 
new  trial  granted,  in  any  case,  ♦  •  •  for 
any  error  as  to  any  matter  of  pleading,  *  •  • 
unless,  after  an  examination  of  the  entire,  cause, 
indnding  the  evidence,  the  court  shall  be  of 
the  opinion  tliat  tbe  error  complained  of  has 
resulted  in  a  miscarriage  of  justice.'  We  are 
satisfied  that  to  reverse  the  judgment  on  this 
ground  would  be  to  entirely  Ignore  this  provi- 
sion of  oar  Constitution." 

Applying  this  language  of  the  Supreme 
Court  to  the  information  In  the  case  at  bar 
it  is  equally  clear  that  no  person  of  common 
und««tanding  could  fall  to  understand  from 
reading  the  information  that  tbe  defendant. 
In  negotiating  for  the  pnrchase  of  the  cattle, 
falsely  represented  and  pretended  to  W.  O. 
Edmands  that  everything  he  was  doing  be 
was  doing  as  the  agent  of  Lewis  and  McDer- 
mott, and  that  by  these  false  and  fraudu- 
lent representations  and'  pretenses  he  ob- 
tained the  cattle,  and  that  the  iMosecuting 
witness  was  thereby  defrauded  out  of  his 
property. 

In  People  ▼.  Haas,  28  CaL  App.  182,  161 
Pac.  672,  the  court,  in  passing  upon  tbe  suffi- 
ciency of  an  information  for  obtaining  mon- 
ey or  property  by  false  pretenses,  said  that — 

"An  indictment  or  information  charing  the 
crime  of  obtaining  money  or  property  by  false 
representations  and  pretenses  must  show  the 
facts  as  to  what  the  pretenses  were;  that  there 
was  an  intent  to  defraud,  the  name  of  the  par- 
son defrauded,  with  a  description  of  the  prop- 
erly and  a  statement  of  its  value,  together  with 
an  allegation  that  the  false  and  fraudulent  pre- 
tenses charged  were  relied  upon  by  the  party 
v^o  claims  to  have  been  defrauded,  and  that  he 
was  indijiced  thereby  to  part  with  Us  property." 

In  tbe  case  at  bar  all  these  necessary  aver- 
ments are  fully  alleged,  and  the  Information 
in  this  case  is  as  full  and  complete  as  the 
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informatloii  that  the  oonrt  In  People  t.  Haaa 
neld  to  be  auffldent  See,  also,  People  y. 
Hlnes,  5  Oal.  App.  122,  89  Pac.  858;  People 
T.  Donaldson,  70  Cal.  116,  11  Pac.  681.  Test- 
ed by  tbe  principles  announced  In  the  fore- 
going cases,  the  information  before  ns  In 
this  case  Is  ample  and  enffldent  "It  con- 
tains every  essential  allegation  necessary  to 
charge  the  defendant  with  the  commission  of 
the  ofFenae,  and  is  calculated  to  fully  ac- 
quaint blm  with  the  nature  of  the  charge." 
People  T.  Hlnes,  supra. 

[2]  2.  Complaint  Is  made  that  the  court 
erred  in  overruling  defendant's  objection  to 
the  following  question  propounded  by  coun- 
sel for  the  people:  "Did  the  statements  be 
was  representing  Lewis  and  McDermott  have 
any  influence  with  you  In  bringing  about  this 
trade?"  We  see  no  error  In  the  court's  rul- 
ing. Rightly  nnderstood,  the  question  had 
the  effect  of  simply  asking  the  witness  if  he 
relied  upon  the  false  representations  thsit  de- 
fendant was  tbe  agent  of  Lewis  and  McDer- 
mott in  the  purchase  of  the  cattle. 

[3]  Defendant  offered  in  evidence  what  is 
termed  the  "public  welghmaster's  certificate 
of  weighC  and  measure"  for  these  cattle. 
Tbe  court  sustained  an  objection  to  the 
same,  and  in  this  ruling  we  think  tbe  court 
was  correct,  as  the  certificate  was  clearly 
hearsay  and  inadmissible. 

[4]  Appellant  also  contends  that  the  court 
erred  in  sustaining  an  objection  to  tbe  fol- 
lowing question:  "Did  yon  or  not  on  or 
about  the  2d  day  of  July,  1919,  send  your 
wife,  Rosa  Moore,  to  the  Bank  of  California 
in  San  Francisco  to  arrange  for  the  payment 
of  this  note?"  We  do  not  consider  that  this 
alleged  act  of  the  defendant  was  relevant  or 
material  to  the  issue  involved  in  the  case. 
To  have  allowed  this  question  to  be  answer- 
ed would  have  been  to  allow  evidence  of  the 
act  of  a  third  party  performed  after  the 
crime  had  been  fully  completed  and  consum- 
mated. Furthermore,  the  matter  sought  to 
be  elicited  by  this  question  would  be  self- 
serving  in  character  and  would  be  irrelevant 
to  any  issue  In  the  case,  and  we  also  find  no 
error  in  the  refusal  of  the  court  to  allow  the 
witness  Friedman  to  testify  in  regard  to  a 
letter  claimed  to  have  been  written  by  him 
to  the  prosecuting  witness  after  the  crime 
had  been  fully  completed,  and  which  had 
reference  to  an  offer  by  defendant  to  pay  to 
tbe  prosecuting  witness  a  certain  amount  of 
money  which  was  claimed  to  have  been  re- 
ceived as  part  of  the  proceeds  of  the  cattle. 

[f]  An  objection  was  sustained  to  the  fol- 
lowing question  asked  the  defendant:  "Did 
you  intend,  Mr.  Moore,  at  tbe  time  when  you 
got  these  cattle  from  Mr.  Edmands  to  cheat 
or  defraud  Mr.  W.  O.  Edmands  or  W.  H.  Ed- 
mands out  of  those  cattle  or  any  of  them?" 
We  think  this  question  was  proper,  and  that 
the  defendant  should  have  been  allowed  to 
answer  it.    "The. general  rule  is  wdl  settled 


that,  under  our  system,  a  witness  may  be  ex- 
amined as  to  the  Intent  with  which  he  did 
a  certain  act,  whae  that  intent  is  a  material 
thing  In  the  action."  Fleet  v.  Tlchenor,  156 
Cal.  343,  104  Pac.  458,  34  L.  R.  A.  (N.  S.) 
323 ;  Wohlford  v.  People,  148  111.  296,  36  N. 
JS.  107 ;  Oummlngs  v.  State,  50  Neb.  274,  69 
N.  W<  756 ;  Kerralns  v.  People,  60  N.  X.  221, 
19  Am.  Rep.  168;  People  v.  Farrell,  31  Cal. 
576;  1  Jones'  Law  of  Evidence,  H  170,  170a; 
12  Cyc.  403. 

[6]  But,  while  we  think  the  defendant  had 
the  right  to  state  to  the  jury  his  intent  at 
the  time  he  procured  the  cattle,  still  we  do 
not  consider  tliat  the  ruling  of  the  court  od 
this  question  resulted  in  any  serious  error  to 
the  defendant.  We  are  satisfied  from  an  ex- 
amination of  the  record  that  this  error  was 
not  prejudicial  to  the  defendant's  case.  He 
testified  very  fully  as  to  the  transaction; 
denied  repeatedly  of  ever  having  told  Ed- 
mands that  he  was  acting  for  Lewis  and  Mc- 
Dermott; said  that  be  told  him  that  be  was 
In  business  for  himself  and  buying  for  him- 
self. His  testimony  was  utterly  irreconcila- 
ble with  the  theory  of  the  presence  of  any 
intent  to  'dieat  or  defraud  Edmands  out  of 
his  cattle.  It  Is  perfectly  plain  from  a  full 
examination  of  the  evidence  given  by  the  de- 
fendant that  a  further  statement  by  him  to 
the  effect  that  at  the  time  he  got  the  cattle 
from  Mr.  EJdmands  he  did  not  intend  to  cheat 
or  defraud  him  out  of  the  cattle  could  not 
have  changed  the  views  of  the  jury  or  affect- 
ed the  result.  Fleet  v.  Tlchenor.  156  CaL 
343,  104  Pac.  458,  34  U  .R.  A.  (N.  S.)  821 
To  reverse  the  judgment  for  this  error  would 
be  to  Ignore  section  4^  of  article  6  of  the 
Constitution,  which  provides  that — 

"No  judgment  shall  be  set  aside,  or  new  trial 
granted,  in  any  criminal  case,  on  tbe  ground  of 
*  *  *  tbe  improper  admission  or  rejection  of 
evidence,  •  •  *  unless,  after  an  examination 
of  the  entire  canse  indnding  the  evidence,  the 
court  shall  be  of  the  opinion  that  the  error 
complained  of  has  resulted  in  a  miscarriage 
of  justice." 

The  objections  to  the  questions  asked  W. 
O.  Edmands  as  to  offers  of  payment  made  at 
the  meetings  with  defendant  after  tbe  trans- 
action at  the  police  station  in  Berkeley  and 
before  his  arrest  were  properly  sustained  by 
the  court  The  crime  was  complete  at  the 
time  the  defendant  perpetrated  the  fraud 
upon  Edmands  and  thereby  procured  his  cat- 
tle. 

[7]  3.  It  is  next  claimed  that  the  vodict 
is  contrary  to  the  evidence.  The  evidence 
suffldentiy  shows  that  the  defendant  falsely 
represented  to  Edmands  that  he  was  acting 
for  Lewis  and  McDermott,  and,  after  so  de- 
ceiving him,  the  catOe  were  taken  over  by 
the  defendant,  or,  as  the  Information  allies, 
were  "delivered"  to  him.  It  appears  that 
B<dmands  relied  upon  these  false  representa- 
tions, that  he  was  the  agent  of  Lewis  and 
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McDermott,  and  was  thereby  defrauded  out 
of  his  property.  Tbe  gist  of  tbe  offense  lies 
in  tbe  making  of  tbe  false  pretenses  which 
were  made  by  tbe  defendant  for  the  purpose 
of  defrauding  Edmands  and  npon  which  Ed- 
mands  relied  and  was  thereby  deceived  and 
defrauded  out  of  his  cattle.  Defendant  on 
the  trial  claimed  that  the  cattle  had  been  ac- 
tually sold  to  him,  and  that  he  did  not  re- 
ceive their  "delivery"  to  himself  by  reason 
of  any  false  representations  that  he  was  the 
agent  of  Lewis  and  McDermott. 

This  defense  of  the  defendant  was  by  the 
verdict  of  tbe  Jury  rejected,  and  this  verdict 
I9  final  and  conduslve. 


"Undoubtedly  the  defendant's  own  story  ex- 
culpates him,  but  it  was  for  tbe  Jury  to  say 
wbrthcr  or  not  that  story  should  be  believed. 
The  evidence  was  therefore  sufiScient  to  justify 
tbe  verdict."  People  v.  Bongo,  169  CaL  71, 
145  Pac.  1017. 

In  People  v.  Emerson,  130  Cal.  662,  62  Pac. 
1009,  it  is  said: 

"For,  if  tbe  evidence  which  bears  against  the 
dpfendant,  considered  by  itself,  and  without  re- 
gnrd  to  conflicting  evidence,  is  sufficient  to  sup- 
port the  verdict,  the  qaestion  ceases  to  be  one 
of  law— of  which  alone  this  court  has  jurisdic- 
tion— and  becomes  one  of  fact  upon  which  the 
decision  of  the  Jury  and  the  trial  court  is  final 
and  conclusive." 

ri]  4.  Finally  tbe  appellant  contends  that 
the  as.«!lgtant  prosecuting  attorney  was  guilty 
of  misconduct  in  his  closing  argument  to  the 
Jury.  But  there  is  no  merit  in  this  conten- 
tion. There  was  a  proiier  basis  in  the  evi- 
dence in  the  case  upon  which  the  attorney 
bad  the  right  to  call  the  Jury's  attention  to 
tbe  fact  that  Edmands  had  received  nothing 
from  the  defendant  for  his  cattle.  Tbe  pros- 
e<-ufing  witness,  W.  O.  Edmands,  answered 
without  objection  to  questions  propounded 
by  counsel  for  defendant  as  follows: 

"Q.  You  also  testified  that  this  amount  set 
out  in  that  paper  $5,095  was  not  paid,  did  you 
not?  A.  No;  nothing,  none  of  it  has  been 
paid.    •    •    • 

"Q.  Mr.  Edmands,  in  that  conversation  that 
you  had  with  Mr.  Moore  on  the  14th  day  of 
July,  1919,  at  Berkeley,  Cal.,  and  on  tbe  15th 
day  of  July,  did  or  did  not  Mr.  Moore  offer  to 
pay  you  in  full?    •    ♦    ♦    A.  No.    ♦    *    * 

"Q.  I  will  ask  yon  if  at  that  time  an  offer  was 
not  made  to  you  for  payment  in  fall  of  this 
note  by  Mr.  Terrill  representing  Mr.  Moore,  the 
defendant  in  this  case.    A.  No." 

This  evidence,  as  above  stated,  was  re- 
ceived without  objection,  and  It  furnishes  a 
proper  basis  for  all  the  argument  of  the  as- 
sistant prosecuting  attorney  which  was  ob- 
jected to  by  tbe  defendant. 

Tbe  Judgment  and  the  <nrder  are  affirmed. 

We  concur:      HART,  J.;    BURNETT,   J. 
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COOPER  et  ai.  V.  8ELIG  et  al.    (Civ.  21 13.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   June  18,  1920.    Hearing  Denied 
by  Supreme  (3ourt  Aug.  16,  1920.) 


1.  Deed*  9=>I55  —  Granting  clause  considered 
In  determining  whether  habendum  creates  con- 
dition subsequenL 

Where  deed  to  a  city  of  a  strip  of  land  con- 
tained an  nncooditioDal  grant  of  the -strip  "and 
tbe  reversion,"  followed  by  a  habendum  clause, 
stating  the  grant  was  "for  the  purposes  of  a 
public  road  of  said  dty,"  the  inclusion  of  tbe 
reversion  in  the  granting  clause  was  important 
in  determining  whether  a  condition  subsequent 
was  created. 

2.  Deeds  4=9 1 45— In  view  of  granting  olausa, 
matter  In  habendum  held  to  create  a  covenant 
and  not  condition. 

Where  a  deed  to  a  city  granted  the  rever- 
sion, the  habendum  clause  provision,  "for  the 
purposes  of  a  public  road  of  said  city,"  has  no 
greater  force  than  if  the  grantee,  in  considera- 
tion of  the  conveyance,  had  promised  to  use  the 
land  for  a  highway,  and  must  be  construed  as  a 
covenant  and  not  a  condition,  and  tbe  fee  would 
not  thereby  be  affected  in  the  absence  of  a 
stipulation  for  forfeiture  and  re-entry,  and  up- 
on abandonment  of  the  road  the  property  wonld 
not  revert  to  grantor  or  his  assigns. 

3.  Easements  «=»  I— Granting  clause  net  cut 
down  hy  habendum  clause  of  doubtful  Import. 

If  grantor  intended  to  convey  to  city  only 
an  easement  for  a  roadway,  he  could  easily 
have  expressed  that  purpose;  and  his  failure 
to  do  80,  together  with  the  application  of  the 
principle  that  where  the  asserted  modifying  or 
limiting  dause,  in  this  case  a  habendum  clause 
stating  "for  purposes  of  a  public  road  of  said 
dty,"  is  of  doubtful  import,  the  fee  contem- 
plated by  tbe  granting  clause,  in  this  case  con- 
taining a  reversion,  will  not  be  cut  down,  show 
he  did  not  convey  a  mere  easement.  ^ 

4.  Deeds  (3=s>90— Construed  in  favor  of  grantee. 

A  grant  in  a  deed  is  to  be  interpreted  in 
favor  of  tbe  grantee  under  CKv.  Code,  1 1069. 

Appeal  from  Superior  Court,  Lob  Angeles 
(Jounty ;  John  W.  Shenk,  Judge. 

Action  by  Mary  Cooper  and  another 
against  William  N.  Sellg  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

Charles  Lante,  Howard  F.  Shepherd,  and 
Samuel  M.  Garroway,  all  of  Los  Angeles,  for 
appellants. 

Loewenthal,  Loeb  &  Walker,  of  Los  Ange- 
les, for  respondents. 

BURNETT,  J.  The  action  Is  in  ejectment 
to  recover  possession,  together  with  the  dam- 
ages for  use  of  a  strip  of  land  whidli  was 
formerly  a  part  of  a  public  street  in  tbe  dty 
of  Los  Angeles.  The  evidence  fails  to  show 
any  interest  in  the  property  on  the  part  of 
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T.  A.  Davis,  and  we  sball,  therefore,  In  the 
opinion  refier  to  Mary  Cooper  as  the  only 
plaintiff  and  appellant. '  According  to  the 
istatement  of  her  counsel  she  claims  relief 
"under  the  principle  of  law  that  the  adjoining 
owner  of  realty  owns  the  fee  to  the  center 
of  a  street,  subject  only  to  the  easement  for 
street  purposes,  and  upon  the  abandonment  or 
vacation  of  the  street,  takes  the  fee  freed  of 
the  easement."  On  March  11,  1882,  John  S. 
Grlffln  conveyed  to  the  city  of  Los  Angeles, 
by  a  grant,  bargain,  and  sale  deed  In  the  usual 
form,  but  providing,  however  In  the  haben- 
dum clause  that  it  was  "for  the  purposes  of 
a  public  road  of  said  dty"  a  strip  of  land 
sixty  feet  in  width,  being  thirty  feet  on  each 
side  of  a  line  which,  was  described  in  the 
deed. ,  At  the  date  of  this  deed,  the  grantor 
was  the  owner  of  the  land  on  the  westerly 
and  also  on  the  easterly  side  of  this  flO-foot 
strip.  This  public  road  was  called  "Mission 
Road,"  and  ran  in  a  general  north  and  south 
direction,  and  it  will  be  referred  to  hereaft- 
er as  "Old  Mission  Road." 

In  September,  1883,  John  S.  GrtiHn  convey- 
ed to  liOUisa  H.  Griffin,  his  wife,  certain  land 
which  lay  on  the  westerly  side  of  Old  Mission 
Road  and  adjoined  it  along  the  portion  of 
the  former  street  here  In  controversy.  Lou* 
tea  H.  Grlffln  recorded  a  plat  of  the  property 
conveyed  to  her,  calUng  it  the  "Park  Tract," 
and  showed  her  tract  as  adjoining  Old  Mis- 
sion Road  on  the  west  The  lot  whici)  ad- 
'  Joined  said  road  along  the  land  here  involv- 
ed was  designated  on  her  plat  as  lot  17,  block 
a  Thereafter,  the  title  of  Louisa  H.  Grlffln 
In  the  Park  tract  (including  said  lot  17,  block 
C)  was,  by  decree  of  distribution  made  upon 
the  settlement  of  the  estate  distributed  to 
John  S.  Griffin ;  and  this  lot,  by  conveyance 
from  said  John  S,  Griffin,  became  the  prop- 
'erty  of  plaintiff  Mary  Cooper  prior  to  the 
commencement  of  this  action. 

Shortly  prior  to  the  year  1916,  the  city  of 
Los  Angeles  widened  Old  Misslan  Road  to 
100  feet,  and  moved  it  at  the  point  here  in- 
volved some  40  feet'  westerly  frmn  Its  for- 
mer course.  This,  wider  street,  referred  to 
to  herein  as  New  Mission  Road,  being  situat- 
ed some  40  feet  westerly  and  toward  lot  17, 
block  C,  left  a  portlcm  <rf  the  westerly  half 
fff  Old  Mission  Road  lying  easterly  from  New 
Mission  Road,  whi<3i  portion  prior  to  the 
street  being  moved  adjoined  the  said  lot  17, 
block  0.  This  abandoned  portion  of  Old  Mis- 
sion Road  was  vacated  by  the  city  of  Los  An- 
geles under  an  ordinance,  which  was  duly 
passed. 

The  defendant  owned  the  land  on  the  east- 
erly side  of  the  old  road  and  bordering  there- 
on, and  after  the  new  road  was  laid  out  he 
moved  bis  fence  up  to  the  easterly  line  of 
said  new  road.  It  Is  conceded  by  appellant 
that  respondent  had  a  right  to  take  posses- 
sion of  the  portion  of  the  old  road  which  lay 
to  the  east  of  the  oenter  line  thereot    The 


controversy,  however.  Is  over  the  strip  which 
was  bounded  on  the  east  by  the  coiter  line  of 
the  old  road  and  on  the  west  by  the  new 
road,  whldi  strip  is  a  part  of  the  westerly 
half  of  the  old  road  which  formerly  adjoined 
said  lot  17,  block  G,  of  the  Park  tract 

Respondent  characterlces  the  action  of  ap- 
pellants as  an  attempt  "to  Jump  across  the 
full  breadth  of  New  Mission  Road,  alight  on 
the  easterly  line  thereof,  and  interpose  them- 
selves between  respondent  and  the  present 
highway,  depriving  him  of  access  to  the  road 
throughout  the  length  of  the  strip  of  land 
described  in  his  pleadings." 

However,  regardless  of  elOier  party's  ani- 
mus or  convenience,  the  questlcm  here  Is  sim- 
ply one  as  to  the  proper  interpretation  of  cer- 
tain instruments,  and  particularly  of  said 
deed  from  Grlffln  to  the  dty  of  Los  Angeles. 
For,  if  that  deed  conveyed  to  said  city  the 
entire  estate  in  said  strip  of  land,  then  it  is 
conceded  that  the  Judgment  of  the  lower 
court  must  be  upheld.  But,  if  thereby  an 
easement  only  was  granted,  then  it  would  be 
necessary  to  Inquire  whether  any  merit  ex- 
ists in  the  conteiltion  of  respondent  that  ap- 
pellant has  not  succeeded  to  the  fee  In  said 
strip. 

At  the  outset  it  may  be  stated  that  there  is 
really  no  dispute  that  if  the  fee  was  coavey- 
ed  to  the  dty,  no  change  in  the  title  was  ef- 
fected by  the  abandonment  of  the  street,  but 
If  the  fee  to  said  strip  was  in  the  owner  of 
the  abutting  property,  then  upon  said  aban- 
donment, the  complete  title  became  vested  in 
said  owner.  San  Francisco  v.  Center,  133 
Cal.  673,  66  Pac.  83;  BUiott,  Roads  and 
Streets,  f}  1190. 119L 

Various  circumstances  are  suggested  by 
both  parties  as  lending  support  to  their  re- 
spective interpretations  of  said  deed,  but  they 
seem  to  furnish  little.  If  any,  aid  to  the  prop- 
er solution  of  the  question.  To  ascertain  the 
intention  of  the  parties,  we  must  rely  upon 
the  language  which  they  used  In  the  instru- 
ment viewing  tf  in  the  light  of  the  recog- 
nized rules  of  Interpretation  for  such  cases. 

[1]  TH\a  granting  part  of  said  deed  is  as 
follows: ' 

'^The  said  party  of  the  first  part  for  and  in 
eonBideration  of  tike  sum  of  five  hundred  dollars 
*  *  *  does  by  these  presents,  grant,  bargain 
and  sell  and  convey  and  eoufirm  nnto  the  said 
party  of  the  second  part  forever,  all  that  cer- 
tain tract  and  parcel  of  land  situated  in  the 
city  and  county  of  Los  Angeles,  state'  of  CaH- 
fomia,  bounded  and  described  as  follows  [de- 
scribing it].  Together  with  all  and  alngnlar,  the 
tenements,  hereditaments  and  appartenances 
tbereuoto  belonging  or  in  any  wise  appertain- 
ing and  tbe  reversion  and  reversions,  remain- 
der and  remainders,  rents,  issues,  and  profits 
thereof." 

Then  follows  tbe  habendum  dause: 

"To  have  and  to  hold  all  and  singular,  the  said 
premises,  for  the  purposes  of  a  public  road  of 
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■aid  dty,  onto  the  raid  party  of  the  aeoond  part 
torever." 

It  Is  properly  stated  by  respondent  that 
except  for  the  expression,  "for  the  purposes 
of  a  public  road  of  said  city"  in  the  haben- 
dum clause,  there  Is  not  a  word  to  indicate 
any  intention  than  that  the  grant  was  of  an 
nncondltlonal  fee.  Xtae  question  is  whether 
this  expression  operates  to  limit  the  grant  to 
that  of  an  easement. 

In  urging  their  respective  daims,  both  par- 
lies attach  much  Importance  to  certain  cases 
as  precedents,  wUch  it  may  be  well  to  no- 
tice briefly. 

One  view  suggested  by  respondent  is  that 
any  ix>ssible  tf  ect  of  said  expression  to  lim- 
it the  conveyance  to  an  easement  is  obviated 
by  the  grant  of  the  reversion,  and  it  is  said: 

"The  grant  of  the  reversion  is  on  its  face  a 
complete  contradiction  of  the  daim  that  it  was 
intended  by  the  parties  that  the  reversion 
should  not  be  granted." 

In  support  of  tills  particular  contention  is 
cited  Yauglm  v.  Stuzaker,  16  Ind.  338,  where- 
in one  Bassenger  Iiad  conveyed  to  Jenks  cer- 
tain prc^terty  for  the  purpose  of  a  street,  to- 
gether with  tlie  reversion  and  reversions. 
The  court  held  tliat  tlie  effect  of  the  revei^ 
sionary  clause  was  to  vest  in  Jenks  "the  re- 
versionary right,  if  any,  that  might  have  aris- 
en out  of  the  failure  to  apply  the  property  to 
the  purpose  for  which  it  was  conveyed."  Ap- 
pellant claims  that  In  holding  that  a  rever- 
sion was  created  by  the  use  of  the  words,  "to 
have  and  to  hold  for  the  purposes  of  a  pub- 
lic road,"  said  decision  is  contrary  to  all  oth- 
er cases  cited  by  resjiondent.  Attention  is 
also  called  to  the  fact  that  it  is  somewhat 
ancient,  tiavlng  been  rendered  in  1861.  How- 
ever, no  doubt  many  important  legal  princi- 
ples were  promulgated  by  the  courts  long 
prior  to  that  date.  As  to  a  reversion  there 
is  this  to  be  said:  If  the  deed  herein  con- 
veyed an  unlimited  fee,  or  simply  an  ease- 
ment for  highway  purposes,  no  estate  would 
be  created  by  operation  of  law,  but  if  there- 
by was  granted  a  fee  upon  condition  subse- 
quent, then,  manifestly,  upcm  the  failure  of 
said  condition  a  reversionary  Interest  would 
be  involved.  We  may  add  that  it  is  quite 
possible  to  construe  said  deed  so  as  to  fall 
within  any  of  these  designations.  In  other 
words,  it  would  not  be  altogether  unreasona- 
ble to  say  that  it  conveyed  an  unconditional 
fee,  or  simply  on  easement,  or  the  fee  upon 
cfwdition  subsequent  If  we  have  the  last  of 
tbese,  then,  of  course  the  grant  of  the  rever- 
sion would  be  quite  important.  At  any  rate, 
the  use  of  said  expression  seems  to  be  some 
evidence  of  the  intention  of  the  grantor  to 
convey  to  the  grantee  the  entire  estate  in  the 
property. 

[2]  In  Greene  v.  0'Ck)nnor,  18  R.  I.  66,  25 
AtL  692,  19  U  R.  A.  262,  the  Supreme  Court 
of  Rhode  Idand  held  that  the  words,  "tlUs 


conveyance  is  made  upon  the  condition  that 
the  said  strip  of  land  shall  be  forever  kept 
open  and  used  as  a  public  highway,  and  for 
no  other  purpose,"  inserted  between  the  de- 
scription of  the  property  and  the  habendum 
dause,  did  not  create  a  condition  subsequent, 
that  it  was  merely  a  declaration  of  the  pur- 
pose for-  wliich  the  land  conveyed  was  to  be 
used  and  Improved,  and  that  "such  a  declara- 
tion does  not  create  an  estate  on  condition, 
bat  merdy  imposes  a  confidence  or  trust  in 
the  land,  or  raises  an  implied  ag;«ement  on 
the  port  of  the  grantee  to  use  the  land  for 
the  purpose  specifled." 

In  Kilpatrick  v.  Mayor  of  Baltimore,  81 
Md.  179,  31  Atl.  805,  27  L.  R.  A.  643,  48  Am. 
St.  Rep.  009,  it  was  said  that  conditions  sub- 
sequ^tt  are  not  favored  in  law,  Uiat  they 
will  not  be  raised  by  implication,  and  that 
a  deed  of  land  to  a  munidpallty  which  in  the 
habendum  dause  adds  the  words,  "as  and 
for  a  street  to  be  kept  as  a  public  highway," 
does  not  create  a  condition  subsequent,  and 
"the  property  does  not  revert  to  the  grantor 
because  of  the  failure  to  use  it  as  a  street." 

In  RawBon  v.  School  District,  7  Allen 
(Mass.)  125,  83  Am.  Dec.  670,  the  grant  was 
to  the  public  for  a  burying  place,  and  the  Su- 
preme Court  of  Massachusetts  held  that  the 
deed  was  not  to  be  construed  as  a  grant  on 
condition  subsequent,  solely  for  the  reason 
that  it  contained  a  clause  declaring  the  pur- 
pose for  which  the  premises  were  to  be  used, 
particularly  since  such  purpose  did  not  Inure 
specially  to  the  benefit  of  the  grantor  and 
his  assigns,  but  was  in  its  nature  general  and 
public,  and  there  were  no  words  indicating 
an  intent  that  the  grant  was  to  be  void  if 
the  declared  purpose  was  not  fulfilled.  The 
court  said:  - 

"Language  so  equivocal  cannot  be  construed 
as  a  condition  anbsequent  without  disregarding 
that  cardinal  prindple  of  real  property  already 
referred  to,  that  conditions  subsequent  which 
defeat  an  estate  are  not  to  be  favored  or  raised 
by  inference  or  implication." 

A  similar  view  is  expressed  in  Devlin  on 
Deeds  (3d  Ed.)  H  838b,  970. 

In  Eldridge  v.  See  Yup  Co.,  17  Cal.  49,  a 
lot  had  been  conveyed  to  Athaie  by  deed  of 
bargfaln  and  sale  in  usual  form,  except  that 
in  the  habendum  dause  these  words  ap- 
peared: 

"For  the  use  of  a  Chinese  Cbarch,  or  place  of 
religions  worship  or  moral  instruction,  under 
hia  direction  and  in  conformity  to  the  rules  of 
the  See  Yup  Company." 

The  Supreme  Court  cited  with  approval 
cases  holding  that,  after  the  words  of  grant 
in  the  usual  form,  any  restriction  upon  the 
use  of  the  land  by  the  grantee  is  void,  and 
"where  the  habendum  clause  is  irreconclla* 
ble  with  the  premises,  the  premises  must  pre- 
vail," and  concluded  that  the  mere  direction 
in  the  deed  as  to  how  the  property  was  to  be 
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used  did  not  qualify  tbe  title  nor  raise  a  use 
or  trust 

In  Taylor  t.  Danbnry  Public  Hall  Co.,  36 
Conn.  430,  the  deed  conveyed  to  the  town  a 
piece  of  land  "for  the  sole  use  and  purpoae 
of  a  pnblic  highway."    The  court  said: 

"This  deed  conveys  something  more  than  an 
easement.  Whatever  effect  ought  to  be  given 
to  the  limitation  under  other  circumstances,  so 
long  as  tbe  premises  continue  to  be  used  for  a 
highway  the  town  has  a  complete  title,  in  tbe 
enjoyment  of  which  it  cannot  be  disturbed,  not 
only  to  a  right  of  way,  but  to  tbe  fee  of  the 
land." 

It  was  further  declared  that  the  grantors 
parted  with  their  title  to  the  original  high- 
way, and  they  had  nothing  left  to  convey. 

There  are  other  cases  to  the  same  effect, 
holding  that  such  expressions  as  "for  the 
purposes  of  a  public  road"  are  directory  only, 
that  they  do  not  qualify  or  limit  a  grant 
which  Is  In  absolute  form,  or  operate  to  re- 
duce the  conveyance  to  that  of  an  easement 
only.  Appellant  attempts  to  dlatlngulsh  those 
cases  from  this  by  urging  the  view  that 
therein  no  contention  was  made  that  only  an 
easement  was  conveyed,  but  that  the  contro- 
versy was  whether  an  unconditional  or  a  de- 
feasible fee  was  granted.  But  the  character 
of  the  estate  was  certainly  involved,  and  the 
courts  held' that  the  fee  was  not  qualified  by 
the  expression  of  the  purpose  to  which  tbe 
property  was  to  be  devoted. 

Appellant  has  not  dted  any  case  to  the  con- 
trary directly  in  point,  but  she  claims  that 
by  somewhat  analogous  decisions  her  theory 
is  supported. 

Among  these  is  Montgomery  ▼.  Stnrdl- 
vant,  41  Cal.  290.  Therein,  though,  the  ha- 
bendum clause  plainly  provided  that  the  gran- 
tees were  to  hold  the  pr<q;>erty  for  life  and 
the  court  properly  held  that  this  was  to  be 
considered  In  determining  the  intention  of 
the  grantor.  The  Supreme  Court  said  that 
.without  the  habendum  clause  the  deed  would 
have  conveyed  an  estate  in  fee  simple,  but 
that  said  clause  could  not  be  disregarded 
without  Ignoring  the  clear  Intention  of  the 
parties.  The  case  was  substantially  the  same 
as  though  the  deed  had  provided  that  the 
party  of  the  first  part  grants  to  the  party  of 
the  second  part  certain  real  estate  to  have 
and  to  hold  for  the  natural  life  of  the  gran- 
tee. 

In  Anderson  y.  Toakum,  94  Gal.  227, 29  Paa 
500,  28  Am.  St  Rep.  121,  the  controlling 
question  was  as  to  the  effect  of  a  quitclaim 
deed  upon  an  after-acquired  title,  'although 
the  court  said  that  an  habendum  clause  may 
limit  and  qualify  the  Interest  conveyed.  The 
case  has  no  bearing  upon  the  interpretation 
of  the  deed  before  us. 

A  case  more  nearly  In  point  is  Pellissler  v. 
Corker,  103  Gal.  616,  37  Pac.  465.  The  deed 
therein  provided: 


'^,  David  Wlnbigler,  for  value  received,  do 
hereby  grant  to  W.  V.  Rhinehart,  his  heirs  and 
assigns,  for  the  sole  purpose  of  an  alleyway,  to 
be  used  in  common  with  the  owners  of  other 
property  adjoining  said  alleyway,  all  that  tract 
of  land,"  etc. 

The  Supreme  Court  said: 

"We  think  this  deed  is  an  express  grant  of 
an  easement — a  right  to  the  use  and  nothing 
more." 

It  is  to  be  observed,  though,  that  the  quali- 
fying words  are  In  the  granting  part  of  ttie 
deed  and  bo  clearly  connected  with  tbe  word 
"grant"  as  naturally  to  suggest  that  what 
was  intended  was  simply  to  convey  the  right 
to  the  use  of  tbe  property  for  an  alley. 

Moreover,  said  statement  was  entirely  un- 
necessary to  the  decision,  since  there  was,  as 
the  Supreme  Court  held,  a  dedication  of  tbe 
strip  of  land  "for  use  as  an  alleyway  by  the 
owners  of  the  adjacent  lots,"  and  as  the 
use  bad  not  been  abandoned  such  owners 
were  entitled  to  continue  it  without  interfer- 
ence, regardless  of  the  question  whether  the 
fee  or  only  an  easement  was  conveyed  by  the 
deed  to  Rhinehart.  The  case  did  not  involve, 
as  does  this,  an  action  by  one  asserting  title 
after  the  use  has  been  discontinued,  but  it 
was  brought  by  one  of  the  owners  of  adjoin- 
ing property  for  whose  benefit  the  convey- 
ance had  been  made  for  an  injunction  to  re- 
strain interference  with  the  use  of  the  proi>- 
erty  for  an  alleyway.  Applying  the  principle 
to  the  case  herein,  it  would,  of  course,  not  be 
contended  that,  if  Dr.  Griffin  had  conveyed 
said  strip  to  a  third  party  while  the  dty  was 
actually  using  it,  the  municipality  could  there- 
by be  precluded  from  the  further  use  of  the 
land  as  a  street  regardless  of  the  question 
whether  the  city  owned  the  fee  or  simply  an 
easement  It  is  to  be  further  observed  that 
In  the  Pellissler  Case  the  court  finally  reach- 
ed the  conclusion  that  the  legal  title  was  held 
by  Rhinehart,  his  heirs  and  assigns.  In  trust 
for  the  benefit  of  the  other  property  owners 
and  subject  to  an  easement  created  by  the 
dedication  of  the  land  as  an  alleyway.  Prob- 
ably there  Is  not  much  difference  in  the  legal 
effect  of  the  two  statements.  At  least,  as 
far  as  the  merits  of  that  action  were  con- 
cerned, It  was  unimportant  whether  the  deed 
to  Rhinehart  conveyed  merely  an  easement  or 
the  fee  in  trust  subject  to  the  easement  But 
herein,  If  the  deed  to  the  city  of  Los  Angeles 
conveyed  the  legal  title  in  trust  for  the  pur- 
pose of  a  highway,  then  significance  shoold 
be  attached  to  the  grant  of  tbe  reversion. 

In  Bamett  v.  Bamett,  104  Cal.  298,  37  Pac. 
1049,  the  habendum  clause  clearly  limited 
the  Interest  conveyed  to  a  life  estate.  It  is 
true  that  the  court  said: 

"The  intention  of  tbe  parties  to  the  grant  is 
to  be  gathered  from  the  instrument  itself  and 
determined  by  a  proper  construction  of  the  lan- 
guage used  therein,  but  for  the  purpose  of  as- 
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certaining  this  intention  the  entire  Inatmment, 
the  habendnm  as  well  as  the  premiaea,  are  to 
be  considered,  and,  if  It  appear  from  snch  eon- 
aideration  that  the  grantor  intended  by  the  ha- 
bendum clause  to  restrict  or  limit  or  enlarge 
the  estate  named  in  the  granting  clause  the  ha- 
bendum win  prevail  over  the  granting  daose." 

In  Bnmett  v.  Plcrcy,  140  Cal.  1T8,  86  Pac. 
fi03.  It  appeared  from  an  examination  of  the 
deed  and  a  contemporaneous  Instrument  con- 
stituting a  part  of  the  same  transaction  that 
It  was  clearly  the  Intention  of  the  parties  to 
convey  a  life  estate,  and  tbe  Supreme  Court 
very  properly  said: 

"When,  upon  a  fair  consideration  of  all  the 
parts  of  a  deed,  and  of  the  contemporaneous 
instruments  constituting  parts  of  the  same 
transaction,  it  appears  that  it  was  the  inten- 
tion, by  other  expressions  in  the  deed,  to  lim- 
it and  qualify  the  effect  and  meaning  of  the 
granting  clause,  so  that  it  should  not  operate  to 
transfer  the  entire  estate,  but  only  a  limited 
estate,  the  rule  that  repugnant  conditions  re- 
straining alienation  are  void  does  not  apply, 
nnless  the  conditions  refer  to  the  limited  estate 
actually  granted.  In  such  cases  the  other  pro- 
visions in  the  deed  operate  on  and  affect  its 
true  meaning,  the  granting  clause  is  to  be  tak- 
en in  the  limited  sense  which  the  entire  instru- 
ment shows  it  was  intended  to  have,  and  the 
limitations  and  conditions  relating  to  the  fee 
are  not  to  be  considered  as  repugnant  to  the 
grant,  but  as  descriptive  of  the  estate  conveyed, 
and  in  harmony  with  the  grant  when  truly  in- 
terpreted." 

The  decision  follows  well-established  prin- 
ciples, but  it  Is  controlling  here  only  upon  the 
assumption  that  the  habendum  clause  shows 
an  Intention  to  limit  the  estate  to  an  ease- 
ment, 

Tbe  principal  question  In  Gordon  v.  Cad- 
walader,  164  Cal.  509,  130  Pac.  18,  was  as  to 
tbe  meaning  of  the  term  "heirs"  used  In  the 
deed  In  controversy.  From  a  consideration 
of  tbe  whole  Instrument  it  was  held  that  the 
role  In  Shelley's  Case  did  not  apply,  and  that 
tbe  word  "heirs"  was  not  used  In  the  tech- 
nical sense.  The  situation  there  was  so  dif- 
ferent from  this  that  tbe  decision  cannot  af- 
ford us  much  assistance. 

Some  cases  from  other  Inrlsdlctions  are 
dted  by  appellant,  but  further  than  stating 
general  principles  that  apply  to  tbe  Interpre- 
tation of  deeds  they  are  not  In  point.    ■ 

While  the  case  is  not  free  from  difficulty, 
yet,  we  think,  tbe  recital  of  the  purpose  for 
wblcb  tbe  land  was  to  be  used  should  have 
no  greater  force  than  if  the  grantee  in  con- 
sideration of  tbe  conveyance  bad  promised 
to  use  tbe  land  tor  tbe  purposes  of  a  high- 
way. If  such  had  been  tbe  case,  it  would 
not  be  disputed.  In  view  of  tbe  decisions,  that 
tbe  promise  to  so  use  the  land  would  be  con- 
strued as  a  covenant  and  not  a  condition,  and 
tbe  fee  would  not  thereby  be  affected,  in  tbe 


absence  of  a  stipulation  for  forfdture  and 
re-entry. 

[3,  4]  In  construing  tbls  instroinent.  It  ts 
difficult  to  overlook  tbe  fact  that  If  Dr.  Grif- 
fin really  Intended  to  convey  only  an  ease- 
ment, be  could  ea^y  have  so  expressed  bis 
purpose.  His  failure  to  do  so,  together  wltb 
the  application  of  the  principle  that  where 
tbe  asserted  modifying  or  limiting  clause  is 
of  doubtful  Import  tbe  fee  contemplated  by 
tbe  granting  clause  of  the  deed  will  not  be 
cut  down,  and  tbe  rule  that  a  grant  Is  to  be 
Interpreted  in  favor  of  tbe  grantee  (section 
1068,  Civ.  Code),  In  connection  with  the  other 
considerations  to  wblcb  we  have  directed  at- 
tention, lead  us  to  tbe  conclusion  that  tbe 
trial  court  should  be  upheld. 

Tbe  Judgment  is  affirmed. 

We  concur:  NICOL,  Presiding  Jtadge  pro 
tern. ;   HART,  J. 


(ig  Cal.  App.  67) 

BUTTERS  at  al.  v.  BRAWLEY  STAR  at  al. 
(Civ.  2484.) 

(District   Court  of   Appeal,    Second  District, 
Division  2,  California.     June  3,  1820.) 

i.  Appeal  and  error  $=>  1 93  (3)— Misjoinder  of 
causes  of  aotloo  not  considered  for  first  tima 
on  appeal. 
Under  Kerr's  Cyc.  Code  Civ.  Proc.  |  434, 

objection   that   plaintiff  stated  two  causes  of 

action  in  one  statement  cannot  be  raised  for 

the  first  time  on  appeal. 

2.  Witnesses  «=>275(7)— Cross-examination  of 
defendant  held  proper  In  view  of  direct  ex- 
amination. 

In  an  action  against  newspaper  publishers 
for  subscription  contest  prize,  where  one  of  the 
publishers  had  been  examined  on  direct  ex- 
amination as  to  the  rules  of  the  contest,  it 
was  proper  for  plaintiff  on  cross-examination  to 
produce  copies  of  the  newspaper  containing  the 
rules  and  question  the  witness  in  regard 
thereto. 

3.  Principal  and  agent  «sbI77(3)  — Prineipal 
chargeable  with  knowledge  of  agent 

Newspaper  publishers  were  chargeable  with 
knowledge  of  their  agent  that  contestant  for 
subscription  cnntest  prize  had  sold  her  votes 
to  auch  agent  and  withdrawn  from  the  con- 
test, though  she  remained  listed  aa  an  active 
contestant  and  received  the  votes  secured  by 
the  agent. 

4.  Contracts  «a>  1 89— Contestant  for  aewspa- 
per  prize  held  not  a  legal  contestant. 

Where  rules  of  newspaper  subscription  con- 
test prohibited  newspaper  employes  or  mem- 
bers of  their  families  from  participating  in  the 
contest,  a  contestant,  who  aold  her  votea  to 
an  employ^,  but  remained  listed  as  an  active 
contestant,  receiving  credit  for  votea  procured 
by  sndi  employ^,  was  not  legally  a  contestantt 
and  though  she   received   the   largest  number 
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of  Totca,  the  contestant  receiving  the  next  high* 
est  number  was  entitled  to  the  prize,  thoagh 
the  puUishers  bad  paid  the  employe  a  cash 
sum  in  lieu  of  prize,  according  to  the  rales  of 
the  contest 

6.  Contraets  «=>I89— ConslderatlOB  for  aMlgn- 
ment  of  right  In  prize  contest  held  Imnifttsrial 
In  action  against  offerer  of  prize. 
Where  contestant  who  received  highest 
number  of  votes  in  sabscription  contest  was  ^ot 
legally  a  contestant,  having  withdrawn  from 
the  contest  and  having  sold  her  votes  to  an 
employs  of  newspaper,  who  thereafter  secured 
votes  in  her  name  in  violation  of  the  rules  of 
the  contest,  and  where  such  contestant,  after 
being  declared  winner,  assigned  her  right  to 
the  priae  to  contestant  who  received  the  next 
highest  number  of  votes,  the  latter  eonteatsnt 
was  entitled  to  the  prize,  in  action  therefor 
against  publisher,  regardless  of  the  question 
whether  there  was  a  consideration  for  such  as- 
signment, since  the  assignor,  not  having  been 
legally  a  contestant,  had  notliing  to  assign, 
and  since  no  one  except  the  assignor  could  raise 
the  question  of  form  or  want  of  consideration. 

6.  Trial  «=»4I9— Denial  of  nonsuit  cured  where 
dofandant  lutraduees  evIdesM  supplying  d«- 
faet. 

Action  of  court  in  overruling  motion  for 
nonsuit  because  of  Insufficiency  of  evidence 
was  cured,  where  defendant  himself  introduced 
evidence  supplying  the  defect. 

7.  Estoppel  «=s72— He  who  trusted  moat  must 
suffer  as  between  twe  Innocent  persons. 

Where  one  of  two  innocent  persons  must 
suffer  by  the  fraudulent  act  of  a  third,  it 
must  be  he  who  truated  most,  or  be  whose 
misplaced  confidence  enabled  the  wrong  to  be 
committed. 

Appeal  from  Superior  CJourt,  Imperial 
County;    Franklin  J.  Cole,  Judge. 

Action  by  Anna  D.  Butters  and  husband 
against  the  Brawley  Star,  a  corporation, 
and  others.  Judgment  for  plalntUTs,  and 
defendants   appeal.     Affirmed. 

Galen  Nichols,  of  M  Gentro,  for  «]n)el- 
lants. 

Frank  Blrkheuser,  of  HH  Centro,  for  re- 
spondents. 

THOMAS,  J.  By  this  action  plaintiff 
seeks  specific  performance  of  an  agreement 
to  deliver  a  certain  Overland  automobile,  ot 
the  payment  of  the  sum  of  $795,  the  value 
thereof,  if  delivery  cannot  be  made,  and 
general  relief. 

From  the  record  we  gather  that  defend- 
ants were  the  publishers  of  a  newspaper  call- 
ed the  Brawley  Star,  at  Brawley,  Imperial 
county;  that  during  a  certain  period— from 
May  13,  1916,  to  June  24,  1916,  both  dates 
Inclusive — they  conducted  what  Is  commonly 
known  as  a  newspaper  subscription  contest, 
for  the  purpose  of  securing  paid  subscrip- 
tions   for    said    new^iaper;     that    as    an 


Inducement  for  candidates  to  eJbtaln  sndi 
subscriptions  they  offered  as  "first  prize"  a 
certain  Overland  automobile,  the  value  of 
which,  It  Is  alleged,  was  $795,  and  for  which 
plaintiff  Anna  D.  Butters  was  one  of  the 
contestants;  that  for  each  paid  subscriptlou 
secured  by  any  of  the  candidates  a  certain 
number  of  votes  was  credited  to  the  contest- 
ant securing  the  same,  or  to  whose  credit  a 
subscriber  making  a  voluntary  subscription 
might  direct;  and  that  at  the  end  of  such 
contest  one  Frances  Blake,  also  a  contestant, 
was  declared  to  have  received  the  largest 
number  of  votes,  and  was  therefore  claimed 
to  be  entitled  to  said  automobile.  It  ap- 
pears tbat  thereafter  said  Frances  Blake  In- 
formed plaintiff  ttaat  she — ^Mlas  Blake — was 
not  entitled  to  the  automobile  In  qnesticn, 
for  the  reason  that  she  had  not  received  2,- 
700,020  votes,  as  credited  but,  on  the  contrary, 
that  her  total  vote  was  not  in  excess  of  150- 
000;  while  the  plaintiff.  In  the  same  count, 
had  received  1,497,000  votes.  According  to 
Miss  Blake,  one  Keane,  the  manager  of  said 
contest  and  an  employ^  of  said  defendants, 
had  used  her  name,  as  hereinafter  set  forth, 
and  that  by  right  the  auto  should  have  been 
awarded  to  plaintiff.  Miss  Blake  tbereupon 
made,  executed,  and  delivered  to  said  plain- 
tiff Anna  D.  Butters  a  '^vrittng,"  whldi. 
In  words  and  figures.  Is  as  follows: 

"Mr.  De  Backin  and  Mr.  Kinta:  Please 
give  the  Overland  automobfle  which  I  won 
through  your  contest  to  Mrs.  Ralph  Butters, 
as  she  is  the  one  who  is  entitled  to  it.  Frances 
Blake."  (Mrs.  Bslph  Butters  and  Anna  D. 
Butters,  one  of  the  piaintiffs,  appear  to  have 
been  understood  to  be  one  and  the  same  per- 
son.) 

In  the  complaint  this  Instrument  Is  refer- 
red to  as  an  "assignment,"  and  It  is  alleged 
that  by  it  Frances  Blake  "assigned  and 
transferred  all  her  right,  tltle^  daim,  and 
Interest  and  any  and  all  right  she  might  or 
could  have  in  and  to  said  automobile  to 
said  plaintiff  Anna  D.  Butters,  for  a  valu- 
able consideration."  On  the  trial,  however, 
the  evidence  shows  that  no  consideration 
was  given  therefor.  Thereafter  plaintiff 
made  donand  on  defendants  for  the  d^veiy 
of  the  automobile,  both  by  reason  of  the  fkct 
that  she  had  actually  received  the  highest 
number  of  votes  In  the  contest  and  by  vir- 
tue of  the  Said  "asstgnment,"  as  the  suc- 
cessor to  interest  of  the  rights,  etc,  ot  the 
aforesaid  Frances  Blake,  which  demand  was 
not  compiled  With  by  dedsndaBts,  or  any  ot 
them. 

A  general  demorrer  to  the  complaint  was 
interposed.  This  was  overruled  by  the  trial 
court,  which  ruling  is  assigned  as  error. 

Defendants  answered,  denying,  exc^t  fOr 
certain  formal  portions  of  the  complaint,  all 
the  material  allegations  thereof,  and  set  up 
certain   aflSrmatlvea  defenses,   which,   how- 
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ever.  In  Tlevr  ot  the  reeorA,  It  la  uuneces- 
Bai?  htm  to  set  forth.  After  trial  the  court 
found  for  the  plaintiff,  and  In  doe  time  Jud^ 
ment  was  entered  accordingly,  from  which 
Judgment  this  appeal  is  taken. 

[1]  It  is  urged  by  appellants  that  the  com- 
plaint does  not  state  a  cause  ot  action.  In 
this  connection  appellants  say: 

"•  •  •  It  Is  apparent  that  plaintiff  In- 
tcnda  to  state  two  causes  of  action  therein, 
which  are  commingled  in  one  statement.  One 
of  these  is  (a)  that  plaintiff  received  the  high- 
est number  of  legal  votes  caat  in  the  contest, 
and  therefore  won  the  first  price;  and  tiie 
other  is:  (b)  that  plaintiff  purchased,  by  as- 
signment from  Frances  Blake,  the  latter'*  in- 
terest in  the  first  prise." 

Althongh  the  complaint  is  far  from  what 
might  he  termed  a  model  In  pleading,  we 
think  it  invulnerable  to  the  gfeneral  demar^ 
rer.  Conceding  speciflcations  (a)  and  (b)  of 
the  argument  above  referred  to  to  be  well 
taken,  and  that  if  pressed  in  the  trial  court 
that  the  court  would  not  6ftve  hesitated 
In  sustaining  them,  still  It  Is  beyond  the 
power  of  this  court  to  act  thereon,  under  the 
condition  of  the  record  before  us.  Section 
434,  Kerr's  Cyc.  Code  of  Civ.  Proc.  and  cases 
dted  thereunder. 

The  seventh  finding  of  fact,  as  shown  by 
the  record,  ia  as  follows: 

"That  Frances  Blake  quit  and  withdrew  from 
said  contest  on  about  June  10,  1916,  at  a  time 
when  she  bad  not  to  exceed  100,000  votes,  and 
was  out  of  the  said  contest  from  that  time  on. 
That  the  person  or  persons  In  the  employ 
of  said  defendants,  to  wit:  B.  A.  Keane  and 
Paul  Du  Pron,  who  took  up  the  list  of  said 
Frances  Blake  and  condnded  it  of  their  own 
accord  did  not  do  so  according  to  the  rales  of 
■aid  contest,  and  their  taking  op  the  same  waa 
not  according  to  the  said  rules  of  said  contest; 
that  by  reason  of  the  fact  that  the  highest 
number  of  subscriptions  credited  to  the  con- 
testant who  was  regularly  in  the  contest  ac- 
cording to  the  rules  thereof,  is  to  the  plain- 
tiff herein,  Anna  D.  Butters,  and  she  therefore 
had  the  highest  number  of  Votes  to  her  ac- 
count." 

E^om  this  It  appears  that  whatever  was 
done  by  Keane  and  Da  Pron  In  connection 
with  ttke  contest  was  in  violation  of  the  rules 
thereof.  The  evidence  upon  which  that  flnd- 
iag  Is  basAd  was  elicited  on  cross-ezamlna- 
tiotn  of  the  defendant  De  Backin,  after  plain- 
tlfTs  case  in  chief  had  been  closed,  and  while 
the  defendants  were  putting  on  their  eaacv 
and  was  reiselved  over  the  objection  of  de- 
fendants' GounMl.  The  witness  was  ask- 
ed if  be  bad  thfe  newsimper's  issues  between 
the  dates  of  May  IS,  1916,  and  June  24,  1916, 
and  as  to  whether  they  contained  the  rules 
nnd^  Which  the  contest  was  to  be  conducted. 
Upon  his  giving  an  afilrmatlve  answer  to 
these  qnestions,  the  witness  waa  asked  to 
prodnce  them.  This  was  objected  to  by  de- 
fendant "on  the  gronnd  that  It  Is  Improper 


cross-ezamtnatlan,  and  if  they  were  com- 
petent at  aU  it  Is  part  of  plain tUfs'  case  In 
chief;  they  are  incompetrait,  irrelevant,  and 
Immaterial."  TUbls  objection  was  by  the 
court  overruled.  Counsel  for  defendants 
then  made  the  following  objection: 

"I  want  to  object  before  yon  begin  to  read 
relatire  to  the  introduction  of  the  papers; 
it  is  incompetent,  irrelevant,  and  immaterial, 
and  not  proper  cross-examination,  and  if  com- 
petent at  all  should  have  l>een  introduced  in 
the  plaintiffs'  case  in  chief." 

This  Objection  was  also  overruled  by  the 
court 

[2]  We  have  read  the  entire  record.  No 
doubt  rests  in  our  minds  that  the  rulings 
made  were  correct.  During  the  examination 
In  chief  of  the  defendant  De  Rackin,  he  was 
asked  the  following-  questions  relative  to  the 
rules  at  the  contest,  and  gave  tbe  following 
answers  thereto: 

"Q.  Now,  in  regard  to  the  rules  of  the  con- 
test; I  will  ask  yon  whether  or  not  a  con- 
testant could  get  credit  for  a  slip  mailed  in 
with  a  subscription?  A.  Sore.  Q.  To  be  more 
definite,  if  I  wanted  to  vote  for  Miss  Blake, 
or  one  of  those  other  ladies,  I  could  have 
mailed  to  this  office  a  check  or  money  order, 
or  anything  else  of  that  character  that  covered 
a  certain  amount  of  money,  and  then  I  would 
receive  the  paper,  and  the  votes  would  be  put 
in  the  ballot  box?  A.  Tes,  sir.  Q.  And  would 
they  or  would  they  not  go  through  the  bands 
of  the  contestant  in  tiMt  cas«?  A<  Not  neces- 
sarily." 

This  was  OD  direct  examination  of  the  de- 
fendants' said  witness,  In  reference  to  a  part 
of  the  rules  of  the  contest,  and  opened  the 
door  for  the  cross-examination  permitted 
by  the  court  We  think,  therefore,  that  the 
ruling  on  the  objection  was  proper.  By  this 
line  of  examination  defendants  supplied  evi- 
dence without  whicb  plalndff  mii^t  have 
failed. 

It  is  next  urged  that  the  evidence  Is  Insuf- 
ficient to  support  the  Judgment  for  the  rea- 
sons: (a)  That  the  so-called  assignment  exe- 
cuted by  Frances  Blake  as  aforesaid  "is  not 
an  assignmmt  at  all,  but  a  mere  expression 
of  opinion";  (b)  that  said  assignment  was 
given  without  conslderatton ;  and  (c)  was 
so  executed  and  ddivered  "long  after  the 
said  E^nces  Blake  had  sold  whatever  in- 
terest she  had  in  the  votes  in  said  contest 
mentioned  in  said  complaint,  or  the  prises 
to  be  won  thereby,  to  another  person."  From 
the  evidence  it  appears  that  plalntltt  paid 
nothing  for  said  "assignment."  It  also  af- 
firmatively appears  that  Frances  Blake  had, 
"about  two  weeks"  before  the  ctmtest  dosed, 
sold  her  votes  to  one  Keane  for  $26,  and 
thereafter  to<dc  no  farther  -part  in  the  con- 
test althoujdi  her  name  continaed  to  be  car- 
riod  In  Oie  Brawley  Star  as  a  contestant 
The  $25,  however,  were  never  paid  to  Frances 
Blake.     It  la  further  shown  that  one  Du 
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Pron,  an  employ^  of  defendants,  carried  on 
the  contest  on  behalf  of  Bald  Frances  Blake 
from  the  time  of  such  sale  and  actual  with- 
drawal by  her  from  the  contest  to  the  close 
thereof,  and  solicited  and  secured  subscrip- 
tions on  his  own  behalf  and  that  of  one  E. 
A.  Keane,  a  coemploy^  of  defendants,  but 
in  the  name  of  said  Frances  Blake,  and 
without  her  knowledge  or  consent.  Because 
of  this  fact,  we  entertain  serious  doubt,  even 
although  we  were  to  hold  said  "assignment" 
good,  as  to  whether  Frances  Blake  had  any 
interest  that  she  could  assign  or  transfer. 
But  with  the  record  before  us  we  think  this 
point  immaterial. 

The  rules  of  the  contest  provided,  among 
other  things,  as  follows: 

"No  employ^  or  members  of  an  employe's 
family  will  be  allowed  to  enter  the  contest." 

[3]  Keane  was  the  agent  of  the  defendants 
Klntz  and  De  Rackin.  Keane  onployed  one 
Du  Pron  and  others  to  represent  Frances 
Blake,  but  without  her  knowledge,  in  gatb- 
ering  subscriptions  to  said  paper,  and  os- 
tensibly on  account  of  the  contest  in  ques- 
tion. At  the  close  of  the  contest,  as  shown 
by  the  record,  the  standing  of  the  contest- 
ants was  as  follows:  Miss  Frances  Blake, 
2,700,020;  Mrs.  Ralph  Butters,  1,407,940; 
Mrs.  J.  E.  Ramsdell,  677,740;  Miss  Naomi 
Campbell,  416,515;  Mrs.  Earl  McReynolds, 
322,656;  Mrs.  Joe  Winters,  149,590.  Accord- 
ing to  the  testimony  of  Frances  Blake,  she 
had  not  to  exceed  100,000  votes  to  her  credit 
at  the  time  of  her  transaction  with  Keane 
as  aforesaid.  There  is  no  contradiction  of 
this  testimony,  except  the  showing  made  by 
the  defendants  themselves,  as  above  set 
forth,  as  to  the  standing  and  showing  of  the 
respective  contestants.  From  the  date  of  the 
transaction  last  referred  to  Miss  Blake  was 
in  fact  out  of  the  contest.  The  activities  of 
Keane  and  those  working  under  him  were 
in  fraud  of  both  the  newspaper  proprietors, 
whose  agents  they  were,  the  other  contest- 
ants, and  those  who  subscribed  under  the 
false  impression  that  they  were  doing  so  to 
help  Miss  Blake,  because  of  a  violation  of 
the  "rules  of  the  contest"  which  we  have  al- 
ready pointed  out.  We  find  no  evidence  that 
either  Mr.  Klntz  or  Mr.  De  Rackin,  the  pro- 
prietors of  the  Brawley  Star,  had  any  per- 
sonal knowledge  of  this  violation  of  the  rules 
mentioned.  The  evidence  is  condusive  that 
the  name  of  Miss  Blake  was  actually  carried 
out  as  an  active  contestant  to  the  end  of  the 
contest.  This  advertised  fact,  as  we  have  al- 
ready seen,  was  false.  This  was  known  to 
Keane,  who  was  the  agent  of  the  defendants 
Klntz  and  De  Rackin,  and  as  such  his  knowl- 
edge, as  a  matter  of  law,  was  theirs. 

[4]  Under  these  conditions  Miss  Blake 
was  not  legally  a  contestant,  and  hence  it 
naturally  would  follow  that  plaintilT,  being 
the  contestant,  legally  In  the  contest,  receiv- 
ing the  highest  number  of  votes  cast,  was 


entlUed  to  the  bluest  award  offered.  If  this 
conclusion  be  correct,  then  the  point  which 
we  are  now  discussing  must  be  decided  in 
favor  of  the  plaintiffs.  This  is  the  p<^nt  which 
has  given  us  raxich  trouble.  In  its  considera- 
tion many  questicHis  have  oome  up.  Is  the 
person,  under  conditions  such  as  here  exist, 
receiving  the  second  highest  nnmber  of  votes 
so  cast,  but  actually  the  highest  numb«  of 
votes  cast  for  a  legal  contestant,  entitled  to 
the  highest  award?  If  so,  is  the  principle  in- 
volved in  such  a  case  as  this  different  from 
that  which  prevails  In  an  ordinary  election 
contest?  If  a  different  principle  prevails, 
what  is  the  difference?  Is  it  not  possible 
that  had  Keane  withdrawn  Miss  Blake's 
name  from  the  contest  and  from  the  paper 
that  the  result  might  have  beoi  otherwise? 
These  and. many  other  questions  have  occur- 
red to  us. 

[I]  In  tlie  case  of  Bush  v.  Head,  154  Cal. 
277,  97  Pac.  512,  the  Supreme  Court  held 
that— 

"An  unworthy  motive  conld  not  convert  the 
exercise  of  this  right  [the  right  to  vote]  into 
an  illegal  vote,  within  the  meaning  of  the  Code 
provisions  under  discussion." 

In  this  case  a  candidate  for  Judgeship 
had  made  promises  that  if  elected  he  would 
not  qualify  for  the  o£Sce,  but,  after  election, 
failed  and  refused  to  carry  out  the  promises 
so  made.    From  this  appellants  argue  that — 

"The  party  getting  the  second  highest  num- 
ber of  votes,  even  though  the  motive  of  the 
one  receiving  the  highest  number  is  bad,  do«s 
not  obtain  the  office,  the  votes  being  legal,  even 
though  the  motive  is  bad." 

In  the  case  of  Henry  v.  Jordan,  179  GaL 
24,  175  Pac.  402,  the  Supreme  Court  held 
that  "a  candidate. who  received  next  to  the 
highest  vote,  the  highest  vote  being  obtained 
by 'the  candidate  for  the  nomination  of  an- 
other political  party,  which  he  did  not  re- 
ceive, cannot  be  held  to  be  the  party  candi- 
date." The  principle  underlying  the  foregoing 
decisions  does  not,  we  think,  maintain  in  the 
case  at  bar.  In  the  foregoing  cases  th«e 
were  the  question  of  constructicm  of  both  our 
Constitution  and  statutes,  and  there  was  al- 
so one  of  public  policy.  There  was  no  ques- 
tion of  fraud,  ^ther  actual  or  constructive, 
involved.  In  the  case  at  bar,  the  dedsloo 
hangs  almost,  if  not  quite  entirely,  on  the 
finnd  practiced  by  the  agents  of  defend- 
ants— the  arrangement  by  them  with  one 
of  the  contestants  legally  In  the  contest  by 
which  tiie  latter  was  to  and  actually  did 
witbdraw  from  the.  contest  In  favor  of  said 
Keane,  which  fact  was  kept  from  the  public 
and  the  other  contestants,  as  well  as  from 
the  defendants  Klntz  and  De  Rackin.  The 
name  of  the  withdrawing  contestant.  Francs 
es  Blake,  was  carried  in  the  paper  as  an  ac- 
tual contestant.  By  this  arrangement  it  was 
made  jrasslble  for  Keane  and  his  subordl- 
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natea  to  ascertain  from  time  to  time  the 
relative  Btandlng  of  tlie  various  contestants 
In  the  contest,  and  what  it  would  he  nec- 
essary for  them  to  do,  or  the  number  of  sub- 
scriptions which  It  would  be  necessary  for 
them  to  procure  in  order  to  lead  In  the  con- 
test. This  arrangement,  too,  was  an  abso- 
lute violation  of  the  "rules  of  contest,"  as 
we  have  already  seen.  Under  tfiese  condi- 
tions we  do  not  think  the  cases  just  refer- 
red to  apply.  We  hold,  therefore,  that  the 
point  which  we  are  now  considering  must  be 
decided  a^lnst  appellants,  for  the  reason: 
(1)  That  we  think  Uiat  no  one,  save  Frances 
Blake,  can  raise  any  question  as  to  the  va- 
Mdity  of  the  "assignment"  Involved,  either 
as  to  Its  form  or  want  of  consideration — 
and,  80  far  as  ^he  is  concerned,  according  to 
her  own  testimony  it  was  given  as  an  as- 
signment of  whatever  right  she  may  have 
bad  to  the  plaintlfT  herein — and  (2)  because 
it  is  immaterial,  for  the  reason  tbat  at  the 
time  Frances  Blake  executed  such  purport- 
ed assignment  to  plaintiff  she  had  nothing 
to  assign. 

[6]  At  the  close  of  plaintiffs'  case  defend- 
ants moved  for  nonsuit.  The  grounds  of  the 
motion  for  nonshlt  did  not  include  the  fact 
tfiat  there  was  no  evidence  to  show  what  the 
position  of  the  plaintiff  was  in  the  contest. 
The  only  evidence  of  the  number  of  votes 
polled  for  any  one  was  that  of  the  testimony 
of  Miss  Blahe,  which  was  that  she  had  "not 
to  exceed  100,000  votes."  These,  as  we  have 
seen,  she  had  sold.  The  motion  for  nonsuit 
was  denied.  We  think  property  so.  Christ- 
enson  Lbr.  Oa  ▼.  Buckley,  17  Cal.  App.  37, 
118  Pac.  466;  De  Leonis  v.  Hammel,  1  Cali 
App.  890,  82  Pac.  849.  Especially  is  this  true 
when,  even  although  granting  that  such 
ruling  In  certain  cases  were  error,  that  error 
is  cured  where  the  defendant,  as  In  this 
case,  supplies  the  defect  by  evidence  which 
he  himself  introduces.  Elmore  v.  Elmore, 
114  Cal.  516,  46  Pac.  468;  Hlgglns  v.  Rags- 
dale,  83  Cal.  219,  23  Pac.  316;  Abbey,  etc., 
Ass'n  V.  Wlllard,  48  Cal.  614;  Wlnans  v. 
Hardenbergh,  8  Cal.  291 ;  Smith  v.  Compton, 
6  Cal.  24.  If  there  was  any  imcertalnty  as 
to  the  number  of  votes  polled  for  plaintiff, 
irrespective  of  any  rights  which  the  said 
Frances  Blake  may  have  assigned  to  plain- 
tiff, that  was  cleared  away  absolutely  by  a 
showing  as  to  the  number  of  votes  polled  for 
each  purported  contestant,  and  this  includ- 
ed plaintiff.  We  think  the  evidence  supports 
the  judgment. 

The  next  point  urged  is  that  "such  deci- 
sion and  judgment  is  against  law."  We  do 
not  think  It  would  serve  any  good  purpose 
to  quote  the  specifications  urged  In  support 
of  this  contention.  Suffice  it  to  say  that  all 
have  been  considered,  and  we  do  not  think 
the  point  well  taken. 

It  is  quite  obvious  now,  we  think,  that  the 


defendants  Klntz  and  De  Rackln,  the  ovm- 
ers,  etc.,  of  the  Brawley  Star,  are  free  from 
actual  fraud.  The  fact  is,  too,  that  they 
have  paid  the  sum  of  $700,  which  was  made 
possible  by  the  "rules  of  the  contest"  to  be 
accepted  In  lieu  of  the  automobile,  to  said 
Keane.  But  Keane,  being,  by  the  rules  of 
the  contest.  Ineligible  as  a  contestant  for  the 
reasons  already  stated,  was  not  entitled  to 
the  same.  His  fraud  was,  as  a  matter  of 
law,  chargeable  to  the  defendants  Klntz  and 
De  Rackln.  The  plaintiff  is  also  entirely 
free  from  any  taint  of  such  fraud,  practiced 
as  stated  by  said  persons. 

17]  We  hold,  therefore,  that  the  plaintiff 
was  the  contestant  legally  in  the  contest  re- 
ceiving the  highest  number  of  votes  so  poll- 
ed, and  was  entitled  to  the  highest  award. 
The  rule  applies  that  where  one  of  two  in- 
nocent persons  must  suffer  by  the  fraudu- 
lent act  of  a  third.  It  must  be  he  who  trust- 
ed most,  or  he  whose  misplaced  c<mfldence 
enabled  the  wrong  to  be  committed.  Ruiz 
V.  Norton,  4  Cal.  855,  60  Am.  Dec.  618;  Poor- 
man  V.  Mills  Sc  Co.,  39  Cal.  345,  2  Am.  Rep. 
451;  Bedell  v.  Herring,  77  CaL  672,  20 
Pac.  129,  11  Am.  St.  Rep.  807;  Tafft  v. 
Presidio,  etc.,  R.  Co.,  84  Cal.  131,  24  Pac. 
436,  11  U  B.  A.  125,  18  Am.  St.  Rep.  166; 
Blaisdell  T.  Leach,  101  Gal.  405,  35  Pac  1019, 
40  Am.  St.  Rep.  66. 

No  other  point  urged  needs  consideration. 

Judgment  affirmed. 


We  concur: 
LBR,  J. 


FINLAYSON.   P.   J.;   WWr 


MOHN  V.  SUMNER. 


(4S  Cal.  App. 
(Civ.  3128.) 


314) 


(District  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  June  26,  1920.  Hearing 
Denied  by  Supreme  Court  Aug.  23,  1920.) 

1.  TrespaM  «=>46(l)— Evldenoa  held  aot  to 
sustain  finding  for  defendant. 

Where  the  uncontradicted  testimony  showed 
that  defendant,  acting  as  attorney  for  plaintiS^g 
wife,  procured  the  dray  and  was  present  when 
all  of  plaintiff's  personal  property  in  the  faonse 
was  removed  therefrom  to  another  house  se- 
lected by  the  wife  during  plaintiff's  absence,  a 
finding  that  defendant  did  not  remove  plaintiff's 
property  from  the  house  is  not  sustained  by 
the  evidence. 

2.  Evidence  «=»3I7(2)— Declaration*  of  plala- 
tlfTs  wife  to  her  attorney  eonoeming  dlffloul- 
tles  with  husband  bold  hearsay. 

In  an  action  for  damages  caused  by  the  re- 
moval of  plaintiff's  goods  from  his  house  during 
bis  absence,  where  defendant  claimed  to  have 
been  acting  as  the  attorney  of  the  wife,  declara- 
tions by  the  wife  to  defendant  concerning  her 
difficulties  with  her  husband,  made  out  of  the 
presence  of  plaintiff,  are  hearsay  and  incom- 
petent. 
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S.  HasbMtf  Md  wifa  «=322— Wlf«  had  ao  an- 
thorlty  to  remove  or  authorlza  removal  of 
busband'a  property. 
Under  Civ.  Code,  |  103,  authorizing  the  has- 
band  to  choose  any  reasonable  place  or  mode 
ot  living,  and  section  104,  making  it  desertion 
by  the  husband  to  choose  an  unreasonable  place 
or  mode  of  living,  in  the  absence  of  competent 
evidence  that  the  residence  and  mode  of  living 
established  by  tbo  basband  were  unreasonable, 
a  wife  had  no  authority  as  agent  for  her  hus- 
band which  justified  the  removal  by  the  wife's 
attorney  of  the  husband's  property  during  the 
husband's  absence  from  his  residence. 

4.  Trespaaa  «=s>30— WIfo'a  attornoy  HAblo  for 
removal  of  property  from  huaband'a  home. 
An  attorney  for  a  wife  who  has  had  dia- 
agreement  with  her  husband  cannot  Justify  the 
removal  of  the  husband's  property  from  the 
home  selected  by  him  during  the  husband's  ab- 
sence on  the  ground  of  inatmctions  by  th.e  wife. 

Appeal  from  Superior  Oonrt,  San  Diego 
Connty ;  B.  A.  Lace,  Judge. 

Action  by  Oeorge  F.  Mohn  aKtlnst  Gharles 
B.  Sumner  tat  damages  for  trespass.  Judg- 
ment for  defendant,  and  plaintlfC  appeals. 
Reversed. 

W.  R.  Andrews,  of  San  Diego,  and  Iverson 
L.  Harris,  tor  appellant 

Wrii^t  &  McKee,  of  San  Diego,  for  re- 
spondent 

CONREY,  P.  J.  Action  to  recover  dam- 
ages for  a  trespass  alleged  to  have  been  com- 
mitted by  the  defendant  by  wrongfully  tak- 
ing and  removing  from  plaintiff's  honse  tbe 
furniture  of  tbe  plaintiff  and  all  of  bis  per- 
sonal property  therein.  From  the  Judgment 
entered  in  favor  ot  the  defendant  tbe  plain- 
tiff appeals. 

[1]  Tbe  court  found  that  It  was  not  true 
that  the  defendant  wrongfully  or  at  all  re- 
moved from  the  plaintiff's  house  and  dom- 
icile plainturs  goods  and  chattels  contained 
therein.  It  is  shown  by  undisputed  evidence 
that  on  the  4th  day  of  February,  1918,  and 
for  several  years  prior  thereto,  the  plaintiff 
bad  resided  with  bis  wife  in  a  house  rented 
by  htm  and  known  as  "North  House"  on  tbe 
"Point  Loma  Homestead  Oronnds,"  in  the 
dty  of  San  Diego ;  that  in  tbe  latter  part  of 
the  year  1917,  and  thereafter,  there  were 
domestic  difficulties  between  tbe  pUdntiff  and 
Mrs.  Mohn,  and  that  the  defendant  as  an  at- 
torney at  law  was  from  time  to  time  consult- 
ed t^  Mrs.  Mohn  concerning  ber  troubles 
with  ber  husband;  that  on  tbe  4th  day  of 
February,  1918,  the  plaintiff  on  going  away 
from  home,  told  his  wife  that  he  would  be 
absent  four  or  five  days;  that  within  the 
following  week  she  received  from  him  a  let- 
ter mailed  from  Ash  Fork,  Ariz.,  through 
which  place  he  was  passing,  in  which  plain- 
tiff stated  that  he  would  return  and  be  at 
home  about  tbe  1st  of  April,  and  gave  ber 


no  address  at  whicb  she  mlg^t  cammunicat« 
with  him;  that  Mrs.  Mohn  consulted  further 
with  the  defendant,  Sumner,  and  in  con- 
formity with  advice  given  by  him,  she  deter- 
mined to  remove  from  North  House  to  a 
house  which  she  rented  on  EVont  street  in 
San  Diego,  and  took  with  ber  out  of  North 
House  all  tbe  personal  property  of  the  plain- 
tiff therein,  as  well  as  her  own  personal  be- 
longings; that  the  defendant  not  only  gave 
this  advice  as  Mrs.  Mohn's  attorney  at  law, 
but  rendered  her  some  personal  assistanoB 
in  executtag  ber  plans;  that  tbe  defendant 
^nployed  drays  for  the  purpose,  and  accono- 
panted  them  to  North  House,  where  he  re- 
mained throughout  tbe  day  while  the  pack- 
ing and  moving  was  being  completed.  Witli- 
oBt  more  ample  statemoit  of  tbe  testimony, 
we  may  say  that  we  are  satisfied  that  tbe 
evidence  is  not  sufficient  to  sustain  tbe  find- 
ing that  the  defendant  did  not  at  all  remove 
any  of  tbe  plaintUCs  goods  and  chattels  from 
North  House.  He  was  a,  participant  in  that 
removal,  and  may  be  held  responsible  ttiere- 
for  if  tbe  act  was  wrongfuL 

We  are  furtlier  of  opinion  that  the  evi- 
dence is  insufficient  to  sustain  tbe  court's 
finding  that  tbe  defendant  "did  not  wrong- 
fully and  by  force"  remove  said  property. 
Tbe  plaintiff  having  proved  that  the  proper- 
ty was  his  separate  personal  property  left 
by  blm  at  bis  place  of  residence,  and  that 
daring  his  absence  it  was  taken  away  wiOi- 
out  his  consent  or  knowledge,  defendant  hav- 
ing actively  participated  in  tbe  act  of  remov- 
al of  tbe  goods  as  above  stated,  plaintiff  waa 
entitled  to  recover  tba  damages  resulting 
therefrom,  unless  by  other  evidence  tlie  de> 
foidant  was  able  to  prove  that  bis  acta  la 
the  premises  were  not  wrongfuL 

[2]  Notwithstanding  objections  by  tlM 
plaintiff,  tbe  court  permitted  tlie  defaidant 
and  another  witness  in  their  testimony  to  re- 
peat numerous  statements-  made  by  Mrs. 
Mohn  to  tbe  defendant  concerning  her  diffi- 
culties with  the  plaintiff  and  tbe  circum- 
stances of  bli  absence)  from  home,  upon 
which  statements  of  tact  tbe  defendant  based 
his  advice  to  Mrs.  Mohn.  This  testimony 
should  have  been  excluded.  Tbe  defendant 
was  not  charged  with  having  committed  any 
wrong  as  an  attorney  at  law  in  giving  ad- 
vice to  his  client  upon  any  statement  of  facta 
which  she  had  made  to  him.  Defendant's 
liabUity,  if  any,  to  plaintiff  in  this  action 
arises  from  defendant's  acts  wherein  he  took 
part  in  tbe  ronoval  of  tbe  property,  and  not 
firom  anything  done  by  blm  aa  a  counselor 
or  attorney  at  law.  His  acts  In  connectloo 
with  tbe  taking  away  of  plaintUTs  property 
might  be  Justified  by  establishing  tbe  right 
of  Mrs.  Mohn  to  remove  tbe  property,  and 
that  he  was  merely  an  agent  acting  for  her 
and  at  ber  request;  but  tbe  facts  offered  to 
establish  ber  right  should  not  have  been  per> 
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mitted  to  be  proved  by  the  repetition  of 
statements  made  by  her  without  the  pres- 
ence or  knowledge  of  the  pIalntl£F.  If  we 
leave  out  of  consideration  the  evidence  thus 
erroneonsly  admitted,  the^re  remains  very 
little  in.  the  case  except  the  undisputed  facts 
first  above  stated.  On  these  facts  it  must  be 
determined  whether  or  not  Mrs.  Mohn,  in 
the  exercise  of  her  right  to  separate  herself 
from  the  family  domicile,  was  further  enti- 
tled to  remove  therefrom  the  personal  prop- 
erty of  her  husband  which  he  had  placed 
there  for  the  purpose  of  establlSbtDg  a  home 
in  that  place. 

[3]  "The  husband  may  choose  any  reason- 
able place  or  mode  of  living,  and  if  the  wife 
does  not  conform  thereto,  it  is  desertion." 
Civ.  Code,  {  103.  "If  the  place  or  mode  of 
living  selected  by  the  husband  is  unreasona- 
ble and  grossly  unfit,  and  the  wife  does  not 
conform  thereto,  it  is  desertion  on  the  part 
of  the  husband  from  the  time  her  reasonable 
objections  are  made  known  to  him."  Civ. 
Code,  §  104.  Since  in  this  case  there  1b  no 
competent  evidoice  that  the  place  and  mode 
of  living  established  by  the  plaintiff  at  North 
House  were  either  nnreasonable  or  grossly 
unfit,  we  must, 'for  the  purposes  of  the  pres- 
ent action,  assume  that  Mrs.  Mohn  was  un- 
der obligation  to  remain  in  the  home  so  es- 
tablished; or  to  leave  her  husband's  proper- 
ty there  if  she  chose  to  go  away.  Circum- 
stance no  doubt  might  have  existed  which 
would  have  Justified  her  in  vacating  the 
house  and  taking  away  all  ita  contents,  and 
which  would  have  raised  the  presumption  of 
agency  on  her  iMirt  to  act  for  him  and  would 
have  farther  raised. the  presumption  of  his 
consent  thereto.  But  under  the  only  admis- 
sible evidence  produced  aO  the  trial  the 
plainttfTs  property  was  taken  away,  and  hte 
residence  placed  in  an  uninhabitable  condi- 
tion upon  the  mere  willful  desire  of  his  wife ; 
and  the  defendant,  with  complete  knowledge 
of  the  circumstance,  aided  -her  in  carrying 
out  that  design.  The  precise  quration  of  lia- 
bility here  presented  seems  to  be  without 
precedent  In  this  state,  and  very  few  similar 
cases  have  been  found  elsewhere.  In  Schln- 
del  v.  Schlndel,  12  Md.  108,  the  plaintiff  and 
defendant  were  brothers  who  had  married 
Bistera.  A  separation  having  occurred  be- 
tween the  plaintiff  and  his  wife,  the  husband 
went  to  his  father's  house  and  the  wife  went 
to  her  mother's  house.  A  few  days  later  the 
defendant  entered  the  plalntUTs  house  and 
1»1  P.-e8 


took  away  certain  furniture,  claiming  that 
he  did  so  by  the  direction  and  in  the  presence 
of  the  plaintiff's  wife.  The  court  based  Its 
decision  upon  the  fact  that  the  husband  and 
wife  were  living  separate  from  each  other, 
and  held  that  under  those  circumstances  the 
wife  was  not  her  husband's  agent.  "The 
acts,  therefore,  of  the  defendant  cannot  de- 
rive a  Juat^ation  from  any  license  or  au- 
thority conferred  by  the  wife  of  the  plaln- 
tifT)  while  she  was  living  apart  from  him." 
In  Heyert  v.  Eeubman  (Sup.)  86  N.  Y.  Supp. 
797,  the  defendant  was  the  father  of  the 
plaintiff's  wife,  and  the  action  was  for  con- 
version of  a  quantity  of  household  furniture 
belonging  to  the  plaintiff.  During  the  plain- 
tiff's absence  from  home  the  defendant  took 
away  all  of  plaintiff's  furniture  therein,  and 
sought  to  Justify  upon  the  ground  that  plaln- 
tUTs wife  had  come  to  his  house  and  said 
that  she  had  trouble  with  her  husband,  and 
asked  that  the  defendant  take  the  furniture. 
The  court.  In  affirming  Judgment  In  &Tor  of 
the  plaintiff,  said: 

"^e  may  Infer  that  plaintiff  and  Us  wife  had 
trouble.  The  plaintiff's  ownership  of  the  prop- 
erty, however,  and  the  defendant's  exercise 
of  dominion  and  control  over  it,  is  undisputed, 
as  is  its  value.  Clearly,  the  wife  had  no  au- 
thority, express  or  implied,  to  authorize  the  de- 
fendant to  enter  plaintiff's  home  and  take  pos- 
lession  of  the  property  and  remove  It.    *    *■    •" 

[4]  The  provisions  of  the  dvil  Code,  to 
which  we  have  referred,  would  have  very 
little  force  or  effect,  and  the  right  of  a  man 
(even  though  married)  to  retain  possession 
of  his  personal  pnverty,  placed  by  him  in 
his  own  hoQse,  would  be  a  right  of  no  sub- 
stance or  value,  if  it  were  held  that  the  wife, 
whenever  a  Shadow  of  dDscord  falls  upon 
them,  may,  without  Just  cause,  change  the 
domicile  and  remove  her  husband's  property 
to  some  distant  place  wlthont  his  consult. 
Since  she  has  not  that  right,  any  person 
who,  at  her  mere  request,  and  with  knowl- 
edge of  the  drcnmstances  as  they  were 
known  to  this  defendant,  takes  part  in  the 
seizure  and  removal  of  the  husband's  goods, 
should  be  held  liable  fo^  the  resulting  dam- 
age If  be  is  unable  to  prove  facts  establish- 
ing her  special  authority  and  Justifying  hla 
conduct  under  the  drcumstances. 

The  Judgment  la  reversed. 

We  cwcur:    SHAW,  X ;  JAMBS,  J. 
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(48  Cal.  App.  XT) 
PEOPLE  V.  BAY  SIDE  LAND  CO.  at  al. 
(Civ.  3088.), 

(District  Court  of  Appeal,  Second  District,  Di- 
Tision  2,  California.  June  21,  1920.  Re- 
hearing Denied  July  21,  1920;  Hearing  De- 
nied by  Supreme  Court  Aug.  19,  1920.) 

1.  Nuisance  <s=384— Complaint  oniler  Redllght 
Abatement  Act  held  sufficient. 

A  complaint  for  the  abatement  of  a  nui- 
sance under  the  Redlight  Abatement  Act,  which 
alleged  that  the  building  wae  used  for  pur- 
poees  of  lewdness,  prostituti<Hi,  and  assignation, 
and  that  certain  named  lewd  persons  occupied 
the  premises  and  then  and  there  solicited  sexu- 
al intercourse,  is  sufficient,  though  it  does  not 
allege  that  sexual  intercourse  was  committed 
on  the  premises. 

2.  Nuisance  ®s>84— Testimony  of  detective  held 
proper. 

In  an  action  to  abate  a  nuisance  under  the 
Redlight  Abatement  Act,  a  judgment  of  abate- 
ment will  not  be  reversed  because  of  the  evi- 
dence given  by  stool  pigeons  employed,  by  the 
district  attorney,  where  those  witnesses  had 
not  solicited  any  of  the  acts  testified  to,  but 
merely  related  to  acta  they  observed  by  others. 

8.  Nuisance  «=s65— Place  used  for  "lewdness" 
may  be  abated,  though  no  prostitution  Is  there 
committed. 
A  place  used  for  acts  of  lewdness  may  be 
abated  as  a  nuisance  under  the  Redlight  Abate- 
ment  Act,   though   no   prostitution   committed 
therein;    "lewdness"  including  prostitution  and 
assignation  and  other  immoral  or  degenerate 
conduct   or   conversation   between   persons   of 
opposite  sexes. 

.  [Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seriea,  Lewd- 
ness.] 

4.  Nuisance  ®=>65— Ignorance  of  owner  no  de- 
'fense  to  abatement  of  disorderly  house. 

Premises  may  be  ordered  closed  under  the 
Redlight  Abatement  Act,  though  the  owner  had 
BO  knowledge  of  the  improper  use  thereof,  since 
the  object  of  the  act  is  not  to  punish,  but  to  re- 
form the  property. 

5.  Nuisance  (&=36S— Knowledge  by  employes  of 
caf<  of  Immoral  acts  Imputable  to  proprietor. 

The  knowledge  or  gross  negligence  of  the 
employes  of  a  caf6  where  immoral  acts  were 
(^enly  committed  is  imputed  to  the  proprietor, 
so  that  his  ignorance  thereof  is  no  defense  to 
abatement  of  the  cafe  as  a  nuisance. . 

6.  Appeal  and  error  «s>l050(l)— Admission  of 
evidence  held  not  prejudicial  In  view  of  other 
evidence. 

Id  an  action  to  abate  a  disorderly  house, 
the  admission  in  evidence  of  acts  committed  at 
another  place  by  parties  who  had  met  at  the 
place  in  question  and  there  agreed  to  go  to 
the  other  place  for  the  purpose  of  committing 
those  acts  does  not  require  reversal,  where 
there  was  other  competent  testimony  as  to  im- 
moral acts  in  the  place  in  question  sufficient  to 
•nstain  a  judgment  of  abatement. 


7.  Nuisance  ®=>84— Evidonee  of  reputation  of 
disorderly  resort  held  competent. 

In  an  action  under  the  Redlight  Abatement 
Act,  the  admission  of  evidence  of  the  reputa- 
tion of  the  place  in  surrounding  localities,  all 
situated  within  20  miles  of  the  place  in  ques- 
tion, and  from  which  the  visitors  frequently 
went  to  the  place  where  defendant's  premises 
were  located,  is  competent. 

8.  Nuisance  «s»84— Evidence  held  to  show  that 
disorderly  house  had  not  been  abated. 

Where  there  was  evidence  that  defendant's 
premises  had  been  conducted  as  a  disorderly 
house,  and  there  was  no  evidence  of  any  change 
in  its  conduct,  but  the  proprietor  himself  tes- 
tified that  it  was  managed  at  the  time  of  the 
trial  as  it  always  had  been,  there  was  sufficient 
evidence  to  justify  a  finding  that  the  nuisance 
was  not  abated  on  a  stated  date  before  the 
triaL 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;   Z.  B.  West,  Judge. 

Action  by  tbe  People  of  the  State  of  Cali- 
fornia against  the  Bay  Side  Land  Concpany 
and  others  to  abate  a  nuisance  under  the 
Redlight  Abatement  Act  Judgment  for  the 
plaintiff,  and  defendants  appeal.     Affirmed. 

Bordwell  ft  Mathews,  of  Los  Angeles,  for 
appellant  Bayside  Lend  Co. 

O.  M.  Spicer,  of  Long  Beach,  for  appellant 
White. 

L.  A.  West,  Dist.  Atty.,  and  W.  F.  Menton, 
both  of  Santa  Ana,  and  Alex  P.  Nelson,  of 
Los  Angeles,  for  the  People. 

WBLLEjR,  J.  Action  to  abate  a  nuisance 
under  the  provisions  of  the  Redlight  Abate- 
ment Act  (SL  1913,  p.  20).  The  court  ren- 
dered Judgment  in  favor  of  plaintiff,  ordered 
the  building  closed  for  the  period  of  one  year, 
and  directed  the  personal  property  located 
therein  to  be  sold  and  applied  as  provided  in 
the  act. 

Separate  appeals  were  taken  by  Lonle 
White,  the  proprietor  of  the  place  and  owner 
of  the  furniture,  and  by  Bayside  Land  Com- 
pany, the  owner  of  the  real  property  and 
building.  For  convenience,  these  appeals 
will  be  considered  together. 

The  complaint  alleges  that  defauUmts 
"have  used  said  premises,  said  building,  the 
furniture,  fixtures,  and  musical  instruments 
in  their  possession,  for  the  purpose  of  lewd- 
ness, assignation,  and  prostitution,  •  •  • 
and  during  all  of  said  times  said  premises 
and  said  ca,t6  in  said  building  has  borne  the 
reputation  In  the  community  In  which  it  is 
situated  as  a  house  of  lewdness,  assignaticxi, 
and  111  fame,  and  a  place  where  lewdness, 
prostitution,  and  assignation  are  encouraged 
and  allowed;  that  on  the  30th  day  of  No- 
vember, 1918,  said  building  and  premises 
were  occupied  by  Beatrice  Swanner,  Viol* 
Jotinson,  and  Irene  Fucha  as  lewd  and  dlsso- 
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lute  persons,  and  then  and  there  solicited 
acta  of  sexnal  Intercourse." 

[1]  It  Is  claimed  that  there  Is  "an  utter 
absence  of  any  allegation  that  any  acts  of 
lewdness,  prostitution,  and  assignation  oc- 
curred on  the  premises."  It  was  held  in  Peo- 
&e  V.  Arcega,  28  Cal.  App.  Dec.  1188,i  that 
the  allegation  that  the  building  was  used  for 
the  purpose  of  prostitution  was  sufficient. 
Here  we  have  an  additional  averment  that 
certain  named  lewd  and  dissolute  persons 
occupied  the  premises  and  then  and  there 
solicited  acts  of  sexual  Intercourse.  We 
thtnl:  these  allegations  sufficiently  clear  and 
explicit  to  inform  the  defendants  of  the  char- 
acter of  the  charge  against  the  property,  and 
to  tender  an  Issue. 

[2]  Counsel  Indulge  in  considerable  vitu- 
perative criticism  of  the  action  of  the  dis- 
trict attorney  in  employing  "stool  pigeons" 
to  obtain  evidence  in  regard  to  the  conduct 
of  the  cafe,  and  dte  cases  in  which  the  use 
of  such  methods  has  been  condemned  by  the 
courts.  Suffice  it  to  say  that  in  ho  instance 
was  any  of  the  "soiled  doves"  decoyed  by 
the  "stool  pigeons"  into  committing  any  of 
the  many  acts  of  lewdness  testified  to  by  the 
latter  on  the  witness  stand.  The  investiga- 
tors related  what  they  saw  with  reference  to 
the  actions  of  other  guests,  and  only  once  did 
any  of  theni  participate  in  the  dissolute  prac- 
tices which  were  indulged  in  by  the  guests  of 
the  place,  and  then  only  by  acquiescence  In 
the  proposal  of  one  of  the  alleged  occupants 
of  the  building. 

[3]  The  principal  contention  of  appellants 
appears  to  be  that  the  decision  is  not  Justi- 
fied by  the  evidence  for  the  reason  that  no 
acts  of  prostitution  or  assignation  were  ac- 
tually committed  on  the  premises.  The  find- 
ing on  this  issue  Is  as  follows: 

"That  at  all  times  mentioned  in  the  plaintiff's 
complaint  the  defendant  Louis  White,  whoBc 
true  name  is  Louie  Wliite,  has  used  the  prem- 
ises and  the  building  thereon  located,  common- 
ly knovra  as  the  Tower  Cafe,  and  the  furniture, 
fixtures,  and  musical  instruments  therein  and 
in  his  possession  and  under  his  control,  for 
the,  purpose  of  lewdness,  and  in  cosdacting  a 
place  where  lewdness,  assignation,  and  pros- 
titution were  and  are  encouraged;  that  the 
evidence  shows,  and  the  court  finds,  that  no  acts 
of  prostitution  or  assignation  were  actually 
committed  on  said  premises;  that  the  building 
located  on  the  premises  hereinbefore  described, 
commonly  known  as  the  Tower  Cafe,  and  said 
premises  occupied  by  him  as  aforesaid,  and  the 
said  fomitnre,  fixtures,  mnsical  instruments 
therein  were,  and  now  are,  by  reason  of  such 
use,  a  public  nuisance  under  the  statutes  <^  the 
atate  of  California  known  as  the  Redligfat 
Abatement  Act." 

While  the  court  finds  that  no  acts  of  pros- 
titution or  assignation  were  actually  commit- 
ted on  the  premises,  it  does  find  that  the 
premises  were  used  for  the  purpose  of  lewd- 
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ness,  which  was  permitted  and  encouraged 
thereon. 

This  finding  is  challenged  as  being  incon- 
sistent and  unjustified.  It  is  insisted  that 
the  words  "lewdness,"  "assignation,"  and 
"prostltutl<«"  are  synonymous.  With  this 
we  cannot  agree.  "Lewdness"  is  of  much 
broader  significance  than  the  other  two 
words,  and  includes  their  meaning  as  well  as 
all  other  immtoral  or  degenerate  conduct  or 
conversation  between  persons  of  opposite 
sexes,  such  as  were  practiced  by  the  fre- 
quenters of  the  caf6,  as  related  by  the  wit- 
nesses. The  lewdness  and  licentiousness  dis- 
closed by  the  record  here  as  having  occurred 
on  the  premises  is  not  only  disgusting  and 
revolting  in  itself,  but  leads  inevitably  to 
illicit  intercourse,  and,  undoubtedly,  was  in 
the  contemplation  of  the  Legislature  when  it 
adopted  the  statute,  and  was  Intended  to  be 
included  within  the  terms  of  the  act. 

[4,  6]  Counsel  for  both  the  owner  of  the 
premises  and  the  proprietor  of  the  business 
complain  that  knowledge  of  the  vicious  pro- 
pensities of  the  guests  was  not  brought  home 
to  either  of  them,  and  that  therefore  neither 
should  be  made  to  suffer  because  of  some  un- 
known and  unauthorized  acts  of  others.  It 
is  unfortunate  that  such  drastip  punishment 
must  be  inflicted  on  the  Innocent  to  prevent 
similar  occurrences;  but  the  evil  sought  to 
be  remedied  demands  harsh  treatment,  and 
the  owner  whose  premises  are  used  for  im- 
moral pui^oses  must  sufTer  the  consequences. 
As  was  said  in  People  v.  Caaa  Co.,  35  Cal. 
App.  194,  169  Pac.  454,  the  object  of  the  act 
is  not  to  punish ;  its  purpose  is  to  effect  a 
r^onnation  in  the  property  itself.  Much  of 
the  lewd  conduct  of  visitors  was  committed 
openly  and  brazenly,  without  any  attempt  at 
concealment;  and  it  is  inconceivable  that  It 
should  have  escaped  the  eyes  of  some  of  the 
employes  of  the  management  It  is  In  evi- 
dence that  one  of  the  waiters,  when  asked  if 
it  was  pemrissible  to  accost  an  unattended 
girl,  Informed  his  interrogator  that  he  "might 
go  as  far  as  he  liked,  so  he  didh't  tip  the  ta- 
bles over."  The  knowledge  or  gross  n^i- 
gence  of  his  employes  must  be  imputed  to  the 
proprietor. 

[8]  The  action  of  the  court  in  admitting 
testimony  of  acts  of  prostitution  at  a  neigh- 
boring hotel  is  assigned  as  error.  It  appears 
from  the  recqrd  that  a  party  of.  some  nine 
persons,  among  whom  were  the  investigators 
from  the  office  of  the  district  attorney,  wete 
at  the  Tower  Cafe  (the  premises  involved  in 
this  suit),  and  while  there  made  an  assigna- 
tion to  repair  to  the  other  place  where  rooms 
might  be  obtained,  and  where,  as  stated  by 
one  of  the  women,  "they  could  have,  a  real 
party."  Pursuant  to  the  assignation  made 
on  the  premises,  they  did  go  to  the  Seal  Inn, 
and  there  rented  rooms,  and  some  of  them 
indulged  in  lewd  acts.  Probably  the  court 
admitted  this  testilnony  for  the  pntpose  at 
ascertaining  whether  or  not  the  purpose  of 
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the  amlgnatlon  so  made  was  conBammated. 
It  was  error  to  receive  testimony  of  conduct 
elsewhere,  but,  as  there  was  amtle  evidence 
aside  from  that  erroneously  admitted  to  sus- 
tain the  findings,  we  do  not  consider  that  the 
ruling  prejudicially  affected  the  defense. 

[7]  The  act  provides  that  "evidence  of  the 
general  reputation  of  the  place  shall  be  ad- 
nflaslble  for  the  purpose  of  proving  the  exist- 
ence of  said  nuisance."  One  witness  testi- 
fied on  cross-examination  to  conversations 
regarding  the  reputation  of  the  Tower  Caf6 
had  with  persons  residing  in  SanttL  Ana,  Ana- 
hdm,  Long  Beach,  and  in  the  southwest  part 
of  Orange  coiintr.  These  places  are  all 
wltbtn  a  radius  of  20  miles  from  Seal  Beach, 
and  consequently  may  be  said  to  be  In  the  vi- 
cinity of  the  premises  in  question.  Many  of 
the  visitors  to  this  resort  came  from  the 
places  mentioned  and  woold  be  In  a  position, 
from  their  experiences,  to  form  an  opinion 
as  to  its  character,  and  from  their  state- 
ments, based  on  observation,  would  result 
the  foundation  for  the  reputation  of  the 
premises.  There  were  other  witnesses  who 
testified  to  the  bad  reputation  of  the  place  in 
the  dty  of  Seal  Beach,  whefe  the  cafe  is  sit- 
uated, which  would  Justify  the  court  in  find- 
ing that  its  general  reputation  was  unsavory. 
As  above  mentioned,  the  statements  regard- 
ing conversations  with  persons  in  the  other 
dtles  mentioned  were  elicited  on  cross-exam- 
ination, and  at  most  would  ga  only  to  the 
weight  of  the  testimony  of  the  witness,  and 
not  to  its  admissibility.  . 

[I]  Ai^iellants  attack  the  finding  that  the 
nuisance  was  not  abated  on  the  lit  of  De- 
cember, 1918,  as  not  justified  by  the  evidence. 
There  Is  nothing  in  the  record  to  show  that 
It  was  managed  in  any  different  manner  aft- 
er that  date,  and  the  proprietor  testified  that 
at  the  time  of  the  trial  it  was  still  being  con- 
ducted in  tbe  same  way  as  before.  This  was 
ample  justification  for  the  finding. 

We  have  considered  all  the  points  urged  by 
appellants,  and  find  no  error  in  the  record. 

Judgment  affirmed. 

We  concur:  FINLAYSOIf,  P.  J.;  THOM- 
AS, jr. 


(IS  CM.  App.  Itt) 

PEOPLE  V.  SMITH  et  ai.    (Civ.  S0S9.) 

(DiBtriet  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  June  21,  1920.  Be- 
hearing  Denied  July  21,  1920;  Hearing  De- 
nied by  Supreme  Court  Aug.  19,  1920.) 

I.  Appeal  and  error  «=BlOII(i)— Cosrt's  And- 
lag  on  oonflloting  evideneo  eannot  be  reviewed. 
On  appeal  from  a  judgment,  abating  a  nni- 
aance  under  the  Bedlight  Abatement  Act,  where 
there  was  solBcient  evidence  by  the  plaintiff 
to  sustain  the  findings  by  the  trial  court,  though 
there  was  a  sharp  conflict  between  that  evi- 


dence and  that  of  defendant,  Ithe  appellate  court 
eannot  pass  on  the  credibility  of  the  witnesses. 

2.  Nuisance  «=>84— Evidence  held  to  show  a 
nulsanoe  within  Redllght  Abatement  Aet. 

In  an  action  to  abate  a  nuisance  under  the 
Bedlight  Abatement  Act,  evidence  of  conduct  by 
eight  persons  assigned  to  two  rooms  therein 
held  snlficient  to  sustain  the  finding  that  the 
house  was  a  nuisance,  notwithstuding  the 
proprietor's  daim  that  he  believed  them  all 
to  be  married. 

3.  Nuisance  «=»85  —  Entire  hnlldlag  may  bs 
dosed  under  Redllght  Abatement  Act 

Where  building  was  operated  as  a  cafC  and 
hotel  under  one  management,  the  whole  build- 
ing may  be  closed  under  the  Bedlight  Abate- 
ment Act,  though  certain  parts  of  it,  snch  as  the 
kitchen  and  restaurant,  were  not  shown  to  have 
been  used  for  immoral  purposes. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty;  Z.  B.  West,  Judge. 

Action  by  the  People  of  the  State  of  Cali- 
fornia against  Doc  Smith  and  others  to  abate 
a  nuisance  under  the  Bedlight  Abatement 
Act  Judgment  for  the  plaintiff,  and  de- 
fendants appeal.    Affirmed. 

G.  M.  Splcer,  of  Long  Beach,  tor  appel- 
lants Smitit  and  Blankenship. 

Bordwell  ft  Mathews,  of  Los  Angeles,  for 
appellant   Stanton. 

L.  A.  West,  Dlst.  Atty.,  and  W.  F.  Mutton, 
both  of  Santa  Ana,  and  Alex  P.  Ndson,  of 
Los  Angeles,  tor  the  People. 

WELLER  J.  This  action  was  conunenced 
under  the  Redllght  Abatement  Act  (St  1913, 
p.  20)  against  the  owners  and  proprietors 
of  a  place  in  Seal  Beach  hnown  as  the  Seal 
Caf6  and  Seal  Inn. 

The  complaint  alleges,  and  the  court  finds, 
that  the  premises  were  used  for  the  purpose 
of  lewdness,  assignation,  and  prostitution, 
judgment  was  entered  in  favor  of  the  plain- 
tiff, and  from  that  Judgment  this  appeal  is 
prosecuted. 

Much  of  the  argument  advanced  \ty  ap- 
prilants  is  disposed  of  in  the  opinion  this 
day  filed  in  the  case  of  Feoirie  t.  Bay  Side 
Land  Co.  et  al.,  191  Pac.  094,  and  need  not 
receive  further  notice  here. 

The  main  point  urged  by  appellants  as 
ground  for  reversal  is  that  the  evidence  Is 
insuffldeot  to  justify  the  findings  regarding 
the  use  of  the  property.  The  building  In 
question  was  a  two-story  structure,  the  lower 
fioor  of  which  was  used  as  a  cafe  where 
meals  and  drinks  were  served,  and  music 
furnished  that  the  patrons  might  dance.  In 
a  separate  portion  of  the  lower  floi>r  was  a 
grillroom,  from  which  a  stairway  led  to  the 
floor  above.  The  second  story  was  divided 
into  sixteen  bedrooms,  for  the  accommoda- 
tion of  guests.    At  the  times  to  which  the 


d=3For  other  cmm  ue  Mm*  tople  and  KBT-NXTHBBR  In  all  Key-Numbared  Dlgeata  sad  Indexat 


Digitized  by 


Google 


GkL) 


FEOPUE  T.  SMITH 
(l»l P.) 


997 


testimony  refen  Beveral  of  the  rooms  were 
occnpied  by  permanent  roomers  and  a  few 
were  reserved  for  transients. 

Witnesses  for  the  prosecution  related  tbat 
nine  persons,  four  of  them  employed  by  the 
district  attorney,  met  at  the  Tower  Oaffi,  a 
short  distance  from  the  premises  in  contro- 
versy. At  the  snggestlon  of  one  of  the  womm 
they  agreed  to  visit  the  Seal  Inn  for  the  pur- 
pose of  obtaining  rooms,  and,  as  she  put  it, 
"have  a  real  party."  Agreeably  to  this  ap- 
pointment, they  repaired  to  the  Seal  Ca.t6 
and  there  partook  of  liquid  refreshments,  and 
some  of  them  danced  together.  Arrange- 
ments vfexe  made  by  this  woman  for  two 
rooms  for  the  party,  and,  on  ascending  the 
stairs,  they  were  met  by  defendant  Smith, 
one  of  the  proprietors  who  asked  them  to 
register.  One  of  the  men  inquired  how  that 
was  to  be  done,  and  another  replied:  "Oh, 
Just  pair  off  any  old  way;  it  doesn't  make 
any  difference;  we  will  sign  up."  This  was 
done,  each  man  registering  S' woman  and  him- 
self- as  man  and  wife,  under  assumed  names. 
Eight  persons  were  assigned  to  the  two 
rooms,  but  sl»ortly  afterward  Smith  notified 
them  that  be  bad  procured  another  room, 
which  was  accepted.  Two  of  the  couples 
then  paired  off,  one  pair  going  to  each  of 
two  rooms,  where  they  divested  themselves 
of  their  clothing  and  went  to  bed  together. 
The  four  others,  three  of  whom  were  the  in- 
vestigators, remained  in  the  third  room. 
Thereui>on  the  woman  who  had  suggested  the 
"party"  proposed  that  she  would  undress 
for  $2,  and,  apparently  without  waiting  for 
an  acceptance  of  her  proposal,  did  so,  with 
the  exception  of  ber  undergarments.  In 
this  condition  she  proceeded  to  indulge  In 
what  may  be  termed  her  Idea  of  a  "real  par- 
ty," and  raised  such  a  commotion  that  the 
housemaid  came  into  the  room  and  told  her 
she  should  be  more  quiet.  This  was  the  con- 
ditions of  affairs  when  the  district  attorney 
arrived  on  the  scene  and  arrested  the  par- 
tidpants  in  the  revelry. 

The  maid  testified  that  frequently  the 
rooms  were  occupied  by  more  than  one  couple 
during  the  night,  usually  Saturday  and  Sun- 
day, and  that  she  was  sometimes  called  on 
to  make  tip  rooms  which  Iiad  been  used,  not 
infrequently  as  late  as  1  o'clock  in  the  morn- 
ing, and  that  they  were  thereafter  occupied 
by  others.  Several  witnesses  stated  that 
the  reputation  of  the  place  was  bad  In  Qie 
Immediate  vldnlty  of  Its  location  and  over 
a  considerable  area  In  addition. ' 

The  defendant  Smith  said  that  when  the 
nine  persons  presented  themselves  for  assign- 
ment to  rooms  he  inquired  if  they  were  all 
married,  and  was  Informed  that  they  were, 
and  upon  such  assurance  he  assigned  them 


to  the  rooms.  The  defense  introduced  tes- 
timony to  the  good  reputation  of  the  place 
and  the  orderly  conduct  of  its  patrons. 

[1]  This  sharp  conflict  of  'the  evidence 
was  resolved  in  favor  of  the  plaintiff  by  the 
trial  court.  There  was  sufficient  testimony, 
if  believed  by  it,  to  Justify  the  conclusion, 
and  we  cannot  pass  upon  the  ciedibUity  of 
witnesses. 

[2]  It  is  asserted  by  appellants  that  one 
act  of  assignation  or  prostitution  does  not 
constitute  a  nuisance  under  the  provisions 
of  the  act.  Conceding  this  to  be  the  law, 
nevertheless  the  deductions  to  be  drawn  from 
a  single  act,  when  considered  in  connection 
with  aU  the  attendant  circumstances,  may 
properly  form  the  basis  for  finding  that  the 
practice  is  habitual.  We  must  assume,  in 
support  of  the  Judgment,  that  the  court  be- 
low believed  the  statements  of  the  witnesses 
that  it  made  no  difference  bow  they  were 
registered,  and  that  the  defendant  acquiesced 
in  that  assertion.  Moreover,  be  admits  that 
be  put  eight  people  in  two  rooms ;  and,  even 
though  they  were  all  married,  it  is  consider- 
ed somewhat  unconventional,  at  least,  for 
two  married  couples  to  occupy  the  same  bed 
at  the  same  time.  The  fact  that  these  people 
showed  a  willingness  to  share  the  privacy  of 
their  sleeping  quarters  should  have  aroused 
his  suspicion  as  to  the  purity  of  their  inten- 
tions. Such  laxness  of  management  ^d  dis- 
regard of  the  moral  code  instanced  on  one 
occasion  might  reasonably  lead  to  the  infer- 
ence that  such  occurrences  were  common. 

[3]  Objection  is  made  to  the  Inclusion  in 
the  decree  of  the  Seal  Caf6,  or  the  lower 
portion  of  the  building,  as  no  acts  of  lewd- 
ness are  shown  to  have  taken  place  there. 
Entrance  to  the  upper  floor  was  gained 
through  the  grill,  which  was  separated  from 
the  main  dining  room  by  tbe  kitchen,  and 
was  accessible  to  tbe  street  through  an  out- 
side entrance.  As  we  understand  the  situ- 
ation, the  dining  room  and  grill  and  the  inn 
above  were  covered  by  one  roof,  under  one 
management  and  conducted  as  one  business^ 
and  we  do  not  believe  that  the  court  Is  re- 
quired to  designate  or  segregate  with  par- 
ticularity the  portions  of  an  entire  jestab- 
Ushment  which  constitute  the  nuisance.  The 
kitchen  might  be  innocuous  In  itself,  bnt  is 
a  part  of  the  premises,  and  accessory  to 
tbem,  and  may  properly  be  Included  in  the 
decree. 

After  carefully  reviewing  the  record,  we 
are  of  the  opinion  that  no  error  was  commit- 
ted by  the  trial  conrt 

Judgment  afllrmed. 


We  concur: 
AS,  J. 


riNLAYSON,  P.  X;  THOM- 
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(48  Cal.  App.  406) 

KINQ  V.  HARFORD.    (CIv.  3223.) 

(District  Coart  of  Appeal,  First  District,  Divi- 
sion 2,   California.    Jnly  1,   1920.) 

1.  Railroads  «s9l52— Bonds  secured  by  mort- 
gags  aot  "negotiable  Instrument"  before 
amendment  of  Code. 

Under  CiT.  Code,  §§  3088  and  3093,  defining 
negotiability  as  tliey  existed  prior  to  the 
amendments  in  1915  and  1917  (St.  1915,  p. 
99;  St.  1917,  p.  1535),  a  railroad  bond  payable 
to  bearer  and  reciting  that  it  was  secured  by 
mortgage  to  trustees  was  not  negotiable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Negotia- 
ble Instrument.} 

2.  Principal  and  agent  <s=9l6ai/2  —  Purchaser 
from  agent  selling  property  as  his  own  can- 
not rely  on  power  of  sale. 

Where  an  attorney  for  administratrix  and 
sole  legatee  sold  as  his  own  a  bond  delivered 
to  him  to  be  listed  as  property  of  the  estate, 
a  remote  buyer  of  the  bond  cannot  rely  on  a 
general  power  given  the  attorney  to  sell  prop- 
erty as  a  defense  to  recovery  of  the  bond  by 
the  legatee. 

3.  Executors  and  administrators  «=9l58— Sole 
legatee  administering  estate  cannot  sell  per- 
sonalty without  order. 

Under  Code  Civ.  Proc.  i  1617,  before  its 
amendment  in  1919  (St  1919,  p.  1178),  mak- 
ing invalid  sale  of  any  property  of  a  decedent 
UDleas  under  order  of  the  superior  court,  an 
administratrix  who  was  sole  legatee  could  not 
sell  without  a  court  order  a  bond  belonging  to 
the  estate,  and  therefore  a  buyer  of  such  bond 
from  the  attorney  of  the  estate  could  not  rely 
on  the  legatee's  power  of  sale  to  the  attorney. 

4.  Principal  and  agent  «=»I83(I)  —  Owner  of 
bond  sold  by  agent  held  not  guilty  of  laches. 

Where  an  attorney,  who  sold  as  his  own  a 
bond  delivered  to  him,  by  the  administratrix  and 
sole  legatee  of  an  estate,  paid  the  interest  on 
the  bond  to  the  legatee,  who  did  not  discover 
the  sale  until  4  months  before  her  death,  an 
action  by  the  executor  of  the  legatee  begun 
within  3V&  months  after  her  death  was  not 
barred  by  laches. 

5.  Estoppel  «=>54— Reliance  by  buyer  on  set- 
tlement with  agent  wrongfully  sslllng  bond 
necessary  to  estop  owner. 

The  remote  buyer  of  a  bond  wrongfully 
sold  by  an  attorney  cannot  defeat  recovery  of 
the  bond  by  the  former  owner  on  the  ground 
of  estoppel  based  on  transactions  between  the 
owner  and  the  attorney  of  which  the  buyer  had 
no  knowledge,  and  on  which,  therefore,  she 
did  not  rely. 

6.  Mortgages  «=938(l)— Evidenee  held  to  sus- 
tain finding  that  deed  wu  taken  as  security, 
not  as  settlement. 

In  an  action  to  recover  a  corporate  bond 
wrongfully  sold  by  the  attorney  for  the  owner, 
evidence  that  deeds  given  by  the  attorney  to 
the  owner  contained  a  clause  that  they  were 
executed  as  security  is  sufficient  to  sustain  a 


finding  that  the  owner  accepted  the  deeds  as 
security,  and  not  as  settlement  of  her  claim 
to  the  bonds. 

7.  Prindpai  and  agent  «=>I83(I)— Restrfctloa 
of  remedies  to  foreclosure  not  applicable  la 
suits  against  strangers. 
Code  Civ.  Proc.  |  726,  making  action  for 
foreclosure  the  only  remedy  to  enforce  an  ob-, 
ligation  secured  by  mortgage,  is  not  available 
as  a  defense  to  an  action  to  recover  a  bond 
wrongfully  sold  by  an  agent  who  bad  given  a 
mortgage  to  secure  the  owner,  where  the  ac- 
tion was  against  a  buyer  of  the  bond  not  a 
party  to  the  mortgage,  and  especially  where  it 
appeared  that  all  value  of  the  equity  conveyed 
by  the  mortgage  had  been  lost  through  no  fault 
of  the  owner. 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  C.  Deasy. 
Judge. 

Action  by  George  L.  King,  as  executor  of 
the  last  will  and  testament  of  Elizabeth 
Magulre,  deceased,  against  Mary  I.  Har- 
ford. .Tudgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Nathan  Moran,  of  Son  Francisco  (Chas. 
S.  Wheeler,  John  F.  Bowie,  and  A.  A.  Heer, 
all  of  San  Francisco,  of  counsel),  for  appel- 
lant. 

Frank  D.  Strlngbam  and  Beverly  L>.  Hodg- 
bead,  both  of  San  Francisco,  for  respondent. 

NOURSE,  J.  This  is  an  action  based  upon 
a  bond  and  Interest  coupons  of  the  Southern 
Pacific  Railway  Company.  Judgmoit  was 
rendered  in  favor  of  plaintiff  and  against 
defendant  for  the  return  of  the  bond  and 
coupons,  or  their  value  in  case  delivery 
thereof  could  not  be  had.  Defendant  appeals 
from  the  Judgment  under  the  alternative 
method. 

[1]  The  bond  in  suit  is  one  issued  by  the 
Southern  Pacific  Railroad  Company,  having 
semiannual  coupons  attached,  known  as  a 
first  refunding  mortgage  gold  $1,000  txmd. 
It  is  made  payable  to  bearer  and  secured  by 
a  mortgage  on  certain  real  and  personal 
property  of  the  Southern  Padflc  Company, 
as  set  forth  upon  the  face  of  the  bonds.  As 
the  transactions  involved  herein  occurred  In 
1914,  prior  to  the  amendments  in  1915  and 
1917  (St.  1915,  p.  99,  St  1917,  p.  1535)  of  sec- 
tions 3088  and  3093,  Civil  Code,  the  bond 
was  nonnegotiable.  Kohn  v.  Sacramento 
Elec  Gas  &  Ry.  Co.,  168  Cal.  1,  141  Paa 
626;  Crocker  Natl.  Bank  v.  Byrne  &  Me- 
Donnell,  178  Cal.  329,  173  Pac.  752.  i:>e- 
fendant  thus  took  the  bond  subject  to  all 
legal  or  equitable  defenses. 

The  bond  came  Into  the  possession  of  de- 
fendant in  the  following  manner:  It  was 
part  of  the  assets  of  the  estate  of  Patrick 
Magulre,  of  which  estate  Elizabeth  Magulre, 
plaintlfTs  testatrix,  was  the  administratrix 


4s»For  other  cases  see  same  topic  and  KBT-NUUBBR  in  all  Key-Numbered  SiaestB  and  Index* 
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with  the  win  annexed.  She  was  the  widow 
of  Patrick  Ma^re  and  the  sole  legatee 'un- 
der his  wlU.  She  delivered  the  bond  in 
suit  (together  with  other  bonds  of  like  char- 
acter) to  one  Shay,  her  attorney  In  the  ad- 
ministration of  the  estate,  as  the  court  found, 
for  safe-keeping  and  convenience  in  prepar- 
ing the  inventory  and  appraisement.  He  also 
collected  the  amount  due  on  the  coupons. 
Shay  included  this  bond  In  the  inventory 
which  he  filed  in  the  estate.  But  before 
distribution  was  had,  and  on  June  29,  1914, 
without  any  order  or  authority  of  court 
therefor,  and  without  the  knowledge  of 
Elizabeth  Magulre;  he  delivered  possession 
of  the  bond  to  stockbrokers,  who  sold  the 
same,  under  his  instructions,  for  his  account 
and  as  his  personal  property,  he  retaining 
the  proceeds  thereof,  amounting  to  $941. 
After  several  successive  transfers,  and  on 
July  30,  1914,  defendant  purchased  this  bond 
in  the  open  market  without  knowledge  of  any 
equities  or  claims  of  the  Patrick  Magulre 
estate,  or  any  one  else,  in  respect  thereto. 
She  paid  |S90  tberefor,  the  full  market  price 
at  that  time.  Thereafter,  and  on  October 
6,  1914,  all  the  estate  of  Patrick  Magulre, 
including  the  bond  In  controversy,  was  dis- 
tributed to  Elizabeth  Magulre  in  her  individ- 
ual capacity.  Elizabeth  Magulre  first  became 
aware  that  Shay  had  parted  with  posses- 
sion of  the  bond  about  January,  1916,  more 
than  a  year  after  distribution  of  the  estate. 
At  that  time  Shay  offered  by  way  of  adjust- 
ment to  have  conveyed  to  Mrs.  Magulre,  sub- 
ject to  incumbrances  thereon,  three  pieces  of 
property  located  in  Alameda  and  Santa  Cruz 
counties.  In  March,  1916,  Shay  and  his 
wife,  in  accordance  with  this  ofTer,  executed 
two  deeds  covering  that  property.  These 
deeds  were  recorded  May  20,  1916.  Shay 
and  his  wife  thereafter  signed  a  statement  al- 
so dated  May  20,  1916,  reciting  that  the  deeds 
"were  executed  for  a«d  Intended  as  security 
for  an  obligation,  and  not  otherwise."  Eliza- 
beth Magulre  died  testate  In  the  city  and 
county  of  San  Francisco  on  the  24th  day  of 
May,  1916;  and  plaintiff  brought  this  action 
as  executor  of  her  will  on  September  11, 
1916. 

Appellant  relies  upon  four  defenses  on  ap- 
peal: 

(1)  That  there  was  no  conversion.  The 
answer  sets  up  the  defense,  among  others, 
that  at  the  time  of  the  sale  of  the  bond  Shay 
was  attorney  in  fact  for  Elizabeth  Magulre 
Individually,  as  well  as  attorney  for  her  as 
administratrix  of  the  Patrick  Magulre  es- 
tate, and  that  she  had  given  him,  as  such  at- 
torney in  fact,  full  power  to  sell  or  dispose 
of  the  bond.  Appellant  contends  that  there 
was  no  conversion  because  Shay  sold  under 
this  power  of  attorney.  With  respect  to  this 
matter  Shay  testified  that  Elizabeth  Magulre 
gave  him  a  general  power  of  attorney  to  act 


appointed  administratrix  of  the  Patrick  Ma- 
gulre estate ;  that  it  had  never  been  revoked ; 
that  it  was'  not  recorded,  and  he  could  not 
locate  it  to  produce  upon  the  trial.  Appel- 
lant thereupon  attempted  to  prove  by  oral 
evidence  Shay's  authority  from  BSiizabeth 
Magulre  under  the  power  of  attorney  to  sell 
personal  property.  The  court  sustained  re- 
spondent's objection  on  the  ground  that  evi- 
dence of  the  contents  of  the  instrument  was 
inadmissible  because  a  power  of  attorney 
from  Elizabeth  Magulre  to  sell  property  of 
the  estate  would  be  void.  Appellant  urges, 
however,  that  respondent  bases  his  right  to 
maintain  this  action  upon  the  ownership 
of  the  bond  by  Elizabeth  Magulre  as  a  lega- 
tee under  the  will  of  Patrick  Magulre,  and 
not  upon  her  right  as  administratrix  to 
possession  of  the  bond  during  the  period 
of  administration  of  the  estate  of  Patrick 
Magulre;  that  Elizabeth  Magulre,  as  sole 
legatee  under  the  will  of  Patrick  Magulre, 
was  the  owner  and  could  convey  title  sub- 
ject to  administration;  that,  if  Elizabeth 
Magulre,  as  such  legatee,  did  in  fact  au- 
thorize the  sale  of  this  bond  by  the  pow- 
er of  attorney  given  to  Shay,  her  after-ac- 
quired right  to  possession  inured  to  the  bene- 
fit of  appellant,  and  there  was  no  conver- 
sion; that  evidence  to  show  such  authoriza- 
tion was  competent,  and  its  exclusion  con- 
stituted prejudicial  error. 

[2,  8]  The  difficulty  with  appellant's  argu- 
ment is  that  Shay  did  not  sell  under  any 
power  of  attorney.  Neither  did  he  attempt 
to  sell  Elizabeth  Magolre's  interest  as  a  lega- 
tee in  the  undistributed  estate.  He  sold  the 
bond  as  his  own  property  and  delivered  pos- 
session to  the  purchaser.  Moreover,  Eliza- 
beth Magulre  herself  had  no  authority,  ei- 
ther as  legatee  under  the  will  or  adminis- 
tratrix of  the  estate,  to  sell  Its  assets  (Wlck- 
ersham  v.  Johnston,  104  Cal.  407,  412,  38 
Pac.  89,  43  Am.  St  Rep.  118;  Bovard  ▼. 
Dickenson,  131  Gal.  162,  164,  63  Pac.  162), 
and  therefore  could  not  delegate  such  au- 
thority to  another.  Her  right  to  convey  her 
share  of  the  estate  did  not  Include  the  right 
to  deliver  possession  of  the  property  prior 
to  decree  of  the  court.  Section  1517,  Code 
of  Civil  Procedure  before  Its  amendment  in 
1919  (St  1919,  p.  1178),  provided  that  "no 
sale  of  any  property  of  an  estate- of  a  de- 
cedent is  valid  unless  made  under  order  of 
the  superior  court,  except  as  otherwise  pro- 
vided In  this  chapter";  the  property  herein 
involved  not  being  one  of  the  exceptions.  A 
valid  sale  of  the  bond  in  suit  could  have  been 
made  only  in  accordance  with  the  provisions 
of  this  section.  It  Is  apparent  that  the  alleg- 
ed power  of  attorney  was  not  pertinent  to  the 
issues  herein  involved,  and  that  evidence  as 
to  its  contents  was  properly  excluded. 

[4,  6]  (2)  That  resi>ondent  is  estopped  by 
the  conduct  of  Elizabeth  Magulre  from  as- 


tor  her  individually  shortly  after  she  was   serting  title  to  the  bond  as  against  appel- 
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lant.  The  estoppel  relied  upon  by  appellant 
Is  based  upon  the  alleged  laches  of  respond- 
ent and  his  testatrix,  during  whfch  time  ap- 
pellant contenda  a  cause  of  action  existing 
In  her  favor  against  her  Immediate  vendors 
upon  their  warranty  of  title  implied  In  their 
sale  of  the  bond  to  her  was  barred  by  the 
statute  of  limitations.  The  trial  court  found 
that  "neither  said  Elizabeth  Maguire  nor  the 
plaintlfl  herein  was  guilty  of  laches  in  fall- 
ing to  Inquire  Into  or  investigate  as  to  the 
whereabouts  or  possession  of  said  bond/' 
About  two  years  elapsed  between  the  pur^ 
chase  of  the  bond  by  appellant  and  the  in- 
stitution of  this  action.  But  respondent's 
testatrix  did  not  discover  the  loss  of  the  bond 
until  about  eight  months  prior  to  commenc- 
ing suit,  and  nothing  occurred  before  that 
time,  so  far  as  the  record  shows,  to  put  her 
upon  inquiry.  Shay  testified  that  possibly 
be  continued  paying  the  Interest  on  the  bond 
to  Mrs.  Maguire  for  some  time  after  distri- 
bution of  the  Patrick  Maguire  estate.  About 
four  months  after  discovery  of  the  loss  of 
the  bond  Mrs.  Maguire  died,  a,  month  later 
respondent  herein  was  appointed  executor 
of  her  will,  and  two  and  a  half  months  there- 
after he  commenced  this  action.  It  does 
not  appear  that  either  respondent  or  his  tes- 
tatrix knew  who  had  possession  of  the  bond 
until  the  action  was  commenced;  it  having 
been  transferred  on  various  occasions  before 
it  was  purdiased  by  appellant  Under  the 
circumstances  respondent  was  not  guilty  of 
laches  barring  the  action.  There  is  nothing 
la  the  record  to  show  that  appellant's  conduct 
was  In  any  wise  affected  by  the  deed  transac- 
tion, or  that,  in  reliance  upon  that  transae- 
tlon  she  permitted  any  cause  of  action  in  her 
favor  to  become  barred,  or  that  she  acted 
upon  such  Icnowledge  in  any  manner.  On  the 
contrary  she  alleged  that  she  had  no  knoVvl- 
edge  of  the  claims  of  any  person  in  respect 
to  the  bond  other  than  the  person  making 
the  sale  prior  to  the  commencement  of  this 
action.  The  acceptance  of  the  deeds  by  Mrs. 
Maguire  was  not  alone  sufficient  to  amount 
to  an  estoppel.  The  court  found  that  the 
deeds  were  not  in  fact  taken  from  Shay  in 
settlement  for  the  bond ;  and  appellant  was 
neither  led  to  believe  that  they  were  taken 
lo  settlem^t  nor  to  act  upon  sudi  belief. 

[8]  (3)  That,  If  there  was  a  conversion, 
the  settlement  with  Shay  ratified  and  con- 
firmed his  sale.  With  respect  to  this  defense 
the  court  found: 

"That  on  or  about  the  5th  day  of  March, 
1916,  Frank  Shay  executed  a  conveyance  of  his 
Interest  in  certain  real  property  to  said  Eliza- 
beth Maguire,  which  consisted  of  equities  la 
various   parcels  of  land,   each  of  which  was 


subject  to  prior  obligations,  but  there  was  no 
accord  or  satiBfaction  executed  between  said 
Elizabeth  Maguire  and  said  Frank  Shay  with 
respect  to  said  controversy  arising  over  the 
sale  and  disposition  of  said  bond;  and  said 
conveyance  was  not  accepted  by  said  Elizabeth 
Maguire  in  satiBfaction  or  settlement  of  any 
claim  of  said  Elizabeth  Maguire  against  said 
Frank  Shay  arising  out  of  his  sale  and  dis- 
position of  said  bond,  but  said  conveyance  was 
made  by  said  Franii  Shay  to  said  Elizabeth 
Maguire  as  security  for  the  redelivery  of  said 
bond  to  said  Elizabeth  Maguire." 

Shay's  offer  was  made  by  letter  to  Mrs. 
Magnlre's  attorney  and  contained  flie  fol- 
lowing statement: 

"All  of  the  properties  above  referred  to  be- 
long to  Mrs.  Shay,  her  separate  property,  and 
she  is  willittg  to  convey  them  to  Mrs.  Magnire 
in  settlement  of  the  lost  securities.  This  might 
be  considered  as  a  final  settlement  or  it  might 
be  agreed  that  upon  the  delivery  to  her  of  the 
securities  within  a  reasonable  time,  aha  wlB 
reconvey." 

And  the  statement  which  he  and  his  wife 
thereafter  signed  as  above  set  forth,  specif- 
ically recited  that  fbe  deeds  "were  executed 
for  and  Intended  as  security  for  an  obliga- 
tion, and  not  otherwise."  Shay  testified 
the  obligation  referred  to  was  "whatever 
might  be  due  to  Mrs.  Maguire  growing  out 
of  this  bond  transaction."  This  was  suffi- 
cient evidence  upon  which  to  base  the  above 
finding.  For  this  reason  it  is  unnecessary  to 
discuss  further  contentionB  of  appellant  bas- 
ed upon  the  assumption  that  the  deeds  were 
given  in  fun  settlement 

[7]  (4)  That  if  the  deeds  were  not  taken 
as  settlement  they  were  taken  as  mort- 
gages to  secure  tfa«  return  of  the  bond, 
and  the  action  is  barred  by  the  provisions 
of  section  726,  Code  of  Ovil  Procedure, 
providing  that  but  one  action  can  be  main- 
tained for  the  enforcement  of  an  obliga- 
tion secured  by  mortgage — that  la,  an  ac- 
tion to  foreclose  the  mortgage.  This  action 
is  not  one  coming  within  the  provisions  of 
that  section;  the  defendant  herein  not  be- 
ing a  party  to  the  mortgage.  Moreover,  the 
court  found  that  the  equities  of  EUsabeth 
Maguire  in  the  properties  involved  in  the 
deeds  "were  and  are  of  no  value  and  have 
been  lost  to  said  estate  of  Elizabeth  Ma- 
guire," and  that  they  were  not  Icwt  by  rea- 
son of  any  negligence  of  Ellzatieth  Maguire 
or  plaintiff  herein.  This  finding  was  based 
upon  admissions  of  counsel  tor  appellant  m 
the  trial  of  the  action. 

The  Judgmmt  is  affirmed. 

We  concur:  LANODON,  P.  J.;  BRIT- 
TAIN,  J. 
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(48  Cal.  App.  1«0) 

HELMER  V.  SUPERIOR  COURT  OF  SAC- 
RAMENTO COUNTY  et  al.    (Civ.  2201.) 

(District  Oonrt  of  Appeal,  Third  District,  Cal- 
ifornia.   Jons  10, 1920.    Hearinc  Denied  by 
Supreme  Goart  Aug.  9,  1920.) 

1.  Municipal  oorporatlons  «=s>592(l)  —  Ordl- 
nanee^  of  chartered  eltles  regulating  munici- 
pal affairs  prevail  over  state  laws. 

The  Constitntion  has  granted  to  chartered 
dties  the  pcwer  to  enact  ordisanbes  relating  to 
nimicipal  affairs,  which  ordinances  prevail  over 
legislative  acta  iiwonsistent  therewith. 

2.  Municipal  corporations  4=»592(l)— Regnla* 
tlon  of  motor  vehicle  tralllo  Is  m  longer  "mtt< 
nlelpai  affair." 

The  regulation  of  motor  vehicle  traffic  has 
become  a  matter  of  state-wide  importance  in 
which  nniformity  is  essential,  and  is  no  longer 
a  monicipal  affair,  even  as  to  traffic  within  the 
streets,  so  that  a  chartered  city  cannot,  under 
Const,  art.  11,  {  6,  pass  an  ordinance  regulat- 
ing such  traffic  inconsistent  with  motor  vehicle 
act. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  X^rst  and  Second  Series,  Manld- 
pal  Affairs.] 

3.  Mttolcipal  oorporatlons  «=>592(2)  —  State 
prohibition  against  driving  motor  vehicle  while 
Intoxicated  applies  In  cities. 

Motor  Vehicle  Act  of  1915,  (  17,  as  amend- 
ed by  St.  1919,  p.  214,  |  11,  making  it  a  felony 
to  drive  a  motor  vehicle  when  intoxicated,  is 
an  act  for  the  protection  of  the  lives  and  prop- 
erty of  citisens,  not  a  mere  regulation  of  motor 
traffic,  so  that  a  prosecution  for  violadoa  there- 
of may  be  based  on  the  state  law,  though  the 
offense  eeenrred  in  a  chartered  city  having  an 
ordinance  making  the  same  act  misdemeanor, 
even  if  the  regnlatlen  of  motor  vehicle  traffic 
ia  a  municipal  affair  within  the  Jnrisdictian  of 
chartered  cities. 

Applleatlcm  tor  writ  of  prohlbitiaa  by  O. 
H.  Hetaner  against  the  Superior  Oonrt  of 
the  County  of  Sacramento  and  Hon.  Mal- 
colm C.  Glenn,  as  Judge  t)iere<A  Petition 
dismissed!* 

Wbite,  MlUeor,  Needham  &  Barber,  of  Sac- 
ntmoito,  for  Detltlon«r. 

Hugh  B.  Bradford,  Dist.  Atty.,  and  3.  R. 
Hui^es.  Asst  Dlat  Atty.,  both  of  Sacra- 
mento, for  respondents. 

PREWETT,  Presiding  Judge  pro  tem. 
The  petitioner  is  charged  in  said  superior 
court  with  the  crime  of  driving  a  motor  ve- 
hicle upon  a  public  highway  within  the  city 
of  Sacramento  while  under  the  Influence  of 
intoxicating  liquors.  Said  offense  is  made  a 
felony,  or,  in  the  discretion  of  the  court,  a 
high '  grade  misdemeanor,  by  section  17  Of 
the  Motor  Vehicle  Act  (St.  1916,  p.  406,  as 
amended  by  St.  1919,  p.  214,  }  11).  Section 
20  of  Ordinance  No.  282  of  said  city  prohib- 
its the  same  act,  but  makes  of  It  only  a  mis- 


(Ul  p.) 

doneanor.  Said  city  la  govemed  by  a  char- 
ter adopted  in  the  year  1911.  Petitioner 
insists  that  the  provisions  of  said  ordinance 
prevail  over  the  Motor  Vehicle  Act,  and  that, 
if  he  is  prosecuted  at  all,  it  should  be  under 
the  provisions  of  the  ordinance.  Said  re- 
spondents have  overruled  his  several  objec- 
tions to  the  proceedings  in  said  superior 
court,  and  propose  and  intend,  unless  re- 
strained by  this  court,  to  proceed  witli  Oie 
trial  of  the  charge  against  him., 

This  constitutes  the  only  auestioa  to  be  de- 
termined in  tlie  case. 

[1]  1.  The  reH>ondeat  c<»ic«de8  that  the 
Constitution  has  granted  to  chartered  cities 
the  power  to  enact  ordinances  relating  to 
"mimiclpal  affairs,"  which  ordinances  pre- 
vail over  acts  of  the  Legislature  inconsistent 
therewith.  There  are  many  authorities  so 
holding.  City  of  Ijos  Angeles  v.  Central 
Trust  Co.,  173  CnL  S23,  159  Pac.  1169,  »»<> 
Loop  V.  Van  Loben  Sela,  173  CtO.  228,  159 
Pac  600. 

[2]  2.  The  Motor  Vehicle  Act,  so  far  as  it 
applies  to  this  case,  ia  inowsistent  with  the 
ordinance  of  the  city  of  Sacramento  above 
referred  to,  since  the  former  makes  of  the 
offense  a  potential  felony,  while  the  latter 
makes  of  it  only  a  misdemeanor.  Jf  the 
offense  in  question  is  a  "municipal  affair,"  as 
that  term  is  used  in  section  6  of  article  11 
of  the  Constitution,  it  must  be  conceded  at 
once  that  the  city  ordinance  is  paramount. 
The  regulation  of  street  traffic  has  usually  in 
the  near  past  been  treated  as  a  municipal 
matter.  Until  the  advent  of  the  automoMle, 
interurban  traffic  was  so  small  as  to  be  neg- 
ligible, and,  as  a  result,  trafBc  regulations 
were  a  matter  of  concern  only  to  the  tahabit- 
ants  of  the  city.  But  when  autos  and  motor- 
trucks Invaded  our  highways  and  streets  in 
tens  and  hundreds  of  thousands,  a  matter 
that  yesterday  was  local  has  become  of  state- 
and  •  nation-wide  Importance  today.  An 
amendment  to  the  Constitution  has  in  a 
measure  recognized  this  growth  an'd  has  au- 
thorized the  state  to  establish  a  system  of 
state  highways  (section  36,  art.  4)  to  meet 
its  demand. 

The  term  "municipal  affairs"  is  not  a  fixed 
quantity,  but  fluctuates  vdth  every  change 
in  the  conditions  upon  which  It  Is  to  oper- 
ate. Interurban  traffic  has  grown  in  the  past 
ten  years  into  enormous  proportions.  It  is 
said  that  during  the  past  year  tens  of  thou- 
sands of  autos  entered  thlis  state  from  other 
states.  Tabulations  made  since  thla  case 
was  submitted  Justify  the  conclusion  that 
10,000  or  12,000  motor  vehicles  enter  the  dty 
of  Sacramento  every  ordinary  business  day. 
It  Is  common  knowledge  that  the  number  ot 
auto  passengers  entering  some  of  our  cities 
on  special  occasions  exceeds,  In  a  single  day, 
the  entire  population  of  the  dty.    The  great 
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number  of  autos,  their  blgh  speed,  tbelr  use 
of  a  nonlntelllgent  motive  power,  the  want 
of  adequate  room  on  roads  and  streets  not 
laid  out  for  such  a  congested  traffic,  and  the 
overwhelming  necessity  for  uniformity  In 
handling  the  traffic,  all  have  forced  the  con- 
viction that  the  proper  and  orderly  handling 
of  this  stupendous  traffic  has  become  a  mat- 
ter of  the  gravest  concern  to  the  people  of 
the  entire  state.  If  the  ordinance  In  ques- 
tion were  the  paramount  law,  then  the  dty 
of  Sacramento  could  provide  that  the  signal 
for,  say,  a  left-hand  turn,  should  be  an  up- 
lifted arm.  It  Is  needless  to  say  that  such 
a  regulation  would  be  a  great  danger  to 
thousands  of  residents  and  nonresidents 
every  day  in  the  year.  In  short  almost  every 
citizen  of  the  state  has  aa  great  an  interest 
In  the  traffic  regulations  of  neighboring  cit- 
ies as  be  has  In  his  rural  highways  about 
him,  and  vastly  more  concern  as  to  what 
tiiey  ar«  and  how  they  are  to  be  observed. 
It  may  be  doubted  whether  any  other  police 
problem  requires  such  unfailing  uniformity, 
one  dty  or  locality  with  another,  as  that  of 
handling  the  endless  procession  of  motor  ve- 
hicles on  our  highways.  That  the  Iiegisla- 
ture  Intended  the  provisions  of  the  Motor 
Yehlde  Act  to  be  supreme  is  beyond  ques- 
tion. St.  1915,  p.  409,  I  22,  as  amended  by 
Stats.  1919,  p.  220,  (  IS. 

The  earlier  cases  holding  that  dtles  may 
pass  local '  and  police  regulations  governing 
motor  traffic  are  of  little  value  In  this  con- 
nection, since  it  is  dear  that,  in  the  absence 
of  a  motor  vehlde  act,  a  city  has  such  pow- 
er under  the  provisions  of  the  Constitution. 

Since  the  advent  of  motor  vehicles  In  such 
vast  numbers  and  the  passage  of  the  Motor 
Vehicle  Act,  a  number  of  cases  have  been  de- 
cided by  our  state  courts  involving  traffic 
regulations  of  the  state  and  of  chartered 
cities,  and  it  Is  a  persuasive  fact  that  In 
no  case  has  it  been  hdd  that  the  dty  ordi- 
nance is  supreme.  The  contrary  assumption 
appears  to  have  been  universal.  It  Is  in- 
sisted that  Ex  parte  Snowden,  12  Cal.  App. 
521,  107  Pac.  724,  holds  that  the  dty  ordi- 
nance is  paramount;  but  an  examination  of 
the  case  discloses  that  the  court  arrived  at 
the  conclusion  that  no  conflict  existed,  hence 
any  observations  as  to  the  effect  of  a  con- 
flict were  unnecessary  to  a  disposition  of  the 
case  and  are  not  authoritative.  Moreover, 
the  infractions  considered  in  that  case  took 
place  under  the  Motor  Vehicle  Act  of  1907 
and  at  a  date  when  autos  had  not  become  a 
matter  of  such  universal  interest,  and.  In 
addition,  the  act  Itself  permits  munldpalltles 
to  establish  speed  limits. 

Petitioner  dtes  City  of  Los  Angeles  v. 
Central  Trust  Co.,  supra,  as  sustaining  his 
position.  But  that  case  Involved  neither 
qieed  limits  nor  intoxication  and  concerned 
only  the  opening  of  a  street.  The  question 
as  to  the  paramount  effect  of  the  Motor  Ve- 


hicle Act  was  in  no  way  involved.  The  case 
is  not  authority  in  this  connection.  Petition- 
er relies  mainly,  however,  upon  the  more 
recent  case  of  Muther  v.  Capps,  38  Cal.  App. 
721,  177  Pac.  882,  and  he  dtes  thla  case  as 
showing  that  a  speed  ordinance  of  the  dty 
and  county  of  San  Frandsco,  If  In  conflict 
with  the  Motor  Vehicle  Act,  Is  paramount 
thereto.  But  the  case  does  not  justify  this 
position.  A  number  of  different  questions 
were  Involved  in  that  case.  It  was  insisted 
by  the  appellant  that  a  conflict  existed  be- 
tween the  ordinance  and  the  state  law;  bat 
the  court  expressly  held  that  no  ordinance 
was  before  it,  and  It  does  not  decide,  and 
does  not  purport  to  dedde,  the  question  of 
supremacy. 

The  Motor  Vehlde  Act  wa4  devised  to 
meet  a  new  and  extraordinary  condition,  and 
it  demands  such  a  construction  in  view  of 
the  facts  which  brought  it  into  existence  as 
will  maintain  Its  symmetry  and  integrity 
unimpaired,  if  this  can  be  done  under  es- 
tablished canons  of  adjudication. 

There  are,  it  happens,  two  California 
cases,  so  recent  that  they  have  not  yet 
reached  the  offldal  reports,  which,  by  the 
strongest  implication,  if  not  In  dired  terms, 
uphold  the  position  of  respondents.  The  first 
of  these  Is  Mann  v.  Scott,  182  Pac  281.  dedd- 
ed  June  13,  1919.  In  this  case  the  court 
says: 

"Upon  a  careful  reconsideration  of  the  appel- 
lants' contention  that  the  State  Motor  Vehide 
Act  of  191S  is  the  controlllnc  law  upon  the  sub- 
ject, and  that  it  was  error  to  give  an  Inrtme- 
tion  embodying  the  regulatory  proviraona  of  the 
city  ordinance,  we  are  constrained  to  confirm 
the  opinion  of  the  District  Conrt  of  Appeal  that 
the  mnnldpal  ordinance  in  the  respect  noted 
is  not  inconsistent  with  the  state  law,  but  was 
valid  and  operative  In  the  dty  of  Los  Angeles 
at  the  time  of  the  plaintiff's  injury.  And  this, 
we  think,  is  so  regardless  of  the  qneistion  ot 
whether  or  not  the  regulation  of  traffic  npon 
the  streets  of  .a  dty  is  a  'manicipal  affair.' 
Conceding  that,  if  there  were  in  fact -a  conflict 
between  the  ordinance  and  the  State  Motor  Ve- 
hide Act,  the  state  law  would  prevail,  atill  we 
find  no  conflict  or  inconsistency  between  the 
two  enactments." 

And  the  following  language,  quoted  from 
the  same  case,  is  particularly  in  point  and 
may  be  cited  as  a  distinct  recognition  by  the 
court  of  the  turning  point  in  conditions  which 
have  made  the  regulation  of  auto  traffic  a 
matter  of  state  and  general  concern: 

"Upon  a  careful  analysis  of  the  Motor  Vehide 
Act  of  1918  and  of  Its  purpose  viewed  in  the 
Ught  of  the  traffic  conditions  upon  which  it  was 
Intended  to  operate,  we  are  of  the  opinion  that 
the  reasoning  of  the  court  in  the  case  last  quot- 
ed is  dedsive  of  the  question  now  presented. 
In  other  words,  we  believe  that  by  extending  the 
operaticm  of  the  act  in  terms  to  the  traffic  upon 
dty  streets  the  Legislature  did  no  more  than 
to  prescribe  obviously  necessary  saleguarda 
for  travel  npon  such  streets  viewed  as  part  of 
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the  public  highways  of  th«  state  in  whidi  all 
the  people  of  the  state  are  •  •  *  interested, 
and  that  it  did  not  thereby  intend  to  prohibit 
the  enactment  of  such  new  and  additional  police 
regulations  in  furtherance  of  the  purpose  of  the 
act  as  might  appear  reasonable  and  proper  in 
a  given  locality.  It  is  true  that  the  Motor  Ve- 
hide  Act  of  1915  expressly  limited  the  scope  of 
such  police  regulations.  Stats.  1915,  c.  188,  ( 
22d.  It  may  perhaps  be  open  to  question 
whether  the  ordinance  here  in  controversy  falls 
within  the  prohibition  of  that  act,  but  it  is  suf- 
ficient for  the  purpose  of  this  case  to  say  that 
the  Motor  Vehide  Act  as  in  force  at  the  time 
of  the  plaintiffs  injury  did  not  contain  a  clause 
prescribing  limitations  upon  the  local  regula- 
tion of  trafflc." 

In  view  of  this  language,  it  Is  ImposBlble 
to  avoid  the  oonclnslon  that  the  court  wonld 
have  sustained  the  supremacy  of  the  Motor 
Vehicle  Act  of  1915  as  against  a  repugnant 
dty  ordiuance. 

The  second  case  above  referred  to  is  that 
of  Ham  V.  County  of  Los  Angeles,  189  Pac. 
462,  dedded  February  14,  1920.  The  follow- 
ing quotation  therefrom  wUl  show  its  as- 
Bumi>tlon  of  tlie  paramount  force  of  the 
Motor  Vehicle  Act: 

"Indeed,  it  seems  now  to  be  accepted  law 
that  load  regulations  may  be  adopted  control- 
ling street  and  highway  trafSe  which  are  not  in 
conflict  with  the  State  Motor  Vehide  Act,  and 
that  audi  regulations  are  not  in  conflict  which 
merely  place  additional  and  more  Btringent  lim- 
itations upon  the  operation  of  motor  vehicles 
than  those  prescribed  by  the  state  law." 

[S]  8.  But,  viewed  from  another  angle,  the 
supremacy  of  the  proylslon  making  the  act 
a  felony  must  be  sustained. 

Section  17,  so  far  as  pertinent,  reads  as 
follows: 

"17.  No  person  who  is  under  the  influence  of 
intoxicating  liquor  and  no  person  who  is  an 
habitual  user  of  narcotic  drugs  shall  operate  or 
drive  a  motor  or  other  vehide  on  any  public 
highway  within  this  state." 

It  Is  true  that  the  ordinances  of  a  dty  are 
supreme  in  *^unlcipal  affairs."  But  the  act 
charged  against  petitioner  is  not  a  "munic- 
ipal aflfalr."  This  is  so  even  if  the  dalm  is 
sound  that  ordinances  designed  to  control 
the  use  of  streets  prevail  over  general  laws. 
The  act  of  driving  a  motor  vehicle  while  un- 
der the  influence  of  intoxicating  liquors  is 
of  no  Immediate  or  spedal  concern  to  the 
dty  as  such.  It  Is  of  general  concern  to  the 
inhabitants  of  a  dty  in  common  with  all 
other  residents  of  the  state.  There  exists  a 
doubtfnl  or  twilight  aone  separating  those 
matters  that  are  clearly  of  munidpal  con- 
cern from  those  that  are  not.  This  doubtful 
zone  is  of  greater  or  less  width,  according 
to  the  viewpoint  of  the  observer,  but  there 
seems  to  be  no  satisfactory  reason  for  as- 
signing the  act  in  questiim  to  this  doubtful 
nne.'  It  Is  not  a  "munidpal  affair."    Section  |  other  vehicle  by  an  intoxicated  person.    It  Is 


17,  although  it  forms  a  part  of  the  Motor 
Vehicle  Act,  is  not  a  trafllc  ordinance.  It 
makes  no  provision  of  any  kind  whatsoever 
as  to  the  method  of  driving,  the  rate  of 
speed,  the  side  of  the  road  to  be  traversed, 
the  giving  of  proper  signals,  nor,  in  fact, 
any  sort  of  provision  or  condition  having  ref- 
erence to  the  use  of  the  roadway  in  any 
given  manner.  It  relates  wholly  to  tbe  per- 
son himself  and  his  then  present  condition, 
and  without  reference  to  the  effect  of  his 
acta  upon  the  roadway  Itself  or  of  other 
persons  making  use  thereof. 

The  Interdicted  act  relates  to  trafBc  no  fur- 
ther than  that  a  person  in  the  prescribed 
condition  may  not  avail  himself  of  the  use 
of  the  streets  whereon  traffic  exists.  A  per- 
son discharging  firearms  or  spreading  poison 
gases  while  driving  an  auto  on  the  highway 
would  be  a  menace,  much  as  the  drunken 
driver  is,  but  in  no  sense  would  his  act  be 
a  matter  of  munidpal  concern  as  distin- 
guished from  the  general  concern  of  the 
people  of  the  state.  Begulatlons  as  to  8i>eed 
have  reference  to  both  time  and  place.  That 
which  would  be  a  reckless  rate  of  speed  In 
a  crowded  dty  during  busy  hours  would  en- 
tail little  or  no  danger  on  a  remote  roadway 
or  during  slack  houra  The  act  idiarged 
against  petitioner  has  no  reference  either  to 
time  or  place. 

While  It  is  more  dangerous  in  a  crowded 
street,  it  is  so  only  because  there  are  more 
persons  to  be  Injured,  but  as  to  each  person 
it  Is  but  slightly  more  dangerous  than  to 
one  of  the  smaller  number  In  a  less  crowded 
locality.  Speeding  Is  dangerous  because  of 
the  locality.  The  drunken  driver  is  a  danger 
in  any  locality.  If  there  are  persons  present 
to  be  injured. 

The  fact  that  he  is  a  menace  to  life  and 
to  private  property  Justifies  the  state  \j\ 
prescribing  penalties  for  the  act«  Just  as 
It  may  do  for  violations  of  general  sanitary, 
health  and  comfort  laws.  A  manslaughter 
committed  by  an  intoxicated  driver  in  driv- 
ing his  vehicle  over  a  victim  is  as  much  pun- 
ishable by  the  state  when  committed  oa  the 
streets  of  a  dty  as  If  committed  elsewhere. 
A  vast  number  of  acts  are  made  punishable 
by  the  Penal  Code  because  their  commis- 
sion Involves  a  general  menace  to  the  pub- 
lic, even  though  in  their  commission  no 
person  is  injured.  It  is  a  felony  for  an  In- 
toxicated trainman  to  run  a  railroad  train. 
A  druggist  must  take  certain- precautions  in 
selling  poisonous  drugs.  It  is  a  misdemeanor 
to  carry  concealed  weapons  or  to  leave  a 
campfire  burning  and  unattended.  These 
cases  and  dozens  of  others  that  could  be 
enumerated  demonstrate  that  the  state,  in 
the  exercise  of  its  sovereign  power  and  for 
the  protection  of  its  people,  has  authority 
to  Interdict  <»  the  public  highways  in  every 
part  of  the  state  the  driving  of  a  motor  or 
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a  fundamental  rale  that  the  state  may  by  ap- 
propriate penalties  protect  life,  liberty,  prop- 
erty, and  the  public  peace  In  every  part  of 
Its  territory;  and,  except  as  to  matters  of 
purely  municipal  concern,  it  may  extend  this 
protection  to  the  denizens  of  crowded  dtles 
the  same  as  to  those  in  rural  districts. 

Our  conclusion  Is  that  the  act  charged 
against  the  petitioner  Is  punishable  \mder 
section  17  of  the  Motor  Vehicle  Act 

The  petition  Is  dismissed. 

We  concur:  HABT,  J.;  BUBNmT,  J. 


(48  C&L  App.  71) 

PEOPLE  V.  KINGS  COUNTY  DEVELOP- 
MENT CO.  (Civ.  2142.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   June  6,  1920.    Hearing  Denied 
by  Supreme  Court  Aug.  2, 1920.) 

1.  Dismissal  and  nonsolt  «3»57— Statute  pro- 
viding for  dismissal  for  want  of  servioe  man- 
datory. 

Code  CIt.  Proc  }  681a,  providing  for  dis- 
missal  of  action  unless  summons  aball  be  serv- 
ed and  return  thereon  made  within  three  years 
after  commencement  of  action,  is  mandatory; 
the  right  to  dismissal  becoming  absolute  when 
summons  has  not  been  served  and  returned 
within  the  required  time. 

2.  Prohibition  «=>5(2)— Will  He  to  prevent 
proaeoutlon  of  aotlon  after  failnro  to  serve 
summons. 

Where  sumrnons  has  not  been  served  and 
return  thereon  made  -within  three  years  from 
the  commencement  of  aetioD,  as  required  by 
Code  Civ.  Proc.  {  SSla,  prohibition  vrill  lie  to 
prevent  the  trial  court  from  adopting  any  other 
course  than  to  dismiss  the  action,  and  from  is- 
suing an  alias  summons. 

3.  Limitation  of  aotions  <g=>l  1(1)— State  not 
affected  by  limitations. 

A  state  is  not  bound  by  statutes  of  limita- 
tion unless  by  express  words  or  by  necessary 
implication  on  such  statutes  malce  it  subject  to 
their  provisions  or  restrictions. 

4.  Limitation  of  aotions  «=:>  I— "Statute*  of 
limitation"  are  statute*  of  repose. 

Statutes  of  limitation,  in  a  strict  or  legal 
sense,  are  statutes  of  repose,  and  are  such  legis- 
lative enactments  as  prescribe  the  periods 
within  which  actions  may  be  brought  upon  cer- 
tain claims  or  within  which  certain  rights  may 
be  enforced. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Umita- 
tion  of  Actions.] 

5.  Dismissal  and  nonsuit  <S3»60( I)— Unreason- 
able delay  In  prosecution  ground  for  dismissal. 

Courts,  in  the  exercise  of  a  power  inhering 
in  courts  of  justice,  may  dismiss  an  action  for 
unreasonable  delay  in  its  prosecution,  even 
faidependently  of  any  express  statutory  warrant 
therefor. 


6.  Dismissal  and  nonsuit  «3>60( I)— Statute  re- 
quiring dismissal  for  delay  in  proseoutiou  lield 
applicable  to  action  by  state. 

Code  Civ.  Proc.  {  SSla,  requiring  dismissal 
of  action  on  failure  to  serve  summons  and  make 
return  thereon  within  three  years  after  com- 
mencement of  action,  held  applicable  tp  a  suit 
by  the  state  to  annul  patent  to  state  lands  in 
view  of  sections  S16  and  345;  the  former  stat- 
ute not  being  a  statute  of  limitations,  in  the 
strict  legal  sense,  but  one  main  object  of  which 
is  to  require  all  litigants  commencing  actions  to 
press  actions  to  issue  and  trial  with  reasonable 
diligence. 

7.  Statate*  «3»22S,  239-AII  law*  *■  s«bj«et 
t*  be  read  together  In  oonstrainf  atatat*  in 
derogation  of  common  law. 

Where  the  Legislature  baa  established  a 
particular  policy  with  respect  te  a  particnlar 
subject  of  legislative  cognisance  which  policy 
is  in  dert^gation  of  that  of  the  common  law,  all 
the  law  or  sections  of  the  Code  bearing  upon  or 
pertaining  to  that  particular  subject  should  be 
read  and  considered  together,  or  as  a  whole, 
or  by  the  light  of  each  other,  if  the  language  of 
any  one  section  or  part  of  the  law  is  so  dubious 
or  uncertain  as  to  render  ita  meaning  or  the 
legislative  intent  at  the  botteuk  of  it  laddos  in 
deamess  or  certainty. 

8.  State*  «=3l9I^B«u*d  by  roles  of  proe*- 
dure  applloabie  to  ottasr  litigaat*  la  it*  action. 

nie  state,  when  it  voluntarily  become*  a 
suitor  In  its  courto  and  bringa  an  action  for 
relief  of  any  character,  is  subject  to  or  bound 
by  the  same  rules  of  procedure  or  practlee  as 
to  the  prosecution  of  andi  action  as  govern  and 
apply  to  Utiganta  suing  in  their  iadividaal  capac- 
ities. 

Appeal  from  Superior  Coortt  Kins*  (boun- 
ty;  If.  U  Short;  Judgs. 

Action  by  the  Peo{de  of  the  State  of  Cali- 
fornia against  the  Kings  County  Develop- 
ment Company.  From  order  granting  mo- 
tion to  dismiss  action,  plalntlir  apeals.  Af- 
firmed. 

n.  S.  Webb,  Atty.  Oen.,  John  T.  Jones  and 
C.  F.  Culver,  both  of  Los  Angeles,  R.  Justin 
Miller,  of  Hanford,  and  Wheaton  A.  Oiay,  of 
Los  Angles,  for  the  People. 

T.  T.  C.  Gregory  and  IX  HadaeH,  both  of 
San  Francisco,  and  Oibscm,  Dunn  &  OmtcJier, 
of  Los  AngeleB,  for  respondent 

HART,  J.    This  is  a  suit  in  equity  and 

was  commenced  by  the  state  of  Calttomla, 
through  ita  Attorney  General,  bytheflUngof 
a  complaint  on  the  21st  day  of  November.  1914, 
for  the  purpose  of  obtaining  a  decree  annul- 
ing  a  patent  to  certain  state  lands;  the  de- 
fendant iiaving  acquired  title  to  said  patent 
tlu*ough  certain  mesne  conveyances  coming 
down  from  the  original  patenteeL  The  pat- 
ent in  questloa  was  issued  on  November  23, 
1904.  Summons  in  the  acti<»i  was  issued 
June  14,  191Si  and  was  served  on  S^tcanber 
10,  1918.    A  notice  of  motion  to  dismiss  the 
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action  was  aeryed  en  tbe  Attorney  General  on 
the  26th  day  of  September,  1818.  Tbe  groond 
of  the  motion  waa: 

"That  the  gnmmons  and  the  complaint  in  said 
action  were  not  served  upon  the  defendant  un- 
til more  than  three  years  after  the  commence- 
nwnt  of  said  action,  and  that  also  on  account 
thereof  the  above-entitled  court  no  longer  has 
jurisdiction  over  said  action." 

The  coart  below  granted  the  motion,  and 
from  the  order  granting  said  motion  the  ipeo- 
ple  prosecute  this  appeal. 

The  order  dismissing  the  action  was  bas- 
ed upon  section  581a  of  the  Code  of  CivU  Pro- 
cedure. The  particular  provisions  of  said 
section  which  are  material  to  the  inquiry  pre- 
sented by  this  appeal  read  as  follows: 

"No  action  heretofore  or  hereafter  commenc- 
ed shall  be  further  prosecuted,  and  no  further 
proceedings  shall  be  had  therein,  and  all  ac- 
tions heretofore  or  hereafter  commenced  must 
be  dismissed  by  the  court  in  which  the  same, 
shall  have  been  commenced,  on  its  own  motion, 
or  on  motion  of  any  i>arty  interested  therein, 
whether  named  in  the  complaint  as  a  party  or 
not,  unless  summons  shall  have  Issued  within 
one  year,  and  all  such  actions  must  be  in  like 
manner  dismissed,  unless  the  summons  shall  be 
served  and  return  thereon  made  within  three 
years  after  the  commencement  of  said  action. 
But  all  such  actions  may  be  prosecuted,  if  ap- 
pearance has  been  made  by  the  defendant  or 
defendants,  within  said  three  years  in  the  same 
manner  as  if  summons  had  been  issued  and 
served." 

[1,  2]  The  provisioBs  of  said  section  are 
mandatory,  and,  if  the  section  applies  to  the 
state,  then  the  trial  court  lost  Jurisdiction  of 
the  action  and  could  proceed  no  further  there- 
in, except  to  dismiss  the  action.  In  fact,  the 
right  to  a  dismissal  becomes  absolute  where 
the  summons  has  not  been  served  and  return- 
ed within  the  time  prescribed  by  the  said 
section  (Sharpstein  v.  Eella,  132  Cal.  507,  64 
Pac.  1080),  and  prohibition  will  lie  to  pre- 
Tent  the  trial  court  from  adopting  any  other 
course  than  to  dismiss  the  action  (Modoc 
I<and,  rtc.,  Co.  v.  fiuperior  Court,  128  Cal. 
^6,  60  Pac.  848),  and  such  writ  will  lie  to 
prohibit  the  issuance  of  an  alias  snmmons 
after  the  lapse  of  three  years  after  the  com- 
mencement of  the  action  (White  r.  Superior 
Court,  126  Cal.  246,  68  Pac.  450). 

The  contfflition  of  counsel  for  the  appel- 
lant is,  however,  that  section  581a  "is  noth- 
ing more  nor  less  than  a  statute  of  limitations, 
and  does  not  bind  the  state,  and  that  it  was 
not  the  purpose  or  intentiim  of  the  liiegiala- 
tnre  in  adopting  It  that  it  should  bind  the 
state." 

[t]  The  section,  it  will  be  observed,  con- 
tains no  express  provision  that  the  state  shall 
be  bound  thereby.  It  is  well  settled  and  well 
understood  that  a  state  is  not  bound  by  stat- 
utes of  limitation,  unless  by  express  words 
or  by  necessary  implication  such  statutes 


make  the  state  subject  to  their  provisions  or 
restrictions. 

[4]  Statutes  of  limitations  are,  ill  a  strict 
or  legal  sense,  statutes  of  repose,  and  "are 
such  legislative  enactments  as  prescribe  the 
periods  within  whlda  actions  may  be  brought 
upon  certain  claims,  or  within  which  certain 
rights  may  be  enforced."  Wood  on  Limita- 
tions (3d  Ed.)  I  1.  ^Rie  same  author  further 
observes: 

"Those  statutes  which  merely  restrict  a  stat- 
utory or  other  right  do  not  come  under  this  bead 
(i.  e.,  under  the  head  of  "statutes  of  limita- 
tions"), but  rather  are  in  the  nature  of  condi- 
tions put  by  the  law  upon  the  right  given.  Thus 
a  statute  that  prescribes  the  term  of  court  at 
which  an  Indorsee  of  a  note  is  required  to  sue 
the  maker  in  order  to  hold  the  indorser  liable 
(McDaniel  v.  Dougherty,  42  Ala.  606;  David- 
son V.  Peticolas,  34  Tex.  27),  or  the  time  within 
which  writs  of  error  shall  be  brought  (Pace 
V.  Hollaman,  81  Tex.  168;  Trim  v.  McPberson 
[Tenn.]  7  Coldw.  16),  or  a  statute  which  fixes 
the  time  witiiin  wbidi  lands  sold  at  execution 
may  be  redeemed  (Reynolds  v.  Baker  [Texm.l 
6  Cold.  221),  or  within  wbieh  a  judgment  or 
other  lien  shall  be  enforced  (Battle  v.  Shivers, 
39  Qa.  406),  or  which  merely  postpones  a  claim 
unless  enforced  within  a  certain  time  (Chandler 
V.  Westfall,  80  Tex.  476),  or  which  provides 
that  a  certain  class  of  evidence  shall  be  ad- 
missible U  action  is  brought  within  a.  certain 
time,  are  not  statutes  of  limitation  within  the 
legal  sense  of  the  term.  But  statutes  which 
provide  that  no  action  shall  be  brought,  or  right 
enforced,  unless  brought  or  enforced  within  a 
certain  time,  are  such  statutes  of  limitation, 
even  when  they  do  not  extinguish  the  claim." 

The  general  legislative  policy  of  California 
is  that  the  state  shall  be  bound  by  Its  statute 
of  limitations  with  respect  to  the  bringing  of 
actions  fbr  the  enforcement  of  any  and  all 
such  rights  as  may  accrue  to  the  state.  (3ode 
Civ.  Proc.  i  345,  and  sections  immediately 
preceding  In  the  same  chapter;  also  Id.  f 
316.  The  last-named  section  fixes  the  period 
of  limitation  within  which  the  state  may 
bring  an  action  for  or  in  respect  to  real  proper- 
ty, or  the  issues  or  profits  thereof,  by  reason 
of  the  right  or  title  of  the  pe<vle  to  the  same, 
at  ten  years;  and,  in  passing,  we  may  ob- 
serve, although  the  observation  is  not  ger- 
msLOfi  to  the  discussion  called  for  herelur  that 
it  has  been  held  that  said  section  applies  to 
an  action  by  the  state,  where,  as  here,  the 
purpose  of  the  action  is  to.  procure  a  cancel- 
lation of  a  patent  issued  by  the  state  fpr  a 
parcel  of  its  land,  such  action  being  "in  re- 
spect to  real  property."  People  v.  Kings 
County  Development  Col,  177  Cal.  S2d,  634, 
171  Pac.  102. 

[f]  The  object  Intended  to  be  attained  by 
section  681a  of  the  Code  of  Civil  Procedure 
is,  obviously,  to  compel  reasonable  diligence 
la  the  prosecution  of  an  action  after  it  has 
been  commenced,  and  thus  eBoed  the  party  or 
parties  against  whom  It  is  brought  an  4)ppor- 
tunlty  to  present  such  eridentiajl  support  t<» 
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any  defense  be  or  they  may  have  thereto  aa 
tnav  be  available  at  the  time  the  action  la  In- 
stituted, but  which  may  be  lost  or  destroyed 
through  the  death  of  witnesses  or  otherwise 
before  the  actlrai  Is  brought  to  Issue  by  rea- 
son of  an  unreasonably  long  delay  In  serving 
the  defendant  or  defendants  with  appro- 
priate legal  process  notifying  him  or  them  of 
the  pendency  of  the  action.  It  Is  settled  in 
this  state  that,  even  independently  of  any  ex- 
press statutory  warrant  therefor,  the  courts 
may,  In  the  exercise  of  a  power  inhering  in 
courts  of  Justice,  dismiss  an  action  for  un- 
reasonable delay  in  Its  prosecution. 

In  the  early  case  Dupuy  v.  Shear,  29  Cal. 
238,  tile  proposition  that  the  courts  were  pos- 
sessed with  the  Inherent  power  of  dismissing 
actions  because  their  prosecutions  by  the 
plaintiff  had  been  inexcusably  delayed  after 
their  commencement  was  laid  down,  and  the 
court  there  said: 

"We  Bee  no  good  reason  why  the  court  after 
the  commencement  of  a  suit  may  not  dispose 
of  it  by  striking  the  complaint  from  its  files 
when  the  plaintiff  has  failed  for  many  years 
to  take  any  effective  measure  to  procure  a  serv- 
ice, and  give  the  court  jurisdiction  of  the  per- 
son of  the  defendant  Certainly  it  was  never 
contemplated  that  a  party  may  file  a  complaint 
and  issue  a  summons,  and  then  wait  an  in- 
definite period  of  time  till  the  witnesses  of  the 
other  party  are  dead,  or  his  evidence  destroyed, 
before  he  takes  any  effectual  steps  to  procure 
a  service  of  process.  We  do  not  think  such  a 
case  is  provided  for  in  sections  148  and  149  of 
the  Practice  Act;  but  the  court,  having  got  pos- 
session of  the  case  by  the  commencement  of  a 
suit,  must  have  some  power  to  dispose  of  it, 
when  the  plaintiff  dedines  or  neglects  t«  pro- 
ceed." 

See,  also.  People  v.  Jeffords,  126  Cal.  296, 
68  Pac.  704;  Bernard  v.  Parmelee,  6  Cal. 
App.  537,  92  Pac.  658. 

It  was  obviously  upon  precisely  the  same 
theory  or  for  the  identical  reason  which  It 
la  declared  in  the  above  excerpt  supports  the 
inherent  power  of  the  court  to  dismiss  ac- 
tions because  of  inexcusable  delay  in  their 
prosecution  that  section  581a  was  founded, 
thus  expressly  vesting  in  the  courts  the  right 
to  exercise  a  power  which  was  theretofore, 
and  Indeed  still  is,  an  inherent  attribute  of 
their  constitution  as  judicial  tribunals  and 
Specifically  fixing  the  period  of  time  which 
shall  be  deemed  to  ccmstitute  an  inexcusable 
delay;  and,  as  above  Indicated,  the  question 
here  to  be  determined  is  whether  said  sec- 
tion is,  in  the  true  legal  sense,  a  statute  of 
limitations  by  tbe  terms  of  which  the  state 
is  not  bound,  since  the  section  contains  no 
express  provision  that  It  Shall  apply  to  the 
State. 

[•1  We  have  not  beoi  able  to  persuade  our- 
selves that  any  other  but  a  negative  reply  to 
that  question  may  reasonably  be  returned. 
We  are  of  the  opinloii  rather  that  the  sec- 
tlnn  involves  only  a  condition  to  which  all 


litigants,  indndlng  the  state  itself,  must  con- 
form to  entitle  them,  after  they  have  com- 
menced an  action,  to  proceed  further  with 
the  prosecution  thereof.  The  provisions  of  the 
section,  in  other  words.  Involve  merely  a  mat- 
ter of  procedure — that  is  the  regulation  of 
the  conduct  of  the  parties  plaintiff  with  re- 
spect to  actions  after  the  commencement 
thereof  for  the  same  reason  or  purpose  wMch 
is  at  the  bottom  of  many  other  provisions  of 
the  code  as  to  procedure,  to  wit,  to  facilitate 
or  bring  about  a  final  or  as  speedy  a  dispo- 
sition of  the  litigation  as  possible  or  as  is 
deemed  by  the  Legislature  to  be  consistent 
with  the  rights,  not  alone  of  the  plaintiff, 
but  also  of  the  adversary  party  or  parties, 
and  also  to  clear  cotirt  calendars  of  cases  aa 
expeditiously  as  possible,  thus  and  thereby 
preventing  an  accumulation  upon  such  cal- 
endars of  actions  in  which,  by  reason  of  long 
delays  in  their  prosecution,  it  may  become 
difficult,  if  not  in  some  Instances  impossible, 
to  adjudicate  the  issues  according  to  the 
real  merits  or  justice  of  such  causes.  In- 
deed, the  terms  of  the  section  are,  in  their 
nature  and  purpose,  analogous  to  the  provi- 
sions of  the  Code  of  Civil  Procedure  which 
prescribe  a  time  limit  within  which  a  bill  of 
exceptions,  or  a  notice  of  appeal,  or  a  notice 
of  intention  to  move  for  a  new  trial,  or  pe- 
tition for  a  hearing  in  the  Supreme  Court 
after  a  cause  has  been  heard  and  decided  by 
a  District  Court  of  Appeal,  must  be  filed.  It 
surely  will  not  be  contended  by  counsel  for 
the  state  that  these  last-mentioned  provisions 
are  not  alike  applicable  to  the  state,  as  a 
litigant,  as  to  private  individuals  likevrise 
invoking  the  power  or  aid  of  the  courts  or 
who  are  compelled  to  appear  therein  to  ccm- 
test  rights  asserted  against  them. 

The  above  view  or  construction  of  section 
681a  is  sound  in  principle  and  in  harmony 
with  reason,  in  confirmation  of  which  prop- 
osition we  need  go  no  fnrther  for  an  example 
than  the  case  now  before  us,  involving,  as  it 
does,  an  action  which  impeaches  the  title  of 
the  respondent  to  the  lands  in  question.  The 
effect  of  an  action  brought  in  the  courts  to 
determine  the  ownership  of  or  title  to  real 
property  is  in  a  measure  to  put  a  cloud  upon 
the  title  to  such  property,  which  will  exist 
during  the  pendency  of  Qie  action  or  until 
the  latter  is  entirely  disposed  of.  It  ttius 
can  readily  be  perceived  that  if  the  state, 
in  such  a  case,  may  postpone,  m  iaflnitum,  the 
issuance  or  the  service  and  return  of  sum- 
mons, the  defendant,  who  may  have  a  mtel- 
torious  defense  to  the  action — ^who  indeed, 
may  be  able  to  show  an  impregnable  title  to 
the  land  in  dispute — would  not  be  able  to  ali- 
enate or  transfer  the  property  during  the 
pendency  of  the  action,  for  no  one  would  pur- 
chase property  the  title  to  which  thus  stands 
challenged.  The  defendant  would  not,  under 
such  a  condition  as  to  the  title  to  his  prop- 
erty, enjoy  that  unrestricted  dominion  over 
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the  property  whidi  would  enable  him  to  do .  Icy  with  respect  to  a  particular  subject  of 


with  it  as  he  pleased.  Indeed,  the  effect  of 
the  pendency  of  such  an  action,  in  almost  all 
Instances,  would  probably  be  to  prevent  the 
permanMit  Improvement  of  the  property  and 
the  full  use  of  it  for  the  purposes  to  which 
It  may  be  peculiarly  adapted,  and  the  policy 
of  the  state  is,  of  course,  that  its  public 
lands  shall  be  disposed  of  to  private  individ- 
uals so  that  they  may  be  utilized  to  the  high- 
est advantage  to  which  they  can  be  put,  and 
thereby  enhance  the  general  welfare  of  the 
dtlaena  and  consequently  the  general  pros- 
perity of  the  state. 

We  do  not  believe  that  the  Legislature  in- 
tended that  any  such  situation  should  arise 
with  r^pect  to  litigation  Inaugurated  by  the 
state  for  the  purpose  of  determining  whether 
title  to  its  lands  has  been  legally. acquired  by 
those  who  have  at  least  a  color  of  title  to 
sndi  lands  or  a  paper  title  upon  its  face  per- 
fectly valid.  In  this  immediate  connection 
we  may  appr(q;>riately  consider  for  a  mo- 
ment the  asseveration  of  the  Attorney  Gen- 
eral that  "it  was  not  the  purpose  or  inten- 
tion of  the  Legislature,  in  adopting  it  [section 
SSla],  that  it  should  bind  the  state." 
..  [7]  It  will  be  observed  that  the  section  is 
in  such  sweeping  language  as  to  admit  of  no 
other  construction  than  that  the  Legislature 
intended  not  to  except  from  Its  operation  tiny 
litigant  or  any  action  by  -  whomsoever  com- 
menced. It  reads:  "Mo  action  heretofore 
or  hereafter  commenced  shall  be  further 
prosecuted,"  etc.  This  means,  ffl  course,  that 
all  actions,  regardless  of  who  the  party 
plaintiff  may  be,  shall  not  be  further  prose- 
cuted, etc.  If  the  question  as  to  the  legisla- 
tive Intent  were  important  in  the  solution  of 
the  problem  herein  submitted,  we  are  pre- 
pared to  say  that  our  construction  of  the 
section  for  the  purpose  of  ascertaining  that 
intent  would  lead  us  to  the  reverse  position 
of  the  Attorney  General  upon  that  proposi- 
tion. The  state  has,  through  its  Legtelatnre, 
bound  itself  in  express  language  to  the  terms 
of  many  of  the  provisions  of  our  statute  of 
limitations,  and  It  is  pn^per  and  Indeed  a 
cardinal  rule  of  statutory  construction  that 
a  imrticniar  provision  of  a  statute  which 
may  be  in  ambiguous  phraseology  should,  to 
get  at  its  purpose  and  intent,  be  read  and 
considered  in  the  light,  not  only  of  other 
provisions  of  legislative  enactments  upon  the 
same  subject,  but  in  view  of  the  le^Iative 
policy  affecting  the  subject  as  established  by 
the  statutory  law  generally.  Thus  viewing 
the  section,  the  conclusion  would  seem  to  be 
reasonable,  if  not  irresistible,  that  had  the 
Legislature  intended  that  the  state  should  be 
exempt  from  the  operation  of  its  terms,  there 
would  have  been  Incorporated  into  the  section 
express  language  or  words  to  that  effect.  To 
be  more  explicit,  we  thus  formulate  the  prop- 
osition now  in  our  minds:  That,  where  the 
liegislature  has  established  a  particular  pol- 


legislative  cognizance,  which  policy  is  in  der- 
ogation of  that  of  the  rule  of  the  common 
law,  all  the  law  or  sections  of  the  Code  bear- 
ing upon  or  i>ertalning  to  that  particular 
subject  should  be  read  and  considered  to- 
gether, or  as  a  whole,  or  by  the  light  of  each 
other,  if  the  language  of  any  one  section  or 
part  of  the  law  is  so  dubious  or  uncertain 
as  to  render  its  meaning  or  the  legislative 
intent  at  the  bottom  of  it  lacking  in  clear- 
ness and  certainty.  Of  course,  the  proposi- 
tion here  suggested  merely  goes  to  the  ques- 
tion of  the  Intention  of  the  Legislature,  and 
would  be  wholly  without  force  or  merit,  if  the 
state  were  not  in  any  case  made  by  express 
leglslativA  mandate  subject  to  or  bound  by 
the  statute  of  limitations.  But,  in  consider- 
ing the  nature  or  purpose  of  a  statute  such 
as  the  one  with  which  we  are  here  dealing, 
the  question  of  the  intention  of  the  Legisla- 
ture in  enacting  it  Is  not  controlling,  or.  In- 
deed, of  very  great  importance.  The  legal 
nature  of  the  condition  or  restriction  pre- 
scribed by  the  statute  as  affecting  the  pri- 
mary right  or  the  remedy  to  enforce  such 
right  is  the  all-controlling  factor  in  deter- 
mining the  legal  nature  of  the  disabilities 
which  the  statute  Imposes  upon  litigants. 
We  therefore  fall  back  and  wholly  rely  upon 
the  proposition  first  above  declared  that  the 
section  merely  Involves  a  matter  of  proce- 
dure as  to  the  conduct  of  an  action  after  it 
has  beoi  commenced. 

[H  That  the  state,  when  It  voluntarily  be- 
comes a  suitor  In  its  courts  and  so  brings  an 
action  for  relief  of  any  character,  is  subject 
to  or  boxmd  by  the  same  rules  of  procedure 
or  practice  as  to  the  prosecution  of  such  ac- 
tions as  govern  and  apply  to  litigants  suing 
in  their  individual  capacities,  is  well  settled. 

In  Ck>mmonwealth,  etc.,  v.  Helm,  163  Ky.€9, 
75, 178  S.  W.  389,  392,  it  is  said: 

"It  may  be  also  confidently  affirmed  that, 
when  the  commonwealth  comes .  into  court  to 
prosecute  a  suit,  it  occupies,  in  the  absence  of 
some  controlling  statute  on  the  subject,  the  at- 
titude of  any  other  litigant,  and  is  subject  to 
the  same  rales  of  practice  and  procedure." 

See,  also,  Moore  v.  Tate,  87  Tenn.  725, 11 
S.  W.  936, 10  Am.  St.  Viep.  712,  715;  State  v. 
Holgate,  107  Minn.  71,  119  N.  W.  792,  793; 
Port  Royal,  etc.,  Co.  v.  South  Carolina  (0.  C.) 
60  Fed.  652,  663 ;  State  v.  Zanco's  Heirs,  18 
Tex.  Civ.  App.  127,  44  S.  W.  627,  629;  State 
V.  Pinckney,  22  S.  C.  484,  488;  State  v.  Pac 
Ouano  Co.,  28  S.  C.  60,  74. 

In  State  v.  Board  of  Commissioners,  101 
Ind.  69,  74,  it  is  said: 

"Not  having  taken  an  appeal  from  either  of 
the  former  adjudications  of  its  claim  within 
the  time  limited  by  law,  the  state  of  Indiana, 
like  any  other  claimant,  must  be  held,  we  think, 
to  be  concluded  and  bound  by  such  former  judg- 
ments. When  the  state  becomes  a  snitor  in  any 
of  the  courts  it  is  as  much  bound  by  the  laws 
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of  the  land,  fay  the  rales  of  pleading  and  prae- 
tice,  and  by  the  deciaiona  and  jadgmenta  of  the 
courta,  inferior  pr  superior,  aa  any  other  suit- 
or." 

The  Sapreme  Conrt  of  tbe  United  States,  in 
Louisiana  ▼.  Jumel,  107  U.  S.  728,  2  Sup.  Ct 
128,  27  li.  Bd.  448,  stated  the  principle  as 
follows: 

"When  a  state  aubmita  itself,  without  reser- 
vation, to  the  jurisdiction  of  a  court  in  a  par- 
ticular case,  that  jurisdiction  may  be  naed  to 
give  full  effect  to  what  the  trtate  has  by  its  act 
of  submission  allowed  to  be  done." 

WUle  expressing  no  definite  opinion  on  the 
question,  the  appellate  court  of  the  First 
district.  In  Anderson  t.  Xawa,  25  C3al.  App. 
151,  167,  148. Pac.  665,  668,  seemed  to  be  in 
very  much  doubt  as  to  the  soundness  of  tbe 
contention  in  that  case  that  the  section  in 
question  does  not  apply  as  well  to  the  state 
as  to  other  suitors.  Note  the  lang^uage  of 
the  opinion  ther^n: 

"It  is  insisted  that  the  action  was  institnted 
by  the  plaintiff  upon  behalf  of  the  state  In  its 
soTereign  capacity,  and  that,  inasmuch  as  laches 
as  a  matter  of  law  eaiteot  ordinarily  be  imputed 
to  the  state,  the  motion  to  dismiss  should  have 
been  denied  for  that  reason  alone.  We  are  not 
prepared  to  say  that  the  general  rule  ht  this 
behalf  would  operate  to  excuse  an  unreasonable 
delay  in  tbe  service  of  summons,  in  an  action 
institnted  by  the  state  in  its  sovereign  capacity, 
for  the  purpose  of  asserting  a  public  right  or 
protecting  a  public  Interest;  but  we  are  satis- 
fied that  the  present  action  does  not  involve  in 
the  slightest  degree  any  such  capacity,  rii^t, 
or  interest" 

Tbe  Supreme  Court  denied  a  bearing  In 
that  case  without  comment. 

In  bis  reply  brief  the  Attorney  Oeneral  de- 
clares : 

"The  question  in  this  case  is  not,  as  annoVQC- 
ed  by  respondent,  whether  the  state  may  pro- 
claim that  rules  of  procedure  do  not  apply  to  it, 
but  rather  the  question  before  this  conrt  is: 
Can  the  state  be  held  liable  for  tbe  negligence 
of  its  agents,  l>ecause  those  agents  failed  to 
comply  with  rules  of  procedure  relating  to  the 
time  within  whfch  acts  must  be  done?" 

But  as  has  already  been  indicated  herein, 
tbe  real  question  here  is  not  whether  the 
state  may  be  bound  by  the  negligence  of  its 
agents,  but  whether  the  state,  having  coip- 
menced  an  action  to  enforce  a  claimed  right 
against  a  ciQzen,  may  unreasonably  postpone 
bringing  it  to  issue  and  a  final  disposition 
according  to  the  procedure  prescribed  by.  the 
law.  Of  course,  every  litigant  who  has  com- 
mitted his  case  to  the  care  of  a  lawyer  must 
suffer  from  the  negligence  or  default  of  his 
attorney  in  complying  with  procedural  rules 
required  to  be  observed  to  preserve  the  rights 
of  parties  in  actions  pending  before  the 
courts,  but  the  negligence  of  an  attorney  in 
tbe  management  of  a  ease  In  court  whereby 


bis  client  suffers  some  Ioh  or  Injuir  la  imput- 
able to  the  client  himself,  dnce  the  legal  re- 
lation existing  betwe^i  client  and  attorney  Is 
that  of  a  principal  and  agent  No  less  is  true 
of  tbe  legal  relatlonship  existing  between  tbe 
state  and  its  attorney,  and,  while  it  may  be 
that  there  la  negligence  Involved  in  the  omlB- 
sion  of  the  state's  attorney  to  proceed  witti 
the  prosecution  of  this  case  according  to  tbe 
diligence  or  requirements  pointed  out  by  tbe 
statute  in  question,  we  can  see  no  less  reason 
for  holding  that  such  ngUgenoe  or  default  is 
not  to  be  Imptated  to  the  state  itself  than 
that  similar  negligence  or  default  by  an  at- 
torney representing  a'  private  suitor  in  a 
pending  action  Aould  not  be  imputed  to  tbe 
latter.  But,  be  that  as  it  may,  the  'simple 
question  here  is,  as  stated,  whether  the  state 
is  or  is  not  bound  by  a  matter  of  procedure 
or  practice  in  the  conduct  of  litigation  insti- 
tuted by  it  after  it  has  commenced  an  action 
In  cotvt  to  enforce  some  right,  and,  as  above 
indicated,  our  conclusion  is  that  it  Is. 

The  Attorney  General,  in  support  of  bis  ix>- 
sitlon  on  this  appeal,  cites  a  large  number  of 
cases,  of  which  we  need  name  the  following 
only:  Vrooman  t.  LI  Po  Tal,  113  Oal.  803, 
306,  45  Pac  470;  White  v.  Superior  Court, 
126  CaL  246,  68  Pan.  460;  Buss  &  Sons  ▼. 
Oricfaton,  117  Oal.  695,  49  Paci  1043;  People 
V.  Mdone,  73  Oal.  674.  16  Pac  294;  Whltta- 
ker  V.  Tuolumne  Co.,  96  Cal.  lOOi,  SO  Pac 
1016;  Skelly  v.  School  Dlst,  103  Cal.  6B2,  37 
Pac  643. 

We  have  ft>und  Dothlng  In  those  cases 
wbldi  has  led  ns  from  tbe  conclusloa  above 
indicated.  None  of  tbe  cases  named  is  di- 
rectly in  point  here  nor  is  any  sucb  claim 
made  by  tbe  Attorney  OeneraL  Host  of  tbem 
merely  declare  tbe  following  rules:  Hiat 
there  is  no  presumption  tbat  tbe  state  is 
barred,  and  therefore  that  the  statute  of 
UmltatlQns  must  be  construed,  if  possible,  so 
as  not  to  apply  to  tbe  state ;  that  the  state 
is  not  bound  by  a  statute  of  limitatimis  un- 
leas  there  are  words  in  the  statute  or  sosw 
other  statute  clearly  making  tbe  state  sub- 
ject to  the  limitations  prescribed  by  the  stat- 
ute; that  the  state  is  not  bound  by  general 
words  of  a  statute  which  would  <q>erate  to 
establish  a  right  of  action  against  it;  tbat 
"the  state  is  not  bound  by-  general  words  in 
tbe  Political  Code  up<m  the  subject  of  taxa- 
tion, which  would  operate  to  trench  npoo  its 
sovereign  rights,  injuriously  affect  its  ca- 
pacity to  perform  its  functions,  or  establish 
a  right  of  action  against  it"  BeclamaticMi 
Dist.  No.  651  V.  County  of  Sacrameato,  134 
Cal.  477,  66  Pac.  668.  The  principles  thus 
stated  are  well  established  end  have  never 
been  gainsaid ;  but  they  have  no  appllcatloD 
to  tbe  present  case,  either  directly  w  by 
analogy.  As  we  have  above  tried  to  show, 
we  are  here  dealing,  not  with  a  statute  of 
limitations  in  the  strict  legal  sense  in  wblcb 
such  a  statute  is  juridically  understood,  bat 
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with  a  statnte  whose  main  or  cental  object 
is  to  require  all  litigants,  atter  commencing 
actions  against  otheni  to  establish  judicially 
some  right  to  which  they  daim  to  be  entitled 
as  against  thoee  they  have  proceeded  against, 
to  press  the  actions  to  issue  and  trial  with 
reasonable  and  proper  dlllsence,  and  tlUs  be- 
canse  it  is  In  the  Interest  ot  Justice  to  do  sa 
We  conclude  that  the  order  appealed  from 
should  be  affirmed;   and  it  is  so  ordered. 

We  concur:  NICOL,  Presiding  Judge,  pro 
tem.;  BUHNBTT,  J. 


(48  Cal.  App.  796) 

PEOPLE  V.  KINGS  COUNTY  DEVELOP- 
MENt  CO.  (Civ.  2144.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   June  5,  1920.    Hearing  Denied 
by  Supreme  Court  Aug.  2, 1920.) 

Appeal  from  Superior  Court,  Kings  County; 
M.  Ii.  Short,  Judge. 

Action  by  the  People  of  the  State  of  Califor* 
nia  against  the  ^ngs  County  Development 
Company.  From  order  dismissing  action, 
plaintiff  appeals;    Affirmed. 

U.  S.-  Webb,  Atty.  Oen.,  John  T.  Jones,  and 
C.  F.  Culver,  both  of  hoa  Angeles,  B.  Justin 
Miller,  of  Hanford,  and  Wheatoa  A.  Oray,  of 
Ijos  Angeles,  for  the  People. 

T.  T.  C.  Gregory  and  D.  Hadsell,  both  of  San 
Francisco,  and  Gibson,  Dunn  &  Crutcher,  of 
Los  Angeles,  for  respondent. 

PRR  CURIAM.  This  is  a  companion  ease  to 
dvil  No.  2142,  191  Pac.  1004,  between  the  same 
parties,  this  day  decided..  The  patents  herein 
were  issued  on  December  22  and  December  30, 
1904,  the  action  was  begun  December  17,  1914, 
summons  was  issued  June  14,  1916,  and  was 
served  September  10,  1918. 

For  the  reasons  stated  in  our  opinion  in  dvIl 
No.  2142  the  order  appealed  from  is  affirmed. 


(48  ObI.  App.  my 

EATON  V.  YOUNT.     (Civ.  •3202.) 

(District  Court  of  Appeal,  Second  DistHct,  Di- 
vision 2,  California.  June  IS,  1920.  Hear- 
ing Denied  by  Supreme  Court  Aug.  16, 1920.) 

1.  Brokars  «=94S(I)— Brokafs  agraament  for 
sale  of  real  estate  must  be  in  writing. 

A  broker  employed  by  a  stockholder  of  a 
corporation  to  sell  corporate  property  is  not 
entitled  to  recover  on  an  oral  contract  of  em- 
ployment in  view  of  Civ.  C!ode,  {  1624,  subd.  6, 
providing  such  agreements  or  a  memorandum 
thereof  must  be  in  writing. 

2.  Brokers  «=»43(l)— A  persan  aotlni  only  in 
one  transaotion  held  to  be  a  broker  within 
statute  requiring  written  oontraots. 

A  person  whose  business  is  to  bring  buyer 
and  seller  together,  though  be  act  as  such  in 
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but  a  single  transaction,  is  a  "broker"  within 
CSV.  Code,-(  1624,  subd.  6,  requiring  broker's 
contracts  to  sell  real  estate  or  some  memo- 
randum thereof  to  be  in  writing. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Broker.] 

3.  Brokars  «s943(l)<-Broker'a  eoatraet  with 
offlosr  and  stookhoMer  of  oorporate  owner 
must  be  In  writing. 

Civ.  CJode,  i  1624,  subd.  6,  requlruig  bro- 
ker's agreement  for  sale  of  real  property  to 
be  in  writing,  is  spplicable  whether  made  with 
the  owner  or  with  an  officer  and  stockholder 
of  a  corporation  owner. 

4.  Brokers  4s»43(l)-«tookholilor  held  not  lia. 
Me  for  oommisslon  on  parol  agreement  for 
sale  of  oorporation's  land  on  theory  of  ad- 
vantage to  bin. 

A  stockholder  owning  a  large  part  of  a 
corporation's  stock  is  not  liable  for  broker's 
commission  on  his  agreement  for  sale  of  the 
corporation's  land,  which  was  invalid  because 
resting  in  parol,  in  contravention  of  Civ.  Code, 
i  1624,  on  the  theory  that  it  was  an  agreement 
hetween  him  and  the  broker  to  share  an  ad- 
vantaije  where  there  was  no  evidence  that  the 
land  was  not, worth  the  selling  price,  though 
the  purchaser's  first  payment  was  forfeited  to 
the  stockholder's  advantage,  since  plaintiff's 
rights  were  based  on  facte  existing  when  mak- 
ing the  broker's  agreement  or  at  least  not 
later  than  purchaser's  first  payment. 

Appeal  from  Superior  Court,  Los  Angeles 
(bounty;  L.  H.  Valtatlne,  Judge. 

Action  by  Annette  Eaton  against  Samuet 
E.  Tount.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

F.  R.  McNamee  and  Leo  A.  McNamee,  both 
of  Los  Angeles,  for  appellant. 

Lewis  Cruickshank  and  Vincent  B.  Vangb- 
an,  both  of  Los  Angles,  for  respondent 

FINLATSON,  P.  J.  This  Is  an  action  to 
recover  upon  an  oral  contract  for  services 
In  the  sale  of  real  estate — certain  mining 
properties  owned  by  the  Boss  Gold  Mining 
Company,  a  corporation.  Plaintiff  recovered 
judgment  for  ^,000,  and  defendant  appeals. 

Defendant,  who  was  president  of  the  Boss 
Gold  Mining  Company,  the  owner  of  the 
property,  held  and  owned  a  little  less  than 
three-eighths  of  all  the  stock  issued  by  that 
corporation.  According  to  the  findings  of  the 
trial  court,  defendant  entered  Into  an  agree- 
ment with  plaintiff  whereby  it  was  agreed 
that,  if  plaintiff  would  procure  a  person  or 
persons  to  enter  into  a  contract  with  the 
Boss  Gold  Mining  Company  to  purchase  its 
real  property  for  the  sum  of  ?150,000,  and 
su(4i  person  or  persons  would  make  a  first 
payment  of  $50,000  on  account  of  the  pur- 
chase price,  defendant  would  pay  plaintiff, 
in  consideration  of  her  services,  10  per  cent 
of  such  purchase  price,  her  services  to  be 
paid  for  as  and  when  paymente  should  be 
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made  by  such  person  or  persons:  The  lower 
court  further  found  that,  under'  and  pur- 
suant to  the  terms  of  the  agreement  between 
plaintiff  and  defendant,  the  former  did  pro- 
cure a  person  or  persons  who  entered  Into 
a  contract  with  the  Boss  Gold  Mining  Com- 
pany for  the  purchase  of  Its  real  projK^rty 
at  the  price  and  on  the  terms  aforemen- 
tioned ;  that  said  person  or  persons  paid  the 
Boss  Gold  Mining  Company  the  sum  of 
$50,000  as  first  payment  on  acconnt  of  the 
agreed  purchase  price;  and  that  thereupon, 
and  under  and  by  virtue  of  the  terms  of  the 
agreement  between  plaintiff  and  defendant, 
there  became  due  plaintiff  from  defendant  a 
sum  equal  to  10  per  cent  of  such  first  pay- 
ment, namely,  $5,000. 

Defendant,  In  his  answer,  denied  that  he 
ever  made  any  contract  with  plaintiff  to  pro- 
cure a  purchaser  for  the  property  of  his  cor- 
poration. The  only  contract  with  defendant 
that  plaintiff  sought  to  prove  at  the  trial 
was  an  oral  contract  of  employment.  De- 
fendant objected  to  the  evidence  on  the 
ground  that  the  sixth  sul>divlslon  of  section 
1624  of  the  Civil  Code  requires  such  con- 
tract, or  some  note  or  memorandum  thereof, 
to  be  In  writing  and  subscribe^  by  the  par- 
ty to  be  charged,  or  by  his  agent  The 
court,  subject  to  defendant's  objection,  re- 
ceived evidence  of  the  oral  contract,  and  gave 
judgment  for  plaintiff,  as  already  stated. 

[1-3]  It  is  clear  to  our  minds  that  respond- 
ent was  not  entitled  to  recover  on  the  oral 
contract  of  employment  Section  1624  of 
the  Civil  Code  provides  In  express  terms 
that  "an  agreement  authorizing  or  employ- 
ing an  agent  or  broker  to  purchase  or  sell 
real  estate  for  compensation  or  a  commis- 
sion" is  "Invalid,  unless  the  same,  or  some 
note  or  memorandum  thereof,  is  in  writing 
and  subscribed  by  the  party  to  be  charged, 
or  by  his  agent."  The  oral  agreement  tes- 
tified to  by  plaintiff  and  her  witnesses  was 
clearly  within  the  terms  of  this  Code  sec- 
tion. The  agreement  If  Its  terms  were  as 
testified  to  by  plaintiff  and  her  witnesses, 
was  "an  agreement  •  ♦'  •  ^uploying" 
plaintiff  "as  agent  or  broker  to  •  •  • 
sell  real  estate  for  compensatlcm  or  a  com- 
mission." Within  the  meaning  of  this  Code 
provision,  a  person  whose  business  it  is  to 
bring  buyer  and  seller  together  is  a  "broker," 
though  he  act  as  such  in  but  the  single  trans- 
action. Stout  V.  Humphrey,  69  N.  J.  Law, 
436.^  "The  duty  asstuned  by  a  broker  is  to 
bring  the  minds  of  the  buyer  and  seller  to 
an  agreement  for  a  sale,  and  the  price  and 
terms  on  which  It  Is  to  be  made."  Shanklin 
V.  HaU,  100  Cal.  29,  34  Pac.  637.  And  that 
is  precisely  what  plaintiff  was  employed  to 
do,  and  precisely  what  she  asserted  she  did 
do.  Under  the  terms  of  the  agreement,  as 
testified  to  by  plaintiff  and  her  witnesses, 
"the  party  to  be  charged"  was  the  defendant 
here,  a  stodcholder  in  and  president  of  the 
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coritoratlon  that  was  seliing  the  property. 
Defendant  had  no  authority  from  the  owner, 
written  or  oral,  to  sell  the  property. 

The  theory  advanced  by  respondent  to  sus- 
tain her  asserted  right  to  a  recovery  on  de- 
fendant's oral  agreement  employing  her  to 
sell  real  estate  owned  by  the  Boss  Gold  Min- 
ing Company  is  that  section  1624  is  designed 
for  the  protection  of  "owners"  only,  and  that 
moreover,  because  defendant  owned  stock  In 
the  corporation  he  necessarily  benefited  by 
the  sale  and  by  plaintiff's  services,  and  there- 
fore plaintiff  is  entitled  to  recover  under 
the  rule  enunciated  In  a  line  of  cases  where- 
in it  is  held.  In  substance,  that  an  oral  agree- 
ment by  one  person  to  share  with  another  his 
advantage  on  a. sale  of  real  estate  Is  a  valid 
agreement.  We  can  find  no  merit  whatever 
in  this  argument 

To  support  her  dalm  that  she  can  recover 
for  her  services  under  the  oral  agreement  be- 
cause the  property  was  owned,  not  by  appel- 
lant but  by  the  Boas.  Gold  Mining  Company, 
respondent  seizes  upon  tliat  portion  of  the 
(^$ni<Hi  in  Gorham  v.  Heiman,  90  Gat  3S8,  27 
Pac.  289,  where  it  is  said  that  aulMlivlsion 
6  of  section  1624  was  "designed  to  protect 
owners  of  real  estate  against  unfounded 
claims '  of  brokers."  This  language  of  the 
opinion  in  the  Gorham  Case,  wrenched  from 
its  context  to  support  respondent's  theory, 
was  never  Intended  to  put  without  the  pale 
of  the  statute  of  frauds  one  who,  tfaoagh  the 
"party  to  be  charged,"  does  not  happen  to 
be  the  owner.  The  language  of  the  Code  is 
that  the  agreement  Is  Invalid  unless  it  or 
some  note  or  memorandum  thereof,  be  In 
writing,  "and  subscribed  by  the  parl7  to  be 
charged,  or  by  his  agent"  As  said  in  Aldls 
V.  Schleicher,  9  Cal.  App.  373,  99  Pac.  526, 
the  section  is  "equally  applicable  to  any 
contract  whereby  one,  whether  owner  or  not 
employs  another  to  effect  a  sale  of  real  es- 
tate and  agrees  imcondltionally  to  pay  a 
stipulated  sum  for  the  performance  of  snch 
services."  This  emphatic  and  terse  statement 
of  the  law  has  never  been  questioned  in  any 
of  the  many  later  decisions  dealing  with  ttaia 
Code  provision,  and  to  it  we  give  onr  un- 
qualified approval. 

[4]  Equally  without  merit  is  the  contention 
that,  because  appellant  owns  almost  three- 
eighths  of  all  the  stock  issued  by  the  Boss 
Gold  Mining  Company,  he  necessarily  was 
benefited  by  the  sale,  and  therefore  resptmd- 
ent  is  entitled  to  her  judgment  for  $S,00O. 
In  the  brief  filed  in  her  behalf,  respondent 
says  that  the  instruction  given  In  Jenkins 
V.  Locke-Paddon  Co.,  80  Cal.  App.  56,  157 
Pac.  538,  "clearly  enunciates  plaintiff's  the- 
ory." The  instruction  given  in  that  case,  and 
to  which  respondent  refers  when  she  says 
it  clearly  enunciates  her  theory,  was  as  fol- 
lows: 

"Ton  are  further  instructed  that  wliile  a  par«d 
agreement  by  the  owner  of  real  property  to  {lay 
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an  agent  a  commission  for  the  sale  of  real  prop- 
erty is  not  TBlid  because  it  rests  in  parol,  nev- 
ertheless an  agreement  by  one  person  to  share 
his  advantage  on  a  sale  of  real  estate  with  an- 
other persmi,  though  not  in  writing,  is  valid; 
and  if  yon  find  that  some  advantage  was  to  be 
derived  to  this  defendant  from  the  exchange, 
and  that  the  defendant  ioa*  to  than  its  advan- 
tage toith  platntiff,  and  that  plaintiff  consum- 
mated the  exchange,  and  that  defendant  actually 
received  some  advantage  from  tiie  exchange,  the 
verdict  should  be' for  the  plaintifl."  (The  ital- 
ics are  ours.) 

There  are  at  least  two  reasons  why  the 
doctrine  enunciated  in  this  Instmctlon  does 
not  aid  respondent  here: 

(1)  There  is  no  evidence  that  a  consumma- 
tion of  the  sale  of  the  property  of  the  Boss 
Gold  Mining  Company,  as  ccmtemplated  by 
the  agreement  Jbetween  it  and  the  persons 
whom  respondent  produced  as  purchasers, 
would  have  benefited  appellant  in  any  wise 
or  to  any  extent,  even  though  he  did  own 
a  large  block  of  the  stock  of  that  corpora- 
tion. Respondent  assimies  that  because 
$50,000  was  paid  to  the  corporation  on  the 
sale  of  its  property,  appellant,  merely  be- 
cause he  was  a  stockholder,  necessarily  was 
enriched  by  the  payment  In  an  amount  equal 
to  $17,000.  It  is  true  that  the  purchasers, 
after  making  the  first  payment,  refused  to 
go  on  with  the  sale,  and  that,  under  the 
tgirms  of  their  contract  with  the  mining 
company,  they  forfeited  all  of  this  first  pay- 
ment of  ${io,000.  But  respondent's  rights 
are  to  be  determined  from  the  facts  existing 
at  the  time  when  the  oral  agreement  of  em- 
ploymoit  was  made,  or  at  any  rate  from  the 
facts  existing  at  a  time  not  later  than  the 
payment  of  the  $50,000,  at  which  time,  if 
ever,  she  became  entitled  to  the  commission 
of  $5,000.  Her  claim  here  is  that  there  was 
an  executed  contract  of  sale  for  $150,000, 
binding  upon  both  vendor  and  vendees.  Had 
the  contract  of  sale  been  fully"  performed,  as 
contemplated  when  it  was  executed,  the  pur- 
chasers would  have  received  the  mining  prop- 
erties and  the  corporation  the  $150,000.  But 
there  is  no  evidence  that  the  properties 
that  the  mining  company  contracted  to  sell 
were  not  worth  all  of  the  selling  price — 
$150,000.  Had  the  properties  been  worth 
that  sum  or  more,  as  is  quite  possible, 
and  had  the  sale  gone  throdgh,  appellant 
would  not  have  been  enriched  merely  be- 
cause the  corporation  In  which  he  happened 
to  hold  stock  bad  $160,000  in  Ite  treasury  In 


lien  of  valuable  mining  properties  the  title 
to  which  it  bad  conveyed. 

(2)  In  the  second:  place,  and  this  is  a  de- 
cisive answer  to  respondent's  contention,  ttae 
contract  of  employment,  as  testified  to  by 
respondent  and  her  witnesses,  was  an  agree- 
ment to  pay,  as  compensation  or  commission, 
a  definite  sum  of  money,  namely,  $15,000, 
or  ten  per  cent  of  the  selling  price.  It  was 
not  an  agreement  to  share  any  advantage 
that,  as  a  result  of  an  advantageous  sale, 
might  Indirectly  accrue  to  appellant  as  a 
stockholder  In  the  vendor  corporation. 

In  Sellers  v.  Solway  Land  Co.,  31  Cal. 
App.  259,  160  Pac.  175,  the  court  enumerates 
three  classes  of  contracts  wherein  one  who 
employs  or  receives  the  co-operation  of  an- 
other to  sell  real  estate  is  liable  though  the 
contract  be  oraL  The  first  class  comprises 
eases  where  the  agreement  is  purely  and 
simply  one  of  partnership;  the  second  com- 
prises cases  where  the  agreement  is  to  divide 
between  4he  parties  thereto,  either  equally 
or  In  a  stated  pr<q>ortiai,  the  commission  or 
compensation  to  be  received  by  one  of  them 
from  the  owner  of  the  land  to  be  sold ;  and 
the  third  class  consists  of  cases  in  wMcb  one 
of  the  parties  to  the  oral  agreement,  having  a 
valid  contract  with  ttie  owner  to  sell  the 
property,  has  agreed  wltb  the  other  party  to 
pay  him  for  his  services  either  in  procuring 
a  buyer  or  in  assisting  toward  that  end.  The 
instant  case  does  not  fall  within  any  of  these 
three  classes.  There  was  no  partnership  be- 
tween plaintiff  and  defendant;  there  was 
no  agreement  between  tbem  to  divide  any 
commission  or  compensation  to  be  received 
by  defendant  from  the  owner,  or  to  divide 
or  share  any  advantage  of  any  kind  that 
might  accrue  to  defendant  as  a  result  of  the 
sale;  and  defendant  had  no  valid  and  en- 
forceable contract  with  the  owner. 

Our  conclusion  la  that  respondent's  oral 
agreement  to  find  a  purchaser  is  not  within 
any  of  tbe  recognized  exceptions  to  tbe  rule 
that  "an  agreement  authorizing  or  onploylng 
an  agent  or  broker  to  purchase  or  sell  real 
estate  for  compensation  or  a  commission"' 
Is  "invalid,  iinless  the  same,  or  some  note  or 
memorandum  thereof.  Is  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his 
agent" 

Judgment  reversed. 

We  concnr:  THOMAS,  J.;  WHLLER,  9> 


Digitized  by 


Google 


1013 


191  PAOIFIO  BEPOBTBB 


(GaL 


(47  Cai.  App.  730) 

PEOPLE  ex  rel.  BRADFORD,  DIst  Atty^  v. 
QODDARD.    (Civ.  2136,  Sao.  2810.) 

(District  Ourt  of  Appeal,  Third  District,  Cal- 
ifornia. May  25,  1920.  Opinion  of  Supreme 
Coort  in  Banlc,  Denyinc  Hearing,  July  26, 
1920.) 

1.  Evidenoa  €=387— Presumption  of  oontlnna- 
tion  of  condition  may  be  overoome  by  other 
evidence. 

The  presumption  that  a  thing  once  proved 
to  exist  continues  as  long  as  is  usual  with  things 
of  that  nature  (Code  Civ.  Proc.  {  1963,  subd. 
32)  is  a  mere  rule  of  evidence,  and  will  stand 
as  evidence,  where  applicable,  only  where  it 
is  not  overcome  by  other  evidence. 

2.  Evidence  «=389— Presumption  that  Immoral 
acts  continued  held  overcome.' 

In  an  action  under  the  Red  Light  Abate- 
ment Act,  the  presumption,  under  Code  Civ. 
Proc.  {  1963,  subd.  32,  that  Immoral  acts  testi- 
fied to  were  continued  until  the  time  of  the  com- 
mencement of  the  action  held  overcome  by  evi- 
dence that  the  persons  having  committed  sndi 
immoral  acts  were  evicted  prior  to  the  com- 
mencement of  the  action,  especially  in  view  of 
subdivision  33  of  such  section,  and  the  fact 
that  the  nuisance  con8tit,uted  a  crime  under 
Pen.  Code,  i  872. 

3.  Nuisance  «s>65— Disorderly  house  held  not 
nuisance. 

A  disorderly  house  did  not  continue  to  be  a 
nuisance  under  the  Red  Light  Abatement  Act, 
after  the  eviction  of  the  immoral  tenants,  mere- 
ly because  the  furniture  used  by  each  tenants 
was  not  removed. 

4.  Trial  «s>4(i4(2)— FIndlny  that  building  was 
nnlsance  a  mere  conclnslon  of  law. 

A  finding,  in  an  action  under  the  Red  Light 
Abatement  Act,  that  the  building  "now  is  a 
nuicance"  was  a  mere  conclusion  of  law,  and 
not  a  finding  of  fact. 

5.  Nuisance  €=s>84— Conoiuslon  that  building 
was  nuisance  net  supported  by  flndlng. 

A  condusion  of  law,  iu'  an  action  under  the 
Red  Light  Abatement  Act,  that  the  building 
"now  is  a  nuisance,"  was  not  supported  by  a 
finding  that  the  building  was  on  and  prior  to  a 
certain  day  used  for  purpose  of  lewdness,  etc. 

6.  Trial  «=939S— Cannat  be  based  «ii  liiMnsist- 
ent  finding. 

Where  there  are  inconsistent  findings  on  a 
particular  ultimate  fact,  a  judgment  or  decree 
predicated  upon  such  fact  cannot  be  upheld. 

7.  Nttlsanee  <e=s>84— Want  of  good  faith  held 
aft  established. 

In  an  action  under  the  Red  Light  Abatement 
Act  to  abate  a  nuisance,  a  finding  that  the  own- 
er did  not  act  in  good  faith  in  causing  the  place 
to  be  vacated  and  closed  to  the  immoral  pur- 
pose for  which  it  had  been  previously  used 
prior  to  the  action  held  not  sustained  by  the 
evidence. 

8.  Nuisance  9=>84— Degree  of  proof  etated. 

In  an  action  under  the  Red  Light  Abatement 
Act  to  abate  a  nuisance,  a  finding  of  want  of 


good  .faith  in  vacation  of  premises  prior  to 
the  commencement  of  the  action  should  be  sup- 
ported by  evidence,  dear,  satisfactory,  and  con- 
vincing. 

9.  Nuisance  «=>84->AbatameBt  by  partlee  bars 
aotlon. 
Where  a  nuisance,  to  abate  which  an  ac- 
tion under  the  Bed  light  Abatement  Act  liaa 
been  commenced  has  been  abated  or  suppressed 
by  the  parties  charged  with  maintaining  the 
nuisance,  or  otherwise,  prior  to  the  commence- 
ment of  the  action,  and  the  abatement  ia  not  a 
mere  sham,  the  action  should  be  dismissed. 

Appeal  from  Superlw  Court,  Sacramento 
County;  Charles  O.  Bacdc^  Judge. 

Action  by  the  People  of  the  State  of  Cali- 
fornia, on  tlie  relation  of  Htigh  B.  Biadfrad, 
District  Attorney  of  Sacramento  Comty. 
State  of  California,  under  the  Red  Light 
Abatement  Act,  to  abate  a  nuisance,  allied 
to  be  maintained  on  premises  owned  by  Fan- 
nie  H.  Ooddard.  From  a  Judgment  of  con- 
viction^  the  defendant  appeals.     Reversed. 

R.  Platnauer,  at  Sacramoito,  for  ai^d- 
Utnt. 

Hugh  B.  Bradford,  Dist  Atty.,  of  Sacra- 
mento, in  pro.  per. 

HART,  J.  The  action  was  brought  under 
the  Red  Light  Abatement  Act  (St  1913,  p.  20) 
to  abate  a  nuisance  alleged  to  have  been 
maintained  in  premises  in  the  city  of  Saom- 
mento  owned  by  the  defendant  It  was  de- 
creed that  defendant  be  perpetually  enjoined 
from  conducting  said  premises  "for  the  pnr^ 
pose  of  acts  of  lewdness,  asslgnatian,  and 
prostitution"  and  the  premises  were  ordered 
closed  for  the  period  of  ooe  year.  Defend- 
ant appeals  from  the  judgment 

The  contention  of  appellant  that  the  judg- 
ment la  not  sustained  by  the  findings,  and 
that  the  evidence  is  insufilcient  to  sustain  the 
findings,  may  be  considered  together. 

The  court  found  (finding  3) : 

"Tbat  on,  and  for  a  long  time  prior  to,  the 
13tb  day  of  September,  1917,  said  real  property 
herein  described,  together  with  the  upper  story 
of  the  building  situate  and  erected  thereon, 
was,  during  all  of  said  time,  used  for  tlie  pur- 
pose of  lewdqess,  assignation,  and  prostitution, 
and  the  said  upper  story  of  said  building  was 
and  now  is  a  nuisance  under  the  laws  of  the 
state  of  California.    •    •    • 

"(3)  That  on  or  about  the  17th  day  of  Sep- 
tember, 1917,  said  respondent  was  informed, 
through  a  newspaper,  said  premises  were  being 
used  for  immoral  purposes,  and  she  caused  the 
perscms  so  occupying  the  same  to  remove  there- 
from on  September  25,  1917,  but  that  the  fur- 
niture in  said  premises  still  rentained  therein, 
and  had  been  in  said  premises  for  a  period  of 
nearly  two  years  prior  to  the  commencement  of 
this  action.  That  said  complaint  in  tliis  action 
was  filed  on  the  28th  day  of  September,  1917. 
At  the  time  of  filing  said  complaint  there  was 
no  tenant  or  other  person  wliatsoever  ocoipyiiic 
said  premises. 
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"(6)  That  the  removal  of  the  tenant  from 
■aid  premises  was  not  mad^  in  good  faith  by 
said  respondent  for  the  purpose  of  permanently 
abating  said  nuisance." 

The  evidence  may  be  briefly  snmmarlEed 
as  follows:  Edwin  E.  Grant,  execntlve  of- 
ficer of  the  State  Law  Enforcement  and  Pro- 
tective League,  an  organization  formed  for 
the  purpose  of  aiding  officers  in  the  enforce- 
ment of  the  law,  particularly  the  laws 
against  commercialized  vice,  and  S.  G.  Bark- 
er, an  employd  of  said  league,  testified  that 
on  the  evening  of  September  IS,  1917,  they 
visited  the  premises  In  question;  tbat  they 
saw  three  girls  there  who  were  dressed  in 
loose-fitting  house  dresses,  and  there  were 
three  or  four  drunken  men  lolling  around; 
that  beer  was  being  served,  and  vrltnesses 
bought  some;  that  they  asked  two  or  three 
different  girls  "what  their  price  was,  and  in 
each  case  the  girl  answered  $1JS0  a  trick"; 
that  Barker  said,  "We  are  interested  in 
staying  all  night;  what  is  your  price  for  all 
night?"  to  whldb  one  of  the  girls  answered, 
"Ten  dollars,"  and  further  said,  "Don't  come 
back  before  1  o'clock,  as  we  are  busy  right 
up  until  then."  Witness  Barker  said  that 
the  word  "trick"  was  "a  polite  term  for  sex- 
ual intercourse."  Two  police  officers  testi- 
fied that  the  general  reputatiwi  of  the  prem- 
ises was  that  it  was  used  as  a  house  of  pros- 
titution. 

A.  E.  Goddard,  a  son  of  the  defendant, 
testified  that  he  acted  for  his  mother  in  con- 
nection with  her  property;  that  he  read  an 
article  in  the  Sacramento  TJnion  of  September 
17,  1917,  regarding  an  affidavit  made  by 
Grant  to  the  efTect  that  the  property  in 
question  was  used  as  a  house  of  prostitu- 
tion; that  he  immediately  notified  Mr. 
George  Locke,  the  tenant  of  the  property, 
to  have  the  people  vacate  if  it  was  used  for 
puri)oses  of  that  kind,  and  that  he  visited 
the  district  attorney  and  told  him  that  their 
Instructions  to  their  agent  had  been  under 
no  circumstances  to  rent  the  premises  as  a 
bouse  of  prostitution;  that  the  people  oc- 
cupying the  premises  Immediately  moved 
out;  that  he  visited  the  premises  that  6ve-. 
ning,  and  found  only  a  Chinese  caretaker 
there;  that  he  saw  Mr.  Locke  several  times 
after  that,  and  that  Mr.  Locke  assured  him 
the  place  was  closed.  George  Locke  testified 
that  ImmediatMy  after  Mr.  Goddard  called 
upon  him  he  told  the  tenants  to  Vacate,  and 
that  they  did  vacate  the  premises  before  Sep- 
tember 26, 1917.  The  witness  owned  the  per- 
sonal property  on  the  premises,  and  testified 
tbat,  on  the  date  of  the  trial,  November  15, 
1917,  it  was  still  tbere.  A  witness  who  had 
charge  of  the  rientlng  of  the  premises  tes- 
tified that  they  were  occupied  from  Septem- 
ber 7th  until  Septonber  25th,  and  Hiat  they 
became  vacant  on  the  latter  date. 

[1,21  The  people  presented  no  testimony 
showing  or  tending  to  show,  other  tbna  the 


inference  which  ml^  be  drawn  from  the 
testimony  that  acts  of  prostitution  and  lewd- 
ness were  carried  on  in  the  building  in  quesi- 
tl<m  on  and  prior  to  the  13th  day  of  Septem- 
ber, 1917,  that  subsequent  to  the  date  Just 
mentioned  acts  prohibited  by  the  abatement 
act  were  committed  in  said  building,  or  that 
the  bunding  was  used  subsequent  to  said 
date  for  purposes  of  assignation  or  prostitu- 
tion, or  that  acts  of  lewdness  were  practiced 
therein.  But  it  is  the  position  <a  the  people 
that,  inasmuch  as  it  would  be  practically 
Impossible  in  most  of  such  cases  as  the  one 
here  to  show  that  acts  of  prostitution  or  of 
assignation  or  of  lewdness  were  practiced 
in  a  building  at  the  very  instant  tbat  the 
complaint  is  filed,  the  presumption  "that  a 
thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature  (sub- 
division 82,  i  1963,  Code  Civ.  Proc.)  appUes, 
and  that  it  was  therefore  not  necessary  to 
make  affirmative  or  direct  proof,  or  for  the 
court  to  find  that  at  the  time  of  t$he  commence- 
ment of  the  action  the  immoral  acta  mentioned 
were  carried  on  in  the  building.  See  People 
V.  Macy,  184  Pac.  1008.  Tbe  presumpdon 
referred  to  is  a  mere  rule  of  evidoice,  and 
will  stand  as  evidence,  where  applicable, 
only  where  it  is  not  overcome  by  other  evi- 
dence, and,  conceding  tbat  it  applies  in  such 
a  case  as  this,  or  does  not-  run  counter  to 
the  presumption  declared  in  subdivision  83 
of  section  1963,  Code  of  Civil  Procedure,  to 
wit,  "That  the  law  has  been  obeyed,"  the 
answer  to  the  contention  Is  that  there  was 
Introduced  by  the  appellant  testimony  which 
appears  to  have  been,  in  the  Judgment  of  the 
court,  of  sufficient  probative  power  to  over- 
come the  force  or  effect  of  the  presumption 
relied  upon  by  the  people.  Tbe  uncontradict- 
ed testimony  of  the  agent  and  the  original 
lessee  of  the  building  Is  that  they,  having 
read  on  September  17,  1917,  In  the  Sacramen- 
to Dnlo'it,  a  morning  newspaper,  of  an  affida- 
vit filed  with  the  district  attorney  of  Sac- 
ramento county  by  the  executive  officer  of 
the  State  Law  Enforcement  and  Protective 
League,  charging  that  the  premises  in  ques- 
tion were  being  used  for  the  Immoral  pur- 
poses prohibited  by  the  Abatement  Act,  im- 
mediately proceeded  to  take  steps  looking  to 
the  cloning  of  the  place,  and  that,  on  the 
25th  day  of  September,  1917,  they  succeeded 
in  causing,  and  did  cause,  the  Inmates  of 
the  building  to  be  evicted  and  closed  tbe 
place,  and  that  from  and  after  tbat  date 
down  to  the  date  of  tjie  trial  of  this  action, 
which  was  commenced  on  the  15th  day  of 
November,  1917,  the  building  or  the  upper 
portion  thereof  complained  of  by  the  said 
executive  oiIi.ccr  had  not  been  occupied  or 
used  for  any  pnipaoe,  except  for  the  storing 
of  the  furniture  used  by  the  parties  changed 
with  ccmductlng  tbe  premises  in  contraven- 
tion of  the  mandRt.«e  f\t  tbe  statute.  The 
trial  court  evidently  be>i<ived  the  ieatlmoay 
«f  the  witnesses,  C!i.^i<lfu-d  and  Locker  the 
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agent  of  tlie  owner  and  the  original  lessee, 
respectively,  of  the  building,  for  It  foand 
that  the  owner  of  the  building,  having  been 
informed  on  the  17th  day  of  September,  1917, 
that  the  upper  story  was  b^ng  used  for  tan- 
moral  purposes,  caused  the  persons  so  oc- 
cupying the  same  to  remove  therefrom  on 
September  25,  1917,  three  days  before  the 
complaint  invoking  the  Injunctive  power 
of  the  court  against  the  building  as  a  nui- 
sance was  Died,  and  that  "at  the  time  of  the 
filing  of  said  complaint  there  was  no  tenant 
or  other  person  whatever  occupying  said 
premises."  And  it  is  upon  this  finding  that 
we  base  the  above  declaration  that  the  pre- 
sumption "that  a  thing  once  found  to  exist 
continues  as  long  as  is  usual  with  things  of 
that  nature,"  if  it  ai^lies  at  all  to  the  tact 
that  a  nuisance  such  as  the  one  complained 
of  here,  which  is  itself  a  crime  (Pen.  Ck>de,  { 
372),  has  been  proved  to  have  existed  or  to 
have  been  maintained  at  some  time  in  the 
past,  was  dispelled  or  overcome  by  "otbsr 
evidence."    Code  Civ.  Proc.  |  1963. 

Of  course,  we  are  not  to  be  understood  as 
holding  that  in  all  cases  brought  under  the 
Abatement  Act  it  is  necessary,  to  sustain 
the  complaint,  tliat  Immoral  acts  which  con- 
stitute the  nuisance  under  said  statute  must 
be  directly  or  afilrmatlvely  shown  to  have 
been  committed  in  the  place  down  to  the 
very  time  of  the  filing  of  the  complaint 
We  simply  hold  here  that  there  is  a  positive 
finding  that,  I>efore  the  filing  of  the  com- 
plaint, the  place  had  been  closed  to  Immoral 
practices. 

[8]  We  are  now  brought  to  the  considera- 
tion of  the  question  whether  the  findings 
support  the  decree.  As  we  have  seen,  the 
action  was  commenced  by  the  filing  of  a 
complaint  on  the  28tb  day  of  September, 
1917,  and  finding  No.  3  is  the  only  finding 
which  contains  anything  respecting  the  com- 
mission of  acts  of  lewdness,  etc.,  in  and  up-' 
on  the  premises.    Said  finding  is; 

"Tliat  on,  and  for  a  long  time  prior,  to  the 
13th  day  of  September,  1917,  said  real  property 
herein  described,  together  with  the  upper  story 
of  the  building  situate  and  erected  thereon, 
was,  during  all  of  said  time,  used  for  the  pur- 
pose of  lewdness,  assignation  and  prostitution, 
and  the  said  upper  story  of  said  building  was 
and  now  is  a  nuisance  under  the  laws  of  the 
state  of  California." 

On  the  other  hand,  as  has  l)een  shown,  the 
court  found,  in  finding  No.  5,  that  having 
been  informed  on  the  17th  day  of  September, 
1917,  that  said  premises  were  l)eing  used  for 
immoral  purposes,  the  owner  caused  the 
persons  so  occupying  and  using  the  same 
to  remove  therefrom  on  September  2S,  1917, 
etc  It  is  very  clear  that  the  finding  that 
"the  said  npper  story  of  said  building  was 
and  now  is  a  nuisance  under  the  laws  of  the 
state  of  California,"  taken  alone  or  by  It- 
self, is  a  conclusion  of  law,  and  does  not  in- 
volve a  finding  of  fact;  but,  if  it  were  deon- 


ed  necessary  to  concede  that,  in  the  ccmnec- 
tlon  in  which  it  is  employed,  it  might  Justly  be 
held  to  constitute  a  finding  of  an  ultimate 
fact,  It  is  nevertheless  plainly  manifest  that 
It  is  wholly  inconsistent  with  finding  No.  S. 
It  is  obvious  that  if,  as  the  court  found,  the 
owner  of  the  building,  on  receiving  informa- 
tion that  the  upper  story  thereof  was  being 
used  for  immoral  purposes,  caused  the  per- 
sons so  using  it  to  be  removed  therefrom  tie- 
fore  the  filing  of  the  complaint  herein,  the 
nuisance  complained  of  was  abated  by  the 
act  of  the  owner  herself  before  legal  pro- 
ceedings against  ber  and  the  building  under 
the  Abatement  Act  were  instituted.  ThLs 
is  at  least  necessarily,  and,  indeed,  the  only 
rational  inference  following  from  said  find- 
ing. That  portion  of  said  finding  that  the 
furniture  in  said  building  at  and  during  the 
time  the  nuisance  was  being  maintained 
therein  was  not  removed  from  said  premises 
at  the  time  those  using  them  for  Immoral 
purposes  were  compelled  by  the  owner  to 
vacate  the  building  possesses  no  significance. 
Neither  the  furniture  nor  the  building  it- 
self constituted  the  nuisance  Gomplained  of. 
It  was  the  manner  in  which  and  the  purpose 
for  which  both  were  used  that  constituted 
the  nuisance,  and  if  those  using  the  furni- 
ture and  the  building  for  immoral  purposes 
were  evicted  therefrom,  and  the  upper  story, 
where  the  nuisance  was  l>eing  maintained, 
was  closed  to  those  persons  and  all  other 
persons  desiring  or  intending  to  use  them 
for  the  same  purposes,  how  could  the  nui- 
sance be  further  maintained?  The  answ^ 
to  this  question  is  too  obvious  to  require 
further  consideration  of  the  proposition. 

[4,  S]  But  we  are  still  of  the  opinion  that 
the  alleged  finding  that  the  building  "now  is 
a  nuisance"  is  a  conclusion  of  law,  notwith- 
standing the  connection  in  which  it  is  used. 
In  the  initial  portion  of  the  finding  (and,  as 
stated,  said  finding  is  the  only  one  of  the  sev- 
eral findings  which  finds  that  acts  of  lewdness, 
etc.,  had  been  practiced  on  and  In  the  prem- 
ises), it  is  found  that  the  upper  story  of  the 
building  was  not  down  to  the  filing  of  the  com- 
plaint, but  "on,  and  for  a  long  time  prior  to. 
the  13th  day  of  S^ember,  1917,  used  for  the 
purpose  of  lewdness,  assignation,  and  pros- 
titution," etc.  This  finding  does  not  sup- 
port the  conclusion  or  the  finding,  if  such  it 
might  properly  be  called,  that  the  place 
"now  is  a  nuisance  under  the  laws  <^  the 
state  of  California." 

[6]  It  follows  that,  in  any  view  of  the 
findings,  the  decree  cannot  stand.  Where 
there  are  inconsistent  findings  upon  a  partic- 
ular ultimate  fact — that  is,  where  the  find- 
ings are  Irreconcila^bly  incomsistent,  as 
would  be  true  here  as  between  finding  No. 
5  and  that  portion  of  finding  No.  3  to  the  ef- 
fect that  the  building  is  now  a  nuisance, 
assuming  that  the  latter  is  a  finding  of  fact 
and  not  a  conclusion  of  law — a  judgment 
or  decree,  so  predicated,  cannot  be  uiiheld. 
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It  cannot  in  auch  case  be  determined  npon 
which  of  the  findings  It  was  intended  that 
the  judinnoit  should  rest  The  Judgment 
may  safely  rest  on  one  or  the  other,  taken 
alone.  If  It  be  consistent  with  the  finding, 
but  It  Is  very  clear  that  it  cannot  rest  on  two 
findings  in  Irreconcilable  opposition  to  each 
other  as  to  the  same  fact  And  with  the 
conclusion,  stated  as  a  finding,  that  the 
building  "now  is  a  nuisance,"  eliminated  as 
a  finding  of  fact,  there  is  left  no  finding  up- 
on which  the  decree  can  rest 

It  is  contended,  however,  that  the  finding 
that  the  act  of  the  owner  of  the  building  in 
evicting  therefrom  the  parties  who  were  us- 
ing it  for  immoral  purposes  was  not  done 
"in  good  faith  for  the  purpose  of  perma- 
nently abating  said  nuisance"  destroyed 
whatever  force  there  may  be  in  the  finding, 
which  we  bold  establishes  or  finds  the  fact 
that  the  nuisance  had  been  abated  by  the 
owner  prior  to  the  filing  ot  the  complaint 
that  the  females  who  were  conducting  the 
prnnlses  for  immoral  purposes  were  evicted 
tberefro/D  as  indicated  In  said  finding.  This 
contention  would  no  doubt  possess  much 
force  If  there  was  any  evidence  to  support 
the  finding  of  want  of  good  faith  on  the  part 
of  the  owner  in  causing  the  female  inmates 
of  the  building  to  vacate  it.  As  seen,  the 
only  testimony  presented  by  the  people  is  to 
the  effect  that  the  building,  or  the  upper 
story  thereof,  waa  used  for  immoral  pur- 
poses on  and  prior  to  the  ISth  day  of  Septem- 
ber, 1917.  The  testimony  introduced  by 
the  defense  (and  it  Is  not  contradicted,  so 
far  as  the  face  of  the  record  discloses)  is 
that  the  son  and  agent  of  the  owner,  upon 
learning  of  the  complaint  made  against  the 
building,  immediately  went  to  the  office  of 
the  district  attorney,  and  stated  to  that  of- 
ficer that  "Our  instructions  to  our  agent  had 
been  under  no  circumstances  to  rent  it  for 
a  house  of  that  kind;  that  I  told  him  tbe 
people  moved  out  immediately — we  had  or- 
dered to  have  it  vacated;"  that  he  wait  to 
the  premises  after  the  order  to  vacate  was 
made,  and  that  the  women  bad  all  left  the 
house  and  that  there  was  no  one  remain- 
ing in  the  upper  story  but  a  caretaker  in  the 
person  of  a  male  Chinese.  He  further  teetli 
fled  that  he  met  a  police  officer,  whose  "beat" 
embraced  the  district  in  which  the  building 
is  situated,  and  said  to  the  officer  "that  if 
there  is  anything  like  that  going  on,  we  had 
given  instructions  tliat  the  house  be  cleaned 
out,  be  closed.  Just  as  soon  as  they  could  get 
their  things  out  of  there.  As  I  understand, 
Mr.  Locke  said  it  had  been  closed,  because  I 
went  to  see  Mr.  Locke  several  times  after 
that  and  he  assured  me  the  place  was  clos- 
ed." The  witness,  Locke,  for  the  defense, 
corroborated  Goddard  as  to  the  instructions 
given  to  him  by  the  latter  that  the  building 
should  not  be  used   for  Immoral  purposes 
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and  as  to  the  eviction  of  the  female  Inmates 
and  tbe  closing  of  the  place  as  above  indi- 
cated. 

[7]  It  would  thus  seem  very  clear  that  the 
owner  and  her  agent  acted  in  perfect  good 
faith  in  causing  the  place  to  be  vacated  and 
closed  to  the  immoral  purposes  for  which  It 
had  previously  be«i  used.  This  proposition 
becomes  the  more  clearly  apparent  from  the 
fact  that  the  people  Introduced  no  testimony 
tending  to  show  that  the  dosing  up  of  tbe 
place  by  the  owner  was  not  done  in  good 
faith — that  is,  that  there  were  any  act  or  acts 
on  the  part  of  the  owner  or  tbe  agent  or  leasee 
of  the  building  to  permit  it  to  be  reopened 
for  use  for  Immoral  purposes.  The  case  of 
State  V.  Jerome,  80  Wash.  261,  141  Pac.  753, 
dted  by  the  district  attorney  on  tbe  question 
of  good  faith,  Is  not  in  point  here.  In  that 
case  the  female  who  had  conducted  a  house 
of  prostitution  on  the  premises  there  in  ques- 
tion and  another  female  prostitute  were  still 
occupying  the  premises,  not  owned,  but  un- 
der lease,  by  one  of  them,  when  the  action  to 
suppress  the  nuisance  was  commenced,  al- 
though there  was  no  proof  of  actual  acts  of 
prostitution  having  been  practiced  in'  the 
house  from  the  29th  day  ot  June,  1913,  when 
both  women  were  arrested  for  practicing  acts 
of  prostitution,  and  the  SOth  day  of  June, 
1913,  when  the  complaint  that  the  house  was 
being  maintained  as  a  nuisance  by  the  wo- 
men was  filed.  Quite  clearly,  the  fact  that 
the  women  themselves  remained  In  the  bouse 
after  It  was  claimed  that  they  bad  ceased 
carrying  on  the  business  of  prostitution 
therein  constituted  a  circumstance  from 
whidi  the  court  could  well  draw  the  infer- 
ence, that  immoral  acts  were  still  being  com- 
mitted In  the  place  subsequ^it  to  the  time 
that  it  was  claimed  that  the  nuisance  was 
abated  by  tbe  female  Inmates  theraRelves, 
And  the  court.  In  that  case,  with  apparent 
Justness,  held  that  although  some  of  the  fur- 
niture had  been  removed  from  the  building 
and  the  conditions  therein  generally  changpd 
to  some  extent  It  was  for  the  trial  court  to 
determine  upon  the  whole  evidence  whether 
the  house  In  good  faith  had  been  closed  as 
one  of  prostitution,  and  refused  to  disturb 
the  decree  authorizing  the  sale  of  the  furni- 
ture and  enjoining  the  further  use  of  the 
premises  for  any  purpose  for  the  period  of 
six  months.  It  Is  hardly  necessary  to  repeat 
that  in  this  case  tbe  women  were  all  driven 
out  of  the  place  by  the  owner  of  the  build- 
ing through  her  agents  before  the  complaint 
was  filed,  although,  as  seen,  the  furniture, 
which  was  not  the  property  of  the  owner  of 
the  building,  but  belonged  to  Locke,  the  orig- 
inal lessee,  had  not  then  been  removed 
therefrom. 

[I]  The  decree  herein  enjoins  the  use  of 
the  building  for  any  purpose  for  the  period 
of  one  year,  and  it  seems  to  us  that  in  a  case 
of  this  character,  where,  as  here,  the  ques- 
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Hon  whether  so  serere  and  drastic  a  penalty 
should  be  visited  upon  the  owner  of  real 
property  turns  upon  the  proposition  of  good 
faith — ^that  is,  whether  the  owner  himself 
has  in  good  faith  abated  the  nuisance,  with 
the  intention  that  it  shall  remain  abated  for 
all  time,  before  a  complaint  looking  to  the 
suppression  of  the  nuisance  theretofore 
maintained  in  and  on  the  premises  has  beai 
filed — a  finding  of  want  of  good  faith  in  such 
case  should  be  supported  by  evidence  clear, 
satisfactory,  and  convincing.  The  testimony 
presented  by  the  people  does  not,  in  our 
opinion,  make  out  such  a  case,  while  that  of 
the  defendant, '  as  we  have  before  said,  ap- 
pears to  disclose  perfect  good  faith  in  clos- 
ing the  place  as  it  had  been  immorally  main- 
tained and  an  intention  of  permanently  Clos- 
ing it  as  a  house  of  assignation  and  prosti- 
tution or  in  which  lewd  conduct  is  practiced. 
The  uncontradicted  testimony  of  the  owner's 
son,  who  was  acting  as  the  agent  of  the 
building,  that  he  told  a  police  patrolman  of 
the  particular  district  in  the  city  in  which 
tlie  house  is  located  that  he  desired  that  a 
stop  should  be  put  to  any  attempt  to  use  the 
premises  for  immoral  purposes  is  very  strong 
eyidence  of  the  good  faith  of  the  owner  in 
causing  the  bnilding  to  be  vacated  by  the  wo- 
men who  had  previously  used  it  for  purposes 
of  prostitution  and  assignation,  etc. 

[I]  It  Is,  of  conrse,  well  settled — indeed,  it 
is  but  the  statement  of  a  rule  necessarily 
following  from  the  very  logic  of  such  a  sltu- 
iftion — that,  where  a  nuisance  to  abate 
which  an  action  has  been  commenced  has 
been  abated  or  suppressed  by  the  par- 
ties themselves  charged  with  maintaining 
the  nuisance  or  otherwise  prior  to  the  com- 
mencement of  the  action  the  further  prosecu- 
tion of  the  action  cannot  be  maintained,  and 
the  action  should  be  dismissed,  for  the  very 
obvious  reason  that  there  is  then  nothing 
existing  against  or  upon  which  the  injunc- 
tive process  of  the  court  can  or  will  oper- 
ate. Joyce  on  Nuisances,  |  486,  p.  704;-  2 
Wood  <m  Nuisances  (3d  Ed.)  |  864;  McCarthy 
V.  Gaston  Ridge  Mill  Co.,  144  CaL  S42,  547, 
78  Pac.  7;  Gilbert  v.  Peck,  162  Cal.  64,  65, 
121  Pac.  S15,  Ann.  Cas.  lOlSC,  1349.  And 
this  rule,  of  course,  applies  as  well  to  cases 
arising  under  the  "Red  Light  Abatement" 
Act  as  in  other  cases  of  nuisances.  See 
People  V.  Dillman,  37  Cal.  App.  415,  174  Pac. 
951 ;  People  v.  Burch,  189  Pac.  716;  State  v. 
Jerome,  80  Wash.  261,  141  Pac.  753. 

We  conclude  that  the  Judgment  should  be 
reversed,  but  do  not  feel  justified  in  order- 
ing, as  the  counsel  for  the  appellant  requests 
us  to  do,  the  court  below  to  enter  judgment 
In  favor  of  the  appellant  upon  the  findings 
as  they  appear  In  this  record.  Another  trial 
might  bring  forth  other  and  additional  proof 
upon  the  question  whether  the  nuisance  was 
in  good  faith  abated  by  the  owner  of  the 


building,  which  would  support  a  finding  ot 
want  of  good  faith. 
The  judgment  la  reversed. 

We  concur^  mCOL^  Presiding  Judge  pro 
t«m.;  BT7BNBTT,  J. 

Opinion  of  Supreme  Court  In  Bank,  Doiy- 
Ing  Hearing. 

PER  OURIAM.  A  majority  of  the  Justices 
not  having  assented  to  the  granting  ctf  a 
hearing  of  the  above^entltled  cause  in  this 
court  after  decision  by  the  District  Court  of 
Appeal  of  the  Third  Appellate  District,  it  U 
deemed  proper  to  say  that  the  view  ot  those 
opposed  to  the  granting  of  sncfa  petition  is 
that  the  Dlstrl<$  Court  of  Appeal  opinion 
recognizes  that  a  mere  sham  abatonent  ot 
the  nuisance  prior  to  action  would  not  be  a 
defense,  and  that  in  so  far  as  this  feature 
of  the  case  is  concerned,  the  reversal  was 
for  want  of  evidence  to  sustain  the  finding 
of  lack  of  good  faith,  and  that  upon  the  face 
of  the  opinion  no  avor  appears  in  this  re- 
gard. 

The  applicati(Mi  for  a  hearing  atanda 
denied. 

LAWLOR,  J,  and  OLNET,  J.,  voted  far 
rehearing. 


.  (48  Cal.  App.  28*) 
ANDERSON  v.  WILLSOn!     (CIv.  2«83.) 

(District  Court  of  Appeal,  Second  District  Di- 
vision 2,  California.  June  22,  1920.  Hear- 
ing Denied  by  Supreme  Court  Aug.  19,  1920.) 

1.  Vsadsr  and  parohaaar  «=>23l(l)— Raeoni  la 
oonstniotivs  astioe  to  sabssqusnt  yurehasara. 

Bvary  conveyance  of  real  property,  ac- 
knowledged or  approved,  and  certified  and  re- 
corded as  provided  by  law,  is  constructive  no- 
tice of  the  contents  thereof  to  the  subsequent 
purcbnaers  (Civ.  Code,  |  1213),  and  such  pre- 
sumption of  notice  is  condaslve  and  incontro- 
vertible. 

2.  Vendor  and  purchaser  ^=9231(1) — Regis- 
tration act  protects  owner  of  legal  title. 

The  primary  purpose  of  registration  acts 
is  to  protect  the  tme  owner  of  the  legal  title 
to  land,  who  may  not  be  in  possession  against 
subsequent  purchasers,  by  conclusively  imput- 
ing to  the  latter  notice  of  all  previously  re- 
corded conveyances,  so  that  one  sabsequcDtly 
purchasing  from  vendor  is  not  an  innocent  pur- 
chaser. 

3.  Vendor  and  purchaser  «=> 1 44 (I)— Vendor 
■sod  not  bs  owner  of  all  the  property  at 
making  of  agrsefflanL 

Where  defendant  vendor  had  sold  parts  of 
lots  to  a  canal  company  by  a  conveyance  duly 
recorded,  he  conld  contract  to  sell  all  of  such 
lots  to  the  plaintiff,  since  it  was  not  necessary 
that  vendor  should  be  the  absolute  owner  of 
the  property  when  agreeing  to  sell  it. 
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4.  Vendor  and  purehaMr  <S9I44( I)— Vender 
need  have  no  inchoate  on  other  title  when 
contracting  to  sell  land. 

A  vendor  need  not  have  even  an  inchoate  ti- 
tle, but  may  sell  land  to  'which  he  has  no  title, 
and  the  agreement  win  be  valid  and  enforceable 
if  when  the  time  for  performance  arrives  he 
is  able  to  furnish  the  title  he  contracted  to 
convey,  and  the  contract  will  not  l>e  held  fratid- 
ulent  or  void  because  vendor  did  not  have  the 
title  when  agreeing  to  pass  it. 

5.  SpecNIo  performanoe  «=9lO(l)— May  be  en- 
forced In  pant,  or  purchaser  may  waive  right 
to  rescind  for  fraud. 

Where  vendor  fraudulently  represents  hinl- 
eelf  as  owner  of  more  land  than  he  has  title 
to,  his  purchaser  may  waive  the  fraud  and  his 
right  to  rescind  and  sue  for  specific  perform- 
ance; and,  if  the  court  finds  itself  unable  to 
enforce  conveyance  of  all  the  agreed  land,  it 
will  compel  vendor  to  convey  such  title  aa  he 
has,  on  beine  paid  therefor  at  the  rate  agreed. 

6.  Vendor  and  pnrohaser  «sb68— Meaning  of 
words  "right  of  way  for  a  canal"  depend* 
upon  intent  and  clrcuniatances. 

Whether  the  words  "right  of  way  for  a 
canal"  used  in  contract  mean  a  mere  ease- 
ment in  the  land  for  canal  use,  or  the  strip 
of  land  over  which  the  canal  runs,  is  purely  a 
question  of  intention,  and  the  sense  in  which 
tile  words  are  employed  in,  the  instrument  by 
the  contracting  parties  will  depend  upon  the 
contract  language,  aided  by  reference  to  the 
attendant  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bight 
of  Way.] 

7.  Vendon  and  purchaser  4s3l76— Where  rep- 
resented easement  was  in  fact  lack  of  title, 
purchaser  was  entltted  to  rebate  "on  and 
over." 

The  representation  in  a  contract  of  tale  of 
land  that  the  lots  were  subject  to  a  tight  of 
way  of  a  canal  company  "on  and  orer"  a 
•trip  of  land  four  rods  wide  was  equivalent 
to  a  representation  that  the  lots  were  subject 
to  an_  easement  only  in  such  strip;  and,  where 
plaintiff  purchaser  believed  and  relied  upon 
•nch  representation,  neither  the  vendor  who 
made  such  representation  nor  his  grantee  can 
be  heard  to  say  tliat  plaintiff's  understanding 
of  the  words  "rights  of  way"  was  not  that  in- 
tended by  both  parties,  so  that,  where  the  canal 
company  in  fact  owned  the  fee  of,  and  not 
merely  an  easement  in,  the  four-rod  strip, 
plaintiff  was  entitled  to  l^ave  deducted  from  the 
purchase  price  he  was  to  pay  an  amount  equal 
to  the  value  of  the  part  of  the  land  to  which 
defendant  could  not  give  title. 

Appeal  from  Superior  Court,  Tulare  Ooion- 
ty ;  W.  B.  Wallace,  Judge. 

Action  for  specific  performance  by  John  P. 
dark  against  A.  D.  Willson,  trustee.  In 
wUch  plaintiff  died  while  appeal  was  pend- 
ing, and  Arthur  Anderson  was  substituted 
as  bis  administrator.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 


Bradley  &  Bradley,  of  Ylsalla,  tor  appel- 
lant 

D.  B.  Perkins,  of  Visalla,  and  Frank  Kan- 
ke,  of  Fresno,  for  respondent 

MNLAT80N,  P.  J.  Defendant  on  the 
judgment  roll  alone,  appeals  from  an  adverse 
judgment.  While  this  appeal  was  pending, 
the  original  plaintiff  and  respondent  John 
P.  Clark,  died,  and  the  administrator  of  his 
estate,  Arthur  Anderson,  was  substltnted  In 
the  snlt  Notwithstanding  this  substitution, 
we  shall,  fbr  convenience,  refer  to  the  origi- 
nal plaintiff,  Clark,  as  the  plaintiff  In  the 
action  and  the  respondent  on  this  appeal. 

From  the  findings  it  appears  that  on  March 
15,  1908,  the  plaintiff,  John  P.  Clark,  and 
Thomas  H.  Thompson,  defendant's  grantor, 
entered  Into  a  written  contract  whereby 
Thompson,  as  vendor,  agreed  to  sell  and  con- 
vey, and  plaintiff,  as  vendee,  agreed  to  par- 
chase,  for  14,800,  payable  In  Installments, 
four  lots  In  Tnlare  county.  The  property 
that  Thompson  thus  agreed  to  convey  to 
plaintiff  is  described  in  their  contract  as  fol- 
lows: 

"Iiots  one,  three,  six  and  seven  of  Riverside 
Colony,  aa  shown  and  delineated  on  the  map 
of  said  colony  on  file  in  the  qffice  of  the  county 
recorder  for  the  said  county  of  Tulare,  save 
and  except  some  rights  of  way  granted  to  the 
Consolidated  Canal  Company." 

Prior  to  this  contract,  namely,  on  October 
28,  1906,  the  California  Savings  &  Loan  So- 
ciety, the  then  owner  of  the  lots,  had  deeded 
to  the  Consolidated  Canal  Company  a  strip 
of  land,  four  rods  wide,  on  and  along  the 
north  and  east  sides  of  lot  S,  on  and  along 
the  east  side  of  lot  6,  and  on  and  along  the 
south  side  of  lot  7.  So  that  when  idalntlff 
entered  into  his  written  agreement  with 
Thompson  to  purchase  the  lots,  the  latter  did 
not  own  the  title,  In  fee,  to  every  part  of 
each  of  the  four  lots,  free  of  all  Incnm- 
brances,  save  a  mere  tight  of  way  or  ease- 
ment in  favor  of  the  Consolidated  Canal 
Company  for  a  canal,  but  the  canal  company 
owned  the  fee  to  all  of  a  strip  of  land,  four 
rods  wide,  along  the  north  and  east  sides  of 
lot  3,  along  the  east  side  of  lot  6,  and  along 
the  south  side  of  lot  7.  The  deed  to  the  canal 
company  was  duly  recorded  on  November  6, 
1905,  in  the  office  of  the  county  recorder. 

At  the  time  when  plaintiff  and  Thompson 
entered  Into  their  written  agreement  the  lat- 
ter represented  to  plaintiff  that  he  then  own- 
ed all  of  the  four  lots,  and  that  he  held  the 
fee-simple  title  to  the  whole  thereof,  "free 
and  clear  of  all  Incumbrances,  save  and  except 
a  right  of  way  for  a  canal  theretofore  granted 
to  the  Consolidated  Canal  Company,  a  cor- 
poration, to  wit  a  right  of  way  on  and  over 
a  strip  of  land  four  rods  wide  on  and  along 
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the  north  and  east  sides  of  lot  3,  on  and  along 
the  east  side  of  lot  6,  and  on  and  along  the 
south  side  of  lot  7."  Plaintiff  believed  this 
representation,  and  relied  upon  It  in  making 
the  contract  to  purchase  the  lots,  and  had  no 
actual  notice  that  there  had  been  conveyed 
to  the  canal  company  the  fee  to  a  strip  of 
land,  four  rods  wide,  on  and  along  the  sides 
of  the  lots. 

Under  the  terms  of  the  agreement  between 
plaintiff  and  Thompson,  the  last  Installment 
of  the  purchase  price  was  payable  March  5, 
1011,  when.  It  all  payments  were  made  as 
they  fell  due,  plaintiff,  under  the  terms  of 
his  contract,  would  be  entitled  to  a  deed  to 
the  land  for  which  he  had  bargained.  Plain- 
tiff, prior  to  March  5,  1911,  promptly  paid 
the  several  installments  that  had  previously 
accrued,  and,  on  March  5,  1911,  offered  to 
malce  payment  of  the  final  Installment  if 
Thompson,  his  vendor,  would  convey  to  him 
title  to  the  lots,  Incumbered  only  with  a  right 
of  way  or  easement  for  a  canal  or  canals. 
This  Thompson  was  unable  to  do,  for  the 
canal  company  owned  the  fee  to  a  part  of  the 
lots,  namely,  the  fee  to  a  strip  four  rods 
wide  on  and  along  the  sides  of  the  lots,  in- 
stead of  a  mere  easement  or  right  of  way  on 
and  over  the  lots,  as  represented  to  plnlnllff 
when  he  bargained  for  the  property.  Though 
nnable  to  comply  with  plaintiff's  offer, 
Thompson,  nevertheless,  demanded  that 
plaintiff  pay  him  the  full  amount  of  the 
balance  of  the  irarchase  price  as  a  cooditlon 
precedent  to  a  conveyance  of  the  lots  with 
the  strip  four  rods  wide  excepted  therefrom. 
This  plaintiff  declined  to  do ;  instead,  he  of- 
fered to  i>ay  Thomi>son  the  balance  of  the 
purchase  price,  less  a  certain  amount  found 
by  the  court  to  be  the  value  of  the  title  that 
lliompson  was  unable  to  convey  by  reason 
of  the  previous  conveyance  of  the  four-rod 
strip  to  the  Consolidated  Canal  Company. 
Thompson  thereafter  conveyed  the  property 
to  defendant,  who  toolc  with  knowledge  of 
the  contract  previously  made  by  his  grantor 
with  plaintiff. 

•  Plaintiff  brought  this  action  to  compel 
specific  4)erformance  of  Thompson's  contract 
to  convey  to  him  the  four  lots,  subject  only 
to  a  right  of  way  for  a  canal,  on  payment  of 
the  balance  of  the  purchase  price,  or,  in  the 
event  that  defendant  could  not  give  all  the 
title  which  plaintiff  claimed  he  had  bargain- 
ed for  in  his  contract  with  defendant's  gran- 
tor, that  defendant  be  ordered  to  convey  to 
plaintiff  title  to  such  portion  of  the  land  as 
he  owned,  and  that  there  be  deducted  from 
the  purchase  price  an  amount  equal  to  the 
value  of  the  part  of  the  land  to  which  defend- 
ant could  not  give  title.  The' court  found  that 
defendant  could  not  give  title  to  the  strip  four 
rods  wide,  and  that,  at  the  ratp  agreed  upon 
by  plaintiff  and  Thompson  in  their  contract, 
the  amount  already  paid  by  plaintiff  on  the 
purchase  price  exceeded  the  value  of  the  land 


to  which  defendant  could  ^ve  title.  The 
decree  adjudges  that,  without  any  further 
payment  by  plaintiff,  defendant  forthwith 
convey  to  the  former  title  to  the  land,  ex- 
cepting that  portion,  four  rods  wide,  running 
on  and  along  the  sides  of  the  lots,  previously 
conveyed  to  the  Consolidated  Canal  Com- 
pany. From  this  Judgment  defendant  has 
appealed,  contending  tliat  the  constructive 
notice  of  the  deed  to  the  canal  company,  af- 
forded by  its  registration  in  the  county  re- 
corder's ofiSce,  raises  a  conclusive  presump- 
tion that,  at  the  time  when  he  contracted 
with  Thompson  for  the  purchase  of  the  lots, 
plaintiff  had  notice  of  the  prior  deed  to  the 
canal  company,  that  therefore  plaintiff  is 
bound  thereby,  and  that  consequently  pay- 
ment of  the  full  amount  of  the  agreed  pur- 
chase price  is  a  condition  precedent  to  any 
right  to  a  conveyance. 

[1]  Every  conveyance  of  real  property,  ac- 
knowledged or  approved  and  certified  and  re- 
corded as  provided  by  law,  is  "constructive 
notice  of  the  contents  thereof  to  subsequent 
purchasers."  Civ.  Code,  S  1213.  Without 
doubt,  the  presumption  of  notice  thus  raised 
by  this  Code  provision  is  conclusive  and  in- 
controvertible. 89  Cyc.  1719, 1720.  Says  the 
court  in  Fair  v.  Stevenot,  29  Cal.  488: 

"A  recorded  deed  is  an  instance  of  construc- 
tive notice,  and  upon  proof  being  made  that 
it  has  been  duly  recorded,  the  presumption  of 
notice  to  the  subsequent  purchaser  arises,  and 
the  presumption  is  a  conclusive  presumption  of 
law,  and  no  opposing  evidence  is  admissible." 

Plaintiff,  therefore,  could  not  have  taken  a 
conveyance  of  the  lots  from  Thompson,  or 
from  defendant  as  Thompson's  successor  in 
interest,  and  have  claimed  that  he  was  a  tK>na 
fide  purchaser  without  notice,  and  that,  there- 
fore, he,  and  not  the  canal  company,  owned 
the  strip  four  rods  wide  on  and  along  the 
sides  of  the  lots. 

[2]  The  primary  purpose  of  registration 
acts  is  to  protect  Uie  true  owner  of  the  legal 
title,  who  may  not  be  in  possession,  against 
the  claims  of  subsequent  purchasers,  by  con- 
clusively  imputing  to  the  latter  notice  of  all 
previously  recorded  conveyances.  And,  of 
course,  the  recording  of  the  deed  to  the  canal 
company  would  secure  Its  title  from  defeat  by 
any  subsequent  sale  of  the  land  to  plaintiff 
as  an  alleged  Innocent  purchaser. 

[3]  But,  though  plaintiff  could  not  defeat 
the  title  of  the  canal  company  under  any 
claim  that  he  was  an  Innocent  purchaser 
without  notice  of  the  prior  deed  to  that 
company,  he,  nevertheless,  could  contract 
with  Thompson  for  title  to  all  the  land  con- 
tained within  the  boundaries  of  the  foar  lots, 
and  the  latter  could  contract  to  give  title 
thereto.  It  is  not  necessary  that  a  vendor 
should  be  the  absolute  owner  of  the  property 
at  the  time  he  enters  Into  the  agreement  of 
sale.    One  In  good  faith  may  sell  land  which 
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he  does  not  own,  and  yet,  when  the  time  for 
performance  arrlres,  be  able  to  famish  a 
good  title. 

(4,  S]  It  U  the  settled  rule  In  this  state 
that  the  vendor  need  not  have  even  an  in- 
choate title  at  the  time  of  the  contract ;  that 
he  may  sell  land  to  which  he  has  no  title,  and 
the  contract  will  be  valid  and  enforceable  if, 
when  the  time  for  performance  arrives,  he  Is 
able  to  furnish  the  title  he  contracted  to  con- 
vey. His  contract  will  not  be  held  fraudulent 
or  void  by  virtue  of  the  mere  fact  that, 
when  he  made  It,  be  did  not  have  the  title 
that  he  agreed  to  pass  to  his  vendee.  Han- 
son V.  Pox,  166  Cal.  106,  99  Pac.  489,  20  L.  K. 

A.  (N.  S.)  338,  182  Am.  St.  Rep.  72;  Back- 
man  V.  Park,  167  CJal.  807,  108  Pac.  686,  187 
Am.  St.  Rep.  163 ;  Brimmer  v.  Salisbury,  167 
Cal.  622,  530,  140  Pac.  30.  And  even  where 
the  vendor  fraudulently  represents  himself 
to  be  the  owner  of  more  land  than  he  has 
title  to,  his  vendee,  nevertheless,  may  waive 
the  fraud  and  bis  light  to  rescind  the  con- 
tract, and  may  sue  to  enforce  spedflc  per- 
formance ;  and,  if  in  enforcing  the  contract 
the  court  finds  Itself  unable  to  enforce  con- 
veyance of  all.  the  land  the  vendor  agreed 
to  convey.  It  will  compel  compliance  with 
the  agreonent,  so  far  aB  possible,  by  com- 
pelling the  vendor  to  convey  such  title  as  he 
has  on  being  paid  therefor  at  the  rate  agreed 
upon  between  the  contracting  parties;  the 
conrpensation  allowed  for  the  deficiency  In 
quantity  being  at  the  rate  of  the  average 
price  agreed  to  be  paid  for  the  entire  tract 
Quarg  V.  Scher,  136  Cal.  411,  69  Pac.  96; 
Butte  Creek,  etc.,  Co.  v.  Olney,  173  Cal.  697, 
707,  161  Pac.  260.  This  is  precisely  what  was 
done  by  the  trial  court  here. 

[$]  As  we  view  the  case,  the  real  question 
here  is  one  respecting  the  Intention  of  the  con- 
tracting parties,  Thompson  and  Clark.  What 
did  these  two  intend  when,  In  their  written 
agreement,  they  excepted  from  the  convey- 
ance to  be  made  by  Thompson  "some  rights 
of  way  granted  to  the  Consolidated  Canal 
Company"?  What  did  they  mean  by  these 
words,  "some  rights  of  way"T  Technically, 
a  right  of  way  is  an  easement ;  and  a  right 
of  way  for  a  canal  is,  properly  speaking, 
nothing  more  than  a  mere  easement  In  the 
land  of  another.  Civ.  Code,  S  801,  subd.  4; 
Blake  V.  Boye,  38  Colo.  65,  88  Pac.  470,  8  L. 

B.  A.  (N.  S.)  418,  422;  34  Cyc.  1767.  As 
generally  used,  however,  the  term  "right  of 
way,"  when  applied  to  railroads,  canals,  and 
similar  Instrumentalities,  has  no  exact,  well- 
defined  meaning,  but  often  is  susceptible  of  a 
twofold  signification.  It  is  used  indiscrim- 
inately to  describe,  not  only  the  easement,  or 
special  and  limited  right  to  use  another  per- 
son's land,  but  as  well  the  strip  of  land  It- 
self that  is  occupied  for  suck  use.  This,  at 
any  rate,  is  the  case  when  the  term  is  used 


with  respect  to  railroads.  Kansas  City,  etc, 
R.  Co.  V.  Littler,  70  Kan.  666,  79  Pac.  114; 
Central  Trust  Co.  v.  Wabash,  etc.,  Ry.  Co. 
(C.  C.)  29  Fed.  666.  And  we  see  no  reason 
why  It  should  not  be  equally  true  when  the 
words  are  used  with  respect  to  a  canal.  So 
that,  whether.  In  any  particular  case,  the 
words  "rls^t  of  way  for  a  canal"  mean  a 
mere  easement  in  the  land  of  another  for  the 
use  of  a  canal  or  the  strip  of  land  over  which 
the  canal  runs,  is  purely  a  question  of  in- 
tention; and  the  sense  in  which  the  words 
are  employed  by  the  contracting  parties  in 
any  given  case  will  depend  upon  their  Inten- 
tion as  disclosed  by  the  language  of  their 
contract,  aided,  when  proper,  by  reference  to 
ttie  attendant  circumstances. 

The  question,  therefore,  that  confronted 
the  court  below  was  this :  In  what  sense  did 
plalntlfT  and  his  vendor,  Thompson,  use  the 
words  "save  and  except  some  rights  of  way 
granted  to  the  Consolidated  Canal  Com- 
pany"? Did  they  Intend  thereby  to  except 
from  the  grant  to  be  made  by  the  vendor  a 
mere  easement  for  the  ose  of  the  canals  of 
the  Consolidated  Canal  Company?  Or,  did 
they  intend  to  except  a  strip  of  land,  occu- 
pied, or  to  be  occupied  by  the  canals  of  that 
company?  It  Is  no  answer  to  this  question  to 
say  that  plaintiff  was  conclusively  charged 
with  constructive  notice  of  the  prior  recorded 
deed  to  the  canal  company.  Intention  is  a 
state  or  condition  of  the  mind.  And  while 
a  concept,  or  state  of  mind,  may  depend  upon 
or  be  influenced  by  facts  of  which  the  jterson 
has  actual  Icnowledge — facts  of  which  he 
actually  is  or  has  been  conscious — it  cannot 
be  engendered  or  In  any  wise  conditioned  or 
influeneed  by  fftcts-  of  which  he  always  has 
been  ignorant,  even  though  they  be  fCicts  no- 
tice of  which  the  law  imputes  to  him  con- 
structively for  the  purpose  of  protecting  the 
title  of  the  real  owner  against  the  claims  of 
subsequent  purchasers.  In  arriving  at  the 
Intention  of  the  contracting  parties,  we  can 
derive  no  aid  from  the  fact  that  section  1213 
of  the  Civil  Code  raises  a  conclusive  pre- 
sumption of  constructive  notice.  Unless  the 
parties  to  a  contract  have  actual  notice  of  a 
fact,  knowledge  of  which  may  be  useful  in 
arriving  at  a  cenduslon  respecting  their  in- 
tention or  how  fhey  understood  the  language 
of  their  contract,  no  amount  of  merely  con- 
structive notice  will  aid  In  solving  the  ques- 
tion as  to  their  Intention  or  their  under- 
standing of  their  agreement  The  sense  in 
which  the  parties  to  this  contract  used  the 
words  "some  rights  of  way"  is  to  be  deter- 
mined, therefore,  from  what  they  actually 
knew,  not  from  what  the  law  says  they  must 
be  deemed  to  have  known.  In  order  that  the 
title  of  a  former  grantee,  the  Consolidated 
Canal  Company,  may  be  secured  against  de- 
feat by  the  subsequent  sale  to  the  plaintiff 
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here.  As  against  the  canal  company,  plain- 
tiff cannot  successfully  claim  tbat  he  Is  a 
bona  fide  purchaser  for  value  and  without 
notice.  But  there  Is  nothing  In  the  registry 
provisions  of  the  Civil  Ckxle  that  prevents 
him  from  saying  how  he  understood  the 
words  "some  rights  of  way"  were  employed 
in  his  contract,  or  that  prevents  Mm  from 
claiming  tbat  they  were  used  to  describe 
mere  easements,  or  rights  of  way  in  the  true 
and  te<dinical  sense  of  the -term. 

[7]  There  is  no  finding  that  plaintiff 
actually  knew  that  the  "rights  of  way"  of  the 
canal  company  consisted  of  a  four-rod  strip 
of  land  that  had  been  conveyed  to  it  in  fee 
in  1906  by  a  dniy  recorded  deed.  On  the 
contrary,  the  court  found  that,  at  the  time 
when  ^alntiff  entered  into  his  contract  with 
Thompson  to  purchase  the  lots,  his  vendor 
represented  to  him  that  he  owned  tbe  whole 
of  each  lot,  and  "that  he  held  tlie  fee-simple 
title  thereto,  free  and  clear  of  all  incum- 
brances, save  and  except  a  right  of  way  for 
a  canal  theretofore  granted  to  the  Consoli- 
dated Canal  Company,  a  corporation,  to  wit, 
a  rif^t  of  way  on  and  over  a  strip  of  land 
four  rods  wide  on  and  along"  tbe  sides  of 
the  lots.  The  representation  that  the  lots 
were  subject  to  a  right  of  way  "on  and  over" 
a  strip  of  land  four  rods  wide  was  equivalent 
to  a  representation  that  the  lots  were  subject 
to  an  easement  only — ^an  easement  in  the 
strip  of  land'  four  rods  wide  along  tbe  sides 
of  the  lots.  The  court  found  that  plaintiff  be- 
lieved and  relied  upon  this  'representation. 
It  is  dear,  therefore,  that  the  parties  to  the 
contract,  or,  at  any  rate,  one  of  them,  the 
plaintiff  here,  understood  the  words  of  the 
contract  to  mean  that  there  was  excepted 
from  the  property  to  be  sold  an  efisement 
only,  to  wit,  a  certain  right  of  way  "on  and 
over"  a  strip  of  land  four  rods  wide.  Neither 
tbe  vendor,  whose  representations  induced 
plaintUTs  understanding  of  the  contract,  nor 
his  grantee,  the  defendant  here,  can  now  be 
heard  to  say  that  plaintiff's  understanding 
of  the  words  "rights  of  way"  was  not  the 
meaning  intended  by  both  parties  to  the 
agreement 

It  is  of  no  consequence  that  defendant  finds 
himself  unable  to  give  all  the  title  that  plain- 
tlfl  understood  he  had  bargained  for  and  por^ 
chased.  As  already  shown,  a  person  who  has 
agreed  to  convey  more  title  than  he  has, 
or  can  acquire,  ipay  be  compelled  to  convey 
to  his  vendee  sach  title  as  he  possesses,  upon 
being  paid  therefor  at  the  rate  agreed  to  be 
paid  for  all  the  property  bargained  for  by 
the  vendee.  That  Is  precisely  what  this  jndg^ 
ment  does,  and  it  is,  we  think,  supported  by 
the  facts  found  by  the  trial  court 

Judgment  affirmed. 

We  concur:   THOUAS,  3.;   WESLUSIBi,  J. 


(«  CiU.  App.  336) 

FRCDERICK   at  al.  V.  SAN   FRANCISCO* 

OAKLAND  TERMINAL  RYS.  at  al. 

(Civ.  3315.) 

(District  Court  of  Appeal,  First  District,  Dl- 
visicra  1,  California.  June  28,  1920.  Heal- 
ing Denied  by  Supreme  Coart  Aag.  26,  1920.) 

1.  Appeal  and  error  «=slOiO(i)—Flndlag»  sap- 
ported  by  sulistantial  proof  coaclHslva. 

If  there  is  any  sabatantial  proof  in  the  re«- 
ord  to  support  the  findings  and  decision  of  the 
lower  court,  the  Court  of  Appeals  Is  bound  by 
such  findings,  and  the  Judgment  will  not  be  dis- 
turbed. 

2.  Carriers  «=»3I8(4)— In  aoUoa  for  lajDriet 
frooi  overtarnlag  oar  svldaooe  heW  to  show 
no  naollgenoe. 

In  a  passenger's  action  for  injuries  sustain- 
ed from  the  overturning  of  street  car  in  taking 
a  curve  after  the  air  brakes  were  injured  in 
collision  with  an  automobile,  evidence  held  to 
Justify  findings  that  there  was  no  negligence  in 
the  operation  of  tbe  car,  as  charged  in  the  com- 
plaint 

3.  Appeal  aid  error  «s3i008(l)  — Metonaaa's 
negllgenoe  In  emergency  held  for  trial  ooart 
slttiag  witfcoat  a  Jury. 

In  a  passenger's  personal  injury  action,  the 
question  whether  or  not  defendant  street  rail- 
way's motorman  was  negligent  in  attempting 
one  of  several  courses  open  to  him  in  an  emer- 
gency is  a  question  for  the  trial  court,  when 
sitting  without  a  Jury. 

4.  Carriers  «s>322  —  Fhidlags  as  to  fraedOM 
fr«m  aBgiigeaoe  held  aufflolent. 

In  a  passenger's  personal  injury  action 
against  a  street  railway  company,  where  the 
court  sitting  without  a  Jury  found  that  defend- 
ant was  free  from  all  the  acts  of  negligence 
charged  against  it  in  the  complaint  outside 
agencies  contributing  to  the  cause  of  accident 
were  immaterial  and  need  not  be  found,  where 
the  findings  made  adequately  cover  the  issoes 
pleaded. 

Appeal  from  Superior  Court  Alameda 
County;    Joseph   8.  Koford,  Judge. 

Action  by  Tnile  Frederick  and  hnsband 
against  the  San  Francisco-Oakland  Terminal 
Railways  and  others,  which  abated  as  to 
the  defendant  motorman,  A.  Stewart  on  ac- 
count of  his  death.  Judgment  for  defend- 
ants, and  plalntitrs  appeal.    Affirmed. 

Oetrander,  Clark  ft  Carey,  of  Oakland,  for 
appellanta. 

W.  H.  Smith,  of  Oakland,  and  A.  L.  Whit- 
tle, of  San  Francisco  (Chapman  St  Trefethen, 
of  Oakland,  of  counsel),  for  respondents. 

ElNIOHT,  Judge  pro  tern.  This  Is  an  ap- 
peal by  plaintiffs  from  a  judgment  rendered 
In  favor  of  the  defendant  San  Frandsco- 
Oakland  Terminal  Railways,  a  corporation,  In 
an  action  brought  by  plalntlfl  TUlie  Frederick 
and  iier  husband,  Frank  Frederick,  to  recover 
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damages  for  personal  Injuries  (dalmed  to 
have  been  sustained  by  Mrs.  Frederick 
ttarongh  the  negligence  of  the  defendants 
while  she  was  riding  as  a  passenger  on  the 
street  car  of  said  defendant  corporation  in 
the  city  of  Oakland.  The  action  was  tilled 
by  the  court  sitting  without  a  Jury.  The 
Btr«et  car  on  which  Mrs.  Frederick  was  in- 
jured was  at  the  time  In  charge  of  the  de- 
fendant A.  H.  Stewart,  as  motorman,  and 
of  William  J.  Morehead,  as  conductor.  The 
action  abated  as  to  the  defendant  Stewatt  on 
account  of  his  death,  which  occurred  prior  to 
trial. 

The  accident  occurred  on  the  evening  of 
October  22,  1916,  at  about  the  hour  of  9:40. 
The  street  car  at  the  time  waa  traveling 
eastwardly  along  East  Sixteenth  street  and 
had  just  crossed  the  Intersection  of  Twelfth 
avenue,  which  runs  at  right  angles  with  East 
Sixteenth  street,  when  it  was  struck  by  an 
automobile  which  had  approached  at  a  rapid 
rate  of  speed  up  Twelfth  avenue,  and,  being 
unable  to  make  the  crossing  at  East  Slx- 
'teenth  street  without  colliding  with  the  street 
car,  had  cut  across  the  comer  and  attempted 
to  make  the  turn  around  and  down  East 
Sixteenth  street  and  run  parallel  with  the 
car,  but  was  unable  to  do  so,  and  crashed  In- 
to the  side  of  the  street  car,  breaking  the  air 
pipe  line  controlling  the  air  brakes.  There 
Is  a  descent  In  the  grade  on  East  Sixteenth 
street  eastwardly  from  Twelfth  avenue,  and, 
finding  that  the  air  brakes  were  out  of  com- 
mission, the  motorman  and  conductor  applied 
the  hand  brakes:  but  the  speed  of  the  car 
was  not  sufficiently  checked  to  prevent  it 
from  overturning  when  it  -reached  a  sharp 
cnrre  at  the  comer  of  East  Sixteenth  street 
and  Fourteenth  avenue.  The  plaintiff  Tlllle 
Frederick  was  Injured  when  the  car.  over^ 
tnmed. 

Many  witnesses  were  sworn  on  behalf  of 
api>ellants,  but  all  of  them  except  one  gave 
evidence  concerning  the  character  and  ox- 
tent  of  the  personal  injuries  sustained  by 
Mrs.  Frederick.  In  view  of  the  fact  that 
the  lower  court  held  the  respondent  free 
from  all  negligence,  those  injuries,  however 
serious,  become  unimportant  on  this  appeal. 
The  only  witness  for  appellants  whose  testi- 
mony related  to  the  cause  ct  th&accidait  was 
Mrs.  Frederick  lierself. 

In  presenting  their  case  to  ttie  lower  coort 
appellants  relied  upon  the  doctrine  of  res  Ip- 
sa loquitur  and  the  presumption  of  negligence 
carried  with  It.  Bonnean  v.  North  Shore 
R.  R.  Co.,  152  Cal.  406,  93  Pac.  106,  126  Am. 
St.  Rep.  68;  Sellars  v.  Southern  Pacific  Co., 
33  Cal.  App.  701,  166  Pac.  699;  Patterson 
T.  San  Francisco  ft  San  Mateo  Railroad  Co., 
147  Cal.  ITS,  81  Pac.  631.  And  It  Is  contend- 
ed by  appellants  on  this  appeal  that  the^evl- 
dence  offered  by  respondent  was  not  only  in- 
sufficient to  r^at  the  presumption  of  neg- 
Ugence  but,  on  tlie  oontimty,  showed  that  re- 


spondent was  negligent  In  the  following  pap- 
ticolars:  That  the  motorman  failed  to  slacken 
the  speed  of  the  car  when  he  saw  the  ap- 
proach of  the  automobile  up  Twelfth  ave- 
nue ;  that  he  failed  to  apply  the  band  brakes 
Immediately  upon  learning  that  the  air  brakes 
were  rendered  useless;  and  that  be  failed 
to  reverse  the  motor  in  order  to  check  the 
speed  of  the  car. 

[1]  There  are  no  questions  of  law  present- 
ed so  far  as  the  evidence  or  its  admissibility 
is  concerned.  The  appeal  in  the  main  mere- 
ly presents  the  question  of  the  sufficiency 
of  the  evidence.  According  to  the  well-set- 
tled rule,  if  there  is  any  substantial  proof  In 
the  record  to  support  the  findings  and  deci- 
sion of  the  lower  court,  we  are  bound  by 
such  findings,  and  its  judgment  will  not  be 
disturbed.  Smith  v.  Gaylord,  179  Cal.  106, 175 
Pac.  449;  Newman  v.  City  of  Alhambra, 
179  CaL  42, 176  Pac.  414;  Lots  v.  Merchants' 
National  Bank,  179  Cal.  401,  177  Pac.  158; 
Union  Colonization  Co.  v.  Madera  Canal  ft 
Irr.  Co.,  179  Cal.  774,  178  Pac.  957 ;  Holroyd 
V.  Gray  Taxi  Co.,  179  Pac.  709;  Covel  v. 
Price.  179  Pac;  540;  Badger  v.  San  Fran- 
cisco, 182  Pac.  978. 

[2]  After  a  careful  examination  of  the  rec- 
ord before  us,  we  are  of  the  opinion  that  am- 
ple proof  exists  to  support  the  decision  of  the 
lower  court.  AU  of  the  testimony  offered  by 
respondent  to  rebut  the  presumption  of  neg- 
ligence Is  in  substantial  accord,  and  we  find 
nothing  In  It  or  In  the  entire  record,  which 
indicates  that  the  conclusions  reached  by  the 
lower  court  were  not  justified  by  the  evi- 
dence- The  street  car  was  in  charge  of  an 
experienced  crew,  who  were  thoroughly 
familiar  with  this  particular  run.  The  In- 
tersection of  Twelfth  avenue  with  East  Six- 
teenth street  marks  the  top  of  a  grade  on 
East  Sixteenth  street,  after  passing  which 
there  Is  a  descent  untH  Fourteenth  ave- 
nue is  reached.  The  car  tracks  there  take  a 
sharp  curve  Into  Fourteenth  avenue.  As 
the  car  crossed  Twelftdi  avenue  it  was  travel- 
ing at  the  rate  of  speed  of  from  17  to  19 
miles  an  hour.  Stewart  the  motorman,  tes- 
tified in  his  deposition  that  as  he  crossed 
Twelfth  avenue  he  threw  off  the  electric  cur- 
rent and  applied  the  air  brakes  in  the  ordi- 
nary and  customary  manner,  preparatory  to 
making  a  stop  at  Thlirteenlli  avenue.  He 
saw  the  approaching  automobile  as  he  pass- 
ed Twelfth  avenue,  but,  believing  that  It 
woifld  clear  the  rear  end  of  his  car  made 
no  special  effort  to  stop  more  than  he  had  al- 
ready done.  The  application  of  the  air 
brakes  reduced  the  speed  of  the  car  to  about 
16  miles  an  hour.  As  he  crossed  the  east 
property  line  of  Twelfth  avenue  he  noticed 
the  automobUe  cutting  across  the  curb  and 
making  the  turn  to  go  down  East  Sixteenth 
street,  parallel  with  the  street  car.  Ibo 
front  end  of  the  street  car  had  proceeded 
no  farther  than  about  27  feet  eaat  of  the 
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east  property  line  of  Twelfth  avenue  when 
the  automobile  struck  the  side  of  the  car. 
He  Immediately  applied  a  greater  force  of 
air  to  the  brakes  and  continued  to  manipu- 
late the  air.  brake  controller  In  an  effort  to 
stop  the  car,  until  he  reached  the  Intersec- 
tion of  Thirteenth  avenue,  whai  he  realiz- 
ed that  the  air  brakes  were  of  no  avail.  The 
speed  of  the  car  had  Increased  in  the  mean- 
clme  to  about  24  or  25  miles  an  hour.  Just 
as  he  crossed  Thirteenth  avenue  he  applied 
ihe  hand  brakes  and,  with  the  assistance  of 
<1  passenger  named  Bobbins,  who  had  been 
standing  near  him,  the  hand  brakes  were 
applied  to  the  limit  The  conductor  also 
applied  the  hand  brakes  from  the  t«ar  plat- 
form, and  the  speed  of  the  car  was  slackened 
to  about  22  miles  an  hour,  but  not  enough 
to  prevent  It  from  turning  over  on  Its  side 
when  it  took  the  curve  at  Fourteenth  avenue. 
The  testimony  of  the  motorman  was  fully 
corroborated  by  the  witness  0.  E>.  Bobbins,  a 
passenger,  who  as  above  stated,  had  been 
standing  close  to  the  motorman  and  who  as- 
sisted in  applying  the  hand  brakes.  The  con- 
ductor, Morehead,  testlfled  that  he  saw  the 
rapid  approach  of  the  automobile  as  it  came 
up  Twelfth  avenue,  and  that  as  it  turned  to 
go  down  East  Sixteenth  street  he  realized 
that  a  collision  was  inevitable  and  thfit  he 
"gave  three  bells  to  the  motorman,  which  Is 
the  emergency  stop";  that  the  automobile 
struck  the  car  and  he  waited  for  a  return 
signal  from  the  motorman,  but,  receiving 
none,  he  immediately  Jumped  to  apply  the 
hand  brakes ;  that  as '  he  was  pulling  the 
lever  of  the  hand  brakes  he  observed  a  wo- 
man passenger  starting  to  jump  off  the  plat- 
form, and  he  left  the  brakes  temporarily  to 
restrain  the  woman  from  jumping;  that  he 
then  again  applied  the  hand  brakes  with  as 
much  force  as  he  could;  and  that  he  was 
thus  applying  the  hand  brakes  when  the  car 
overturned. 

W.  P.  Jackson,  the  master  mechanic  of  the 
respondent  company,  was  also  a  witness.  He 
testified  that  on  the  night  of  the  accident, 
after  it  had  occurred,  he  examined  the  hand 
brakes  and  found  nothing  wrong  with  them, 
and  on  the  next  morning  examined  the  air 
brake  system  and  found  that  it  was  In  pet^ 
feet  order,  except  that  the  "nipple  in  the 
main  reservoir  line"  was  cracked  In  two 
places  which  he  explained  was  not  an  old 
break,  and  that  it  was  also  dented  on  the  bot- 
tom side.  He  also  explained  that  enough  air 
would  have  been  left  in  the  air  brake  cylin- 
der and  air  pipe  Une  after  the  automobile 
ran  Into  the  car  to  give  some  Indication  of 
air  brake  control,  and  that  the  motorman 
would  not  realize  at  <mce  that  the  air  pipe 
line  was  broken,  l>ecause  his  air  brake  equip- 
ment would  for  a  few  seconds  function  in 
part  He  further  testified  that  in  putting  on 
the  air  brakes  the  brake  shoes  Will  lock  and 
the  car  slide,  and  that  the  practice  to  test 


this  Is  to  release  and  reset  the  brake  shoes  un- 
til a  reduction  in  speed  Indicates  that  the 
brake  shoes  are  taking  hold  properly;  that 
the  release  is  always  accompanied  by  a  blss^ 
lug  of  escaping  air;  and  that  there  was 
enough  air  left  in  the  air  pipe  line  and  cylin- 
der to  give  the  motorman  the  impressioa  that 
the  air  brake  would  take  hold  properly  and 
stop  the  car. 

On  the  point  that  the  motorman  should 
have  reversed  the  motor  appellants  rely  up- 
on the  printed  rules  of  the  company,  where- 
in It  is  stated  that  under  certain  emergency 
conditions  the  motor  should  be  reversed; 
but  those  printed  rules  also  state  that  re- 
versing a  moving  car  is  a  very  serious  strain 
on  the  mechanism,  especially  If  running  at  a 
high  rate  of  speed,  and  must  never  be  re- 
sorted to  except  to  avoid  accident,  and  that 
In  every  case  where  a  car  or  train  Is  revers- 
ed a  prompt  report  should  be  made  to  the 
station  foreman,  so  that  examination  can  be 
made  of  the  controllers  and  motor  and  the 
motorman  explained  In  his  deposition  that 
under  the  conditions  present  that  night  It' 
would  have  been  dangerous  to  reverse  the 
motor,  because,  he  stated,  "It  would  have 
blown  my  overhead  (fuse)  and  It  would  have 
had  no  effect" 

[3]  The  evld^ice  narrated  ^ows  snfil- 
dent  justification  for  the  findings  of  the  low- 
er court  that  respondent  was  not  negligent  in 
the  operation  of  the  car  In  the  manner  charg- 
ed In  the  complaint,  which  brings  the  case 
within  the  rule  that  the  contusions  of  the 
lower  court  cannot  be  disturbed.  Whether 
or  not  a  motorman  is  negligent  In  adopting 
one  of  several  courses  open  to  him  in  an 
emergency  Is  a  question  for  the  trial  court 
Thomson  ▼.  Pac.  EL  Co.,  177  Cal.  728,  171 
Pac.  956. 

[4]  Appellants'  final  point  is  that  the  find- 
ings do  not  cover  the  material  Issues,  the 
two  principal  objections  urged  being  that, 
while  the  court  negatives  the  specific  acts 
of  negligence  charged  In  the  complaint,  it 
falls  to  find  the  facts  which  would  explain 
the  real  cause  of  the  overturning  of  the  car, 
and  that  the  court  falls  to  affirmatively  find 
that  respondent  at  the  time  of  the  accident 
was  exercising  the  highest  degree  of  care  in 
the  operation  of  the  car.  There  is  no  merit 
In  these  objections.  The  court  did  find  that 
respondent  was  free  from  all  of  the  acts  of 
ne^lgenoe  Charged  against  it  In  the  com- 
plaint The  negligence  pleaded  in  the  com- 
plaint was  the  ultimate  fact,  and,  having  neg- 
atived the  acts  of  n^llgence  pleaded,  the 
court  was  compelled  to  go  no  further.  Todd 
V.  Orcutt,  183  Pac.  9e3.  Whatever  outside 
agencies  may  have  contributed  to  the  cause 
of  accident  was  Immaterial,  so  far  as  the 
findings  are  concerned.  Neither  was  there 
any  prejudice  to  appellants  because  the  court 
did  not  find  on  those  facts  about  which  there 
was  not  dispute^  sncb-  as  the  tact  that  the 
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car  actually  oTertnmed,  partlcnlariy  In  view 
of  respondent's  failure  to  deny  tbat  said  car 
did  overturn.  Tolbard  v.  CUne  (Sup.)  180 
Pac.  610.  Nor  Is  there  anything  <rt>Jectlon- 
able  In  the  court's  findings  as  to  the  Injuries 
of  Mrs.  Frederick.  The  court  merely  found 
to  the  effect  that  such  Injuries  were  not  caus- 
ed by  the  negligence  of  respondent.  There 
was  no  attempt  to  find  that  she  had  not  been 
Injured  at  all  as  a  result  of  the  accident,  and 
we  do  not  so  construe  the  findings.  Taken  In 
their  entirety  the  findings  adequately  cover 
all  of  the  Issues  raised  by  the  pleadings,  and 
are  sufficient  In  form  and  in  substance.  In 
Cooley  V.  Brunswig  Drug  Oa,  30  OaL  App. 
68,  157  Pac.  13,  It  Is  said: 

"It  to  an  established  rale  of  law  that  the 
findings  of  the  trial  court  are  to  receive  such  a 
constructioD  as  will  uphold  rather  than  defeat 
its  Judgment  thereon;  and  whenever  from  the 
facts  fonnd  other  facts  may  be  inferred  which 
will  support  the  Jadgment,  such  inference  will 
be  deemed  to  have  been  made  by  the  trial  court. 
Warren  v.  Hopkins,  110  Cal.  506,  512,  42  Pac. 
986;  Gould  v.  Eaton,  111  Cal.  630,  645,  52 
Am.  St.  Rep.  201,  44  Pac.  319;  Breeze  v. 
Brooks,  97  Cal.  72,  22  L.  B.  A.  266,  31  Pac. 
742." 

We  find  no  error  In  the  record,  and  the 
Judgment  Is  therefore  affirmed. 

We  concur:  WASTB,  P.  J. ;  BICHARDS.  J. 


(48  Cal.  Add.  162D 

POTTER  V.  SMITH  at  al. 


(Civ.  3323.) 


(District  Court  of  Appeal,  First  District,  Divl- 
sion  1,  California.  Jnne  12,  1920.  Hearing 
Denied  by  Supreme  Conrt  Aug.  9,  1920.) 

1.  Hnsband  and  wife  <=>2S»— Improvements 
made  with  oommualty  funds  belong  to  spouse 
owning  land. 

Where  a  house  was  improved  with  commu- 
nity funds,  the  improvements  belong  to  the 
spouse  owning  the  land. 

2.  Husband  and  wife  «=>262(l)— Na  pressmp- 
tion  that  gift  Is  eommunity  property. 

While,  prior  to  the  amendment  of  1888  (St. 
1889,  p.  828)  to  CSv.  Code,  {  164,  property  con- 
veyed to  either  husband  or  wife  after  marriage 
was  presumed  'community  property,  such  pre- 
sumption does  not  arise  in  case  of  the  convey- 
ance by  one  spouse  to  the  other,  and  where  a 
'  husband  conveys  real  or  personal  property  to 
his  wife,  whether  it  be  his  separate  or  the  com- 
munity property,  there  is  a  presumption  that  it 
becomes  her  separate   property. 

3.  Husband  and  wife  «=s>248— Whether  proper- 
ty Is  community  to  be  determined  by  mode  of 
acquisition. 

Whether  property  Is  community  or  separate 
is  to  be  determined  by  proof  showing  the  mode 
of  acquisition,  rather  than  by  declarations  of 


one  of  the  parties  that  the  property  was  or  was 
not  community. 

4.  Husband  and  wife  «=9262(i)— Court  bound 
by  presumption  as  to  status  of  property  only 
when  there  Is  no  other  evidence. 

The  presumption  that  property  conveyed  by 
a  husband  to  bis  wife  is  her  separate  property 
is  binding  in  a  controversy  between  the  husband 
and  the  wife's  legal  representatives  only  when 
there  is  no  evidence,  direct  or  indirect,  contro- 
verting it. 

5.  Appeal  and  error  ®=>IOIO(l)— Findings  of 
trial  court,  supported  by  evidence,  conclusive. 

The  fact  findings  of  the  trial  court  are  con- 
clusive on  the  appellate  court,  unless  they  are 
manifestly  without  sufficient  support  in  evi- 
dence. 

a 

6.  Husband  and  wife  9=»262( I)— Presumption 
that  property  conveyed  to  wife  became  her 
separate  estate  disputable. 

The  presumption  that  property,  whether 
real  or  personal,  conveyed  to  a  wife  became  her 
separate  property,  is  disputable. 

7.  Husband  and  wife  «=s>262  (2)— Burden  on 
husband  to  establish  that  property  la  wife's 
name  was  oommuolty. 

Where,  after  the  death  of  a  wife,  the  hus- 
band asserted  tbat  property  standing  in  her 
name  was  community  property,  and  it  appeared 
tbat  it  was  purchased  with  funds  delivered  by 
the  husband  to  the  wife,  the  husband  has  the 
burden  of  rebutting  the  presumption  that  such 
funds  became  the  wife's  separate  property,  and 
to  sustain  the  presumption  that  the  property 
was  community  property,  which  arose  by  reason 
of  its  conveyance  .being  before  the  amendment 
of  1889  (St  1889,  p.  82^)  to  Qv.  Code,  {  164. 

8.  Husband  and  wife  «=>264— Evidsnoo  held 
to  warrant  finding  that  property  was  wife's 
separate  estate. 

In  an  action  by  the  husband  to  quiet  title 
to  property  standing  in  the  wife's  name,  evi- 
dence held  to  warrant  finding  that  the  property, 
which  was  acquired  with  moneys  delivered  by 
the  husband  to  bis  wife,  was  her  separate  prop- 
erty, on  the  theory  that  the  delivery  of  the 
money  was  a  gift 

9.  Evidonoe  «=>273(3)— Deolaratlon  In  wife's 
will  that  property  was  separate  property  la- 
admissible. 

Declaration  in  the  will  of  a  wife  that  prop- 
erty, the  title  to  which  was  in  her  name,  was 
separate  property,  is  inadmissible  in  an  action 
by  the  husband  against  the  devisees  to  quiet 

aue. 

10.  Appeal  and  error  «=>926(4)— Presumption 
that  trial  court  struck  out  Improper  svldenoe. 

Where  the  trial  court  reserved  the  right 
to  strike  out  evidence,  concerning  the  admis- 
sibility of  which  it  was  doubtful,  it  will  be  pre- 
sumed on  appeal,  the  action  having  been  tried 
without  a  Jury,  that  the  improper  evidence  was 
stricken. 

1 1.  Appeal  and  error  «=>I03I  (3)— No  presump* 
tlon  of  prsjudica. 

Prejudicial  error  to  not  presumed,  and  It 
cannot  be  assumed  tbat  the  Improper  admission 
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of  evitience  iraa  prejadidal,  where  it  did  not 
add  anything  to  the  weight  of  the  other  facta 
on  which  the  court  decided. 

12.  Evidence  «s>l23 (2)— Letters  showing  re- 
lations between  spouses  many  years  after 
oonveyanoe  Inadmissible  as  res  gestai. 

Letters  passing  between  sponses  many 
years  after  tiie  husband  delivered  moneys  to 
his  wife,  with  which  she  purchased  property, 
are  not  admissible  in  an  action  by  the  hnslMnd 
against  the  wife's  legal  representative,  etc., 
to  quiet  title,  on  the  theory  that  the  property 
was  community,  for  they  in  no  way  related  to 
the  transaction  and  formed  no  part  of  the  res 
gest». 

13.  Msw  trial  «=>I08(2)— Newly  disoovsred 
•videnoa,  having  little  weight,  no  ground  for 
new  trial.  * 

Where  judgment  was  rendered  sgainst  a 
husband,  who  sought  to  quiet  title  to  property 
purchased  by  the  wife  with  moneys  which  he 
delivered  her,  newly  discovered  evidence  that 
the  wife  referred  to  the  property  as  the  marital 
home,  and  stated  that  the  husband's  earnings 
paid  for  it,  was  no  ground  for  new  trial. 

14.  APM>1  ud  •rror  <S=3977(I)— Grant  Of  now 
trial  rests  in  disoretlon  of  lowsr  eonrt 

The  granting  or  refusing  of  new  trial  rests 
BO  largely  in  the  discretion  of  the  lower  court 
that  its  action  will  not  be  disturbed,  except  in 
case  of  a  manifest  abuse. 

Appeal  from  Superior  Coart,  Humboldt 
C!aunty ;  Geo.  D.  Murray,  Judge. 

Action  by  Henry  Potter  against  Charles 
Henry  Smith,  Emma  Gertrude  Smith,  and 
Charles  Henry  Smith,  as  executor  of  the  last 
will  and  testament  of  Martha  R.  Potter,  de* 
ceased.  From  a  judgment  for  defendants, 
plaintiff  appeals.    Affirmed. 

Pierce  H.  Byan,  of  Burefca,  for  appellant 
Puter  Se  Qniim,  of  Eureka,  for  respondent 

Emma  U.  Smith. 
W.  P.  Clyhotne  and  J.  H.  G.  Weaver,  lx>th 

of  Enreka,  for  other  respondents. 

WASTE,  P.  J.  This  Is  an  action  to  quiet 
title.  The  plaintUf  contends  that  the  land, 
constating  of  two  lots  with  a  dwelling  house 
thereon,  situated  In  the  dty  of  Eureka,  the 
title  to  which  stood  of  record  In  the  name  of 
his  deceased  wife.  Martha  B.  Potter,  was 
community  property,  and  upon  her  death 
vested  absolutely  In  him.  The  defendants 
claim  under  the  will  of  the  deceased  wife. 
Judgment  was  entered  for  the  defendants, 
from  which  the  plaintiff  appeals. 

Prior  to  the  acquisition  of  the  lots  in  qnes- 
tion,  the  plaintiff  had  intrusted  the  accumu- 
latl<m  of  his  earnings  to  his  wife,  and  had 
assigned,  Indorsed,  and  delivered  to  her  two 
notes,  representing  other  portions  of  his  earn- 
ings and  his  wife's  savings.  The  lot  was  paid 
for  out  of  this  fund.  The  lower  court  found 
that  the  consideration  paid  for  the  land  was 


the  separate  pr(q;>erty  of  the  wife,  and  that 
fnmi  the  date  of  the  conveyance  in  1885  the 
land  was  her  separate  property.  The  suffl- 
dency  of  these  findings  presents  the  serious 
question  on  this  appeaL  A  solution  of  the 
controversy  depends  largely  upon  the  nature 
of  the  transaction  between  the  plaintiff  and 
his  wife,  by  which,  so  the  respondents  con- 
tend, all  the  prior  earnings  of  the  plaintiff, 
including  two  promissory  notes,  became  the 
separate  property  of  the  wife. 

Plaintlfl  and  his  wife  were  married  in 
Michigan  in  1872.  Neither  of  them  at  that 
time  had  any  property.  They  came  to  Hum- 
boldt county  to  reside  five  years  later.  They 
had  then  accumulated  some  $400  or  $500  and 
owned  a  house  In  Michigan.  The  plaintlfl 
opened  a  merchant  tailoring  establishment  in 
Etureka,  and,  having  no  bad  or  expensive 
habits,  was  soon  in  possession  of  a  lucrative 
business.  According  to  the  testimony  of  the 
plaintiff,  he  gave  bis  wife  all  his  earnings 
from  the  time  they  were  married.  They  oc- 
casionally loaned  money  on  notes  in  the 
name  of  plaintiff,  but  the  wife  kept  the 
notes  in  her  possession.  Plaintiff  later  be- 
'gan  drinking  and  gambling.  What  then  oc- 
curred is  best  told  in  his  own  words: 

"When  I  was  about  40  years  old  I  acquired 
the  habit  of  gambBng  to  some  extent;  that  was 
about  188S  or  1880,  along  there,  I  should  judge; 
it  wo*  before  the  property  too*  hought  from 
Pratt.  The  deed  is  dated  in  1885,  and  my  wife 
and  I  picked  out  the  lot  At  one  time  I  had 
some  money  loaned  out  on  notes;  I  couldn't 
say  the  exact  amount  but  to  my  best  knowledge 
it  amounted  to  something  as  near  as  I  can 
remcmb»  between  $l,6pO  and  $1,600^  approx- 
imately. I  do  not  remember  whose  notes  they 
were;  one  was  Dunlap,  who  had  a  ranch  on 
Eel  EUyer  Island.  I  gave  those  notes— I  assigned 
thera  over,  or  had  them  aasignsd  over— to  my 
wife  because  she  requested  me  to  do  so.  She 
said  one  morning  to  me;  I  had  been  upon  a 
spree,  and  alie  said,  'Henry,  better  pot  what  yon 
have  in  my  name,  as  I  save  it  for.  yon ;'  and  I 
hesitated  a  few  moments,  and  I  said,  'I  will  let 
you  know  at  noon.'  She  said,  'No,  don't  wait 
till  noon ;  do  it  right  now;'  and  I  said,  'All 
right'  She  also  had  a  paper,  and  put  here  how 
much  I  had.  I  don't  know  what  I  had.  I  said. 
'Go  to  Ernest  Sevier  (he  did  my  little  work) 
and  have  them  assigned  over  to  you ;'  and  I 
guess  she  did.  I  never  asked  her  whether  she 
had  done  it  or  whether  she  had  not  I  never 
asked  her,  but  I  gave  her  this  with  that  under- 
standing, to  save  it  for  us  for  our  old  days,  so 
that  if  anything  happened,  there  woold  be  some- 
thing left" 

111  Some  time  after  the  transfer  of  the 
property  by  plaintiff  to  his  wife  was  effected, 
the  lots  In  question  were  purchased,  that 
"they  might  have  a  home  and  avoid  pay- 
ing rent"  The  plaintiff  seems  to  have  had 
but  little  to  do  with  the  transaction,  his  wife 
attending  to  the  details.  The  purchase  price 
of  $600  was  paid  out  of  the  money  In  the 
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Wife's  possession.  Some  Ume  inter  the  plain- 
tiff and  his  wife  purchased  a  block  of  land, 
paying  91,660  for  It.  out  of  the  same  fund. 
This  land  was  sold  a  few  months  later  for 
13300,  and  the  money  was  used  in  the  erec 
tl<Hi  of  a  house,  costing  that  sum,  on  the  lots 
which, had  been  purchased  for  the  home.  It 
thus  appears  without  contradiction  that  the 
premises,  which  are  the  basis  of  this  action, 
were  purchased  and  improved  with  funds 
turned  over  by  the  plaintiff  to  his  wife.  In 
the  manner  Indicated,  and  the  accumulation 
thereof.  It  was  furnished  in  the  same  man- 
ner. The  plaintiff  testified  that  he  spent 
some  $480  in  the  doing  of  some  additional 
work  on  the  idace,  which  "did  not  pass 
through  bis  wife's  bands."  Assuming  that 
this  last  amount  was  community  property, 
the  owner  of  the  lots  was  the  owner  of  the 
house,  and  the  improvements  made  with  that 
money  belonged  to  the  spouse  owning  the 
property.  Shaw  v.  Bemtl,  163  Cai.  262,  267, 
124  Pac.  1012.  The  plalntilTB  expenditure 
of  that  sum  of  money  does  not  enter  into 
the  consideration  of  the  case. 

According  to  the  plaintiff,  there  was  never 
any  friction  between  his  wife  and  him;  she 
exercising  "a  great  deal  of  patience"  with 
him  during  his  lapses  from  the  straight 
and  narrow  path  of  sobriety.  They  lived 
together  on  the  luremises  in  question  for 
nearly  20  years,  during  the  latter  10  years 
of  which  period  plaintifrs  business  "ran 
down  pretty  bad."  During  the  entire  pe- 
riod all  his  earnings,  other  than  what  he 
spent  in  his  business  or  for  himself,  he  gave 
to  his  wife.  In  1903,  in  order  to  get  away 
from  the  old  influences,  which  lured  him 
into  evil  ways  and  speildthrlTl  habits,  plain- 
tiff left  EMreka  and  went  to  the  state  of 
Idaho,  where  he  established  a  business  and 
acquired  a  home.  When  he  went  away,  he 
took  12,500,  which,  he  testified,  he  realized 
from  the  sale  of  a  timber  claim.  He  does  not 
appear  to  have  ever  solicited  his  wife  to 
Join  him  there,  for  she  told  him  she  preferred 
to  remain  in  California.  He  visited  her  but 
once  during  the  16  years,  remaining  for  about 
2  weeks.  He  never  sent  her  any  money  dur- 
ing that  time,  and  appears  to  have  once 
written  to  her  for  financial  assistance. 

For  the  purpose  of  tending  to  offset  plain- 
tiff's contentions  in  this  action,  it  was  shown 
by  various  witnesses  that  subsequent  to  the 
death  of  the  wife,  and  after  plaintltrs  re- 
turn to  California,  he  made  declarations  and 
admissltms,  the  effect  of  which,  respondents 
claim,  was  to  destroy  his  present  claim. 
When  he  was  informed  by  the  witness  Roter- 
mnnd  that  his  wife  had  willed  the  property 
to  the  defendants,  he  remarked: 

"That  be  was  sorry  that  he  gave  the  property 
to  her,  that  it  was  big  hard-earned  money  that 
bought  it;  that  if  Mrs.  Potter  had  left  him  part 
of  it  he  would  have  been  sattsfled." 
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The  same  witness  testified  that  during  the 
trial  the  plaintiff  had  stated  to  him: 

"I  have  given  this  to  Mrs.  Potter,  and  it  was 
my  hard-earned  money." 

In  two  conversations  with  the  defendants, 
plaintiff  said: 

"The  property  belonged  to  Mrs.  Potter  [his 

wife].    *    *    *    It   is  my  own   liard   earnings 

that  bought  this  property.  I  gave  it  to  her,  but 
it  is  mine  now." 

On  these  facts  the  respondents  defend  the 
conclusions  and  judgment  of  the  lower  court 
upon  the  theory,  as  stated  by  them: 

"That  when  the  plaintiff  delivered  the  money 
and  notes  to  the  wife,  and  gave  the  possession 
of  them  to  her,  and  in  addition  transferred  and 
conveyed  the  same  from  bis  name  to  hers,  the 
presumption  immediately  arose  that  said  money 
and  notes  thereupon  became  and  were  thereafter 
to  be  treated  as  her  separate  property.  This 
is  the  presumption,"  they  contend,  "that  applied 
to  the  consideration  for  the  lots.  Unless  the 
presumption  was  overcome,  the  court  was  jus- 
tified in  finding  that  the  consideration  paid  for 
the  property  was  the  separate  property  of  the 
wife,  and  that  the  Iota  were  her  separate  .prop- 
erty. The  controversy  on  this  phase  of  the  case 
then  resolves  itself,"  they  say,  "into  a  qnestion 
of  what  the  Intention  of  the  plaintiff  was  when 
be  transferred  the  money  and  notes  from  him- 
self to  his  wifeu" 

[2]  Prior  to  the  adoption  of  the  amend- 
ment of  1889  (Stats.  1889,  p.  828)  to  section 
164  of  the  Civil  Code,  the  prima  facie  pre- 
sumption was  that  property  conveyed  to  ei- 
ther husband  or  wife,  after  their  marriage, 
was  community  property.  NUscm  v.  Sarment, 
158  Cai.  624,  627,  96  Pac.  816.  126  Am.  St. 
Rep.  91,  and  cases  cited.  But  it  has  never 
been  held  that  such  a  prestunption  arises  in 
case  of  a  conveyance  by  one  of  the  spouses 
to  the  other.  Estate  of  Klnmpke,  167  Cai. 
415,  423,  139  Pac.  1062.  A  husband  may  con- 
vey real  or  personal  property  to  his  wife, 
and  whether  the  pr<^)erty  conveyed  be  his 
separate  or  the  community  property,  the  pre- 
sumption is  that  it  thereby  becomes,  and  is 
thereafter  treated  as,  her  separate  property. 
Carter  v.  McQuaide,  83  Cai.  274,  278,  23  Pac 
348.  The  presumption  of  community  prop- 
erty cannot  apply,  where  the  transaction  was 
in  effect  a  gift  from  the  husband  to  the 
wife.  In  the  absence  of  evidence  of  a  con- 
trary intent,  the  transfer  will  vest  the  prop- 
erty in  the  wife  as  her  separate  property 
and  estate.  Hamiltcm  v.  Hubbard,  184  Cai. 
603.  606,  66  Pac.  821,  66  Pac.  .S60. 

[3-6]  The  Supreme  Court  has  on  several 
occasions  expressed  the  view  that  the  char- 
acter of  the  ownership  of  property,  whether 
separate  or  community,  is  to  be  determined 
by  the  proof  showing  the  mode  of  acquisition, 
rather  than  by  any  dedarations  of  one  of 
the  parties  that  the  property  was  or  was 
not  community  proiwrty.  Bias  v.  Reed,  168 
Col.  83,  42,  145  Pac.  614;  Hammond  T.  Mc> 


Digitized  by 


Google 


1026 


191  PACIFIC  BBPORTEB 


(GaL 


CoUough,  160  Oal.  689,  649,  116  Paa  216; 
Estate  of  Grannlss,  142  Cal.  1,  4,  75  Pae 
324.  The  court  will  decide  the  question  of 
the  alleged  donor's  intention  from  his  acts, 
declarations,  and  conduct  at  the  time  of 
the  transaction.  Elllian  v.  Killlan,  10  Cal. 
App.  312,  319,  101  Pac.  806;  Woods  v.  Whit- 
ney, 42  Cal.  358.  When  the  controversy,  un- 
der stich  circumstances,  Is  between  the  hus- 
band and  the  legal  representative  of  the  wife, 
the  presumption  may  be  controverted  by  oth- 
er evidence,  direct  or  indirect,  and  it  Is  only 
where  It  is  not  so  controverted  that  the  court 
Is  bound  to  find  in  accordance  with  the  pre- 
sumptlcm.  Whether  or  not  It  is  so  contro- 
verted, or  Is  sustained,  Is  a  question  of  fact, 
for  the  trial  court,  and  the  conclusions  of 
that  tribunal  are  conclusive  upon  an  appel- 
late court,  unless  it  be  manifestly  without 
sufficient  support  in  the  evidence.  Fanning 
V.  Green,  156  Cal.  279,  282,  104  Pac.  308. 
The  presumption,  one  way  or  the  other,  al- 
though disputable,  is  Itself  evidence,  and  it 
is  for  the  trial  court  to  say  whether  the 
evidence  offered  to  support  or  overthrow  the 
presumption  has  sufficient  weight  to  efCect 
that"  purpose.  Gllmour  v.  North  Pasadena 
Land,  etc.,  Co.,  178  Cal.  6,  171  Pac.  1066; 
Pabst  V.  Shearer,  172  Cal.  239,  242,  156  Pac. 
466. 

[7, 1]  The  burden  was  on  the  plaintiff  to 
rebut  the  presumption,  on  the  one  hand, 
that  he  did  not  Intend  to  make  a  gift  to  his 
wife  of  the  money  and  notes  transferred  to 
her  and  from  whldi  the  home  was  purchased 
and  furnished,  and  to  sustain,  on  the  other 
hand,  the  presumption  arising  from  the  ac- 
quisition of  the  real  property  before  the 
amendment  to  the  Code  section,  that  It  was 
•  community  property.  Alferltz  v.  Arrivillaga, 
143  Cal.  646,  648,  77  Pac.  657.  From  all  the 
circumstances,  the  trial  court  may  well  have 
concluded,  as  it  did,  that  the  transfer  of 
the  nToney  and  notes  In  the  first  instance  was 
a  gift  from  the  plaintiff  to  his  wife,  and 
that  the  subsequent  purchase  of  the  lots  from 
that  fund  was  a  further  consummation  of  a 
like  Intent.  It  requires  no  unreasonable  or 
strained  interpretation  of  the  evidence  to  so 
hold.  Auener  v.  Suiter,  189  Pac.  120.  While 
the  plaintiff  testified  that  there  was  no  in- 
tent or  purpose  on  his  part  to  give  any  of 
the  money  or  any  of  the  notes  to  his  wife, 
to  be  hers  absolutely,  his  evidence,  competent 
and  admissible  as  bearing  upon  the  Intent  of 
the  plaintiff  in  the  transaction,  was  not  con- 
clusive. Gilmour  v.  North  Pasadena  Land, 
etc.,  Co.,  supra.  The  court  was  not  bound 
to  l)elieve  the  plaintiff  when  he  testified  he 
did  not  have  such  intent.  Fanning  v.  Green, 
156  Cal.  285,  104  Pac.  308. 

[9-11]  Defendants  offered  the  will  of  Mrs. 
Potter,  devising  the  property  in  question  to 
defendants  Smith.  PlalntUf  objected  gen- 
erally to  its  introduction,  and  particularly 
to  a  portion  of  the  will  which  stated: 


"I  hereby  declare  tliat  all  the  property,  both 
real  and  personal,  of  which  I  may  die,  eon- 
ttituted  my  sole  and  separate  estate." 

The  objection  was  overruled  pro  forma, 
and  the  will  admitted.  When  the  evidence  was 
all  in,  plaintiff  moved  to  strike  out  the  por- 
tion of  the  will  to  which  he  had  objected. 
The  motion  was  submitted,  but  was  never 
ruled  upon,  end  the  objectionable  matter 
remains  in  the  record.  The  declaration  of 
the  deceased  wife  in  the  will  was  not  compe- 
tent proof  that  the  property  in  question  was 
her  separate  property,  and  should  not  have 
been  admitted.  Rowe  v.  Hlbemla  S.  &  L>. 
Socy.,  134  Cal.  403,  407,  66  Pac.  569;  Es- 
tate of  Graunlss,  supra;  Estate  of  liCamed, 
156  Cal.  309,  311,  104  Pac.  315 ;  Crowley  v. 
Savings  Union  Bank  &  Trust  Co.,  30  CaL 
App.  144,  151,  155,  157  Pac.  516.  The  lower 
court  seemed  to  be  in  doubt  upon  the  matter 
and  expressed  the  opinion  that  the  declara- 
tion in  the  wlU  was  not  competent  to  prove 
ownership  or  a  separate  Interest  In  the  prop- 
erty in  Mrs.  Potter,  and,  in  admitting  the 
document,  reserved  to  itself  the  right  to 
strike  it  out,  without  motion,  if  it  saw  fit. 
In  this  condition  of  the  record  we  may  as- 
sume that  it  did  so,  and  that  the  declaration 
was  disregarded.  Furthermore,  prejudicial 
error  will  not  be  assumed.  Estate  of  Angle, 
148  Cal.  102,  107,  82  Pac.  688.  We  are  un- 
able to  see  that  any  prejudicial  result  fol- 
lowed the  court's  error.  The  declaration  did 
not  add  anything  to  the  weight  of  the  other 
facta  upon  which  the  court  has  decided 
against  the  plaintiff.  With  or  without  its 
consideration  we  feel  the  result  must  have 
been  the  same. 

[12]  The  plaintiff  <^ered  In  evidence  two 
letters — one  written  by  himself  and  received 
by  his  wife  during  her  lifetime;  the  other 
written  and  mailed  some  time  after  her 
death — as  tending  to  show  a  friendly  rela- 
tion between  himself  and  his  wife.  They 
were  properly  excluded.  They  formed  no 
part  of  the  res  gestae,  and  were  In  no  way 
connected  with  the  circumstances  surround- 
ing the  transactions  Involved  in  the  action. 

[18, 14]  The  plaintiff  moved  for  a  new  trial 
below,  basing  his  motion  upon  alleged  newly 
discovered  evidence,  the  purport  of  which 
was  that  the  witnesses  would  testify  that 
Mrs.  Potter  in  her  lifetime  frequently  re- 
ferred to  the  property  as  "our  home ;  Henry's 
{plaintiff's]  earnings  paid  for  it,  and  It  is  tn 
my  name  for  us  both."  As  we  have  already 
pointed  out,  such  declarations.  If  made,  would 
have  little  weight,  in  the  face  of  the  con- 
trolling circumstances  under  which  the-  prop- 
erty was  acquired.  The  granting  or  tetaa- 
Ing  of  a  new  trial  rests  so  largely  In  the 
discretion  of  the  court  that  its  action  in  that 
regard  wUl  not  be  disturbed,  except  upon  the 
disclosure  of  a  manifest  and  unmistakable 
abuse.    Harrison  T.  Sutter  St.  By.  Co.,  116 
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Cal.  156,  161,  47  Pac.  1019.  No  abnse  of 
tbat'  discretion  appears  In  the  Instant  case. 

The  consideration  for  the  purchase  and 
Improvement  of  the  lots  in  question  having 
been  paid  by  the  wife  of  the  plaintiff  from 
her  separate  funds,  It  follows  that  the  lots 
themselves  did  not  become  a  part  of  the  com- 
munity property  of  the  spouses.  No  error 
appearing  In  the  record  requires  a  reversaL 

The  Judgment  is  affirmed. 

We  concur:  KNIQHT,  Judge  pro  tern.; 
RICHARDS,  J. 


(48  Cal.  App.  US) 
W.  P.  FULLER  &  CO.  et  al.  v.  MoCLURE. 
(Civ.  3190.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.  Jane  15,  1920,  as  Modi- 
fied by  Orderi  July  16,  1920,  Denying  Re- 
hearing.) 

1.  Appeal  and  error  «=3694( I )— Partleular*  of 
insaffleiency  of  evlil«nc«  must  b«  speoifled  In 
bill  vt  exceptions. 

The  sufSdency  of  the  evidence  to  sustain 
the  findings  cannot  be  considered  on  appeal, 
based  on  bill  of  exceptions,  where  the  bill  con- 
tains no  specification  of  the  particulars  wherein 
the  evidence  is  claimed  to  be  insufficient,  as 
required  by  Code  Civ.  Proc  f  648. 

2.  Mortgages  «s»l5l(3)~^rioritie»  m  to  me- 
dianics'  liens,  stated. 

A  mortgage  given  to  secure  future  advances 
has  priority  over  mechanics'  liens  subsequently 
arising  to  the  extent  of  the  full  amount  advanc- 
ed, including  what  is  advanced  after,  as  well 
as  before,  the  accrual  of  mechanics'  liens,  where 
the  making  of  such  advances  was  obligatory  up- 
on the  mortgagee  under  the  terms  of  his  con- 
tract with  the  mortgagor,  but  as  to  mere  vol- 
untary advances,  made  after  the  mechanics' 
liens  accrued,  and  with  notice  thereof,  the 
mortgage  is  postponed. 

3.  Bills  and  notes  «=>I67  —  Note  seoarad  by 
mortgage  on  land  not  negotiable  In  law  if 
purcliaser  has  notice. 

If  a  note  is  secured  by  a  mortgage  on  land, 
and  both  are  executed  at  the  same  time,  or  as 
parts  of  one  transaction,  the  note,  though  ne- 
gotiable In  form,  is  not  negotiable  in  law,  if  the 
purchaser  takes  it  with  knowledge  of  the  exist- 
ence of  the  mortgage. 

4.  Mortgages  «s>i5i(3)  —Priorities  between 
mechanics'  liens  and  mortgage  under  which 
optional  advancements  are  made,  stated. 

Where  advances  under  a  mortgage  are  op- 
tional after  the  payment  of  a  certain  fixed 
amount,  and  material  is  being  furnished  to  the 
mortgagor  by  which  mechanics'  liens  may  at- 
tach, the  mortgagee  having  notice  thereof  as 
to  each  advancement  made  ander  the  mortgage, 
the  mortgage  is  to  be  regarded  as  a  fresh  mort- 
gage, subject  to  the  liens  of  such  of  .the  mate- 
rialmen as  had  commenced  furnisUng  material 
prior  to  the  time  when  the  advancement  was 
made,  in  view  of  Code  C!iv.  Proc  (  1186. 


5.  Evidence  <8s>44l(5)  —  Parol  svidanee  that 
advances  under  mortgage  ware  optional  held 
admissible. 

In  a  suit'  to  foredose  mechanics'  Hens, 
where  the  qnestion  of  the  priority  of  the  mort- 
gage nnder  which  the  advancements  bad  l>een 
made  was  rsised,  parol  evidence  held  admissi- 
ble to  show  that,  though  the  note  and  mortgage 
were  made  for  a  definite  sum,  they  were  exe- 
cuted as  part  of  an  oral  agreepient  tbat  the 
mortgagee  should  be  obligated  to  advance  a  les- 
ser sum  merely,  and  that  any  additional  pay- 
ments should  be  optional  and  not  obligatory. 

6.  Evidence  iS=94l 9(1)— Recitals  of  written  In- 
strument as  to  coBsldsratlon  not  conclusive. 

The  recitals  of  a  written  instrument  as  to 
the  consideration  are  not  conclusive,  and  it  is 
competent  to  inquire  into  the  consideration,  and 
show  by  parol  what  the  real  coasideration  was, 
provided  the  legal  elfect  or  operation  of  the  in- 
strument is  not  thereby  altered  or  defeated. 

7.  Mortgages  ®=35I^Natura  ef  debt  Intended 
to  be  secured  need  not  be  truly  set  forth. 

It  is  not  necessary  to  the  validity  of  a 
mortgage  that  it  should  truly  set  forth  the 
nature  and  character  of  the  debt  that  it  is  in- 
tended to  secure. 

S.  Evidence    «=>4l9(i0)  — True    consideration 
for  mortgage  admissible  In  suit  to  foreclose 
mechanic's  lien. 
In   a    suit   to   foreclose    mechanics'    liens, 
where  the  question  of  the  priority  of  a  mort- 
gage under  which,  optional  payments  had  been 
made  was  raised,  parol  evidence  as  to  the  true 
character  of  the  consideration  for  the  mort- 
gage Tield  admissible,  not  to  defeat  the  mortgage, 
as  Bucb,  but  to  show  when  the  mortgage  lien 
attadied. 

9.  New  trial  «s>  153— Affidavits,  not  Hied  within 
30  days  after  notice  of  intention,  too  late. 
On  motion  for  new  trial,  where  notice  ol 
intention  was  served  July  6,  1917,  and  the  affi- 
davits upon  which  movant  relied  were  not  serv- 
ed until  August  7,  1917,  nor  filed  until  August 
Sth,  tbe  motion  must  be  denied,  since  the  affi- 
davits were  not  filed  within  30  days  after  notice 
of  intention,  as  required  by  Code  Civ.  Proc.  { 
650. 

iO.  New  trial  «=>  153— Failure  to  file  affidavits 
held  not  cured  by  notice  of  intention  to  party 
not  interested. 
Where  In  a  suit  to  foreclose  mechanics' 
liens,  decree  adjudged  that  a  trust  deed  was 
prior  to  a  mortgage  held  by  an  assignee,  and  the 
assignee  moved  for  new  trial  on  ground  of 
want  of  consideration  given  for  trust  deed,  but 
failed  to  file  affidarits  within  80  days  after  no- 
tice of  intention  of  motion,  as  required  by  Code 
Civ.  Proc  f  669,  the  failure  was  not  cured  by 
service  of  notice  of  intention  on  a  mechanic  lien 
claimant,  not  Interested  in  priority  issue,  at  a 
later  date,  which  woijld  make  affidavits  in 
time. 

II.  Mortgages  4s32S(2)— Agreement  whereby 
purchaser   of   mortgage   was   authori2ed   to 
f<H-ecio8«  at  profit  held  sufficient  considera- 
tion. 
Where  a  mortgagor  found  a  purchaser  of 
the  note  and  mortgage  under  an  agreement  with 
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tbe  mortgagee  irbereby  the  parebaBcr  wu  to 
be  entitled  to  foredoM  the  mortgage  in  an 
amount  greater  than  the  amount  actually  *d- 
Tanced,  thereby  allowing  the  purchaacr  a  profit, 
Buch  agreement  conatituted  sufficient  consider- 
ation as  between  the  mortgagor  and  the  pur- 
chaser. 

12.  Mortpages  ®=>  1 5d— Mortgage  held  prior  to 
trast  deed  for  fixed  am(Aint,  although  lass 
than  such  airfount  had  been  actually  ailvaaoed. 

Where  a  trust  deed  was  expressly  made  sub- 
ject to  a  mortgage  for  a  stated  amount,  but 
under  which  a  lesser  sum  only  bad  been  ad- 
vanced, the  holder  of  the  trust  deed  took  the 
instrument  subject  to  the  right  of  the  holder 
of  the  mortgage  to  enforce  it  to  the  extent  that 
it  was  enforceable  against  the  mortgagor. 

13.  Mortgages  «=sl99— Trnrt  dead  subject  to 
mortgage  held  aot  subject  to  meeliMlos'  itoas 
t»  whieh  mortgage  was  subject. 

Where  a  trust  deed,  reciting  that  it  was 
subsequent  to  a  previoDsly  recorded  mortgage, 
was  recorded  before  any  work  had  been  done 
or  materials  furnished,  forming  the  basis  for 
a  mechanic's  lien,  and  the  mortgage  authorized 
the  mortgagee  to  pay  all  liens  or  incumbrances 
that  were  prior  to  the  mortgage,  and  alleged 
that  It  was  given  to  secure  all  sums  that  might 
be  paid  by  tbe  mortgagee  t»  satisfy  prior  liens, 
such  recitals  held  not  to  make  the  trust  deed 
subject  to  the  mechanic's  lien  to  which  the 
mortgage  was  subject,  where  the  mortgage  on 
its  face  did  not  indicate  that  the  payment  of 
the  whole  mortgage  indebtedness  was  not  obli- 
gatory upon  the  mortgagee. 

Appeal  from  Superior  Court,  Lob  Angeles 
County;    John  W.  Shenk,  Judge. 

Consolidated  actloas  by  W.  P.  Fuller  &  Co. 
and  others  against  John  Q.  McCInre,  with 
cross-cbmplalnt  by  defendant.  Decree  '  for 
plalntlffg,  and  defendant  appeals.  Modified 
and  affirmed. 

Charles  Robert  McCarty,  of  Loe  Angeles, 
Frank  C.  Sherrer,  for  appellant 

Schweitzer  &  Button,  of  Los  Angeles,  for 
respondent  W.  P.  Fuller  &  Co. 

Sheldon  Borden  and  Richard  J.  O.  Culver, 
both  of  Los  Angeles,  for  respondents  Simons 
Brick  Co.,  Frank  Wilson  Xoung,  and  Title 
Guarantee  k  Trust  Co. 

E.  S.  Williams,  of  Los  Angeles,  for  re- 
spondent L.  W.  Blinn  Lumber  Co. 

William  Haxlett  and  Glenn  M.  Ely,  both 
of  Los  Angeles,  for  respondent  Lawyer  and 
others. 

Kenton  A.  Miller,  of  Los  Angeles,  tor  re- 
spondent Simons  Brick  Co. 

R.  L.  Horton,  of  Los  Angeles,  for  respond- 
ent Hammond  Lumber  Co. 

Kemp,  Mitchell  &  Silberberg,  of  Los  An- 
geles, for  respondent  Weaver. 

Robert  W.  McDonald  and  Edward  R. 
Milllken,  both  of  Pasadena,  for  respondents 
Hart  and  Graver. 


FINLATSON,  P.  X  Tbe  defendant  and 
cross-complainant,  John  Q.  McOure,  tbe 
holder  of  a  mortgage,  appeals  from  a  decree 
of  foreclosure  given  In  several  actions  for 
the  foredOBUre  of  mechanics'  liens.  The  ac- 
tions were  consolidated  and  tried  as  one  ac- 
tion. The  sole  question  is  one  of  priority  as 
between  appellant,  the  holder  of  the  mort- 
gage, the  defendant  Young,  who  Is  the  ben» 
Qclary  under  a  trust  deed,  and  the  mechan- 
ics' lien  claimants. 

[1]  Hie  case  comes  to  us  on  a  Mil  of  ex- 
ceptions. The  bill  contains  no  spedflcation 
of  the  "particulars"  wherein  the  evidence  is 
claimed  to  be  Insuffldent.  By  a  long  line  of 
dedsions  it  Is  settled  that  tbe  question  of 
the  Bufflcleocyof  the  evidence  to  sustain  the 
findings  cannot  be  oooaldered  on  an  appeal 
based  upon  a  bill  of  exceptions,  where,  as 
here,  the  bill  contains  no  spedflcatloD  of 
"particulars,"  as  required  by  section  648  of 
the  Code  of  ClvU  Procedure.  Millar  v.  MU- 
lar,  175  Cal.  797,  167  Pac.  394,  L^  R.  A 
1918B,  416,  Ann.  Oas.  1918B,  184 ;  RegoU  v. 
Stevenson,  1T9  Oil.  257,  176  Paa  158.  We 
shall  therefore  accept  as  true  tbe  facts  as 
found  by  the  trial  court. 

The  case,  as  shown  by  the  findings.  Is  sub- 
stantially as  follows:  The  lot  cumbered  by 
the  Hens  originally  was  owned  by  Lillian 
Young,  who,  on  April  27,  1916,  conveyed  it 
to  A.  T.  Storch.  On  May  9,  1916,  Storch  ex- 
ecuted to  the  Title  Guarantee  &  Trust  Com- 
pany, as  trustee,  for  the  benefit  of  Lillian 
Toung,  the  benefldary  of  the  trust,  a  trust 
de^  securing  the  payment  of  a  pr<»nlssory 
note  for  $2,500,  payable  two  years  after 
date*  and  executed  by  Stordi  to  Lillian 
Young  as  payee.  The  trust  deed  contains  a 
recital  to  the  efTect  that  It  Is  glvoi  as  a  part 
of  the  purchase  price  due  to  Lillian  Young 
on  her  conveyance  of  the  premises  to  Stoi-ch. 
Meanwhile^  namely,  oo  April  27,  1916, 
Storch  had  executed  a  broiulssory  note,  for 
the  principal  sum  of  $6,500,  to  one  F'red  H. 
Rlchman,  as  the  payee,  payable  three  years 
after  date,  and  had  secured  Its  payment  by 
a  mortgage  of  even  date,  duly  recorded  May 
9,  1916.  The  trust  deed,  recorded  May  10, 
1916,  referring  to  the  mortgage  to  Rlchman, 
contains  this  redtal: 

"This  trust  deed  is  subject  to  a  first  mort- 
gage of  $6,600,  at  eight  per  cent,  for  three 
years,  in  favor  of  Fred  H.  Ricbman.  This  trust 
deed  is  second  and  is  given  as  part  of  the  pur- 
chase price  of  the  above-described  pronises." 

The  trust  deed  Is  now  held  by  the  d^end- 
ant  and  respoadent  Frank  Wilson  Young. 
By  asslgBment  of  the  mortgage,  appdlant, 
McClure,  has  become  the  owner  of  the  mort- 
gage and  of  the  note  for*  $6,600  secured 
thereby.  No  mechanic's  lien  dalmants  com- 
menced to  perform  labor  or  furnish  materials 
before  May  11,  1816,  oa  which  day  two  of 
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them  commenGed  farnlshlifg  materials.  The 
mechanic's  Uen  claimant  last  to  commence 
furnishing  materials  dia  so  on  June  5,  1916. 
When  Storch  purchased  the  lot  from  lAl- 
llan  Yonng  it  was  tnlncnmbered.  At  the 
time  when  Storch  executed  the  note  to  Rich- 
man  for  $6,B00,  and  gare  the  latter  the  mort- 
gage to  secure  Its  payment,  the  mortgagee 
paid  StorCh  tbe  sum  of  $1,600.  That  pay- 
ment was  made,  and  the  note  and  mortgage 
executed,  pursuant  to  an  oral  agreement  be- 
tween Storch  and  RIchman  that  the  latter 
would  advance  and  loan  the  former  $1,000. 
At  the  same  time  Storch  told  RIchman  that 
he  Intended  to  erect  buildings  upon  the  lot, 
and  that.  In  order  to  get  money  to  carry  on 
the  bnlldlng,  he  would  endeavor  to  find  some 
one  who  would  purchase  the  note  and  mort- 
gage and  pay  therefor  such  an  amount  as 
might  be  agreed  upon  by  himself  and  such 
purchaser  of  the  mortgage;  and  the  $1,600 
was  paid  by  RIchman,  and  the  note  and 
mortgage  executed,  pursuant  to  an  oral 
agreement  between  the  mortgagor  and  mort- 
gagee whereby  the  latter  agreed  that  If  the 
former  fonnd  a  purchaser  for  the  note  and 
mortgage,  he,  the  mortgagee,  would  transfer 
the  note  and  mortgage  to  audi  purchaser  up- 
on the  repayment  to  him  of  the  total  amount 
that  he  mlghC  actually  hare  advanced  to 
Storch  In  the  meantime.  At  the  same  thqe 
the  mortgagee  told  the  mortgagor  that  If,  In 
his  opinion,  there  should  be  sufficient  securi- 
ty afforded  by  the  mortgage  after  the  build- 
ing was  In  progress,  he,  the  mortgagee, 
would  advance,  from  time  to  time,  further 
sums  until  the  mortgagor  should  succeed  In 
selling  the  note  and  mortgage,  but  that  aU 
loans  or  advances  that  he  might  make,  over 
and  above  the  first  payment  of  $1,600,  should 
be  entirely  optional  on  his  part,  and  that  the 
only  amount  that  he  diould  be  obligated  to 
loan  or  advance,  on  account  of  the  note  or 
mortgage  or  otherwise,  was  to  be  said  sum, 
$1,600,  and  no  more.  RIchman  had  actual 
knowledge  of  the  qonstructlon  work  from  the 
time  of  Its  commencement,  and  personally 
Inspected  the  work  every  time  he  made  an 
advancement  About  June  20,  1916,  StorCh 
found  a  purtibaser  for  the  note  and  mortgage 
in  the  person  of  McOlure,  the  appellant  hera 
On  that  date  the  note  and  mortgage  were 
asdgned  to  McClnre.  T7p  to  that  time.  Rich- 
man,  In  addition  to  the  $1,600  paid  by  him  at 
the  date  of  the  ezecutloa  of  the  note  and 
mortgage,  had  made  four  payments  to  the 
mortgagor,  aggregating  $1,300,  making,  with 
the  original  payment  of  $1,600  a  total  of 
$2,900  paid  or  advanced  by'  Rldunan  to 
Storch  before  the  assignment  of  the  note  and 
mortgage  to  McOInr&  The  respective  me- 
dianlc's  Hen  claimants  commenced  furnish- 
ing material  on  dates  Intermediate  the  time 
when  RIchman  made  the  Uitial  payment  of 
$1,600  to  his  mortgagor  and  the  time  when 
be  made  the  last  advancement  on  the  mort- 
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gage  loazL  When  the  not*  and  mortgage 
were  assigned  to  McClure,  the  latter  paid 
$5,000,  a  part  of  which  was  used  in  repay- 
ing to  RIchman  the  $2,000  that  he  bad  there- 
tofore paid  to  the  mortgagor.  The  balance 
was  received  and  kept  by  Storch.  It  was 
agreed  by  Stordi  and  McClure  that,  though 
the  latter  should  pay  not  more  than  $5,000, 
the  note  and  mortgage  should  stand  as  an 
obligation  on  Storeh's  part  for  $6,000,  with 
Interest  thereon.  This  was  done  in  order 
that  McClnre  might  thus  make  a  profit  of 
$1,000.  McClure  took  the  note  and  mortgage 
and  paid  his  money  with  notice  of  the  agree- 
ment that  Storcb  and  RIchman  had  made, 
and  of  the  optional  nature  of  all  the  pay- 
ments that  had  been  made  by  RIchman  after 
the  payment  of  the  first  sum  of  $1,600,  and 
also  with  notice  of  the  amounts  of  these  sev- 
eral optional  payments.  When  he  bought 
the  note  and  mortgage,  McOlure  had  actual 
notice  that  the  construction  work  was  going 
on.    No  part  of  the  $5,000  has  been  repaid. 

As  already  stated,  the  several  mechanics' 
Hens  accrued,  reei)ectlvely,  on  dates  Inter- 
mediate the  first  payment  of  $1,600  by  the 
mortgagor  and  the  date  when  he  made  his 
last  advancement  on  the  mortgage  loan.  And 
In  fixing  the  order  of  priority  of  the  several 
liens,  the  foreclosure  decree  adjudges,  In 
substance  and  effect,  that  the  Hens  attach 
to  the  property  in  the  following  order:  (1) 
That  the  holder  of  the  mortgage,  appellant, 
has  a  first  lien  to  secure  the  original  pay- 
ment of  $1,600 ;  (2)  that  the  liens  of  the  me- 
chanics' lien  claimants  and  the  Hen  of  the 
mortgage  to  secure  the  optional  payments 
that  were  made  thereunder  after  the  initial 
payment  of  $1,600,  attached,  re^ectively,  as 
of  the  time  when  the  several  mechanics'  Hen 
claimants  commenced  to  furnish  materials 
and  when  the  several  (^tional  payments  were 
made  under  the  mortgage — ^tbe  lien  of  each 
optional  advancement  made  by  the  mortga- 
gee being  deferred  to  the  liens  of  such  of  the 
mechanics'  lien  claimants  as  had  theretofore 
commenced  furnishing  materials  for  use  in 
the  building;  and  (S)  that  the  Hen  of  the 
mortgage,  to  the  extent  of  the  amount  actu- 
aUy  paid  thereunder,  namely,  $5,000,  Is  prior 
to  the  lien  of  the  trust  deed. 

Because  the  mortgage  was  recorded  be- 
fore the  building  was  commenced  or  mate- 
rials were  commenced  to  be  furnished,  ap- 
pellant contends  that  he  has  a  lien  on  the 
premises  prior  to  all  the  other  Uens  to  se- 
cure the  payment  of  the  full  amount  of  the 
principal  and  interest  of  the  note  that  the 
mortgage  secured,  $6,600,  citing  In  support 
of  this  contention,  among  other  cases.  Valley 
Lumber  Co.  v.  Wright,  2  Oal.  App.  293,  84 
Pac.  68.  In  that  case  It  was  held  that  where 
the  owner  of  a  buUdlug  executes  a  promis; 
sory  note  for  a  definite  amount,  In  consider- 
ation of  the  loan  of  all  of  that  amount  by 
the  payee,  the  amount  so  loaned  to  be  used 
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In  the  construction  of  tbe  bnlldlng,  a  deed  of 
trust,  giren  to  secure  the  payment  of  the 
note  and  recorded  before  the  building  Is  com- 
menced or  materials  are  commenced  to  be 
furnished,  will  take  precedence  over  the  me- 
chanics' liens,  though  no  part  of  the  agreed 
loan  be  paid  nntU  after  the  commencement 
of  the  work.  In  that  case  the  payee  was  un- 
der an  enforceable  obligation  to  furnish  a 
sum  equal  to  the  principal  of  the  note.  The 
execution  of  the  note  and  trust  deed  was 
therefore  a  sufficient  consideration  for  the 
payee's  binding  obligation  to  advance  the 
full  amount.  In  tbe  instant  case  the  mort- 
gagee was  under  no  obligation  to  pay  any- 
thing beyond  the  initial  payment  of  $1,600. 
All  payments  over  and  above  the  first  pay- 
ment were  optional  with  the  mortgagee. 
This  distinction  is  vital,  and  la  recognized 
In  the  Wright. Case,  where  the  court  said: 

"There  is  a  marked  distinction  recognized  by 
the  cases  between  advances  which  are  optional 
with  the  mortgagee  and  advances  which  are 
agreed  to  be  made,  1.  e.,  obligatory,  and  the 
amounts  definitely  fixed.  This  distinction  ia 
stated  in  Savings,  etc.;  Socy.  v.  Barrett,  106 
Cal.  614,  S32,  533,  39  Pac.  922,  where  the 
court  seems  to  regard  Tapia  v.  Demartini,  77 
Cal.  383,  11  Am.  St  Bep.  288,  19  Pac.  641,  as 
stating  tbe  rule  as  to  optional  advances,  as 
also  does  Hall  v.  Glass,  123  Gal.  GOO,  11  Am. 
St.  Bep.  288,  66  Pac  336."  2  Cal.  App.  291, 
84  Pac.  59. 

[2]  Where  a  mortgagee  has  obligated  him- 
self to  make  advances,  such  advances  tack, 
and  the  mortgage,  when  recorded,  is  a  valid 
lien  for  all  the  advances  actually  made,  al- 
though they  may  have  been  made  after  no- 
tice of  a  subsequent  mortgage  or  incum- 
brance of  the  property.  Where,  however, 
the  mortgagee  Is  not  obligated  to  pay  the  full 
amount  of  the  sum  named  or  to  make  all  the 
advances  mentioned  in  the  mortgage,  but  it 
Is  optional  with  him  to  do  so  or  not,  and  he 
makes  advances  or  payment  after  having 
notice  that  a  Uen  has  attached  In  favor  of 
a  third  party,  his  Uen  for  payments  or  ad- 
vances 'made  after  sudi  notice  will  be  post- 
poned to  that  of  the  junior  incumbrance, 
and  each  of  such  advances  will  be  deemed 
tbe  equivalent  of  a  new  mortgage.  In  such 
cases  the  mortgage  lien  attache's  as  and 
when  the  optional  advancements  are  made. 
The  rule  Is  stated  tn  Cyc.  as  follows: 

"A  mortgage  given  to  secure  future  advances 
has  priority  over  mechanics'  Uens  subsequently 
arising  to  the  extent  of  the  full  amount  advanct 
ed,  including  what  is  advanced  after,  as  well  as 
before,  the  accrual  of  the  mechanics'  liens, 
where  the  making  of  such  advances  was  obliga- 
tory upon  the  mortgagee  under  the  terms  of  his 
contract  with  the  mortgagor;  but  as  to  mere 
voluntary  advances  made  after  the  mechanics' 
liens  accrued,  and  with  notice  thereof,  the 
mortgage  is  postponed."    27  Cyc.  239,  240. 

This  statement  of  the  rule  Is,  we  think, 
substantially  correct,  and  is  either  sustained 


or  recognized  by  Qm  followtng  authorities: 
Finlayson  v.  Crooks,  47  Minn.  74,  49  N.  W. 
398,  64S;  Gray  v.  McOieUan,  214  Mass.  92, 
100  N.  E.  1093 :  Davis  v.  CarUsIe,  142  Fed. 
106,  78  C.  C.  A.  330 ;  Ladne  v.  Detroit,  etc, 
B.  Co.,  13  Mich.  380,  87  Am.  Dec  759;  Bos- 
well  V.  Goodwin,  31  Oonn.  74,  81  Anu  Dec 
169 ;  Brlnkmeyer  v.  Browneller,  65  Ind.  488 ; 
Blackmar  v.  Sharp,  23  B.  I.  412,  GO  AtL  852; 
Erlckson  v.  Ireland,  134  Minn.  166,  158  N.  W. 
918 ;  Savings  &  L.  Socy.  v.  Burnett,  106  CaL 
532,  633,  39  Pac  922;  HaU  v.  Glass,  123  Cal. 
504,  66  Pac  336,  69  Am.  St  Bep.  77;  Valley 
Xj.  Co.  v.  Wright,  supra;  1  Jones  4m  Mort- 
gages, {  869. 

[S]  The  note,  of  which  appellant,  who  was 
conversant  with  aU  tbe  facts,  became  the 
owner  by  asslgnmoit,  Is  not  negotiable  in 
tbe  hands  of  appellant  He  has  none  of  the 
rights  peculiar  to  the  ownership  of  negotia- 
ble paper.  He  stands  In  the  shoes  of  Rich- 
man,  the  original  mortgagee.  This  Is  so  be- 
cause the  rule  in  this  state  is  that  if  tbe 
note  Is  secured  by  a  mortgage  on  land,  and 
both  are  executed  at  the  same  time  or  as 
parts  of  one  transaction,  the  note,  although 
negotiable  in  form,  is  not  negotiable  in  law, 
if  the  purchaser  takes  It  with  knowledge  of 
the  existence  of  the  mortgage.  National 
Hardware  Co.  v.  Sherwood,  166  CaL  1,  130 
Pac  881. 

[4]  According  to  the  findings  of  the  trial 
court,  all  advancements  made  on  the  mort- 
gage after  the  original  pajrment  of  $1,600 
were  optional  with  the  mortgagee  and  his 
assignee,  this  appellant  Neither  was  obli- 
gated to  make  any  further  payment.  Prior 
to  making  any  of  the  optional  payments,  the 
mortgagee  and  his  assignee,  appellant,  had 
actual  notice  that  material  had  been  furnish- 
ed by  some  of  the  medianlcs'  lien  claimants. 
Each,  therefore,  being  charged  with  knowl- 
edge of  the  law,  had  actual  notice  that  the 
Uens  of  the  mechanic's  lien  claimants  had 
attached.  Finlayson  v.  Crooks,  supra;  Allen 
Co.  V.  Bmerton,  108  Mc  221,  79  AU.  905.  As 
to  each  advancement  so  made,  therefore,  the 
mortgage  Is  to  be  regarded  as  a  fresh  mort- 
gage, subject  to  the  liens  of  sudi  of  the  ma- 
terialmen as  had  commenced  furnishing  ma- 
terial prior  to  the  time  when  the  advance- 
ment was  made.  The  liens  provided  for  In 
tbe  chapter  on  mechanics'  liens  "are  pre- 
ferred to  any  lien,  mortgage,  or  other  In- 
cumbrance which  may  have  attached  subse- 
quent to  the  time  when  the  building.  Im- 
provement or  structure  was  commenced 
*  *  *  or  materials  were  commenced  to  be 
furnished."    Code  Olv.  Proc  i  1186. 

The  foreclosure  decree  accords  with  the 
principles  thus  far  announced,  and  we  find 
no  error  in  the  decree  in  so  far  as  It  gives  to 
the  mechanics'  liens  priority  over  the  mort- 
gage. 

[6-1]  Parol  evidence  was  admissible  to 
show  that,  though  the  note  and  mortgace 
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were  made  for  a  definite  sum,  $6,500,  they 
were  executed  as  part  of  an  oral  agreement 
that  the  mortgagiie  should  be  obligated  to  ad- 
vance but  $1,600,  and  that  any  additional 
payments  should  be  <H>tlonal  and  not  obllga- 
tory.  The  note  and  mortgage  were  by  their 
terms  the  unilateral  obligations  of  the  mort- 
gagor, executed  by  him  to  the  mortgagee  for 
a  consideration.  The  consideration  for  the 
note  and  mortgage  is  that  which  the  mortga- 
gee did  or  agreed  to  do.  As  a  general  rule, 
the  recitals  of  a  writteo  Instrument  as  to 
the  consideration  are  not  condusiTe,  and  it 
is  competent  to  inquire  into  the  considera- 
tion and  show  by  parol  what  the  real  con- 
sideration was,  provided  the  legal  effect  or 
operation  of  the  instrument  Is  not  thereby 
altered  or  defeated.  It  is  not  necessary  to 
the  validity  of  a  mortgage  that  it  should 
truly  set  forth  the  nature  and  character  of 
the  debt  that  it  is  Intended  to  secure.  Shlr- 
ras  V.  Caig,  7  Cranch  (U.  S.)  34,  )3  L.  Ed. 
260.  The  evidence  was  not  introduced  to  de- 
feat or  alter  the  legal  effect  and  operation  of 
the  mortgage,  but  to  show  the  times  at  which 
the  mortgage  Uen  attached.  Therefore,  on 
the  issue  of  priority  as  between  the  bolder 
of  the  mortgage  and  the  mechanlo'B  Uen 
claimants,  parol  evidence  as  to  the  true 
character  of  the  consideration  for  the  mort- 
gage was  admissible,  not  to  defeat  the  mort- 
gage as  a  mortgage,  but  to  show  when  the 
mortgage  Hen  attached.  For  this  purpose,  it 
is  permissible  to  show  by  i>aroI  that  a  mort- 
gage, which  upon  its  face  appears  to  be  for 
the  payment  of  a  specified  sum  of  money, 
was  in  fact  given  as  security  for  future  op- 
tional advances.  Moreover,  the  note  and 
mortgage  being  In  the  usual  form  and  con- 
taining no  Indication  of  the  purpose  for 
which  they  were  given,  the  parol  evidence 
does  not  tend  to  vary  tixtir  terms,  but  to 
show  the  whole  agreement  In  which  they 
originated  and  of  which  they  constitute  but 
a  part  McKlnster  v.  Babcock,  26  N.  Y.  381 ; 
Shirras  v.  Calg,  supra;  Kaphan  v.  Syan,  16 
S.  C.  362;  McAteer  v.  HcAteer.  31.  S.  O.  313. 
9  S.  B.  066;  Louisville  Baulking  Oo.  ▼.  Leon- 
ard, 90  Ky.  106,  13  S.  W.  521;  Hall  v.  Tay, 
131  Mass.  192;  Wllkerson  v.  Tillman,  66 
Ala.  632;  1  Jones,  Mtgs.  {  884.  See,  also, 
Vogan  V.  Oimlnettl,  66  Cal.  AS8,  4  Pac.  436. 
[9]  Appellimt  moved  for  a  new  trial  In  the 
court  below.  His  motion  was  dmied.  In 
support  of  Ms  motion  he  filed  affidavits  In- 
tended to  show  that  there  was  no  considera- 
tion for  the  trust  deed  that  bad  been  exe- 
cuted for  the  benefit  of  Lillian  Toung,  and 
now  held  by  the  respondent  Frank  Wilson 
Toung.  The  sole  purpose  of  the  affidavits 
was  to  show  that  the  trust  deed  should  not 
be  given  priority  over  appellant's  mortgage. 
The  bill  of  exceptions  shows  that  on  July  6, 
1917,  the  attorneys  for  all  the  respondents 
acknowledged,  in  writing,  service  upon  them 
of  appellant's  notice  of  intention  to  move 
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for  a  new  trial.  The  affidavits  upcm  whlcb 
appellant  relied  for  a  new  trial  were  not 
served  until  August  7,  1917,  nor  filed  until 
August  8,  1917,  which,  if  the  notice  of  Inten- 
tion was  served  on  July  6,  1917,  was  too 
late.  Where  a  motion  for  a  new  trial  is  to 
be  made  upon  affidavits,  the  moving  party 
must  serve  and  file  his  affidavits  not  later 
than  30  days  after  serving  his  notice  of  in- 
tention.   Code  Olv.  Proc.  {  659. 

[10]  There  would,  therefore,  be  no  ques- 
tion as  to  the  failure  of  appellant  to  serve 
his  affidavits  within  the  time  provided  by  the 
Code,  were  it  not  that  the  bill  of  exceptions 
also  states  that,  as  shown  by  a  certain  affi- 
davit of  service,  the  notice  of  intention  was 
served  on  the  attorneys  for  one  of  the  me- 
chanic's lien  claimants  on  July  9,  1917.  But 
the  mechanics'  lien  claimants  are  not  Inter- 
ested in  any  issue  of  priority  as  between  the 
mortgage  and  the  trust  deed.  The  affldavita 
upon  which  appellant  relied  pertained  to  an 
issue  in  which  none  of  the  respondents  is  in- 
terested, except  Young,  thet  holder  of  the 
trust  deed.  The  record  shows  without  doubt 
that  the  notice  of  intention  was  served  oo 
the  attorneys  for  Young,  the  holder  of  the 
trust  deed,  on  July  6,  1917.  The  affidavits, 
therefore,  were  not  served  in  time  to  entitle 
appellant  to  a  new  trial  of  any  Issue  affect- 
ing the  rights  of  Young  as  the  holder  of  the 
trust  deed.  For  this  reason  the  motion  for 
a  new  trial  was  properly  denied. 

Though  the  foreclosure  decree  conforms 
with  the  views  we  have  thus  far  expressed, 
we  think  that  In  the  particular  about  to  be 
noticed  It  is  not  Justified  by  the  findings,  and 
that  It  should  be  modified  to  accord  with 
what  is  said  infra. 

[11]  The  facts  disclosed  by  the  findings 
show  that  the  mortgage  was  entitled  to  pri- 
ority over  the  trust  deed  to  the  extent  of 
16,000— not  merely  $5,000,  as  adjudged  by  the 
trial  court  The  trust  deed.  It  will  be  re- 
membered, expressly  recites  that  It  is  sub- 
ject to  the  mortgage  of  Rlchman  for  $6,500. 
The  trial  court  gave  effect  to  this  declaration 
of  the  trust  deed  by  allowing  to  the  mort- 
gage priority  over  the  trust  deed  to  the 
amount  actually  advanced  or  loaned  under 
the  mortgage,  namely,  $6,000,  but  held  that 
the  mortgage  was  subordinate  to  the  trust 
deed  as  to  so  much  of  the  mortgage  as  was 
not  advanced,  $1,600.  Of  this  sum  of  $1,500, 
$500  was  voluntarily  deducted  by  appellant 
from  the  face  of  the  mortgage  when  he 
bought  it,  and  the  balance,  $1,000,  r^resents 
the  amount  that  Storcb  agreed  should  be  al- 
lowed appellant  as  a  profit  or  discount 
That  is,  when  Storch  sold  the  mortgage  to 
McClnre,  pursuant  to  the  agreement  that 
Storch  theretofore  bad  made  with  the  mort- 
gagee, Rlchman,  it  was  agn^^ed  between 
Storch  and  McCIure  that  If  the  latter  would 
credit  $500  on  the  mortgage,  thus  reducing  it 
,  to  $6,000,  Stordi  would  sell  It  to  him  t<» 
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$5,000,  thus  allowing  Ifcdure  a  profit  or 
discount  of  $1,000.  Therefore,  when  Storcb, 
the  mortgagor,  sold  the  note  and  mortgage  to 
McClure,  he,  in  effect,  agreed  that,  though 
the  latter  was  to  pay  but  $5,000,  neverthe- 
less he  should  be  entitled  to  foreclose  the 
mortgage  to  the  extent  of  $6,000;  In  other 
words,  that  the  mortgage  should  be  a  Hen  on 
the  land  to  the  extent  of  $6,000.  It  is  prob- 
able that  it  was  only  by  allowing  McClure 
this  profit  of  $1,000  that  Storch  was  able  to 
secure  the  $6,000.  There  was  therefore  am- 
ple consideration,  as  between  Storch  and  Mc- 
Clure, to  support  a  lien  to  secure  the  full 
amount  agreed  upon,  $6,000.  When  the  ben- 
eficiary under  the  trust  deed  declared  there- 
in that  that  Instrument  should  be  subject 
to  the  mortgage,  she  declared.  In  eCtect,  that 
it  should  be  subject  to  what,  apparently, 
was  the  amount  secured  thereby,  $6,600.  If 
the  trust  deed  had  been  recorded  before  the 
mortgage,  and  If  the  court  had  found  that 
the  beneficiary  in  the  trust  deed  had  agreed 
that  that  instrument  should  be  subject  to 
the  mortgage  if  all  the  moneys  to  be  advanc- 
ed under  the  mortgage  were  used  in  the  con- 
struction of  the  building,  it  would  have  been 
proper  to  adjudge  that  the  mortgage  was  en- 
titled to  priority  to  the  extent,  and  only  to 
the  extent,  that  the  moneys  furnished  by  the 
holder  of  the  mortgage  were  used  In  the  con- 
struction of  the  building,  which  could  not 
exceed  the  $5,000  actually  paid.  JoraUnon 
T.  MdPbee,  31  CcAo.  26,  71  Pac.  419.  But 
tliere  was  no  such  understanding.  By  ac- 
c^tlng  the  trust  deed  with  the  clause  that 
it  is  subject  to  the  mortgage,  the  braefldary 
under  the  trust  deed  agreed  that  it  should  be 
subject  to  the  mortgage  to  the  extent  of  any 
indebtedness  that  might  be  owing  by  the 
mortgagor  cm  the  note  and  mortgage,  not  ex- 
ceeding the  face  of  the  note,  which  indebted- 
ness was,  as  we.,  have  seen,  the  amount 
agreed  upon  by  the  mortgagor  and  McOlure 
when  the  latter  bought  the  mortgage,  name- 
ly, $6,000. 

.  [12]  Under  the  drcnmstances  of  this  case 
we  think  that  the  holder  of  the  trust  deed 
took  that  instrument  subject  to  the  right  of 
the  bolder  of  the  mortgage  to  enforce  it  to 
the  extent  that  It  Is  enforceable  against  the 
mortgagor.  Without  doubt,  a  junior  incum- 
brancer may  always  allege  and  show  that 
the  daim  of  a  prior  mortgagee  is  exaggerat- 
ed. But  here  the  claim  of  the  holder  of  the 
mortgage  that  $6,000  is  the  amount  secured 
thereby  Is  not  exaggerated.  That  is  the 
amount  that  the  mortgagor,  for  a  valuable 
consideration,  agreed  Should  be  paid  to  the 
purchaser  of  the  note  and  mortgage  if  he 
should  purchase  and  pay  $6,000  therefor. 
There  are  drcumstanoes  under  which  it  is 
pr<H>er  for  the  holder  of  a  mortgage  to  en- 
force it  to  the  full  extent  of  the  amount 
named  therein,  though  but .  a  part  thereof 
has  been  paid.    Freeman  t.  Auld,  44  N.  X. 


60.  See,  also,  Crawford  v.  Edwards,  33  Midi. 
366.  In  Freeman  y.  Auld,  supra,  it  was  held 
ttiat,  as  against  the  grantee  of  a  lot  who 
purchased  subject  to  a  prior  mortgage,  an 
assignee  of  the  mortgage  can  enforce  the 
mortgage  to  the  full  extent  expressed  there- 
in, although  he  purchased  the  mortgage  with 
knowledge  that  but  one-half  of  that  sum  had 
actually  been  loaned  thereon,  and  he  him- 
self had  paid  the  mortgagee  only  that 
amount  as  consideration  for  the  assignment 
It  Is  possible  that  there  are  material  points 
of  dissimilarity  between  that  case  and  this. 
We  only  cite  it  to  show  that  there  are  cases 
where  It  Is  proper  to  give  priority  to  a  mort- 
gageif  for  the  full  amount  named  therein, 
though  less  than  that  amount  has  actually 
been  loaned  by  the  mortgagee  or  his  assignee. 
And  we  think  that  this  is  just  such  a  case, 
except  that  here  the  assignee  of  the  mort- 
gagee is  entitled  to  priority  over  the  trust 
deed  only  to  the  extoit  that  he  agreed  to 
take  the  mortgage  as  security,  namely, 
$6,000. 

[131  Though  subject  to  the  mortgage  Hen 
to  the  extent  of  $6,000,  we  do  not  think  the 
trust  deed  is  subject  both  to  the  medianlcs' 
liens  and  the  mortgagre,  thus  making  It  mb- 
ordinate  to  liens  that,  in  the  aggregate,  ex- 
ceed $6,000.  Though  recorded  after  the 
mortgage  was  recorded,  and  though  it  re- 
cites that  It  Is  subject  to  the  mortgage,  the 
trust  deed  was  recorded  before  any  work 
was  done  or  materials  were  commenced  to  be 
furnished.  In  the  ordinary  course  of  things, 
therefore,  the  trust  deed  would  be  prior  to 
any  of  the  medianics'  liens.  But  the  mort- 
gage, which  the  trust  deed  says  it  is  subject 
to,  declares  that  the  mortgagee  may  pay  all 
liens  or  incumbrances  that  are  prior  to  the 
mortgage,  apd  that  It  is  given  to  secure  an 
sums  that  may  be  paid  by  the  mortgagee  to 
satisfy  any  prior  liens.  Because  of  these 
provlsiona  in  the  mortgage  it  is  suggested  by 
the  mechanic's  lien  claimants  that  the  trust 
deed,  which  is  declared  to  be  subject  to  the 
mortgage,  must  al^o  be  subject  to  the  me- 
chanics' Ueaa  to  which  the  mortgage  is  sub- 
ject We  think,  however,  that  tills  argument 
gives  to  the  clause  in  the  trust  deed  declar- 
ing that  it  Is  subject  to  the  mortgage  a 
meaning  never  Intended  by  the  trustee  or  by 
the  benefldary  named  in  the  trust  deed.  It 
may  be  conceded,  for  the  puipose  of  tUs  de- 
cision, that  by  reason  of  these  provisiaBS  in 
the  mortgage  and  the  trust  deed  tlie  latter 
is  subordinate  to  all  liens  that  are  prior  to 
the  mortgage,  and  whidi  were  within  tite 
contemplation  of  the  parties  as  poBSlble  pri- 
or liens  when  the  trust  deed  was  executed. 
But  we  do  not  tlflnk  that  the  mechanics' 
liens  are  within  that  category.  Neither  the 
trustee  nor  the  benefldary  under  the  trust 
deed  could  have  antidpated,  when  it  was 
agreed  that  the  trust  deed  should  be  subject 
to  ttie  mortgage,  that  the  lattw  would  avef 
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be  subordinate  to  any  mechanics'  Uens  In 
any  particular  or  to  any  eztoit  whatever. 
The  mortgage  was  recorded  before  any  work 
was  done  oe  materials  furnished,  as  was  al- 
so the  trust  deed.  The  mortgage,  upon  its 
face,  gives  no  inkling  that  the  advancement 
of  the  wb<de  mortgage  indebtedness,  $6,500, 
was  not  obligatory  upon  the  mortgagee.  Nei- 
ther the  trustee  nor  the  beneficiary  under 
the  tnut  deed  knew  aught  of  the  oral  agree- 
ment between  Storch  and  Richman,  or  be- 
tween Storcfa  and  McClure.  So  far  as  the 
trustee  and  the  beneficiary  are  concerned, 
the  agreement  that  the  trust  deed  should  be 
subordinate  to  the  mortgage  wa^  not  made 
in  contemplation  of  the  mortgagor's  oral 
agreement  with  his-  mortgagee  that  all  ad- 
vancements that  the  latter  might  make  over 
and  above  the  Initial  payment  of  $1,600 
should  be  optional  only.  If  that  oral  agree- 
ment had  not  been  made,  the  mortgage  never 
would  have  been  subordinate  to  any  of  the 
mechanics'  liens,  and  consequently  the  trust 
deed  would  not  be  subordinate  to  any  of 
them  either.  Our  conclusion  is  that  the  se- 
curity afforded  by  the  trust  deed  should  in 
no  wise  and  to  no  extent  be  Impaired  by  rea- 
son of  the  secret  oral  agreement  between 
Storch  and  his  mortgagee,  whereby  there 
was  created  a  situation  not  contemplated  by 
the  trustee  or  the  beneficiary  under  the  trust 
deed  when  the  latter  Instrument  was  exe- 
cuted. 

For  the  foregoing  reasons  we  conclude 
that  the  foreclosure  decree  should  provide 
that  the  trust  deed  is  subordinate  to  an 
amount  equal,  in  the  aggregate,  to  said  sum 
of  $6,000,  together  with  any  unpaid  and  ac- 
crued interest  on  such  sum  of  $6,000,  at  the 
rate  provided  for  in  the  mortgage,  and  a  rea- 
sonable attorney's  fee  to  be  fixed  by  the  trial 
court  and  based  upon  said  sum  of  $6,000 
and  said  interest  tbareon. 

There  are  no  other  assignments  of  error 
that  merit  dlscassion. 

The  result  of  our  conclusions  is  that  the 
Judgment  is  correct,  except  in  the  particu- 
lar above  mentioned.  The  facts  appear  with 
sufficient  certainty  in  the  findings  to  author- 
ize the  entry  of  a  jodgment  modified  to  ac- 
cord with  these  conclusions.  There  is,  there- 
fore, no  necessity  for  remanding  the  case 
for  another  trial.  The  proper  result  can  be 
reached  by  directing  a  modification  of  the 
Judgment.  This  will  necessitate  a  recasting 
of  the  entire  Judgment— a  task  that  should 
devolve  upon  the  court  below,  where  the  tri- 
al Judge,  if  he  please,  may  avail  himself  of 
the  assistance  of  counsel  for  the  respective 
parties  in  drafting  the  modified  Judgment. 

It  is  adjudged  that  the  cause  be,  and  it  is, 
remanded,  with  directions  to  the  court  be- 
low to  modify  the  Judgment  In  the  particular 
Indicated,  and  to  re-enter  tiie  Judgment  as 
thus  modified.    And  as  so  modified,  the  Judg- 


ment will  stand  affirmed.  Appellant  will  re- 
cover his  costs  of  api)eal  against  the  respond- 
ents Frank  Wilson  Toung  ahd  Title  Guaran- 
tee ft  Trust  Company. 

We  concur:    THOMAS,  J.;  WELLBE,  J. 


(7»  Okl.  Ill) 

BU8EY,  Couaty  Treasurer,  et  al.  v.  PREHI8* 
TORIC  OIL  ft  GAS  CO.    (No.  9764.) 

(Supreme  Ck>ort  of  Oklahoma.    July  20,  1820. 
Rehearing  Denied  Aug.  81,  1920.) 

(SvHabv*  Iv  i^  Court.) 

1.  Equity  «=946— No  relief  where  there  Is  ade- 
quate remedy  at  law. 

Relief  will  not  be  granted  hy  a  court  of 
equity  where  at  the  time  there  is  a  plain;  spe: 
dfic,  and  adequate  remedy  at  law. 

2.  Taxatloa  «=»453— Statutory  mode  of  appeal 
frani  equalizatioa  assessniast  Is  axeliuhie.  - 

Whenever  the  statutes  of  the  state  provide 
a  mode  by  which  aroeals  may  be  taken  from 
the  assessment  of  equalization  of  propertTt 
that  remedy  is  exclusive.  Resort  cannot  be  had 
to  equitable  remedies. 

3.  Taxation  «=>49a— Where  no  appeal  fron  as- 
sessment, collection  will  not  be  restrained. 

Article  9,  c.  81,  Sess.  Laws,  1907-08,  pro- 
viding for  the  listing  and  assessing  of  omit- 
ted property,  known  as  the  Tax  Ferret  IJaw, 
provides  a  remedy  by  appeal  to  the  county 
court  from  the  final  action  of  the  county  treas- 
urer upon  any  assessments  of  omitted  prop- 
erty made  thereunder  to  the  party  aggrieved, 
and  where  the  aggrieved  party  neglects  or  re- 
fuses to  avail  himself  of  the  remedy  provided 
by  statute  for  the  correction  of  error  of  which 
he  complains,  the  court  is  without  jurisdiction 
to  exercise  its  equitable  powers  by  restraining 
the  collection  of  taxes  due  under  such  assess- 
ment. 

Error  from  District  Owrt,  Hughes  County; 
W.  M.  Engaxt,  Special  Judge. 

Application  and  petition  by  the  Prtiilstoric 
Oil  ft  Oas  Company  for  dissolution,  in  wliich 
cause  W.  C.  Rogers  filed  his  protest  and  objec- 
tion, and  suit  by  the  Prehistoric  Oil  &  Gas 
Company  against  J.  J*.  Bnsey,  County  Treas- 
urer of  Hughes  County,  Okl.,  to  restrain  his 
proceeding  to  assess  its  taxes,  with  demnr- 
rer  by  defendant.  Cases  consolidated  and 
tried  together  in  the  district  court  on  an 
agreed  statement  of  tacts,  and  Judgment  for 
the  Prehistoric  Oil  ft  Gas  Company  on  the 
Issues  Joined  In  both  cases,  granting  an  in- 
junction against  the  county  treasurer,  and 
an  order  authorizing  dissolution. of  that  cor- 
poration, and  J.  F.  Busey,  County  Treasurer 
of  Hughes  County,  Okl.,  and  W.  C.  Rogers 
bring  error.  Judgment  granting  Injunction 
reversed,  and  cause  remanded,  with  direc- 
tions. 


4s>Fer  other  eutm  see  muim  toplo  and  KBY-NUMBER  In  all  Kejr-Numbared  Dlsasta  and  Ind«x«i 
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Diamond  &  Orr,  of  HoldenvlIIe,  for  plain- 
tiffs in  error. 

M.  S.  Singleton,  of  Oklahoma  City,  for 
defendant  in  error. 

JOHNSON,  J.  This  appeal  is  one  to  whldi 
two  caases  in  the  district  court  of  Hughes 
county  were  consolidated  and  tried  before 
the  court  on  an  agreed  statement  of  facts. 
One  to  dissolve  a  corporation  and  the  other  to 
enjoin  3.  F.  Busey,  county  treasurer  of 
Hughes  county,  from  collecting  taxes  for  the 
years  1916  and  1917  on  the  capital  stock  of 
the  Prehistoric  Oil  ft  Oaa  Company,  said 
capital  stock  being  in  the  sum  of  $20,000.  The 
appeal  is  by  a  transcript  of  the  record,  which 
disposes  that:  In  September,  1917,  the  de- 
fendant in  error,  the  Prehistoric  Oil  ft  Oas 
Company,  a  corporation,  filed  its  application 
and  petition  for  dissolution  as  a  private  cor- 
poration in  case  numbered  2454  in  the  district 
coart  of  Hughes  county,  Okl.  On  the  25tb 
day  of  October,  the  plaintiff  in  error,  W.  O. 
Rogers,  filed  in  said  cause  his  protest  and 
objection  to  the  dissolution  of  said  corpora- 
tion on  the  ground  that  all  claims  and  de- 
mands against  said  corporation  had  not  been 
satisfied  or  discharged  as  required  by  law. 
On  the  21st  day  of  November,  1917,  the  de- 
fendant in  error,  the  Prehistoric  Oil  i\:  uas 
Company,  filed  in  the  district  court  of  Hughes 
county,  in  case  numbered  2512,  its  petition 
for  injunction  against  the  plaintiff  in  error, 
J.  F.  Busey,  county  treasurer  of  Hughes 
county,  OkL,  to  restrain  him  from  proceed- 
ing tn  the  hearing  and  assessing  its  taxes 
discovered  by  the  tax  ferret.  Plaintiff  in 
error,  X  F.  Busey,  county  treasurer  of 
Hughes  county  (the  defendant  in  said  case 
number  2512),  filed  by  bis  attorneys  a  plead- 
ing; styled  "motion,"  which  in  effect  was  a 
demurrer.  The  two  causes.  No.  2454  and  No. 
2512,  as  set  out  above,  with  the  issues  duly 
joined,  were  on  Novonber  24,  1917,  consol- 
idated and  given  the  number  2454,  and  came 
on  for  trial  on  said  date  before  Judge  Wm. 
Htegart,  Special  Judga  The  court  thereupon 
found  for  the  defendant  In  error,  the  Pre- 
historic Oil  &  Oas  Company,  on  the  issues 
joined  in  both  causes,  and  granted  said  de- 
fendant In  error  an  Injunction  against  the 
county  treasurer,  and  granted  an  order  au- 
thorizing dissolution  of  said  corporation  as 
prayed  for.  From  this  Judgment,  plaintiffs 
in  error  appealed  and  assign  error: 

"First.  That  the  court  erred  in  overruUng 
the  'motion'  of  plaintiffs  in  error  to  dismiss  pe- 
tition of  defendant  in  error  for  injunction. 

"Second.  That  the  court  erred  in  granting 
defendant  in  error  an  InjanctiOD. 

"Third.  That  the  court  erred  nnder  the  agreed 
statement  of  facts  in  finding  that  the  taxes 
sought  to  be  levied  and  collected  were  illegal 
and  void. 

"Fourth.  That  the  court  erred  In  granting 
defendant  in  error  an  order  of  dissolution'' 


' — concerning    which    assignments    plalntlflCs 
In  error  say  In  their  brief: 

"The  first  two  assigmnents  of  error  will  be 
argued  together.  It  Is  the  contention  of  the 
plaintiffs  in  error  that  injunction  was  an  im- 
proper remedy  in  this  case.  It  is  a  well-settled 
principle,  and  enunciated  by  this  conrt  time  aft- 
er time,  where  there  is  an  adequate  remedy  at 
law,  an  injunction  will  not  lie. 

"It  seems  clear  to  us  that  in  this  case  the 
defendant  in  error  had  an  adequate  remedy 
by  appealing  to  the  connty  court  and  from 
there  to  the  Supreme  Court,  and  hence  this 
remedy  of  injunction  should  have  been  denied. 
Section  7449,  Rev.  Laws  1910,  provides:  "The 
board  of  connty  commissioners  of  any  county 
in  this  state  may  contract  with  any  person  or 
persons  to  assist  the  proper  officers  of  the 
county  in  the  discovery  of  property  not  listed 
or  assessed,  as  required  by  existing  laws,  and 
fix  a  compensation  at  not  to  exceed  fifteen 
per  cent,  of  the  taxes  recovered  under  this  ar- 
ticle. Before  listing  and  assessing  property 
discovered,  the  county  treasurer  shall  give  the 
person  in  whose  name  it  is  proposed  to  as- 
sess the  same,  ten  days'  notice  thereof,  by  reg- 
istered letter,  addressed  to  him  at  his  last- 
known  place  of  residence,  fixing  the  time  and 
place  when  objection  in  writing  to  such  improp- 
er listing  and  assessment  may  be  made.  An 
appeal  may  be  taken  to  the  connty  conrt  from 
final  action  of  the  treasurer  within  ten  days,  by 
giving  notice  thereof  in  writing  and  filing  an 
appeal  bond,  as  in  cases  appealed  from  the 
board  of  county  commissioners  to  the  district 
court' " 

The  material  part  of  plaintiff's  petition  In 
case   No.   2512,  the  Injunction   suit,   la   as 

follows: 

"Plaintiff  states:  That  it  is  a  cori>oration 
created  and  doing  business  under  the  laws  of  the 
Btate  of  Oklahoma,  with  a  capital  stock  of 
$20,000;  that  defendant  Is  treasurer  of  Hughes 
county,  state  of  Oklahoma.  That  on  October 
12,  1917,  defendant  sent  plaintiff  notice  of 
proposed  assessment  by  him  under  the  Tax  Fer- 
ret Law,  for  purposes  of  taxation  for  the  years 
1916  and  1917,  of  its  capital  stock  amounting 
to  said  sum  of  $20,000,  and  that  the  proposed 
taxes  would  be  for  the  year  1916,  $750,  and 
for  the  year  1917,  the  sum  of  $800;  that  said 
notice  read  In  part  as  follows:  'Your  personal 
taxes  have  been  certified  to  me  by  the  tax  fer- 
ret for  collection  for  the  years  1916  and  1917, 
and  your  assessment  is  $20,000.00,  same  being 
the  amount  of  your  capital  stock  and  said  cap- 
ital stock  being  taxable  in  the  city  of  Holden- 
ville,  Hughes  county.' 

"That  thereafter,  and  on  or  about  the  17th 
day  of  October,  1917,  plaintiff  filed  its  protest 
in  writing  to  such  proposed  assessment  of  its 
capital  stock  for  taxation,  and  showing  therein 
that  it  was  not  the  owner  of  any  of  its  capi- 
tal stock  for  either  of  said  years,  allegmg  that 
same  had  been  sold  to  private  individuals  and 
the  proceeds  thereof  Invested  In  real  and  per- 
sonal property  which  had  been  duly  assessed 
and  the  taxes  thereon  paid  for  the  years  1916 
and  1917.  That  notwithstanding  said  protest 
said  defendant  has  set  said  matter  for  hear- 
ing, and  intends  to  proceed  to  hear  said  matter. 
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and  vriU,  nnlesa  restrained,  reqviire  this  plain- 
tiff to  appear  and  contest  said  matter  before 
him,  or  suffer  default  to  be  taken;  that  said 
capital  stock  is  not  subject  to  taxation  for  ei- 
ther of  said  years,  for  the  reason  that  plain- 
tiff did  not  own  same;  that  such  capital  had 
been  sold  to  private  Individuals  and  the  pro- 
ceeds invested  in  real  and  personal  property 
on  which  the  taxes  for  said  years  had  been 
paid.  That  snch  proposed  proceedings  on  the 
part  of  the  defendant  are  void.  That  unless 
restrained,  defendant  is  liable  to  overrule  the 
objections  and  protest  of  this  plaintiff,  and  ex- 
tend Bi|ch  taxes  on  the  rolls  in  his  office,  and 
make  it  necessary  for  plaintiff  to  appeal  from 
his  ruling.  That  plaintiff  has  filed  an  applica- 
tion in  this  court  for  its  dissolution,  and  that 
said  defendant  has  filed  a  claim  for  such  tax- 
es in  said  proceedings,  and  is  resisting  the  dis- 
solution of  this  corporation  because  of  said 
daim  for  taxes.  Wherefore  plaintiff  says  that 
it  is  entitled  to  an  injunction,  enjoining  the 
defendant  from  taking  any  further  steps  or  ac- 
tion in  said  proposed  assessment.  That  plain- 
tiff has  no  adequate  remedy  at  law. 

"Wherefore  plaintiff  prays  an  injunction  here- 
in against  said  defendant,  enjoining  and  re- 
straining him  from  taking  any  further  steps,  ac- 
tions, or  proceeding  in  said  proposed  assess- 
ment of  its  capital  stock  for  taxation  for  the 
yeara  1916  and  1917,  and  for  its  cosU." 

The  defendant's  motion  or  demurrer  to 
the  petition  alleged  as  follows: 

"Comes  now  J.  F.  Busey,  county  treasurer 
of  Hughes  county,  and  by  his  attorneys,  Dia- 
mond and  Sh^rrow,  moves  the  court  to  dismiss 
the  petition  for  injunction  filed  herein  this  24th 
day  of  November,  1917,  and  for  ground  thereof, 
says:  'First,  that  the  district  court  of  Hughes 
county,  Okl.,  is  without  jurisdiction  of  the 
subject-matter;  second,  that  said  plaintiff  has 
an  adequate  and  effective  remedy  at  law;  third, 
that  said  petition  does  not  state  facts  sufficient 
to  entitle  said  plaintiff  to  the  equitable  relief 
prayed  for.  Wherefore  defendant  prays  that 
said  petition  be  dismissed,  and  that  he  go 
hence  with  his  costs" 

— which  being  overmled  by  the  ooart,  the 
defendant  J.  F.  Busey  filed  his  answer,  con- 
sisting of  a  general  denial. 

[1-3]  The  demurrer  should  have  been  sus- 
tained. The  petition  showed  that  the  county 
treasurer  was  proceeding  under  the  Tax 
Ferret  Law,  as  was  his  duty  to  do,  and  unless 
restrained  would  determine  whether  or  not 
the  plaintiffs  should  be  assessed  for  taxes 
for  the  years  1916  and  1917.  This  stated  no 
cause  for  Injunctive  relief.  The  essential 
part  of  the  judgment  rendered  by  the  trial 
court  la  as  follows: 

"Wherefore  the  petition  of  the  Prehistoric 
Oil  &  Gaa  Ck>mpany  praying  for  an  injunction 
to  issue  to  J.  F.  Busey,  county  treasurer  of 
Hughes  county,  Okl.,  restraining  him  from  tak- 
ing any  further  action  in  regard  to  ^placing 
said  capital  stock  of  the  Prehistoric  Oil  &  Gas 
Company  on  the  tax  rolls  for  the  years  1916 
and  1917,  is  sustained,  and  it  is  ordered,  ad- 
judged, and  decreed  that  3.  F.  Busey,  county 


treasurer  of  Hughes  county,  be,  and  he  is  here- 
by, enjoined  and  restrained  from  further  pro- 
ceeding in  the  matter  of  taxation  of  said  Pre- 
historic Oil  &  Gas  Company  for  the  yeara 
1918  and  1917. 

"The  court  further  finds  that  the  said  Prehis- 
toric Oil  &  Gas  Company  is  entitled  to  an  or- 
der of  dissolution,  and  it  is  further  ordered  that 
said  Prehistoric  Oil  &  Gas  Company  be,  and  it 
is  hereby,  dissolved." 

The  transcript  shows  that  the  county 
treasurer  proceeded  regularly  under  the  sec- 
tion of  the  statute  supra,  and  that  the  plain- 
tiff was  notified  and  filed  its  protest  in  writ- 
ing to  such  proposed  assessment,  and  there- 
after, before  the  hearing  thereof,  the  plaln- 
tllT  instituted  a  suit  for  injunction  against 
the  county  treasurer  with  the  result  stated, 
and  from  an  order  of  the  court  in  said  cause 
granting  the  injunction  this  appeal  is  pros- 
ecuted. 

The  precise  question  here  Involved  was 
decided  by  the  court  to  the  case  of  Perry, 
County  Treas.,  et  al.  v.  Carson,  61  Okl.  263, 
161  Pac.  175,  wherein  article  9,  c.  81,  Sess. 
Laws  1907-06,  the  provision  herein  involved 
and  known  as  the  Tax  Ferret  Law,  was 
under  consideration,  and  in  the  body  of  the 
opinion  this  court  said: 

"The  statute  under  which  this  assessment 
was  made  provides:  'An  appeal  may  be  taken 
to  the  county  court  from  the  final  action  of  the 
treasurer,  within  ten  days.'  It  thus  appears 
that  if  the  county  treasurer  acted  upon  insuffi- 
cient evidence,  or  upon  no  evidence,  as  con- 
tended in  the  brief  of  plaintiff,  the  Legislature 
had  provided  a  means  of  review  of  the  action 
of  the  county  treasurer  of  which  plaintiff  might 
avail  himself. 

"It  has  been  repeatedly  held  by  this  court 
'that  relief  will  not  be  granted  by  a  court  of 
equity,  where  at  the  time  there  is  a  plain,  spe- 
cific, and  adequate  remedy  at  law,'  and  'where 
the  statutes  provide  a  plain,  specific,  and  ade- 
quate remedy  for  the  correction  of  erroneous  as- 
sessments, a  court  will  not  exercise  its  equity 
powers  by  restraining  the  collection  of  taxes 
due  under  an  alleged  error  in  assessment, 
where  the  complaining  party  neglects  or  refus- 
es to  avail  himself  of  the  remedy  provided  by 
statute  for  the  correction  of  the  error  of 
which  he  is  complaining.'  Fast  ▼.  Rogers,  80 
Okl.  289,  119  Pac.  241. 

"Again,  in  Williams  v.  Garfield  Exchange 
Bank  of  Enid,  38  Okl.  639,  134  Pac.  883,  it  Is 
held:  "Whenever  the  statutes  of  a  state  pro- 
vide a  mode  by  which  appeals  may  be  taken 
from  the  assessment  or  equalization  of  prop- 
erty, that  remedy  is  exclusive.  Bqnitable  rem- 
edies cannot  be  resorted  to.'  Under  these  au- 
thorities, it  is  apparent  that  the  only  remedy  of 
plaintiff  against  the  action  taken  by  the  county 
treasurer  consisted  in  appeal  to  the  county 
court  under  the  provisions  of  the  statutes,  and 
that  he  was  not  entitled  to  maintain  an  action 
of  injunction  to  restrain  the  collection  of  the 
taxes  levied  against  him." 

It  is  clear  to  as  that  the  plaintUTs  petition 
failed  to  state  a  cause  of  action,  and  thup  the 
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defraidant'B  deznorrer  should  have  been  bos- 
talned,  and  the  canse  dismissed ;  that  plaln- 
tUT  had  an  adequate,  legal  remedy,  that  of 
appeal  from  the  action  of  the  county  treas- 
urer, If  It  felt  aggrieved  by  such  action,  to 
the  county  court  of  Hughes  county.  The 
Judgment  of  the  trial  court,  granting  the  in- 
junction. Is  reversed,  and  the  cause  remand- 
ed,  with  directions  to  proceed  la  acc<M^ance 
with  the  views  herein  expressed. 

BAINBT,  O.  Jn  and  KANE,  HARBISON, 
PITCHFORD,   and  McNBILU  JJ.f  concur. 


(7»  OkL  l») 

GRECO  V.  KOOL  KOLA  CO. 


(N*.  11435.) 


(Supreme  Court  of  Oklahoma.    June  29,  1920. 
Rehearing  Denied  Aug.  31,  1920.) 

(ByUabiu  (y  fKe  Oomrt.) 

1.  Appeal  and  error  ®=d564(4)— Where  oa^e- 
made  It  not  served  In  time,  oourt  will  dis- 
miss. 

Where  a  case-made  shows  that  it  was  not 
made  and  served  within  the  time  provided  by 
law  or  within  an  extension  of  tills  time  through 
a  valid  order  of  the  trial  court  or  judge,  this 
court  is  without  jurisdictioD,  and  the  appeal 
will  be  dismissed. 

2.  Appeal  and  error  «=»S64(4)— Where  caae- 
made  void,  and  errors  not  revtowable  on  traa- 
soript,  appeal  disniissad. 

Where  a  case-made  is  not  served  untQ  the 
expiration  of  the  time  made  by  a  valid  order  of 
the  court  has  expired,  it  is  void;  and,  where 
the  proceeding  in  error  presents  no  errors  that 
can  be  reviewed  upon  a  transcript  of  the  rec- 
ord, the  proceeding  will  be  dismissed. 

Error  from  District  Court,  Oklahoma 
County ;  Hal  Johnson,  Judge. 

Action  by  Joe  S.  Oreco  against  the  Kool 
Kola  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Dismissed. 

Gustave  A.  Erlxon  and  John  J.  Carney, 
both  of  Oklahoma  City,  for  plaintiff  In  error. 

U.  F.  Tripp  and  Led^etter,  Stuart,  Bell  St 
Ledbetter,  all  of  Oklahoma  City,  for  defend- 
ant in  error. 

KANE,  S.  This  cause  comes  on  to  be  heard 
upon  the  motion  to  dismiss,  filed  by  defend- 
ant in  error  upon  the  ground  that  the  case- 
made  was  not  served  within  15  days  after 
Judgment,  or  within  the  extension  of  time 
granted  by  a  lawful  order  of  the  trial  court 

The  record  discloses  that  Judgment  herein 
■was  rendered  on  November  29,  1919,  and 
that  on  the  same  date  a  motion  for  new  trial 
was  overruled  by  the  court,  and  plaintiff  in 
'  error  granted  an  extension  of  time  of  90  days 
from  said  date  In  which  to  make  and  serve 
a  case-made,  and  defendant  In  error  10  days 
thereafter  In  which  to  suggest  amendments; 
said  case-ttade  to  be  settled  upon  6  days'  no- 


tice in  writing  by  either  party.  Thereafter, 
on  February  26,  1920,  the  following  order 
was  entered: 

"Motion  for  new  trial  overraled.  PlaintilC 
excepts.  Notice  of  appeal  given  in  open  court. 
9(^^10—6  days  to  make  and  serve  case-made." 

No  additional  motion  for  new  trial  bad 
been  filed,  and  no  reascra  appears  why  the 
second  order  was  made. 

Defendant  In  error  contends  that  the  time 
to  make  and  serve  a  ca8»-made  on  appeal  ex- 
pired February  27,  1920,  90  days  tnom  No- 
vember 29,  1919,  and  that  the  case-made  filed 
herein  and  served  on  defendant  In  error  oa 
May  11,  1920,  is  void  and  of  no  effect  be- 
cause not  served  within  the  extension  of  time 
granted  by  order  of  the  court  Section  6242. 
Revised  Laws,  1010,  as  amended  by  section  1, 
c.  218,  Session  Laws  1917,  provides  that  a 
case-made  shall  be  served  upon- the  opposite 
party  or  his  attorney  witiiln  15  days  after 
judgment  or  order  la  rendered;  and  section 
5244,  Revised  Lews  1910,  provides  that  an 
extension  'of  time  to  make  and  serve  case- 
made  may  be  granted  upon  good  cause  shown. 
Time  to  make  and  serve  a  case-made  can  only 
be  extended  by  the  court  or  Judge  upon  good 
cause  shown,  and  not  otherwise.  Pappe  v. 
American  Fire  Insurance  Co.,  8  OkL  97,  99, 
56  Pac.  860. 

It  la  the  duty  of  the  party  appealing  to 
prepare  the  case-made  within  the  time  al^ 
lowed  by  law  or  the  extension  granted  by 
the  trial  court;  and,  where  more  time  than 
that  allowed  by  the  first  order  of  the  court 
is  needed,  ft  is  the  duty  ot  such  party  to  make 
a  showing  bf  cause  to  the  trial  court  or  Judge, 
and  secure  further  extension  of  time.  The 
order  of  the  trial  court  herein  of  February 
25,  1920,  does  not  purport  to  be  an  order  ex- 
tending the  time  for  making  case^made.  It 
purports  tp  do  what  has  already  been  done 
by  the  order  of  November  29,  1919,  and  Is 
therefore.  In  the  absence  of  a  showing  of  the 
invalidity  of  the  first  order,  a  nullity. 

There  has  been  no  second  motion  for  new 
trial  filed,  and  no  reason  appears  of  record, 
and  none  baa  been  shown  by  counsel  for 
plaintiff  in  errw  why  the  order  of  February 
25,  1920,  was  made.  It  therefore  appears 
to  have  been  done  by  Inadvertence.  It  la  In- 
sufficient to  relieve  plaintiff  in  error  of  Ida 
duty  to  secure  an  extension  of  time  in  which 
to  make  case-made  upon  a  showing  of  cause. 

[1]  The  case-made  not  having  been  served 
within  the  time  provided  by  law,  or  within 
an  extension  of  the  time  granted  by  any 
valid  order  of  the  trial  court,  this  court  la 
without  Jurisdiction,  and  the  appeal  should 
be  dismissed.  Colter  et  aL  v.  Malrtln  et  aL, 
60  Okl.  181,  159  Pac.  853. 

[2]  Where  a  case-made  Is  not  served  until 
the  expiration  of  the  time  allowed  by  a  valid 
order  of  the  court  has  expired,  it  is  void; 
and,  where  the  proceeding  In  error  in«aent9 
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no  errors  that  can  be  reviewed  upon  a  tran- 
script of  the  recori,  the  proceeding  will  be 
dlamisBed.  Midland  Savings  &  Loan  Oo.  v. 
MiUer  et  al,  63  Okl.  149,  165  Pac.  884. 

For  the  reasons  stated,  the  proceeding  In 
error  herein  is  dismissed. 

HAKRISON,  V.  C.  J.,  and  PITCHPORD, 
JOHNSON,  iictJmiAj,  and  BAMSET,  JJ^ 
concur. 


at  Okl.  141) 

WOOTEN  V.  LACKEY  et  al.    (N».  10744.) 

(Sapreme  Court  of  Oklahoma.     June  8,  1920. 
Rehearing  Denied  Sept  7,  1920.) 

(ByOabut  &v  the  Court.) 

1.  Appeal  and  error  «s»l009(4>— JHdtaieat  on 
llndhifls  la  eqalty  oaae  net  disturbed,  ualeas 
elaarly  against  avidenos. 

In  an  equity  proceeding  the  Judgment  and 
findings  of  the  trial  court  ^ill  not  be  disturbed, 
unless  clearly  against  the  weight  of  the  evi- 
dence. 

2.  Mines  and  minerals  «a>78  (7)— Evidence  snf- 
toient  to  sustain  Jndtment  oaaoeling  oil  aad 
gas  lease. 

Record  examined,  and  A«2d,  that  the  Judg- 
ment is  sufficiently  supported  by  the  evidence. 

Error. from  District  Court,  Gaddo  County; 
Will  Unn,  Judge; 

Action  by  Wesley  Wooten  against  Bert 
Lackey  and  otiiers  for  the  cancellation  of  an 
oil  and  gas  lease.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

Morris  A  Jameson,  of  Anadarko,  for  plain- 
tiff in  error. 

Bond,  Melton  &  Melton,  of  Chickasha,  and 
M.  G.  Meister,  of  Oklahoma  City,  for  defend- 
ants in  error. 

RAINEY,  0.  J.  The  plaintiff  In  error, 
Wesley  Wooten,  filed  this  action  in  the  dis- 
trict court  of  Caddo  county,  Okl.,  on  Janu- 
ary 17,  1917,  to  cancel  an  oil  and  gas  lease 
upon  80  acres  of  land  which  he,  as  lessor, 
executed  to  one  Bert  Lackey,  as  lessee,  on 
January  6,  1916 ;  the  lease  being  subsequent- 
ly assigned  to  the  persons  who  were  made 
defendants  to  the  action.  The  lease  provided 
for  a  term  of  five  years,  or  as  long  thereaft- 
er as  oil  or  gas  was  found  in  paying  quanti- 
ties and  further  provided,  in  case  no  well  be 
commenced  within  one  year  from  the  date 
of  the  lease,  the  lessee  to  pay  $80  annually 
thereafter,  and  to  forfeit  the  lease  in  default 
of  the  payment  The  lease  contained  the 
following  provision: 

"Second  party  agrees  that  a  test  weU  will  be 
drilled  in  Uie  \dciiiity  of  Cement  to  a  depth  of 
3,000  feet  if  oil  and  gas  is  not  found  in  paying 
quantities  at  a  lesser  depth,  said  well  to  be 
completed  within  one  year." 
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Among  other  grounds  for  canodlation, 
plaintiff  alleged  that  the  well  which  lessee 
agreed  to  drill  In  pursuance  to  the  provision 
quoted  was  not  drilled  to  a  depth  of  3,000 
feet,  nor  was  oil  or  gas  found  in  paying 
quantities  in  said  well,  nor  the  well  complet- 
ed within  the  year.  The  defendants  In  their 
answer  alleged  a  full  compliance  with  the 
terms  of  tlie  lease,  and  further  alleged  that 
the  test  well  drilled  in  pursuance  to  sucb 
provision  in  the  lease  was  completed  within 
one  year  and  produced  oil  in  paying  quanti- 
ties. Upon  the  issnes  thus  Joined  the  case 
was  tried  to  the  court,  who,  after  hearing  all 
the  evidence  held  that  the  terms  of  the  lease 
had  been  fully  complied  with  by  the  defend- 
ants, and  refused  to  cancel  it.  BVom  this 
Judgment  the  plaintiff  appealed,  and  under 
his  assignments  of  error  asserts  the  following 
propositions:  (1)  The  original  test  well  pro- 
vided for  in  the  lease  witlilu  the  vicinity  of 
the  land  of  plaintiff  did  hot  produce  oU  in 
paying  quantities;  and  (2)  the  test  well  was 
not  completed  within  tlie  year  after  January 
8,  1916. 

[1,  2]  The  record  shows  that  the  original 
lessee  procured  this  lease,  together  with  oth- 
ers in  the  same  ctHnmunity,  agreeing  to  drill 
or  procure  the  drOling  of  a  test  wdl  with- 
in the  vicinity  of  Cement,  OkL  The  Keechl 
Oil  ft  Oas  Company,  started  the  drilling  of 
the  test  well,  in  pursuance  of  this  under- 
standing, on  the  farm  of  E^lly  KunsemuUer, 
and  later  made  a  contract  with  the  Oklaho- 
ma Star  OU  Company  to  complete  the  well. 
On  or  about  the  2d  day  of  December,  1916, 
at  a  depth  or  about  1,000  feet,  an  oil  sand 
was  struck,  which  gave  evidence  of  oil  and 
gas  in  considerable  quantities,  fnie  driller, 
C.  W.  Duncan,  appearing  as  a  witness  for 
the  plaintUr  on  the  trial,  testified  on  cross- 
examination  that  at  the  time  of  striking  the 
sand  it  appeared  to  be  a  good  well,  and  he 
thought  it  would  make  200  barrels  of  oil  per 
day.  At  first  the  well  flowed,  and  was 
pumped  for  some  time  thereafter,  producing 
oil,  however,  only  in  small  quantities.  The 
owners  of  the  well  were  trying  at  all  times 
to  Increase  its  production,  but  were  having 
continuous  trouble  with  the  machinery,  pump 
and  other  equipment  Witnesses  testified  to 
the  amount  of  oil  the  well  produced  while 
being  pumped,  from  the  time  it  was  drilled 
in  until  the  weU  was  sold  to  one  WlUlams, 
who,  on  encountering  salt  water,  abandoned 
it  and  drilled  another  well  within  50  feet 

On  January  5,  1917,  the  defendants  here- 
in, as  the  a8Slgnee!B  of  the  original  lessee, 
tendered  their  annual  rental,  which  the  les- 
sor refused,  and  the  defendants  thereupon 
deposited  the  money  in  the  bank  designated 
in  the  lease  as  the  depository,  to  the  credit 
of  the  lessor.  The  agreement  to  drill  the 
test  well  was  without  question  the  main  con- 
sideration for  the  execution  and  delivery  of 
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the  lease,  and  cancellation  of  the  same  Is 
sought  by  plaintiff  because,  as  he  alleges,  this 
provision  has  not  been  complied  with.  It 
was  not  agreed  by  the  parties  that  the  test 
well  should  be  drilled  on  the  lands  of  plain- 
tiff; the  only  benefit,  therefore,  which  could 
accrue  to  him  by  reason  of  this  provision, 
and  for  which  evidently  the  provision  was  In- 
serted, was  a  test  of  the  territory  for  oil 
and  gas,  and  If  oil  were  found  In  sufficient 
quantities  it  would  lead  to  a  further  develop- 
ment of  the  territory.  The  evidence  shows 
that  the  finding  of  oil  In  the  test  well  ac- 
complished this  purpose,  for  a  number  of 
wells  were  drilled  in  the  vicinity  almost  im- 
mediately thereafter,  and  large  sums  of 
money  were  expended  in  such  development  by 
other  companies  and  persons. 

The  assignments  urged  by  counsel  raise  the 
question  whether  the  Judgment  of  the  court 
is  sustained  by  the  evidence.  The  rule  Is 
well  established  that  in  actions  of  purely  eQ- 
uitable  cognizance  the  Supreme  Court  will 
not  disturb  the  findings  of  the  trial  court, 
unless  the  same  is  clearly  against  the  weight 
of  the  evidence.  Wlnemlller  v.  Page,  75  Okl. 
278,  188  Pac.  501;  Prentice  v.  Freeman,  76 
Okl.  260,  185  Pac.  87;  B«»n  v.  Trobert,  76 
OW.  184,  184  Pac.  695;  MlUer  v.  Howard, 
76  Okl.  237,  184  Pac.  773 ;  Haynes  v.  Gaines, 
76  Okl.  268,  185  Pac.  74;  Blackwell  6\1  & 
Gas  Co.  V.  Whltesides,  174  Pac  573;  Schock 
et  al.  T.  Fish,  45  OkL  12,  144  Fac.  684; 
Crump  V.  Lanham,  168  Pac.  43.  It  will 
serve  no  useful  purpose  here  to  review  the 
evidence,  to  show  that  the  same  is  sufficient 
to  support  the  Judgment  and  finding  of  the 
trial  court  In  refusing  to  cancel  the  lease 
here  Involved.  It  Is  sufficient  to  say  that, 
after  a  careful  examination  of  the  record,  al- 
though the  evidence  Is  conflicting,  we  are  un- 
able to  say  with  any  degree  of  certainty  that 
the  Judgment  is  clearly  against  the  weight 
of  the  evidence;  but  under  all  the  facts  it 
appears  to  us  that  It  would  be  unjust  and  In- 
equitable to  cancel  this  lease. 

The  Judgment  of  the  trial  court  is  there- 
fore affirmed. 

HARBISON,  KANB,  PITCHFOKD,  JOHN- 
SON, and  McNeill,  JJ.,  concur. 


(79  OW.  152) 

RATLIFF  et  al.  ».  STATE  IX  rel.  WOODS, 
Co.  Atty.     (No.  11254.) 

(Supreme  Court  of  Oklahoma.    Aug.  10,  1920. 
Behearing  Denied  Sept.  7,  1920.) 

(Svllahut  iv  **«  CouH.) 

I.  Sehools  and  school  districts  «=>38  —  That 

voters  had  aotual  notice  ot  and  participated 

In  election,  though  not  duly  notHlad,  was  oom- 

pleto  defense. 

In  a  quo  warranto  proceeding  on  behalf  of 

the  state  of  Oklahoma  against  the  officers  of 


a  consolidated  school  district  to  declare  the 
organixation  of  a  school  district  illegal  and  void, 
where  it  is  stipnlated  the  connty  superintendent 
failed  to  mail  notice  to  the  women  voters  of  the 
district,  and  the  defendants  offered  to  prove  that 
all  of  the  women  voters  in  said  district  bad  ac- 
tual notice  and  knowledge  of  the  election  and 
participated  therein,  and  the  court  sustained 
an  objection  to  said  evidence,  held  error;  that 
said  evidence  was  a  complete  defense. 

2.  Elections  «=s>45— Though  notlos  net  given, 
election  will  not  be  held  void,  where  aleetors 
had  actual  notloai 

Where  a  special  election  is  assailed  on  the 
ground  of  lack  of  compliance  with  aU  of  the 
statutory  requirements  in  reference  to  notice,, 
but  there  is  no  averment  or  showing  that  the 
electors  did  not  have  actual  notice  or  knowl- 
edge of  the  election,  and  failed  to  participate 
therein  by  reason  thereof,,  the  same  will  not  be 
held  void  on  this  acconot 

3.  Schools  and  school  dlstriets  «=>38— In  eloo- 
tlon  to  oonsolldats  districts  for  white  ohil- 
drsn,  aegro  voters  not  qualHIsd. 

In  an  election  for  consolidating  certain 
sdiool  districts  into  a  consolidated  district  to 
be  osed  for  the  benefit  of  the  white  children, 
the  negro  voters  were  not  qualified  doctors  to 
participate  in  said  election  by  reason  of  sec- 
tion 7899,  Bevlsed  Laws  1910. 

.  Appeal  from  District  Court,  McClaln  (boun- 
ty; F.  B.  Swank,  Judge. 

Proceeding  in  the  nature  of  a  quo  war- 
ranto by  the  State  of  Oklahoma,  on  the  re- 
lation of  W.  H.  Woods,  County  Attorney  of 
McClaln  County,  Okl.,  against  J.  A.  BaaUI 
and  others.  Judgment  for  relator,  and  de- 
fendants appeal.  Beversed  and  remanded, 
with  directions  to  grant  plaintUte  in  error  a 
new  trial. 

Shartel,  Dudley  &  Shartd,  <tf  Oklahoma 
City,  for  plaintiffs  In  error. 

McMillan  &  Gresham  and  Williams  ft  Lut- 
trell,  all  of  Norman,  for  defendant  In  ertar. 

McNeill,  J.  This  was  a  proceeding  in  the 
nature  of  a  quo  warranto,  brought  by  the  state 
of  Oklahoma,  on  the  relation  of  W.  H.  Wood, 
connty  attorney  of  McCIain  county,  against 
J.  A.  Batliff,  O.  A.  Madden,  and  W.  A.  Hard- 
ing, to  declare  the  organization  of  consolidat- 
ed school  district  of  Cole  null  and  void.  The 
petition  alleged  the  organization  of  the  dis- 
trict w^s  Illegal  for  several  reasons.  The 
material  allegations  are  contained  In  para- 
graph 10  of  the  petition,  which  alleged  that 
certain  cltisena  of  Boss  district  No.  6,  which 
is  embraced  in  the  consolidated  district,  did 
not  receive  any  notice  of  the  election,  and 
that  none  of  the  women  received  any  notice, 
and  that  none  of  the  negro  dtlsens  living  in 
Boss  district  received  any  notice.  To  this 
petition,  the  defendants  filed  an  answer, 
which  was  a  general  denial,  and  pleaded  the 
fact  that  the  district  had  been  legally  organiz- 
ed, and  they  were  the'  duly  elected  officers  of 
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said  consolidated  schotd  district.  Upon  the 
trial  of  tbe  case  to  the  court  certain  facts 
were  stipulated:  First,  It  was  stipulated  that 
there  was  no  newspaper  published  within 
said  district;  second,  it  was  agreed  that  the 
notices  required  to  be  posted  in  each  district, 
were  posted  as  required  by  law;  third,  it 
was  agreed  that  notice  was  mailed  by  the 
county  superintendent  of  the  special  election 
to  the  list  of  voters  as  shown  by  the  certified 
list  of  taxpayers  furnished  by  the  clerk  of 
the  several  school  districts  Involved,  and  also 
as  shown  by  tbe  school  census  for  each  dis- 
trict, and  where  the  school  census  duplicated 
tbe  list  of  taxpayers  the  superintendent  of 
schools  only  sent  notice  to  one  of  them.  It 
was  further  agreed  that  In  using  the  cmsus 
card  and  list  of  taxpayers  no  notice  was  sent 
to  the  wife  of  any  voter,  except  where  It 
might  appear  that  her  name  was  on  the 
certified  list  as  a  taxpayer  or  on  tbe  census 
enumeration,  and  that  no  notice  was  mailed 
to  any  negro  voter  in  any  of  the  several  dis- 
tricts. After  these  facts  were  agreed  upon, 
the  plaintiff  moved  for  Judgment  on  the 
pleadings  and  the  stipulated  facts,  and  the 
defendants  then  made  the  following  offer: 

"In  connection  with  this  agreement  which  we 
made  in  ord^r  to  expedite  matters,  the  defend- 
ants will  offer  proof  before  the  case  is  closed 
that  the  women— all  the  women— participated 
in  this  election  and  voted  and  had  knowledge 
of  tbe  election" 

•^Hihd  further  offered  to  prove  as  follows ; 

"We  now  offer  to  show  that  the  women  voters 
of  the  district  who  did  not  receive  notice  by 
man  each  voted  and  participated  in  the  election, 
and  that  the  larger  majority  of  them  voted  fa- 
vorably to  tbe  consolidation  of  the  districts, 
and  that  is  true  as  to  each  of  the  four  districts, 
and  that  the  vote  in  the  general  election  stood 
117  for  tbe  consolidation  and  43  against. 

"We  also  offer  the  vote  from  district  48  and 
from  districts  43,  27,  and  28,  showing  the 
names  of  the  women  that  voted  in  this  election 
and  participated  in  it" 

Tbe  court  stated  as  follows: 

"I  hold  that  the  election  conid  not  be  made 
valid.  It  don't  make  any  difference  what  hap- 
pened after  they  failed  to  give  this  notice.  I 
would  Just  as  soon  state  that  in  there  as  not." 

[1]  Tbe  court  refused  to  hear  or  consider 
any  evidence  except  tbe  stipulation,  but  held 
the  failure  of  tbe  county  superintendent  to 
mall  written  notice  to  all  tbe  voters  in  the 
different  districts  was  Jurisdictional,  and 
when  it  was  admitted  no  notice  was  mailed  to 
the  women  except  those  whose  nanres  appear- 
ed as  taxpayers,  and  on  the  census  enumera- 
tion, the  proceedings  were  void,  although  all 
of  them  might  have  voted.  With  the  record 
disclosing  the  atK>ve  facts  the  court  rendered 
Judgment  for  the  plaintiff  and  against  the 
defendants,  and  held  the  organization  of  said 
consolidated    school   district  UlegaL     From 
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said  Judgmoit  tbe  defendants  below  have  ap- 
pealed. 

The  question  presented  as  stated  by  de- 
fendants in  error  In  their  brief  Is  as  fol- 
lows: 

"Tbe  statnte  as  to  notice  is  directory  and 
not  mandatory, .  and  a  substantial  compliance 
therewith  renders  tbe  election  valid,  in  the  ab- 
sence of  a  showing  that  a  sufficient  number  of 
voters  were  not  notified  of  the  election  and  did 
not  actually  participate  therein  to  have  changed 
the  result." 

The  law  applicable  to  tbe  holding  of  a  spe- 
cial election  for  tbe  purpose  of  consolidating 
school  districts  is  regulated  by  chapter  186, 
Session  Laws  1019,  which  provides  that  tbe 
following  notice  shall  be  given: 

"Notices  of  said  special  meeting  shall  be  post- 
ed in  at  least  five  public  places  in  each  of  the 
districts  or  parts'  of  districts,  proposed  to  be 
consolidated,  at  least  ten  days  prior  to  date  of 
said  meeting,  and  also  by  publication,  for  at 
least  two  consecutive  weeks  in  a  weekly  news- 
paper, if  same  be  published  in  the  school  dis- 
trict, and  in  addition  thereto,  notices  of  said 
special  meeting  shall  be  mailed  by  such  county 
superintendent  to  each  voter  residing  in  tbe 
districts  proposed  to  be  consolidated." 

It  is  admitted  that  tbe  notlces.to  be  posted 
as  provided  by  statute  were  posted.  The  de- 
fendants offered  to  prove  tbat  all  the  persons 
in  the  district  had  factual  notice  of  the  elec- 
tlcm,  and  Irrespective  of  the  fact  that  tbe 
county  superintendent  had  not  mailed  notice 
to  the  women,  all  the  voters  In  the  district. 
Including  the  women  who  did  not  receive  no- 
tice from  the  county  superintendent,  partici- 
pated in  tbe  election.  This  court  In  a  long 
line  of  cases  has  held  that  the  notice  in  'spe- 
cial elections  Is  directory  and  not  mandatory,' 
and  that  a  substantial  compliance  renders 
the  election  valid,  and  in  the  absence  of  al- 
legations and  proof  that  a  sufficient  number 
of  voters  were  not  notified  of  tbe  election  and 
did  not  actually  participate  therein  to  have 
changed  tbe  result,  the  election  would  not  be 
held  void.  The  rule  was  first  announced  In 
tbe.case  of  Town  of  Qrove  v.  Hasikell,  24  Okl. 
707,  104  Pac.  56,  stated  as  follows: 

"The  vital  and  essential  question  tn  such 
cases  is,  Did  the  want  of  notice  or  knowledge 
result  in  depriving  a  sufficient  number  of  tbe 
electors  of  the  opportunity  to  exercise  their 
franchise  ars  to  change  the  result  of  the  elec- 
tion? If  not,  then  the  will  of  the  electors,  as 
expressed,  should  be  sustained." 

Tbe  fourth  syllabus  is  as  follows: 

"Elections  are  tbe  ultimate  expression  of  the 
sovereign  wilL  When  fairly  expressed — that  is, 
free  from  taint  of  fraud  or  charge  of  improper 
conduct — it  becomes  the  duty  of  courts  to  sus- 
tain them,  where  it  can  be  done  by  a  liberal 
construction  of  the  laws  relating  thereto,  rath- 
er than  defeat  them  by  requiring  a  rigid  con- 
formity to  technical  statutory  directions,  which 
do  not  affect  the  substantial  rights  of  the  eiec- 
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tor*.  AH  reasonable  prssumptlons  as  to  their 
regularity  will  be  indulged,  and  the  penalty  of 
disfranchisement  will  not  be  Tialted  apon  a 
qualified  voter  where  he  la  not  at  fault,  except 
in  response  to  a  plain  mandatorj  reqidremeDt 
of  the  statute." 

[2]  In  the  case  of  McOarty  v.  Cain,  27  Okl. 
82, 110  Pac.  ess,  this  court  stated  as  follows: 

"Where  a  special  election  is  assailed  on  the 
ground  of  ladk  of  compliance  with  all  of  the 
statutory  requirements  in  reference  to  notice, 
but  there  is  no  averment  or  showing  that  the' 
electors  did  not  havfe  aotual  notice  or  knowl- 
edge of  the  election  and  failed  to  itarticipate 
therein  by  reason  thereof,  the  same  will  not  be 
held  void  on  this  account." 

The  case  of  Hughes  t.  City  of  Sapulpa,  75 
Okl.  140,  182  Pac.  511,  Justice  Kane,  refers 
ring  to  tbe  case  of  Grove  V.  HaskeU,  stated 
as  follows: 

"Elections  are  not  held  In  order  to  give  op- 
portunities to  post  notices  and  to  conform  to 
other  technical  details  and  requirements  of  law, 
but  notices  and  other  legal  requirements  ere 
provided  in  ord4r  that  elections  may  be  lawfully 
and  fairly  held,  and  that  people  entitled  to  par- 
ticipate therein  may  have  notice  thereof.  ,The 
end  to  be  accomplished  in  every  case,  not'  tbe 
means,  is  the  chief  purpose  of  the  law." 

Following  this  rule.  It  was  incombent  upoo 
tbe  petitioner  to  prove,  not  only  that  the 
county  Buperintmdent  had  not  only  failed 
to  notify  the  women,  but  that  tbe  women  did 
not  have  actual  notice,  and  did  not  partici- 
pate In  the  election,  and  there  was  sufficient 
voters  who  did  not  participate  in  the  election 
to  change  the  result  of  said  election.  When 
the  plaintiffs  In  error  offered  to  prove  that 
tbe  women  did  hare  actual  notice,  and  they 
participated  in  the  election,  they  were  offer- 
ing to  prove  a  complete  defense  to  the  allega- 
tions of  the  petition,  and  when  the  court  re- 
fused to  permit  said  evidence  tbe  court  con)' 
mitted  error. 

The  defendants  In  error,  hovraver,  contend' 
ed  that  under  the  pleadings  the  evidence  was 
incompetent,  as  the  defendants  failed  to  plead 
a  waiver  of  notice.  We  think  this  contention 
cannot  be  sustained,  not  only  were  the  facts 
offered  to  prove  by  tbe  plaintiff  In  error  ma- 
t^lal  and  a  complete  defense,  but  were  facts 
that  were  necessary  to  be  proven  by  the  petK 
tloner.  It  was  necessary  for  the  petitioner 
to  prove,  not  only  that  the  coimty  superin- 
tendent did  not  moll  the  notice  to  all  the 
voters,  but  that  the  voters  did  not  have  ac- 
tual notice,  and  did  not  participate  in  the 
election  by  reason  thereof,  and  there  was 
sufficient  number  who  did  not  receive  notice, 
and  failed  to  vote  by  reason  thereof  to  have 
changed  the  result  of  tbe  election. 

[3]  It  was  next  contended  tbat  tbe  election 
was  Illegal  for  the  reason  tbat  no  notice  was 
mailed  to  the  negro  voters,  but  in  this  we 


think  there  was  no  merit    Section  7880,  B» 
vised  Laws  1910,  provides: 

"•  •  •  One  race  shall  not  participate  in 
any  election  pertaining  to  the  school*  of  th* 
oth^r  race." 

This  being  a  scho<d  election  which  pertain* 
ed  simply  to  the  schools  of  the  white  race, 
tbe  negro  race  were  not  Interested  therein, 
nor  were  they  aualified  voters,  or  entitled  t» 
notice, 

For  the  reasons  stated,  tbe  Judgment  of  the 
district  court  is  reversed  and  remanded,  witb 
lnstructi<»8  to  grant  the  plaintiffs  in  error  a 
new  trial,  and  take  such  other  proceedings 
not  inconsistent  with  the  views  herein  ex* 
pressed. 

RAINEY,  0.  J.,  and  HARRISON,  KANB. 
PITCHFOKD,  and  JOHNSON,  JJ.,  concur. 


WILSON  af  al.  v.  GRANT. 


(TS  OU.  132) 
(No.  9465.) 


(Supreme  Court  of  Oklahoma.    Jan.  27,  1820. 
Rehearing  Denied  SepL  7,  1920.) 

(SvUahus  bp  the  Court.) 

Process  «S33 1— Summons  for  looresldant  d»* 
fendant,  addressed  to  sheriff  of  his  eeusty  aa4 
served,  Is  Insufflolest. 
Tbe  requirement  of  section  4727  of  the  Re- 
vised Iaws  of  1910  that  a  summons  for  a  non- 
resident defendant  be  addressed  to  him  is  not 
satisfied  by  it  being  addressed  to  the   sheriff 
of  the  county  in  which  be  resides,  and  served 
on  him. 

Error  from  District  Oouit,  Tulsa  County; 
Conn  Unn,  Judge. 

Action  by  Louisa  Grant  against  E.  Q.  Wil- 
son and  others.  Defendants'  motion  to 
quash  the  summons  denied,  and  Judgment 
for  plaintiff,  and  d^endants  bring  error. 
Reversed  and  remanded,  with  direction  to 
set  aside  the  order  overrnling  the  motion  to 
quash  the  summons  arrl  to  sustain  the  mo- 
tion and  to  set  aside  Uw  ludgment  roidered. 

EL  G.  Wilson,  of  TulSM,  and  Fred  W.  Cas- 
ner,  of  Kansas  (Mty,  Mo.,  for  plaintiffs  In  er- 
ror. 

William  3.  Moore,  of  Muskogee,  and  West, 
Sherman,  Davidson  &  Moore,  of  Tulsa,  for 
defendant  in  error. 

HIGGINS,  J.  In  this  case  i)ensonal  serv- 
ice was  had  upon  nonresident  defendants 
without  the  state  of  Oklahoma.  Tbe  sum- 
mons issued  was  directed  to  the  sheriff  of 
the  county  in  which  tbe  nonresident  defend- 
ants resided,  commanding  him  to  notify  them 
of  the  suit  Section  4727  of  the  statutes  of 
Oklahoma  of  1010  required  the  summons  issu- 
ed to  be  directed  to  the  defendants.  The  sum- 
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mons  was  served  on  tbem  wlthont  the  state 
of  Oklahoma  by  the  sheriff  of  their  county, 
and  they  specially  appeared  and  moved  to 
quash  the  summons,  for  the  reason  that  it 
was  directed  to  the  sheriff  and  not  to  tbem. 

In  the  action  of  First  State  Bank  of  Ad- 
dlngton  ▼.  Latimer,  48  OkL  104,  149  Pac. 
1099,  a  Judgment  therein  was  relied  upon 
wherein  personal  aervice  on  the  Jndgmeat 
debtor  was  bad  wlthont  the  state.  There 
was  no  affidavit  filed  prior  to  the  Issuance 
of  the  snmmons.  It  was  directed,  as  In  this 
case,  to  the  sheriff,  and  not  to  the  defendant, 
and  the  service  was  made  by  a  deputy  sher- 
iff, and  not  by  the  Aerifl  as  the  law  at  that 
time  rieqnlred.  This  court  held  that  the 
Judgment  was  void  on  accoont  of  these  irref- 
nlarlties. 

Texas  appears  to  have  a  ctatnte  similar  to 
ours,  requiring  that  a  snmmons  to  be  served 
out  ot  the  state  must  be  directed  to  the  de- 
fendant to  be  served.  In  Porter  v.  Hill 
County,  83  S.  W.  883,  the  sammons  was  Is- 
sued, as  in  this  case,  commanding  the  sheriff 
of  the  county  In  which  the  nonresident  de- 
fendant resided  to  notify  him  of  the  suit 
The  conrt  held  that — 

"The  requirement  of  Rev.  St.  art  1280,  that 
citation  for  a  nonresident  defendant  be  address- 
ed to  him  is  not  satisfied  by  its  beiitx  addressed 
to  the  sheriff  and  served  by  him." 

In  Romlg  T.  Olllett,  10  Okl.  186,  62  Pac. 
SOS,  It  to  held: 

"Where  a  party  seeks  to  bring  a  defendant 
into  court  upon  service  by  publication  under  the 
Code,  be  must  strictly  comply  with  the  re- 
quirements of  the  statute,  and  onless  this  be 
done  the  Judgment  will  be  void  for  want  of  Jn- 
riadietlon  ot  ttie  person  of  the  defendant." 

In  82  Oyc;  488: 

"The  means  and  methods  provided  by  statute 
for  obtaining  Service  by  publication  must  be 
strictly  followed,  since  the  whole  proceeding 
is  in  derogation  of  the  common  law." 

In  view  of  the  holding  In  First  State  Bank 
of  Addlngton  v.  Latimer,  supra,  and  the  uni- 
versal holding  that  the  statute  must  be 
strictly  followed,  we  are  forced  to  the  con- 
duslMi  that  In  tfaia  case  the  summons  serv- 
ed on  the  nonresident  defendants  and  the 
Judgment  rendered  thereon  was  void.  The 
summons  being  void,  then  an  attempt  to 
breathe  life  therein  by  amendment  would  be 
futUe.  There  are  many  other  assignments 
of  error:  but,  in  view  of  the  fact  that  we 
hold  that  the  court  did  not  have  Jurisdiction 
of  the  nonresident  defendants,  a  discussion 
of  the  other  assignments  of  error  will  not  be 
necessary.  In  this  case  personal  service  was 
had  upon  E.  G.  Wilson,  the  first  grantee  In 
the  deed,  and  also  a  tenant  on  the  farm. 
The  first  grantee  had  conveyed  his  interest 
to  the  nonresident  defendants.    We  believe 
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the  Judgment  abonld  be  reversed  as  to 'all, 
and  It  Is  hereby  reversed  and  remanded  as  to 
all  the  defendants,  and  the  trial  court  Is  di- 
rected to  set  aside  Its  order  overruling  the 
motion  to  quash  the  summons  on  the  nonresi- 
dent defendants,  and  to  sustain  the  motion 
and  to  set  aside  tlie  Judgment  rendered. 
Keversed  and  remanded. 
All  the  Justices  concur. 


(17  Okl.  Cr.  42() 

REEO  at  aL  V.  STATE.    (No.  A-3417.)* 

(Oriminal    Conrt    of    Appeals    of    Oklahoma. 

March  81,  1920.    On  Rehearing, 

Sept  16,  1920.) 

(BvUahu*  by  ffce  OourtJ 

1.  ladietment  aad  Infarmatlon  «=97l  -^  la- 
formation  must  be  oonclsa  and  osrtala. 

An  information  is  sufficient  if  it  charges 
an  offense  in  ordinary  and  eoneise  language,  and 
in  such  a  maimer  as  to  enable  a  person  of  com- 
mon understanding  to  Imow  what  is  intended, 
and  with  such  a  degree  of  certainty  as  to  enable 
the  conrt  to  pronounce  Judgment  upon  a  convic- 
tion according  to  the  right  of  the  case. 

2.  Criminal  law  «=3622(!)  —  Savarance  In 
prosecution  for  gambling  games  granted  for 
good  cause  only. 

A  severance  in  a  prosecution  for  unlawfully 
conducting  gambling  games  i«  not  a  matter  ot 
right  on  the  part  of  a  defendant,  and  may  only 
be  granted  for  good  cause  shown.  Section  12, 
c.  26,  Session  Laws  191& 

3.  Criminal  law  «b»II90(2)  —  CoRvtotion  on 
nnootttrttlotod  tsatlmony  will  net  be  re- 
varsMl. 

Where  the  uncontradicted  testimony  sus- 
tains a  convictioB,  the  Judgment  will  not  be 
reversed  on  appeal. 

On  Rehearing. 

(Additional  fiyUobua  by  Bditorial  Staff.) 

4.  Gaming  «=s>9e(l)— In  prosecution  for  open- 
ing a  gambling  game,  the  elements  of  offense 
must  be  proven. 

In  a  prosecution  for  the  opening  and  con- 
ducting of  prohibited  gambling  games,  the 
particular  facts  constituting  the  offense  must 
l>e  proved. 

5.  Criminal  law  ^=>l  183  —  For  admission  of 
evidence  possibly  prejudicial  as  to  assess- 
ment of  punishment,  sentenoa  would  be  re- 
duced to  minimum. 

In  a  prosecution  for  opening  and  conducting 
prohibited  gambling  games,  wherein  the  state's 
testimony  was  uncontradicted,  and  no  defense 
was  made,  any  error  in  the  admission  of  evi- 
dence that  the  general  reputation  of  the  house 
where  the  games  were  alleged  to  have  been 
opened  and  conducted  was  that  of  a  gambling 
place  could  have  prejudiced  defendant  only' 
in  the  matter  of  the  assessment  of  the  punish- 
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*SupDlemeDtal  petition  for  rabearing  granted  and  Judgment  revarsad  as  to  defendant 
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ment  by  the  Jury,  for  wliich  reaaon  the  sentence 
,  would  be  modified  and  reduced  to  impose  the 
minimam  punishment  fixed  by  the  statute. 

Appeal  from  District  Conrt,  Carter  Coon- 
ty;   W.  F.  Freeman,  Judge. 

Ed  Reed,  J.  M.  Barron,  and  T<»n  Ford 
were  convicted  of  conducting  prohibited 
gambling  games,  and  they  appeal.  Modified 
and  affirmed. 

RpTersed  on  rehearing  as  to  defendant 
Ford.    See  102  Pac.  426. 

W.  F.  Bowman,  of  Ardmore,  tar  plaintiffs 
In  error. 

W.  C.  Hall,  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  P.  J.  PlalntifTa  In  error,  Ed 
Reed.  J.  M.  Barron,  and  Tom  Ford,  were  tried 
and  convicted,  and  the  punishment  of  each 
assessed  at  imprisonment  In  the  penitentiary 
for  two  years  and  a  fine  of  $500,  on  an  In- 
formation which,  after  alleging  venue  and 
time,  charges: 

"They,  the  said  Ed  Reed,  J.  M.  Barron,  and 
Tom  Ford,  did  then  and  there  unlawfully,  will- 
fully, feloniously,  open,  conduct,  and  cause  to  be 
opened  and  conducted  in  a  certain  upper  story 
of  a  certain  brick  building,  situated  on  lot  6, 
in  block  326,  in  the  city  of  Ardmore,  Carter 
county,  Okl.,  and  by  them  occupied  and  of 
which  they  had  control,  and  did  then  and  there 
permit  and  caused  to  be  set  up  and  used  for  the 
purpose  of  gambling  certain  tables,  to  wit,  poker 
and  crap  tables,  and  divers  other  gambling  de- 
vices at  which  banking  and  percentage  games 
were  played  with  cards,  for  chips,  money,  cred- 
its, and  other  representatives  of  value,  and 
were  conducted  by  the  said  Ed  Reed,  J.  M. 
Barron,  Tom  Ford,  and  divers  other  persons  to 
your  informant  unknown,  contrary  to,"  etc. 

From  the  Judgment  rendered  on  the  ver- 
dict an  appeal  was  taken  by  filing  in  this 
court  on  June  8,  1918,  fL  petition  In  error 
with  case-made.  There  was  a  demurrer  to 
the  Information  that  was  overruled,  and  this 
ruling  is  the  first  error  aasigned. 

The  Information  charges  a  violation  of  sec- 
tion 1,  c.  26,  Session  Laws  1916i  which  pro- 
vides that — 

"Every  person  who  opens,  or  causes  to  be 
opened,  or  who  conducts,  whether  for  hire  or 
not,  or  carries  on  either  poker,  roulette,  craps 
or  any  banking  or  percentage,  or  any  gambling 
game  played  with  dice,  cards  or  any  device,  for 
money,  checks,  credits,  or  any  representatives 
of  value,  or  who  either  as  owner  or  employi, 
whether  for  hire  or  not,  deals  for  those  en- 
gaged in  any  such  game,  shall  be  guilty  of  a 
felony,  and  upon  conviction  thereof,  shall  be 
punished  by  a  fine  of  not  less  than  five  hundred 
dollars,  nor  more  than  two  thousand  dollars, 
and  by  imprisonment  in  the  state  penitentiaiy 
for  a  term  of  not  less  than  one  year  nor  more 
than  ten  years." 

[1  ]  An  Information  is  sufficient  if  It  charg- 
es an  offense  In  ordinary  and  concise  lan- 
guage, without  repetition,  and  In  such  a  man- 
ner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  Intended,  and  with 


such  a  degree  of  certainty  as  to  enaUe  the 
court  to  pronounce  judgment  upon  a  convio- 
tion  according  to  the  right  of  the  case.  Code 
Crim.  Proc.  {  6746,  Rev.  Laws. 

No  indictmoit  or  information  Is  insuffi- 
cient, nor  can  the  trial,  Jndgment,  or  other 
proceedings  thereon  be  affected,  by  reason 
of  a  defect  or  imperfection  in  the  matter  of 
form,  which  does  not  tend  to  the  prejudice 
of  the  substantial  rights  of  the  defendant 
upon  the  merits.  Code  Crim.  Proc  |  5747, 
Rev.  Laws. 

Tested  by  the  above  rales  the  information 
in  this  case  is  sufficient,  and  the  court  did 
not  err  in  overruling  the  demurrer  thereof. 

[2]  There  was  a  demand  for  a  severance 
tliat  was  denied,  and  tliis  roUng  Is  the  sec- 
ond error  assigned. 

Section  12,  c  26»  Sessioa  Laws  1918,  pro- 
vides: 

"Persons  Jointly  charged  with  the  violation 
of  any  of  the  provisions  of  this  act  shall  be 
tried  together,  provided  the  court  for  good 
cause  shown  may  grant  a  severance." 

It  thus  appears  that  a  severance  in  a 
prosecution  for  a  violation  of  any  of  the  pro- 
visions of  chapter  26,  Session  Laws  1916,  is 
not  a  matter  of  right  on  the  part  of  the  de- 
fendants, but  will  only  be  granted  for  good 
cause  shown.  In  this  case  the  record  shows 
that  the  defendants  merely  requested  the 
court  that  a  severance  be  granted,  and  no 
showing  was  made  why  the  same  should  be 
granted. 

[3]  The  overruling  of  the  defendants' 
motion  for  an  instructed  verdict  is  the  nest 
error  assigned.  The  undisputed  facts  show 
that  the  defendant  Reed  had  a  lease  and 
paid  the  rent  to  the  owner  of  the  place  de- 
scribed in  the  information,  and  on  the  date 
alleged  Deputy  Sheriff  Brooks,  accompanied 
by  Fred  Pyeatt,  raided  the  placa  When  the 
officer  went  up  the  stairs  to  raid  the  place 
the  defendant  Barron  opened  the  door  to  al- 
low a  man  to  pass  out,  and  as  the  officer 
stepped  in  he  tried  to  push  liim  back  and 
said,  "Don't  go  in  there."  The  officer  passed 
in  and  found  the  defendant  Ford  standing 
In  the  second  door.  They  passed  in  and 
found  seven  or  eight  men  sitting  at  the 
tables  gambling.  The  defendant  Reed  was 
Bitting  behind  one  of  the  tables,  on  which 
were  cards,  dice,  money,  and  chips.  The 
officer  picked  up  from  the  tables  about  162. 
The  defendants  all  asked  the  officer  to  let 
them  down  as  light  as  he  could.  The  defend- 
ants did  not  offer  any  evidence. 

The  principal  question  In  the  case  la 
whether  the  evidence  is  sufficient  to  support 
the  verdict,  and  we  are  of  the  opinion  that 
It  is,  and  for  this  reason  the  court  did  not 
err  in  refusing  to  advise  the  Jury  to  acquit 
the  defendants.  On  the  whole  case  we  find 
nothing  in  the  record  indicating  that  the  de- 
fendants did  not  have  a  fair  and  Impartial 
trial. 
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The  JadgmentB  of  the  lower  court  are 
therefore  affirmed. 

ARMSTRONG  and  MATSON,  JJ.,  cmicor. 

On  Rehearing. 

DOTLE,  P.  J.  [4, »]  We  have  carefally  re- 
viewed the  record  bi  the  light  of  the  i>etltIon 
for  r^earlng.  It  appears  that  over  the  de- 
fendants' objections  the  court  admitted  evi- 
dence of  the  general  reputation  of  the  house 
where  the  games  were  alleged  to  have  been 
opened  and  conducted  to  be  that  of  a  gam- 
bling place.  If  the  prosecutlcxi  had  been  for 
keeping  and  maintaining  a  gambling  house, 
this  evidence  might  have  been  competent. 
However,  where  the  offense  charged  Is  the 
opening  and  conducting  of  prohibited  gam- 
bling games,  the  particular  facts  constituting 
the  offense  mnst  be  proved,  and  that  was  done 
In  this  case.  In  view  of  the  fact  that  the  tes- 
timony for  the  state  was  uncontradicted,  no 
defense  havlag  been  nmde,  the  only  possible 
prejodlce  to  the  defendants  that  could  arise 
was  in  the  assessment  of  the  ininishment  by 
the  jury,  and  for  this  reason  the  judgment 
and  sentence  herein  that  each  of  the  defend- 
ants be  imprisoned  in  the  penitentiary  for  the 
term  of  two  years  and  pay  a  fine  of  $500  will 
be  modified,  to  the  extent  that  each  of  the  de- 
fendants shall  be  imprisoned  for  the  term  of 
one  year  and  pay  a  fine  of  $500.  This  is  the 
minimum  punishment  fixed  by  the  statute. 

As  thus  modified,  tlie  Judgment  will  be  af- 
firmed. 

ABMSTRONO  and  MATSON,  JJ.,  concur. 


(17  Okl.  Cr.  687) 

STATE  V.  CHILDER8.    (No.  A-3S27.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept  3,  1920.) 

(Syttalua  hv  the  Oom-t.) 

Criminal  law    <3=3l079— Where  neither  statu- 
tory notloe  nor  process  In  error  Is  served, 
Criminal  Court  of  Appeals  acquires  no  Juris> 
dietlon. 
Before  this  court  can  acquire  jurisdiction 
of  an  appeal,  either  the  notices  required  by 
section  5992,  Rev.  Laws  1910,  mnst  be  served 
iu  the  manner  and  upon  the  persons  therein 
designated,  or  else  a  isummoDS  in  error  must  be 
issued  and  served,  or  its  issuance  and  service 
waived,  as  provided  in  the  Code  of  Civil  Pro- 
cedure.   Where  neither  of  these  methods  are 
complied  with,  this  court  does  not  acquire  Ju- 
risdiction of  the  appeal,  and  the  same  will  be 
dismissed. 

Appeal  from  District  Court,  Love  County ; 
Thomas  W.  Champion,  Judge. 

Dave  Chllders  was  diarged  by  informatlan 
with  the  crime  of  perjury.  From  a  Judge- 
ment setting  aside  the  information,  the  State 


takes  a  pretended  anneal.    Pretended  appeal 
dismissed. 

T.  B.  Wllkins,  Ck).  Atty.,  of  Marietta,  for 
the  State. 

Graham  &  Logsdon,  of  Marietta,  for  de- 
fendant in  error. 

PER  CDRIAM.  This  Is  a  pretended  ap- 
peal by  the  state  from  a  Judgment  for  the 
defendant  quashing  and  setting  aside  a  cer- 
tain information  filed  in  the  district  court 
of  Love  county,  OkL,  In  which  the  said  de- 
fendant, Dave  Chllders,  was  diarged  with 
the  crime  of  perjury,  alleged  to  have  been 
committed  before  a  certain  court  of  Inquiry 
held  in  said  county. 

Section  5990,  Revised  Laws  1910,  permits 
appeals  to  be  taken  by  the  state  from  Judg- 
ments for  the  defendant,  quashing  or  setting 
aside  an  Indictment  or  information.  Section 
5992,  Id.,  is  as  foUows: 

"An  appeal  is  taken  by  the  service  of  a  no- 
tice upon  the  derk  of  the  court  where  the  judg- 
ment was  entered,  stating  that  the  appellant 
appeals  from  the  judgment.  If  taken  by  the 
defendant,  a  similar  notice  must  be  served 
upon  the  prosecHting  attorney.  If  taken  by 
the  state,  a  similar  notice  mnst  be  served 
upon  the  defendant,  if  he  can  be  found  in  the 
county;  if  not  there,  by  posting  up  a  notice 
three  weeks  in  the  oflSce  of  the  derk  of  the  dis- 
trict court." 

Section  6997,  Id.,  provides: 

"Instead  of  the  appeal  hereinbefore  provided 
for  any  party  desiring  to  appeal  to  the  Crimi- 
nal Court  of  Appeals  in  any  criminal  case  may 
proceed  by  case-made  and  petition  in  error  in- 
all  respects  and  with  all  the  rights,  as  pro- 
vided in  'Procedure,  Civil,'  and  the  summons  in 
error  shall  be  served  upon  the  Attorney  Gen- 
eral, unless  the  same  is  waived  as  in  other 
cases.  Instead  of  the  case-made  plaintiff  in  er- 
ror may  attach  to  his  petition  in  error  a  tran- 
script of  the  proceedings  of  record  in  the  trial 
court" 

Section  S238,  Id.,  Procedure  Civil  provldes.-^ 

"The  proceedings  to  obtain  such  reversal,  va- 
cation or  modification,  shall  be  by  petition  in 
error,  filed  in  the  Supreme  Court  setting  forth 
the  errors  complained  of;  and  thereupon  a 
summons  shall  issue  and  be  served,  or  pub- 
lication made,  as  in  the  commencement  of  an 
action.  A  service  on  the  attorney  of  record, 
in  the  original  case,  shall  be  sufficient.  The 
summons  shall  notify  the  adverse  party  that  a 
petition  in  error  has  been  filed  in  a  certain 
case,  naming  it  and  shall  be  made  rGtnmable 
on  or  before  the  first  day  of  the  term  of  the 
court  if  issued  in  vacation,  ten  days  before 
the  commencement  of  the  term.  If  issued  in 
term  time,  or  within  ten  dsys  of  the  first  day 
of  the  term,  it  shall  be  returnable  on  a  day 
therein  named.  If  the  last  publication  or  serv- 
ice of  the  summons  sbail  be  made  ten  days 
before  the  end  of  term,  the  case  sliall  stand 
for  hearing  at  that  time." 
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Section  5239,  Id,  farmer  provldea: 

"The  sammoDB  mentioned  in  the  last  aection 
shall,  upon  the, written  pradpe  of  the  plain- 
tiff in  error  or  his  attorney,  be  Issued  by  the 
clerk  of  the  coart  in  which  the  petition  is 
filed,  to  the  sheriff  of  any  county  (in  which  tlie 
defendant  in  error  or  Us  attorney  of  record 
may  be;  and  if  the  writ  issue  to  a  county) 
other  than  that  in  whldi  the  petition  is  filed, 
the  sheriff  thereof  may  return  the  same  by 
mail  to  the  clerk,  and  shall  be  entitled  to  the 
same  fees  as  if  tiie  same  had  been  returnable 
to  the  district  court  of  the  county  in  which 
such  officer  resides.  The  defendant  in  error, 
or  his  attorney,  may  waive,  -  in  writing,  the 
issuing  or  service  of  the  lummons." 

Counsd  for  tlie  state  attempted  to  take 
this  appeal  by  service  of  a  notice  of  appeal 
Bpon  the  court  derk  of  Love  county,  and  al- 
so by  service  of  a  similar  notice  upon  conn- 
sel  for  the  defendant.  No  notice  waa  serv- 
ed npon  the  defendant  himself,  nor  Is  there 
any  proof  that  the  defendant  doold  not  he 
fonnd  within  the  county,  and  that  In  his 
absence  a  notice  was  posted  for  three  weeks 
in  the  office  of  the  court  clerk,  as  required 
by  section  6992,  supra. 

Further,  no  attempt  was  made  to  perfect 
this  appeal  by  the  service  of  a  sununona  in 
error,  as  provided  In  Procedure  Civil,  sec- 
tions S238  and  S239,  supra,  nor  is  tliere  any 
waiver  of  the  Issuance  and  service  of  such 
summons  in  error  by  counsel  representing 
defendant 

Where  the  appeal  is  taken  by  the  service 
of  notices,  as  provided  In  section  5992,  the 
statute  must  be  strictly  complied  with  by  the 
service  of  a  written  notice,  where  the  ap- 
peal is  taken  by  the  state,  both  upon  the 
clerk  of  the  court  where  the  Judgment  was 
entered  and  a  similar  notice  upon  the  defend- 
ant, If  he  can  be  found  within  the  county, 
and  if  the  defendant  cannot  be  found  within 
the  county,  then  It  is  Incumbent  upon  the 
prosecuting  attorney  to  post  a  written  notice 
of  appeal  for  three  weeks  In  the  office  of  the 
conrt  derk.  In  this  case,  the  state  attempt- 
ed to  take  the  ai^peal  solely  by  serving  the 
notices  as  required  by  section  5992,  supra, 
and  failed  to  either  serve  a  notice  on  the 
defendant  or  to  show  that  be  could  not  be 
found  in  the  county,  and  thereafter  failed 
to  post  a  notice  In  the  manner  above  set  out. 
Before  this  court  can  acquire  JurlsdlctiOB 
of  an  appeal,  either  the  notices  required  by 
section  6992,  supra,  must  be  served  in  tl^e 
manner  and  upon  the  persons  therein  des- 
ignated, or  else  a  summons  in  error  must  be 
Issued  and  served,  or  its  issuance  and  serv- 
ice waived,  as  provided  in  the  Code  of  Civil 
Procedure.  Neither  of  these  methods  were 
complied  with  by  counsel  representing  the 
Btate.  It  is  apparent,  therefore,  that  this 
court  has  never  acquired  jurisdiction  of  this 


appeal,  and  that  the  same  must  be  dismissed 
For  reasons  stated,  the  pretended  appeal 
is  dismissed. 


DAVIS  T.  STATE. 


(a  OU.  Cr.  OK) 
(No.  A-3485.) 


(Grifflloal  Court  of  Appeals  of  Oklahoma. 
Aug.  28, 1920.) 

(ByUabut  ty  the  (Umi.} 

1.  BMP*  «C9|— Elaaeats  «t  "np*  to  tba  Irtt 
degree"  stated. 

Bapa  in  the  first  degr««  may  be  eommitted 
upon  a  female  of  any  age,  when  accom^ished 
by  force  and  violence  overcoming  her  reaist- 
ance,  or  by  means  of  threats  of  immediate  and 
great  bodily  harm,  aceonq>a&ied  by  apparent 
power  of  execution. 

2.  Rape  «a»20  —  ladlotmeat  held  losafloieat 
to  oharoe  rap*  la  ths  first  degree. 

An  information  for  rape  alleged  that  the 
defendant  did  make  an  assault  upon  and  ravish 
and  have  sexual  interooorse  with  a  eertain 
female  under  the  age  of  IS  years,  of  previoos 
chaste  character,  and  not  the  wife  of  the  de- 
fendant, and  against  the  will  and  without  the 
consent  of  said  female.  Beld,  that  the  infor- 
mation is  insuffident  to  charge  rape  in  the  first 
degree  as  defined  by  the  fourth  subdivision  of 
section  2414,  Rev.  Laws  1910. 

3.  Rape  ^=>I3— Elemeati  coastltatlag  "rape  la 
the  teoond  degree." 

Carnal  knowledge  of  a  female  over  the 
age  of  16  years  and  under  the  age  of  IS,  of 
previous  chaste  and  virtuous  character,  other 
than  the  wife  of  defendant,  whether  accom- 
plished with  or  without  the  consent  of  such 
female,  is  rape  in  the  second  degree. 

4w  Rape  «=>23— I  nformatlen   net   alleflag    fe- 
male was  "over  the  age  of  sixteen  years"  act 
fatally  defeetlve. 
An  information  allei^ng  that  the  defendant 
did  make  an  assault  upon,  and  ravish  and  have 
sexual  intercourse  with,  a  certain  female  un- 
der the   age  of  18  years,  of  previous   chaste 
character,  and  not  the  wife  of  defendant,  with- 
out the  consent  and  against  the  will  of  said 
female,  was  not  fatally  defective  for  failure  to 
allege  that  the  female  was  "over  the  age  of 
16  years." 

5.  Rape  e=94— Previous  oharaotar  af  prasaea- 
trlx  Is  a  material  elemeat. 

Under  the  statute  (seeond  subdiviaion  of 
section  2414,  Rev.  Laws)  the  previous  chaste 
and  virtuous  character  of  the  prosecutrix  is 
a  material  element  of  the  olfMise,  and  must  be 
alleged,  and  the  state  must  prove  in  the  fint 
instance  that  she  was  of  previoaa  chaste  and 
virtuous  character. 

6.  Rape  ^s>36— State  mast  provs  that  proae- 
eutrlx  was  of  prevloni  ohaste  oharaetar. 

In  a  prosecution  for  statutory  rape,  where 
the  previous  diastity  of  the  female  is  an  es- 
sential element  of  the  offense  as  defined  by  the 
statute,  it  cannot  be  said  that  the  law  presumes 
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that  th«  female  waa  not  of  chaste  character 
when  the  act  was  committed,  although  such 
chaste  character  mnst  be  allege^,  and  the  bnr- 
den  is  on  the  state  to  prove  beyond  a  reasona- 
ble doubt  that  she  was  of  previous  chaste  and 
virtuous  character. 

7.  CrimlMl  law  «=>II72(2)— iHstriotlon  as  to 
pmumptioH  of  prevloua  chasto  oharactar 
harmless  where  that  was  uaooiitested. 

In  a  prosecution  for  rape  as  defined  bj  sec- 
ond subdivision  of  section  2414,  Bev.  Lows,  an 
instruction  that  ever;  female  is  presumed  to 
be  of  previous  chaste  character  until  the  con- 
trary ie  shown,  was  harmless  error,  where  the 
proof  of  the  prosecutrix's  previono  chaste 
character  was  not  contested. 

8.  Criminal  law  «s>333,  572— Borden  of  proof 
not  shifted  by  alibi;  reasonable  douM  of 
presence  at  place  of  orlme  entltlea  aooused  to 
acquittal. 

The  burden  of  proof  is  not  shifted  by  the 
defense  of  tm  alibi,  and  the  defendant  is  en- 
titled to  an  acquittal  if  the  evidence  raises  a 
reasonable  doubt  of  hie  presence  at  the  time 
and  place  where  the  crime  was  committed. 

9.  Criminal  law  4s>778(5)  —  InatraoUoa  to 
acquit  If  defendant  established  an  alibi  was 
orroneous. 

An  instruction  to  find  the  defendant  not 
KnOty  if  the  Jury  believe  from  the  evidence  that 
the  defendant  wae  not  present  when  the  crime 
was  committed,  if  it  was  committed,  is  er- 
roneous. 

Appeal  from  District  Court,  Roger  Mills 
County ;  T.  P.  Clay,  Judge. 

A.  B.  C.  Davis  was  convicted  of  rape  In 
the  second  degree,  and  he  appeals.    Reversed. 

John  R.  Ouyer  and  Bums  &  Ton^,  all  of 
Oklahoma  City,  for  plaintUf  In  error.    . 

S.  P.  Freellng,  Atty.  Gen.,  and  W.  O.  HaU, 
Asst  Atty.  Gen.,  for  the  State. 

.  DOYL^,  P.  J.  This  appeal  is  from  a  Judg- 
ment of  conviction  for  rai)e  in  the  second  de- 
gree and  sentence  In  accordance  with  the  v»- 
dlct  for  the  term  of  five  years  In  the  peniten- 
tiary.   The  information  charged  that — 

"within  the  county  of  Roger  Mills,  state  of 
Oklahoma,  on  the  25th  day  of  June,  1916,  one 
A.  B.  C.  Davis,  late  of  the  county  aforesaid, 
did  then  and  there  unlawfully,  intentionally, 
feloniously,  make  an  assault  in  and  upon  Iva 
Nettles,  and  ravish  and  have  semal  intercourse 
with  the  said  Iva  Nettles,  a  female  under  the 
age  of  eighteen  years,  of  previous  chaste  char- 
acter, and  not  the  wife  of  the  said  A.  B.  C. 
Davis,  without  the  consent  of  the  said  Iva  Net- 
tles, and  against  the  will  of  the  said  Iva  Net- 
tles, the  said  Iva  Nettles  then  and  there  being 
under  the  age  of  18  years,  contrary  to  and  in 
violation  of  the  statutes  in  such  case  made  and 
provided,  and  against  the  peace  and. dignity  of 
the  state." 

A  demurrer  was  duly  Interposed  on  the 
grounds  that  more  than  one  offense  Is  charg- 
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ed  In  the  informatlcn,  and  that  the  facts 
stated  do  not  constitnte  a  public  offense. 
When  the  motion  for  new  trial  was  overruled, 
the  defendant  thereupon  moved  In  arrest  of 
Judgment  upon  the  same  grounds.  The  court 
overruled  the  demurrer  and  the  motion  In  ar- 
rest of  Judgment,  and  these  rulings  of  the 
court  are  assigned  as  error. 

[1-4]  The  first  contentioa  of  the  defendant 
is  that  the  two  offenses,  rape  in  the  first  de- 
gree by  means  of  force  and  statutory  rape, 
are  so  mingled  and  included  in  one  coiint  as 
to  make  the  information  duplicitous. 

The  section  of  the  Penal  Code  defining  rape 
reads  as  follows: 

"Rape  Is  an  act  of  sexual  intercourse  accom- 
plished with  a  female,  not  the  wife  of  the  per- 
petrator, under  either  of  the  following  cir- 
cumstances: 

"First.  Where  the  female  is  under  the  age  of 
aixteen  years. 

"Second.  Where  the  female  is  over  the  age  of 
sixteen  years  and  under  the  age  of  eighteen, 
and  of  previous  chaste  and  virtnoas  character. 

"Third.  Where  she  is  incapable  tiirough  la- 
nacy  or  any  other  unsoundness  of  mind,  wheth- 
er temporary  or  permanent,  of  giving  legal  con- 
sent. 

"Fourth.  Where  she  resists  but  her  resist- 
ance is  overcome  by  force  and  violence. 

"Fifth.  Where  she  is  prevented  from  resist- 
ance by  threats  of  immediate  and  great  bodily 
harm,  accompanied  by  apparent  power- of  ex- 
ecution. 

"Sixth.  Where  she  is  prevented  from  resist- 
ing by  any  intoxicating  narcotic,  or  anesthetic 
agent,  administered  by  or  with  the  privity  of 
the  accused. 

"Seventh.  Where  she  is  at  the  time  uncon- 
scious of  the  nature '  of  the  act  and  this  is 
known  to  the  accused.. 

"Eighth.  Where  she  submits  under  the  be- 
lief that  the  person  committing  the  act  is  her 
husband,  s!nd  this  belief  is  induced  by  artifice, 
pretence  or  concealment  practiced  by  the  ac- 
cused, or  by  the  accused  in  coUueii/n  with  her 
husband  with  intent  to  induce  such  belief.  And 
in  all  cases  of  collusion  between  the  accused 
and  the  husband  of  the  female,  to  accomplish 
such  act,  both  the  husband  and  the  accused 
shall  be  deemed  guilty  of  rape."  Section  2414, 
Rev.  Laws. 

The  sections  defining  the  degrees  of  rape 
and  the  punishment  read  as  follows: 

"Rape  committed  by  a  male  over  eighteen 
years  of  age  upon  a  female  under  the  age  of 
fourteen  years,  or  incapable  through  lunacy 
or  nnsonndne'ss  of  mind  of  giving  legal  con- 
sent; or  accomplished  with  any  female  by 
means  of  force  overcoming  her  resistance,  or 
by  means  of  threats  of  immediate  and  great 
bodily  harm,  accompanied  by  apparent  power 
of  execution,  preventing  such  resistance,  is 
rape  in  the  first  degree.  In  all  other  cases 
rape  is  of  the  second  degree."  Section  2417, 
Rev.  Laws. 

"Rape  in  the  first  degree  is  punish^le  by 
death  or  imprisonment  in  the  penitentiary,  not 
less  than  fifteen  years,  in  the  discretion  of  the 
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jur7,  or  in  ease  the  Jnry  fall  or  refuse  to  fix 
the  punishment  then  the  same  shall  be  pro- 
nounced by  the  coort."  Section  241S,  Bey. 
Laws. 

"Rape  in  the  second  depree  is  punishable  by 
imprisonment  in  the  penitentiary  not  less  than 
one  year  nor  more  than  fifteen  years."  Sec- 
tion 2419,  BeT.  Iaws. 

The  snfflclency  of  tbe  Informatloii  mvat  be 
tested  by  these  provisions  of  the  Penal  Code. 
Rape  may  be  committed  upon  a  female  of 
any  age  when  accomplished  by  force  and  ylo- 
loice  overcoming  her  resistance,  and  an  in- 
dictment or  information  for  rape,  as  defined 
by  tbe  fourth  subdivision  of  section  2414, 
should  contain  a  sufficient  allegation  that  the 
rape  was  committed  by  force  and  violence 
overcoming  the  resistance  of  the  female.  The 
allegation  in  the  information  In  this  case 
that  tbe  defendant  did  "ravish  and  have  sez- 
nal  Intercourse  with  the  said  Iva  Nettles, 
*  *  *  without  the  consent  and  against  the 
will  of  the  said  Iva  Nettles,"  is  insufficient  to 
charge  rape  in  the  first  degree  as  defined  by 
the  fourth  subdivision  of  section  2414,  supra. 
&  charge  of  rape  in  the  second  degree  as  de- 
fined by  the  second  subdivision  of  section 
2414,  would  be  fully  sustained  by  proof  of 
carnal  Intercourse  with  a  female  "over  tbe 
age  of  sixteen  years  and  under  the  age  of 
eighteen,  and  of  previous  chaste  and  virtu- 
ous character,"  and  this  allegation  did  not 
extoid,  limit,  or  modify  the  crime  charged, 
and  might  have  been  omitted  as  mere  redun- 
dance. 

The  defendant  also  contends  that  the  In- 
formation was  fatally  defective  In  that  it  did 
not  allege  that  the  female  was  "over  the  age 
of  sixteen  years." 

The  lnformatl<m  charges  that  the  defend- 
ant feloniously  did  ravish  and  have  sexual 
Intercourse  with  a  certain  female  under  tbe 
age  of  18  years,  of  previous  chaste  and  virtu- 
ous character,  and  not  the  wife  of  the  de- 
fendant Thus  It  sufficiently  negatlvea  the 
fact  that  said  female  was  not  imder  the  age 
of  16  years,  and  must  be  understood  as  mean- 
ing that  she  is  above  that  age.  Hast  v.  Ter- 
ritory, 6  Okl.  Or.  162.  114  Pac.  261. 

A  defendant  is  sufficiently  informed  of  the 
nature  and  cause  of  the  accusation  against 
him  If  the  information  contains  such  a  de- 
scription of  the  ofi^ense  charged  as  will  en- 
ahle  him  to  make  his  defense  and  to  plead 
the  Judgment  in  bar  of  any  further  prosecu- 
tion for  the  same  offense. 

Tbe  record  shows  that  when  the  Jury  was 
sworn  to  try  the  case  the  court,  on  tbe  re- 
quest of  tbe  defendant,  required  tbe  state  to 
elect  whether  it  would  try  tbe  defendant  on 
tbe  charge  of  rape  in  the  first  or  second  de- 
gree, and  thereupon  tbe  state  elected  to  try 
him  on  the  charge  of  rape  in  the  second  de- 
gree. 

For  the  reasons  stated,  we  think  the  Infor- 
mation is  not  fatally  defective,  and  the  de- 


murrer thereto  and  (he  motion  in  arrest  of 
Judgment  were  properly  overruled. 

The  other  questions  raised  by  tbe  errors 
assigned  require  a  brief  statement  of  the 
facts  In  evidence.  It  appears  that  tbe  prose- 
cutrix at  the  time  said  crime  Is  all-Jged  to 
have  been  committed  was  in  her  seventeenth 
year  of  age,  and  would  have  been  18  on  the 
following  20th  of  October,  and  was  in  her 
nineteenth  year  at  tbe  time  of  the  trial.  In 
May,  1918.  She  was  living  with  her  folks  on 
a  t&rm  about  four  miles  from  tbe  town  of 
Durham.  The  defendant  was  a  practicing 
physician  at  Durham,  and -had  been  their 
family  physician.  The  prosecutrix  testified 
that  in  the  afternoon  of  tbe  date  alleged  be 
called  at  her  home,  and  she  and  her  baby 
sister  were  tbe  only  persons  at  home  at  the 
time;  that  her  father  was  working  in  the 
field,  that  her  brother  was  away  working  in 
the  harvest,  and  her  stepmother  was  at  Dur- 
hEun ;  that  tbe  defendant  sat  down,  and 
while  she  was  combing  her  hair  he  got  up 
and  came  over  where  she  was,  and  she  told 
him  to  go  away,  and  be  went  and  looked  oat 
the  window  towards  the  field,  and  she  went 
Into  tbe  other  room  and  tried  to  lock  the 
door,  but  be  followed  her  in  before  she  bad 
time  to  lock  it  and  said,  "l  Ju4t  as  well  give 
up;"  that  she  said  she  would  not,  and  he 
pushed  her  over  across  the  bed,  and  palled 
up  her  clothes  and  unbuttoned  her  drawers, 
and  bad  sexual  Intercourse  witb  her;  that 
one  of  his  hands  was  on  her  throat  at  the 
time ;  that  after  she  got  up  be  asked  her  if 
she  was  going  to  tell,  and  she  told  him  she 
was;  that  he  said  be  would  kill  her  It  she 
did ;  that  he  stayed  at  the  house  for  about 
an  hour;  that  she  continued  friendly  rela- 
tions with  tbe  defendant,  and  be  was  back 
at  the  house  nearly  every  week  until  Christ- 
mas, and  on  that  day  be  came  and  took  her 
and  her  little  brother  to  bis  home  for  dinner ; 
that  she  went  with  him  in  his  car  to  go  to  a 
neighbor's  for  milk,  and  when  they  were 
about  a  mile  and  a  half  from  his  home  he 
stopped  the  car  and  pulled  up  her  dress; 
that  she  slipped  down  on  tbe  seat,  and  be 
was  on  top  of  her,  when  four  men  in  a  car 
passed  them  and  one  of  the  men  hallooed; 
that  the  defendant  at  that  time  did  not  bare 
Intercourse  with  her;  that  up  to  that  time 
she  had  never  told  any  person  that  tbe  de- 
fendant bad  Intercourse  with  her;  that  the 
only  sexual  intercourse  she  ev»  bad  with  a 
man  was  with  tbe  defendant  at  her  bonte, 
and  she  did  not  become  pregnant;  that  the 
men  who  passed  the  car  told  her  father,  and 
when  he  spoke  to  her  about  it  ^he  told  her 
father  tbiat  at  that  time  tbe  defendant  only 
attempted  to  have  sexual  intercourse  with 
her,  and  denied  that  he  bad  ever  had  sexual 
Intercourse  with  her,  and  then  she  told  her 
father  about  the  occurrence  on  June  25th  at 
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tbelr  borne;   that  she  fixes  the  date  by  the 

entries  in  their  store  book. 

Three  witnesses  testified  that  on  Christ- 
mas day  they  were  on  their  way  to  the  Net- 
tle's place,  and  saw  Dr.  Davie,  the  defendant, 
and  the  prosecutrix  In  a  car  which  was  stop- 
ped by  the  side  of  the  road ;  that  she  was  ly- 
ing down  In  the  seat,  and  Dr.  Davis  was  on 
top  of  her,  apparently  In  the  act  of  having 
sexual  intercourse;  that  It  was  abont  1 
o'clock  p.  m.  when  they  passed,  the  car ;  that 
they  Informed  the  father  of  the  prosecatrlx 
what  they  had  observed. 

The  defendant,  as  a  witness  in  his  own  be- 
half, testified  that  he  had  never  bad  inter- 
course with  the  prosecutrix,  and  was  never  at 
her  home  at  a  time  when  other  adult  mem- 
bers of  the  family  were  not  present.  Uls 
further  testimony  tends  to  prove  an  alibL 
The  testimony  of  several  other  witnesses 
proves,  or  tends  to  prove,  an  alibi. 

[5-7]  The  trial  court  instructed,  among 
other  things,  as  to  reasonable  doubt  and  the 
presumption  of  Innocence,  and  also  gave  the 
following  instruction: 

"Yon  are  instmcted  that  every  female  la  pre- 
earned  to  be  of  previous  chaste  and  virtaous 
chara^et  until  the  contrary  if  shown." 

On  the  question  whether  the  presumption 
of  chastity  obtains  in  a  case  of  this  kind,  and 
relieves  the  state  of  the  necessity  of  bringing 
forward,  in  the  tirst  Instance,  evidence  of  the 
previously  chaste  character  of  the  prosecu- 
trix, the  decisions  of  this  court  are  not  in  ac- 
cord. 

In  the  case  of  Marshall  t.  Territory,  '2  Ukl. 
Gr.  136. 101  Pac.  139,  It  Is  said : 

"Wherever  character  is  an  element  of  the 
crime— that  is,  where  the  statutory  definition 
of  the  crime  involves  chastity,  wherein  the  act 
constituting  ttae  offense  mast  have  been  con- 
cerning a  female  having  previous  chaste  and 
virtuous  character — the  law  will  not  presume 
such  character  to  exist  The  burden  is  upon 
the  state  to  establish,  beyond  a  reasonable 
doubt  each  material  allegation  in  the  indict- 
ment, and  each  material  element  of  the  crime 
charged,  one  of  which  is  that  the  female  was 
of  previous  chaste  and  virtaous  character." 

In  the  case  of  Dlffey  v.  State,  10  Okl.  Cr. 
190, 135  Paa  942,  It  Is  said: 

"The  law  presumes  that  the  female  is  chaste 
and  virtuous,  and  this  presumption  authorizes 
the  jury  to  assume  at  the  outset  that  the  prose- 
cutrix was  chaste  and  virtuous.  If  any  evi- 
dence is  introduced  tending  to  show  a  want  of 
previous  chaste  and  virtuous  character,  then 
the  state  is  required  to  establish  the  previous 
chaste  and  virtuous  character  of  the  prose- 
cutrix beyond  a  reasonable  doubt." 

In  the  case  of  Butte  v.  State,  Vl  OkL  Cr. 
391.  157  Pac  704.  It  Is  said: 

"Under  the  statute  the  previous  chaste  char- 
acter of  the  prosecutrix  in  a  prosecution  for 
seduction  is  a  material  element  of  the  ofTense, 
and  must  be  alleged  and  proved  beyond  a  rea- 
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aonable  doubt,  .and  in  this  ease  the  conrt  so 
instrneted  the  Jury.  The  law  presumes  that 
every  female  is  chaste,  bnt  the  presumption  in 
favor  of  the  chastity  of  the  prosecutrix  in  a 
seduction  case  is  overcome  by  the  presumption 
of  the  innocence  of  the  defendant." 

On  this  question  lir.  Bishop  says: 

"Where  the  woman's  previons  chaste  char- 
acter is  an  element  in  the  offense,  and  it  mast 
be  alleged,  it  must  also  be  passed  upon  by  the 
Jury.    But, 

"Some  conrts  deem  the  presumption  of  her 
chastity  sufficient  to  establish  it  until  evidence 
appears  to  the  contrary.  Others  hold  that, 
since  also  the  defendant  is  presumed  to  be 
innocent,  and  so  the  -two  presumptions  are  in 
conflict,  some  evidence  of  her  chastity  must  be 
brought  forward  in  the  first  instance.  This 
conclusion  seems  better  to  accord  with  the 
legal  analogies  end  reasons  than  the  other, 
while  yet  ordinarily  such  evidence  can  in  the 
nature  of  things  be  only  slight  and  drcam- 
stantial.  If  the  woman  is  a  witness,  she  may 
testify  to  her  previous  virtue."  Bifhop  on 
Statutory  Crimes,  par.  648. 

Prof.  Wigmore  says: 

"It  is  sometimes  said  that  there  Is  a  pre- 
sumption of  chastity,  or  of  chaste  character. 
Bnt  commonly  in  such  cases  the  result  Is  real- 
ly determined  by  the  incidence  of  the  first 
burden  of  prool" 

In  prosecutions  for  sexual  crimes,  where 
the  previous  chastity  of  the  female  Is  an  es- 
sential element  of  the  offense  as  defined  by 
the  statute,  it  cannot  be  said  that  the  law 
presumes  that  the  female  was  not  of  chaste 
character  when  the  act  was  committed,  al- 
though such  chaste  character  must  be  alleg- 
ed, and  the  burden  is  on  the  state  to  prove 
beyond  a  reasonable  doubt  that  the  prosecu- 
trix was  of  previous  chaste  character. 

Under  the  statute  the  previous  Chaste  and 
virtuous  character  of  the  prosecutrix  In  a 
prosecution  for  rape,  as  defined  In  the  second 
subdivision  of  section  2414.  Is  a  material  eie> 
ment  of  the  offense,  and  must  be  alleged,  and 
the  state  must  prove  In  the  first  instance  that 
she  was  of  previous  chaste  and  virtuous  char- 
acter. 

In  our  opinion  this  rule  Is  more  logical 
than  the  rule  stated  In  the  case  of  DUTey  v. 
State,  supra!  Said  instruction  was  therefore 
erroneous.  But  upon  the  record  in  this  case 
we  do  not  think  that  the  giving  of  said  In- 
struction was  prejudicial.  The  proof  of  the 
prosecutrix's  previous  chaste  character  was 
uncontested.  If  there  had  been  an  actual 
contested  issue  concerning  the  prosecutrix's 
chastity,  then  there  can  be  no  doubt  the  error 
would  be  prejudicial.  However,  npon  the 
record  it  clearly  appears  that  the  defendant 
could  not  have  been  harmed  by  the  error. 

[I,  •]  On  the  question  of  an  alibi  the  court 
gave  an  instruction  which  reads  as  follows: 

"(10)  In  this  case  the  defendant  interposes 
as  a  defense  what  in  law  is  known  as  an  alibi; 
that  is,  if  the  offense  was  committed,  that  the 


Digitized  by 


Google 


1048 


191  PACIFIO  BKPOBTBB 


(OU. 


defcDdant  was  not  at  the  plac*  at  th«  time  of 
its  commisaion,  and  therefore'  waa  not  and 
conid  not  have  been  the  person  who  committed 
the  same.  Therefore,  if  yon  belieTe  and  find 
from  the  evidence  that  the  crime  of  rape  in 
the  second  degree,  or  assault  with  intent  to 
rape,  was  committed  on  or  about  the  time  al- 
leged in  the  information  as  hereinbefore  in- 
structed, and  you  farther  beliere  from  the  evi- 
dence that  the  defendant,  A.  B.  O.  Davis,  was 
not  present  at  the  time  and  place  when  the 
same  was  committed,  if  it  was  committed,  then 
yoa  will  find  the  defendant  not  guilty." 

nie  Attomfly  General  concedes  that  tbls 
InstFuctlon  la  erroneous.  The  defense  was 
largely  in  the  nature  of  an  alibi,  as  shown 
by  the  testimony  of  several  witnesses,  Inclnd- 
Ing  the  defendant  The  correct  mie  Is  that 
If  the  evidence  of  an  alibi  produces  upon  the 
minds  of  the  Jury  a  reasonable  doubt  of  the 
defendant's  presence  at  the  time  and  place 
where  the  alleged  crime  was  committed,  It 
would  be  BofBcient  to  require  an  acquittal, 
and  the  court  should  have  so  ihstructed  the 
Jury.  The  Instruction  given  shifts  the  bur- 
den of  proof,  and  was  therefore  prejudicial 
to  the  substantial  rights  of  the  defendant. 

For  this  error  the  Judgment  Is  reversed. 

ABMSTRONO  and  MATSON,  JJ.,  oracar. 


<XI  OkL  Cr.  687) 

ROE  V.  STATE.    (Ne.  A-3242.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  28,  1920.) 

(8yttaiu$  hy  the  Court.) 

1.  Criihlnal  law  «=a48— Teat  of  orimlnal  ra- 
sponslbllity  under  tba  statute  stated. 

Under  subdivision  4  of  section  2094,  Bev. 
Laws  1910,  the  test  of  criminal  responsibility 
for  committing  an  act  which  is  declared  to 
be  a  crime  is  fixed  at  the  point  where  the  ac- 
cused has  mental  capacity  to  distinguish  be- 
tween right  and  wrong  as  applied  to  the  par- 
ticular act,  and  to  understand  the  nature  and 
consequences  of  sach  act. 

2.  Criminal  law  «=>4a— Same  responsibility  as 
to  Insane  persons  and  those  temporarily  tn- 
■ane»  baoauss  net  having  will  power  to  re- 
frain from  orime. 

For  reasons  holding  refusal  to  give  cer- 
tain requested  instructions  on  the  subject  of 
insanity  not  to  be  reversible  error  in  this  case, 
see  body  of  opinion. 

3.  Criminal  law  «=9342— EvMence  of  motive 
admissible,  where  aooused  denies  commission 
of  offense. 

Where  one  of  the  defenses  interposed  is 
that  defendant  did  not  commit  the  crime,  evi- 
dence tending  to  establish  a  motive  on  the 
part  of  the  defendant  to  commit  the  crime  is 
properly  admitted. 


4.  Witnesses  «:ai3i8  —  Where  no  effort  was 
made  to  Impeach,  evidence  that  nonexpert 
expressed  same  opinion  as  to  aooused's  sanU 
ty  before  the  erime  was  Inadmissible. 

Where  a  nonexpert  witness  is  permitted, 
after  proper  predicate,  to  express  an  opinion 
that  defendant  is  insane,  the  fact  that  such 
witness  expressed  the  same  opinion  to  the 
brother  of  defendant  prior  to  the  commission  of 
the  alleged  crime  is  immaterial,  and  properly 
exdnded,  where  no  effort  waa  made  to  ^ow 
that  the  witness  had  expressed  opinions  oat 
of  court  inconaistent  with  such  testimony. 

(Additional  ByO^bu*  hy  Bditorial  Btatf.) 

5.  Criminal  law  «sd1037(2)— Errar  In  prejn- 
dicial  reaarka  of  state's  eonnsal  In  amnment 
not  rsvlawable^  where  no  raqvest  to  admon- 
ish jury. 

.  A  contendon  that  counsel  for  the  state 
made  improper  and  prejudicial  remarks  dnr- 
ing  the  closing  argument,  to  which  no  objection 
was  then  made,  or  any  request  to  admonish 
the  jury  not  to  consider  such  remarks,  where 
they  were  not  such  as  are  made  grounds  for 
reversal  by  statute,  presented  do  question  for 
consideration. 

S.  Crinlaal  law     «=»48-^'L«Mti«»''  and  <ia. 

sane  peraons"  deflned. 
The  terms  "lunatics"  and  "insane  peraons," 
as  used  in  Bev.  Laws  1910,  |  2094,  mibd.  4, 
excepting  lanatios,  insane  persons,  and  all 
other  persons  of  nnsonnd  mind  from  criminal 
responsibility,  on  proof  -  that  at  the .  time  of 
oommlttiBg  the  aets  diarged  against  them  they 
were  incapable  of  knowing  their  wrongfulness, 
refer  to  those  persons  totally  depfived  of  the 
power  of  reason,  and  who  would  not  under 
any  drcumstancea  have  mental  capadty  suf- 
ficient to  know  the  wrongfulness  of  the  acts. 

[E!d.  Note. — For  other  definitions,  see  Words 
and  Phrases,  XHrst  and  Second  Seriea,  Insane; 
Lunatic] 

Appeal  from  District  Court,  Pawnee  Ooon- 
ty ;  Conn  Linn,  Judge. 

Uaiy  F.  Boe  was  oonvlcted  oC  the  crime 
of  murder,  and  she  appeals.   Affirmed. 

William  It.  McCann,  of  Oklahoma  City,  for 
plaintiff  in  error. 

S.  P.  Freellng,  Atty.  Gen.,  and  B.  McMUlan. 
Asst  Atty.  Gen.i  for  the  State. 

MATSON,  J.  This  la  an  appeal  from  Ote 
district  court  of  Pawnee  county,  wherein  the 
defendant,  Mary  F.  Roe,  was  Informed 
against  and  charged  with  the  murder  of  her 
husband,  Jesse  Boe,  on  the  night  of  April 
25,  1917.  The  trial  resulted  in  a  verdict  of 
guUty  of  murder,  and  punishment  fixed  at 
confinement  In  the  state  penitentiary  for  life. 
From  the  Judgment  rendered  in  accordance 
with  the  verdict,  defendant  has  appealed  to 
this  court,  and  seeks  a  reversal  upon  several 
grounds,  which  will  be  hereafter  considered. 
A  short  statement  of  the  facts  connected 
with  the  killing  fbllows: 


«s>n>r  otiMr  eases  sea  suns  topic  and  KSY-NUHMIR  In  all  Ker-Nnmbered  Dlsests  and  Indeus 
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Mai7  7.  Roe  at  tbe  time  of  the  kllltaig 
was  In  tbe  neighborhood  of  86  years  of  age, 
and  was  keeping  a  rooming  bouse  at  Dram- 
right,  Okl.  She  had  been  previously  mar- 
ried, when  about  19  years  of  age,  to .  one 
Vernon  Osborne,  an  oil  weU  driller,  and  to 
this  union  one  son  was  bom,  Bernard  Os- 
borne, who  was  about  16  years  of  age  at 
the  time  .of  the  trial.  Vernon  Osborne  was 
addicted  to  hard  drinking,  and  some  6  or  8 
years  after  the  marriage  the  defendant  pro- 
cured a  divorce  frtMn  Mm  and  the  custody  of 
her  son.  Some  6  months  thereafter  Vernon 
Osborne  died  of  typhoid  fever.  Defendant 
never  married  again,  until  her  marriage  to 
Jesse  Roe  at  Pawnee,  Okl.,  on  April  23,  1817. 
After  defendant's  marriage  to  Osborne,  she 
lived  In  Ohio,  West  Virgina,  Indiana,  and 
Illinois,  and  in  1912  came  to  Drumright, 
Okl.  She  lived  almost  exclusively  in  locali- 
ties where  oil  development  was  active.  Two 
of  her  brothers  were  drilling  contractors, 
and  after  her  divorce  from  Osborne  assisted 
her  materially  in  a  financial  way.  So  far 
as  this  record  shows,  the  defendant  lived, 
prior  to  the  commission  of  this  alleged  homi- 
cide, a  clean  and  moral  life  in  a  rather  rough 
environment  She  was  considered  industri- 
ous, but  not  a  successful  business  woman. 
She  had  worked  as  a  domestic,  and  at  times 
bad  kept  boarding  house  camps  In  and 
around  the  oil  fields. 

It  was  while  engaged  in  tbe  latter  business 
that  she  first  met  the  deceased,  Jesse  Roe, 
about  the  year  1914.  Roe  was  considerably 
older  than  the  defendant,  and  was  not  a 
man  of  education.  During  his  frequent  visits 
to  the  defendant,  he  often  got  her  to  trans- 
act his  business  for  him.  He  had  furnished 
her  money,  and  she  said  that  she  married 
him  for  money.  Before  their  marriage,  and 
Just  after,  she  went  to  various  banks  in- 
quiring as  to  Roe's  financial  condition,  bis  de- 
posits, his  checks,  and  his  lands,  and  made 
special  inquiry  about  cashing  checks,  and  of 
her  own  authority  to  sign  cbecks  for  Roe. 
Defendant  appeared  to  be  ashamed  of  her 
marriage  with  Roe,  but  excused  it  for  the 
reason  that  she  had  a  sick  boy  that  had  to 
be  provided  for.  It  was  tbe  request  of  both 
parties  that  the  marriage  be  kept  a  secret. 
Deceased  told  that  he  had  procured  a  fikrm 
and  was  going  to  move  out  onto  It  when 
married.  About  tbe  time  they  moved  onto 
tbe  farm,  and  2  or  three  days  betore  the 
commission  of  the  homicide,  the  defendant 
obtained  a  new  pistol  and  cartridges  for  tbe 
same,  and  also  got  a  new  trunk  and  rope  for 
the  same.  She  told  a  person  residing  close 
by  that  there  were  rats  at  their  new  place, 
and  that  she  was  afraid  of  rats,  and  that 
If  he  beard  a  shot  fired  be  need  not  be 
alarmed  or  come  to  her.  She  also  told  neigh- 
bors, before  she  was  married,  that  she  was 
going  away  and  would  be  gone  about  10 
days.    Jesse  Roe  was  shot  in  tbe  head,  and 


by  a  bullet  of  the  same  slse  as  that  of  de- 
fendant's  pistoL  Her  pistol  had  one  cham- 
ber that  had  been  fired.  The  killing  took 
place  at  tbe  farm  home,  to  which  they  bad 
moved  about  2  days  previoua  The  body 
of  the  deceased  was  found  in  the  trunk  that 
defendant  had  taken  out  there,  and  the 
trunk  was  tied  up  with  tbe  cord. 

After  tbe  killing,  defendant  telephoned  for 
an  anto,  and  after  tbe  automobile  came 
blood  was  seen  dripping  from  tbe  trunk,  and, 
on  being  asked  about  It,  defendant  told  the 
chauffeur  that  she  was  carrying  some  fresh 
pork  to  Drumright  On  being  pressed  fur- 
ther, she  admitted  to  the  chauffeur  that 
Jesse  Roe's  body  was  in  the  trunk.  She  en- 
deavored to  i>er8uade  the  chauffeur  not  to 
dladose  that  fact  and  wanted  the  chauffeur 
to  tell  her  where  she  could  find  a  stream 
deep  enough  to  cover  the  trunk,  and  also  said 
that,  if  she  could  have  gotten  the  trunk  to 
Drumright,  she  would  have  had  no  trouble. 
She  denied  killing  her  husband,  but  said  that 
he  was  killed  by  a  man  who  came  to  their 
house  after  night  She  claimed  that  she  had 
not  been  wdl,  and  was  sleeping  in  the  bed 
in  tbe  northwest  comer  of  tbe  west  room, 
and  that  Roe  was  sleeping  on  a  cot  or  pallet 
in  front  of  the  bed;  that  she  awoke  about 
midnight  hearing  Roe  and  some  man  quar- 
reling, and  that  the  man  was  shaking  his  flst 
at  Roe  and  saying,  "Damn  you,  you  will  im- 
plicate me,  will  you?"  and  that  Roe  replied, 
"Ed,  damn  you,"  or  "God  damn  you,  I  will 
shoot  yon,"  and  reached  toward  the  foot  of 
tbe  bed  for  a  shotgun;  that  she  called  out 
to  Roe.  "Ob!  don't  shoot  him;"  that  the 
man  drew  a  revolver  and  fired,  hitting  Roe 
in  the  head.  Some  bloody  bed  clothes  and 
partly  wlped-up  blood  spots  on  tbe  floor 
in  the  west  room  were  discovered;  also  a 
shotgun,  two  revolvers,  the  tray  of  the 
trunk  (in  which  the  body  of  tbe  deceased 
had  been  placed),  with  some  female  wearing 
apparel  piled  on  top  of  it  were  found  in  the 
west  room. 

Tbe  defendant  pleaded  insanity,  and  there 
was  evidence  introduced  from  a  number  of 
lay  and  expert  witnesses  to  the  effect  that 
they  believed  the  defendant  insane,  the  ex- 
pert witnesses  testifying  that  tbe  defendant 
is  of  the  typo  of  Insane  known  as  dementia 
precox  of  the  paranoid  type ;  that  she  Is  an 
hypochondriac,  with  delusions  or  hallucina- 
tions of  pulmonary  tuberculosis  and  cancer; 
that  she  also  has  delusions  of  persecutions; 
also  the  delu8i(«i'  that  one  of  her  brothers, 
who  had  been  kind  to  her,  was  very  unkind 
to  her;  and  that  she  had  at  times  threat- 
ened to  kill  this  brother.  There  were  no 
manifestations  of  violence  on  tbe  part  of 
tbe  defendant  testified  to  by  any  witness, 
prior  to  the  alleged  commission  of  this  homi- 
cide by  her.  On  the  part  of  the  state,  there 
was  some  evidence  to  the  effect  that  the  de- 
fendant shortly  prior  to  and  shortly  after 
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the  commission  of  tbe  homicide,  appeared  to 
be  rational  and  In  a  composed  state  of  mind. 
[1 ,  t]  On  the  question  of  insanity,  the  court 
gave  the  following  Instructions,  to  which 
proper  exceptions  were  taken: 

"In  addition  to  her  plea  of  not  guilty,  the 
defendant  claims  that,  if  she  killed  the  said 
deceased,  Jesse  Roe,  said  act  was  not  criminal, 
for  the  reason  that  her  mental  condition  was 
such,  at  that  time,  that  she  was  not  respon- 
sible for  said  act,  and  therefore  was  excusable. 

"Under  her  plea  of  not  guilty,  she  has  a  right 
to  offer  as  many  defeases  as  she  sees  fit, 
whether  such  defenses  are  consistent  or  in- 
consistent, and  the  fact  that  she  may  inter- 
pose inconsistent  defenses  raises  no  presump- 
tion^^against  her  by  reason  of  any  apparent  in- 
consistency. 

"You  are  instructed  that  the  defendant  has 
interposed  as  one  of  her  defenses  in  this  case 
the  defense  of  insanity.  When  that  defense 
is  interposed,  the  burden  of  proof  is  upon  the 
defendant,  unless  the  evidence  on  the  part  of 
the  state  be  sufficient  for  that  purpose,  to  in- 
troduce sufficient  evidence  to  raise  in  your 
minds  a  reasonable. doubt  of  her  sanity.  It  is 
not  required  that  the  defendant  shall  prove 
her  insanity  to  the  satisfsction  of  the  jury  by 
competent  evidence  beyond  a  reasonable  doubt, 
or  by  a  preponderance  of  the  evidence.  It  Is 
sufficient  if  she  introduce  sufficient  evidence 
to  raise  in  your  minds  a  reasonable  doubt  of 
her  sanity,  and  when  this  is  done  you  are 
instructed  that  the  burden  of  proof  is  upon  the 
state  to  prove  such  a  state  of  sanity  on  the 
part  of  the  defendant  as  would  make  her  crim- 
inally liable  by  competent  evidence,  beyond  a 
reasonable  doubt,  before  you  would  be  jus- 
tified in  convicting  the  defendant  of  the  crime 
charged  in  the  information. 

"Tou  are  instructed  that  the  law  presumes 
every  person  to  be  sane  and  of  sound  mind,  and 
able  to  distinguish  right  from  wrong  as  applied 
to  any  particular  act,  and  to  understand  the 
nature  and  consequences  of  such  act,  until  a 
reasonable  doubt  of  his  or  her  sanity  is  raised 
by  competent  evidence,  and  that  it  is  an  essen- 
tial ingredient  of  crime  that  a  person,  to  be 
guilty  of  a  crime,  must  have,  at  the  time  of 
its  commission,  sufficient  mental  capacity  and 
reason  to  enable  them  to  distinguish  between 
right  and  wrong  as  applied  to  the  particular 
act  that  he  or  she  is  then  about  to  do.  Al- 
though one  may  be  in  a  diseased  or  unsound 
condition  of  mind,  brought  about  by  any  con- 
dition, such  as  brooding  over  wrongs  done  to 
her,  either  real  or'  imaginary,  or  produced  by 
any  other  cause,  if  at  the  time  they  commit  • 
crime  they  know  and  understand  the  nature 
and  character  of  such  act  and  its  consequences, 
and  at  that  time  know  that  it  is  wrong  and 
criminal  to  commit  such  act,  and  have  suffi- 
cient mind  to  apply  that  knowledge  to  her  own 
acts,  and  to  know  that  if  she  does  commit  such 
acts  she  will  do  wrong,  and  subject  herself  to 
punishment,  then  and  in  that  event  such  dis- 
eased or  unsound  condition  of  mind  is  not 
sufficient  to  exempt  or  exonerate  her  from 
criminal  liability.  So  in  this  case,  although  the 
jury  may  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  at  the  time  of  the  com- 
mission of  the  crime  charged  in  the  Information, 
If  they  believe  and  find  she  did  commit  it  as 


charged,  still  if  they  further  find  and  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  at  the  time  said  crime  was  committed  the 
defendant  had  sufficient  mind  and  reason  to 
know  and  distinguish  right  from  wrong,  and 
that  if  she  did  commit  such  crime  it  would  be 
in  violation  of  the  law  and  subject  her  to 
punishment,  and  to  know  and  realize  the  con- 
sequences of  such  an  act,  and  had  mind  suffi- 
cient to  apply  that  knowledge  to  the  conse- 
quences of  her  own  act,  then  and  in  that  event 
she  cannot  escape  criminal  liability  under  her 
plea  of  insanity,  and  the  jury  should  find  her 
guilty  as  charged  in  the  information  and  fix 
her  punishment  accordingly.    - 

"You  are  instructed  that,  if  you  have  a  rea- 
sonable doubt  from  the  evidence,  or  lack  of 
evidence,  as  to  whether  the  defendant  or  some 
person  other  than  the  defendant  committed  the 
homicide  charged  in  the  information,  then  you 
should  give  the  defendant  the  benefit  of  such 
doubt,  and  return  a  verdict  of  not  guilty. 

"And  you  are  further  instructed  that,  if 
you  believe  from  the  evidence  in  this  case  be- 
yond a  reasonable  doubt  that  the  defendant 
committed  the  crime  in  the  way  and  manner 
as  charged  in  the  information,  and  shall  fur- 
ther believe  from  the  evidence  that  at  the  time 
she  did  so  she  was  of  unsound  mind,  suffi- 
cient as  herein  defined  to  exempt  her  from 
criminal  liability,  by  reason  of  insanity  or  un- 
soundness of  mind,  or  the.  evidence  raises  a 
reasonable  doubt  in  your  minds  as  to  whether 
she  was  sane  or  insane  at  the  time,  then  and 
in  that  event  you  should  resolve  that  doubt  in 
favor  of  the  defendant,  and  acquit  her. 

"If  you  find,  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  killed  the 
deceased,  Jesse  Roe,  and  you  should  entertaiu 
a  reasonable  doubt,  from  the  evidence,  as  to 
her  sanity  at  the  time  of  the  homicide,  and  you 
acquit  her  upon  that  ground,  yon  should  so 
state  in  your  verdict,  and  in  such  case,  if  you 
further  find  it  dangerous  to  the  public  peace 
or  safety  to  discharge  her,  you  should  also 
state  that  finding  in  your  verdict" 

On  this  question,  the  defendant  requested 
the  court  to  give  the  following  instructions, 
which  were  refused,  and  proper  exceptions 
taken  to  such  refusal  by  counsel  for  the  de- 
fendant: 

"A  homicide  committed  by  a  person  when  in 
a  state  of  insanity  constitutes  excusable  homi- 
cide. 

'■  "It  is  an  essential  ingredient  of  crime  that 
a  person,  to  be  guilty  thereof,  must  have,  at 
the  time  of  its  commission,  sufficient  capacity 
and  reason  to  enable  her  to  distinguish  be- 
tween right  and  wrong  as  to  the  particular 
act  she  is  then  doing.  Every  person  is  pre- 
sumed to  be  sane,  or  of  sound  mind,  and  able 
to  distinguish  between  right  and  wrong,  as 
applied  to  a  particular  act,  and  to  understand 
the  nature  and  consequences  of  such  act,  until 
a  reasonable  doubt  of  her  sanity  is  raised  by 
competent  evidence.  Although  one  may  be  in  a 
diseased  or  unsound  condition  of  mind,  brought 
about  by  brooding  over  wrongs  to  herself, 
either  real  or  imaginary,  or  produced  by  dis- 
ease or  other  causes^  if,  at  the  time  she  does 
an  act,  she  understands  the  nature  and  char- 
acter of  such  act  and  its  consequences,  and 
at  that  time  knows  that  it  is  wrong  and  criui- 


Digitized  by 


Google 


OkL) 


BOB  V.  8TATB 
<1»1  P.) 


1051 


nal,  and  ahe  haa  mind  auffident  to  apply  that 
knowledge  to  her  own  case,  and  to  know  that, 
if  she  does  the  act,  ahe  will  do  wrong,  and  be 
Bubject  to  panlahment,  auch  diseased  or  un- 
sound condition  of  mind  is  not  sufficient  to  ex- 
empt her  from  responsibility  for  her  said  act; 
but  if,  at  the  time  she  does  the  act,  her  mind 
is  in  such  a  diseased  and  unsound  state  that 
for  the  time  being  her  reason,  conscience,  and 
judgment  are  overthrown,  and  in  committing 
the  said  act  she  does  so  from  an  irresistible 
and  uncontrollable  impulse,  the  law  ezcuaes  her 
from  criminal  liability. 

"You  are  instructed  that,  under  the  law  of 
this  state,  the  test  of  criminal  responsibility 
for  committing  an  act,  which  is  a  crime  under 
th«  law,  is  the  mentaj  capacity  to  distinguisk 
between  right  and  wrong,  as  applied  to  the 
particular  act,  and  to  understand  the  nature 
and  consequence  of  such  act,  or  knowing  its 
wrongfulness.  The  defendant  is  not  criminally 
responsible,  if,  by  reason  of  insanity,  she  did 
not  have  the  will  and  the  mental  power  to  re- 
frain from  the  committing  of  such  act;  and  in 
this  regard  you  are  further  instructed  that,  if 
evidence  is  introduced  tending  to  prove  that 
the  defendant  was  insane  at  the  time  of  the 
commission  of  the  act  charged,  then  the  bnrden 
of  proving  the  sanity  of  the  defendant  devolves 
upon  the  prosecution,  and  the  state  is  bound 
to  establish  her  sanity  like  all  other  elements 
of  the  crime  beyond  a  reasonable  doubt. 
Therefore,  if  after  a  full  consideration  of  all 
of  the  evidence  in  the  case,  yon  have  a  rea- 
sonable doubt  that  the  defendant,  at  the  time 
of  the  commission  of  the  act  charged,  was 
mentally  incompetent  to  distinguish  between 
right  and  wrong,  as  applied  to  the  act  charged, 
or  to  understand  the  nature  of  the  act  she 
was  committing,  or  knowing  its  wrongfulness, 
by  reason  of  insanity  she  had  not  the  will  and 
mental  power  to  refrain  from  committing  such 
act,  then  and  in  that  event  it  is  your  duty  to 
acquit  her. 

"Tou  are  instructed  that,  If  you  believe  from 
the  evidence  in  this  case  that  the  defendant 
was  snfTering  from  insanity  at  the  time  of  the 
commission  of  the  homicide,  or  if  a  reasonable 
doubt  is  thereby  raised  of  the  defendant's  sani- 
ty, it  is  your  duty  to  resolve  that  doubt  in 
favor  of  Ae  defendant,  and  acquit  her." 

The  giving  of  the  foregoing  Instmctlons 
by  the  trial 'court  on  his  own  motion  and  the 
refusal  to  give  the  Instructions  requested, 
form  the  basis  of  the  main  contention  re- 
lied upon  by  counsel  for  defendant  as  a 
ground  for  reversal  of  this  Judgment  To 
state  succinctly  this  contention,  It  Is  as  fol- 
lows: The  law  of  Insanity  In  this  state  Is 
governed  by  what  Is  known  as  the  new  rale, 
which  relieves  a  person  of  criminal  respon- 
sibility If,  at  the  time  of  the  commission  of 
the  act,  such  person  although  able  to  dis- 
tinguish between  right  and  wrong  as  applied 
to  the  act  itself  Is  nevertheless  excusable 
on  the  ground  of  Insanity,  if  such  person  had 
not  at  the  time  the  will  power  to  refrain 
from  committing  the  act. 

'Counsel  for  defendant  admit  that  the  Leg- 
islature may  place  reasonable  safeguards 
around  the  defense  of  insanity,  so  long  as 
the  defense  itself  Is  not  entirely  abolished. 


This  the  Legislature  of  Oklahoma  has  done. 
The  fourth  subdivision  of  section  2094,  Re- 
'vlsed  Laws  1910,  defining  those  persons 
capable  of  CDmmittIng  crime,  excepts  the 
following: 

"Fourth.  Lunatics,  insane  persons,  and  all 
persons  of  unsound  mind,  including  persons 
temporarily  or  partially  deprived  of  reason, 
upon  proof  that  at  the  time  of  committing  the 
act  charged  against  them  they  ,were  incapable 
of  knowing  its  wrongfulness." 

The  Supreme  Court  of  the  territory  of  Okla- 
homa In  the  case  of  Maas  v.  Tearrltory, 
10  OkL  714,  63  Pac.  960,  63  L.  B.  A.  814,  in 
construing  the  above  statutory  provision, 
held: 

"One  who  haa  sufficient  mental  capacity  to 
know  the  wrongfulness  of  an  act  which  is  by 
law_  declared  to  be  a  crime  is  responsible  and 
subject  to  punishment  therefor." 

The  holding  In  the  Maaa  Case  was  sub- 
sequently approved  by  the  territorial  court 
In  the  case'  of  Turner  v.  Territory,  15  Okl. 
867.  82  Pac  650. 

Counsel  for  defendant  contend,  however, 
that  the  construction  placed  upon  the  fore- 
going statutory  provision  by  the  territorial 
Supreme  Court  Is  evidently  Incorrect,  both 
from  a  legal  and  grammatical  standpoint. 
In  support  of  this  contention,  counsel  assert 
that  the  clause,  "upon  proof  that  at  the 
time  of  committing  the  act  charged  against 
them  they  were  Incapable  of  knovrlng  its 
wrongfulness,"  only  modifies  that  part  of 
the  section,  "persons  of  unsound  mind,  in- 
cluding persons  temporarily  or  partially  .de- 
prived of  reason,"  and  has  no  relation  what- 
ever to  "lunatics"  or  "Insane  persons."  In 
other  words,  before  a  person  of  "unsound 
mind,"  who  is  "temporarily  or  partially 
deprived  of  reason,"  may  be  acquitted  on  the 
ground  of  such  unsoundness  of  mind  at  the 
time  of  the  commission  of  the  alleged  crime, 
such  person  must  be  Incapable  of  knowing 
the  wrongfulness  of  the  act  at  the  time  of 
its  commission,  but  entirely  otherwise  as  to 
"lunatics"  and  "persons  permanently  insane." 

[(]  Counsel  for  defendant,  therefore,  re- 
quest this  court,  in  construing  the  above 
statutory  provision,  to  apply  a  more  stringent 
rule  of  proof  to  persons  temporarily  insane 
than  to  "lunatics"  or  "persons  permanently 
insane."  This  we  cannot  do.  It  Is  apparent 
to  our  minds  that  the  Legislature  Intended, 
as  it  had  a  right  to,  to  attach  criminal  re- 
sponsibility to  all  persons  who  are  capable 
of  knowing  the  wrongfulness  of  the  act  they 
are  charged  to  have  committed.  The  terms 
"lunatics"  and  "Insane  persons,"  incorpor- 
ated in  the  above  provision,  clearly  refer  to 
those  persons  totally  deprived  of  the  power 
of  reason,  and  who  would  not  under  any  di^ 
cumstances  have  mental  capacity  sufficient 
to  know  the  wrongfulness  of  the  act.  Such 
persons  are  relieved  of  criminal  responsibll- 
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Ity,  and  are  distinguished  from  tbose  of  tem- 
porary or  partial  unsoundness  of  mind  at 
the  time  of  the  commission  of  the  act — that 
Is,  persons  possessing  a  greater  degree  of 
mentality  than  "lunatics"  or  "persons  per' 
manently  insane";  but  certainly  It  cannot 
be  with  reason  contended  that,  the  Legisla- 
ture apprehended  that  there  could  be  prool 
of  a  claEV3  of  "lunatics"  or  "persons  perma- 
nently Insane"  with  sufDcient  power  of  rea- 
soning and  mental  capacity  to  know  the 
wrongfulness  of  the  act  and  yet  be  excusable 
for  its  commission,  while  those  only  tem- 
porarily or  partially  insane  would  be  requir- 
ed to  ofTer  proof  to  raise  a  reasonable  doubt 
of  their  incapability  of  knowing  the  wrong- 
fulness of  the  act  The  Legislature  intend- 
ed to  fix  the  same  standard  as  to  all  persons 
designated  in  the  statute;  otherwise,  great 
confusion  would  arise  in  the  application  of 
the  law  as  to  the  defense  of  Insanity,  result- 
ing in  the  miscarriage  of  Justice,  the  convic- 
tion of  persons  "temporarily  insane"  under 
one  standard,  and  the  acquittal  of  "luna- 
tics" and  "Insane  persons"  under  the  same 
standard.  The  statement  of  this  proposi- 
tion carries  with  it  a  sufficient  denial  of  its 
tenableness. 

In  Alberjy  t.  State,  10  Okl.  Cr.  616,  140 
Pac.  1025,  B2  L.  R.  A.  (N.  S.)  248,  in  constru- 
ing section  2094,  supra,  this  court  held: 

"Under  this  proTlaion,  the  test  of  criminal 
responsibility  for  committing  an  act  which  la 
declared  to  be  a  crime  is  fixed  at  the  point 
where  the  accused  has  mental  capacity  to  dis- 
tinguish between  right  and  wrong,  as  applied 
to  the  particular  act,  and  to  understand  the 
nature  and  consequences  of  such   act." 

Again,  In  the  case  of  Smith  t.  State,  12 
OkL  Or.  SOT,  155  Pac,  699,  this  court  in  an- 
other opinion,  9>eaUng  through  Doyle,  P.  J^ 
held: 

"The  true  test  of  criminal  responsibility, 
where  the  defense  of  insanity  is  interposed, 
is  whether  the  defendant  had  snfBcient  reason  to 
know  right  from  wrong." 

To  the  same  effect  is  the  holding  in  Owen 
T.  State,  13  OkL  Or.  195,  163  Pac.  548. 

These  are  the  later  opinions  of  this  x:ourt 
construing  the  test  of  criminal  responsi- 
bility as  applied  to  all  classes  of  persons  alleg- 
ed to  have  been  insane  at  the  time  of  the  com- 
mission of  the  act  and  if  there  is  any  appar- 
ent conflict  between  these  decisions,  and  the 
earlier  decisions  of  this  court  upon  the  same 
subject,  the  later  opinions  are  controlling, 
and  must  be  held  and  construed  to  overrule 
the  doctrine  announced  or  the  rule  laid 
down  to  the  contrary  if  any,  in  Adair  t. 
State,  6  Okl.  Cr.  284,  118  Pac.  416,  44  L.  B. 
A.  (N.  S.)  119. 

Applying  the  test  formulated  by  the  Legis- 
lature In  section  2094  supra,  to  the  instruc- 
tions given  by  the  trial  court  in  this. case, 
we  find  no  reversible  error.    Nor  was  it  er- 


ror for  the  trial  court  to  refuse  to  give  the 
Instructions  requested,  for  the  reason  'that 
the  law  applicable  to  insanity  was  sufficient- 
ly covered  in  the  instructions  given,  and  the 
Instructions  requested  on  this  subject  con- 
tained Incorrect  statements  of  the  law. 

An  entire  volume  might  be  written  on  the 
law  of  insanity.  Some  states  recognice  and 
apply  the  doctrine  of  "irresistible  Impubje," 
otherwise  sometimes  called  the  "new  rule." 
Other  states  follow  strictly  the  English  or 
old  rule.  The  authorities  on  this  subject, 
therefore,  are  in  irreconcilable  conflict.  If  - 
the  Irresistible  Impulse  doctrine  is  to  apply 
tn  this  state  then  the  Legislature  must 
amend  the  statute.  Until  that  time  penmis 
charged  with  crime,  who  interpose  the  de- 
fense of  Insanity,  must  be  held  criminally 
responsible  for  their  acta  If  at  the  time  of 
their  commission  they  were  capable  of  Imow- 
Ing  the  wrongfulness  of  their  acta  and  to 
understand  the  nature  and  omsequences  of 
them.  A  person  iKWsessing  such  a  degree  of 
mentality  cannot  be  held  exempt  from  crim- 
inal responsibility  in  this  state  merely  be- 
cause of  some  alleged  It-resistible  impulse  on 
bis  part  to  do  the  act. 

The  statute  of  this  state  does  not  recog- 
nize the  doctrine  that  one  may  be  so  pos- 
sessed with  an  uncontrollable  Impulse  as  to 
compel  him  to  do  what  he  knows  to  be  wrong 
and  a  crime,  and  yet  be  relieved  from  all 
criminal  responsibility.  A  condition  might 
be  conceived  of  an  "uncontrollable  Insane 
impulse  sufficient  to  relieve  one  of  criminal 
responsibility  under  our  statute;  but  this 
would  only  arise  when  the  diseased  condi- 
tion of  the  accused's  mind  was  such  as  to 
destroy  the  power  of  the  accused  to  compre- 
hend the  nature  and  consequences  of  the 
particular  act,  and  to  know  that  It  was 
wrong  at  the  time  of  Its  commission. 

[(]  It  is  next  contended  that  counsel  for 
the  state  made  improper  and  prejudicial  re- 
marks during  the  closing  argument.  No  ob- 
jection was  made  to  the  remarks  of  counsel 
at  the  time  the  argument  was  made  nor  did 
counsel  for  defendant  request  the  court  to 
admonish  the  Jury  not  to  consider  the  same. 
In  CoUins  v.  State,  15  Okl.  Or.  96,  175  Pac. 
124,  it  is  held: 

"Where  certain  remarks  of  the  county  attor- 
ney in  argument  to  the  jury  are  not  sacb  as 
are  made  grounds  for  reversal  by  statute,  and 
there  was  no  motion  to  exclude  such  remarks 
from  the  consideration  of  the  Jury,  nor  anr 
ruling  of  the  trial  court  adverse  to  the  defend- 
ant to  which  an  exception  was  saved  at  tfa« 
time,  there  is  no  question  presented  for  this 
court  to  consider." 

See,  also.  Tucker  ▼.  State,  9  Okl.  Cr.  68T, 
132  Pac.  826;  Johnson  v.  State,  6  OkL  Cr. 
13,  113  Pac.  652;  WiUlams  ▼.  State,  4  OkL 
Cr.  523,  114  Paa  1115. 

The  remarks  complained  of  in  this  case 
were  not  such  as  are  made  grounds  for  re- 
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Tersal  by  statute.  We  find  no  question, 
therefore,  presented  under  this  assignment 
of  error  for  the  court  to  consider. 

[3]  It  is  also  contended  that  the  trial  court 
erred  in  permitting  the  brother  of  the  de- 
ceased to  testify  concerning  the  value  of  a 
tract  of  land  located  in  Alaska  in  which  the 
deceased  had  a  one^thirteenth  Interest  at  the 
time  of  the  homicide.  The  gist  of  this  con- 
tention la  that  the  witness  was  permitted  to 
express  a  legal  conclusion  that  the  deceased 
owned  a  one-thirteenth  interest  in  said  al- 
leged estate,  without  any  facts  disclosing 
whether  the  deceased  acquired  this  Interest 
by  devise  or  descent 

We  have  carefully  examined  the  transcript 
of  the  evidence  of  the  witness  John  Boe, 
brother  of  deceased,  relating  to  this  assign- 
ment of  error,  and  we  are  convinced  that 
the  rulings  of  the  trial  court  were  not  prej- 
ndldally  erroneous  to  the  defendant,  when 
considered  -  In  connection  with  the  various 
grounds  of  objection  interposed  to  the  ques- 
tions. This  evidence  was  undoubtedly  ad- 
mitted upon  the  theory  that  it  tended  to 
prove  a  motive  on  the  part  of  the  defendant 
In  killing  the  deceased,  and  as  the  defend- 
ant Interposed  the  defense,  that  she  did  not 
commit  the  crime  this  evidence  was  clear- 
ly admissible  upon  the  theory  that  there  was 
a  motive  on  her  part  for  the  killing.  Coun- 
sel have  cited  no  authorities  in  the  brief 
to  support  the  contention  that  the  admission 
of  this  evidence  was  erroneous.  The  objec- 
tions urged  are  directed  rather  to  the  weight 
of  the  evidence  than  to  Its  admissibility  and 
no  error  is  presented  in  this  assignment  suf- 
ficiently prejudicial  to  authorize  the  reversal 
of  the  Judgment. 

[4]  Another  alleged  ground  of  error,  re- 
lating to  the  refusal  of  the  trial  court  to  ad- 
mit certain  proffered  evidence  by  one  of  the 
witnesses  for  the  defendant,  who  was  a 
trained  nurse  and  had  attended  the  defend- 
ant in  connection  with  a  physician  some  time 
In  the  year  1916,  and  had  attempted  to  call 
one  Charles  Burton,  a  brother  of  the  defend- 
ant, by  telephone  from  Drumright  to  the 
residence  of  the  said  Charles  Burton  at 
Gushing,  Okl.  for  the  purpose  of  Informing 
defendant's  brother  that  she  (witness)  l>e- 
lleved  the  defendant  to  be  insane  at  that 
time  and  should  be  placed  in  an  asylum,  is 
urged  as  a  ground  for  reversal. 

This  evidence  was  proi>erly  ezdnded.   The 


witness,  after  having  detailed  certain,  acts 
and  conduct  of  the  defendant  vritnessed  by 
her  when  nursing  the  defendant  In  1015,  was 
permitted  to  express  the  opinion  that  at  that 
time  the  defendant  was  insane.  The  fact,  if 
true,  that  said  witness  attempted  to  call  up 
the  brother  of  the  defendant  and  inform  Wm 
of  her  opinion  that  the  defendant  was  insane 
was  ImmateriaL  She  was  permitted  to  ex- 
press such  an  opinion  to  the  Jury,  and  no 
effort  was  made  to  show  that  the  witness 
at  any  time  had  made  any  statement  to  any 
other  persons  outside  of  court  contrary  to  the 
opinion' expressed  In  court  and  until  such  an 
attempt  had  been  made  on  the  part  of  the 
state  the  evidence  offered  was  wholly  Im- 
material. 

Certain  other  alleged  errors  are  presented 
for  our  consideration,  but  are  not  supported 
In  the  briefs  filed  by  counsel  representing 
defendant  by  the  citation  of  anthorltles,  and 
apparently  are  not  considered  as  sofficlent 
grounds  to  authorize  a  reversal  of  this  Judg- 
ment. A  careful  examination  of  the  record 
In  connection  with  these  additional  assign- 
ments of  error  convinces  this  court  that  such 
alleged  errors  are  merely  technical,  and  with- 
out substantial  merit,  and  were  not  suCh  as 
to  deprive  the  defendant  of  any  substantial 
right  to  her  prejudice. 

Counsel  representing  the  defendant  in  this 
court  has  filed  two  able  and  lengthy  briefs, 
fully  covering  the  assignments  of  error  chief- 
ly relied  upon  for  a  reversal  of  this  Judg- 
ment. In  addition  to  the  briefs  filed  an  ex- 
tended, careful,  and  efficient  oral  argument 
was  presented.  The  defendant  was  ably 
represented  In  the  trial  conrt,  and  her  rights 
fully  protected  In  every  respect  throughout 
the  trial  and  in  this  oonrt.  However,  after 
a  careful  consideration  of  the  entire  record, 
this  court  is  clearly  convinced  that  the  de- 
fendant had  a  fair  and  impartial  trial,  and 
that  her  conviction  is  sustained  by  the  evi- 
dence and  the  law. 

It  is  therefore  ordered  and  adjudged  that 
the  Judgment  of  the  district  court  of  Pawnee 
county,  that  the  defendant  Is  guilty  of  the 
crime  of  murder  and  assessing  the  punish- 
ment at  Imprisonment  in  the  state  peniten- 
tiary for  life,  be  and  the  same  la  hereby  af- 
Grmed. 


DOYI/B,  P.  J, 
car. 


and  ABMSTBONO,  J„  con- 
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TAYLOR  M  al.  v. 


TRIPP  et  ■!. 


(Supreme  Court  of  Oregon.     Sept  28,  1920.) 

t.  Logs  Md  logging  <s=92 1  —  Agreemeot  to 
furnish  logs  and  advance  money  held  Indi- 
visible. 

An  agreement  by  defendants  to  famish  logs 
for  the  operation  of  plaintiffs'  sawmill  and  to 
advance  the  money  necessary  therefor  in  re- 
turn for  the  ties  cut  from  the  logs  at  a  stated 
price,  and  which  gave  defendants  a  lien  on  the 
mill  ahd  the  side  lumber,  was  IndiTisible  so 
that  defendants'  breach  of  its  contract  to  fur- 
nish the  logs  terminated  the  entire  contract. 

2.  Logs  and  logging  €=>2I— EvIdMoe  held  to 
show  breach  of  contract  to  furnish  logs. 

Evidence  that  during  the  period  of  high 
water,  defendants  furnished  less  than  half  the 
quantity  of  logs  they  agreed  to  furnish  daily 
tor  a  year  held  to  support  the  trial  court's  find- 
ing that  defendants  breached  the  contract 

3.  Logs  and  logging  «s»32— Right  to  Hen  un- 
der eontraot  lost  by  hreaeh. 

A  lien  which  is  created  only  by  the  terms 
of  a  contract  for  furnishing  logs  and  advandsg 
money  to  plaintiffs  does  not  exist  independent 
of  the  contract,  and  is  lost  by  defendants' 
breach  of  its  promise  to  furnish  the  logs. 

4.  Contracts  ^=3274— Party  can  treat  contract 
as  terminated  by  breach  and  recover  profits. 

Though  a  party  cannot  rescind  a  contract 
and  thereafter  recover  damages  for  its  breach, 
he  can  elect  to  treat  a  breach  by  the  opposite 
party  as  terminating  the  contract  and  there- 
after recover  the  loss  he  sustained  by  reason 
of  the  other  party's  failure  to  perform  his 
agreement 

Department  2. 

Appeal  from  Circuit  Coart,  Lane  County; 
O.  F.  Skipwwtb,  Judge. 

Action  by  W.  D.  Taylor  and  anotber,  part- 
ners as  Taylor  8c  Whisman,  against  F.  A. 
Tripp  and  anotber,  partners  under  the  name 
of  the  Trlpp-Powell  Lumber  Company.  Judg- 
ment for  plaintiffs,  and  defendants  appeal 
Affirmed. 

On  October  26,  1917,  the  plaintiffs  were  tbe 
owners  of  a  sawmill  on  Poodle  creek,  near 
NoO,  In  Lane  county.  They  were  experienced 
In  that  line  of  business,  but  were  without 
money  to  purchase  sawlogs  or  operate  tbe 
mill.  Tbe  defendants  were  In  the  timber 
and  tie  business,  but  were  not  engaged  in  ^e 
manufacture  of  lumber.  They  had  sufficient 
funds  to  supply  tbe  mill  with  logs  and  to 
finance  its  operation.  Under  these  conditions, 
on  that  date  tbe  plaintiffs  and  tbe  defendants 
entered  into  a^ written  contract  by  which  the 
latter  agreed  to  suj^Iy  sufficient  logs  and 
timber  to  keep  tbe  plaintiffs'  mill  running 
at  its  full  capacity,  estimated  at  about  20,(X)0 
feet  a  day,  and  to  make  delivery  into  tbe 
mlllpond  at  a  cost  not  to  exceed  $6  p^  thou- 
sand feet. 


The  plaintiffs  agreed  to  manufacture  the 
timber  into  railroad  ties  and  lumber.  That 
portion  thereof  which  was  not  suitable  for 
ties  was  to  be  made  into  side  lumber.  Tbe 
ties  were  to  be  tbe  property  of  the  defend- 
ants, for  which  ttaey  were  to  pay  tbe  plaintiffs 
$8  per  thousand  feet,  less  tbe  actual  cost  of 
logging  and  stumpage,  which  was  not  to  ex- 
ceed $5  per  thousand  feet  The  side  lumber 
was  to  belong  to  the  plaintiffs.  The  defend- 
ants agreed  to  pay  for  tbe  logging  and  stump- 
age,  and  to  advance  to  tbe  plaintiffs  tbe  mon- 
ey necessary  for  sawiQg  and  manufacturing 
tbe  ties  and  lumber.  Such  advances  were 
to  be  charged  against  tbe  $8  per  thousand 
feet,  and  if  tbe  expenses  of  operating  tbe 
mill  should  exceed  tbe  amount  to  be  paid  to 
the  plaintiffs,  the  defendants  were  to  make 
further  advances  of  amounts  equal  to  50  per 
cent,  of  tbe  market  value  of  the  side  lumber 
in  tbe  yard.  Monthly  settlements  were  to  be 
made.    Tbe  contract  also  provided: 

"It  is  further  mutually  agreed  by  and  be- 
tween the  parties  hereto  that  breakages, 
strikes,  unavoidable  accidents,  shortage  of 
water  for  driving  purposes,  and  anything  hap- 
pening beyond  the  control  of  either  of  the 
parties  to  this  contract,  shall  operate  as  a 
suspension  of  the  strict  compliance  with  the 
terms  of  this  contract  during  the  time  that  the 
operations  are  necessarily  dosed  by  reason  of 
such  unavoidable  cessatiob  of  operations." 

A  lien  upon  the  sawmill  and  the  side  lum- 
ber was  created  in  favor  of  tbe  defendants 
for  the  faithful  performance  of  the  contract 
on  the  part  of  the  plaintiffs,  for  moneys  that 
might  be  advanced.  Active  iterations  were 
to  commence  on  or  before  November  10,  1917, 
and  the  contract  was  to  remain  in  force  for 
tbe  period  of  one  year.  On  November  26  the 
parties  executed  a  supplemental  agre^nent 
which  is  not  material  to  this  decision. 

The  plaintiffs'  testimony  tends  to  show  that 
the  plaintiffs  had  the  mill  ready  for  opera- 
tion about  November  15.  The  first  logs  were 
delivered  about  December  7,  and  the  mUl 
was  started  on  the  following  day. 

For  cause  of  action  it  Is  allied  "tbat  tbe 
plaintiffs  faithfully  performed  the  agree- 
ments on  their  part  agreed  to  be  performed, 
and  entered  into  the  operation  of  said  saw- 
mill ux)on  the  logs  furnished  by  tbe  def»id- 
ants,  as  soon  as  tbe  defendants  began  to 
furnish  logs  in  sufficient  quantity  to  per- 
mit the  operation  of  such  sawmill;"  that 
the  defendants  wrongfully  refused  and  neg- 
lected to  comply  with  their  contract;  that 
they  have  furnished  not  to  exceed  7(M>,000 
feet  of  sawlogs,  and  not  any  more  timb«' 
than  was  required  to  run  the  mill  35  days 
at  full  capacity;  that  about  Mardi  1,  1918^ 
the  defendants  ceased  to  furnish  any  logs; 
that  by  reason  thereof  the  plaintiffs  were 
compelled  to  shut  down  tbe  mlU;  that  be- 
cause of  the  breach  of  tbe  contract  by  the 
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defendants  the  plalntHFs  were  able  to  oi)erate  |  By  order  of  ttae  conrt  the  two  cases  were 
the  mill  only  about  50  days;  that  the  defend-  consolidated  and  tried  in  equity.  To  ascer- 
ants  wholly  abandoned  any  attempt  to  per-  tain  the  amount  of  plaintitts'  damages,  a  Jury 
form  the  contract;  that  the  plaintiffs  thereby  was  called,  which  found  damages  for  the 
have  been  deprived  of  the  use  and  operation '  plaintiffs  In   the  sum  of  $500.     The  court 


of  the  mill  and  of  the  profits  to  be  made  under 
the  contract;  and  that  if  the  defendants  had 
fulfilled  their  part,  the  plaintiffs  would  have 
been  able  to  saw  and  make  into  lumber  more 
than  4,000,000  feet  of  timljer,  for  which  they 
would  have  received  $3  per  thousand  feet 
and  the  side  lumber,  from  all  of  which  they 
would  have  made  a  profit  of  $9,833.83,  for 
which  amount  they  ask  judgment 

Prior  to  March  31,  1918,  the  defendants  had 
paid  out  kai  advanced  to  the  plaintiffs  under 
the  contract  $7,051.88,  at  which  time  the 
amount  due  for  the  sawing  was  only  $4,491.- 
16,  leaving  an  excess  of  $2,560.72.  Concur- 
rent with  the  filing  of  the  complaint  in  plain- 
tiffs' action,  the  defendants  brought  a  sepa- 
rate suit  against  them  for  the  balance  of  such 
advances.  In  which  they  prayed  for  a  lien 
upon  the  sawmill  and  side  lumber  to  secure 
payment  of  the  same,  and  for  a  decree  of  sale. 

In  the  acticm  the  defendants  deny  damages, 
admit  the  execution  of  the  contract,  and 
claim  to  have  made  delivery  of  about  800,000 
feet  of  logs  and  to  have  paid  the  plaintiffs 
for  the  sawing  of  740,455  feet  They  allege 
that  the  mill  was  oat  of  repair  and  was  not 
ready  for  operation  until  December  1,  1917. 
They  rely  upon  the  clause  of  the  contract 
above  quoted,  as  to  breakages,  strikes,  short- 
age of  water,  and  "anything  happening  be- 
yond the  control  of  either  of  the  parties." 
They  allege  that  Poodle  creek  is  a  very  small 
stream,  and  had  not  a  sufficient  flow  of  water 
for  the  driving  of  logs;  that  when  it  appear- 
ed that  the  sawmUl  would  not  be  ready  and 
there  was  a  shortage  of  water,  the  plaintiffs 
"waived  and  modified  the  provision  of  the 
said  contract  that  these  defendants  ahonld 
deliver  Into  the  said  mlllpond  of  said  saw- 
mill the  amount  of  sawlogs  per  day  speci- 
fied"; and  that,  pursuant  to  such  waiver,  the 
defendants  delivered  about  800,000  feet  of 
logs,  350,000  feet  of  whi<^  were  hauled  by 
horses,  and  450,000  floated  on  the  waters  of 
the  creek.  The  defendants  claim  to  have  about 
600,000  feet  ready  for  delivery,  and  that  they 
actually  delivered  to  the  plaintiffs  60,000  feet 
which  the  latter  refused  to  saw.  They  further 
allege  that,  owing  to  the  demand  of  the  United 
States  for  men  In  the  army  and  navy,  they 
were  nnable  to  procure  labor,  a  matter  over 
wbidi  they  had  no  control;  and  that  under 
the  contract  as  modified  the  plaintiffs  agreed 
to  accept  such  logs  as  the  defendants  could 
deliver,  as  full  performance  of  the  contract 
In  regard  to  quantity.  By  way  of  equitable 
relief  in  the  action,  the  defendants  pleaded 
the  advances  made  on  the  C(»itract,  and  ask 
that  the  action  be  abated,  and  that  they  have 
a  decree  for  the  balance  of  the  amount  ad- 
vanced. 


rendered  Judgment  for  this  amount  refused 
to  foreclose  the  defendants'  lien,  and  dismiss- 
ed their  suit  and  the  counterclaim  In  this 
action,  upon  the  ground  that  they  had  violat- 
ed the  contract  The  defendants  appeal,  con- 
tending that  the  provision  of  the  contract 
relating  to  the  lien  for  advances  is  an  inde- 
pendent covenant ;  that  the  lien  should  have 
been  foreclosed;  that  on  March  81,  1918,  ttie 
plaintiffs  repudiated  and  terminated  the  con- 
tract, by  refusing  to  saw  the  60,000  feet  of 
logs  in  the  pond;  that  by  reason  thereof  they 
were  not  entitled  to  any  damages;  that  the 
evidence  showed  a  waiver  of  the  terms  of  the 
contract  as  to  the  delivery  of  the  logs;  and 
"that  the  evidence  of  the  whole  case  showed 
that  the  plaintiffs  were  not  entitled  to  any 
damages." 

H.  E.  Slattery,  of  E^ugene  (A.  0.  Woodcock, 
of  Eugene,  on  the  brief),  for  appellants. 

O.  H.  Foster  and  C.  A.  Hardy,  both  of 
Engene,  for  respondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above).  [1]  As  we  analyze  the  contract,  it 
was  not  divisible,  and  there  were  no  Inde- 
pendent covenants.  It  was  complete  within 
itself,  executed  at  one  time  by  certain  parties, 
concerning  the  one  subject-matter.  The  de- 
fendants were  to  furnish  the  sawlogs  and 
advance  the  money.  The  plaintiffs  were  to 
manufacture  the  logs  into  ties  and  side  lum- 
ber. There  was  a  stipulated  price  for  the 
cost  of  both  the  logs  and  the  lumber.  In  the 
very  nature  of  things,  the  mill  could  not  be 
oi)erated  without  sawlogs  or  money.  The 
agreement  of  the  defendants  to  advance  the  ' 
money  for  operating  expenses  was  a  primary 
consideration  which  entered  into  and  was- a 
part  of  the  contract 

[2]  The  circuit  court  found  that  the  defend- 
ants violated  the  contract  in  their  refusal, 
and  neglect  to  deliver  logs.  It  was  agreed 
that  the  mill  had  a  capacity  ot  20,000  feet 
per  day.  Up  to  March  31,  1918,  not  more 
than  750,000  feet  of  logs  were  delivered.  It 
is  a  matter  of  common  knowledge  that  in 
that  section  of  the  state  the  high-water 
period  is  during  the  winter  months.  If  the 
logs  were  to  be  delivered  by  way  of  Poodle 
creek,  it  would  have  to  be  during  that  season. 
But  the  fact  remains  that  the  specified 
amount  of  timber  was  not  delivered;  that  it 
was  not  ready  for  delivery;  that  up  to  Mardi 
31,  1918,  under  its  normal  capacity,  the  mill 
could  have  cat  about  1,500,000  feet  of  lumber, 
bat  that  no  more  than  750,000  feet  of  logs 
were  delivered. 

We  have  carefully  read  the  voluminous 
record  in  this  case,  and  agree  with  the  trial 
court  t^t  the  contract  was  not  modified,  that 
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It  was  breached  by  the  defendants,  and  that 
their  failure  to  perform  was  not  due  to  any 
of  the  exceptions  specified  in.  the  contract 

[3]  The  right  of  the  defendants  to  enforce 
the  lien  is  not  Independent.  It  arises  from 
the  provisions  of  the  written  contract  On 
principle,  the  case  of  Burkhart  v.  Hart,  36  Or. 
586,  689,  60  Pac.  205,  206,  is  in  point  here. 
It  was  there  held  that: 

"The  modern  doctrine  is  that  a  contract 
should  be  construed  according  to  th'e  meaning 
and  intention  of  the  parties." 

Quoting  with  approval  from  Clark  on  Con- 
tracts, C56,  the  opinion  goes  on  to  say: 

"It  is  sufficient  to  say  that,  'In  the  absence 
of  very  dear  Indicfttions  to  the  contrary, 
promises,  each  of  which  forms  the  whole  con- 
sideration for  the  other,  will  not  be  held  to 
be  independent  of  one  another,  and  a  failure 
of  one  party  to  perform  on  liis  part  will,  ex- 
cuse the  other  from  liability  to  perform.'" 

The  lien  here  In  qneetion  is  founded  upon 
the  contract,  and  does  not  exist  as  a  matter 
of  right.  Since  they  breached  the  contract, 
the  defendants  cannot  assert  and  enforce  a 
lien  nnder  it  terms  and  provlsiona 

[4]  Counsel  for  the  defendants  cite  author- 
ities to  the  effect  that  a  party  cannot  rescind 
a  contract  and  then  recover  damages  for  its 
breach.  That  Is  the  law.  But  it  is  not  the 
ground  tpon  which  the  plaintiffs'  cause  of 
action  was  founded.  Where  one  party  to  a 
contract  breaches  it,  the  other  has  the  option 
of  treating  it  as  broken,  and  recovering  as 
damages  the  profits  which  he  would  have 
realized  if  it  had  been  fully  performed.  Le- 
gally speaking,  that  Is  not  a  rescission,  but 
constitutes  an  acceptance  of  the  situation 
brought  about  by  tbe  party  who  broke  the 
contract  Here  the  plaintiffs  allege  that  in 
good  fUtta  they  k^t  and  performed  their 
part  of  the  contract,  and  the  evidence  is  con- 
dusive  that  they  were  ready  to,  and  did, 
saw  all  of  the  logs  furnished,  and  as  fast  as 
they  were  delivered.  They  vigorously  pro- 
tested against  the  shortage  of  logs  until 
March  31,  1918,  when  they  were  forced  finally 
to  close  the  mill  for  want  of  logs.    The  con- 


tract was  definite  and  certain,  calling  for  the 
delivery  of  20,000  feet  of  lumber  per  day  for 
the  period  of  one  year.  The  facts  show  that 
an  average  of  only  7,000  feet  per  day  was  de- 
livered during  the  time  the  mill  was  operated, 
and  no  valid  excuse  is  shown  for  the  short- 
age. 

The  rule  is  tbns  laid  down  in  Longfellow 
V.  Huffman,  49  Or.  486,  491,  90  Pac  907, 
909: 

"  'It  is  well  settled,'  says  the  Supreme  Court 
of  Illinois,  that,  where  one  party  repudiates 
the  contract  and  refuses  longer  to  be  bound 
by  it,  the  injured  party  has  an  election  to 
pursue  either  of  three  remedies;  He  may  treat 
the  contract  as  rescinded,  and  recover  npon 
quantum  meruit  so  far  as  he  has  performed; 
or  he  may  keep  the  contract  alive  for  the  ben- 
efit of  both  parties,  being  at  all  times  himself 
ready  and  able  to  perform,  and  at  the  end 
of  the  time  specified  in  the  contract  for  per- 
formance sue  and  recover,  nnder  the  contract; 
or  he  may  treat  the  repudiation  as  putting  an 
end  to  the  contract  for  all  purposes  of  per- 
formance, and  sue  for  the  profits  he  would  have 
realized  if  he  had  not  been  prevented  from 
performing.  In  the  latter  case  the  contract 
would  be  continued  in  force  for  that  purpose. 
Where,  however,  the  injured  party  elects  to 
keep  the  contract  in  force  tor  the  purpose  of 
recovering  future  profits,  treating  the  contract 
as  repudiated  by  the  other  party,  in  order  to 
such  recovery,  the  plaintiff  must  allege  and 
prove  performance  npon  his  part,  or  a  legal 
excuse  for  nonperformance.'  Lake  Shore  & 
M.  8.  By.  Co.  V.  Richards,  162  BL  80.  38  M. 
B.  777,  80  L.  R.  A.  83." 

In  the  Instant  case  the  plaintiffs  have  dect- 
ed  to  treat  the  breach  by  the  defendants  as 
an  end  to  the  contract,  and  have  brought 
their  action  for  profits  whl<di  should  have 
accrued  at  the  time  of  the  breach.  The  testi- 
mony Is  conclusive,  and  supports  the  finding 
of  the  circuit  court  that  the  plaintiffs  were 
damaged  in  the  sum  of  $500.  The  defendants' 
legal  contentions  are  sound,  but  tliey  are  not 
sustained  by  the  facts. 

The  judgment  is  affirmed. 

McBRIDB,  O.  J.,  and  BBAN  and  BEN* 
NEZIT,  J3.,  oonenr. 
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(Criminal  Court  of  Appeals  of  Oklahoma. 
Sept.  11,  1920.) 

(SyUaiM  hv  M«  OourU) 

1.  Criminal  law  «=>8I4(3)— Refutal  of  roqnoot- 
od  iMtraetloaa  aot  based  on  the  evidenoo  not 
orror. 

Instructions  requested  must  be  based  upon 
the  evidence;  and,  where  the  evidence  does 
not  sustain  the  request,  there  is  no  error  In  re- 
fosing  to  five  the  instruction. 

2.  Criminal  law  «=3742(2),  780(2)— On  oon- 
fllotlng  evidence  as  to  whether  witness  was 
an  aocomplloe,  court  may  oharge  on  ao- 
oompllces;  and  leave  conflict  la  evidence  to 
Jury. 

Where  the  evidence  is  conflicting  as  to 
whether  a  certain  witness  is  an  accomplice,  It 
is  proper  for  the  court  to  instruct  the  jury  on 
the  law  of  accomplices,  and  leave  the  question 
of  whether  or  not  the  witxieaa  i«  an  accomplice 
for  the  decision  of  the  jury  as  a  matter  of  fact, 

S.  Criminal  law  «=>S07( I)— Requested  Instruc- 
tion as  to  oorroboratlon  of  aoeomplloe  testi- 
mony held  properly  refused,  as  not  stating 
the  law. 
A  requested  instruction,  in  substance  to  the 
effect  that  if  the  jury  believes  any  witness  has 
been  promised  immvmity,  or  entertains  the  hope 
of   immunity,    from    any   prosecution    pending 
•gainst  him  for  some  other  offense  than  that 
upon  which   the  defendant  is  being  tried,'  he 
stands  in  the  relation  of  an  accomplice  to  the 
defendant,  and  that  the  testimony  of  such  a 
witness  should  be  corroborated  in  the  manner 
required  of  accomplices,  is  properly  refused. 

4.  Criminal  law  «=9338  (8)— Evidenoo  bearing 
an  oredlblllty  of  witness  Is  admissible. 

As  the  jury  is  the  exclusive  judge  of  the 
weight  of  the  evidence  and  of  the  credibility  of 
each  and  every  witness,  anytliing  that  properly 
tends  to  cast  light  upon  the  credit  to  be  given 
to  a  witness  is  a  matter  that  should  be  per- 
mitted to  go  before  the  Jury  for  its  considera- 
tion. 

5.  Statute  forbidding  reversal  exespt  for  aub^ 
stantlal  and  prejudicial  error. 

By  express  statutory  enactment,  this  conrt 
is  precluded  from  reversing  a  judgment  of  con- 
viction because  of  the  exclusion  of  evidence 
properly  tendered,  unless  after  an  examination 
of  the  entire  record  it  is  apparent  to  this  court 
that  the  exdnsion  of  such  evidepce  probably 
resulted  in  a  miscarriage  of  justice,  or  deprived 
the  defendant  of  some  constitntional  or  statu- 
tory right  to  his  prejudice. 

6.  Criminal  law  «=>II84— Sentenoe  modified  by 
the  Criminal  Court  of  Appeals,  as  permitted 
by  statute. 

The  Legislature  has  seen  fit  to  vest  in  this 
conrt  power  and  authority  to  modify  a  judg- 
ment of  conviction  where  the  ends  of  justice 
seem  to  require  it.  For  reasons  given  why  the 
judgment  of  conviction  should  be  modified  in 
this  case,  see  body  of  opiniMi. 


from    County    Court,    OkIalu>ina 
County;  W.  R.  Taylor,  Judge. 

John  Wiley  was  ccmvlcted  of  maintaining 
a  public  nuisance,  and  be  appeals.  Modified 
and  afllrraed. 

Giddings  &  Oiddings,  of  Oklahoma  City, 
for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  O.  HaU, 
As8t  Atty.  Gen.,  for  the  State. 

MATSON,  J.  John  Wiley  was  convicted 
at  the  May  term,  191S,  In  the  county  court  of 
Oklahoma  county,  of  the  crime  of  maintain- 
ing a  public  nuisance  in  a  room  and  building 
at  501  North  Hudson  street,  Oklahoma  City, 
Okl.,  in  which  said  room  certain  spirituous, 
vinons,  fermented,  and  malt  liquors,  to  wit, 
whisky,  alcohol,  and  Jamaica  ginger,  were 
possessed  and  kept  by  the  said  John  Wiley 
for  the  purpose  of  sale,  etc.,  and  at  whldi 
said  place  numerous  persona  resorted  and 
congregated  for  the  purpose  of  drinking  said 
Intoxicating  liquors,  and  did  drink  the  same 
on  said  premises  during  a  period  of  time  con- 
tinuously from  the  Ist  day  of  July,  1017,  up 
to  and  including  the  22d  day  of  October, 
1917.  A  trial  by  Jury  resulted  in  a  verdict 
of  guilty,  and  the  punishment  assessed  at 
a  fine  of  $500  and  imprisonment  la  the  county 
Jail  for  a  period  of  six  montlis.  The  conrt, 
after  overruling  the  motion  for  a  new  trial, 
pronounced  Judgment  of  conviction  against 
defendant  in  accordance  with,  the  verdict 
rendered. 

Boy  Cogswell,  a  witness  for  the  state,  tes- 
tified in  substance  as  follows:  That  he  was 
a  plain  clothes  man  on  the  Oklahoma  City 
police  force;  was  acquainted  with  the  de- 
fendant, and  also  acquainted  with  the  prem- 
ises known  as  601  North  Hudson  street,  Okla- 
homa City.  That  he  had  visited  said  prem- 
ises about  three  times  between  the  1st  day  of 
July,  1917,  and  the  22d  of  October,  said  year.' 
That  the  defendant  was  keeping  a  drug  store 
on  said  premises.  That  the  first  trip  witness 
made  to  the  premises,  Capt  Slayton  and  John 
Heep  of  the  police  force  accompanied  wit- 
ness. That  there  were  two  or  three  persons 
In  the  drug  store  at  the  time,  one  of  whom 
was  Doc.  Holman.  That  the  defendant  was 
also  there.  That  when  the  officers  went  in 
the  building.  Doc.  Holman  ran  out  of  the 
door  and  up  the  street.  Witness  does  not 
remember  If  they  found  anything  inside  the 
building  at  that  time.  On  the  second  visit, 
witness  found  a  half  pint  bottle  of  whisky 
In  the  back  part  of  the  prescription  case,  and 
a  pint  bottle  was  also  found  behind  some 
botties  on  a  shelf  in  the  back  part  of  the 
room.  John  Heep  was  with  witness  on  this 
visit  That  Heep  found  the  bottle  behind 
the  prescription  case,  and  witness  found  the 
bottle  along  the  north  wall  in  the  back  of 
the  drug  store  behind  some  large  bottles  on 
the  shelf.    These  bottles  of  whisky  were  Iden- 
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tlfled  and  introduced  in  eridence.  The  third 
visit  witneus  made  to  the  premises  he  found 
Mr.  Wiley  back  of  the  prescription  case  and 
three  other  men  back  there  drinking,  and  a 
whisky  glass  and  a  quart  bottle  were  sitting 
on  the  back  of  the  prescription  case.  That 
the  men  were  drinking.  Witness  also  testified 
that  he  lived  about  100  feet  west  of  the  prem- 
ises of  the  defendant,  across  the  street  from 
the  same,  and  was  acquainted  with  the  gen- 
eral reputation  of  the  place  in  that  neigh- 
borhood between  the  1st  of  July,  1917,  and 
the  22d  of  October,  said  year,  as  to  its  being 
a  place  where  alcohol,  whisky,  and  Jamaica 
ginger  were  kept  for  sale,  and  where  people 
congregated  and  resorted  for  the  purpose  of 
drinking  Intoxicating  liquors,  and  that  said 
place  had  a  bad  reputation  in  that  respect. 

John  Heep,  on  behalf  of  the  state,  testified 
in  substance,  as  follows:  That  he  was  a 
police  oflBcer  of  the  Oklahoma  City  Police 
Department,  was  acquainted  with  the  place 
at  501  North  Hudson  street.  That  said  place 
was  owned  and  kept  by  the  defendant,  John 
Wiley,  between  the  1st  of  July  and  the  22d 
of  October,  1917,  that  witness  was  at  said 
place  twice  during  said  time.  That  on  the 
first  visit  there  a  man  by  the  name  of  Hol- 
man  ran  out  of  the  place  and  threw  two  bot- 
tles of  whisky  out  on  the  sidewalk  and  broke 
them.  That  an  another  occasion  witness 
went  there  with  Mr.  Cogswell,  and  two  bo^ 
ties  of  whisky  were  found  in  the  place;  one 
was  found  In  a  little  drawer  by  the  prescrip- 
tion case,  and  the  other  was  sitting  on  a 
shelf  back  of  some  bottles.  Witness  testified 
that  he  was  not  acquainted  with  the  gen- 
eral reputation  of  the  place. 

H.  y.  Owens,  on  l>ehalf  of  the  state,  tes- 
tified, in  substance,  that  he  was  an  automo- 
bile salesman  for  the  Chalmers  cars ;  that  he 
had  been  in  said  business  about  two  months; 
that  prior  to  that  time  he  had  run  a  trans- 
fer business,  and  had  also  railroaded  some; 
that  he  was  acquainted  with  the  defendant, 
John  Wiley,  and  had  visited  his  place  at  501 
North  Hudson  between  the  1st  of  July  and 
October  22,  1917,  probably  as  many  as  a  doz- 
en times;  had  bought  intoxicating  liquor 
from  defendant  during  that  time  two  or 
three  times;  that  he  bought  whisky,  general- 
ly bought  a  couple  of  drinks  at  a  time;  that 
he  had  also  bought  Intoxicating  liquor  from 
a  fellow  whose  nickname  was  "Skeet,"  who 
worked  at  said  place ;  that  he  bought  whisky, 
alcohol,  and  Jamaica  ginger  from  Skeet;  that 
he  bought  the  Jamaica  ginger  at  the  soda 
I'ountain,  and  the  whisky  behind  the  prescrip- 
tion case  at  the  west  end  of  the  building. 
Witness  also  testified  that  he  was  acquainted 
with  the  general  reputation  of  the  place  as 
to  being  a  place  where  Intoxicating  liquors 
were  kept  for  sale,  and  that  said  reputation 
was  bad.  Witness  also  testified  he  had  been 
convicted  of  a  violation  of  the  prohibitory 
liquor  laws.  On  cross-examination,  witness 
testified  that  he  had  been  convicted  of  boot- 


legging three  times,  that  is,  for  unlawful  pos- 
session of  whisky  ;  that  no  cases  were  pending 
against  him  at  this  time;  that  he  was  ar- 
rested with  one  Paul  Atkins  (sometimes  call- 
ed "Skeet")  when  Skeet  hauled  a  grip  fuU 
of  whisky  In  witness'  automobile,  but  that  no 
criminal  charge  was  filed  against  him;  that 
he  knew  Atkins  was  selling  whisky  in  de- 
fendant's place  of  business,  and  knew  that 
before  he  and  Atkins  were  arrested  for  haul- 
ing whisky  in  the  car. 

Paul  Atkins,  a  witness  on  behalf  of  the 
state,  testified,  in  substance,  as  follows:  That 
be  lived  in  Oklahoma  City,  and  was  working 
for  the  Flsk  Rubber  Company,  and  had  been 
working  for  said  company  about  6  months 
prior  to  that  time.  He  had  worked  for  de- 
fendant, Jolin  Wiley,  In  his  drug  store  at  501 
North  Hudson  as  a  clerk,  t)egan  working 
there  a  week  or  so  before  September,  1917: 
that  he  quit  working  there  in  the  latter  part 
of  October;  that  Wiley  was  the  owner  of 
the  drug  store,  and  hired  the  witness;  that 
witness  had  seen  Intoxicating  liquor  around 
the  drug  store,  and  had  sold  the  same  during 
the  time  he  clerked  there ;  that  he  could  not 
call  the  names  of  all  to  whom  he  bad  sold 
whisky.  When  he  received  money  from  the 
sale  of  whisky,  he  registered  it  in  the  cash 
register;  that  Mr.  Wiley  furnished  the  whis- 
ky; that  he  had  seen  Wiley  aeii  whisky  In 
there  on  numerous  occasions;  that  witness 
had  also  sold  alcohol  and  Jamaica  ginger: 
that  witness  was  not  there  when  Heep  and 
Cogswell  raided  the  place.  On  cross-exam- 
ination, witnees  testified  that  he  had  been 
convicted  and  paid  a  fine  for  drunkenness. 
Witness  denied  that  Mrs.  Wiley  had  fired  him 
for  selling  whisky  In  the  drug  store,  or  had 
told  him  to  get  out  of  the  stor*.  Witness  tes- 
tified that  he  and  Vlck  Owens  had  been  ar- 
rested for  transporting  whisky  in  a  suit  case: 
that  John  Heep  and  Roy  Cogswell  were  two 
of  the  officers  that  arrested  them ;  that  the.v 
filed  a  charge  against  witness  for  that  of- 
fense; and  in  this  connection  the  following 
proceedings  were  had: 

"Q.  What  was  that  for— did  you  ever  pat 
of  a  bond  in  that  case? 

"By  Mr.  Callihan:  Objected  to,  not  proper 
impeaching  question.  The  only  question  be 
could  be  asked  is  if  he  has  ever  been  convicted; 
the  fact  that  he  was  arrested  is  no  evidence  of 
guilt. 

"By  the  Court:   The  court  understands  that 

"Mr.  Callihan:  I  move  to  strike  the  qnct- 
tlon  and  answer  with  reference  to  ever  being 
arrested  in  the  county  court 

"By  the  Court:   Sustained. 

"Q.  What  has  become  of  that  transportiiis 
charge  in  the  county  court? 

"Bf.  Mr.  Callihan:  Objected  to  .as  not  a  prop- 
er impeaching  question. 

"Q.  You  were  arrested  for  transporting  !a 
October:  has  that  case  ever  been  tried  yet? 

"By  Mr.  Callihan:  Objected  to  as  incompe- 
tent. Irrelevant,  and  immaterial. 

"By  the  Court:    Sustained. 

"By  Mr.  Giddings:    Exception. 
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"By  Mr.  Oiddingi:  We  offer  to  prove  tbat  the 
witness  Atkins  has  a  case  pending  against  him 
in  this  court,  for  unlawful  transportation  of  liq- 
uor, and  that  it  has  been  pending  since  October 
17th  and  has  never  been  tried  as  indicating  ei- 
ther a  promise  of  immunity  on  the  part  of  the 
prosecution  or  a  hope  of  Immunity  on  the  part 
of  the  witness.  The  evidence  being  admissible, 
the  weight  of  it  is  entitled  to  the  consideration 
of  the  jury. 

"By  the  Court:    Overruled. 

"By  Mr.  Oiddings:    Exception." 

On  behalf  of  the  defendant,  Alonzo  Barton 
testified  substantially  as  follows:  That  he 
was  manager  of  the  NUes-Mosler  Cigar  Com- 
pany, and  had  been  In  that  business  a  little 
over  two  years,  and  knew  defendant,  John 
Wiley,  and  visited  hla  place  at  601  North 
Hudson  about  once  a  week  for  0ie  purpose 
of  selling  cigars;  that  witness  never  saw  any 
liquor  in  there,  or,  never  saw  anything  to 
Indicate  while  be  was  there  that  liquor  was 
sold  in  said  place. 

William  B.  Humphrey,  on  behalf  of  the 
defendant,  testified  substantially  as  follows: 
That  he  was  in  the  wholesale  cigar  business; 
bad  lived  in  Oklahoma  City  21  months,  knew 
defendant  Wiley  and  his  place  of  business, 
and  would  visit  said  place  on  an  average  of 
one  or  two  times  a  week,  and  stayed  there 
probably  10  minutes  at  each  visit.  That  he 
never  saw  any  wblsky  sold  there;  never  saw 
any  crowds  carousing  around  ii)  there,  or 
anything  indicating  that  liquor  was  sold  on 
said  premises  daring  his  visits  tbere. 

B.  H.  Dudley,  on  behalf  of  the  defendant, 
testified,  in  substance,  as  follows:  That  he 
was  Id  tbe  wholesale  drug  sundry  business 
in  Oklahoma  City,  knew  defendant,  had 
known  him  about  eight  years,  and  had  occa- 
sion to  visit  bis  place  of  business  on  North 
Hudson  for  the  purpose  of  selling  defendant 
goods;  that  he  never  saw  any  evidence  of 
defendant  selling  Intoxicating  liquor  in  said 
place ;  never  saw  any  crowds  assembled  there, 
or  any  disorder  or  conditions  indicating  that 
Intoxicating  liquor  was  sold  tbere,  and  never 
saw  any  people  drunk  in  there.  That  tbe 
general  reputation  of  the  drug  store  between 
July  1,  1917,  and  October  1,  1917,  as  a  peace- 
able, law-abiding  place  was  good.  That  tbe 
general  repntation  of  the  defendant  in  the 
community  in  which  he  lived  as  a  peaceable, 
law-abiding  citizen  was  good. 

Ben  Waldrep,  on  behalf  of  tbe  defendant, 
testified.  In  substance,  as  follows:  Tliat  he 
was  a  foreman  for  Towler's  Laundry;  knew 
the  defendant  for  about  two  years;  lived  In 
the  neighborhood  of  his  drug  store  for  nearly 
a  year,  and  was  in  the  drug  store  on  tbe 
occcasion  that  some  ofilcers  made  a  search 
of  the  same;  had  gone  there  to  buy  a  pack- 
age of  cigarettes.  That  one  of  the  officers 
came  in  about  tbe  same  time  witness  did. 
Witness  went  in  and  told  Mr.  Wiley  he  want- 
ed some  cigarettes,  and  Wiley  threw  the  ciga- 
rettes over  to  witness,  and  just  then  one  of 
tbe  oflicers  said,   "What  have  yon  got  In 


here?"  and  about  tbat  time  tbe  other  two 
<^cers  stepped  in,  and  witness  stood  and 
watched  them,  and  two  of  them  went  back 
to  tbe  back  end  of  the  store,  and  tbe  captain, 
who  had  on  a  blue  suit  and  cap,  went  behind 
tbe  counter  and  show  case,  and  reached 
around  and  drew  a  bottle  with  some  whisky 
in  it  out  of  bis  hip  pocket,  and  reached  up 
on  tlie  sbelf,  and  then  ordered  Mr.  Wiley  to 
open  tbe  safe,  and  then  tbe  officer  said, 
"What  are  yon  doing  with  this  here  whisky?" 
and  Wiley  said,  "It  isn't  mine."  Witness 
saw  tbe  officer  take  the  whisky  out  of  bis 
pocket  and  reach  it  up  on  the  shelf.  The  wit- 
ness was  in  tbe  place  frequently  before  that, 
nearly  every  evening.  That  he  had  never 
seen  any  liquor  sold  tbere,  and  had  never  seen 
any  carousing  around  or  drinking  in  tbere. 
That  the  general  reputation  of  tbe  defendant 
in  the  community  as  a  law-abiding  citizen 
was  good. 

Mrs.  J.  D.  WUey  testified  on  betaUf  of  tbe 
defendant,  in  substance,  as  follows:  She  was 
the  wife  of  the  defendant.  That  defendant 
operated  a  drug  store  at  601  North  Hudson 
street,  and  had  several  different  clerks,  one 
being  Paul  Atkins,  and  another  Ed  Paschel. 
Tbat  witness  would  go  tbere  to  tbe  drug  store 
nearly  every  day  about  noon,  and  stay  until 
about  10  o'clock  at  night,  oniat  Paul  Atkins 
commenced  to  work  there  in  September,  1017. 
That  Atkins  was  always  drinking  and  bring- 
ing liquor  in  tbere,  and  witness  told  falm  to 
get  out  and  stay  out  Tbat  defendant  never 
k^t  Intoxicating  liquors  in  tbe  drug  store, 
nor  sold  tbe  same  'In  tbere.  Tliat  witness 
never  saw  any  in  there,  nor  saw  any  men 
loitering  around  or  carousing  in  tbere.  Wit- 
ness also  testified  that  she  had  a  conversa- 
tion with  Paul  Atkins,  in  which  she  told  him 
tbftt  she  bad  beard  tbat  be  was  selling  in- 
toxicating liquor  in  tbere,  and  that  he  bad 
to  get  out  if  be  was  bringing  It  in  tbere,  and 
Atkins  said  it  was  np  to  John,  and  if  be 
wanted  him  out  be  could  put  him  out.  Wit- 
ness also  testified  that  she  remembered  the 
occasion  of  Atkins  and  Owens  getting  ar- 
rested for  transporting  liquor  about  two 
weeks  before  the  officers  came  to  the  store 
and  found  liquor  there,  niat  the  witness 
bad  heard  ber  husband  tell  Atkins  not  to 
come  in  there  drunk,  and  not  to  sell  any 
liqnor  in  there. 

Counsel  for  defendant  also  offered  to  In- 
troduce in  evidence  the  appearance  docket 
of  the  county  court  of  Oklahoma  county,  in 
case  No.  4694,  entitled  State  of  Oklahoma  T. 
Paul  Atkins,  to  which  counsel  for  the  state 
objected  on  the  ground  tbat  tbe  evidence 
was  Incompetent,  Irrelevant,  and  immaterial, 
which  objection  was  sustained  by  the  court, 
and  exception  taken  by  counsel  for  the  de- 
fendant, at  which  time  tbe  following  pro- 
ceedings were  had: 

"By  Mr.  Oiddings:  We  offer  in  evidence  page 
136,  Appearance  Docket,  in  the  County  Court  of 
Oklahoma  County,  Oklahoma,  Criminal  No.  12, 
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the  same  being  the  case  of  the  State  of  Okla- 
homa T.  Paul  Atklsa,  No.  4694,  Information 
filed  October  6,  1917.  October  12  bond  fixed 
$500.  I>efendant  ordered  released  October 
12th.  October  26th,  entry  order  set  for  No- 
vember 6th.  November  6th,  entry  stricken  for 
term  on  application  state.  November  27th, 
case  set  for  December  13th.  December  13th, 
entry  order  stricken  from  assignment  motion 
state.  No  farther  action  taken  in  aaid  cause 
since  December  13, 1917. 

"By  Mr.  Calliban:  Objected  to  as  incopape- 
tent,  irrelevant,  and  immaterial  for  any  pur- 
pose. 

"By  the  Court:  Sustained. 

"By  Mr.  Giddings:  Exception. 

"By  llr.  Giddings;  I  want  to  offer  in  evi- 
dence the  information  in  case  State  v.  Paul 
Atkins,  and  particularly  the  names  ot  the  wit- 
nesses OD  the  information,  the  same  being  the 
same  case  as  shown  by  the  appearance  docket. 

"By  Mr.  Callihan:  Objected  to  a«  incompe* 
tent,  irrelevant,  and  immaterial. 

"By  the  Court:  Sustained. 

"By  Mr.  Giddings:   Bxception." 

Jobn  Wiley,  defendant,  testified  that  he 
was  42  years  of  age,  married;  tbat  he  ran 
the  drug  basiness  at  SOI  North  Hudson  be- 
tween July  1  and  October  22,  1917;  that 
he  had  been  in  the  drug  business  some  20-odd 
years ;  that  he  was  a  registered  prescription 
clerk,  and  had  been  in  business  at  601  North 
Hudson  since  March,  1917;  that  he  bad 
beard  the  teatimony  of  Vide  Owens,  and  that 
he  had  never  sold  any  whisky  to  Vlck 
Owens,  and  If  the  Atkins  boy  sold  any  whisky 
to-  said  Owens  it  was  without  witness'  knowl- 
edge; that  witness  had  employed  Atkins  to 
mn  the  soda  fountain;  that  witness  bad 
never  sold  any  liquor  In  that  place.  Witness 
remembers  when  the  officers  came  there  and 
made  a  searCb,  and  claimed  that  they  found 
whisky  in  there;  that  that  was  about  two 
weeks  after  the  Atkins  and  the  Owens  boys 
.were  arrested  for  transporting  liquor;  that 
witness  does  not  remember  of  any  raid  hav- 
ing been  made  on  his  premises  before  these 
boys  were  arrested  for  transporting;  that 
witness  never  permitted  people  to  congregate 
In  bis  place,  or  drink  intoxicating  liquor  in 
there ;  that  bis  wife  assisted  him  in  conduct* 
ing  the  store;  that  he  had  never  been  con- 
victed of  any  crime,  had  never  sold  or  boot- 
legged intoxicating  liquor;  that  he  fired  the 
Atkins  boy  when  be  found  out  that  be  was 
not  doing  the  right  thing.  On  cio8»«xamlna- 
tion,  the  defendant  testified,  in  substance, 
that  he  had  come  to  Oklahoma  City  from 
McAlester,  and  had  moved  from  Lawton  to 
McAlester ;  that  he  had  run  drug  stores  both 
in  Lawton  and  McAlester ;  that  Paul  Atklna 
had  worked  for  him  in  Lawton  for  about  a 
year;  that  he  bad  furnished  money  to  Paul 
Atkins,  when  in  Lawton,  and  that  Paul  At- 
kins had  sold  whisky  from  his  own  home  In 
Lawton;  that  witness  had  got  interest  on 
the  money  that  be  had  loaned  Atkins  to  buy 
whisky  with. 


In  rebuttal,  for  tiie  state,  W.  W.  Slayton, 
testified,  In  substance,  as  follows:  That  be 
was  captain  of  the  Oklahoma  City  Police 
Force;  knew  defendant,  Wiley,  when  be 
saw  bim ;  was  at  defendant's  place  of  bnsl- 
ness  on  October  21,  1917,  with  Cogswell  and 
Heep.  That  be  visited  there  between  1:30 
and  3  o'clock  In  the  afternoon.  That  witness 
did  not  take  any  bottle  of  whisky  to  the 
drug  store  with  him  in  bis  pocket,  and  put 
it  on  a  shelf  and  then  ask  defendant  where 
be  got  that  whisky.  That  he  had  no  recollec- 
tion of  seeing  any  whisky  in  the  drug  store, 
except  that  be  mlgtat  have  seen  a  small  quan- 
tity In  some  bottles,  and  that  he  did  not 
find  any  .whisky  himself  when  be  was  there. 

The  defendant  requested  the  court  to  give 
the  follo\Vlng  instructions,  which  were  re- 
fused and  excepted  to  by  counsel  for  defend- 
ant,  and  exception  allowed  by  the  court: 

"L  Tou  are  instructed  that  under  the  law  the 
witness  Paul  Atkins  and  Vick  Owens  are  ac- 
complices, and  you  cannot  convict  the  defendant 
upon  their  testimony  unless  the  same  is  cor- 
roborated by  other  evidence  tending  to  con- 
nect the  defendant  with  the  offense  charged, 
and  the  corroboration  is  not  sufficient  if  it 
only  shows  the  commission  of  the  offense. 

"(2)  Defendant  is  on  trial  for  maintaining  a 
public  nuisance,  and  not  for  any  other  offense. 
If  yon  find  that  at  some  other  time  he  commit- 
ted some  other  offense,  the  same  can  only  be 
considered  by  yoo  as  affecting  his  credibility. 

"(3)  If  ytu  believe  that  one  witness,  or  wit- 
nesses, in  this  case  has  been  promised  immuni- 
ty, or  entertains  the  hope  of  immunity,  you  may 
take  that  fact  into  consideration  in  weighing  the 
testimony  of  any  such  witness,  or  witnesses. 
In  such  event  the  testimony  of  such  witness 
should  be  corroborated  by  such  other  evidence  as 
tends  to  connect  the  defendant  with  the  com- 
mission of  the  offense,  and  the  corroboration  is 
not  sufficient  if  it  merely  shows  the  commission 
of  the  offense,  or  the  circumstancea  thereof. 

"By  immunity  is  meant  some  promise,  ex- 
press or  implied,  by  which  such  a  witness  gains 
some  advantage  to  himself,  either  in  lighter 
punishment  for  his  crime,  by  dismissal  of  a 
criminal  charge  against  iiim,  and  by  obtaining 
further  consideration  by  so  testifying,  than  he 
would  obtain  from  the  prosecution  otherwise, 
or  even  if  he  hopes  to  obtain  sudi  immunity, 
and  so  hopes  when  testifying,  that  fact  also 
may  be  considered  by  you  in  weighing  his  evi- 
dence and  fixing  hia  position  in  this  case  as 
an  accomplice,  or  as  one  who  has  been  promis- 
ed or  hopes  for  immunity." 

[t]  It  Is  first  contended  that  the  trial  court 
erred  In  refusing  to  give  defendant's  request- 
ed instruction  No.  2,  supra,  to  which  refusal 
proper  exception  was  taken  at  the  tine. 
Counsel  for  defendant  strenuously  contend 
that  the  refusal  of  the  court  to  give  this 
instruction  was  prejudicial  to  the  substantial 
rights  of  the  defendant,  in  that  there  was 
evidence  introduced  upon  the  cross-examina- 
tion of  the  defendant  which  tended  to  show 
that,  while  the  defendant  was  engaged  in 
the  drug  business  in  the  city  of  Lawton,  OkL, 
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defendant  furnished  -  certain  money  to  Panl 
Atkins,  who  was  afterwards  employed  by 
him  in  his  place  of  business  at  501  North 
Hudson,  Oklahoma  City,  for  the  purpose  of 
providing  funds  to  said  Atkins  with  which 
to  obtain  whisky  for  illegal  sales;  that 
while  such  evidence  tended  to  establish  the 
guilt  of  the  defendant  of  an  Independent 
crime,  it  was  only  admissible  for  the  purpose 
of  affecting  the  credibility  of  the  defendant, 
and  not  for  the  purpose  of  establishing  his 
guilt  of  the  crime  charged,  because  the  same 
was  not  connected  In  any  manner  with  the 
keeping  of  the  alleged  pubUc  nuisance  at  601 
North  Hudson  street,  in  Oklahoma  City, 
which  crime,  if  any,  occurred  long  subse- 
quent to  the  time  defendant  furnished  money 
to  the  said  Atkins  for  this  illegal  purixiee. 
There  la  evidence  In  the  record  to  the  effect 
that  the  defendant,  during  the  period  between 
July  1,  1917,  and  October  22, 1917,  as  alleged 
in  the  information,  ma.de  divers  sales  of  whis- 
ky to  persons  in  his  said  place  of  business  at 
601  North  Hudson  street  This  evidence  of 
imrticular  sales  by  the  defendant  In  said 
place  of  business  during  said  period  of  time 
was  competent  and^  material  to  the  Issues 
In  the  case,  and  was  relevant,  in  that  it  tend- 
ed to  show  the  intent  of  the  defendant  to 
sell  intoxicating  liquor  In  said  place;  the 
searching  officers  having  found  quantities 
of  whisky  in  said  place  of  business  during 
that  period  of  time.  It  Is  apparent,  therefore, 
that  the  evidence  on  the  {tart  of  the  state 
tended  to  prove  other  offenses  connected 
with  the  <me  for  which  he  was  being  tried, 
which  was  competent  as  tending  to  establish 
his  guilt  of  the  offense  charged. 

The  requested  instruction  was  too  general. 
Counsel  should  have  limited  the  request  to 
the  evidence  of  the  alleged  offense  of  aiding 
and  abetting  Paul  Atkins  In  the  sale  of  whis- 
ky at  Lawton,  Okl.  This  was  not  done,  and 
the  trial  court  could  have  with  propriety  re- 
fused to  give  the  requested  instruction  be- 
cause it  was  not  restricted,  In  its  terms,  to 
what  the  defendant  considered  was  proof  of 
an  offense  not  connected  with  the  one  for 
which  defendant  was  being  tried.  .  As  here- 
tofore stated,  the  state's  evidence  tended 
clearly  to  connect  the  defendant  with  sales 
of  whisky  made  in  his  drug  store  between 
July  1,  1917,  and  October  22,  1917,  by  his 
clerk,  Paul  Atkins;  and,  while  the  defendant 
admits  that  he  furnished  money  to  Paul 
Atkins  with  which  the  said  Panl  Atkins 
probably  purchased  IntoxlcatlnK  liquor  for 
the  purpose  of  illegally  selling  same  from 
Atkins'  home  In  Lawtcm,  the  testimony  of 
the  defendant  on  cross-examination  was  not 
sufficient  to  brand  him  as  an  accomplice  of 
Atkins  in  the  sale  of  whisky  at  Lawton. 
The  defendant  denied  any  Interest  in  the 
whisky  that  Atkins  sold  at  Lawton,  and  de- 
nied that  he  received  any  profit  from  any 
sale  made  by  Atkins  at  Lawton.    H«  testi- 


fied merdy  that  be  loaned  Atkins  mpney,  up- 
on which  Atkins  paid  him  Interest  Had  the 
defendant  objected  to  this  line  of  cross-ex- 
amination, the  trial  court  should  have 
excluded  the  same,  but  no  objection  was 
interposed  by  counsel  representing  defendant, 
and  the  answers  of  the  defendant  were  In- 
sufficient to  brand  him  as  a  criminal,  In  that 
he  aided  and  abetted  Paul  Atkins  in  the 
Illegal  traffic  in  whisky  while  they  both  liv- 
ed at  Lawton.  Had  the  instruction,  there- 
fore, been  in  proper  form,  it  Is  apparent  that 
the  refusal  of  the  trial  court  to  give  the  same 
would  not  have  been  prejudicial  to  the  defend- 
ant in  this  case,  because  his  own  testimony 
does  not  Indicate  his  guilt  of  any  criminal 
offense  connected  .with  the  sale  of  intoxicat- 
ing liquors  by  Atkins  at  Lawton,  as  contended 
for  In  the  brief  of  counsel  for  defendant 

Instructions  requested  must  be  based  upon 
the  evidence,  and  where  the  evidence  does 
not  sustain  the  request  there  is  no  error  In 
refusing  to  give  such  requested  instruction. 
Hunter  v.  State,  S  Okl.  Cr.  533,  107  Pac.  444. 

[2]  It  Is  also  contended  that  the  trial  court 
erred  In  refusing  to  give  defendant's  request- 
ed Instruction  No.  1,  supra.  In  this  connec- 
tion, counsel  c(«tend  that,  where  the  undis- 
puted evidence  shows  as  a  matter  of  law  that 
a  witness  is  an  accomplice.  It  becomes  the 
duty  of  the  court  when  specially  requested 
by  the  defendant  so  to  do,  to.  instruct  the 
Jury  that  such  witness  Is  an  accomplice,  and 
must  be  corroborated.  Counsel  admit  how- 
ever, that  where  the  evidence  Is  In  dispute 
as  to  whether  a  Certain  witness  is  an  accom- 
plice. It  is  then  the  general  and  accepted 
rule  that  the  court  should  instruct  the  Jury  on 
the  law  of  accomplices,  and  leave  the  ques- 
tion of  whether  or  not  the  witness  Is  an 
accomplice  fbr  the  decision  of  the  Jury  as 
a  matter  of  fact  In  this  case,  counsel  for 
defendant  say  that  there  Is  no  dispute  In 
the  evidence  as  to  the  witness  Paul  Atkins 
being  an  accomplice  In  the  commission  of 
this  crime.  With  this  cbntention  we  cannot 
agree.  While  some  evidence  on  the  part  of 
the  state,  standing  alone,  would  Indicate 
that  Atkins  was  an  accomplice  of  defendant, 
there  is  other  evidence  in  the  record  by 
defendant  and  some  of  his  witnesses  which 
directly  conflicts  with  the  state's  evidence  on 
this  question,  and  which  tends  to  prove.  If 
believed  by  the  Jury,  that  Atkins  was  not 
an  accomplice  of  the  defendant  in  maintain- 
ing the  alleged  nuisance  at  601  North  Hudson 
street  during  the  period  of  time  alleged  In  the 
information.  The  trial  court  gave  an  in- 
struction defining  an  accomplice,  and  the 
necessity  of  corroborating  such  a  witness  by 
other  evidence  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offense. 
The  Instruction  given  was  a  correct  statement 
of  the  law  applicable  to  accomplices'  testi- 
mony, and  was  sufficient  where  the  evidence 
Is  In  dispute  as  to  whether  or  not  a  certain 
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vltness  Is  an  accomplice.  We  think,  there- 
fore, that  the  trial  court  did  not  err  In 
refusing  to  give  Instrnction  No.  1,  because 
the  law  applicable  to  the  evidence  In  the 
case  was  fairly  covered  by  the  Instructlcm 
given  on  the  court's  own  motion. 

[3]  It  is  also  contended  that  the  trial  court 
erred  In  refusing  to  give  requested  instruc- 
tl(»i  No.  3.  This  instruction  was  properly 
refused.  It  does  not  correctly  state  the  law. 
In  the  requested  Instruction,  the  court  is 
asked  to  advise  the  Jury  that,  if  they  believe 
any  witness  has  been  promised  Immunity, 
or  entertains  the  hope  of  immunity,  from 
any  prosecution  pending  against  him,  the 
testimony  of  such  witness,  or  witnesses, 
should  be  corroborated  by  such  other  evi- 
dence as  tends  to  connect  the  defendant 
with  the  commission  of  the  offense  and  the 
corroboiation  Is  not  sufiBcient  if  it  merely 
shows  the  commission  of  the  offense  and  the 
circumstances  thereof.  In  other  words,  the 
request  asked  the  court  to  Instruct  the  Jury 
that  any  pers<»i  who  had  been  promised 
immunity  from  prosecution  for  any  other 
offense  for  giving  testimony  in  this  case  was 
to  be  treated  as  an  accomplice  of  the  defend- 
ant, so  far  as  the  necessity  of  corroboration 
of  such  a  witness  was  concerned.  There  is 
no  statute  of  this  state  that  requires  that 
extent  of  corroboration  of  a  witness  who 
has  merely  been  promised  immunity  from 
prosecution  for  some  other  offense  not  con- 
nected in  any  way  with  the  offense  for  which 
the  defendant  is  being  tried. 

[4]  Further,  it  is  contended  that  the  trial 
court  erred  in  refusing  to  permit  the  defend- 
ant to  introduce  in  evidence  the  appearance 
docket  of  the  county  court  of  Oklahoma 
county,  in  a  case  against  Paul  Atkins  then 
pending  in  said  court,  for  the  purpose  of 
proving  his  interest  and  hope  of  immunity 
by  testifying  for  the  state  as  a  witness  in 
this  case.  We  think  that  evidence  that  there 
was  a  criminal  action  pending  against  the 
witness  Paul  Atkins  in  the  same  court  un- 
determined, controlled  by  the  same  prosecut- 
ing officers,  was  proper  to  be  shown,  for  the 
purpose  of  affecting  the  credibility  of  the 
witness.  Counsel  for  defendant  offered  to 
show,  on  the  cross-examination  of  the  witness 
Paul  Atkins,  that  such  a  case  was  then 
pending  against  him,  and  upon  objection  by 
the  state  the  trial  court  excluded  this  evi- 
dence. Thereafter  counsel  for  defendant 
offered  to  Introduce  the  appearance  docket 
of  said  court  for  the  purpose  of  showing 
these  facts,  and  this  evidence  was  excluded, 
also  over  the  exception  of  counsel  for  defend- 
ant WhUe  this  court  has  held  that  It  Is 
not  a  proper  method  of  impeachment  of  a 
witness  to  show  merely  that  he  has  been  ar- 


rested and  charged  with  crime,  It  la  never- 
theless proper  for  the  Jury  to  know  that  at 
the  time  the  witness  is  testifying  he  is  in  a 
position  to  receive  some  benefit  from  the 
same  prosecuting  officers  should  his  testi- 
mony be  favorable  to  the  prosecution,  even 
thou^  an  express  promise  of  immunity  had 
not  been  given  the  witness.  As  the  Jury  la 
the  exclusive  Judge  of  the  weiglit  <^  the 
evidence  and  of  the  credibility  of  each  and 
every  witness,  anything  that  properly  tends 
to  cast  light  upon  the  credit  to  be  given  to  a 
witness  is  a  matter  that  should  be  permitted 
to  go  before  the  Jury  for  its  consideration. 
We  think,  therefore,  in  this  Instance,  that 
the  trial  court  should  have  permitted  counsel 
for  defendant  to  cross-examine  the  witness 
Atkins  along  the  lines  indicated  by  the  ques- 
tions asked,  and  by  the  offers  of  proof  made 
by  counsel  for  defendant 

W  However,  this  court  by  express  statuto- 
ry enactmoit.  Is  prednded  from  reversing 
a  Judgment  of  c(mvlction  because  of  the 
exclusion  of  evidence,  unless  after  an  exami- 
nation of  the  entire  record  it  is  apparent  to 
this  court  that  the  exclusion  of  such  evidence 
probably  resulted  in  a  miscarriage  of  Justice, 
or  deprived  the  defendant  of  some  constitu- 
tional or  statutory  right  to  his  prejudice. 
An  examination  ot  the  record  la  this  case 
discloses  ample  evidence,  in  addition  to  that 
given  by  the  witness  Atkins,  sufficient  to  have 
authorized  the  conviction  of  the  defendant 
We  cannot  say,  therefore,  that  the  exclusion 
of  this  evidence  resulted  in  a  miscarriage  of 
Justice. 

The  punishmmt  Imposed  by  the  Jury  Is 
the  maximum  fixed  by  the  statute.  It  is 
the  punishment  generally  imposed  upon  those 
who  are  confirmed  violators  of  the  law,  or 
else  in  aggravated  cases.  This  is  the  first 
time    defendant    has    ever    been    convicted. 

[I]  The  Legislature  has  seen  fit  to  vest 
this  court  with  power  and  authority  to  mod- 
ify a  Judgment  of  conviction,  where  the  «ids 
Of  Justice  seem  to  require  it  In  this  instance, 
after  a  careful  consideration  of  the  evidence 
in  connection  with  the  alleged  groimds  for 
reversal,  the  conclusion  is  reached  that  the 
Judgment  should  be  modified  to  provide  a  fine 
of  $250  and  imprisonment  in  the  county 
Jail  for  a  period  of  30  days';  and,  for  the 
reasons  stated,  this  Judgment  is  modified  to 
IMX>vide  a  fine  of  $250,  Instead  of  a  fine  of 
$600,  and  to  provide  imprisonment  in  the 
county  Jail  for  a  period  of  30  days,  instead 
of  6  months,  and,  as  so  modified,  the  Judg- 
ment is  affirmed. 

DOYUES,  P.  J.,  and  AKMSTRONO,  J.,  con- 
cur. 
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1.  Justices  of  the  peace  9=375(1)— Action  in- 
volving title  to  land  properly  certlfled  to  dis- 
trlot  eoort,  thongh  pleadings  not  verifled. 

In  an  action  orit^nally  brought  in  the  Jus- 
tice's  court  for  damages  for  grazing  of  abeep  on 
plaintiff's  land  in  violation  of  Bev.  Laws,  ( 
2335,  where  action  involved  title  to  land,  the 
court  properly  certified  the  cause  to  the  dis- 
trict court,  under  section  5721,  notwithstand- 
ing that  the  pleadings  were  not  verified. 

2.  Estates  «=>  I—Term  "legal  tttla"  daflaed. 

The  term  "legal  title"  does  not  have  a  strict 
legal  meaning,  and  in  a  broad  sense  signifies 
title  in  fee  as  well  as  any  inferior  estate  that 
may  be  carved  out  of  an  estate  in  fee,  includ- 
ing a  leasehold  estate,  and  any  right  of  posses- 
sion as  distinguished  from  the  mere  actual  oc- 
cupation. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Legal 
Title.] 

3.  Animals  €=393  —  Lessee  of  graziag  land  Is 
"owner"  with  "legal  title"  within  statnto. 

One  who  has  leased  land  for  grazing  pur- 
poses is  owner  thereof,  and  has  "legal  title" 
thereto  within  Rev.  Laws,  {  2335,  making  it  un- 
lawful to  graze  live  stock  on  land  of  another 
without  consent  of  "owner,"  provided  person 
claiming  to  be  owner  has  "legal  title"  thereto. 
[Ed,  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Owner.] 

4.  Statutes  <$=>I92— Nontechnical  term  hi  re- 
medial statute  to  be  liberally  construed. 

A  term  which  ie  not  technical  in  its  mean- 
ing should,  especially  when  used  in  a  remedial 
statute,  be  liberally  construed  in  favor  of  those 
entitled  to  its  protection. 

Appeal  from  District  Court,  Humboldt 
County;  James  A.  Callahan,  Judge. 

Action  by  C.  L.  Tobin  against  Frank 
Gartlez  and  others.  From  judgmrait  for 
plaintiff,  order  denying  motion  for  new  trial 
and  order  denying  motion  to  strike  the  cost 
bill,  and  order  denying  motion  to  strike  item 
from  cost  bill,  defendants  appeaL    Affirmed. 

Campbell,  Robins  &  Salter,  of  Winnemuc- 
ca,  for  appellanta. 

T.  A  Brandon,  of  Winnemucca,  for  re- 
spondent 

DUCKER,  J.  This  action  was  originally 
brought  in  the  Justice's  court  of  Union 
township,  county  of  Humboldt,  state  of  Ne- 
vada, to  recover  $200  damages  for  grazing 
sheep  upon  the  lands  alleged  to  be  owned 
by  respondent.  An  attorney  fee  in  the  sum 
of  $250  Is  demanded  In  the  complaint.  In 
r^ard  to  the  ownership  and  possession  of 
the  lands  it  is  alleged  in  the  complaint  as 
follows : 


TOBIN  ▼.  OARTIEZ     .  1063 

(in  P.) 

"That  during  all  the  times  hereinafter  men- 

(No.  2447.)       tioned  the  said  plaintiff  was  and  now  is,  the 

owner,  and  lawfully  in  the  possession  of  that 

Aug.  17,  1920.)    certain  tract  of  land  situated  in  the  county  of 

Humboldt,  state  of  Nevada." 


Then  follows  a  particular  description  of 
the  land  by  legal  subdivisions.  The  com- 
plaint is  not  verifled,  and  the  answer,  which 
in  the  main  consists  of  denials  as  to  the 
ownership  and  possession  of  the  lands,  dam- 
age sustained,  the  right  of  respondent  to 
recover  an  attorney  fee,  and  the  reasonable- 
ness thereof  as  alleged  in  the  complaint,  is 
also  unverified.  The  Justice  of  the  peace, 
being  of  the  opinion  that  under  the  state  of 
the  pleadings  a  question  as  to  the  title  of 
real  estate  was  Involved,  certlfled  the  case 
to  the  district  court  for  trial.  In  the  dis- 
trict court  the  trial  before  a  Jury  resulted 
in  a  verdict  for  respondent  in  the  sum  of 
$200  damages,  and  the  court  thereafter,  on 
motion,  flxed  respondent's  attorney  fee  in 
the  sum  of  $250,  and  entered  Judgment 
against  appellants  and  In  favor  of  respond- 
ent for  said  amounts,  together  with  costs  of 
suit.  A  motion  for  a  new  trial  was  denied 
by  the  court 

This  appeal  is  taken  from  the  Judgment 
and  order  denying  am>ellants'  motion  for  a 
new  trial,  from  the  order  of  the  court  deny- 
ing their  motion  to  strike  the  cost  bill,  ana 
also  from  the  order  denying  their  motion  to 
strike  from  said  cost  bill  the  item  "attorney 
fees,"  flxed  by  the  court  at  $250. 

Appellants  contend  that  the  district  court 
had  no  Jurisdiction  of  the  subject-matter  of 
the  action,  for  the  reason  that  no  verifled 
answer  had  been  filed  with  the  Justice  of 
the  peace.  Section  5721.  of  the  Revised 
Laws  of  Nevada,  under  which  this  claim 
of  want  of  Jurisdiction  is  made,  reads: 

"The  parties  to  an  action  in  a  Justice's  court 
cannot  give  Evidence  upon  any  question,  which 
involves  the  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  tax,  impost,  assess- 
ment toll,  or  municipal  fine;  nor  can  any  issue 
presenting  such  question  be  tried  by  such  court; 
and  if  it  appear  from  the  plaintiff's  own  show- 
ing on  the  trial,  or  from  the  answer  of  the 
defendant,  verified  by  his  oath,  that  the  deter- 
mination of  the  action  will  necessarily  involve 
the  question  of  title  or  possession  to  reefl  prop- 
erty, or  the  legality  of  any  tax,  impost,  assess- 
ment toll,  or  municipal  fine,  the  justice  must 
suspend  all  further  proceedings  in  the  action 
and  certify  the  pleadings,  and  if  any  of  the  pro- 
ceedings are  oral,  a  transcript  of  the  same,  from 
his  docket  to  the  clerk  of  the  district  court 
of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  dis- 
trict court  shall  have  over  the  action  the  same 
jurisdiction  as  if  it  had  been  commenced  there- 
in.   ♦•♦  " 

This  statute  received  consideration  in  In 
re  Dixon,  40  Nev.  228,  161  Pac.  737,  and  the 
Jurisdictional  question  Involved  here  was  in 
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that  case  determined  adversely  to  appel- 
lants' contention.  It  was  there  held,  la  ef- 
fect, that  In  an  action  Instituted  In  a  jus- 
tice's court  an  unverifled  pleading  of  a  de- 
fendant, raising  an  Issue  as  to  fbe  legality 
of  a  tax  and  the  constltntlcmality  of  the 
law  Imposing  the  tax,  was  sufficient  to  con- 
fer Jurisdiction  on  the  district  court  and 
make  it  the  duty  of  the  Justice  to  suspend 
all  further  proceedings  and  certify  the 
pleading  to  the  district  court.  This  ruling 
appears  to  be  sound,  and  we  must  therefore 
regard  it  as  controlling. 

Aa  declared  by  the  court  In  King  v.  Kut- 
ner-Goldstein  Co.,  135  CaL  65,  67  Pac.  10,  In 
regard  to  a  statute  Identical  In  almost  ev- 
ery respect  to  section  6721:        ^ 

"It  must  be  deemed  an  elementary  principle 
that  the  facts,  and  not  the  yerified  answer, 
constitate  tbe  final  test  of  jurisdiction  upon  any 
cause  of  action  Inaugurated  in  m  justice's 
court." 

[1]  The  complaint  in  this  case  was  not 
verified,  and  the  unverified  answer  there- 
fore raised  an  issue  as  to  the  respondent's 
title  to  the  land  within  the  meaning  of  sec- 
tion 1  of  "An  Act  to  prevent  trespass  upon 
real  estate  by  live  stock,"  etc.,  approved 
February  18,  1893  (St.  1893,  c.  31),  under 
the  provisions  of  which  this  action  is  pros- 
ecuted. Clearly  then,  by  the  constitutional 
reservation  of  such  questions  for  trial  in 
the  district  court,  and  the  provisions  of 
said  section  6721,  the  justice's  court  was, 
by  the  pleadings,  deprived  of  jurisdiction 
In  the  premises;  and  its  certification  of  the 
cause  to  the  district  cburt  was,  in  our  judg- 
ment, warranted  by  said  section.  That  the 
verification  of  a  written  answer  Is  not  ab- 
solutely essential  to  the  authority  of  the  Jus- 
tice to  certify  the  cause,  when  the  fact  that 
the  title  to  real  estate  Is  Involved,  appears  by 
a  proper  Issue  made  by  the  pleadings,  Is  fair- 
ly deducible  from  the  fact  that  the  section 
provides  for  such  a  transfer  In  a  proper  case 
when  the  answer  Is  oral.  It  follows  from 
the  views  we  have  expressed  that  the  dis- 
trict court  had  Jurisdiction  to  try  the 
cause. 

Appellants  Insist  that  respondent's  title 
to  the  lands  Involved  is  not  sufildent  in 
law  to  enable  him  to  maintain  this  action. 
Section  1  defining  the  character  of  title  con- 
templated by  the  act  tn  question,  provides 
as  follows: 

"It  shall  be  unlawful  for  any  person  or  per- 
sons to  herd  or  graze  any  live  stock  upon  the 
lands  of  another  without  first  having  obtained 
the  consent  of  the  owner  or  owners  of  the  land 
BO  to  do;  provided,  that  the  person  claiming 
to  be  the  owner  of  said  lands  has  the  legal  title 
thereto,  or  an  application  to  purchase  the 
same,  with  first  payment  made  thereon."  Sec- 
tion 2335,  Revised  Laws  of  Nevada. 

The  record  discloses  that  on  the  trial  of 
the  case  respondent  proved  that  the  Central 


Padflc  Railway  Company  was,  on  the  18fb 
day  of  October,  1918,  the  owner  in  fee  sim- 
ple ot  all  the  lands  described  in  the  com- 
plaint, and  on  that  date,  for  a  valuable  con- 
sideration, entered  Into  a  leaxe  with  re- 
spondent, by  virtue  of  which  said  lands 
were  leased  to  him  from  the  1st  day  of  Oc- 
tober, 1918,  to  S^tember  30,  1S19,  for  graz- 
ing purposes  only.  This  lease  was  in  force 
and  effect  at  the  time  of  the  trespass.  Re- 
spondent asserted  no  title,  possession,  or 
rtght  of  possession  to  the  lands  except  un- 
der said  lease.  The  lower  court  in  etfect  In- 
structed the  Jury  that  tbe  respondent  was 
the  owner  of  the  lands  deserved  in  the 
complaint  and  entitled  to  recover  for  any 
damages  sustained.  This  Instruction  Is  as 
follows: 

"You  are  Instructed  that  the  laws  of  the 
state  ot  Nevada  do  not  permit  a  person  to  herd 
or  graze  his  sheep  upon  the  land  of  another 
without  his  consent,  nor  permit  his  sheep  to 
be  so  herded  or  grazed;  and  if  yon  find  from 
a  preponderance  of  the  evidence  in  this  case 
that,  at  the  time  of  the  alleged  trespass,  the 
defendants  without  the  plaintiff's  consent  did 
herd  or  graze  their  sheep,  or  permit  them  to  he 
herded  or  grazed,  upon  the  lands  described  in 
the  complaint,  such  herding  or  grazing  is  not 
permitted  by  the  laws  of  this  state,  and  your 
verdict  should  be  for  the  plaintiif  in  such  sum, 
not  exceeding  $250,  aa  you  may  find  from  a 
preponderance  of  the  evidence  he  has  been 
actually  damaged  by  such  herding  or  grazing, 
and  in  this  connection  you  are  instructed  that 
a  person  may  act  by  his  employ^  or  agent  as 
well  as  in  person." 

[2,3]  The  instruction  was  objected  to  by 
appellants  as  erroneous,  in  that  It  assumes 
that  the  respondent,  as  lessee  of  the  lands, 
had  the  legal  title  thereto  within  the  mean- 
ing of  said  section  1.  The  term  "legal  title" 
does  not  have  a  strict  legal  meaning.  A 
party  may  have  the  legal  title  to  prapeets 
although  he  is  not  the  absolute  ovmer  in 
fee.  In  a  broad  sense  It  signifies  title  In  fee 
as  well  as  any  inferior  estate  that  may  be 
carved  out  of  an  estate  in  fee.  Legal  title 
in  a  general  sense  signifies  the  right  of  posaes- 
sion  as  distinguished  from  the  pedis  poesesslo 
or  mere  actual  occupation.  Carroll  v.  Rig- 
ney,  15  R.  I.  81,  23  Atl.  46;  Chapman  v. 
Dougherty,  87  Mo.  617,  66  Am.  Eep.  470. 
"As  applied  to  real  estate,  title  Is  g«ierally 
defined  to  be  the  means  whereby  the  owner 
of  lands  has  the  Just  possession  of  hia  prop- 
erty." 28  Am.  &  Bng.  Encyc.  232.  The 
foregoing  definition  is  generally  accepted  as 
an  accurate  definition  of  the  term  in  Its  un- 
restricted signification.  In  this  sense  it  la 
broad  enough  to  and  does  include  a  lease- 
hold estate.  Campfield  v.  Jc^inson,  21  N.  J. 
Law,  83. 

[4]  The  question  then  is  narrowed  down 
to  a  determination  of  what  the  Legislature 
meant  by  the  use  of  the  term  "legal  title": 
that  is,  whether  meant  In  the  limited  sense 
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as  the  means  whereby  one  holds  real  estate 
as  an  owner  In  fee,  or  In  a  broader  sense  as 
evidence  also  of  the  right  to  the  possession 
and  enjoyment  of  some  lesser  estate.  The 
word  "owner,"  employed  In  said  section  1, 
does  not  necessarily  mean  owner  In  fee  sim- 
ple, and  may  be  applied  to  any  defined  in- 
terest in  real  estate  Indnding  a  leasehold 
interest.  28  Am.  &  Eng.  Ency.  234,  285; 
State  V.  Wheeler,  23  Nev.  143,  44  Pac.  430. 
So,  If  the  Leglslattire  Intended  to  glTe  the 
word  "owner"  a  much  stricter  meaning 
than  Is  generally  accorded  to  it  in  law,  It  ia 
nnllkely  that  it  wonld  have  resorted  to  a 
term  also  general  in  Its  signification. 

On  the  other  band,  having  undertaken  to 
define  the  word  "owner,"  it  seems  reason- 
able to  suppose  that,  if  it  was  meant  to  be 
taken  In  the  narrow  sense  of  owner  In  fee, 
snch  term,  or  Its  equivalent,  would  have 
been  employed  in  th^  definition.  We  are 
inclined  to  the  belief  that  the  proviso  in 
section  1,  defining  the  term  "owner,"  was 
not  Intended  to  restrict  the  meaning  of  that 
term,  bat  to  enlarge  it  so  as  to  include  such 
person,  or  persons,  as  may  have  applied  to 
the  state  for  the  purchase  of  lands  and 
made  first  payment  <«  the  application. 
Strength  Is  given  to  this  conclusion  when 
we  (Consider  the  great  amount  of  land 
throughout  the  state  held  in  leasehold  for 
grazing  and  agricultural  purposes  at  the 
time  the -statute  was  enacted,  and  that  it  is 
diflScnlt  to  assign  a  reason  why  the  Legis- 
lature ediould  exclude  such  lessees  from  the 
eztraorAnary  remedy  afforded  by  the  stat- 
ate.  In  fact  none  can  be  given,  and  if  ap- 
IteHantB'  contention  were  allowed  to  pre^ 
vail  it  wonld  be  conceded  that  the  legisla- 
ture, in  selecting  real  estate  held  in  fee  or 
under  state  contracts  for  the  purposes  of 
the  act,  made  a  mere  arbitrary  classifica- 
tion, excluding  from  its  purview  great  num- 
bers of  landholders  in  this  state  equally  en- 
titled to  its  benefits.  And  so  far  as  any  sub- 
sequent legislation  is  concerned  they  are 
still  denied  any  Bvtcb  remedy.  It  ma^  be 
granted  that  this  is  a  matter  exclusively 
within  the  province  of  the  Legislature;  but. 
In  the  absence  of  clear  expression  to  that 
eCTect,  an  intention  to  provide  a  remedy  so 
inequitable  as  between  landowners  of  this 
state  ought  not  to  be  presumed.  As  the 
term  "legal  title"  Is  not  technical  in  its 
meaning,  it  should,  especially  when  used  in 
a  remedial  statute,  be  construed  liberally  in 
favor  of  the  parties  obviously  entitled  to 
Its  protection. 

That  respondent's  interest  in  the  land 
was  by  the  terms  of  the  lease  limited  to  the 
extent  of  grazing  it  with  live  stock  does  not 
alter  the  legal  status  of  the  case.  He  was 
nevertheless  entitled  to  the  right  of  exclu- 
sive possession  for  such  purposes,  and  was 
the  only  person  capable  of  sustaining  ap- 


preciable damage  by  the  herding  and  graz- 
ing of  appellants'  live  stock  upon  the  land. 
We  conclude  that  respondent,  as  the  lessee' 
of  the  Central  Pacific  Railway  Company, 
had  the  legal  right  to  the  land  described  in 
the  lease  admitted  in  evidence,  and  that 
the  instruction  given  by  the  court  in  this 
regard  is  correct  Conseanently  the  court 
did  not  err  in  refusing  the  instructions  of- 
fered by  atipellants,  stating,  in  substance, 
that  there  had  been  a  failure  of  proof  as  to 
re^Mndent's  ownership  of  the  legal  title. 

Appellants  contend  that  as  respondoit's 
title  to  the  lands  is  not  sufficient  in  law  to 
enable  him  to  maintain  an  actionunder  ithe 
particular  act  in  question,  the  court  was 
without  authority  to  enter  any  Judgment  for 
counsel  fees.  Inasmuch  as  we  hold  the  ti- 
tle sufficient,  and  as  the  act  expressly  pro- 
vides that  the  live  stock  which  is  unlawful- 
ly herded  or  grazed  upon  the  lands  of  an- 
other shall  be  liable  for  all  damages  done, 
together  with  costs  of  suit  and  reasonable 
counsel  fees,  there  was  no  error  In  the  ac- 
tion of  the  court  in  fixing  respondent's 
counsel  fees  at  the  sum  of  $250.  The  rea- 
sonableness of  the  amount  is  not  questioned. 

The  Judgment  is  affirmed. 

COLEMAN,  O.  3^  and  SATTDERS,  J.,  con- 
cur. 


(58  Mont.  26«) 

MolNTYRE   V.   NORTHERN    PAC.   RY.  CO. 
at  al.    (No.  4160.) 

(Sui»'eme  Conrt  of  Montana.    July  8,  1^.). 

1.  Railroads  «=33S9(I)— Duty  to  persans  in 
yards  stated. 

A  railroad,  operating  a  switch  engine  at  a 
place  in  its  yards  not  ouatomarily  used  by  the 
public,  owes  no  duty  other  than  to  avoid  injury 
to  persons  on  the  tracks  after  their  presence 
and  peril  have  actaally  been  discovered. 

2.  Trial   <S=»I39(I)— Setntnia  of  avldenoe   In- 
'  snfflolent  for  Jury. 

A  mere  sdntilla  of  evidence  is  insuQdent 
to  make  a  question  for  the  Jury. 

3.  Judges  4=330— Only  matters  authorized  by 
statute  or  agreement  may  ba  done  outside 
district 

A  judge  cannot  after  leaving  a  district 
in  which  be  has  presided  at  a  trial,  render 
judgment  therein,  or  make  any  order,  other 
than  as  authorised  by  statute  or  agreement  of 
the  parties. 

4.  Judges  ^=>27— Only  matters  authorized  by 
statute  may  ba  dona  at  chamber*. 

Even  while  a  Judge  is  in  bis  own  district 
he  has  no  jurisdiction  to  do  anything  at  cham- 
bers in  relation  to  case  pending  there  other 
than  the  statate  authorizes. 
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9.  Jadgment  «=s>IO— RMdltion   In  open  court 
neoesaary. 
The  rendition  of  a  judgment  Is  a  judicial 
act  which,  to  be  valid,  must  be  done  in  open 
court. 

6.  Judgment  ®=>27l— Entry  on  general  verdict 
Is  ministerial  duty  of  cleric. 

Under  Rev.  Codes,  (  6800,  providing  that  on 
trial  by  jury  judgment  must  be  entered  by  the 
clerk,  unless  the  court  orders  the  case  reserved 
«r  grants  a  stay,  the  return  and  recording  of  a 
general  verdict  makes  it  the  ministerial  duty 
of  tke  clerk  to  enter  judgment. 

7.  Judgment  «s»2t5,  282— Recording  of  gen- 
eral verdict  oonstitutes  "rendition  of  Judg- 
ment," and  place  of  signing  Is  Immaterial. 

Under  Rev.  Codes,  {  6800,  the  recording  of 
a  general  verdict  under  the  direction  of  the 
court  constitutes  the  "rendition  of  judgment," 
and  the  drawing  and  signing  of  a  formal  judg- 
ment is  unnecessary,  and  hence  the  fact  that  it 
was  signed  by  the  judge  at  chambers  after  he 
had  left  the  district  did  not  render  the  judg- 
ment invalid. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  BMrst  and  Second  Series,  Rendi- 
tion of  Judgment.] 

8.  Judgment  «=32i5— Judge  has  no  function  to 
perform  with  reference  to  Judgment  after 
the  recording  of  general  yerdlct. 

Under  Rev.  Codes,  g  6800,  the  court,  after 
the  recording  of  a  general  verdict  under  his 
direction,  has  no  other  function  to  perform  with 
reference  to  the  judgment,  unless  be  has  or- 
dered the  case  reserved  for  argument  for  fur- 
ther consideration,  or  granted  a  stay  of  pro- 
ceedings, and,  though  the  drawing  and  sigiiing 
of  a  formal  judgment  is  customary,  it  is  not 
essential. 

9.  Judgment  ie=s>2IO— Court  must  render  Judg- 
ment on  special  verdict  or  findings  In  open 

' eonrt 

When  a  special  verdict  or  findings  are  re- 
tamed,  it  is  the  duty  of  the  court  to  ronder  the 
proper  judgment,  and,  this  being  a  judicial  act, 
must  be  performed  in  open  court. 

10.  Judgment  ®=32 1 5— Announcement  and  en- 
try of  decision  constitutes  "rendition  of  Judg- 
ment" on  special  verdlot  or  findings. 

When  a  special  verdict  or  findings  are  rer 
turned,  the  announcement  by  the  judge  of  his 
decision  in  open  court  and  its  entry  in  the  min- 
utes constitute  the  rendition  of  the  judgment. 

I).  Judgment  <s=s327l— Clerk  without  authority 
to  enter  in  equity  oases  If  decision  general. 
In  equity  cases,  if  the  decision  is  general  or 
the  findings  are  not  accompanied  by  conclusion 
of  law  embodying  specific  directions  as  to  the 
adjustment  of  the  rights  of  the  parties,  the 
clerk  has  no  authority  to  enter  judgment,  as 
in  assuming  to  do  so  he  assumed  judicial  func- 
tions. 

12.  Judgment  «s»2l5,  282— Judgment  entered 
In  conformity  with  court's  direction  is  Judg- 
ment of  court,  though  not  written  out  and 
signed. 
When  entered  in  conformity  with  the  di- 
rection of  the  court,  a  judgment  is  the  judgment 


of  the  court,  though  not  written  out  and  signed 
by  the  judge. 

Cooper,  J.,  dissenting. 

Aroeal  from  District  Court,  Silver  Bow 
County;  Theodore  Lentz,  Judge. 

Action  by  Muriel  Mclntyre  against  the 
Northern  Pacific  Railway  Company,  WUIiam 
T.  Finnegan,  and  others.  From  a  judgment 
In  favor  of  the  defendants  named,  and  an 
order  denying  a  new  trial,  plnintlfl  appeals. 
Affirmed. 

N.  A.  Roterlng,  of  Bntte,  for  appellant. 
Walker  &  Walker,  of  Butte,  and   Gonn, 
Rasob  &  Hall,  of  Helena,  for  respondents. 

BRANTLT,  O.  J.  In  this  action  the  plain- 
tiff seeks  to  recover  damages  for  the  loss  she 
sustained  by  reason  of  the  death  of  her  son, 
Freddie  Lautwe,  which  is  alleged  to  have 
been  caused  by  negligence  in  the  operation  of 
a  switch  engine  of  the  railway  company  by 
its  employes  in  its  yard  at  Butte.  Defendants 
Lawrence  and  Williams,  respectively  the  en- 
gineer and  fireman  in  charge  of  the  engine, 
were  not  served  with  summons,  and  therefore 
were  not  parties  to  the  trial.  At  the  conclu- 
sion of  the  evidence  the  court,  on  motion  of 
the  railway  company  and  defendant  Finne- 
gan, directed  a  verdict  in  their  fbvor.  Plain- 
tiff has  appealed  from  the  Judgment  entered 
thereon,  and  from  an  «rder  denying  her  a 
new  trial.  Counsel  contend  that  the  court 
erred  la  withdrawing  the  case  from  the  ixtty. 
•  Mclntyre  v.  Northern  Pacific  Railway  Co. 
et  al.,  66  Mont  48, 180  Paa  971,  was  an  action 
by  the  plaintiff  herein  as  administratrix  of 
her  son,  to  recover  damages  for  the  benefit  of 
his  estate.  The  complaint  in  that  case  was 
drawn,  and  the  trial  was  bad  npon  the  theory 
that  recovery  could,  be  had,  if  at  all,  undo' 
the  rule  of  the  last  clear  chance.  The  com- 
plaint in  this  case  Is  Identical  with  that  in 
the  other,  and  the  trial  was  bad  upon  the 
same  theory.  The  plaintiff  undertook  to  ear 
tablish  her  right  to  recover  In  this  case,  by 
evidence  which  was  the  same  In  all  substan- 
tial particulars  as  that  introduced  by  her  In 
the  other  case,  with  this  ezjception:  At  the 
trial  In  the  other  case  she  testified  that  she 
was  present  in  the  yard  at  the  time  of  the 
accident  and  witnessed  it.  She  pointed  out 
the  place  where  she  was  standing.  She  also 
pointed  out  where  her  son  was  standing  cm 
the  track  when  the  engineer  started  to  move 
the  engine  toward  him,  giving  the  distance 
before  it  reached  him  and  ran  him  down.  At 
the  trial  of  this  case  she  changed  her  testi- 
mony as  given  on  the  other  trial,  by  putting 
herself  at  a  point  where  she  was  much  nearer 
the  engine  when  it  began  to  move,  and  fixing 
the  point  at  which  her  son  stood  much  far- 
ther from  the  engine,- thus  bringing  herself 
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relatlTely  nearer  to  the  engineer.  In  order 
to  increase  by  her  testimony  the  probability 
that  the  engineer  saw  her  son  in  abple  time 
to  stop  \be  engine  before  It  reached  him.  She 
explained  this  change  in  her  testimony  by 
saying  that  at  the  other  trial  she  Iiad  not 
measured  these  distances,  but  had  only  esti- 
mated them,  whereas  after  the  trial  she  had 
procured  the  services  of  a  competent  engineer 
and  had  them  accurately  measured.  Refer- 
ence to  the  epitome  and  analysis  of  the  6vl- 
dence  made  in  the  opinion  in  the  other  case 
will  make  it  clear  that  the  change  in  her  testi- 
mony did  not  add  materially  to  the  eviden- 
tiary value  of  her  narrative  as  then  made. 
The  discussion  in  that  opinion  fully  covers 
and  disposes  of  every  phase  of  the  evidence 
In  this,  under  the  rnlea  of  law  applicable,  and 
\Ce  are  satisfied  with  the  result  reached.  It 
Is  conclusive  of  this  case. 

It  may  be  added  that  the  defendants  in- 
troduced several  witnesses  whose  testimony 
was  not  Introduced  at  the  trial  of  the  other 
case.  Their  testimony  strongly  impeached 
that  of  the  plalntiO,  in  that  it  tended  to  show 
that  she  was  not  at  the  point  where  she  said 
she  was  standing  at  the  tfane  of  the  accident, 
and  that  she  was  either  mistaken  in  impor- 
tant particulars  of  her  narrative,  or  that  her 
statement  that  she  was  present  in  the  yard 
and  witnessed  the  accident  was  a  fabrication. 
Conceding  for  the  moment  that  her  statement 
furnished  the  basis  for  ab  inference  that  the 
engineer  actually  saw  the  boy,  in  view  of  the 
change  In  her  testimony,  the  positive  state- 
ment of  the  engineer  that  he  did  not  see  the 
boy  and  the  undisputed  evidence,  positive 
and  circumstantial,  of  other  witnesses  in- 
troduced by  the  defendants,  impeaching  her 
testimony  throughout,  as  pointed  out  in  the 
opinion  in  the  other  case,  the  evidence  as  a 
whole  was  InsufBclent  to  Justify  a  recovery. 

[1]  If  the  pleadings  had  been  formulated 
on  the  theory  that  because  of  the  situation 
of  the  yard  and  customary  use  of  it  by  those 
who  lived  in  the  vldnlty  and  other  members 
of  the  public  by  acquiescence  of  the  railway 
company,  its  duty  to  take  knowledge  of  their 
probable  presence  and  to  keep  a  lookout  for 
them  during  the  movement  of  its  train  would 
have  been  made  apparent,  and  a  different  case 
would  have  been  presented.  The  evidence 
might  then  hare  made  a  case  calling  for  the 
Judgment  of  the  Jury.  The  rules  by  which 
cases  of  that  character  are  determined  have 
no  application  here.  In  that  class  of  cases 
it  is  the  duty  of  the  company  to  keep  a  look- 
out In  order  to  avoid  injury  to  persons  who 
may  be  in  the  way  of  Its  trains.  •  Dahmer  v. 
Northern  Pac.  Ry.  Co.,  48  Mont.  152, 136  Pac. 
1059,  142  Pac.  209;  MuUery  y.  Great  North- 
em  Ry.  Co..  60  Mont  408,  148  Pac.  323.  In 
cases  of  the  class  tf  the  Instant  case,  the 
company  Is  under  no  duty  other  than  to  avoid 
injury  to  persons  who  may  be  in  the  way  of 
Its  trains  after  their  presence  and  peril  have 


actually  been  discovered.  Dahmer  y.  Nortb- 
em  Pac.  Ry.  Co.,  supra,  and  cases  dted. 

[2]  Construing  the  evidence  from  the  as- 
pect of 'it  most  favorable  to  the  plaintiff,  it 
presents  nothing  more  than  a  scintilla  tend- 
ing to  show  that  the  engineer  actually  ob- 
served the  boy  on  the  track.  In  Escallier  v. 
Great  Northern  Ry.  Co.,  46  Mont.  238,  127 
Pad  458,  Ann.  Cas.  1914B,  468,  it  was  pointed 
out  that  it  requires  more  than  this  to  call 
for  the  Judgment  of  a  Jury.  The  principle  of 
that  case  applies  here. 

[3-1]  Hon.  Theodore  Lentz,  of  the  Fourth 
Judicial  district  presided  at  the  trial,  having 
been  requested  to  do  so  by  Hon.  John  B. 
McClemau,  the  resident  Judge,  in  whose  de> 
partment  the  case  was  pending.  After  the 
verdict  was  rendered,  but  before  Judgm«it 
had  been  entered.  Judge  Lentz  returned  to 
his  own  district  A  few  days  later  a  formal 
Judgment  was  presented  to  him  by  counsel 
for  defendants  at  Missoula  for  his  signature. 
After  he  had  signed  It,  It  was  transmitted  to 
the  derk  of  the  district  court  in  Silver  Bow 
county,  and  by  him  duly  entered.  Counsel 
for  plalntiS  contend  that,  since  Judge  Lentz 
did  not  formally  render  Judgment  In  open 
coqrt  in  Silver  Bow  county,  the  Judgment 
Is  void.  It  is  true  that  a  Judge  cannot  at 
chambers,  after  leaving  the  district  in  which 
he  has  presided  at  a  trial,  render  Judgment 
therdn  or  make  any  order  other  than  he  is 
authorized  by  statute  or  by  agreement  of  the 
parties.  State  ex  rei.  Mannlz  v.  District 
Court  51  Mont  310,  152  Pac.  753.  Indeed, 
he  is  without  Jurisdiction  while  he  is  in  his 
own  district  to  do  anything  at  chambers,  in 
relation  to  cases  pending  there,  other  than 
what  the  statute  authorizes.  State  ex  rel. 
Mannlx  v.  District  Court,  supra ;  23  Cyc.  550. 
The  rendition  of  a  Judgment  Is  a  Judicial  act 
which,  to  be  valid,  must  be  rendered  In  open 
court.  Section  6800  of  the  Revised  Codes  de- 
clares: 

"When  trial  by  jury  has  been  had.  Judgment 
must  be  entered  by  the  derk,  in  conformity  to 
the  verdict,  within  twenty-four  hours  after  the 
rendition  of  the  verdict  unless  the  coort  order 
the  case  to  be  reserved  for  argument  or  fur- 
ther consideration,  or  grant  a  stay  of  pro- 
ceedings." 


Under  this  provision,  the  return  and  re- 
cording of  a  general  verdict  makes  it  the 
ministerial  duty  of  the  derk  to  enter  Judg- 
ment. In  other  words,  the  recording  of  the 
verdict  under  the  direction  of  the  court  Is 
the  rendition  of  Judgment  Thereafter  the 
court  has  no  other  function  to  perform  with 
reference  to  it  onless  it  has  ordered  the  case 
to  be  reserved  for  argument  or  further  con- 
sideration, or  granted  a  stay  of  proceedings. 
The  custom  of  drawing  a  formal  Judgment 
and  having  the  Judge  to  sign  It  is  usually 
observed;    but  this  Is  not  required  by  the 
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statute.  The  algnatnre  of  the  Judge  is  not 
essential  to  Its  validity.  State  ex  rel.  Dolen- 
ty  V.  District  Court,  42  Mont.  ITl,  111  Pac. 
781;  State  ex  rel.  Anderson  v.  District  Court, 
66  Mont  244, 184  Pac.  218;  Spelling,  New  Tr. 
&  App.  Prac.  I  485. 

[t-12]  It  Is  otherwise  yrhea  the  court  di- 
rects the  Jury  to  return  a  special  verdict  or 
special  findings.  When  the  special  verdict 
or  findings  are  returned,  It  Is  the  duty  of  the 
court  to  render  the  proper  Judgmoit  McDon- 
ald V.  Klenze,  52  Mont  142,  167  Pac.  175. 
"There  Is  this  difference  between  a  general 
and  a  special  verdict:  The  former  Includes, 
or  rather  unmistakably  Implies,  the  conclu- 
sion of  law  constituting  a  judgment,  while 
the  latter  answers  the  purpose  of  findings  by 
the  court,  but  lacks  the  conclusion  of  law 
which  accompanies  findings  made  by  the 
court  Therefore,  in  cases  of  special  verdicts, 
the  clerk  has  no  guide  for  entering  the  judg- 
ment until  the  court  has  declared  the  conclu- 
sion of  law;  tliat  Is,  directed  what  judgment 
shall  be  altered."  Spelling,  New  Tr.  &  App. 
Prac.  f  485.  When  this  Is  the  situation,  the 
rendition  of  Judgment,  being  a  Judicial  act 
which  remains  to  be  done,  must  be  performed 
by  the  Judge  in  open  court  The  announce- 
ment of  his  decision  by  the  Judge  It)  opoi 
court  and  the  entry  of  it  In  the  minutes  con- 
stitute the  rendition  of  the  judgment  In 
equity  cases,  If  the  decision  is  general  or  the 
findings  are  not  accompanied  by  conclusions 
of  law  onbodying  specific  directions  as  to  the 
adjustment  of  the  rights  of  the  parties,  the 
derk  has  no  authority  to  enter  the  judgment 
In  assuming  to  do  so,  he  assumes  to  perform 
Judicial  functions,  whereas  his  duty  in  this 
respect  is  ministerial.  He  may  not  act  at  all 
xmtil  the  terms  of  the  Judgment  have  been 
finally  fixed  by  the  court  State  ex  rel.  Reset 
V.  District  Court,  63  Mont  235,  163  Pac.  1149. 
When  this  has  been  done,  however,  the  clerk's 
duty  la  clear.  When  entered  in  conformity 
with  the  dlrectii(»]  of  the  court,  the  judgment 
Is  the  Judgment  of  the  court,  though  not  wrlt- 
trai  out  and  signed  by  the  Judge.  The  signing 
of  the  Judgment  In  this  case  by  Judge  Lentz 
at  Missoula  was  therefore  not  necessary  to 
authorize  the  clerk  to  enter  the  Judgment 
The  contention  of  counsel  Is  without  merit 

The  Judgment  and  order  are  afflrmed. 

Affirmed. 

HOLLOW  AY,  HUBLT,  and  MATTHEWS, 
JJ.,  concur. 

COOPER,  J.  The  evidence  in  this  case  not 
differing  materially  from  that  presented  in 
Mclntyre  v.  Northern  Pac.  Ry.  Co.,  56  Mont 
43,  180  Pac.  971,  I  feel  compiled  to  dissent 
upon  the  ground  that  in  my  judgment  the 
evidence  was  sufficient  to  call  for  a  submis- 
sion of  it  to  the  Jury. 


Ctl  Wyo.  O 
!■  re  FAULKNER'S  ESTATE. 

FAULKNER  V.  FAULKNER  at  «L 

(No.  1000.) 

(Snpreme  Court  of  Wyoming.    Sept.  1,  1920.) 

1.  Appeal  and  error  «=>6I2(2)— Record  shouM 
have  been  oertifled  by  Judge. 

■  A  record  on  appeal,  prepared  by  the  cleric 
and  certified  by  him  January  28,  1919,  will  be 
stricken  from  the  files  of  the  court  under 
SesB.  Laws  1919,  c.  82,  f  6,  where  not  certified 
to  by  the  Judge. 

2.  Appeal  and  error  «=>639(l)— Raoord  mnct 
contain  Jonraal  entry  of  Judgment. 

Where  record  cmitaina  no  journal  entry  of 
the  Judgment  or  decree,  but  simply  a  form  of 
decree  signed  by  the  judge  without  any  tran- 
script of  the  Journal  showing  that  it  was  ever 
entered,  or.  If  In  fact  a  decree  was  entered, 
when  it  was  entered,  or  what  It  was,  the  ap- 
peal must  be  dismissed. 

Error  to  District  Court,  Uinta  County;  ▼. 
J.  Tldball,  Judge. 

In  the  matter  of  the  estate  of  Sarata  A. 
Faulkner,  deceased.  Proceeding  by  Stephen 
Faulkner  against  Charles  Faulkner,  William 
Faulkner,  Albert  Faulkner,  and  Sarah  Ann 
Ooodman,  to  contest  a  will.  Decree  for  con- 
testees,  and  contestant  appeals.  Appeal  dis- 
missed. 

P.  W.  Spaulding  and  Louis  KabeU,  Jr.. 
both  of  Evanston,  for  appellant 

Reuel  Walton,  of  Evanston,  and  S.  T.  Com. 
of  Ogden,  Utah,  for  respondents. 

BEARD,  a  J.  [1]  In  this  case  the  re- 
spondents have  filed  and  submitted  a  motion 
to  strike  from  the  files  of  this  court  the  rec- 
ord for  appeal  and  the  transcript  of  testimony, 
and  to  dismiss  the  appeal  upon  a  number  at 
grounds,  only  a  few  of  which  need  be  con- 
sidered. One  of  the  grounds  for  the  motion 
to  strike  the  record  on  appeal  from  the  files  Is 
that  It  is  not  certified  by  the  Judge  of  the 
district  court  as  true  and  correct  The  rec- 
ord on  appeal  as  prepared  by  the  clerk  was 
certified  by  him  January  28,  1919.  At  that 
time  the  statute  (section  6,  chapter  82,  S.  U 
1917)  required  the  record  on  appeal  to  be  cer- 
tified to  by  the  Judge  and  clerk  of  the  dis- 
trict court  as  true  and  correct  The  record 
as  filed  In  this  court  Is  not  In  any  manner 
certified  by  the  Judge;  and  for  that  reason 
Is  not  such  a  record  as  the  statute  then  re- 
quired, and  should  be  stricken  from  the  flies 
of  this  court. 

[2]  Respondent  moves  to  dismiss  the  ap- 
peal for  the  reason,  among  others,  that  tbe 
record  fails  to  show  that  at  the  time  the  ap- 
peal was  taken  any  Judgment  or  final  ordo' 
had  been  entered  in  the  cause.  In  that  re- 
spect tbe  record  here  Is  In  tbe  same  condl- 
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tlon  ail  tbe  recora  In  Hahn  ▼.  CltizenEf  State 
Bank,  25  Wyo.  467, 171  Pac.  889.  In  the  opin- 
ion In  that  case  the  question  Is  fnlly  consld- 
ei^  and  discussed;  and  it  would  serve  no 
good  purpose  to  repeat  h^re  what  was  there 
said.  That  decision  was  adhered  to  on  a  pe- 
tition for  rehearing  (172  Pac.  705),  and  was 
dted  and  followed  In  Goodrich  t.  Big  Horn 
County  Bank,  174  Pac.  191.  The  record  In 
the  present-  case,  like  those  in  the  cases  cit- 
ed, contains  no  Journal  entry  of  the  judgment 
or  decree  but  simply  a  form  of  decree  signed 
by  the  Judge,  without  any  transcript  of  the 
Journal  showing  that  it  was  ever  entered,  or, 
if  a  decree  was  In  fact  entered,  when  it  was 
entered,  or  what  it  was.  Even  if  the  record 
in  the  present  case  had  been  properly  certi- 
fied so  that  It  could  be  considered  by  this 
court,  the  fact  that  It  contains  no  transcript 
of  any  Jonmal  entry,  showing  the  entry  of 
any  Judgment  or  decree,  requires  the  dismiss- 
al of  the  ai^eal.  Following  the  decisions  in 
the  cases  above  cited,  the  appeal  Is  dismissed. 
Appeal  dismissed. 
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POTTER,  J.,  and  KIMBAI/I.,  District 
Judge,  concur. 

BLYDENBURGH,  X,  being  unable  to  sit  in 
this  case,  Bon.  Ralph  KIMBALL,  Judge  of 
the  Sixth  Judicial  District,  was  called  In  as 
a  member  of  the  court,  and  sat  in  his  stead. 


(27  Wyo.  620) 

MITTER  V.  BLACK  DIAMOND  COAL  C6. 

BLACK  DIAMOND  COAL  CO.  V.  MITTER. 

(Nos.  098,  1005.) 

(Supreme  Court  of  Wyoming.    Sept  1,  1920.) 

I.  Appeal  .and  error  «=>425— Notice  of  direct 
appeal  must  be  served  within  10  days,  irre- 
speotlve  of  motion  for  new  trial. 
SesB.  Laws  1917,  c.  82,  relating  to  direct  ap- 
peals, makes  no  provision  for.  motion  for  new 
trial,  and  the  filing  of  sncb,  a  motion  does  not 
have  the  effect  of  extending  the  time  for  serv- 
ing the  notice  of  appeal  beyond  the  10  days 
from  the  entry  of  the  judgment. 

2.  Appeal  and  error  «=»I2— Direct  appeal  and 
proceedings  In  error  Independent  and  separate 
methods. 

A  direct  appeal,  under  Sess.  Laws  1917,  c. 
32,  and  proceedings  in  error,  are  entirely  sep- 
arate and  independent  methods  of  obtaining  a 
review,  either  of  which  a  party  may  elect  to 
pursue;  but  in  either  case  the  statute  and  rules 
of  court  applicable  to  that  particular  method 
must  be  followed. 

3.  Appeal  and  error  <8=9544(  I )— Matters  not 
reviewable,  In  absence  of  bill  of  exceptions. 

Assignments  that  rulings  of  the  trial  court 
on  motions  were  erroneous,  and  assignments 
that  findings  of  the  trial  court  are  against  the 
law  and  the  evidence,  cannot  be  reviewed  in 


proceedings  in  «rror,  in  the  absence  of  a  bill  of 
exceptions,  in  view  of  rule  13  (104  Pac.  xiii). 

4.  Appeal  and  error  «=»l  I— Both  errpr  and  ap- 
peal cannot  be  maintained  at  the  same  time^ 
While  a  pprty  may  bring  a  cause  to  the 
Supreme  Court  for  review  by  either  a  direct  ap- 
peal, under  Sess.  Laws  1917,  c.  32,  or  by  pro- 
ceedings in  error,  if  he  has  preserved  the 
proper  record,  he  cannot  maintain  both  at  the 
same  time. 

Error  to  District  Court,  Sweetwater  Coun- 
ty; John  B.  Arnold,  Judge. 

Action  by  M.  Mitter  against  the  Black 
Diamond  Coal  Company.  Judgment  for 
plalnttir,  and  defendant  appeals  and  brings 
error.  Appeal  and  proceedings  in  error  dia- 
missed. 

J>ed  W.  Johnson,  of  Rock  Springs,  and 
Harry  O.  Riddl«,  of  Denver,  Colo.,  for  plain- 
tiff, 

Louis  Kabell,  Jr.,  of  Bvanston,  and  Edwin 
J.  Stason,  of  Sioux  City,  Iowa,  for  defendant. 

BEAKD,  0.  J.  [1]  In  each  of  these  cases 
the  BladE  Diamond  Goal  Company,  a  oorpora- 
tl«m,  seeks  a  reversal  of  the  same  judgment 
<rf  the  district  court  of  Sweetwater  county, 
ha  the  case  of  M  Mitter  against  said  com- 
pany, and  for  that  reason  will  be  considered 
in  one  opinion.  No.  998  is  a  proceeding 
brought  under  the  direct  appeal  act  (diapter 
32,  S.  L.  1917),  In  which  case  the  record  on 
appeal  was  filed  in  this  court  December  1, 
1919;  and  No.  1005  Is  a  proceeding  in  error, 
in  which  the  petition  in  error  and  prsecipe 
for  summcms  in  error  was  filed  February  7, 
1920'.  .In  No.  998,  the  respondait  filed  a  mo- 
tion to  dismiss  the  appeal  upon  the  ground, 
with  others,  that  this  court  la  without  Juris- 
diction to  entertain  the  appeal. 

An  examination  of  the  record  on  appeal 
certified  to  this  court  discloses  that  the  judg- 
ment or  decree  appealed  from  was  entered  in 
the  district  court  March  2,  1918,  and  the  last 
order  or  ruling  in  the  cause,  except  the  ruling 
on  a  motion  for  a  new  trial,  was  entered 
March  23,  1918,  and  the  notice  of  appeal  was 
not  served  until  February  19,  1919,  and  was 
filed  Februairy  24,  1919.  The  statute  govern- 
ing direct  appeals  (section  2,  chapter  32,  S. 
L.  1917)  provides: 

"An  appeal  must  be  taken  by  serving  a  no- 
tice in  writing  to  such  effect,  signed  by  the  ap- 
pellant, or  his  attorney,  upon  tiie  opposite  par- 
ty, or  his  attorney,  within  ten  days  from  the 
entry  of  the  order  or  judgment  appealed  from, 
and  said  notice  of  appeal  shall  be  filed  with  the 
clerk  of  the  district  court  where  the  order  or 
judgment  appealed  from  is  entered,  within  said 
ten  days." 

The  statute  providing  for  direct  appeals 
makes  no  provision  for  a  motion  for  a  new 
trial,  and  the  filing  of  such  motion  does  not 
have  the  effect  of  extending  the  time  for 
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serving  and  flllng  the  notice  of  appeal  be- 
yond tlie  10  days  from  the  entry  of  the  Judg- 
ment. No  doubt  a  party  may,  within  10  days 
from  the  entry  of  the  judgment,  serve  and 
file  a  notice  of  appeal,  In  order  to  preserve 
his  right  to  bring  the  case  to  this  court  by 
direct  appeal,  and  may  also  file  a  motion  for 
a  new  trial,  where  such  motion  is  necessary 
to  preserve  a  proper  record  for  bringing  the 
cause  to  this  court  by  proceedings  in  error; 
but,  unless  the  notice  of  appeal,  Is  served  and 
filed  witliin  the  time  required  by  the  statute, 
the  remedy  by  direct  appeal  is  lost  As  the 
notice  of  appeal  in  the  present  case  was  not 
served  and  filed  within  the  time  allowed 
therefor,  this  court  acquired  no  Jurisdiction 
by  the  filing  therein  of  the  record  on  appeal. 
For  that  reason  the  appeal  will  have  to  be 
dismissed ;   and  it  is  so  ordered. 

[2-4]  The  two  methods  provided  by  our 
statutes  to  be  pursued  to  obtain  a  reversal, 
modification,  or  vacation  of  a  judgment  of 
the  district  court  by  the  Supreme  Court  are 
^entirely  separate  and  independent  methods, 
either  of  which  a  party  may  elect  to  pursue; 
but  whether  or  not,  after  bringing  the  cause 
to  tUs  court  by  one  method,  and  while  that 
case  is  still  pending,  he  can  also  commence 
proceedings  in  this  court  by  the  other  meth- 
od, we  entertain  grave  doubts.  But  as  that 
question  has  not  been  raised,  we  do  not  de- 
cide it  In  either -case  the  statute  and  rules 
of  court  applicable  to  that  particular  method 
must  be  followed.  In  the  case  now  being 
cobsldered,  No.  1006,  the  defendant  in  error 
lias  filed  a  motion  to  dismiss  the  proceedings 
in  error.  One  of  the  grounds  for  such  motion 
is  that  the  record  contains  no  bill  of  excep- 
tions. Bnie  13  of  this  court  (104  Pac.  xltO 
provides: 

"Nothing  which  could  have  been  properly  as- 
signed as  a  ground  for  a  new  trial  in  the  court 
below  will  be  considered  in  this  court,  nnleas 
it  shall  appear  that  the  caase  was  properly 
presented  to  the  court  below  by  a  motion  for  a 
new  trial,  and  that  such  motion  was  overruled 
and  exception  was  at  the  time  reserved  to  such 
ruling;  all  of  which  shall  be  embraced  in  the 
bill  of  exceptions." 

Assuming  that  the  record  on  appeal  in 
case  No.  998  can  be  considered  in  this  case, 
neither  that  record  nor  the  record  in  this 
case  ccmtalns  any  bill  of  exceptions.  The 
rulings  of  the  trial  court  here  complained  of 
relate  to  the  rulings  on  divers  motions,  and 
that  the  findings  of  the  trial  court  are  against 
the  law  and  the  evidence.  "It  is  well  settled 
that  motions  are  not  in  the  record  on  pro- 
ceedings in  error,  luless  embraced  in  a  bill" 
(Harden  v.  Card,  14  Wyo.  479,  86  Pac.  246; 
Bank  of  Cbadron  v.  Anderson,  7  Wyo.  441, 
53  Pac.  280);  and  when  it  is  contended  that 
the  findings  are  against  the  law  or  the  evi- 
dence the  exertions  must  be  reduced  to  writ^ 
ing  and  presented  to  the  court  or  Judge  for 


allowance  (section  4598,  Compt  St  1910).  No 
brief  in  resistance  of  the  motioa  to  dismlsw 
the  proceedings  in  error  has  l>een  filed  by 
counsel  for  plaintiff  in  error,  and  we  do  not 
understand  them  to  claim  that  a  bill  is  not 
necessary  in  this  case.  Indeed,  they  seem 
to  have  abandoned  this  proceeding,  as  they 
state  in  their  brief  resisting  the  motion  to 
dismiss  the  appeal  in  No.  998  that — 

"The  appellant  is  seeking  to  have  the  action 
of  the  trial  court  reversed,  not  on  error,  but  by 
trial  de  novo  on  direct  appeal,  as  provided  by 
the  new  law  relating  to  that  method  of  review." 

Counsel  seem  to  entertidn  the  erroneous 
impression  that  under  chapto:  32,  8.  Zi.  1917, 
they  can  have  a  trial  de  novo  in  this  court. 
While  a  party  may  bring  the  cause  to  this 
court  by  either  of  the  two  methods  at  his 
election,  if  he  has  preserved  the  proper  rec- 
ord, he  cannot  maintain  both  at  the  same 
time,  and,  whether  or  not  this  proceeding  is 
to  be  regarded  as  abandoned,  it  is  clear  that 
in  the  absence  of  a  bill  of  exceptions,  there 
is  nothing  for  this  court  to  consider,  and  the 
motion  to  dismiss  the  proceedings  in  error 
will  have  to  l>e  granted;  and  it  is  so  ordered. 

Apiieal  and  proceedings  in  error  dismissed. 

POTTER,  J.,  and  TIDBALL,  District 
Judge,  concur. 

BLYDENBURGH,  J.,  being  unable  to  sit 
in  these  cases,  Hon.  V.  J.  TIDBAIX,  Judge 
of  the  Second  Judicial  District  was  called 
in  as-a  member  of  the  oourt  and  sat  in  his 
stead. 


<G6  Utah.  ESD 

KELLY  V.  BOARD  OF  EDUCATION  OF 
MILLARD  COUNTY  et  al.    (No.< 3504.) 

(Supreme  Court  of  Utah.    July  27,  1920.) 

Schools  and  school  districts  ($=997(4)— Censol- 
■dated   district,    without   alection,   could   not 
Issue  and  sell  bonds  to  pay  indebtadaess  cre- 
ated In  violation  of  Constitution  prior  to  con- 
solidation. 
A  consolidated  school  district  has  not  the 
power,  under  Comp.  Lawp  1917,  (  4619,  and 
Laws  1919,  c.  91,  {  1,  to  issue  and  sell  bonds 
pf  the  consolidated   school  district  to  pay  an 
indebtedness  created  by  one  of  the  school  dis- 
tricts  prior   to   consolidation,   in   violation  of 
Const,  art  14,  i  3,  providing  that  an  indebted- 
ness cannot  be  created  in  excess  of  the  taxes 
of  the  current  year  unless  an  election  shall  be 
held  and  a  majority  of  the  voters  shall  favor 
such  a  debt 

Proceeding  by  James  A.  Kelly  to  prohibit 
the  Board  of  Education  of  Millard  Coonty 
and  others  from  issuing  and  selling  bonds. 
Peremptory  prohibition  awarded. 
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Grover  A.  Giles  and  J.  S.  Giles,  both  of 'Does  the  defendant  board  have- the  power. 


Fillmore,  for  plaintiff; 

James  A.  Melville,  Jr.,  of  Salt  Lake  ClVt 
for  defendants. 


THURMAN,  J. 
proceeding  to  prohibit  defendants  from  Is- 
suing and  selling  certain  district  school  bonds 
and  paying  the  Indebtedness  referred  to  In 
the  application.  The  material  facts  are  not 
in  dispute. 

On  the  2d  day  of  May,  1916,  the  county 
commissioners  of  Millard  county,  by  appro- 
priate resolution,  consolidated  all  of  the 
school  districts  In  said  county  Into  ,one  school 
district  of  first  class,  onde^  the  name 
and  style  of  "the  board  of  education  of 
Millard    county   schdol   district,   in    Millard 


imder  the  law  to  which  we  have  referred,  to 
Issue  and  sell  bonds  of  the  school  district  to 
pay  an  ind^tedness  created  In  violation  of 
the  Constitntion?  The  section  of  the  Con- 
Plaintiff  instituted  this '  stltntlon  above  referred  to  reads  as  follows: 

"No  debi  in  excess  of  the  taxes  for  the  cur- 
rent year  shall  be  created  by  any  county  or 
subdivision  thereof,  or  by  any  school  district 
therein,  or  by  any  city,  town  or  village,  or  any 
subdivision  thereto  in  this  state;  unless  the 
proposition  to  create  such  debt,  shall  have 
been  submitted  to  a  vote  of  such  qualified  elec- 
tors as  shall  have  paid  a  property  tax  therein, 
in  the  year  preceding  such  election,  and  a  ma- 
jority of  those  voting  thereon  shall  have  voted 
in  favor  of  incurring  such  debt." 


Chapter  91,  Sees.  Laws  Utah  1919,  upon 


coonty,  state  of  Utah."  By  said  consollda-  which  defendants  rely,  after  stating  the  neo 
tlon  the  defendant  board  became  liable  for  essary  steps  to  be  taken  by  the  board  and 
all  the  outstanding  debts  and  obligations  the  requisites  to  be  observed  In  refunding 
of  the  school  districts  existing  In  the  county ,  bonds  previously  ,  Issued,  has  the  following 
at  the  time  of  the  consolidation.  Comp.  Laws  provision  on  page  '282: 
Utah  1917,  I  4619.  Among  the  districts  so 
consolidated  were  the  Central  school  district 
No.  5  and  the  Bolden  school  district  No.  8, 


each  of  which  was  burdened  with  an  Indebt- 
edness created  in  excess  of  the  taxes  of  the 
current  year.  In  violation  of  section  3,  art.  14 
of  the  state  Constitution.  The  debts  of  the 
two  districts  aggregated  a  sum  in  excess  of 
$20,000. 

On  the  12th  day  of  August,  1919,  after 
notice  duly  published  and  in  pursuance  of 
the  provltdons  of  chapter  91,  Sess.  Laws 
Utah  1919,  providing  for  the  redemption,  can- 
cellation, and  refunding  of  school  bonds  and 
issuance  of  funding  bonds,  the  defendant  tricts  has  the  power  to  refund  the  indebted- 
tward,  composed  of  the  other  defendants  as  ness  of  a  school  district  incurred  vAtut  to  its 


"Bonds  may  also  be  issued  by  a  consolidated 
school  district  without  an  election,  for  the 
funding,  purchase  or  redemption  of  the  out- 
standing indebtedness  of  any  such  consolidated 
school  district,  provided  such  debt  was  contract- 
ed prior  to  consolidation  and  was  assumed  by 
such  consolidated  sohooi  district  pursuant  to 
law.  The  legality,  regularity,  and  validity  of 
any  such  outstanding  indebtedness  may  be  de- 
termined in  the  manner  hereinbefore  set  forth 
for  determining  the  validity  of  bonds  to  be  re- 
funded by  any  board  of  education." 

It  is  assumed  by  the  defendants  that  the 
board  of  education  of  the  consolidated  dis- 


members thereof,  adopted  a  resolution  for  the 
issuance  and  sale  of  bonds  of  the  defendant 
school  district  in  the  sum  of  $20,000  for  the 
purpose  of  paying  the  aforesaid  indebtedness. 
The  plaintiff  Is  a  resident  and  taxpnyer  of  the 
said  county  and  school  district,  and  aB  snCh 
makes  this  application  for  relief. 

The  complaint  of  plaintiff  with  great  par- 
ticularity details  the  various  steps  taken  by 
the  county  commissioners  and  defendant 
board  from  the  date  of  the  consolidation  of 
the  school  districts  down  to  the  commence- 
ment of  this  action.  Every  necessary  step, 
under  the  laws  of  this  state,  seems  to  have 
been  taken  by  the  board,  and  the  provisions 
of  the  law  carefully  followed  in  every  re- 
spect, prior  to  the  adoption  of  the  resolution 
providing  for  the  Issuance  and  sale  of  the 
bonds.  Plaintiff,  in  bis  brief,  Charges  various 
Irregularities  and  omissions  on  the  part  of 
the  defendants  In  regard  to  the  proceedings 
prior  to  the  adoption  of  the  resolution,  but  aft- 
er a  careful  investigation  of  the  proceedings 
and  the  law  applicable  thereto  we  are  of  the 
opinion  that  die  law  was  substantially  com- 
plied with  In  every  essential  particular.  The 
only  question  to  be  determined,  therefore,  is: 


consolidation  with  other  districts  in  the  coun- 
ty, whenever  It  is  made  to  appear  that  such 
district  has  received,  the  oonslderation  for 
such  indebtedness  and  been  the  beneficiary 
thereof.  There  Is  no  question  but  that  In  the 
present  case  the  debt  created  by  each  of  the 
districts  before  consolidation  was  created 
in  good  faith  for  the  benefit  of  the  schools 
therdn.  The  detailed  account  of  the  various 
items  constituting  such  Indebtedness  in  each 
of  the  two  districts-  mentioned  shows  con- 
clusively that  it  was  incurred  strictly  for 
school  purposes. 

In  our  view  of  the  Constitution,  however, 
the  purpose  for  which  thfe  debt  was  created 
or  obligation  incurred  is  in  no  sense  a  con- 
trolling factor.  The  primary  question  is:  Was 
the  indebtedness  a  binding  obligation  upon 
the  district  creating  It?  Could  the  district 
itself  before  consolidation  have  been  forced 
to  pay  the  obligation  as  against  a  defense  in- 
terposed that  it  was  in  excess  of  the  debt 
limit  provided  by  the  Constitution?  If  the 
district  itself  could  not  have  been  compelled 
to  pay  it  for  the  reasons  stated  It  must  be 
because  It  was  not  a  binding  obligation,  and 
therefore,  in  contemplation  of  law,  was  no 
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debt  at  alL  If  It  was  no  debt  at  all.  It  clearly 
does  not  come  within  the  meaning  of  the 
term  "indebtedness"  as  nsed  In  the  excerpt 
la^t  above  qnoted.  This  proposition  seems 
to  me  to  be  unassailable.  The  language  of 
the  constitutional  provision  above  qnoted  is 
plain  and  cannot  be  misunderstood.  It  Is 
admitted  by  the  demurrer  In  the  present 
case  that  the  so-called  Indebtedness  In  ques- 
tion vnm  all  in  excess  of  the  debt*Umlt  fixed 
by  tibe  Cmstltatlon.  It  Is  admitted,  also, 
that  the  question  of  Indebtedness  was  not 
submitted  to  a  vote  of  the  electors  of  the 
districts  In  any  manner,  or  at  all.  The  ques- 
tion presented  is  so  elementary  as  to  preclude 
the  necessity  of  entering  upon  an  extended 
review  of  the  authorities.  In  28  Cyc.  at 
pages  1560,  1661,  It  is  said: 

"A  contract  made  by  a  municipality  in  excess 
of  Its  debt  limit  fixed  by  the  Constitution  or 
by  statute  is  void,  at  least  as  to  tlie  excess; 
and  every  one  dealing  with  a  municipality  ,ie 
ctiarged  with  notice  of  a  limitation  npon  the 
amount  of  Its  indebtedness." 

Again,  at  page  1038  of  the  same  voliime, 
it  Is  said: 

"Constitntlonal  lintitatioaa  upon  the  amonnt 
of  monlcipal.  indebtedness  are  mandatory." 

In  85  Cyc.  at  page  951,  spealilng  of  the 
power  of  school  districts,  the  author  says: 

"All  persons  dealing  with  ffistriet  boards, 
committees,  or  officers  are  l)oand  to  ascertain 
the  limits  of  their  anthority  as  fixed  by  statu- 
tory or  organic  law,  and  are  therefore  charge- 
able with  notice  of  any  limitations  thereon,  as 
in  respect  to  tin  amonnt  tbey  are  authorised 
to  expend." 

The  doctrine  Is  stated  in  24  E.  O.  I*  at 
page  609,  thus: 

"The  power  of  school  districts  to  incur  in- 
debtedness is  very  generally  limited  by  the  state 
Constitutions  or  statutes.  The  limitation  is  ab- 
solute, and  after  it  has  been  reached  the  offi- 
cers and  agents  of  a  district  are  powerless, 
and  cannot  in  any  manner  or  for  any  purpose 
burden  it  with  any  greater  amount.  A  con- 
tract wtiich  increases  the  indebtedness  of  a 
school  district  beyond  the  constitutional  limit 
is  therefore  void,  and  the  fact  that  the  district 
baa  received  the  benefits  thereof  does  not  ren- 


der it  liable  on  an  implied  contract  to  pay  a 
quantum  mernit  therefor." 

This  proposition  is  Incontrovertible  upon 
any  rational  or  consistent  theory.  It  cannot 
be  presumed  that  the  Legislatore  of  1919,  in 
the  law  to  which  we  have  referred,  intended 
anything  more  than  that  the  school  board 
should  have  power  to  issue  Its  bonds  for  the 
refunding  of  obligations  that  were  lawful 
and  binding  when  created. 

Plaintiff  contends  that  the  law  of  1919  is 
unconstitutional.  If  it  is  susceptible  of  being 
applied  as  attempted  by  defendants  in  the 
present  case,  plaintiff's  contention  is  undoubt- 
edly correct  We  do  not  believe  it  is  reason- 
ably susceptible  of  any  such  construction. 
If  an  apparent  obligation  incurred  in  viola- 
tion of  the  plain  provision  of  the  Constitu- 
tion is  in  fact  not  an  indebtedness  at  all,  as 
we  have  before  suggested,  then  the  act  of 
1919,  relied  on  by  defendants,  affords  no 
Justification  in  the  present  case  for  the  con- 
templated issue  and  sale  of  bonds.  Plaintiff, 
in  the  prayer  of  his  complaint,  prays  that 
the  defendants  be  peremptorily  prohibited 
and  restrained  from  Issuing  or  selling  said 
l)onds,  or  any  of  them,  or  from  paying  sudi 
Indebtedness,  or  any  part  of  the  same. 

We  are  not  inclined  in  this  proceeding  to 
grant  relief  to  the  full  extent  prayed  for  in 
the  complaint.'  The  so-called  indebtedness, 
as  hereinbefore  stated,  was  incurred  in  good 
faith.  The  schools  received  the  benefit  there- 
of. The  taxpayers  of  the  district  were  re- 
lieved to  that  extent  The  business  Instltn- 
tlons  that  fnmisbed  the  supplies'  and  kept 
.  the  schools  running  have  not  been  paid.  If 
the  defendant  board  and  taxpayers  of  the 
county  feel  that  the  obligation  is  at  least  a 
moral  onev  and  cap  provide  some  lawful 
means  by  which  it  can  be  paid.  It  will  be  a 
commendable  thing  to  do.  This  court  is  not 
disposed  to  go  further  in  this  decision  than 
to  hold  that  the  method,  proposed  in  this 
proceeding  is  unconstitutional  and  for  that 
reason  should  be  prohibited. 

For  the  reasons  stated  the  defendants  are 
hereby  peremptorily  prohibited  from  Issuing 
or  selling  the  school  bonds  herein  referred  to 
as  prayed  for  In  the  complaint. 

CORFMAN,  C.  X,  and  FRICE,  WKBEB, 
and  GIDEON,  JJT.,  concur. 
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STATE  ax  rel.  FITCH  v.  STATE  BOARD  OF 

SCHOOL  LAND  COM'RS  OF  WYOMINO 

et  «l.     (No.  970.) 

(Supreme  Court  of  Wyoming.     Sept  1,  1920.) 

1.  Public  lands  «=354(l)->Sale  af  laadt  to 
applioant  who  made  writtaa  gaaranty  to  bid 
valid  witheat  verbal  bid. 

Where  achool  land  was  offered  tor  aale 
•t  public  auction  at  time  and  place  advertiBed, 
and  in  absence  of  verbal  bid  waa  declared  sold 
to  applicant,  who  applied  to  have  land  select- 
ed aa  state  or  indemnity  school  lands  and  sold 
aa  auch,  and  who  guaranteed  in  writing,  to 
bid  specified  unount,  and  deposited  a  portion 
of  such  amount,  the  sale  was  valid,  notwith- 
standing applicant's  failure  to  make  a  verbal 
bid;    the  written  guaranty  constituting  a  bid. 

2.  Auctions  aad  auctioneers  ^=37— How  bids 
may  be  made. 

A  bid  may  be  made  orally  or  in  writing, 
by  a  wink  or  nod,  or  by  any  mode  by  which 
the  bidder  signifies  his  willingness  and  in- 
tention to  bid  a  particular  price. 

3.  Estoppel  «s>62(2)— Offleer  bound  by  oob< 
structloa  of  guaranty  >aa  a  Md  for  puMlo 
lands. 

State  oflScers,  having .  construed  written 
guaranty  to  bid  specified  amount  at  public  sale 
of  school  lands  as  a  bid,  will  not  be  heard  to 
insist  upon  a  different  construction  in  actiqn 
involving  validity  of  sale  to  applicant,  who  had, 
in  writing,  guaranteed  to  bid  a  specifled  aikiount, 
but  who  had  made  no  verbal  bid  at  sale. 

4.  Aaetleaa  and  anetlanoara  ^97  — Hour  bid 
may  be  accepted. 

Acceptance  of  a  bid  ia  to  be  denoted  by  the 
fall  of  tiie  hammer,  or  any  other  audible  or 
visible  means  signifying  to  bidder  that  he  is 
entitled  to  the  property  on  paying  the  amount 
of  his  bid  accardinJK  fo  the  terms  of  the  sale. 

5.  Pnblla  iaada  «=954(l)— BMdor  at  aoeond 
aalo  af  land  held  sot  to  have  waWod  rights 
■ndar  first  sale. 

Where  school  land  being  sold  at  public  auc- 
tion .  was  declared  sold  to  applicant,  who  liad 
made  written  bid  prior  to  sale,  applicant,  by 
bidding  at  second  attempted  sale  of  same  lands 
without  knowledge  of  first  sale,  did  not  waive 
rights  under  first  sale. 

Original  proceeding  in  mandamns  by  ttie 
8tat«  of  Wyoming,  on  tbe  relation  of  B.  L. 
Fitcb,  against  the  State  Board  of  School 
Land  Commissioners  of  tbe  state  of  Wy- 
oming and  another.    Writ  granted. 

R.  R.  Ryan,  of  Gillette,  and  Don  U  Wake- 
man,  of  Sheridan,  for  relator. 
W.  L^  Walls,  Atty.  Oen.,  for  reqwndents. 

BEARD,  C.  J.  In  this  easel  on  the  peti- 
tion of  the  relator,  an  alternative  writ  of 
mandamus  was  Issned  to  the  respondents, 
requiring  them  to  issue  to  the  relator  a  cer- 


tificate of  parchase  for  the  east  half  of  sec- 
tion 1,  township  62,  north  of  range  76,  sit- 
uated In  Campbell  county,  state  of  Wyoming, 
at  the  sale  price  therefor  of  $10  per  acre, 
or  to  show  cause  why  they  refuse  to  do  so. 
The  respondents  filed  their  answer  to  said 
petition,  to  which  relator  filed  a  reply.  On 
the  Issues  thus  Joined,  written  stipulations 
as  to  certain  facts  were  entered  into  by  the 
parties,  and  the  balance  of  the  evidence  was 
taken  In  writing  by  .a  commissioner  appoint- 
ed for  that  purpose. 

There  are  but  few  controverted  questions 
of  fftct  in  the  case.  About  February  1, 1915, 
tbe  relator  applied  In  writing  to  the  commls- ' 
sloner  of  public  lands  to  have  the  lands  above 
described  selected  as  state  or  indemnity 
school  lands,  and  for.  the  aale  of  the  same, 
and  at  tbe  same  time  the  relator  agreed  in 
said  application  to  bid  at  a  public  sale  of 
said. lands  the  sum  of  $10  per  acre  therefor, 
and,  as  a  guaranty  that  be  would  do  so,  de- 
posited with  the  state  land  commissioner 
il  per  acre,  or  a  total  of  $323.47;  Said  writ- 
ten guaranty  being  in  tbe  words  and  figures 
following: 

"I  inclose  herewith  a  deposit  of  fl.OO  upon 
each  acre  of  said  land,  said  deposit  to  be 
held  as  a  gaaranty  that  I  will  bid  $10.00  an 
acre  for  tbe  land  when  same  ia  offered  for 
sale." 

On  August  22,  1918,  the  relator  was  ad- 
vised that  the  state  had  become  the  owner  of 
said  lands,  and  that  it  would  offer  the  same 
for  sale  at  public  auction  to  the  highest  bid- 
der; anid  at  the  sajme  time  the  relator  was 
requested  by  the  state  land  commissioner  to 
deposit  with  him  the  further  sum  of  $20  to 
cover  the  cost  of  advertising  said  lands,  pro- 
vidlog  he,  ^the  retator,  Kstill  desired  said 
lands  sold  under  his  application  of  Febru- 
ary  1,  1815.  Tbe  land  was,  on  September  8, 
1918,  ordered  sold  by  the  state  board  of 
land  commUsionerfl,  and  thereupon,  on  Sep- 
tember 10,  1918,  the  relator  informed  the 
state  land  commissioner,  by  letter,  that 
he  still  desired  the  land  sold  under  said  ap- 
plication, and  then  d^Kwlted  with  said  com- 
missloner  the  said  sum  of  $20.  The  said 
lands,  together  with  numerous  other  tracts 
of  land,  were  duly  advertised  for  sale,  said 
notice  containing  the  following^  to  wit: 

"Notice  is  hereby  given  that  pursuant  to  law 
and  at  the  order  of  the  state  board  of  school 
land  commissioners,  the  commissioner  of  pub- 
lic lands  will,  on  the  Oth  day  of  December, 
1918,  at  8  o'doek  a.  m.  at  the  front  door  of 
the  courthouse  hi  the  city  of  Gillette,  county 
of  Campbell,  state  of  Wyoming,  offer  for  sale 
at  public  auction  and  sell  to  the  iiighest  and 
best  bidder,  the  following  described  school 
lands^  [Here  follows  a  description  of  the 
various  parcels  of  land  including  the  tract  in- 
volved in  this  action.]" 
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Said  notice  also  contained  the  following: 

"The  State  Board  of  School  Land  Commia- 
aioners  reserves  the  right  to  reject  any  and 
all  bids  offered  at  the  said  sale." 

The  Bale  was  held  and  conducted,  at  the 
time  and  place  designated  in  the  notice,  by 
the  deputy  commissioner  of  public  lands  who 
acted  as  auctioneer.  Thus  far  there  is  no 
dispute  between  the  parties.  The  deputy 
commissioner  who  conducted  the  sale  testl- 
fled  that- 
Prior  to  the  commencement  of  the  sale,  "hav- 
ing been  requested  to  pat  up  a  number  of 
pieces  oat  of  order  in  the  notice  of  sale,  in 
order  that  some  of  the  parties  might  get 
away  from  town,  I  took  the  sales  out  of  their 
regular  orde^.  There  would  be  two  bidders 
that  I  knew  of  on  the  east  half  of  section  1, 
township  52,  range  76,  an  agent  of  Mr.  John- 
son, of  Sheridan,  having  spoken  to  me  regard- 
ing the  procedure  of  receiving  bids,  prior  to 
the  hoar  of  sale.  Both  Mr.  Fitch  and  the  agent 
of  Mr.  Johnson  were  present  at  the  sale,  but 
inadvertently  I  took  the  sale  of  Mr.  Fitch 
and  offered  it  while  t>oth  parties  were  absent 
from  the  room,  and,  receiving  no  bids,  and 
supposing  both  parties  to  be  present,  I  de- 
clared the  land  sold  to  Mr.  Fitch,  subject  to 
the  approval  of  the  State  Board  of  School 
Land  Commisaioners." 

She  further  testified  on  cross-examination: 
That  she  did  not  linow  Mr. '  Johnson,  or 
whether  or  not  he  was  present  at  that  time. 
That  the  land  was  sold  to  relator  for  $10 
per  acre  on  his  application  and  deposit  with- 
out any '  verbal  bid  at  the  time.  That  at 
the  same  sale  another  tract  of  land  was  sold 
to  him  in  his  absence  in  the  same  manner. 
That  a  large  portion  of  the  land  sales 
throughout  the  state  ar«  made  on  the  appli- 
cation to  purchase  and  a  guaranty  deptMit, 
without  the  receipt  of  any  other  bid  at  the 
sale,  and  .that  the  written  application  and 
deposit  is  considered  a  bid,  and  a  sale  made 
on  that  if  there  are  no  other  bids.  That  later 
during  the  sale,  Mr.  Fitch  and  the  agent  of 
Mr.  Johnson  being  present,  she  again  of- 
fered this  land  for  sale,  and,  as  we  under- 
stand the  evidence,  Johnson's  agent  and  re- 
lator were  competitive  bidders  until  the  land 
was  again  struck  off  to  relator  at  $30  per 
acre.  That  she  did  not  at  the  time  she  of- 
fered the  land  the  second  time,  or  prior 
thereto,  inform  the  relator  that  the  land 
had  been  earlier  in  the  day  declared  sold  to 
him  for  $10  per  acre.  That  she  made  a  full 
report  of  all  the  facts  to  the  board.  The  re- 
lator testified  that  he  was  not  present  at  the 
time  ot  the  first  sale,  and  did  not  learn  of  It 
until  after  the  second  sale;  that  lie  then 
claimed  under  the  first  sate,  but  on  the  de- 
mand of  the  deputy  commissioner,  and,  un- 
der protest,  paid  to  her  the  initial  paymait 
of  10  per  cent,  of  the  bid  of  $30  per  acre; 
that  he  told  her  he  did  not  think  It  was 
right,  and  she  said  he  would  have  to  pay 


'  it ;  that  she  had  sold  it  for  that  much  money, 
and  she  would  have  to  require  him  to  make 
that  payment,  and  that  if  he  had  any  re- 
course it  would  be  from  the  board.  Another 
witness  testified  tliat  he  was  present  when 
the  land  was  first  sold,  and  that  relator 
was  not  then  present,  and  that  the  land  was 
then  sold  to  reintot  at  $10  per  acre;  that 
he  was  present  when  relator  asked  the  auc- 
tioneer about  the  double  sale,  and  that  she 
admitted  the  second  sale  was  a  mistake; 
that  the  Mr.  Johnson,  above  mentioned,  was 
present  at  the  first  sale.  Another  witness 
testified:  That,  he  was  present  during  the 
entire  course  of  the  sale ;  that  this  land  was 
sold  twice.  The  first  time'  early,  about  the 
third  tract;  and  the  last  time  It  was  sold 
in  the  regular  order  of  the  advertisement. 
There  were  no  bids  the  first  time,  and  the 
auctioneer  declared  it  sold  to  the  applicant 
at  $10  per  acre.  That  relator  was  not  pres- 
ent at  the  time  of  the  fl^rst  sale.  That  John- 
son was  present  during  the  entire  sale.  That 
when  there  were  no  bids,  other  than  the 
guaranteed  Ud,  the  lands  were  declared  sold 
to  applicant 

The  only  controversy  In  the  ease  is  whether 
or  not  the  first  transaction  constituted  a 
valid  sale  of  the  land  to  the  relator.  If  it 
did,  the  second  attempted  sale  was  without 
authority  and  void. 

[1,  2]  It  is  contended  by  the  Attorney  Gen- 
eral, for  respondents,  that  relator  failed  to 
make  good  his  guaranty  to  bid  $10  per  acre 
for  the  land  at  the  first  sale,  and  hence  there 
was  no  bid  at  that  time,  and  .could  be  no 
sale.  But  we  do  not  agree  with  that  con- 
tention. A  bid  may  be  made  orally,  or  in 
writing,  by  a  wink  or  a  nod,  or  by  any  mode 
by  which  the  bidder  signifies  his  willing- 
ness and  intention  to  give  a  particular  price 
(2  R.  C.  L.  1125),  or  by  words  spoken  pri- 
vately to  the  auctiMieer  (Milllngar  v.  Daly, 
86  Pa.  245),  or  by  letter  (Tyree  v.  Williams, 
3  Bibb  [Ky.)  365,  6  Am.  Dec.  663 ;  6  C.  J. 
829).  In  the  last-cited  case  the  sale  was 
by  executors  under  the  terms  of  a  will ;  and 
a  tew  days  before  the  sale  Jordan  (the  bidr 
der)  Informed  the  executors  by  letter  the 
price  he  would  give  for  the  property.  His 
bid  being  the  highest,  the  property  was  sold 
to  him.    The  court  said: 

"It  is  not  necessary  that  a  person  should  be 
present  at  an  auction  to  become  a  purchaser; 
he  may,  as  Jordan  did  in  this  case,  make  his 
bid  by  letter.  As  his  bid  was  the  highest,  and 
the  lot  was  in  fact  exposed  to  public  sale,  he 
may  well  be  considered  the  purchaser  at  the 
sale." 

[3,4]  In  the  present  case,  the  relator  not 
only  had  expressed  In  writing  his  willing- 
ness to  pay  $10  per  acre'  for  the  land,  but 
also  guaranteed  to  bid  that  amount  at  the 
sale,  and  had  actually  deposited  tne  percent- 
age of  that  amount  required  In  such  cases 
with  the  commissioner.     It  further  appears 
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by  the  respondenfB  own  evidence  that  not 
only  in  this  instance,  but  also  in  such  sales 
throughout  the  state  generally,  the  state  of- 
ficers have  regarded  and  acted  upon  the  guar- 
anty of  the  applicant  aa  a  bid.  Having 
placed  that  construction  upon  the  language 
contained  in  the  guaranty,  they  should  not  be 
heard  to  here  Insist  upon  a  different  con- 
struction of  it  The  land  was  offered  at 
public  auction  at  the  time  and  place  adver- 
tised, the  bid  was  accepted,  there  were  no 
other  bids,  and  the  land  was  declared  by 
the  auctioneer  sold  to  relator  for  $10  per 
acre.  "Acceptance  of  a  bid  1b  denoted  by 
the  fall  of  the  hammer,  or  by  any  other  au- 
dible or  visible  means  signifying  to  the  bid- 
der that  he  Is  entitled  to  the  property  on 
paying  the  amount  of  his  bid  according  to 
the  terms  of  the  sale.  Once  a  Ud  has  been 
accepted,  the  parties  occupy  the  same  rela- 
tion toward  each  other  as  exists  between 
promisor  and  promisee  in  an  executory  con- 
tract of  sale  conventionally  made.  There- 
after, as  a  rule,  the  seller  has  no  right  to 
accept  a  higher  bid,  nor  may  the  buyer  with- 
draw his  bid."  2  R.  C.  I*  1126;  Coker  v. 
Dawkins,  20  Fla.  141,  153 ;  State  v.  Hoboken 
Bank,  84  Md.  325-331,  35  Atl.  889 ;  Sherwood 
V.  Reade,  T  Hill  (N.  X.)  439. 

[S]  We  are  clearly  of  the  opinion  that  the 
first  sale  was  valid,  and  that  the  relator  la 
oitltled  to  a  tertlflcate  of  purchase  of  the 
land  at  $10  per  acre  upon  complying  with 
the  terms  and  condltlcms  contained  In  the 
advertisement.  The  second  sale  being  unau- 
thorized, and  relator  having  had  no  knowl- 
edge of  the  first  when  he  bid  at  the  second 
attempted  sale,  he  did  not  waive  his  rights 
under  the  first  and  only  valid  sale.  A  per- 
emptory writ  of  mandamus  will  issue,  requir- 
ing the  respondents  to  issue  and  deliver  to 
the  relator  a  certificate  of  purchase  for  ssdd 
lands  in  accwdance  with  the  views  herein 
expressed. 

Writ  granted. 

POTTER  and  BLTDENBURGH,  JJ.,  con- 
car. 


(27  Wyo.  44) 

STATE  V.  J0NE8.  (No.  971.) 

(Supreme  Ckturt  of  Wyoming.    Sept.  1,  1920.) 

I.  Jnry  «=9 138(3)— ^ate  sheuM  not.  be  per- 
mitted peremptory  ehallange  after  waiver  at 
last  ohallenge. 
Court  committed  reversible  error  in  aUow- 
ing  the  prosecution  on  additional  peremptory 
challenge  after  it  hud  waived  its  fourth  and 
last  challenge,  and  after  the  defendant  bad  exer- 
cised  all   his   peremptory   challenges,  in  view 
of  Comp.  St  1»10,  g  6205. 
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2.  Criminal  law  «s»374— Evidenoe  as  to  otiier 
similar  crimes  must  appear  prima  fade  Id 
order  to  be  admissible. 

Where  it  is  competent  for  the  prosecntion 
to  prove  other  crimes  similar  to  the  one  charg- 
ed, the  evidence  as  to  the  other  similar  crimes 
must  at  least  make  out  a  prima  facie  case  that 
such  other  crimes  were  committed  by  the  de- 
fendant. 

3.  Criminal  law  <3=3374— Evidence  as  to  otiier 
alleged  crimes  held  inadmissible. 

In  a  prosecution  for  grand  larceny,  evidence 
as  to  articles  found  with  those  charged  to  have 
been  stolen  should  not  have  been  admitted, 
where  there  was  no  evidence  that  such  other 
articles  were  ever  stolen. 

Appeal  from  District  Court,  Natrona  Coun- 
ty;  Charles  E.  Winter,  Judge. 

John  Jones  was  convicted  of  grand  lar^ 
ceny,  and  appeals.    Reversed  and  remanded. 

Hagens  &  Murane,  of  Casper,  for  appel- 
lant. 
W.  Lw  Walls,  Atty.  Oen.,  for  the  State. 

TIDBALL,  District  Judge.  The  defend- 
ant, John  Jones,  was  convicted  by  the  ver^ 
diet  of  a  Jury  of  grand  larceny,  and  sen- 
tenced to  a  term  of  years  in  the  state  peni- 
tentiary. From  this  Judgment  and  sentence 
defendant  appeals  to  this  court  The  al- 
leged errors,  while  numerous,  may  all  be 
considered   under   two  heads: 

1.  That  the  trial  court  erred  in  allowing 
the  stafe  io  exercise  a  peremptory  diallenge 
after  the  state  had  waived  Its  fourth  and 
last  peremptory  challenge,  and  after  the 
defendant  had  exhausted  his  peremptory 
challenges. 

2.  That  the  trial  court  erred  in  the  ad- 
mission of  evidence  relating  to  the  taking 
by  defendant  of  other  articles!  at  different 
times,  than  those  charged  to  have  been  stol- 
en in  the  information.  At  the  time  of  the 
argument  of  the  case  in  this  court,  the  At- 
torney Qeneral  stated  that  In  his  opinion 
the  trial  court  erred  in  both  particulars 
above  stated,  and  that  the  defendant  should 
be  granted  a  new  trial,  bat  requested  that 
this  court  fully  consider  the  matter  before 
rendering  a  decision.  That  this  court  has 
done,  and  has  arrived  at  the  same  condu- 
8l9n  as  did  the  Attorney  General. 

1.  It  appears  from  the  record  that  after 
the  defendant  had  exercised  his  sixth  per- 
onptory  challenge  in  the  impaneling  of  the 
Jury,  the  state  waived  Its  fourth  and  last 
peremptory  diallenge.  Thereupon  the  de- 
fendant exercised  his  seventh  peremptory 
challenge,  excusing  Juror  Henry.  Juror 
Howland  was  then  called  in  Henry's  place. 
Both  the  state  and  the  defendant  passed 
Howland  for  cause.  Defendant  then  exer- 
cised his  eighth  and  last  peremptory  chal* 
lenge,  excusing  Juror  Mahoney.    Juror  Fan- 
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ning  was  then  called  and  excused  for  cause. 
Juror  Wagner  was  then  called  In  Fannlng's 
place,  and  was  passed  for  cause  by  both 
sides.  The  state  then,  over  the  objection 
and  exception  of  defendant,  was  permitted 
to  exercise  a  peremptory  challenge,  excusing 
Howland.  Juror  Kraus  was  then  called  In 
place  of  Howland,  and  passed  for  cause  by 
both  sides;  and  the  court  then  announced 
that  all  challenges  having  been  exhausted, 
the  Jury  should  be  sworn  to  try  the  case. 

The  statutes  of  Wyoming  provide  (Wyo. 
C.  S.  1910,  i  6205): 

"Sec.  8205.  The  defendant  may  challenge  per- 
emptorily, in  capital  cases,  twelve  Jurors,  in 
other  felonies  eiffht  jurors,  and  in  misdemeanors 
four  jurors.  The  prosecution  may  challenge 
peremptorily,  in  capital  cases,  six  jurors,  in 
other  felonies  four  Jurors,  and  in  misdemeanors 
/two  Jurors;  and  the  number  of  peremptory 
challenges  so  allowed  to  the  prosecution  shall 
be  multiplied  by  the  number  of  defendants  on 
trial  in  each  case.  Each  defendant  shall  be  al- 
lowed his  separate  peremptory  challenges.  The 
peremptory  challenges  shall  be  made  alternately 
in  the  following  order:  The  prosecution  may 
challenge  one  Juror  for  each  defendant  then  on 
trial;  then  each  defendant  may  challenge  two 
jurors,  then  the  prosecution  may  challenge  one 
juror  for  each  defendant  then  on  trial;  then 
each  defendant  may  challenge  two  jurors,  and 
the  same  shall  continue  in  this  order  as  near 
as  may  be  until  the  challenges  shall  all  be  ex- 
hausted or  the  jury  accepted." 


[1]  It  wUl  thus  be  seen  that  the  trial 
court  did  not  follow  the  requirements  of 
the  statute  ^ther  as  to  the  number  or  the 
order  of  peremptory  challenges  allowed  to 
the  prosecution,  In  that  the  trial  court  al- 
lowed the  prosecution  to  exercise  a  per- 
emptory challenge  after  It  bad  waived  its 
fourth  and  last  peremptory  Gballenge^  and 
after  the  defendant  had  exercised  aU  his 
peremptory  challenges.  The  waiver  of  a 
challenge  exhausts  that  challenge  the  same 
as  though  It  had  been  used.  Some  cases 
hold  that  such  a  waiver  waives  only  as  to 
those  Jurors  then  in  the  box,  but  that  such 
challenge  may  be  exercised  as  to  Jurors  call- 
ed after  the  challenge  is  waived.  Those 
cases,  however,  are  decided,  so  far  as  we 
are  able  to  discover,  under  statutes  different 
from  ours,  or  under  facts  different  from 
those  presented  In  the  case  at  bar.  See 
State  V.  Vance,  29  Wash.  436,  70  Pac.  34; 
State  T.  Sloan,  22  Mont.  293,  66  Pac.  364; 
State  V.  Peel,  23  Mont.  358,  69  Pac.  169,  75 
Am.  St.  Rep.  629;  People  v.  Montgomery, 
63  Cal.  676.  In  criminal  cases  especially, 
a  statute  prescribing  the  manner  in  which 
<;hallenges  shall  be  exercised  is  mandatory. 
24  Gyc.  366,  367 ;  16  R.  C.  L.  260.  We  are 
of  the  opinion  that  the  trial  court  commit- 
ted reversible  error  In  allowing  the  prose- 
ODtion  an '  additional  peremptory  challenge 
after  it  bad  waived  its  fourth  and  last 
challenge  and  after  the  defendant  had  exer- 
cised all  his  peremptory  (diaUenges. 


2.  The  information  charges  Qie  defend- 
ant with  the  theft  of  one  sewing  machine, 
and  one  lot  of  harness  of  the  personal  goods 
and  chattels  of  the  Chicago,  Burlington  & 
Qulncy  Railroad  Company.  It  appears  from 
the  evidence  on  the  part  of  the  state  that 
a  large  quantity  of  household  goods  belong- 
ing to  one  O.  S.  Ingles  were  delivered  by 
him  to  the  defendant,  who  was  then  acting 
in  the  capacity  of  receiving  and  delivery 
derk  of  the  above-named  railroad  company, 
for  shipment  by  freight  from  Casper.  Wyo., 
to  Scottsblnfl,  Neb.  Ingles  was  in  a  hurry 
to  catch  the  passoiger  train,  and  did  not 
have  time  to  "mark"  the  goods.  The  de- 
fendant agreed  with  Ingles  to  "mark"  the 
goods  and  ship  them  out  The  larger  part 
of  the  goods  were  Shipped  and  received  by 
Ingles  at  Scottsbluff,  bat  the  goods  men- 
tioned in  tbe  information,  which  were  a  part 
of  the  shipment,  together  with  a  bedstead, 
failed  to  arrive.  The  next  day  after  the 
goods  were  left  by  Ingles  on  the  depot  plat- 
form in  charge  of  defendant,  defendant 
called  up  one  Frank  Hie,  who  was  in  the 
drayage  business  in  Casper,  and  said  he  had 
a  Job  for  him,  and  to  come  down  to  the 
depot  Hie  arrived  about  10  o'clock  in  the 
morning,  when  defendant  helped  him  load 
some  sacked  harness,  a  sewing  machine,  and 
a  bedstead,  and  directed  Hie  to  take  the 
articles  to  the  Boss  bouse  and  place  thedi 
in  the  basement,  where  Hie  put  other  prop- 
erty for  the  defendant;  the  defendant  at 
the  time  saying  that  there  would  be  no 
one  at  home  at  the  Ross  house.  At  the 
time  of  the  arrest  of  the  defendant,  the 
Ross  house  was  searched,  and  the  sevring 
machine,  harness  and  bedstead,  were  found 
in  that  bouse,  and  taken  into  court  at  the 
time  of  the  trial  and  there  identified  by 
Ingles  and  one  Fred  Colby  as  belonging  to 
Ingles  and  as  being  a  part  of  the  shipmoit 
to  Scottsbluff.  Fred  Colby  also  teetifled 
that  he'  had  crated  the  goods  for  Ingles, 
and  was  present  at  the  time  of  delivery  to 
the  defendant  at  the  depot,  and  corrobo- 
rated Ingles  as  to  what  took  place  at  Ute 
depot  at  the  time  of  delivery,  except  that 
he  was  not  positive  the  defendant  was  the 
one  to  whom  the  goods  were  delivo-ed.  One 
George  Colby  testified  that  he  received  a 
letter  from  Ingles  as  to  the  missing  goods, 
and  took  the  letter  to  defendant  and  made 
complaint  that  the  goods  mentioned  in  Que 
information  were  not  with  the  shipment 
When  it  arrived  in  Scottsbluff.  At  that 
time  defendant  told  the  witness  that  all 
the  Ingles  goods  bad  been  shipped  and  had 
gone  out  the  same  day  they  were  left  with 
defendant.  This  Is  substantially  the  evi- 
dence of  the  state  as  to  the  property  charg- 
ed to  have  been  stolen  in  the  information, 
except  some  testimony  as  to  value. 

[2,  3]  In  addition  to  the  above  evidence, 
ttte  state,  ovw  the  objection  and  exception 
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of  the  defendant,  was  allowed  to  go  into 
great  detail  and  to  great  length  as  to  other 
property  hauled  by  Hie  for  defendant  at 
subsequent  times  and  to  other  places  In 
Casper  than  the  Ross  house,  and  also  was 
allowed  to  show  by  sereral  witnesses  that 
some  automobile  tires  and  quart  bottles  of 
whisky  were  found  In  the  Ross  house  at 
the  time  of  the  search  for  and  discovery 
of  the  Ingles  property.  The  witness  Hie 
testified  that  after  the  Ingles  transaction 
be,  at  the  request  of  defendant,  hauled  a 
Gookstove  from  the  depot  to  a  secondhand 
store,  and  that  the  defendant  told  him  to 
have  the  boy  sell  It  for  defendant  tor  $18; 
that  he  at  another  subsequent  time  hauled 
a  tool  box  for  defendant  from  the  depot 
down  to  the  Star  Ilo6ms,  that  thq  tool 
box  was  painted  red  at  the  time;  that  he 
afterwards  saw  the  tool  box  at,  the  Star 
Booms,  and  It  was  freshly  painted  white, 
and  was  much  lighter  in  weight  than  when 
be  first  hauled  it.  O^is  tool  box  was  ad- 
mitted in  evidence  at  the  trial  Hie  was 
permitted  also  to  testify  as  to  some  sacks 
of  cigarettes  that  he  delivered,  at  the  de- 
fendant's request,  to  an^ro  named  Ford. 
Hie  also  testified  that  he  had  hauled  many 
loads  for  defendant  front  the  depot  A 
special  agent  for  the  railroad  company  and 
a  police  officer  were  both  permitted  to  testi- 
fy as  to  six  automobile  tires  and  several 
quarts  of  whisky  found  in  the  Ross  house 
at  the  time  of  the  search  for  the  Ingles 
goods.  These  two  vrltnesses  were  also  per- 
mitted to  testify  as  to  the  finding  of  the 
tool  box  in  the  Star  Rooms  abd  as  to  its  be- 
ing freshly  painted  white.  All  this  testi- 
mony was  introduced  over  the  oblectlon  and 
exception  of  the  deilendant.  Indeed  the  lar- 
ger part  of  the  testimony  In  the  case  re- 
lates to  these  articles.  There  is  no  evidence 
In  the  record,  so  far  as  we  are  able  to  dis- 
cover (and  the  Attorney  General  so  states 
In  bis  brief  and  so  stated  in  oral  argument) 
which  trads  to  prove  that' the  stove,  tool  box, 
whisky,  or  cigarettes  were  stolen  from  tbe 
railroad  company  or  from  any  one  else; 
in  fact,  the  record  Is  silent  as  to  any  like 
articles  ever  having  been  in  the  possession  of 
the  railroad  company  or  ever  having  been 
stolen  from  any  one;  except  tbe  general 
statement  of  some  of  tbe  railroad  ofllclals 
that  both  before  and  after  the  defendant 
had  begun  working  for  the  railroad  com- 
pany many  articles  of  fi*eight  had  been 
stolen  from  the  depot  or  had  disappeared 
from  tbe  depot  and  buildings  of  the  com- 
pany. It  appears  from  the  evidence  that 
the  railroad  company  had  been  having  a 
great  deal  of  trouble  with  thefts  of  freight 
and  other  property,  and  doubtless  the  pros- 
ecution, knowing  of  this  systematic  loot- 
ing, and  having  found  a  part  of  tbe  loot 
in  a  house  where  defendant  bad  it  placed, 
was  resolved  to  show  to  tbe  Jury  the  com- 
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plete  detaOs  of  the  many  thefts,  on  the 
theory,  perhaps,  of  showing  that  the  crime 
charged  was  part  of  a  common  scheme  or 
plan  which  Included  numerous  '  offenses. 
Doubtless  in  a  proper  case  such  evidence 
Is  competent  (16  C.  J.  501 ;  State  v.  Gillies 
et  al.,  40  Utah,  541,  123  Pac.  03;  43  L.  B. 
A.  [N.  S.]  776,  note,  page  780),  but  even  in 
such  a  case  tbe  evidence  of  other  offenses 
must  at  least  establish  with  a  reasonable 
degree  of  certainty  that  the  other  transac- 
tions about  which  evidence  is  given  were  in 
fact  crimes ;  in  other  words,  where  it  is  com- 
petent .for  tbe  prosecution  to  prove  other 
crimes  similar  to  the  one  charged,  tbe  evi- 
dence as  to  the  other  similar  crimes  must 
at  least  make  out  a  prima  facie  case  that 
such  other  crimes  have  been  committed  by 
the  defendant.  16  C.  J.  592,  f  1142.  This 
tbe  evidence  in  tbe  case  before  us  utterly 
falls  to  do;  as  there  is  no  evidence  that 
the  other  articles  testified  about  were  ever 
stolen.  We  are  of  the  opinion  that  the  mass 
of  testimony  as  to  the  articles  other  than 
those  charged  in  the  information  to  have 
been  stolen  could  have  served  no  other  pur- 
pose than  to  have  prejudiced  the  Jury 
against  the  defendant,  and  that  its  admis- 
sion was  prejudicial  error,  requiring  tbe 
reversal  of  this  case. 

The  Judgment  will  be  reversed,  with  di- 
rections to  the  lower  court  to  grant  the  de- 
fendant a  new  trial. 

Reversed  and  remanded. 

BEARD,  C.  J.,  and  POTTER,  J.,  concur. 

BLYDENBDRGH,  J.,  being  unable  to  sit 
in  this  case,  Hon.  V.  J.  TIDBALL,  Judge 
of  tbe  Second  Judicial  District,  was  called 
In  as  a  member  of  the  court,  and  sat  in  bis 
stead 
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(27  Wyo.  689) 
(No.  1001.)  • 


(Supreme  Court  of  Wyoming.    Sept.  1,  1920.) 

Pleadrng  <8=3362(l),  368— Motions  to  separately 
state  and  strike  properly  refused,  where  pe- 
tition stated  only  one  cause. 
Under  Comp.  St.  1910,  |  3924,  sabds.  6, 
6,  8,  stating  as  separate  grounds  for  divorce, 
habitual  dninkenness,  cruelty,  and  indignities 
rendering  the  condition  of  the  other  intolerable, 
a  petition  aUeging  indignities  to  the  plaintiff, 
consisting  in  habituid  drunkenness,  with  wanton 
and  extreme  cmelty,  and  that  these  indignities 
rendered  plaintiff's  condition  intolerable,  stated 
only  one  cause  of  action,  that  for  indignities, 
and  motions  for  the  separate  numbering  of 
separate  causes,  and  for. striking  matter  from 
the  pleading,  were  properly  refused. 

Appeal  from  District  Oonrt,  Sweetwater 
County;  John  R.  Arnold,  Judge. 

Action  by  Laura  A  Hanks  against  Walter 
Hanks,  Sr.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 
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Brown  ft  De  Nlae,  ot  Rock  Springs,  for  ap- 
pellant 

T.  S.  Taliaferro,  Jr.,  and  Walter  A.  Mulr, 
both  of  Bock  Springs,  for  respondent. 

TIDBAIiL,  District  Judge.  This  is  an  ap- 
peal from  tlie  Judgment  of  tlie  district  court 
of  Sweetwater  county,  granting  a  divorce  to 
respondent,  who  was  plalntlfC  below.  It  is 
claimed  that  the  court  below  erred  in  two 
particulars,  namely,  in  denying  the  motion 
of  defendant  to  require  plaintiff  to  separate- 
ly state  and  number  her  separate  causes  of 
action  set  forth  in  her  petition,  and  in  deny- 
ing the  motion  of  defendant  to  strike  certain 
words  and  clauses  from  plaintiff's  petition. 
That  portion  of  plaintiff's  petition  to  which 
the  motions  of  defendant  were  directed  is  as 
follows: 

"The  defendant  has  offered  such  indignities 
to  the  plaintiff  as  to  render  her  condition  intol- 
erable as  the  wife  of  the  defendant;  that  such 
indignities  consist  in  habitual  drunkenness,  ex- 
tending over  a  period  of  more  than  five  years, 
accompanied  with  wanton  and  extreme  cruelty 
to  the  plaintiff,  in  quarreling  with  and  nagging 
at  the  plaintiff  whenever  they  are  together,  or 
an  opportunity  arises  so  to  do,  so  that  the  last 
five  years  have  been  ones  of  constant  irritation, 
neglect,  indifference,  quarreling,  abuse,  con- 
tempt, exhibited  by  the  defendant  toward  the 
plaintiff,  which  with  the  drunkenness  of  the  de- 
fendant, and  the  lack  of  cwisideration,  love,  or 
affection  exhibited  towards  the  plaintiff,  has 
rendered  the  plaintiff's  condition  intolerable." 

To  this  petition  the  defendant  filed  a  mo- 
tion to  require  the  plaintiff  to  separately 
state  and  number  her  causes  of  action;  the 
defendant  claiming  that  in  the  petition  were 
Joined  an  alleged  cause  of  action  for  indig- 
nities, an  alleged  cause  of  action  for  habitual 
drunkenness,  and  an  alleged  cause  of  action 
for  extreme  cruelty.  This  motion  of  defend- 
ant was  denied  by  the  trial  court,  and  the 
defendant  was  given  an  exception  to  the 
court's  ruling.  This  Is  the  first  error  as- 
signed by  the  defendant  In  this  court 

After  the  above  motion  of  defendant  was 
denied  by  the  trial  court  the  defendant  filed 
another  motion,  praying  that  the  court  strike 
from  plaintiff's  petition  the  following  mat- 
ter: "That  such  indignities  consist  In  habit- 
ual drunkenness,  extending  over  a  period  of 
more  than  five  years,"  and  also  the  words 
"wanton  and  extreme  cruelty,"  for  the  al- 
leged reason  that  such  matter  constituted  no 
part  of  the  plaintiff's  cause  of  action.  This 
motion  was  also  denied  by  the  trial  court 
and,  after  the  trial  court  had  denied  the  sec- 
ond of  defendant's  motions,  defendant  re- 
fused to  plead  further,  and  the  case  proceed- 
ed to  final  Judgment  upon  the  evidence  of  the 
plaintiff  alone.  Such  denial  Is  the  second  er- 
ror assigned  by  appellant  in  this  court 

The  Wyoming  Compiled  Statute*  (section 
8924)  provide  as  follows: 


"A  divorce  from  the  bonds  of  matrimony  may 
be  decreed  by  the  district  court  •••  in  ei- 
ther of  the  following  cases:    •    •    • 

"Fifth— When  the  husband  or  wife  shall  have 
become  an  habitual  drunkard. 

"Sixth — When  one  of  the  parties  has  been 
guilty  of  extreme  cruelty  to  the  other.    •    •    • 

"Bighth— When  either  party  shall  offer  sneh 
indignities  to  the  other,  aa  shall  render  his  or 
her  condition  intoleraUe." 

The  first  error  assigned  in  this  court  Is,  aa 
above  stated,  the  denial  by  the  trial  court  of 
defendant's  motion  to  compel  plaintiff  to  sep- 
arately state  and  number  her  several  causes 
of  action.  The  defendant  contends  that  each 
separate  cause  for  divorce  provided  for  In 
the  above  statute  constitutes  a  separate  cause 
of  action,  and  that  j)lalntiff's  petition  alleges 
three  separate  causes  for  divorce,  namely,  in- 
dignities, habitual  drunkenness,  and  extreme 
cruelty. 

We  are  of  the  opinion  that  the  petition  of 
plaintiff  attempts  to  allege,  and  in  fact  does 
allege,  but  one  cause  of  action  for  divorce, 
namely  Indignities  rendering  the  condiSon 
of  plaintiff  intolerable.  The  fact  that  the 
acts  constituting  indignities  may  have  oc- 
curred while  the  defendant  was  in  a  state  of 
intoxication,  or  were  perpetrated  because  of 
such  intoxication,  would  not  render  them  any 
the  less  indignities;  and  this  would  be  true, 
even  though  the  Intoxication  had  become  hab- 
itual ;  and  even  though  the  pleader  may  have 
characterized  the  acts  constituting  indignities 
as  "accompanied  with  wanton  and  extreme 
cruelty,"  such  characterization  would  not 
render  the  petition  bad  for  duplicity.  It  may 
well  be  that  the  words  "accompanied  with 
wanton  and  extreme  cruelty"  could  have  been 
omitted  from  the  petition  without  impairing 
its  force  or  validity ;  but  certainly  the  char- 
acterization of  acts  constituting  indignities 
as  cruel  would  not  change  the  legal  effect  of 
the  acts  pleaded.  9  Ruling  Case  Law,  p.  420, 
says: 

"It  has  alao  been  held  that  in  a  suit  for  di- 
vorce on  the  ground  of  extreme  cruelty,  the 
plaintiff  may  allege  instances  of  voluntary  in- 
toxication in  connection  with  other  matters  as 
constituting  acts  of  cruelty,  and  in  so  doing  does 
not  plead  two  separate  causes  for  divorce, 
though  habitual  drunkenness  is  also  a  spedfic 
ground  for  divorce." 

Corpus  Juris,  Divorce,  §  266,  lays  down  the 
rule  as  follows: 

"If  several  acts,  each  constitnting  a  separate 
ground  for  divorce,  constitate  collectively  an 
additional  gronnd  for  divorce,  the  injnred  par- 
ty may  proceed  upon  the  letter  alone." 

The  case  of  McCann  ▼.  McCann,  91  Mo. 
App.  1,  holds  that  where  "indignities"  are 
a  ground  for  divorce,  if  a  spouse  has  been 
guilty  of  several  acts  of  misconduct  whidi 
would  warrant  a  divorce  on  the  gronnd  of 
adultery  or  habitual  drunkenness,  and  they 
have  been  brought  to  the  knowledge  at  the 
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innocent  party,  they  need  not  be  set  cat  as 
ground  for  divorce  In  the  statutory  words: 
for,.  If  the  acts  are  numerous  and  of  a  sort  to 
render  the  condition  of  the  Injured  spouse 
Intolerable,  they  may  be  charged  as  indig- 
nities. In  the  case  of  Sedgwick  v.  Sedgwick, 
50  Colo.  164,  114  Pac.  488,  Ann.  Cas.  1912G, 
653,  the  court  in  the  course  of  its  opinion 
uses  this  language: 

"If  drinking  or  being  drunk  is  interwoven 
with  acts  of  cruelty,  or  even  is  the  cause  of 
them,  it  caonot  be  used  to  defeat  a  divorce  ac- 
tion based  on  cruelty,  because  habitual  druok- 
enness  for  a  space  of  one  year  is  a  distinct 
ground  of  divorce." 

In  our  opinion,  the  petition  in  question 
states  but  one  cause  of  action,  namely,  indith 
nities  rendering  the  condition  of  plaintiff  In- 
tolerable. This  evidently  was  the  view  taken 
by  the  tllal  court,  as  that  court.  In  its  de- 
cree granting  plaintiff  a  divorce  from  defend- 
ant, found  that  the  defendant  bad  offered 
such  indignities  to  the  plaintiff  as  to  render 
her  condition  Intolerable  as  the  wife  of  the 
defendant 

In  view  of  what  is  said  above  in  disposing 
of  the  matter  of  defendant's  motion  to  re- 
quire the  plaintiff  to  separately  state  and 
number  her  several  causes  of  action,  it  fol- 
lows that  the  trial  court  did  not  err  in  refus- 
ing to  strike  from  plaintiff's  petition  the  ref- 
erences to  habitual  drunkenness  and  cruelty 
of  conduct  The  judgment  of  the  district 
court  is  affirmed 

Affirmed. 

BEARD,  C.  J.,  and  POTTER,  J,  concur. 

BLTDENBURGH,  J.,  being  anable  to  sit 
in  this  case,  Hon.  V.  J.  TIPBALL,  Judge  of 
the  Second  Judicial  District,  was  called  in 
as  a  member  of  the  court,  and  sat. In  his 
stead. 


as  N.  H.  SIS) 

STATE  V.  CROSBY.    (No.   2281.) 

(Supreme  Court  of  New  Mexico.    April  28, 
1920.) 

^£fyIlaB«4  iy  the  Court.) 

1.  Homlolde  «s»309(4)->Wiiere  evldenoe  would 
show  manslaughter,  the  oourt  properly 
charged  thereoa. 

In  a  case  where  the  indictment  charges 
murder  in  the  first  degree,  and  the  defendant 
pleads  self-defense,  if  there  is  evidence  in  the 
case  which  would  make  the  crime  manslaugh- 
ter, the  court  properly  instructed  upon  man- 
slaughter. 

2.  Crlmlaal  law  «=>823(l)  —  Erroneovs  Ir> 
•truotloB  aet  rendered  harmless  by  correct 
Instruction. 

Error  committed  by  giving  an  incorrect  in-, 
struction   is   not  cured   or   rendered   harmless 
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by  the  giving  of  a  correct  instruction  on  the 

same  subject. 

Appeal  from  District  C!otirt,  Chaves  Coun- 
ty; Richardson,  Judge. 

Stephen  Crosby  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed,  and  a 
new  trial  ordered. 

O.  O.  Askren,  of  Santa  F6,  and  L.  O.  Ful- 
len,  of  Roswell,  for  appellant 
Robert  C.  Dow,  of  Carlsbad,  for  the  State. 

RAYNOLDS,  J.  The  defendant,  Stephai 
Crosby,  was  indicted  in  Chaves  county  for 
the  murder  of  one  Julian  Shafer  on  October 
14,  1917.  At  the  November  term  of  the  dis- 
trict court  for  said  county  he  was  found  guilty 
of  manslaughter  and  sentenced.  Prom  the 
verdict  and  sentence  defendant  appealed  to 
this  court. 

The  facts  out  of  which  this  case  arose  are 
substantially  as  follows: 

At  the  time  of  the  killing  the  deceased,  Ju- 
lian Shafer,  was  occupying  and  using  school 
section  36,  the  section  oa  whldi  the  killing 
occurred.  Said  section  had  a  fence  on  the 
south  line  and  a  ience  on*  the  west,  but  the 
fence  on  the  west  was  not  on  the  true  line, 
but  was  about  20  feet  further  west  than  the 
true  line  between  sections  36  and  36.  There 
was  no  fence  on  the  north  and  east  of  the  sec- 
tion. The  defendant  had  leased  land,  and 
was.  entitled  to  graze  and  use  the  same,  to 
the  north  and  east  of  said  secthm  36,  and  had 
leased  water  from  one  Graves,  who  owned 
the  section  adjoiidng  36  on  the  south. 

On  Friday  afternoon  prior  to  the  killing  on 
Sunday,  the  defendant  mo^ed  approximately 
500  head  of  cattle  from  his  home  to  a  point 
north  and  west  of  section  36.  The  cattle  re- 
mained there  until  late  Saturday  afternoon, 
when  his  employe,  "Doc"  Roberts,  started  the 
cattle  south  for  water  in  the  direction  of  the 
Graves  house.  On  the  following  morning, 
Sunday,  the  defendant  and  Roberts  left  the 
defendant's  home  to  look  after  the  cattle  and 
to  ascertain  If  they  had  gone  to  water.'  They 
rode  north  and  west  of  section  36  about  a 
mile  and  a  half  in  the  vicinity  of  a  school- 
house,  where  they  separated,  and  began  to 
gather  what  cattle  had  not  gone  to  water, 
intending  to  drive  thenf  south  to  the  water. 
In  the  meantime  the  deceased,  ahafer,  came 
from  his  home,  about  a  mile  northeast  of 
section  36,  and  began  rounding  up  defend- 
ant's cattle — that  is,  those  cattle  that  had 
been  to  the  water  and  were  coming  out — 
ahd  began  driving  them  through  a  gate  in 
the  south  fence;  it  being  his  purpose  to  keep 
them  below  the  south  fence  of  the  school  sec- 
tion 36,  and  prevent  them  from  going  on  said 
section  or  across  it,  or  up  the  road  alQng  the 
fence  running  north  to  the  lands  'which  Cros- 
by Iiad  north  of  the  said  section.  When  the 
defendant  learned  that  Shafer  was  driving 
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his  cattle  outt  he  and  Roberts  galloped  soutb 
down  tbe  road  until  near  the  gate  at  tbe 
southwest  comer  of  the  section,  where  Sha- 
fer,  according  to  the  testimony  of  the  defotd- 
ant  and  Roberts,  intercepted  them  and  began 
cursing  and  abusing  the  defendant,  calling 
him  Tile  names,  and  stating  be  would  "do 
blm  up."  The  defendant,  according  to  hla 
testimony,  tried  to  reason  with  the  deceased, 
and  he  and  Roberts  continued  in  the  direc- 
tion they  were  going,  intending  to  go  around 
the  cattle  to  drive  them  along  the  west  fence 
toward  the  north.  According  to  defendant's 
testimony,  Shafer  said  that  be  would  not  al- 
low this  to  be  done,  and  that  he  was  going  to 
kill  defendant  and  do  it  right  then.  At  this 
time,  according  to  defendant's  testimony,  he 
made  a  ntove  as  though  to  get  a  pistol,  where- 
upon the  defendant  shot  him  three  times  and 
killed  blm. 

There  was  evidence  in  the  case  of  threats 
by  the  deceased  having  been  made  against  the 
defendant,  some  of  which  were  connnunlcat- 
ed  to  him,  and' some  of  which  were  not.  The 
only  eyewitness  of  the  killing  other  than  the 
defendant  was  Roberts,  who  '  corroborated 
the  defendant  as  to  the  drcumstances  of  the 
killing.  The  plea  df  the  defendant  was  self- 
defense,  and  the  case  was  tried  for  the  state 
on  the  theory  of  deliberate,  premeditated  mur- 
der. The  testimony  showed  that  no  weapon 
was  found  upon  Shafer,  nor  was  any  found 
in  the  vicinity  of  his  body  after  the  killing, 
nor  did  the  defmdant,  or  the  witness  Rob- 
erts, at  any  time  see  a  weapon  in  the  hands 
of  Shafer. 

The  appellant  contends  that  he  was  not 
gtdlty  of  tbe  crime  of  manslaughter,  of  which 
he  was  convicted ;  that  under  the  drcum- 
stances he  was  ^ither  guilty  of  murder  in  the 
first  degree,  or  not  guilty,  <havin|g  killed  the 
deceased  in  self-defense. 

[1]  The  appellant  assigns  numerous  errors, 
relying  principally  upon  the  assignment  that 
the  court  erred  In  tbe  instruction  to  the  Jury 
in  regard  to  manslaughter  for  the  reason  that 
there  ^as  no  evidence  of  this  ofCense,  the 
evidence  supporting  only  a  verdict  of  murder 
in  the  first  or  second  degree  or  in  self-defense. 
Manslaughter  is  defined  by  our  statute  (sec- 
tion 1460,  Code  1915)  as  an  unlawful  killing 
of  a  human  being  without  malice,  and  being 
of  two  kinds — voluntary,  uiwn  a  sudden  quar- 
rel or  In  the  heat  of  passion;  and  Involun- 
tary, In  the  commission  of  an  unlawful  act 
which  amounts  to  felony,  or  in  the  commiS' 
si  on  of  a  lawful  act  which  might  produce 
death,  in  an  unlawful  manner,  or  without  due 
caution  or  circumspection.  It  seems  to  us 
that  the  instruction  in  this  case  was  proper 
and  Justified  by  the  evidence  as  shown  by  the 
above  statement  of  facts.  The  defendant 
testified  that  the  deceased  cursed  and  abused 
htm,  and  the  Jury  was  certainly  Justified  In 
assuming  that  the  homicide  was  the  result 
of  a  sudden  quarrel,  or  the  act  of  killing  was 


done  In  the  heat  of  passioB.  As  shown  by 
their  verdict,  they  did  not  t>elleve  the  state's 
case  in  its  entirety,  nor  the  defendant's.  The 
state  attempted  to  make  out  a  case  of  mur- 
der In  tbe  first  degree ;  the  defendant  plead- 
ed self'defense,  and  introdnced  evidence  to 
that  ettect.  The  Jury,  however,  did  not  take 
either  the  state's  view  of  the  case  nor  tbe 
defendant's,  but  apparently  bdleved,  as 
shown  by  their  verdict,  that  the  homicide  was 
committed  in  the  manner  which  constltntes 
manslaughter,  as  defined  by  the  statute  and 
the  InstruetioDs  of  the  court  The  verdict 
is  supported  by  the  evidence,  as  shown  by 
the  record  and  the  foregoing  statement  there- 
from. 

The  appelant  cites  the  case  of  Territory  v. 
Ffewel,  5  N.  M.  34,  17  Pac.  660,  where  an  In- 
struction in  murder  in  the  third  degree  was 
held  to  be  error  because  there  was  no  evi- 
dence fa  that  case  to  sostaih  suCh  instruc- 
tion. Tbe  statute  law  of  murder  at  the  time 
the  Fewel  Case  was  tried  defined  murder  In 
the  third  degree  as  killing  in  a  cruel  and  un- 
usual manner,  and  the  court  held  there  was 
no  evidence  of  this  element  of  murder  in  the 
casfo  It  Is  distinguishable  from  the  present 
case,  where  the  charge  included  manslaugh- 
ter, and  tile  evldextoe  Justified  the  Instruction. 

The  case  of  Faulkner  v.  Territory,  6  N.  M. 
464,  30  Pac.  905,  dted  by  appellant,  is  also 
distinguishable  from  the  pr^ent  one  on  tbe 
ground  that  in  the  Faulkner  Case  it  is  spedf- 
ically  held  that  there  was  evidence  only  of 
murder  in  the  first  degree,  and  the  court  prop- 
erly Instructed  in  that  degree  and  no  other. 

This  same  distinction  is  true  of  Sandoval 
V.  Territory,  8  N.  M.  573,  45  Pac.  1125,  dted 
by  appellant,  where  an  instruction  In  a  lower 
degree  tlian  the  first  was  asked  and  refneed, 
the  court  saying  it  would  be  error  to  give 
sudi  an  Instruction  because  there  was  no  evi- 
dence tending  to  show  the  lower  degree  of 
crime. 

Again,  in  tbe  case  of  Territory  v.  Archuleta. 
16  N.  M.  219,  114  Pac.  285,  where  the  error 
alleged  was  the  omissioa  to  charge  on  man- 
slaughter, the  court  on  appeal  holding  that 
such  an  instruction  would  Iiave  beoi  Im- 
proper and  erroneous,  as  the  evidence  did  not 
warrant  this  requested  tostruction. 

In  tbe  case  of  Territory  v.  Hendricks,  13 
N.  M.  800,  84  Pac.  623,  an  instruction  in 
third  degree  murder  was  given  and  held  to  be 
error  because  not  Justified  by  the  evidence- 
See,  also,  State  v.  O.  W.  Smith,  194  Paa  869 
(decided  at  this  term  of  court,  where  the  ao- 
thorltles  are  reviewed). 

As  shown  by  the  above  authorities.  It  Is  un- 
doubtedly erroneous  to  Instruct  upon  a  de- 
gree of  crime  where  the  evidence  does  not 
tend  to  sustain  such  a  degree;  but  In  this 
case  the  Instruction  was  proper  because  there 
was  evidence  In  the  case  tending  to  sustain  It 
and  upon  which  the  verdict  could  be  upbdd. 

The  appellant  also  assigns  as  error  the  in- 
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■truction    of   the   court   apon   self-defense, 
which  was  as 'follows: 

"The  defense  interposed  in  this  case  bj  the 
defendant  is  that  he  killed  the  deceased  in  his 
necessary  self-defense.  Upon  this  subect  the 
Gonrt  charges  you  that  a  person  may  repel 
force  by  force  in  the  defense  of  his  person 
against  one  who  manifestly  intends  and  en- 
deavors by  violence  to  take  his  life,  or  do  him 
great  bodily  harm,  and  if  a  conflict  ensues  un- 
der such  circumstances  and  life  is  taken,  the 
killing  is  Justifiable.  To  jnstify  the  killing 
there  must  be  an  apparent  design  on  the  part 
of  the  assailant  either  to  take  the  life  of  the 
person  assailed,  or  to  inffict  some  great  per- 
gonal injury  upon  him,  and,  in  addition,  there 
must  be  then  and  there  imminent  danger  of 
auch  apparent  design  being  accomplished." 

Standing  alone  and  unexplained,  this  In- 
struction is  undoubtedly  erroneous,  as  it  is 
capable  of  the  interpretation  that  the  lulling, 
to  be  JuBtUlable,  must  have  been  done  by 
the  defendant  In  his  necessary  self-defense, 
or  necessarily.  State  v.  Miller,  43  Or.  826,  74 
Fac.  658,  660;  Stelnmeyer  t.  People,  96  111. 
883,  384.  If  this  instruction  were  ambiguous 
and  incomplete,  and  also  capable  of  another, 
different,  and  correct  interpretation — that  is, 
that  necessary  self-defense  meant  what  was 
apparently  necessary  to  the  defendant  at  the 
time,  as  a  reasonable  man,  it  might  then  be 
cured  by  the  subsequent  instruction,  which 
the  court  gave  as  follows: 

"And  if,  as  a  reasonable  man,  he  believes 
that  he  is  then  and  there  in  danger  of  death 
or  great  bodily  harm,  he  is  entitled  to  act  in 
proportion  to  such  appearance  to  him  as  a 
reasonable  man,  even  though  afterwards,  when 
the  whole  matter  is  over,  it  may  develop  that 
there  was  no  such  danger  as  he  then  and 
there,  as  a  reasonable  man,  supposed  to  exist" 

[2]  The  territorial  Supreme  Court  has  held 
that  an  erroneous  instruction  cannot  be  cured 
by  a  subsequent  correct  one.  Territory  v. 
PWdemore,  4  N.  M.  (Gild.)  275,  281,  13  Pac. 
96.  It  has  also  held  tliat  instructions  must 
be  considered  as  a  whole,  and  not  singly. 

"Possibly,  if  these  instructions  singled  ont 
stood  alone,  some  of  them  might  have  been 
erroneous,  but  this  is  not  the  way  in  which  the 
instructions  given  by  the  trial  court  shoujd  be 
looked  at.  The  instructions  must  be  looked  at 
as  a  whole,  and  their  bearing  upon  all  of  the 
evidence  introduced  in  the  case  must  be  con- 
sidered." IT.  S.  7.  Densmore,  12  N.  M.  99,  at 
page  106,  76  Pac.  81,  32. 

"If  this  instruction  stood  alone,  unconnect- 
ed with  anything  else,  there  would  be  some 
plausibility  in  this  argument;  but  the  pre- 
ceding paragraph  describes  the  assault  and  the 
violent  breaking,  and   this  instruction   refers 
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to  what  immediately  precedes  snd  inclades  the 
whole  of  it  The  olfense  had  been  therefore 
clearly  defined  by  the  court,  and  the  jury  could 
not  have  been  misled  by  this  paragraph,  when 
considered  with  the  other  instructions  given  in 
connection  with  it"  Territory  v.  Gallegos,  17 
N.  M.  409,  at  page  413,  130  Pac.  245,  247. 

See,  also.  Territory  ▼.  Eimmlck,  15  N.  M. 
178,  106  Pac.  381;  Territory  v.  Cheney,  16  N. 
M.  476,  120  Pac.  335. 

"Instructions  must  be  taken  as  an  entirety — 
that  is,  each  must  be  considered  in  connection 
with  others  of  the  series  referring  to  the  same 
subject  and  connected  therewith — and  if,  when 
taken  together,  they  properly  express  Uk«  law 
as  applicable  to  the  particular  case,  no  just 
ground  of  complaint  exists,  even  though  an 
isolated  and  detached  clause  is,  in  itself,  in- 
accurate or  incomplete,  and  although  some  of 
them,  taken  separately,  may  be  subject  to  crit- 
icism."   14  R.  C.  L.    "Instructions,"  par.  76. 

See,  also,  Branson's  Instructions  to  Juries, 
par.  94,  and  cases  cited;  Brlckwood's  Sackett, 
Instructions,  vol.  1,  par.  176. 

We  believe  the  proper  rule  to  be  that  error 
committed  in  giving  an  incorrect  instruction 
is  not  cured  or  rendered  harmless  by  the 
giving  of  a  correct  instruction  on  the  same 
subject,  and  this  rule  should  be  applied  In 
the  present  case,  in  which  the  erroneous  in- 
struction was  complete,  unambiguous,  and 
certain.  As  is  said  in  Steinmeyer  t.  People, 
95  lU.  383,  at  page  880: 

"It  is  true  the  instructions  on  the  same  sub- 
ject, given  on  behalf  of  the  defendants,  laid 
down  the  law  correctly.  But  that  is  not 
enough.  The  jury  may  have  disregarded  the 
instructions  for  the  defendants,  and  followed 
those  given  for  the  people.  They  had  as  much 
right  to  follow  the  one  as  the  other,  and  it  is 
impossible  for  the  court  to  say  which  Instruc- 
tions controlled  the  deliberations  of  the  Jury. 
If  the  jury  followed  the  sixth,  instruction  giv- 
en for  the  people,  as  we  may  presume  from 
their  verdict  they  did,  then  they  were  misled, 
and  defendants  were  denied  the  right  of  self- 
defense,  which  was  secured  to  them  by  the 
law.  We  are,  therefore,  of  opiidon  that  the 
instruction  was  calculated  to  deprive  the  de- 
fendants of  a  fair  trial  before  the  jury,  and  tor 
this  reason  the  judgment  will  have  to  be  re- 
versed." 

See,  also.  Clay  ▼.  State,  15  Wyo.  42,  86 
Pac.  17,  at  page  21;  Blashfleld  on  Instruc- 
tions to  Juries,  vol.  1,  par.  24A,  and  cases 
dted. 

For  the  reasons  above  stated,  the  case  is 
reversed  and  a  new  trial  ordered. 

PARKBB,  C.  Jm  and  BOBBRTS,  J^  concur. 
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(U  Nev.  174)  ^ 

GREINSTEIN  v.  QREiNSTEIN.    (No.  2440.) 

(Supreme  Court  of  Nevada.    Aug.  14,  1920.) 

1.  Appeal  and  error  ^=3719(1)— Assignment 
of  errors  unnecessary  on  appeal  on  Judgment 
roll. 

On  appeal  upon  the  judgment  roll  alone  on 
which  only  errors  appearing  on  the  face  of  the 
Judgment  roll  can  be  considered  under  3  Rev. 
Laws,  p.  3344,  no  assignment  of  errors  is  nec- 
essary. 

2.  Divorce  <S=»249(I)— Court  can  require  de- 
fendant husband  to  convey  part  of  his  sepa- 
rate estate  to  wife. 

Under  Rev.  Laws,  {  6843,  authorizing  the 
court  to  set  apart  such  portion  of  the  husband's 
property  as  may  be  necessary  to  support  the 
wife,  to  whom  a  divorce  is  granted,  the  court 
had  authority  to  require  the  husband  to  convey 
a  life  interest  in  the  home,  which  was  his  sepa- 
rate property,  and  was  to  convey  his  remaind- 
er in  escrow  to  secure  a  cash  payment  which 
the  husband  was  ordered  to  make. 

3.  Divorce  <=9286  —  In  absence  of  evidence. 
Supremo  Court  cannot  ravlew  Justice  of  prop- 
erty division. 

On  appeal  from  a  divorce  decree  on  the 
Judgment  roll  alone,  where  the  evidence  Is  not 
before  the  Supreme  Court,  that  court  cannot 
consider  whether  the  Judgment  and  orders 
dividing  the  property  are  Just  and  equitable. 

Appeal  from  District  Court,  Humboldt 
County ;  James  A.  Callaban,  Judge. 

Action  for  divorce  by  Pearl  Oreinstein 
against  Mose  Grelnstein.  Judgment  decree- 
ing divorce  to  plaintiff,  and  requiring  defend- 
ant to  pay  alimony  and  convey  certain  prop- 
erty to  plaintiff,  and  defendant  appeals  front 
that  part  of  the  Judgment  requiring  the  oon- 
veyance  of  the  property.   AfEUrmed. 

Warren  &  Hawkins,  of  Wlnnenmcca;  for 
appellant 

Thomas  A.  Brandon,  of  Wlnnemucca,  for 
resimudent 

SAKDERS,  J.  This  Is  an  appeal  upon  the 
Judgment  roll  alone.  The  Judgment  roll  con- 
sists of  the  pleadings,  the  Endings,  and  the 
Judgment.  No  bill  of  exceptions  was  taken 
and  filed.  One  was  assigned  against  the  find- 
ings, but  the  court  declined  to  allow  the  same 
because  it  was  not  tendered  within  the  time 
required  by  law.    3  Rev.  Laws  Nev.  p.  3342. 

[1  ]  It  will  not  be  denied  that  on  appeal  up- 
on the  Judgment  roll  alone  only  such  errors 
can  be  considered  as  appear  upon  the  face 
of  the  Judgment  roll.  3  Rev.  Laws  Nev.  p. 
3344.  Upon  such  an  appeal,  no  assignment 
of  errors  is  necessary.  Miller  ▼.  Walser,  42 
Nev.  497,  181  Pac.  437. 

This  was  an  action  of  divorce,  brought 
by  the  wife  upon  the  ground  of  the  extreme 
cruelty  of  the  husband.  As  Incident  to  her 
right  to  a  divorce,  she  asked  that  she  be 


awarded  $75  per  month  as  permanent  ali- 
mony; that  she  be  decreed  one-half  of  the 
community  estate,  and  such  portion  of  the 
separate  estate  of  the  defendant  as  shall  be 
deemed  Just  and  equitable.  The  issue  of  fact, 
extreme  cruelty,  was  tried  with  a  Jury.  Its 
verdict  was: 

"We,  the  Jury  in  the  above-entitled  action, 
do  hereby  find  that  the  plaintiff  is  entitled  to 
a  divorce  from  the  defendant  on  the  ground 
of  extreme  cruelty  in  the  defendant." 

The  court  adopted  and  incorporated  the 
verdict  as  a  part  of  its  findings,  and  made 
full  and  explicit  findings,  and  drew  therefrom 
its  conclusions  of  law,  and  rendered  Judgment 
in  favor  of  the  wife. 

It  appears  from  the  findings  that  there  was 
no  community  estate,  but  the  defendant  was 
the  owner  of  separate  property  to  the  amount 
or  value  of  between  $5,000  and  $6,000 ;  that 
he  had  a  "going  business"  of  a  fluctuating 
value.  The  lot  and  home  In  which  the  par- 
ties resided  was  the  separate  property  of  the 
defendant,  and  is  referred  to  as  lot  No.  4, 
block  2,  Haviland  and  Hosklna  addition  to  the 
town  of  Wlnnemucca,  Nev.,  of.  the  value  of 
about  $2,000,  and  the  furnltru^  therein  of  the 
value  of  about  $100.  The  court  found  that 
the  wife  was  without  sufficient  means,  and 
unable  physically  to  maintain  and  support 
herself,  and  that  the  husband  was  financially 
able  to  pay  to  her  $65  per  month  as  perma- 
nent alimony,  and  that  the  wife  was  entitled 
to  the  use  and  occupation  of  the  home  and 
lot.  Improvements  thereon,  and  the  furniture 
in  the  home,  during  the  term  of  her  natural 
life,  or  until  she  should  have  married  again, 
and  that  she  was  entitled  to  receive  from  the 
defendant  the  sum  of  $250  cash,  and  the  fur- 
ther sum  of  $250  on  or  before  six  mcmtha 
from  the  date  of  the  Judgment.  Thereupon 
the  court  adjudged  and  ordered  the  husband 
to  pay  to  the  wife  the  sum  of.  $65  per  month 
as  permanent  alimony,  until  the  further  or- 
der of  the  court,  and  adjudged  and  ordered 
him  to  pay  the  said  sum  of  $500  upon  the 
terms  mentioned  in  the  Judgment,  and  that 
he  convey  to  the  wife  a  life  estate  in  lot  No. 
4,  block  2,  Haviland  and  Hoskins  addition, 
upon  condition  that,  upon  the  termination  of 
the  life  estate  or  the  remarriage  of  the  gran- 
tee, the  title  to  the  property  be  in  the  hus- 
band, his  heirs  or  assigns.  The  husband  was 
further  adjudged  and  ordered  to  convey  hia 
remainder  interest  In  the  property  by  an 
escrow  deed,  upon  condition  that,  if  the  de- 
ferred sum  of  $250  was  not  paid,  the  entire 
fee  to  the  property  should  vest  In  the  grantee 
This  appeal  Is  not  taken  from  the  decree  of 
divorce,  but  from  that  specific  portion  of  the 
Judgment  emd  orders  commanding  the  de- 
fendant husband  to  convey  the  premises  aa 
provided  in  the  Judgment. 

It  Is  the  contention  of  counsel  for  appellant 
that  the  court  exceeded  Its  Jurisdiction  and 
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was  without  power  or  antborlty  to  divest  the 
appellant  of  his  title  to  bis  separate  prop- 
erty, or  any  part  thereof,  conditionally  or 
otherwise,  and  vest  It  In  the  wife,  and  that 
If  this  conrt  should  be  of  the  opinion  that  It 
was  competent  for  the  court  to  make  such 
order,  It  be  canceled  and  annulled,  for  the 
reason  that  It  Is  not  Just  and  equitable. 

[2]  Upon  the  authority  of  section  27  of  the 
ClvU  Practice  Act  (section  5843,  Bev.  Laws) 
as  construed  by  this  court  In  the  cases  of 
Lake  V.  Bender,  18  Nev.  361,  4  Pac.  711,  7 
Pac  74;  Powell  v.  CampbeU,  2a  Nev.  232,  20 
Pac.  166,  2  L.  R.  A.  615,  19  Am.  St  Bep.  354, 
we  are  of  the  opinion  that  the  court  did  not 
exceed  its  Jtirisdlctlon,  power,  or  authority 
to  make  the  orders  complained  of.  ^ 

[3]  There  being  no  bill  of  exceptions,  and 
the  evidence  not  being  before  us,  we  are  .In 
no  position  to  craisider  or  to  determine  wheth- 
er the  Judgment  and  orders  therein  are  Just 
and  equitable^ 

No  error  appearing  upon  the  face. of  the 
Judgment  roll,  the  Judgment  Is  affirmed. 

COLEMAN,  G.  J.,  and  DUCKEB,  J^  concor, 


(44  Nev.  188) 

O'BANION  at  al.  v.  SIMPSON.     (No.  2352.) 

(Supreme  Cktort  of  Nevada.    Aug.  25,  1820.) 

I.  Jury  <s=>28(2)  —  Legislature  oan  regulate 
nanner  of  enforcing  right  to  Jury  trial. 
Under  Const,  art.  1,  {  3,  guaranteeing  right 
of  trial  by  jury,  but  providing  that  it  may  be 
waived  by  the  parties  in  the  manner  to  be  pre- 
scribed by  law,  the  Legislature  can  regulate  the 
manner  in  which  the  constitutional  right  may 
be  secured  and  enforced. 

2.  Jury  <s=325(6)— Statute,  making  tallura  to 
demand  Jury  before  setting  for  trial  a  waiver, 
is  reasonable. 

The  provision  of  Rev.  Laws,  {  6226,  that 
right  to  Jury  trial  is  waived  by  failing  to  de- 
mand it  before  the  cause  is  set  for  trial  ia  a 
reasonable  regulation  of  the  right  to  trial  by 
jury,  and  is  therefore  valid  under  Const,  art. 
1.13. 

3.  Tenanqy  In  common'  «b9I4— Conveyance  by 
eotenant  and  exclusive  possession  liy  grantee 
Is  ouster. 

Where  one  eotenant  executes  a  deed  pur- 
porting to  convey  entire  interest  in  the  prop- 
erty described  by  metes  and  bounds,  and  the 
grantee  takes  exclusive  possession  of  the  prop- 
erty under  the  deed,  there  is  an  ouster  of  the 
other  tenants,  which  at  the  expiration  of  the 
statutory  period  will  ripen  into  title  to  the  en- 
tire premises. 

4.  Adverse  possession  ®=347— Possession  by  ei- 
ther party  after  the  controversy  arose  will  be 
disregarded. 

In  a  suit  to  quiet  title  under  claim  by  ad- 
verse possession,  evidence  of  acts  of  possession  i  sive. 


of  the  premises  by  either  party,  after  the  con- 
troversy regarding  the  ownership  thereof  iarose, 
will  be  disregarded. 

5.  Tenanoy  In  common  «=»I5(  10)— Possession 
by  grantee  of  entire  Interest  from  eotenant  Is 
not  possession  of  other  cotenants. 

There  is  no  presumption  that  a  grantee,  un- 
der a  grant  from  a  eotenant  purporting  to  con- 
vey the  entire  interest,  held  possession  as  a 
eotenant,  but  such  possession,  if  exclusive  of 
the  other  tenants,  is  presumed  to  be  coextensive 
with  the  deed  and  adverse  to  them. 

6.  Appeal  and  error  ®=3 1 054(1)— Judgment  aft- 
er trial  to  court  not  reversed  for  evidence  ad- 
mitted conditionally. 

A  judgment  in  an  action  to  quiet  title  Will 
not  be  reversed  for  the  admission  of  evidence 
relating  to  the  possession  of  another  tract  of 
land  not  in  controversy,  but  used  in  connection 
with  the  tract  in  controversy,  where  the  court 
stated  he  had  admitted  such  evidence  merely  for 
what  it  might  be  worth  in  considering  the  ulti- 
mate conclusions  of  the  case. 

7.  Adverse  possession  «=»22  —  Possession  of 
grazing  land  held  not  eonstructlve. 

Where  the  land  in  controversy  was  useful 
obly  for  grazing  purposes,  and  was  part  of  an 
inclosed  tract  owned  by  several  owners  who 
grazed  their  cattle  Indiscriminately  thereon, 
possession  by  a  grantee  of  the  tract  in  contro- 
versy by  grazing  his  cattle  on  such  tract  under 
care  of  a  herder  to  confine  them  to  that  tract 
was  not  constructive  possession  merely,  but 
was  actual. 

8.  Adverse  possssslen  €=»  106(4)— Need  not  be 
possession  during  period  preceding  oommenoe- 
neat  of  action. 

To  sustain  a  title  by  five  years'  adverse  pos- 
session under  Rev.  Laws,  {  4953,  the  five-year 
period  of  possession  need  not  be  the  five  years 
immediately  preceding  the  commencement  of 
the  action. 

9.  Adverse  possession  «=9l3— Need  not  oonsist 
of  statutory  element,  where  they  are  not  suit- 
ed to  land. 

Though  Rev.  Laws,  {  4957,  makes  cultiva- 
tion, improvements,  inclosure,  or  residence  up- 
on the  land  possession  thereof,  it  is  not  neces- 
sary for  a  claimant  to  land  under  claim  founded 
on  written  instrument  to  prove  any  of  those  ele- 
ments to  establish  adverse  possession,  where 
the  land  was  suitable  only  for  grazing  land,  so 
that  its  inclosure,  cultivation,  or  improvement 
would  not  be  profitable. 

10.  Adverse  possession  <S=s>36— Grazing  of  cat- 
tle held  not  to  defeat  exolusivs  possession  by 
plaintiffs. 

Where  plaintiffs  claimed  the  land  under  a 
deed,  and  were  gracing  their  cattle  thereon  un- 
der care  of  a  herder,  whose  duty  it  was  to  pre- 
vent the  cattle  from  straying  oS  from  the  land, 
the  fact  that  plaintiffs  did  not  prevent  the  graz- 
ing of  cattle  of  other  owners  upon  the  land  does 
not  prevent  their  possession  from  being  exdu- 
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11.  AdvArse  possetilon  ^=»29— Actual  posses-' 
•Ion  i%  constructive  notice  to  all  of  claim  of 
title. 

Tlie  actual  poa session  of  land  and  the  ex- 
erdac  of  the  usnal  acts  of  owDership  over  it  is 
constructive  notice  to  all  the  'world  of  the  claim 
of  tivie  under  which  tiie  possessor  holds. 

12.  Tenancy  In  common  «=9t5(4)— Permitting 
cattle  of  grantee  of  former  co-owner  to  grazo 
h«ld-natto  Interrupt  adverse  possatslon. 

Where  the  grantees  of  entire  interest  in 
grazing  lands  from  a  tenant  in  common  had 
taken  exclusive  possession  of  the  land  under 
their  deed,  the  fact  that  thereafter  they  did 
not  prevent  cattle  belonging  to  a  grantee  from 
the  other  original  cotenant  from  grazing  on  the 
land  did  not  interrupt  the  adverse  character 
of  their  possession. 

13.  Appeal  and  error  «=:»IOI  1(1)— Trial  court 
finally  determines  controverted  questions  of 
fact 

The  determination  of  the  controverted  ques- 
tions of  fact  raised  by  the  evidence  is  for  the 
trial  court,  not  for  the  Supreme  Court  on  ap- 
peaL 

14.  Tonanoy  In  common  4=>I5(4)— Offer  of  set- 
tiement  with  adverse  claimant  held  attempt 
to  buy  peace,  not  reoognltlon  of  title. 

An  offer  of  settlement,  made  by  grantees 
from  one  cotenant  who  had  had  exclusive  pos- 
session of  the  land  for  more  than  five  years  to 
a  grantee  of  the  other  cotenant  after  the  land 
had  been  in  litigation  for  some  time,  was  an 
offer  to  buy  peace,  and  not  a  recognition  of 
the  title  of  the  other  party. 

Coleman,  O.  J.,  dissenting. 

Appeal  from  Elghtb  Judldial  District 
Ctourt,  Lyon  County;  T.  0.  Hart,  Judge. 

Action  to  quiet  title  by  John  W.  CBanion 
and   another   against    Daniel    0.    Simpson 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals from  the  judgment  and  from  the  order 
denying  bis  motion  for  new  trial.    Affirmed. 

Mack  &  Oreen,  of  Reno,  for  appellant 
Piatt  &  Sanford,  of  Carson  City,  for  rfr- 
8pond«its. 

SANDBRS,  J.  This  appeal  is  taken  from  a 
Judgment  in  favor  of  plaintiffs  and  against 
the  defendant,  and  also  from  an  order  deny- 
ing the  defendant's  motion  for  a  new  trijaL 

Counsel  for  appellant  insist  tbat  the  trial 
court  erred  in  denying  appellant's  demand  for 
a  Jury  trial  and  in  bolding  that  the  appel- 
lant by  bis  failure  to  demand  a  Jury  at  or 
before  the  time  the  case  was  set  for  trial 
waived  bis  right  to  demand  a  Jury.  The  ex- 
ceptions to  this  ruling  are:  First,  that  the 
defendant  'was  deprived  of  bis  inviolate  con- 
stitutional right  to  a  Jury  trial;  second,  thkl 
the  defendant  'was  not  represented  in  court 
when  the  cause  'was  set  for  trial,  and  had 
no  knowledge  or  information  that  the  cause 
would  be  set  on  the  date  it  was  set  tor  trial; 
third,  that  when  a  party  demands  a  Jury  be- 


fore the  trial  takes  place  and  the  case  is  O/ 
proper  one  for  a  Jury,  the  court  la  'without 
power  or  authority  to  deny  the  demand. 

[1]  Section  3,  art  1,  of  the  Constitatioo  «t 
this  state  provides,  inter  alia: 

"The  right  of  trial  by  jury  shall  be  secured 
to  all  and  remain  inviolate  forever;  but  a  jury 
trial  may  be  waived  by  the  parties  in  all  civil 
cases  in  the  manner  to  be  prescribed  by  Unr." 

The  language  that  a  "Jury  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the 
manner  to  be  prescribed  by  law"  leaves  the 
exercise  of  the  right  to  a  trial  by  Jury  to  be 
regulated  by  legislation.  Without  some  legis- 
lative regulation  of  It  or  provision  for  it  the 
right  cannot  be  enjoyed  at  all.  The  Constitu- 
tion merely  guarantees  the  right,  and  leaves 
to  the  Iiegislatnre  the  duty  of  providing  tlie 
means  and  methods  by  which  the  right  is  to 
be  enforced.  Copp  v.  Hennlker,  55  N.  H.  179, 
20  Am.  Rep.  194,  16  Standard  Ency.  Pr.  8^. 

The  Legislature  of  this  state,  in  prescribing 
a  general  system  of  practice  for  the  trial  of 
d'vil  cases,  has  provided  by  section  284  of 
the  avU  Practice  Act  (section  5226.  Rev. 
Laws)  that: 

"Trial  by  Jury  may  be  waived  by  the  several 
parties  to  an  issue  of  fact  in  actions  arising  on 
contract,  or  for  the  recovery  of  specific  real 
or  personal  property,  with  or  without  damages, 
and  with  the  assent  of  the  court,  in  other  ac- 
tions, in  the  manner  following: 

"1.  By  failing  to  demand  the  same  at  or  be- 
fore the  time  the  cause  is  set  for  trial  or  to 
appear  at  the  trial. 

"2.  By  written  consent,  in  person  or  by  ftt- 
torney,  filed  with  the  derk. 

"3.  By  oral  consent  in  open  conrt  entered  In 
the  minutes." 

It  is  conceded  that  the  cause  was  set  fbr 
trial  upon  the  application  of  plaintiffs'  coun- 
sel without  notice  to  defendant  or  his  coun- 
sel; tbat  the  defendant  did  not  demand  a 
jury  at  or  before  the  time  the  cause  was  set 
for  trial,  but  made  a  formal  demand  for  a 
Jury  at  the  time  the  cause  was  called  for 
trial ;  and  it  appears  from  a  colloquy  which 
took  place  between  court  and  counsel  that 
the  presiding  Judge  was  not  informed  that 
the  defendant  desired  a  Jury  until  2  days 
before  the  cause  was  called  for  trial,  irlildi 
had  been  set  30  days  prior  thereto. 

[2]  The  questl<m  for  determinatian  Is 
whether  the  Legislature  has  the  power  to 
say  that  the  fCiilure  to  demand  a  Jury  at 
or  before  the  time  the  cause  is  set  for  trial 
constitutes  a  waiver  of  the  right  Though 
the  right  to  trial  by  Jury  is  declared  by  the 
Constitution  to  be  inviolate,  still  it  is  a  priv- 
ilege that  may  be  waived,  and  it  is  therefore 
competent  to  the  Legislature  to  provide  the 
mode  in  which  it  may  be  done,  as  it  may  reg- 
ulate the  exercise  of  any  other  rl^t  Spring- 
field Ry.  (3o.  V.  Western  Ry.  Ckmst  Ck*.,  « 
Ohio  St  681,  82  N.  B.  961.    We  are  of  the 
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oplnlcm  that  Bubdlvtelon  1  ot  the  statute 
Just  quoted  is  a  reasonable  regulation,  and 
not  a  penalty;  that  it  neither  Impairs  nor 
limits  the  constitutional  right,  to  a  trial  by 
Jury  In  a  proper  case.  It  requires  a  party  to 
use  reasonable  diligence  in  the  exercise  of 
his  right  to  have  a  jury  trial.  It  Is  not  de- 
signed for  the  convenience  of  the  parties  or 
for  the  advantage  of  either,  but  was  Incorpo- 
rated Into  the  law  to  lessen  the  expense  and 
facilitate  the  business  of  courts,  and  to  en- 
able the  court  to  have  a  Jury  In  attendance 
when  a  case  comes  on  for  brial.  It  is  not 
necessary  for  us  to  determine  whether  the 
provision  is  mandatory  or  nc(t.  The  hard- 
ships suggested,  that  the  leading  counsel  for 
appellant  was  unavoidably  absent  from  at- 
tendance on  court  at  the  date  the  case  was 
set,  and  that  he  had  no  knowledge  that  It 
would  be  set,  or  had  been  set,  on  the  particu- 
lar date,  is  without  weight.  Any  general  law 
that  regulates  rights  operates  with  severity 
In  particular  cases.  The  leading  counsel  for 
the  defendant  is  an  experienced  and  able 
practitioner  In  the  Jurisdiction  where  the 
case  was  tried.  He  undoubtedly  knew  that 
the  case  had  been  at  issue  since  1916.  Al- 
though he  may  have  been  unavoidably  pre- 
vented from  being  In  attendance  upon  the 
court  at  the  date  of  setting,  he  certainly  had 
ample  time  before,  the  cause  was  set  to  de- 
mand a  jury.  And  It  Is  fair  to  assume  that 
the  Legislature  intended  to  meet  just  such 
situation  as  is  here  presented  by  allowing  the 
party  to  make  his  election  at  any  time  before 
the  cause  Is  set  for  trial.  Being  of  the  opin- 
ion that  the  provision  in  qnestion  is  "clearly 
a  reasonable  regulation,  with  a  view  to  the 
public  interest,  of  the  right  of  trial  by  Jury, 
not  a  violation  of  any  right  and  within  the 
competency  of  the  Legislature,"  we  conclude 
that  the  court  did  not  err  in  refusing  the  de- 
fendant's demand  for  a  jury. 

This  is  an  action  to  quiet  title  to  200 
acres  of  land  situated  in  Smith  Valley,  L^yon 
county.  The  controversy  first  arose  over  the 
ownership  of  the  property  in  1907,  when  A. 
W.  Gander  brought  an  action  In  the  district 
court  of  said  county  against  John  W.  O'Ban- 
lon,  .Jacob  B.  Cohn,  and  Daniel  O.  Simpson, 
which  resulted,  in  1914,  in  said  Gander  be- 
ing adjudged,  by  this  court,  to  be  the  owner, 
by  adverse  posaesslon,  (MC  80  acres  of  the  280 
acres  of  land  involved^  that  controversy, 
and  in  remanding  the  cause  with  direction  to 
the  lower  court  that  the  action  as  to  the 
"other  land"  (meaning  the  200  acres  here  in- 
volved) be  dismissed  or  a  new  trial  granted. 
Gander  v.  Simpson,  87  Nev.  1,  134  Pac.  614. 
The  cause  was  dismissed  on  motion  of  Gan- 
der. The  present  action  was  thereafter  com- 
menced in  1914  by  said  A.  W.  Gander  and 
John  W.  O'Banlon,  as  plaintiffs,  against  Dan- 
iel C.  Simpson,  defendant,  to  quiet  title  to 
the  land,  described  in  their  complaint  as 
being  the  8.  B.  %  of  section  36,  township 


11  north,  range  23  east,  also  lot  1  of  section 
1,  township  10  north,  range  23  east,  all  M. 
D.  B.  &  M.,  together  with  the  water,  water 
rights,  and  privileges  thereunto  belonging. 

The  appellant,  Danl^  C.  Simpson,  as  ad- 
verse claimant  to  an  equal,  undivided  one- 
half  Interest  in  the  land  described  in  the 
complaint,  appeals  to  this  court  from  a  Judg- 
ment adjudging  and  decreeing  plaintiffs  to 
be  the  owners  of  the  entire  property,  and 
perpetually  enjoining  defendant  from  assert- 
ing or  claiming  an  interest  therein,  and  from 
an  order  denying  and  overruling  his  mottcm 
for  a  new  trial. 

The  history  of  the  land  Is  that  the  Occi- 
dental Colony  Company,  a  corporation,  was 
the  owner  in  fee  of  6,300  acres  of  land  situ- 
ate In  the  counties  of  Douglas  and  Lyon,  de- 
rived through  mesne  conveyances  from  the 
original  patentees  of  the  United  States  and 
the  state  of  Nevada.  In  the  year  1890  said 
corporation  conveyed  the  entire  acreage,  de- 
scribed according  to  Its  legal  subdivisions, 
it  being  surveyed  land,  to  Joseph  Neudelmau 
and  Ephralm  Friedman. 

The  plaintiffs  at  the  trial  deralgned  title 
from  Joseph  Neudelman,  and  founded  their 
dalm  of  ownership  upon  a  deed  of  Joseph 
Neud^man  and  Fannie  Neudelman,  his  wife, 
to  J(dm  W.  O'Banlon  and  Zadoc  Fierce,  bear- 
ing date  on  the  12th  day  of  November,  1901, 
purporting  to  convey,  with  covenants  of  sei- 
sin and  warranty  against  the  daim  of  all 
persons,  a  spedflc  portion  of  the  5,300  acres 
as  conveyed  by  said  corporation,  consisting 
of  280  acres,  described  by  metes  and  bounds, 
excepting,  of  course,  the  80  acres  thereof  ad- 
judged to  Gander  In  the  prior  litigation. 

The  defendant  at  the  trial  deralgned  title 
through  mesne,  conveyances  from  Ephralm 
Friedman,  and  founded  his  claim  of  owner- 
ship to  an  undivided  half  of  the  proi>erty  in 
dispute  upon  a  deed  of  Jacob  B.  Cohn  to 
Daniel  C.  Simpson,  bearing  date  of  Septem- 
ber 8,  1906,  purporting  to  convey  an  equal 
undivided  one-half  of  the  6,300  acres  of  land 
conveyed  by  the  Occidental  Colony  Company 
to  Joseph  Neudelman  and  Ephralm  Fried- 


[3]  Under  the  statute  law  ccmcernlng  con- 
veyances in  this  state,  the  deed  of  the  Oc- 
cidental Colony  Company,  a  corporation^  to 
Joseph  Neudelman  and  Ephralm  Friedman 
created  In  the  grantees  a  tenancy  In  common. 
Section  1055,  Rev.  Laws. 

The  law  is  well  settled  here,  and  elsewhere, 
that  a  conveyance  to  a  stranger  to  the 
title,  by  one  cotenant,  by  an  instrument  pur- 
porting to  pass  the  entire  title  in  severalty, 
or  a  specific  jwrt  thereof,  by  metes  and 
bounds,  followed  by  an  entry  into  the  actual, 
open,  and  exclusive  possession  by  such  stran- 
ger under  a  claim  of  ownership  in  severalty 
Is  deemed  to  anA>unt  to  an  ouster  of  the  other 
cotenant,  which  If  continued  for  the  statuto- 
ry period  (five  years)  will  ripen  into  good  tl- 
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tie  by  adverse  possession.  AbematUe  ▼. 
Con.  Virginia  M.  Co.,  16  Nev.  260;  7  B.  0.  L.  { 
48,  p.  84;  1  Cyc.  1078;  38  Qyc.  84;  Ann. 
Cas.  1915C  (note)  p.  1232. 

All  of  the  authorities  point  to  the  conclu- 
sion that  a  conveyance  of  one  cotenant,  pur- 
porting to  convey  the  entire  property,  coupled 
vs-lth  possession  by  the  grantee  and  notice  to 
the  cotenant,  actual  or  presumed,  or  open, 
hostile,  exclusive,  and  notorious  acts  of  own- 
ership, constitutes  adverse  possession,  which 
may  ripen  into  a  valid  title  by  prescription. 
38  Cyc.  34. 

The  complaint  in  this  case  is  a  short-form 
complaint  as  in  an  ordinary  action  to  quiet 
title.  Much  to  be  regretted,  the  only  finding 
in  the  record  is  a  general  one,  in  the  lan- 
guage of  the  complaint.  In  the  absence  of 
any  finding  to  the  contrary,  we,  from  the 
facts  developed  at  the  trial,  are  warranted  In 
the  concluedoD  that  the  principles  of  law 
above  stated  govern  and  control  this  case, 
and  it  will  be  considered  in  the  light  of  the 
law  applicable  to  the  subject 

The  facts  developed  at  the  trial  are  in 
substance  as  follows: 

The  land  in  controversy  was  located  with- 
in a  boundary  of  approximately  2,000  acres 
of  fenced  land  in  private  ownership.  Just 
what  proportion  of  the  acreage  of  the  orig- 
inal common  estate  of  5,300  acres  is  located 
within  the  inclosure,  other  than  the  land  in 
controversy,  does  not  dearly  appear.  The 
land  within  the  large  inclosure  was  grazing 
land.  It  was,  by  reascm  of  its  particular 
locality  and  quality,  unfit  for  cultlvatioa  or 
improvement,  except  in  few  instances.  It 
appears  that  by  usage,  apparently  permissive 
in  its  origin,  all  owners  of  land  within  the 
inclosure,  who  so  desired,  were  allowed  to 
graze  the  lands  in  common  during  the  grae- 
ing  season  of  the  year.  During  the  remain- 
der of  the  year,  with  but  few  exceptions,  the 
lands  were  entirely  unoccupied.  It  is  fair  to 
conclude  from  the  testimony  of  the  witnesses 
that  because  of  the  shortness  of  the  grazing 
season,  the  locality  and  quality  of  the  lands, 
it  was  not  practicable  for  one  owner  to 
fence  against  another,  and  their  live  stock 
was  allowed  to<roam  and  graze  at  large  the 
entire  area,  unrestrained  and  unconflned, 
without  reference  to  ownership  or  title.  The 
boundaries  of  the  holdings  within  the  in- 
closure were  not  marked  or  defined  in  any 
manner  upon  the  ground.  In  1901  the  lands 
were  not  in  the  open,  adverse  possession  of 
any  person.  The  evidence  tends  to  show  that 
John  W.  O'Banion  and  6adoc  Pierce,  well 
knowing  the  situation,  quality,  and  condition 
of  the  land  and  the  possible  use  of  it  by 
others  for  grazing  purposes  during  the  graz- 
ing season,  purchased,  for  value,  in  1901,  a 
small  segment  of  the  common  estate  (280 
acres)  from  Joseph  Neudelman,  for  a  pur- 
pose different  from  that  for  which  the  lands 
within  the  inclosure  was  occupied  and  used. 


They,  as  evidenced  by  their  subsequent  acts 
and  conduct,  visioned  the  possible  reclama- 
tion of  the  particular  land.  It  is  fair  to  as- 
sume, from  the  small  acreage  and  use  made 
of  the  land,  it  was  not  purchased  with  in- 
tent to  be  used  for  general  grazing  purposes 
in  common  with  owners  of  lands  within  the 
inclosure.  The  evidence  is  undisputed  that 
when  they  entered  Into  possession  under 
their  conveyance  in  1901,  they  immediate 
Inclosed  80  acres  of  their  holding,  then  sus- 
ceptible of  Immediate  cultivation  and  im- 
provement. The  remainder  (200  acres)  was 
not  Inclosed.  It  was  not  susceptible  of  cul- 
tivation or  improvement  at  that  time.  It 
was  situated  approximately  a  mile  away 
from  the  80  acres.  It  was  adaptable  at  that 
time  only  for  grazing  purposes  during  the 
grazing  season  of  the  year.  O'Banion  and 
Pierce  upon  entry  established  a  dairy  busi- 
ness and  erected  a  dwelling  upon  the  80 
acres,  which  was  occupied  by  O'Banion. 

[4]  Long  after  the  controversy  over  the 
ownership  arose  over  the  identical  land  here 
involved  between  A^  W.  Gander  and  Daniel 
0.  Simpson  in  1907,  the  plaintiff  Gander  con- 
structed a  ditch,  at  least  nine  miles  la  length, 
to  convey  water  ^npon  the  premises,  and  in 
the  year  1912  began  its  cultivation.  We  dis- 
regard this  or  any  evidence  of  either  party 
relating  to  possession  of  the  particular  land 
after  the  controversy  over  the  ownership 
arose.  Possession  after  tliat  date  could  not 
be  adverse.  Turner  v.  Bush  (Cal.  App.)  185 
Pac.  190.  Adverse  possession  dated  from 
1901. 

Prom  1901  to  1907  O'Banion  continued  to 
reside  upon  and  operate  the  dairy  on  the 
80  acres,  and  occupied  and  used  the  un- 
Inclosed  portion,  now  in  dispute,  openly  and 
notoriously,  as  pasturage  for  at  least  200 
head  of  dairy  animals,  employed  In  his  dairy 
business,  during  the  grazing  season  of  each 
year.  It  is  conceded  that  during  the  rest  of 
each  year,  from  1901  to  1907,  the  particalar 
land  was  entirely  unoccupied.  The  evidence 
tends  to  show  that  while  pasturing  the  dairy 
animals  were  at  all  times  Ic^t  In  charge  of 
a  herder,  whose  duty  It  was  to  confine  them, 
while  i>asturlng,  to  and  upon  the  land  in  con- 
troversy. A  small  bouse  was  erected  upcm 
the  premises  for  the  herder's  accommodation. 
It  appears  that  Zadoc  Pierce  sold  his  interest 
In  the  entire  property  to  A.  W.  Gander  in 
1903.  The  latter  mortgaged  back  to  Pierce 
the  land  to  secure  the  purchase  price,  wliUdi 
has  not  been  satisfied.  Some  confusion  exists 
as  to  the  exact  relation  between  plaintiffs  aa 
to  how  the  land  is  held  between  them.  Coun- 
sel complain  that  the  court  refused  to  per- 
mit on  cross-examination  a  full  dlsdosnre  of 
that  relation.  The  court  evidently  regarded 
the  matter  as  immaterial ;  and,  as  no  preju- 
dicial effect  of  the  ruling  is  pointed  oat,  w« 
pass  the  contention  without  comment 

Plaintiffs  subjected  Om  land  to  th^  will 
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and  dominton  by  deallntr  'with  the  property 
as  their  Individual  estate,  paid  the  taxes 
thereon,  and  protected  their  possession  of 
the  unlnclosed  'land  as  far  as  possible  for 
them  to  do  in  its  then  condition,  but  did 
not  prevent  the  defendant's  grantor,  or  the 
defendant's  or  others'  live  stock  from  roam- 
ing and  grazing  thereon  while  being  pastured 
by  them  in  the  manner  stated. 

The  evidence  in  rebuttal  is  that  Jacob  E. 
Co^,  defendant's  grantor,  and  others  not 
disclosed,  owning  lands  within  the  large  in- 
closure,  grazed  the  particular  land,  in  con- 
nection with .  other  lands  owned  by  them, 
during  the  grazing  season  of  each  year.  It 
is  admitted  that  the  lands  within  the  in- 
closure  were  so  used  'without  protest  or  In- 
terference during  the  grazing  season  of  each 
year  from  1902  to  1907,  and  that  during  the 
rest  of  each  year  the  lands  were  entirely  on- 
occupied. 

The  evidence  tends  to  show  that  O'Banlon 
offered  Simpson,  in  1914,  11,000  for  his  al- 
leged claim  or  Interest  in  the  property,  which 
was  refused.  It  appears  that  when  plalntifTB 
entered  in  1901  the  land  was  not  in  the  open, 
adverse  possession  of  any  person  or  persons. 
It  is  not  denied  that  Jacob  E.  Gohn,  defend- 
ant's grantor,  had  actual  knowledge  that 
Joteph  Neadelman,  prior  to  his  conveyance 
to  O'Banlon  of  the  particular  land,  had  dealt 
with  the  entire  common  estate  as  his  indi- 
vldnal  estate,  and  the  evidence  tends  to  show 
that  be  knew  that  O'Banlon  and  Pierce  oc- 
cupied the  land  in  dilute  as  their  Indi- 
vidual estate.  The  instruments  constituting 
plaintiffs'  chain  of  title  were  duly  recorded. 
Daniel  C.  Simpson  resided  In  the  vicinity  of 
the  land  for  a  period  of  more  than  30  years. 
He  was  a  brother-in-law  of  his  grantor,  and 
his  own  testimony  tends  to  show  that  he  was 
familiar  with  plaintiffs'  acts  of  ownership 
and.  the  common  usage  of  the  lands  within 
the  large  Inclosure  for  grazing  purposes  dur- 
ing the  grazing  season. 

From  the  aforegoing  statement  of  facts 
cotmsel  for  appellant  draw  several  assign- 
ments of  error: 

[1]  First.  That  owing  to  the  relation  exist- 
ing between  ootenants,  that  the  possession  of 
each  is  the  possession  of  all,  respondents,  as 
grantees  under  their  conveyance,  Icnew,  or 
should  have  known,  the  true  state  of  the  ti- 
tle; that  appellant,  claiming  tmder  a  gi'ant 
from  a  cotenant,  had  the  right  to  assume 
that  respondents'  possession  under  their  con- 
veyance was  in  accordance  with  his  title,  and 
not  coextensive  with  the  pretensions  of  their 
deed.  Mr.  Freeman,  in  his  work  on  Co- 
tenancy, at  section  225,  commenting  upon  the 
authorities  supporting  this  position,  states: 

"That  this  argument,  to  whatever  cause  at- 
tributable, could  not  have  resulted  from  an  ex- 
amination of  the  reported  adjudications  on  the 
subject" 


We  do  not  evince  surprise  that  learned 
counsel  for  appellant  have  failed  to  cite  any 
authorities  in  support  of  the  propusition.  We, 
therefore,  pass  the  assignment  without  fur- 
ther notice. 

[6]  Second.  The  court  erred  in  permitting 
evidence  of  the  occupancy,  cultivation,  and 
improvement  of  the  inclosed  noncontiguous 
80  acres,  adjudged  to  Oander  in  the  prior 
litigation,  and  not  involved  herein,  as  tend- 
ing to  establish  constructive  possession  of  the 
unlnclosed  tracts  or  parcels,  though  includ- 
ed In  the  same  conveyance.  We  do  not  un- 
derstand the  evidence  to  have  been  admitted 
or  considered  by  the  court  for  any  such  pur- 
pose. In  ruling  upon  this  line  of  testimony, 
the  court  In  each  instance  safeguarded  Itself 
with  the  statement  that  the  evidence  would 
be  admitted  for  whatever  it  might  be  worth 
when  it  came  to  consider  of  Its  ultimate  con- 
clusion upon  the  whole  case. 

[7]  As  far  as  respondents'  jposseasion  1b 
concerned,  it  is  not  necessary  to  Invoke  or 
discuss  the  rule  of  constructive  possession. 
Constructive  possession  was  not  an  issue  in 
the  case.  We  are  of  the  opinion  that  from 
the  facts  developed  at  the  trial  the  trial 
court  may  have  properly  considered  the  spe- 
cial use  made  of  the  land  for  pasturage  by 
respondents  in  connection  with  the  inclosed 
portion  upon  which  they  conducted  a  dairjr 
business  as  tending  to  show  that  claimants, 
relying  upon  a  title  derived  from  such  a 
source,  actually  claimed  possession  in  them- 
selves and  exercised  acts  of  ownership  and 
dominion  over  the  land  as  to  inform  the  co- 
tenant  and  those  claiming  under  tiim  of  the 
claim  of  title  under  which  they  held,  and  of 
th%  nature  and  purpose  of  the  possession  to 
which  the  land  was  subjected.  Foolke  t. 
Bond,  41  N.  J.  liaw,  545. 

[tl  Third.  Respondents  failed  to  establish 
a  prescriptive  title,  in  tliat  the  evidence  of 
adverse  possession,  as  pointed  out  by  the 
statute,  is  not  shown  to  exist.  Section  4957, 
Rev.  Laws.  And,  also,  it  is  not  shown  that 
respondents  possessed  the  land  within  five 
years  next  preceding  the  commencement  of 
the  action.  Section  4953,  Rev.  Laws.  We 
are  of  the  opinion  that  the  five  years  of  pos- 
session required'  by  the  statute  (section  4953, 
Rev.  Laws)  before  an  action  for  the  recov- 
ery of  real  property  or  its  possession  can  be 
maintained,  does  not  mean  the  five  years  next 
preceding  the  commencement  of  the  action. 
A  party  who  has  been  in  the  continued,  ex- 
clusive, adverse  possession  of  the  land  for 
five  years  is  entitled  to  the  benefit  of  the 
statute  of  limitations,  although  the  five  years 
are  not  "next  preceding"  the  commencement 
of  the  action.  Cannon  v.  Stockmon,  36  Cal. 
541,  95  Am.  Dec.  205. 

[9]  Neither  does  the  exhaustive  argument 
of  counsel  convince  us  that,  for  the  purpose 
of  constituting  adverse  possession;  where  per- 
sons (as  her^  claim  title  to  land,  founded 
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upon  a  written  instrument,  it  la  incumbent 
upon  such  persons  to  adduce  proof  to  allow 
tbat  the  land  had  been  cultivated,  improved, 
or  protected  by  a  substantial  inclosure.  Sec- 
tion 4957,  Hev.  Laws. 

Since  the  early  cases  of  Elllcott  v.  Pearl, 
.10  Pet  442,  9  r..  Ed.  476,  and  Ewlng  v.  Bur- 
net, 11  Pet.  41,  9  L.  Ed.  624,  it  has  been  uni- 
formly held  that,  in  the  absence  of  statute, 
neither  residence,  cultivation,  improvement, 
nor  inclosure  of  land  is  necessary  to  support 
actual  possession,  where  neither  the  situation 
of  the  land  nor  the  use  to  which  It  is  adapted 
or  applied  admits  of  or  requires  such  evidence 
of  ownership.  The  cultivation,  improvement, 
Inclosure,  and  the  pasturage  of  land  not  in- 
Closed  is,  by  the  distinct  affirmation  of  the 
statute,  evidence  of  adverse  possession,  but 
the  statute  does  not  exclude  evidence  of  pos- 
session, manifested  in  some  other  apprdpriate 
manner.  What  the  consequence  would  be  of 
a  failure  of  persons  claiming  title,  not  found- 
ed upon  a  written  instrument,  to  inclose,  cul' 
tlvate,  or  improve  the  land,  we  are  not  called 
upon  to  inquire.     Section  4959,  Bev.  Laws. 

l%e  argument  that  respondents'  occupancy 
and  possession  of  the  property  is  not  shown 
to  be  hostile  to  appellant's  title  la  clearly 
against  the  weight  of  the  evidence.  Entry  by 
a  grantee  holding  under  a  deed  of  conveyance 
for  the  entire  estate,  or  a  specific  jMrtion 
thereof,  by  metes  and  bounds,  containing 
covenants  of  seisin  and  warranty,  made  by 
one  of  the  cotoiants  and  duly  placed  on  rec- 
ord, has  all  the  constituent  elements  of  a 
disseisin  at  common  law.    Co.  Lltt.  b.  n.  L 

Such  a  conveyance  as  that  here  in  question 
determines  the  quo  animo'  with  which  entry 
is  made  under  it,  and  gives  characto:  to  the 
possession  after  entry  made.  Foulke  v.  Bond, 
supra.  The  entry  of  such  grantee  cannot  be 
'  presumed  to  be  that  of  a  cotenant,  nor  in 
subordination  to  the  rights  of  the  cotenancy. 
Every  act  of  ownership  on  the  part  of  such 
grantee  after  entry  must  necessarily  be  ad- 
verse to  any  other  part  owner.  His  posses- 
sion under  such  circumstances  is  adverse 
fr<nn  its  inception.  Abemathle  v.  Con.  Vir- 
ginia M.  Co.,  16  Nev.  270;  Freeman  on  Co- 
tenancy, f  224. 

It  will  not  be  denied  that  one  of  the  most 
effective  means  of  proving  ouster  is  by  show- 
ing the  exercise  of  dominion  over  the  land 
by  the  adverse  claimant  1  R.  C.  L.  I  15,  p. 
703. 

[to]  But  it  is  insisted  that  respondents'  oc- 
cupancy and  possession  of  the  particular  land 
for  the  pasturage  of  their  dairy  animals  dur- 
ing the  grazing  season  of  each  year,  in  charge 
of  a  herder,  was  not  exclusive  of  those  claim- 
ing under  the  cotenancy,  and  therefore  there 
is  not  sufficient'  evidence  of  an  ouster  and  of 
an  adverse  possession  to  support  a  claim  of 
title  by  adverse  possession.  We  concede  that 
the  proof  on  which  title  by  adverse  possession 
rests  applies  Id  this  as  in  every  case  in  which 


title  acquired  by  such  means  is  relied  on.  It 
wUl  not  be  denied  that  exclusive  possession  is 
a  necessary  and  constituent  element  of  ad- 
verse possession.  But  all  *  the  authorities 
agree  that  "exclusive  possession"  means  that 
the  claimant  must  bold  possession  of  the 
land  for  himself,  as  his  own,  and  not  for  an- 
other. 1  R.  C.  li.  t  14.  p:  701.  The  evidence 
on  the  part  of  respondents  in  this  respect  is 
full  and  complete.  Furthermore,  it  is  supple- 
mented by  the  undisputed  fact  that  Jacob  E. 
Cobn,  appellant's  grantor,  had  actual  notice 
that  respondents'  possession  was  adverse  and 
exclusive  of  him,  and  the  appellant  Simpson 
had  constructive  notice. 

[11]  That  the  actual  possession  of  land, 
with  the  exercise  of  the  usual  acts  of  owner- 
ship and  dominion  over  it  operates  in  law  as 
constructive  notice  to  all  the  world  of  the 
claim  of  title  under  which  the  possessor  holds 
is  too  well  settled  to  merit  discussion.  Tal- 
bert  y.  Singleton,  42  Cal.  395. 

The  evidence  shows  that  respondents  at  all 
times  exercised  open  acts  of  ownership  and 
dominion  over  the  land  as  was  calculated  to 
inform  the  appellant  and  him  under  whom  hie 
claims  of  the  true  nature  and  purpose  of  the 
possesslMi  to  which  tlie  land  was  openly  sub- 
jected by  respondents.  The  appellant  had 
resided  in  the  vicinity  of  the  land  for  a  pe- 
riod of  more  than  SO  years,  He  was  Closely 
connected  by  marriage  to  Jacob  B.  Cohn, 
and  his  father,  Isadore  Cohn,  who  had  dealt 
with  the  entire  common  estate  as  his  individ- 
ual property,  and  it  is  fair  to  assume  from 
Mr.  Simpson's  own  testimony  that  he  Ehew, 
or,  as  a  man  of  ordinary  prudence  must  or 
should  have  known,  the  true  character  of  re- 
spondents' possession  and  the  exclusive  use 
made  by  them  of  the  land  in  accordance 
with  the  terms  and  pretensions  of  their  con- 
veyance. 

[12]  The  only  possible,  plausible  pretext 
upMi  which  It  might  reasonably  be  asserted 
that  respondents'  failure  to  establish  title  by 
prescription  is  to  assume  from  the  circum- 
stances of  the  pastui-age  of  the  land  by  re- 
spondents and  the  grazing  of  the  land  by  ap- 
pellant and  others  that  its  common  use  dar- 
ing the  running  of  the  statute  of  limitations 
was  evidoice,  when  considered  with  other 
evidence,  tending  to  establish  the  fact  that 
respondents'  occupancy  and  use  of  the  land 
was  in  itself  a  recognition,  admission,  or  ac- 
knowledgment of  appellant's  title,  and  there- ' 
by  the  continuity  of  their  adverse  possession 
was  destroyed.  We  have  given  this  feature 
of  the  case  such  close  and  prolonged  attention 
that  it  may  be  said  to  account  for  the  delay 
in  this  decision.  Our  ccmclusion  upon  this 
most  important  branch  of  the  evidence  is  that 
there  Is  substantial  evidence  from  which  a 
rational  inference  may  have  been  drawn  by 
the  trial  court  that  resp<»idents  did  not  pas- 
ture the  uninclosed  portion  of  their  holding 
under  their  deed  in  recognition  of  appellanf  a 
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tlUe  or  In  sabordination  to  the  rights  of  the 
cotenancy.  In  arriving  at  this  concluaion,  we 
have  borne  in  mind  that  npon  authority  and 
good  reason  it  la  generally  held  that  the  mere 
grazing  of  nnlnclosed  grazing  land  Is  not 
sufficient  in  Itself  to  set  in  motion  the  run- 
ning of  the  statute  of  limitations  as  against 
a  true  ownar.  This  for  the  reason  that  the 
possession  is  not  such  as  is  calculated  to  give 
notice  that  the  land  is  occupied  and  claimed 
by  another.  The  appellant's  knowledge  and 
notice  of  the  true  character  of  respondents' 
nse  and  occupancy  of  the  particular  land  dis- 
tinguishes this  case  from  that  line  of  deci- 
sions. 

The  point  is  made  that  the  grazing  of  the 
land  by  appellant  in  common  with  other  own- 
ers of  lands  within  the  large  Incloeure  de- 
stroyed the  continuity  of  respondents'  posses- 
sion. We  are  not  in  accord  with  this  posi- 
tion. Respondents  planted  their  flag  of  own- 
ership on  the  ground  in  1901.  Its  dominion 
waved  over  the  entire  area  embraced  by  their 
conveyance  uninterruptedly  from  1901  to  1907. 
Taking  into  consideration  the  nature,  charac- 
ter, and  location  of  the  property,  and  the  use 
to  which  it  was  openly  and  notoriously  put 
for  pasturage  during  the  pasturage  season  of 
the  year,  it  being  entirely  unoccupied  during 
the  remainder  of  the  year,  the  evidence  tends 
to  show  that  respondents  protected  their 
possession  as  far  as  it  was  practicable  or 
profitable  for  them  to  do.  It  is  true  that 
they  did  not  openly  protest  against  the  enjoy- 
ment of  the  property  by  appellant  and  others 
during  the  grazing  season,  but  the  open  and 
uninclosed  condition  of  the  land  is  accounted 
for,  and  the  participation  by  appellant  and 
others  in  the  enjoyment  of  the  property  dur- 
ing the  grazing  season  is  explained. 

[13]  If  the  evidence  tends  to  show,  as  con- 
tended, that  appellant's  permitted  and  con- 
tinued grazing  of  the  land  during  the  graz- 
ing season  was  intended  as  and  to  be  a  sub- 
stantial interruption  of  respondents'  posses- 
sion, it  was  a  controverted  question  of  fact 
for  the  trial  court  to  determine,  and|  not  this 
court 

Our  ultimate  condnsion  on  this  branch  of 
the  evidence  is  that  the  appellant  and  Jacob 
E.  Cohn,  his  grantor,  were  bound  to  take  no- 
tice of  respondents'  deed  and  entry  under  Jt 
into  open,  hostile,  exclusive,  and  notorious 
possession  under  claim  of  right  and  in  sav- 
eralty,  known  to  them  at  all  times,  and  that, 
having  failed  to  enforce  a  recognition  of  their 
legal  rights,  if  such  they  had,  within  the  time 
prescribed  by  the  statute  of  limitations,  ai>- 
pellant's  Interest  was  lost,  and  Is  no  longer 
susceptible  of  enforcement  His  interest,  by 
operation  of  said  statute,  vested  in  respond- 
ents in  possession  under  their  deed.  Aber- 
nathle  v.  Con.  Virginia  M.  Co.,  supra;  Free- 
man on  Cotenancy,  {  197. 

[14]  It  is  the  further  contention  of  coimsel 


for  appellant  that  the  offer  made  by  John 
W.  O'Banlon,  in  the  year  1914,  to  Daniel  C. 
Simpson,  to  purchase  his  interest  in  the  land 
in  controversy  for  a  cash  consideration  of 
$1,000,  amounts  to  a  direct,  ijosltive  admis- 
sion or  recognition  of  Simpson's  interest  in 
the  land.  It  is  clear  that  the  land,  when  this 
offer  was  made,  had  been  in  litigation  since 
1907,  and  it  Is  not  denied  that  when  the  offer 
was  refused  by  Simpson,  O'Banlon  .at  the 
time  stated  to  Simpson  that  he  would  law 
him  until  he  was  broke.  Under  these  drcum- 
stances  it  is  fair  to  assume  that  such  an  offer 
was  made  to  purchase  peace,  and  not  in  rec- 
ognition of  a  hostile  title. 

The  Judgment  and  order  awealed  tuna  are 
affirmed. 

DUCKBR,  J.,  concurs. 
COLEMAN,  a  J.,  dl88ent& 


(56  rtali.  Ml) 

MeVICAR  V.  INDUSTRIAL  COMMISSION 
OF  UTAH.    (No.  2498.) 

(Supreme  Court  of  Utah.    June  16,  1920.) 

1.  Matter  and  servant  «S94I7(7)— Compensa- 
tion olalnianfs  depeadeney  question  of  faot, 
on  which  oommlMion't  flndlago  ara  oonolnslvo. 

The  issne  of  dependency  being  one  of  tect, 
the  Industrial  (^mmisslon's  conclusions  are 
like  the  verdict  of  a  jury,  and  will  not  be  inter- 
fered with,  when  supported  by  some  substan- 
tial evidence,  and  if  the  commiasion  erred  in 
its  findings  of  fact  and  condusions,  the  Sa- 
preme  Court  cannot  correct  the  error.i 

2.  Matter  and  oorvant  «s>4l7(5)  —  Commis- 
sion's decision  on  claim  for  compensation  An- 
al, unless  abuse  of  discretion  clearly  appears. 

Where  it  does  not  dearly  and  indubitably 
appear  that  the  discretion  of  the  Industriid 
Commission  has  been  abused,  its  dedsion  is 
final  and  unassailable. 

3.  Master  and  servant  4=3415— Compensation 
olaimanfs  counsel,  relying  on  stipulation  to 
tako  testimony,  need  not  state  to  commission 
what  ho  oxpeet*  to  prove. 

The  attorney  for  the  applicant  was  entitled 
to  rely  on  a  stipulation  to  take  further  testi- 
mony, and  for  that  reason  was  not  required  to 
make  a  statement  to  the  Industrial  Commission 
of  what  he  proposed  to  prove  by  witnesses  he 
desired  to  produce,  and  Us  request  wrongly  de- 
nied. 

r  Proceeding  by  Minnie  B.  McVlcar  nnde* 
the  Workmen's  Compensation  Act  for  com- 
pensation for  the  death  of  her  son,  James  Al- 
len McVlcar,  opposed  by  the  Imperial  Lead 
Mining  Company,  employer.  Award  for  dalm^ 
ant  by  the  Industrial  Commission,  and  daim- 
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ant  applies  for  writ  of  review  to  determine 
Ita  lawfulness.  Award  set  aside,  and  Com- 
mission directed  to  give  applicant  an  oppor- 
tunity to  Introdnce  further  testimony. 

George  R.  Freeman,  of  Corona,  Cal.,  for 
plaintiff. 

James  H.  Wolfe,  Asst.  Atty.  Gen.,  and 
De  Vine,  Stine  &  Gurlllam,  of  Ogden,  for 
defendants. 

WEBER,  J.  Plaintiff  applies  to  this  court 
for  a  writ  of  review  to  determine  the  law- 
fulness of  an  award  by  the  Industrial  Com- 
mission. A  synoptical  ^atement  of  the 
salient  facts  as  found  by  the  commission  Is: 

Applicant  (hereinbefore  referred  to  as  plain- 
tift)  is  a  widow,  the  mother  of  James  Allen 
McVicar,  who  was  killed  on  September  12, 
1919,  while  employed  by  the  Imperial  Lead 
Mining  Company,  in  what  is  known  as  Death 
Canyon,  Utah.  The  husband  of  the  applicant 
died  about  two  months  following  the  demise 
of  the  son.  For  approximately  one  year 
prior  to  the  death  of  the  husband  he  had 
not  been  able  to  earn  anything,  and  had 
made  no  contribution  toward  the  support  of 
the  aK>licant,  his  wife.  The  deceased  son 
had  been  discharged  from  service  in  the 
United  States  navy  during  the  latter  part 
of  1918.  He  lived  with  his  parents  and  con- 
tributed to  their  support  after  he  was  dis- 
charged from '  the  navy  and  until  be  went 
to  work  in  Utah  about  June  12, 1919.  During 
the  time  he  had  been  so  employed  he  had 
contributed  to  the  support  of  his  father  and 
mother  the  sum  of  $90.  The  applicant  had 
no  idea,  according  to  her  testimony,  of  what 
her  household  exxjenses  were.  She  had  no 
systematic  method  of  buying  supplies  for  the 
household,  and  no  way  in  which  to  estimate 
wliat  .her  receipts  from  the  deceased  son 
were,  other  than  that  he  contributed  every- 
tliing.  The  evidence  very  clearly  shows  that 
the  deceased  son  did  not  contribute  every- 
thing at  any  time  toward  the  support  of  the 
applicant  or  her  husband. 

During  the  time  the  son. was  in  the  navy 
he  made  an  allotment  for  the  support  of  his 
father  and  mother  of  fl6  per  month,  which 
was  increased  by  an  allowance  from  the  gov- 
ernment of  $10.  The  amount  of  any  support 
contributed  by  the  deceased  son  prior  to 
his  entry  into  the  service  was  not  ascertain- 
ed. His  contribution  after  bis  return  from 
the  navy  was  not  ascertained  with  any  de- 
gree of  certainty.  During  the  first  part  of 
1919  be  was  employed  by  the  Riverside 
Portland  Cement  Company,  living  in  River- 
side with  his  parents,  who  had  apartments 
there.  The  rent  for  the  apartment  was  paid 
by  the  applicant  In  all  probability,  dur- 
ing that  period  the  deceased  son  contributed 
the  entire  support  of  the  applicant  other 
than  this  $25  per  month;  but  it  does  not 
appear  that  the  contribntlon  toward  the  sup- 


port of  applicant  at  any  time  amounted  to 
more  than  $25  per  month. 

The  commission  ordered  that  compensa- 
tlon  be  awarded,  to  be  paid  by  the  Imperial 
Lead  Mining  Company,  to  the  applicant  at 
the  rate  of  $16  per  week  for  a  period  of  112 
weeks  and  3  days,  but  not  to  exceed  $1,800. 
and  that  the  undertaker  be  paid  the  sum  of 
$150. 

[1,1]  The  record  is  not  without  evidence 
to  support  the  findings  and  conclusions  of  the 
commission..  The  Issue  of  dependency  being 
one  of  fact,  the  commission's  conclusions 
are  like  the  verdict  of  a  Jury,  and  will  not  be 
Interfered  with  by  this  court,  when  support- 
ed by  some  substantial  evidence.  If  the 
commission  erred  in  its  findings  of  fact  and 
conclusions,  we  cannot  correct  the  error.  It 
has  the  power  to  determine  the  degree  of 
dependency.  Since  it  does  not  clearly  and 
indubitably  appear  that  the  discretion  of 
the  commission  has  been  abused.  Its  decision 
Is  final  and  unassailable.  The  principles 
enunciated  in  Geo.  A.  Lowe  Co.  v.  Industrial 
Commission  of  Utah,  190  Pac  934,  are  ap- 
plicable here. 

[3]  If  the  applicant  had  been  given  an  op- 
portunity to  present  all  ber  testimony,  the 
award  would  be  affirmed.  The  depositions  of 
certain  witnesses  on  behalf  of  applicant  were 
taken  February  6,  1920,  and  at  that  time  it 
was  stipulated  between  the  attorneys  for 
the  parties  that  a  further  hearing  might 
be  held  at  the  desire  of  either  party.  On 
February  18,  1920,  applicant's  attorney  in- 
formed the  commission  by  letter  that  he  de- 
sired to  take  the  testimony  of  several  wit- 
nesses, and  that  their  testimony  would  re- 
late to  the  amount  of  compensation  received 
by. James  Allen  McVicar  immediately  prior 
to  bis  death,  and  also  the  amount  of  money 
he  sent  to  his  mother ;  also  as  to  statements 
made  by  the  son  relative  to  his  mother  be- 
ing dependent  upon  him.  On  March  13,  1920, 
counsel  for  applicant  again  wrote  to  the 
commission,  calling  attention  to  his  former 
letter,  and  saying  that  be  desired  to  take 
the  deposition  of  a  certain  witness.  Neither 
of  these  letters  was  answered  by  the  com- 
mission. On  March  25,  1920,  the  award  here- 
in was  rendered.  In  an  application  for  re- 
hearing, filed  in  due  time,  the  refusal  to 
permit  applicant  to  introduce  further  tes- 
timony was  given  as  one  of  the  grounds  for 
rehearing;  the  stipulation  and  letters  bdng 
made  a  part  of  the  application.  The  appli- 
cation for  rehearing  was  denied  May  20^ 
1920. 

In  his  letters  to  the  commission  ooonsel 
for  applicant  did  not  state  what  he  expected 
to  prove  by  the  witnesses  whose  testimony 
he  desired  to  produce.  He  relied  upon  the 
stipulation  to  take  further  testimony,  and 
for  that  reason  he  was  not  required  to  make 
a  statement  of  what  he  proposed  to  prove. 
He  was  justified  in  relying  upon  the  stipa- 
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lation,  and  his  request  to  Introduce  farther 
testimony  should  have  been  granted. 

The  award  Is  therefore  set  aside,  and  the 
commission  Is  directed  to  give  aiq;)llcant  an 
opportunity  to  Introduce  further  testimony. 

CORFMAN  C.  J.,  and  FRIGK,  GIDBON, 
and  THURMAN.  JJ.,  concur. 


(H  Vtali.  B74) 

VAR0UKA8  V.  INDUSTRIAL  COMMISSION 
OF  UTAH  et  al.    (No.  3490.) 

(Supreme  Ooort  of  Utah.    July  21,  1920.) 

i.  Master    aid    sarvaat    «=>397  —  Industrial 
Commission  may  adopt  reaaonabia  rulat  ooa- 
formlng  to  Compensation  Act. 
The   Induatrial  Commission  has  power  to 
promulgate  rulea  and  regulations  to  protect  the 
injured  employi,  the  employer,  and  Insurance 
carrier,  and  to  safeguard  the  state  insurance 
fund,  provided  such  rulea  are  reasonable  and 
conform  to  the  spirit  of  the  Workmen's  Com- 
pensation Act. 

2.  Master  and  servant  «=s>397  —  ladnstrlal 
Commission's  rale  held  unreaaonabis  and  con- 
trary to  Compensation  Aot. 

Industrial  Commission's  rule  No.  19,  re- 
quiring injured  employe  to  procure  the  com- 
mission's consent  to  leaving  the  locality  of  em- 
ployment, and  providing  for  forfeiture  of  full 
compensation  accruing  after  employe  has  left 
locality  without  such  consent,  without  any 
hearing  and  regardless  of  whether  absence  in 
any  way  affected  his  disability,  is  unreasonable, 
the  commission  having  no  right  to  forfeit  any 
part  of  the  compensation  allowed  by  Work- 
men's Compensation  Act,  except  after  notice 
and  hearing  and  for  good  cause, 

3.  Master  and  servant  «=»403— Compeasatlon 
clalmaat  violating  commission's  rule  has  bur- 
den of  proof. 

Injured  employ^  entitled  to  compensation 
under  Workmen's  CJompensation  Act,  who  has 
left  locality  of  employment  without  Industrial 
Commission's  consent,  in  violation  of  its  rules, 
has  burden  of  showing  that  he  had  good  cause 
for  failure  to  procure  consent,  and  that  absence 
has  not  prejudiced  employer  or  insurance  car- 
rier or  state  insurance  fund,  and  did  not  pro- 
long period  of  disability. 

4.  Master  and  sarvant  «=>385( I)— Compensa- 
tion to  smployA  violating  rules  or  disobeying 
physician's  orders  limited  to  disability  or- 
dinarily resulting  from  Injury. 

Where  employe  violates  a  rule  of  Industrial 
Commission  or  disobeys  the  orders  of  the  at- 
tending physician,  or  otherwise  arbitrarily  re- 
fusen  to  coK>perate  with  those  in  attendance  up- 
on him,  the  award  of  compensation  under 
Workmen's  Compensation  Act  should  cover 
only  such  s  period  of  incapacity  or  disability  as 
would  usually  and  ordinarily  result  from  the 
character  of  the  injury  received  by  the  em- 
ploye. 


5.  Master  and  sarvant    «=»397— Compansatton 
claimant  must  take  notice  of  iMhiatrial  Com- 
mission's rules. 
Injured  employe,  on  making  application  to 
Industrial  Commission  for  compensation  under 
Workmen's    Compensation   Act,    is    bound   to 
take  notice  of  the  rules  and  regulations  of  the 
commission  affecting  the  application. 

Proceedings  under  Workmen's  Compensa- 
tion Act  by  Louis  Varonkas  for  compensa- 
tloii  for  injuries,  opposed  by  the  Standard 
Coal  Company,  employer.  Award  by  Indus- 
trial Commission  of  Utah  for  claimant,  and 
on  denial  of  his  aiq;>llcatlon  for  additional 
compensation,  he  presoits  the  reoOTd  to  tiie 
Supreme  Court  for  review.  Decision  of 
Commission  annulled,  and  cause  remanded, 
with  directions. 

Stewart,  Alexander  ft  Cann<»,  of  Price,  for 
plalntifr. 

Dan  B.  Shidds,  Atty.  Gen.,  James  H. 
Wolfe,  Asst  Atty.  Qen.,  and  A.  R.  Barnes, 
of  Salt  Lake  City,  tor  defendants. 

FRICK,  J.  Plaintur,  in  due  time  and  in 
due  form,  made  application  to  the  Industrial 
Commission  of  Utah,  hereinafter  styled  com- 
mission, for  compensation  under  our  stat- 
ute for  a  disability  caused  by  injuries  which 
he  sustained  in  the  course  of  his  employ- 
ment while  In  the  employment  of  the  Stand- 
ard CJoal  Company  of  Utah.  The  commis- 
sion, after  a  hearing,  awarded  plaintiff  "com- 
pensation for  the  disability  period,  January 
10,  1019,  to  February  20,  1919,  less  the  10 
days  waiting  period,"  amounting  to  |54.81. 
The  plaintiff  was  dissatisfied  with  the  award 
of  the  commission,  for  the  reascm,  as  be  con- 
tends, that  the  disability  period  fixed  by  the 
commission  was  for  a  shorter  time  than  the 
disability  continued,  and  he  asked  for  a  re- 
hearing. In  the  petition  for  a  rehearing  be 
asked  for  additional  compensation,  which 
addltl<»al  compensation,  howevw,  was  deni- 
ed for  the  reasons  hereinafter  appearing. 
The  majority  of  the  commission  on  the  first 
hearing,  after  redtlng  the  tacts,  closed  Its 
decision  as  follows: 

"From  the  evidence,  therefore,  the  commis- 
sion finds  that  the  applicant  met  with  an  ac- 
cident and  sustained  injuries  arising  out  of  and 
in  the  course  of  his  employment,  and  that  there 
followed  a  total  disability  period  from  Jamt" 
ary  10,  1019.  to  February  20,  1919,  for  which 
compensation  should  be  allowed.  The  commis- 
sion finds  that  the  disability  period  extended  be- 
yond the  20th  of  February,  1919,  but  that  com- 
pensation may  not  be  allowed  for  this  period 
on  account  of  the  violation  of  rule  19.  The 
commission  feels  that  this  is  a  reasonable  rule 
which  must  be  respected.  In  this  case  the  evi- 
dence shows  that  the  defendant  furnished,  and 
was  willing  to  furnish,  all  necessary  medical 
attention,  and  it  is  conceded  that  where  the 
defendant  is  willing  to  do  this  it  should  have 
the  right  to  so  do,  and  this  right  should  not 
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be  Interfered  with  by  the  employe  without  rea- 
son and  without  notifieation  to  any  one  taking 
his  departure  from  the  locality. 

"Wherefore  it  la  ordered,  adjudged,  and 
decreed  that  the  applicant  be,  and  he  is  hereby, 
awarded  compensation  for  the  disability  period, 
January  10,  1919,  to  February  20,  1919,  less 
the  10  days'  waiting  period,  or  SI  days,  or 
$54.81." 

In  denying  the  application  for  additional 
compensation  the  commlasion  merdy  adber* 
cd  to  the  reasons  originally  given,  and  tbe 
plaintiff  presents  tbe  record  to  this  court 
for  review. 

Bule  19  which  is  rtferred  to  in  tbe  ded- 
sion  of  the  commission,  and  pursuant  to 
wbldi  it  refused  to  allow  plaintiff  additional 
compensation,  reads  as  fcdlows: 

"An  injured  employ^  who  desires  to  leave 
the  locality  in  which  he  or  she  has  been  em- 
ployed during  the  treatment  of  his  or  her  in- 
jury or  desires  to  leave  the  state,  shall  report 
to  his  or  her  attending  physician  for  examina- 
tion, notifying  the  commission  in  writing  of 
such  intention  to  leave,  accompanying  such  no- 
tice with  a  certificate  from  the  attending  physi- 
cian, setting  forth  the  exact  nature  of  tbe  in- 
jury, the  condition  of  tbe  employ^,  together 
with  a  statement  of  the  probable  length  of  time 
disability  will  continue.  After  complying  with 
tbe  requirements  herein  set  forth  and  upon 
written  consent  of  tbe  commission,  the  employ^ 
may  leave  the  locality  in  which  be  or  she  has 
been  employed,  otherwise  no  compensation  will 
be  allowed  during  such  absence  from  the  lo- 
cality in  which  he  or  she  has  been  employed." 

[1]  Plain tltrs  counsel  vigorously  assail 
the  findings  and  conclusions  of  tbe  commis- 
sion,  and  further  insist  that  It  was  without 
power  or  authority  to  adopt  rule  19.  They 
contend,  however,  that  If  It  be  conceded 
that  the  commission  possessed  iradi  power, 
yet  said  rule  is  unreasonable,  and  for  that 
reascm  the  rule  Is  without  force  or  effect 
Without  pausing  now  to  point  out  the  par- 
ticular powers  th^t  are  ccmferred  on  tbe 
commission  with  regard  to  adopting  and 
promulgatlDg  rules  and  regulations,  we  are 
clearly  of  the  opinion  that  the  commission 
has  ample  power  to  promulgate  all  reason- 
able rules  and  regulaticms  for  the  protection 
of  those  who  are  Injured,  and  also  to  pro- 
tect the  rights  of  the  employer,  and  that  of 
the  Insurance  carrier,  and  may  safeguard 
the  state  insurance  fund.  The  rules  that 
are  promulgated,  however,  must  be  reason- 
able, and  must  conform  to  the  spirit  of  the 
Gompensaton  Act  (Laws  1917,  c.  100,  as 
amended  by  Laws  1919,  c.  63). 

In  view  of  its  decision  and  the  evidence, 
which  is  certified  to  this  court  by  the  c<Hn- 
mlsslon,  the  only  question  we  can  consid^ 
here  Is  the  reasonableness  of  rule  19. 

[2]  It  will  be  observed  that  according  to 
the  provisions  of  rule  19  the  employ^  is  per- 
mitted to  leave  the  locality  in  which  he  was 
employed  only  utta  he  has  ctHnplied  with 


those  requirements,  "and  upon  the  written 
consent  of  the  commission,  ♦  •  •  oiher- 
wlse  no  c<m)pensation  will  be  allowed  during 
*  *  *  the  absence  of  -  the  emtHoji  trcm 
the  locality  In  which  he  has  been  employ* 
ed."  The  rule  is  absolute  and  Inflexible  to 
the  effect  that  if  the  employ^  leave  the  lo- 
cality of  his  employment  without  complying 
with  Its  requirements  and  without  the  writ- 
ten consent  of  the  commission  "no  compen- 
satlcm  will  be  allowed  during"  such  absence. 
The  employe  thus  forfeits  all  compensation 
regardless  of  the  cause  which  may  have  in- 
duced or  required  him  to  leave  the  locality 
of  his  employment.  It  will  also  be  observed 
that  the  forfeitnre  is  imposed  without  giv- 
ing him  a  hearing  so  far  as  the  rule  is  con- 
cerned. As  a  matter  of  course,  if  the  com- 
mission may  forfeit  all  compensation  merely 
because  the  rule  la  disregarded,  no  hearing 
Is  necessary.  We  are  of  the  opinion,  how- 
ever, that  the  commission  may  not  forfeit 
any  part  of  the  compensation  which  it  allow- 
ed by  our  statute,  except  after  notice  and 
bearing  and  for  good  causa  No  doubt  the 
rule  in  its  general  tenor  and  effect  la  propM 
and  salutary.  In  view  that  tbe  employer 
under  the  statute  Is  required  to  compensate 
the  injured  employ^  daring  talB  entire  dis- 
ability and  the  commisslmi  in  all  cases  is 
required  to  determine  and  fix  the  period  of 
disability,  it  is  but  Jnst  and  fair,  bven  nec- 
essary, that  the  employe  shall  comply  with 
all  reasonable  rules  and  regulations  which 
are  Intended  to  protect  the  employer,  the 
insurance  carrier,  and  the  state  Insurance 
fund  against  spurious  or  fanciful  claims  on 
the  part  of  the  employe  and  that  the  employe 
remain  wltiiin  the  reach  of  the  commlasion 
at  all  times  during  his  disability.  It  la  a 
matter  known  to  all,  however,  that  an  em- 
ploye, like  many  oth»  persons,  may  sud- 
denly be  called  on  to  leave  the  locality  of 
his  employment  upon  a  call  from  his  home 
in  case  of  serious  illness  or  death  of  <we  of 
his  family  or  kinsman,  or  for  some  other  un- 
avoidable reason,  and  in  order  to  respond  to 
the  call  effectually  it  may  be  utterly  impos- 
sible to  first  obtain  the  written  consent  of 
the  commission,  or  even  make  a  r^mrt  <o 
tbe  attending  physician  on  account  of  his 
absence  or  for  some  other  reason.  Under 
the  rule  as  it  is  written,  however,  and  as  It 
is  applied  in  this  case,  a  forfeiture  would 
result  whether  the  employe  had  left  the  lo- 
cality with  or  without  cause.  Such  a  rule^ 
in  our  Judgment,  Is  contrary  to  the  qiirlt  of 
the  Compensation  Act,  for  the  reason  that 
its  mforcement  under  certain  drcnmstances 
must  result  in  forfeiting  ctMnpensation  which 
may  be  Justly  due  to  the  employe. 

[S]  We  also  unhesitatingly  state  Uiat  In 
case  the  employe  leaves  the  locality  of  his 
employment  the  burden  should  be  cast  upoo 
him  to  show  why  his  absence  has  not  prej- 
udiced his  employer,  or  the  insurance  ear- 
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xler,  or  the  state  Insnrance  fund,  as  the  case 
may  be,  and  that  such  absence  did  not  pro- 
long the  period  of  his  disability.  In  case  he 
has  vlcdated  the  rule,  the  burden  of  proof 
and  the  duty  to  explain  should  be  on  him, 
and  unless  he  satisfies  the  commission  that 
his  absence  without  its  consent  has  in  no 
way  resulted  in  prejudicing  the  employer, 
insurance  carrier,  or  the  state  insurance 
fund,  the  commission  should  deny  him  com- 
pensatlon  for  such  period  as  may  be  Just  and 
proper  in  view  of  the  established  facts.  A 
forfeiture  should,  however,  not  be  declared 
without  giving  the  employ^  a  hearing  If  he 
desires  to  be  heard.  Cpdn  such  a  hearing 
be  may  produce  the  most  cogent  reasons,  as 
before  suggested,  why  he  did  not  and  could 
not  comply  with  the  rule.  If  the  commis- 
sion is,  convinced  that  by  his  absence  the 
period  of  disability  was  not  materially  in- 
creased and  the  final  recovery  of  the  employ^ 
retarded,  Justice  demands  that  no  part  of 
his  compensation  be  forfeited. 

[4]  Neither  do  we  dispute  the  contention 
of  counsel  for  the  coal  company  that  in  case 
an  employe  violates  a  rule  or  disobeys  the 
orders  of  the  attending  physician,  or  other- 
wise arbitrarily  refuses  to  co-operate  with 
those  In  attendance  upon  him  the  award  or 
compensation  should  cover  only  such  a  pe- 
riod of  incapacity  or  disability  as  would  usu- 
ally and  ordinarily  result  from  the  character 
of  the  injury  received  by  the  employe.  These 
things  are  discussed  in  1  Eonnold,  Work- 
men's Compensation,  {  134,  tmder  the  head- 
ing of  "Aggravation  of  Injury  after  Acci- 
dents." What  we  contend  for  here  is  not 
that  the  employe  shall  not  comply  with  the 
rules  of  the  commission,  or  that  he  may  re- 
fuse to  obey  the  orders  of  the  attending 
physician,  or  that  he  may  be  gnllty  of  such 
conduct  as  will  tend  to  increase  or  prolong 
his  period  of  disability,  but  what  we  Insist 
upon  and  what  we  hold  Is  that  rule  19,  if 
literally  enforced,  must  necessarily  result  in 
forfeiting  compensatlOTi  without  giving  the 
injured  employe  an  opportunity  to  explain 
or  to  prove  that  his  conduct  was  not  willful 
or  contumacious  or  that  be  willfully  violated 
any  rule,  or  that  it  did  not  prolong  his  dis- 
ability. In  1  Honnold,  Workmen's  Compen- 
sation, i  188,  at  page  680,  the  author,  in  dis- 
cussing the  duties  of  Injured  employes,  says: 

"Compensation  is  not  payable  for  such  por- 
tion of  the  illness  as  is  due  to  the  injured  em- 
ploye's own  actions  aggravating  bis  disability. 
But,  in  justice  to  the  patient,  the  oommii*ion 
uHll  require  the  foot  of  intubordination,  lack  of 
oo-operation  loith  the  physician,  or  reprekemUle 
conduct  to  be  clearly  eataiUthed  before  it  ichU 
toneiion  the  cutting  off  of  the  treatment  and 
the  oompensatioti  poymwli  allowed  by  low." 
(Italics  ours.) 

That  is  precisely  what  we  Insist  tipon 
here.  If  rule  19  made  provision  for  a  hear- 
ing In  which  the  onploye  would  be  permit- 


ted to  explain  the  cause  of  his  absence  of; 
to  prove  that  It  in  no  way  Increased  tbo 
period  of  disability,  and  the-  commiBslon 
should  find  against  }ilm,  and  there  were  any 
substantial  evidence  in  support  of  the  find- 
ing, we  should  not  interfere.  That  is  not 
the  question  here,  bowever.  Under  rule  19 
as  written  the  commission  may  forfeit  all 
compensation  which  accrues  after  the  em- 
ploye has  left  the  locality  of  his  employ- 
ment without  any  hearing  whatever,  and  tor 
the  sole  reason  that  he  has  left  the  locality, 
whether  for  good  cause  or  for  no  cause,  or 
whether  it  has  affected  in  any  way  his  dis- 
ability or  not  G^at  is  the  precise  construc- 
tion that  the  commission  has  placed  upon 
the  rule,  as  is  manifest  from  its  decision. 
A  ntte  having  aadx  an  effect  is.  In  our  Judg- 
ment, clearly  and  necessarily,  not  only  un- 
reasonable, but  Is  contrary  to  the  spirit  of 
the  Compensation  Act,  since  it  may  be  ap- 
plied so  as  to  cause  the  employe  to  forfeit  a 
substantial  part  of  Ms  compensation  with- 
out an  adequate  or  any  cause. 

By  what  we  have  said  we  do  not  wish  to 
be  understood  as  holding  that  the  commis- 
sion in  this  case,  in  denying  plaintiff  addi- 
tional compensation,  when  the  facts  are  as- 
certained, may  not  be  correct.  It  may  well 
(je  that  the  plaintiff  is  not  raititled  to  ad- 
ditional (ompensation  both  because  bis  dis- 
ability did  not  extend  beyond  that  time  and 
because  he,  without  cause,  has  refused  to 
obey  the  orders  of  the  attending  physician 
and  the  rules  of  the  commission,  and  bas 
thereby  either  increased  or  prolonged  bis 
disability,  or  has  brought  about  conditions 
sncb  that  the  fact  cannot  be  establifdied  to 
the  satisfaction  of  the  commission.  The 
commission  should,  however,  hear  the  evi- 
dence, and  then  find  the  facts,  so  that  in  case 
the  employe  contends  that  there  is  no  sub- 
stantial evidence  Justifying  the  findings  of 
the  commission,  he  may  have  the  same  re- 
viewed as  in  other  cases. 

[S]  There  is  nothing  in  plaintltTs  conten- 
tion that  in  view  that  he  had  no  knowledge 
of  rule  19  therefore  be  Is  not  bound  there- 
by. It  would  be  strange  doctrine  Indeed  if 
it  were  held  that  one  may  Invoke  the  aid  of 
a  court,  board,  tribunal,  or  commission,  and 
yet  need  not  take  notice  of  the  rules  and 
regulations  governing  the  subject-matter  of 
bis  appllcatimi,  and  that  he  is  not  required 
to  conform  thereto,  and  is  not  bound  ther»> 
by.  When  plaintiff  made  application  toe 
comjpensation  to  the  commission  he  was 
bound  to  take  notice  of  its  rules  and  regu- 
lations affecting  that  application,  tn  vlewi 
however,  that  pursuant  to  the  provision  of 
rule  19  the  commission,  without  cause,  other 
than  the  naked  fact  that  i^alntlff  had  left 
the  locality  of  his  employment,  has  forfeited 
all  compensatlrai  accruing  after  be  so  left 
such  locality  without  the  written  consent  oC 
the  commissloD,  that  portion  of  rule  19  is 
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btid  tmreascnuble  and  contrary  to  tbe  spirit 
of  the  Compensation  Act,  and  bence  not  en- 
forceable. 

The  decision  of  the  commission,  denying 
plaintiff  compensation  after  he  left  the  lo- 
cality of  bis  employment.  Is  therefore  set 
aside  and  annulled,  and  the  cause  is  re- 
manded to  the  commission,  with  directions 
to  hear  evidence,  If  any  is  offered  upon  that 
subject,  and  make  findings  In  accordance 
with  the  evidence,  and  upon  such  flndin'gs 
base  Its  conclusion  whether  nnder  the  evi- 
'  dence  the  plaintiff  is  or  Is  not  entitled  to  ad- 
ditional compensation;  and  to  amend  rule 
19  so  as  to  make  It  conform  to  tbe  views 
herein  expressed.    Plaintiff  to  recover  costs. 

OORFMAN,  O.  J.,  and  WEBBR,  OIDBON, 
and  THUBMAN,  JJ.,  concnr. 


(7»  CHd.  133) 

HAM  at  al.  v.  VEASEY.    (N*.  IIS38.) 
(Supreme  Court  of  Oklahoma.    Aug.  81,  1920.) 

(Sylldbut  by  the  Court.) 

Appeal  and  error  «=>356— No  Jurieiilotloa  of 
appeal  not  taken  within  ttatatory  term  aftoi' 
Judgment. 
This  court  is  without  jurisdiction  to  enter- 
tain an  appeal  commenced  In  this  court  more 
than   six  months  after   the   rendition   of   the 
judgment  or  final  order  of  which  complaint  is 
made. 

Error  from  Superior  Court,  Okfuskee 
County;  John  L.  Norman,  Judge. 

Action  by  P.  H.  Veasey  against  W.  T. 
Ham  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Appeal  dis- 
missed. 

Phillips  &  Douglas,  of  Okemah,  for  plain- 
tiffs in  error. 

Wright,  Wllbolt  &  Becknell,  of  Okemah, 
for  defendant  in  error. 

BAILEY,  J.  This  action  was  instituted  by 
defendant  in  error  for  the  cancellation  of 
certain  agricultural  leases  and  assigpaments, 
and  to  enjoin  plaintiff  in  error  from  setting 
up  any  claim  to  tbe  lands  involved.  Plaintiff 
In  error  interposed  a  demurrer  to  the  peti- 
tion, which  on  December  22,  1919,  was  over^ 
ruled  by  the  court,  and  judgment  rendered 
against  plaintiff  In  error.  Appeal  from  this 
judgment  and  order  of  the  court  was  filed  in 
this  court  on  June  24,  1920,  more  than  six 
months  having  elapsed  since  the  rendition 
of  said  judgment  me  case  is  now  before 
this  court  on  motion  of  defendant  in  error 
to  dismiss  the  appeal  on  the  ground  that 
tbe  same  was  not  filed  within  the  time  al- 


lowed by  statute.  The  case  ta  bere  on  a 
transcript,  tbe  only  error  alleged  in  the 
petition  in  error  bdng  the  order  overruling 
plaintiff  In  error's  demurrer  and  the  ren- 
dition of  a  Judgment  against  plaintiff  in  er- 
ror. No  response  to  the  motion  to  dismiss 
has  been  filed. 

It  is  essential,  in  order  to  have  a  judg- 
ment reviewed  in  this  court,  that  the  pro- 
ceeding should  be  commenced  here  within  six 
months  from  the  date  of  the  final  order  or 
the  rendition  of  the  judgment  appealed  from. 
Section  4452,  St  1893  {secticm  5255,  Bev.  U 
1910),  as  amended  by  Act  Feb.  14,  1911  (Ses- 
sion Laws  1910-11*,  c.  18,  p.  35);  Dickerson 
V.  Moore,  76  Okl.  249,  185  Pac.  101;  First 
State  Bank  of  Warner  v.  Porter  (OkL)  182 
Pac.  672;  Dawson  &  Schreiner  ▼.  Davis 
Bros.  Cheese  O.,  63  OkL  313,  158  Pac.  204; 
Powell  et  al.  v.  Johnson-Larimer  Dry  Ooods 
Co.  et  al.,  35  Okl.  644,  130  Pac.  945;  Scboll- 
meyer  v.  Van  Bnskirk,  35  Okl.  439,  130  Pac. 
13& 

This  appeal  not  having  been  commenced 
within  the  six-month  period  allowed  by  stat- 
ute, the  motion  must  be  sustained,  and  tbe 
appeal  is  dismissed. 

BAINBT,  C.  J.,  and  HABBISON,  KANB, 
HIGGINS,  and  JOHNSON,  JJ.,  concnr. 


(79  OkL  U3) 

MILLER  V.  OIL  WELL  SUPPLY  CO. 

(No.  9781.) 

(Supreme  Court  of  Oklahoma.    Aug.  31, 1920.) 

(Byttabut  by  ike  Court.) 

t.  Contraots  «s>88— Want  of  oonsidoration  for 
written  Instrument  must  be  shown  by  party 
seeking  to  avoid  It 
A  written  instrument  is  presumptive  evi- 
dence of  a  consideration,  and  the  burden  of 
showing  a  want  of  consideration  lies  with  the 
party  seeking  to  invalidate  or  avoid  it 

2.  Guaranty  «=s>7(l)  •>  Dellvary  of  gaaraaty 

oomplotes  contract  and  notloo  of  Ks  aoeopt> 

anoe  Is  nnneoeesary. 

Where  a  guaranty  ie  made  in  response  to 

an  offer  by  the  guarantee,  its  delivery  to  (be 

guarantee  completes  the  contract  and  notice  of 

its  acceptance  by  the  guarantee  or  an  intenti<m 

to  act  thereunder  is  not  necessary. 

Error  from  District  Court,  Custer  County ; 
T.  P.  Clay,  Judge. 

Action  by  the  Oil  Well  Supply  Company 
against  the  Custer  Petroleum  Onnpany,  aa 
principal,  and  John  B.  Miller  and  another,  aa 
guarantors.  Judgment  for  plaintiff,  and  de- 
fendant John  B.  Miller  brings  error.  Af- 
firmed. 
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Henry  Bulow,  of  Clinton,  for  plaintiff  In 
error. 

Randolph,  Haver  &  Shirk,  of  Tnlaa,  Phil- 
lips 9t  Mills,  of  Clinton,  and  H.  M.  Gray,  of 
Oklahoma  City,  for  defendant  In  error. 

BAILEY,  J.  This  action  was  commenced 
In  the  district  court  of  Caster  county  to  re- 
cover of  the  Custer  Petroleum  Company  as 
principal,  and  H.  J.  Rice  and  John  E.  Miller, 
as  ^arantors,  the  sum  of  $2,390.41,  the  pur- 
chase price  of  certain  goods,  wares,  and  mer- 
chandise furnished  the  Custor  Petroleum 
•  Company  by  defendant  In  error. 

The  llablUty  of  plaintiff  in  error  John  B. 
MUler,  who  is  the  only  party  appealing  to 
this  court,  arises  by  reason  of  and  under  the 
terms  and  conditions  of  a  certain  guaranty 
agreement  which  Is  as  follows; 

"Oil  Well  Supply  Company,  Pittsburgh,  Pa.— 
Gentlemen:  In  consideration  of  your  having 
extended  or  extending  credit  at  our  request  to 
Custer  Petroleum  Company,  being  interested 
with  them  and  for  value  received,  we  hereby 
jointly  and  severally  guarantee  the  full  pay- 
ment to  you  when  due  of  all  their  indebtedness. 
Notes  or  other  evidence  of  indebtedness  or  se- 
curities may  be  received  by  yon  on  account,  or 
in  adjustment  of  said  indebtedness  and  may  be 
renewed  and  extended  as  you  tbinli  advisable, 
without  notice  and  without  impairing  the  lia- 
bility under  this  guarantee  and  are  hereby  ex- 
pressly included  hereunder  until  Anally  paid 
Notice  of  acceptance  of  this  guarantee  and  ol 
sales  made  or  of  any  default  is  waived.  This 
guarantee  is  to  be  a  continuing  one,  and  remain 
in  full  force  until  written  revocation  is  re- 
ceived by  you.  H.  J.  Rice.    [Seal.] 

"John  IB.  Miller.    [Seal.]" 

It  is  disclosed  by  the  record  that  plaintiff 
in  error,  John  E.  Miller,  was  one  of  the  di- 
rectors and  president  of  the  Custer  Petrole- 
um Company,  and  apparently  the  managing 
director  of  the  compaAy.  The  evidence  fur- 
ther discloses  that  arrangements  were  made 
by  plaintiff  in  error  and  others  of  his  associ- 
ates with  the  defendant  in  error  to  secure  the 
materials  furnished,  and  that  at  the  time  of 
the  application  for  such  materials  plaintiff 
in  error  and  his  associates  were  advised  that 
it  would  be  necessary  to  execute  a  guaranty. 
The  plaintiff  in  error  admits  that  at  the 
time  of  the  purchase  of  the  materials  such 
guaranty  agreement  was  required,  and  that 
he  signed  and  executed  an  Instrament,  guar- 
anteeing the  payment  of  certain  obligations, 
but  denied  that  he  signed  and  executed  the 
instrument  upon  which  he  Is  sought  to  be 
held  in  this  action.  The  issue  as  to  wheth- 
er or  not  the  instrument  now  sued  upon  was 
the  one  actually  signed  by  plaintiff  in  error 
was  properly  sutanitted  to  a  jury  under  in- 
structions to  which  no  exceptions  were  saved, 
and  a  verdict  returned  in  favor  of  defend- 
ant in  error  in  the  amoimt  sued  for. 

[1]  Apparently  abandoning  the  contentions 
blade  in  the  trial  court,  plaintiff  in  error 
in  this  court  first  contends  that  the  Judgment 


MILLER  V.  OIL  WELL  SUPPLY  CO. 
(HI  p.) 


1096 


of  the  trial  court  is  not  supported  by  sufD- 
dent  evidence,  for  the  reason  that  defendant 
in  error  failed  to  affirmatively  prove  a  good 
and  valid  consideration  for  the  alleged  guar- 
anty agreement,  but  aside  from  the  facts 
that  the  evidence  does  affirmatively  show 
that  plaintiff  in  error  was  interested  in  the 
Custer  Petroleum  Company  and  its  president 
and  one  of  its  directors,  which  raises  the 
legal  presumption  that  he  was  a  stockholder, 
and  the  facts  show  that  the  guaranty  was  ex- 
ecuted contemporaneously  with  the  agree- 
ment to  extend  credit,  and  therefore  under 
the  provisions  of  section  1028,  Revised  Laws 
1010,  no  other  consideration  need  exist 

Counsel  has  overlooked  the  provisions  of 
sections  834  and  936,  Revised  Laws  1910, 
which  provide: 

"A  written  instrument  is  presumptive  evi- 
dence of  consiaeration,"  and  "the  burden  of 
showing  a  want  of  consideration  sufficient  to 
support  an  instrument  lies  with  the  party  seek- 
ing to    ••    •    avoid  if 

It  lias  been  frequently  held  by  this  court 
that— 

"A  written  instrument  is  presumptive  evi- 
dence of  consideration,  and  the  burden  of  show- 
ing want  of  consideration,  lies  with  the  party 
seeking  to  invalidate  or  avoid  it."  Missouri, 
K.  &  T.  Ry.  Co.  V.  Hancock  &  Goodbar,  26  OkL 
288,  109  Pac.  228;  St.  Louis  &  S.  F.  R.  Co.  v. 
Bruner,  52  Okl.  349,  152  Pac.  1108:  Reeves 
&  Co.  V.  Dyer  et  aL. :»  OkL  760, 163  Pac.  860. 

And  in  Marshall  et  aL  y.  State  ex  r^ 
Lankford,  State  Bank  Com'r,  69  OkL  246, 168 
Paa  1168,  It  is  held: 

"Where  a  guaranty  is  entered  into  at  the 
same  time  with  the  original  obligation,  or  with 
the  acceptance  of  the  latter  by  the  guaranty, 
and  forms,  with  that  obligation,  a  part  of  the 
consideration  to  him,  no  other  consideration 
need  exist." 

[2]  The  second  proposition  urged  by  plain- 
tiff in  error  is  that  there  is  no  evidence  that 
the  Oil  Well  Supply  Company  gave  notice 
to  Miller  of  the  acceptance  of  the  guaranty. 
As  suggested  above,  however,  the  evidence 
is  apparently  uncontradicted  that  defendant 
in  error  required  this  guaranty  before  it 
would  extend  credit  to  the  Custer  Petroleum 
Company,  and  the  requirement  of  the  guar- 
anty and  the  arrangements  for  the  same  was 
contemporaneous  with  and  a  i>art  of  the 
same  transaction  by  which  the  petroleum 
company  obtained  the  credit  and  the  mate- 
rials which  formed  the  basis  of  this  action. 
The  verdict  of  the  jury  under  the  evidence 
submitted  sustained  the  contention  that  the 
instrument  offered  by  defendant  in  error  as 
the  guaranty  signed  by  plaintiff  in  error  was 
the  identical  one  executed  by  him. 

Section  1081,  Revised  Laws  1910,  pro- 
vides: 

"A  mere  offer  to  guaranty  is  not  binding, 
until  notice  of  ita  acceptance  is  communicated 
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by  the  guarantee  or  the  gnarantor;  but  an  ab-  fevidenca  considered,  and  keZtf  aa  a  matter  of 
Bolute  guaranty  is  binding  upon  the  guarantor   law  insufficient  to  support  the  verdict  and  Jndg- 


withont  notice  of  acceptance" 

— and  this  court  in  Oklahoma  City  National 
Bank  ▼.  Ezzard,  58  Okl.  251,  150  Paa  267, 
Lw  R.  A.  1918A,  411,  held: 

"Where  a  guaranty  is  made  in  response  to 
an  offer  by  the  guarantee,  its  delivery  to  the 
guarantee  completes  the  contract,  and  notice 
of  its  acceptance  by  the  guarantee  and  of  an 
intention  to  act  thereunder  is  not  necessary." 

The  Supreme  Gonrt  of  the  United  States 
in  DetIs  Sewing  Machine  Oa  v.  Richards  et 
al.,  115  V.  S.  524,  6  Sup.  Ct  173,  29  L.  Ed. 
480,  and  which  case  ia  cited  with  aiwarent 
approval  In  T.  &  H.  Smith  &  Co.  v.  The*- 
mann,  20  Okl.  133,  93  Pac.  977v  IS  Ann.  Caa. 
1161,  announced  the  rules  of  law  governing 
that  court  as  follows: 

"A  contract  of  guaranty,  like  every  other 
contract,  can  only  be  made  by  the  mutual  as- 
sent of  the  parties.  If  the  guaranty  is  signed 
by  the  guarantor  at  the  request  of  the  other 
party,  or  if  the  latter's  agreement  to  accept  Is 
contemporaneous  with  the  guaranty,  or  if  the 
receipt  from  him  of  a  valuable  consideration, 
however  small,  is  acknowledged  in  the  guaranty, 
the  mutual  assent  is  proved,  and  the  delivery 
of  the  guaranty  to  him  or  for  his  nse  completes 
the  contract" 

We  do  not  think  that  the  record  warrants 
any  contention  that  the  Instrument  quoted 
constitutes  a  mere  offer  or  proposal  of  guar- 
anty, but,  having  been  executed,  as  we  think 
the  record  cleariy  shows,  at  the  request  of 
the  creditor,  such  guaranty  is  deemed  the 
answer  of  the  gnarantor  to  a  proposal  made 
to  bim  and  constitutes  a  contract  of  actual 
warranty.  We  have  not  thought  It  neces- 
eary  to  notice  that  provision  of  the  agree- 
ment which  provides  that  "notice  of  accept- 
ance or  of  any  default  is  waived,"  or  the 
recitation  of  "value  received"  contained  In 
such  agreement 

We  think  the  evidence  fully  sustains  the 
Judgment  rendered,  and  the  same  Is  there- 
fore affirmed. 

RAINET,  O.  J,  and  HARRISON,  KANB, 
HIGGINS.  and  JOHNSON,  JJ.,  concur. 


a?  Okl.  Cr.  «6B) 

THOMASON  V.  STATE.    (No.  A-3415.) 

(Criminal  Court  of  Appeals  of  Oldahoma. 
Sept  18,  1920.) 

(Si/llalnu  hv  <A«  Court.) 
I.  Assault  and  battery  «s>92— Evidenee  Insuf- 
flcient  as  matter  of  law  to  sustaia  oonvlotiOB 
for  assault  to  do  bodily  barm. 
In  a  prosecution  for  assault  with  a  danger- 
ous weapon  with  intent  to  do  bodily  harm,  the 


ment  of  conviction. 

(Addittonai  Bvllabut  hy  BditorM  Staff.) 

2.  Assanft  aad  battery  $=>69 — Dae  nslag  aba- 
•ive  language  In  preseaoe  of  anethar's  faai* 
liy  might  be  •xpellad  from  premises  as  tree- 


If  complaining  witness  used  profane  and 
abusive  language  at  defendant's  home  and  in  the 
presence  of  Ills  family,  defendant  had  the  legal 
right  to  expel  him  from  the  premises  as  a  tres- 
passer, and,  if  necessary,  to  use  reasonable 
force,  short  of  endangering  life  or  causing  bod- 
ily harm. 

Appeal  from  District  Court,  Pontotoc  Coun- 
ty;  3.W.  Bolin,  Judge. 

George  Thomason  was  convicted  of  assault 
with  a  dangerous  weapon,  and  ba  appeals. 
Reversed. 

J.  W.  Dean,  of  Ada,  for  plaintiff  In  error. 
8.  P.  Freeling,  Atty.  Gen.,  and  W.  G.  Hall, 
Aast  Atty.  Gen.,  for  the  Stat& 

DOYIfB,  P.  J.  This  appeal  is  from  a  Judg- 
ment of  conviction  rendered  on  the  26tb  day 
of  January,  1918,  and  sentence  in  pursuance 
of  the  verdict  of  the  Jury  finding  the  defend- 
ant, George  Thomason,  guilty  of  assault  with 
a  dangerous  weapon,  and  assessing  his  pun- 
ishment at  imprisonment  In  the  penitentiary 
for  one  year  and  one  day. 

Several  specifications  of  error  go  to  the  In- 
sufficiency of  the  evldrace  to  support  tbe  Ter^ 
diet  and  Judgment  of  conviction.  Oand 
Hooper  testified: 

"The  defendant  is  my  neighbor;  lives  about 
a  quarter  of  a  mile  from  me.  He  bad  some 
geese  In  the  back  part  of  his  field.  They  got 
out  and  were  eating  my  com;  so  I  went  over 
to  his  place  Sunday  morning  to  aee  if  be  would 
not  do  something  with  them.  His  wife  or  girl 
said  be  was  at  the  well.  I  met  him  half  way  be- 
tween the  bouse  and  tbe  well,  coming  back  with 
a  bucket  of  water.  He  was  barefooted,  and  we 
laughed  and  talked  a  little,  and  I  asked  him, 
'What  are  you  going  to  do  with  those  geese  T 
He  said,  'I  don't  know.'  I  said,  Ton  will  have 
to  do  something  with  them;  they  are  eating 
my  com  np.'  H«  said,  'I  did  not  know  that 
they  were  liothering  your  field  at  all.'  I  said, 
'If  you  do  not,  it  is  because  you  did  not  look.' 
He  said,  'You  are  a  God  damn  lying  son  of  a 
bitch.'  I  said,  'I  don't  take  that  off  of  any- 
body.' He  hit  me  with  his  fist  and  knocked  me 
down,  and  as  I  got  up  I  hit  at  him.  He  dodged 
my  lick,  and  walked  back  5  or  6  steps,  and  got 
a  home-made  singletree  2%  feet  long  and  2 
inches  in  diameter,  and,  when  he  started  back 
to  me  with  the  singletree,  his  wife  caught  bin, 
and  said,  'George,  you  are  not  going  to  fait 
Claud  with  that  singletree' ;  and  she  said  to  me, 
'Claud,  you  have  no  business  coming  up  here 
and  raising  a  racket;  you  get  out  and  go  home.' 
I  went  to  the  gate,  and  went  outside,  and  Mrs. 


«=>For  otli«r  csMi  see  asm*  tople  sad  KXY-NVICBIIIB  to  «U  Kay-Nuib«rad  Dicesta  and  Indsxes 
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Thoznason  tried  to  set  Um  In  the  house,  and 
he  Raid,  Turn  me  loose;  I  am  goiag  to  knock 
the  son  of  a  bitch  in  the  head.'  He  came  out 
and  started  to  strike  me  across  the  fence.  I 
saw  I  was  too  dose  to  the  fence,  and  I  backed 
back;  then  he  went  to  the  gate  and  came  out. 
I  found  me  a  stick  8  feet  long,  and  came  up  a 
step  or  two.  I  made  a  motion  with  my  stick, 
and  he  struck  me  across  the  hand  and  broke  mj 
stick.  I  made  another  lick  then,  and  threw 
this  hand  up  to  guard  the  lick  off,  and  he  struck 
me  across  the  side  of  the  head  with  the  single- 
tree, and  tliat  is  the  last  I  know  of  it  until  I 
was  going  towards  home.  My  wife  and  Mr. 
Berch  had  me  by  the  arms.  Blood  was  running 
out  of  my  ear." 

On  cross-examination,  he  was  asked  U  he 
did  not  take  his  knUe  oot  of  hla  pocket  and 
call  the  defendant  a  liar,  when  he  said  be 
did  not  know  the  geese  were  In  his  field.  His 
answer  was,  "Not  any  more  than  that;" 
and  "I  had  my  ImUe  after  he  got  the  single- 
tree." 

6.  W.  Berch  testified: 

"It  is  100  yards  from  my  house  out  to  the 


section  line.     I  was  shaving,  standing  outside    *^«  **""*• -^.*  ''^'t?l^°°^i.  ^l  f/°'"'  *r?? 
the   door.     I  saw   CUud  make  a  lick  with  a    "«  P?^  «'  ^"^  ??''*•'   ^^  ^*  ^''^^  ""  *>'*  I 


Mr.  Thomason  called   for  me  to  bring  soma 
water,  and  he  was  holding  Claud  on  his  arm." 

The  testimony  of  N(ma  Ruth  nomaaoa 
was  In  snbstance  the  same. 
The  defendant  testified  In  his  own  behalf: 

"I  live  11  miles' north  and  2  miles  west  of 
Ada.  I  am  a  Justice  of  the  peace  in  Maxwell 
township.  I  was  coming  from  the  well,  and  I 
said,  'Oood  morning,  Claud.'  He  said,  'Good 
morning,'  and  followed  it  up  by  asking  me  what 
I  was  going  to  do  with  those  damn  geese  of 
mine.  I  had  40  head  in  n>y  alfalfa  hog  pasture. 
I  asked  him,  'Was  my  geese  bothering  him?' 
and  he  said  they  were,  and  I  told  him  that  I 
would  take  the  geese  off  and  sell  them  the  next 
day.  He  said  I  knew  the  geese  were  out.  I 
told  him  he  was  a  liar  when  he  said  I  knew 
they  were  oat.  He  struck  at  me  with  his  fist, 
and  I  dodged  his  lick,  and  he  ran  his  hand  in 
his  pocket,  and  pfilled  ont  Us  knife,  and  held 
it  open  in  his  hand.  I  jumped  back  and  picked 
up  this  singletree.  I  told  him,  if  he  had  to 
have  a  fight,  we  could  fight  fair,  end  not  lay  one 
another  out.  My  wife  tried  to  get  him  to  go, 
and  promised  him  that  she  would  take  care  of 


stick,  and  then  saw  Thomason  knock  him  down 
Thomason  had  a  singletree  in  his  hand,  and  hit 


had  the  edge  on  him  there  in  my  own  yard,  and 
InTited  me  ont  in  the  section  line.    When  I  got 


him  somewhere  about  the  head.    I  went  over.  >  *«  «»*•'  ^  "^^'^^  »»  the  Inside;  of  contse. 


and  Claud  had  a  Icnot  raised  up  behind  his  ear 
as  big  as  a  quail  egg.  Mr.  Thomason  handed 
me  Claud's  knife,  but  it  was  shut." 

For  the  defense,  Mrs.  George  Thomason 
tesUfled: 

That  Claud  Hooper  came  to  the  front  door 
and  said,  "Where  is  Mr.  Thomason  f"  Her 
daughter  said,  "He  has  gone  to  the  wen;"  then 
he  turned  and  went  aronnd  the  house.  "I  was 
in  the  house,  dressing  the  baby,  and  I  heard 
Mr.  Hooper  say,  1  will  kill  then  God  damn 
geese  if  tiiey  get  in  again.'  Mr.  Thomason  said, 
'No;  don't  kill  the  geese;  take  them  up  and 
sell  them.'  They  had  got  ont  of  the  pen,  and 
onr  little  boy  was  out  hunting  for  the  geese  at 
that  time.  I  walked  ont  and  said,  "Don't  have 
any  tronble  about  these  geese;  we  will  sell 
them.'  Tbey,were  both  mad.  He  strnck  at 
Mr.  Thomason  there  in  onr  yard.  My  husband 
dodged  the  lick,  and  Mr.  Hooper  took  his  knife 
out  of  his  pocket,  and  opened  it,  and  said,  1 
will  cut  your  God  damn  guts  ont.'  My  hus- 
band stepped  back  and  picked  np  this  single- 
tree. I  said,  "Don't  do  that  George;'  and  he 
said,  'What  do  yon  take  me  to  be,  to  let  a  man 
come  in  my  own  yard  and  mn  me  under  my 
floor.'  I  said,  'Claud,  give  me  your  knife,  and 
go  back  home;  I  will  see  that  he  don't  hurt 
yon.'  He  said,  'I  will  gi-re  yon  nothing;  I  will 
attend  to  .my  part  of  this  fight.'  Then  he  said, 
'Ton  got  it  on  me,  Mr.  Thomason;  let's  go  to 
the  section  line.'  My  husband  said,  'Put  yonr 
weapon  down  and  let's  fight  it  fair.'  Mr.  Hoop- 
er walked  out  to  the  gate  and  went  ont.  I  caw 
Mr.  Berch  in  his  door,  and  I  called,  'Come  over 
here  and  help  keep  these  two  fellows  from  fight- 
ing.' I  heard  Mr.  Hooper  call  my  husband  a 
Ood  damn  son  of  a  bitch,  and  dare  him  to  oome 
out,  and  he  would  cut  his  guts  out,  and  I  turned 
and  started  to  the  house.    I  didn't  see  the  lick. 


cnrse  words  were  used  on  both  sides,  but  I 
never  called  him  a  son  of  a  Uteb.  He  stopped 
outside  the  gate,  and  dared  me  out,  and  called 
me  a  God  damn  coward,  and  said  he  would  cut 
on  me,  and  picked  up  the  club.  He  met  me  in 
the  gate,  and  struck  at  me  with  the  dub,  and 
hit  my  arm  right  here.  The  dub  broke.  He 
drew  back  with  his  knife,  and  I  hit  him  with 
this  singletree.  I  picked  liim  np,  and  hallooed 
to  the  folks  to  bring  some  cold  water.  I  put 
his  head  on  my  arm  and  washed  liim,  and  done 
as  much  for  him  as  his  father.  I  saw  his  wife 
coming,  and  he  was  conscious  by  the  time  she 
got  there.  He  walked  home  with  his  wife  and 
Mr.  Berch.  The  last  word  he  said  to  me,  as  he 
walked  away,  was,  'I  will  kill  you  before  this, 
is  over  with.'  The  knife  looked  to  be  about  a ' 
4-inch  handle  and  a  3-inch  blade,  and  he  had  the 
large  blade  open." 

The  foregoing  is  Vbe  sabstance  ot  the  mate- 
rial testimony  upon  wbldi  the  verdict  and 
Judgment  were  baaed. 

[1,2]  Under  the  provisions  of  .the  act  of 
Criminal  Procedure,  if  at  any  time,  after  the 
evidence  on  either  side  Is  Closed,  If  the  conrt 
deem  It  Insnfficlent  to  warrant  a  conviction, 
it  may  advise  the  Jury  to  acquit  the  defend- 
ant. Section  6896,  Rer.  Laws.  Carefully 
considering  the  whole  testimony  in  this  case, 
we  are  convinced  that  the  conrt  should  have 
advised  the  Jnry  to  acquit  the  defendant 
when  the  state  rested,  because  as  a  matter  of 
law,  the  evidence  was  Insnfficlent  to  sustain 
a  conviction.  If  the  complaining  witness 
used  profane  and  abusive  language  at  the 
defendant's  home,  in  the  presence  of  his  fam- 
ily, the  defendant  had  the  legal  right  to  ex- 
pel him  from  the  premises  as  a  trespasser,  U 
necessary  by  the  use  of  reasonable  force  abort 
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of  endangering  life  or  bodily  barm.  The  tes- 
timony of  the  complaining  witness  shows 
that  he  was  advancing  on  the  defendant  with 
a  club  when  the  defendant  struck  him  with 
a  singletree.  The  testimony  of  the  only  oth- 
er witness  for  the  state  shows  that  the  com- 
plaining witness  struck  at  the  defendant 
with  a  stick  Jnst  before  the  defendant  struck 
blm  with  the  singletree. 

In  our  ophtlon,  the  evidence  falls  so  far  to 
support  the  verdict  that  the  necessary  Infer- 
ence is  that  the  Jury,  In  reaching  their  ver- 
dict, must  have  acted  from  passion,  prejudice, 
or  undue  Influence.  Reaching  this  conclusion. 
It  is  unnecessary  to  notice  other  errors  as- 
signed. However  it  Is  apparent  that  the  in- 
structions on  self-defense,  which  were  duly 
excepted  to,  are  erroneous. 

Because  the  evidence  is  Insufficient  to  wai^ 
rant  a  conviction,  or  to  sustain  the  verdict, 
the  Judgment  is  reversed. 

ARMSTROKG  and  MATSON,  JJ„  concur. 


(lU  Waali.  121) 

DAVIS  «t  al.  V.  BROWN  et  al.    (No.  15893.) 

(Supreme  Court  of  Washington.     Aug.  9, 
1920.) 

1.  Wills  «=3440  —  Uteat  gathered  fram  Ian- 
gaage. 

Intention  of  testator  which  controls  the 
constnictlon  of  a  will  Is  that  which  is  mani- 
fest from  the  language  of  the  will  as  viewed,  in 
the  case  of  ambiguity,  in  the  light  of  the  situa- 
tion of  the  testator. 

2.  Wills  <»s>44l— Construed  In  light  of  elrosm- 
stanoes. 

In  'constming  a  will  the  court  should  place 
itself  in  the  situation  of  the  testator  as  nearly 
'as  possible,  and  construe  it  in  the  light  of  cir- 
cumstances surrounding  him  when  the  will  was 
executed,  including  its  writing  by  testator,  the 
condition  of  his  family,  the  character  of  his 
property,  its  relation  to  the  beneficiaries,  and 
Us  mode  of  life. 

3.  Wills  «=>684(7)— IneoMo  payable  froM  teto 
of  testator's  death. 

As  a  general  rule,  a  bequest  in  trust  of  in- 
come is  payable  from  the  time  of  testator's 
death,  and  a  will,  disposing  of  the  income  for 
15  years  from  and  after  testator's  death,  mani- 
fests a  clear  Intention  to  begin  payments  from 
the  date  of  the  death. 

4.  Wills  «=>684(5)— Mortgage  against  real  es- 
tate for  which  testator  was  not  persoiaily 
liable  held  not  payable  from  Inoome. 

Where  a  portion  of  testator's  real  estate 
was  subject,  when  he  executed  the  will,  to  a 
mortgage  for  a  large  amount  not  yet  due,  and 
for  which  he  was  not  personally  liable,  the 
mortgage  cannot  be  paid  from  the  income  from 
testator's  estate,  which  he  bequeathed  to  trus- 
tees to  be  distributed  to  certain  beneficiaries 


for  a  period  of  16  years  after  bis  death,  the 
property  to  be  delivered  to  trustees  when  his 
debts  were  paid. 

Department  2. 

Appeal  from  Supnlor  Court,  King  CJounty : 
C!alvin  S.  Hall,  Judge. 

Action  by  Margaret  Smith  Davis  and 
others  against  Mrs.  Abner  Brown  and  others, 
for  the  construction  of  the  wUl  ct  John 
Davis,  deceased.  From  a  decree  construing 
the  will  adversely  to  their  contentlona,  the 
plalntlfls  appeaL    Afflimed. 

Weter  &  Bobertsi,  <a  Seattle,  for  appel- 
lants. 

Edgar  Ii.  Orider,  of  Seattle,  fw  respond- 
ents. 

TOLMAN,  J.  Appellants,  plaintiffs  be- 
low, as  executors  and  trustees  under  the 
will  of  John  Davis,  deceased,  brought  this 
action  for  the  purpose  of  obtaining  a  con- 
struction of  the  will,  and  directions  as  to 
their  duties  thereunder,  making  all  pera<Ri8 
Interested  iparties  defendant 

The  facts,  which  are  not  In  dispute,  are 
as  follows:  John  Davis  died  in  E^lng  county 
In  November,  1917,  leaving  a  last  will  and 
testament,  which  was  admitted  to  probate 
by  the  Superior  CJourt  for  King  county  on 
December  6,  following.  The  will  reads; 
"In  the  name  of  God  amen: 

"I,  John  Davis,  of  the  city  of  Seattle,  state 
of  Washington,  being  over  the  age  of  twenty- 
one  years,  and  of  sound  mind,  do  hereby  make, 
publish  and  declare  this  my  last  will  and  testa- 
ment, hereby  revoking  all  former  wills  hereto- 
fore by  me  at  any  time  made. 

"First  I  hereby  declare  that  my  wife,  Mar- 
garet Smith  Davis,  and  I  have  entered  into  a 
written  agreement,  and  have  executed,  acknowl- 
edged and  delivered  conveyances  each  to  the 
other,  whereby  all  property,  real,  mixed  and  per- 
sonal, now  standing  in  my  name,  and  all  which 
may  hereinafter  stand  in  my  name,  together 
with  all  incomes,  rents,  issues  and  profits  there- 
from, is  and  shall  be  my  B<de  and  separate 
property,  and  all  property,  real,  mixed  and  per- 
sonal now  standing  in  tile  name  of  my  wife, 
Margaret  Smith  Davis,  and  all  which  may  here- 
after stand  in  her  name,  together  with  all  in- 
come, rents,  issues  and  profits  therefrom,  is  and 
shall  be  her  sole  and  separate  property. 

"Second.  To  iliy  wife,  Margaret  Smith  Davis, 
I  give  and  devise  an  undivided  one-half  interest 
to  the  forty-acre  tract  in  section  twenty-five 
(2S)  township  twenty-six  (26)  north  range 
three  (8)  east  which  forty-acre  tract  was  own- 
ed by  my  wife's  father  and  myself  as  tenants 
in  common. 

"I  also  give  and  bequeath  to  my  wife  all 
household  furniture,  pictures,  silverware  and 
honsefumishings  of  every  character  and  de- 
scription whatsoever,  for  her  sole  and  sepanta 
use  and  benefit  absolutely  and  forever. 

"Third.  For  a  period  of  fifteen  (15)  yearn 
from  and  after  my  death  I  give,  devise  and  be- 
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queath  the  income  from  all  of  the  rest,  residue 
and  remainder  of  the  property  now  owned  by 
me,  and  all  which  I  may  at  any  time  hereafter 
acqnlre,  to  my  trustees  hereinafter  named,  and 
their  sucressorB  in  trust,  for  the  following  uses 
and  purposes,  and  for  the  beqefit  of  the  fol- 
lowing  named   persons: 

"1.  In  trust  to  receive  such  income  and  to 
pay  therefrom  the  sum  of  one  hundred  dollars 
($100.00)  per  month  to  my  mother,  Bfary  Ryan, 
of  Oakland,  California,  daring  the  full  term  of 
her  natural  life; 

"2.  From  the  monthly  income  remaining  after 
the  monthly  payment  to  my  mother  of  one  hun- 
dred dollars,  I  will  and  ^rect  my  trustees  to 
pay  to  Mrs.  Blanche  Smith  and  to  Miss  Mar- 
Jorie  Thomas,  both  of  Seattle,  monthly,  the 
sum  of  fifty  dolara  ($60.00)  each,  for  the  period 
of  ten  years  from  and  after  my  death; 

"8.  The  income  remaining  after  the  payments 
hereinbefore  mentioned  shall  be  equally  di- 
vided between  my  son  John  Davis,  Junior,  and 
my  sisters,  Mrs.  Abner  Brown  of  Seattle,  and 
Mrs.  Jennie  Quiner  of  Richland,  Washington, 
and  upon  the  expiration  of  such  ten  years  the 
income  from  my  estate,  after  paying  to  my 
mother  the  monthly  sum  of  one  hundred  dollars, 
as  hereinbefore  provided,  shall  be  equally  di- 
vided between  and  paid  monthly  to  my  son  John 
Davis,  Junior,  and  my  two  sisters  hereinbefore 
named,  and  their  survivors  or  survivor,  until 
the  expiration  of  fifteen  years  from  my  death; 
at  which  time  the  principal  and  income  of  my 
estate,  subject  to  the  monthly  payment  of  one 
hundred  dollars  to  my  mother,  if  she  be  .then 
living,  shall  be  equally  divided  between  and 
paid  over  to  my  son  John  Davis,  Junior,  and 
my  two  Bisters  hereinbefore  named;  and  in 
case  of  the  death  of  either  my  son  or  my  two 
sisters  prior  to  such  time,  my  trustees  shall  di- 
vide equally  between  and  pay  over  to  the  sur- 
vivors or  survivor  of  my  son  and  my  two  sis- 
ters hereinbefore  named,  the  principal  of  such 
estate  npon  the  expiration  of  such  time. 

"Fourth.  Subject  to  the  foregoing  provisions, 
I  give,  devise  and  bequeath  the  rest,  residue 
and  remainder  of  my  estate  to  my  trustees 
hereinafter  named,  and  their  saccessors  in 
trust,  to  hold  and  conserve  the  principal  of  my 
estate  for  the  use  and  benefit  of  my  son  John 
Davis,  Junior,  and  my  two  sisters,  Mrs.  Abner 
Brown  and  Mrs.  Jennie  Quiner,  for  the  period 
of  fifteen  years  from  my  death,  and  upon  the 
expiration  of  such  period  to  divide,  and  pay 
over  and  deliver  to  my  son  and  my  two  sisters, 
or  to  the  survivor  or  survivors  of  the  three, 
the  principal  of  my  estate,  absolutely  and  for- 
ever, it  being  my  intention  that  in  case  of  the 
death  of  any  one  of  the  three  prior  to  the  ex- 
piration of  such  fifteen  years,  such  principal 
shall  be  divided  between  the  survivors  or  sur- 
vivor of  them  who  shall  be  living  at  the  expira- 
tion of  such  period,  and  that  no  descendant  of 
either  one  of  the  three  shall  be  entitled,  under 
this  will,  to  the  share  of  the  parent. 

"Fifth.  I  hereby  appoint  as  trustees  under 
this  will,  my  wife,  Margaret  Smith  Davis,  Ab- 
ner Brown,  WOIiam  E.  Best,  Langdon  G.  Hen- 
ry and  James  B.  Howe,  all  of  Seattle,  giving 
and  granting  unto  a  majority  of  such  trustees, 
and  their  successors,  the  right  and  authority, 
by  an  instrument  in  writing  signed  by  such  ma- 
jority and  filed  in  the  office  of  the  clerk  of 
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the  superior  court  of  the  state  of  Washington 

for  Eling  county,  to  appoint  a  anccessor  to  any 

one  of  the  trustees  herein  named  who  shall  not 

qualify,    or    who,    qualifying,    shall    thereafter 

resign  or  die. 

"Sixth.  I  also  authorize  and  empower  my 
wife,  Margaret  Smith  Davis,  with  the  consent 
of  three  of  the  other  trustees,  to  sell  and  dis- 
pose of  any  portion  of  the  principal  of  my  es- 
tate, npon  such  terms  and  conditiODs  and  for 
such  price  as  she  and  such  three  trustees  may 
deem  advisable,  and  without  obtaining  author- 
ity from  any  court  or  judge  so  to  do,  and  in 
such  case  the  purchaser,  after  paying  the  pur- 
chase price,  shall  not  be  bound  to  see  to  the 
application  of  the  proceeds  of  such  sale. 

"Seventh .  I  appoint  my  wife,  Margaret  Smith 
Davis,  guardian  of  the  person  and  estate  of  my 
son  John  Davis,  Junior. 

"Eighth.  I  hereby  nominate,  constitute  and 
appoint  my  j^fe,  Margaret  Smith  Davis,  ex- 
ecutrix, and  Abner  Brown,  William  B.  Best, 
Langdon  C.  Henry  and  James  B.  Howe,  execu- 
utors  of  this  my  last  will  and  testament.  In 
case  any  one  or  more  of  them  shall  not  qualify, 
or,  if  after  qualifying,  shall  die  or  resign,  those 
qualifying  or  surviving,  as  the  case  may  be, 
shall  have  all  the  powers  which  all  of  them 
would  have  bad  if  all  had  qualified,  and  shall 
settle  my  estate  and  deliver  the  same  to  my 
trustees  hereinbefore  named.  I  will  and  direct 
that  my  estate  be  settled  in  the  manner  pro- 
vided in  this  my  last  will  and  testament;  that 
no  bond  or  bonds  shall  be  required  of  my  trus- 
tees or  any  of  them,  or  any  successor  of  any 
one  of  them,  nor  shall  any  bond  or  bonds  be 
required  of  my  executrix  or  of  my  executors, 
or  either  of  them;  that  neither  letters  testa- 
mentary nor  of  administration  shall  be  required 
of  my  executrix  or  of  my  execators,  or  either 
of  them,  and  it  shall  not  be  necessary  for  them 
or  either  of  them  to  take  out  letters  testamen- 
tary or  of  administration,  but  they  shall  have 
this  my  last  will  and  testament  duly  probated 
and  shall  file  a  true  inventory  of  all  of  my  prop- 
erty in  the  manner  required  by  existing  laws, 
and  after  the  probate  of  this  will  and  the  filing 
of  such  inventory,  and  the  obtaining  of  a  decree 
of  solvency,  my  estate  shall  be  managed  by  my 
said  executrix  and  executors  until  my  debts  be 
paid,  if  any  shall  exist  at  the  time  of  my  death, 
and  upon  such  payment,  or  upon  the  expiration 
of  the  time  for  the  presentation  of  claims 
against  my  estate,  my  executrix  and  executors 
shall  deliver  my  estate  to  my  trustees  hereinbe- 
fore named  and  until  the  time  of  such  delivery 
my  executrix  and  executors  shall  settle  my 
estate  without  the  intervention  of  any  court, 
and  thereafter  my  trustees  shall  settle  my  es- 
tate in  the  manner  hereinbefore  provided  for, 
and  without  the  intervention  of  any  court  or 
courts. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  to  this  my  last  will  and  testa- 
ment, this  tenth  day  of  November,  A.  D.  one 
thousand  nine  hundred  and  seventeen." 

Under  this  wUl  there  passed  into  the  pos- 
session of  appellants,  as  executors,  an  es- 
tate consisting  of  personal  property  valued 
at  $169,309.19,  and  real  estate  valued  at  $188,- 
285.  The  total  Indebtedness  of  the  estate, 
aside   from   the   mortgages   hereinafter    re- 
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ferred  to^  amounted  to  not  more  tlian  |1S,- 
000,  all  of,  which  was  paid  by  appellants  in 
due  course  of  administration,  and  before 
they  settled  their  accounts  as  executors  and 
proceeded  to  handle  the  estate  as  trustees. 

Among  other  real  estate  belonging  to  the 
estate  is  an  undivided  one-half  Interest  in 
lots  2  and  3,  block  22,  of  A.  A.  Denny's  ad- 
dition to  Seattle,  purchased  by  the  testator 
in  his  lifetime,  and  then  and  now  subject  to 
mortgages  aggregating  $160,000  on  the 
whole,  no  part  of  which  were  assumed  in 
the  purchase.  So  that,  while  the  testator 
was  not  personally  liable  for  any  part  of  the 
debts  secured  by  these  mortgages,  and  claims 
based  thereon  were  not  and  could  not  have 
been  proven  as  debts  against  his  estate,  yet 
the  undivided  one-half  interest  in  the  prop- 
erty now  held  by  appellants  m  trustees  is 
subject  to  such  Indebtedness  in  the  principal 
sum  of  $80,000,  and  may  be  taken  in  pay- 
ment thereof  by  foreclosure,  if  default  in 
payment  be  made,  though  the  estate  cannot 
be  held  for  any  deficiency. 

Appellants  by  their  complaint  ask  that  the 
will  be  construed,  and  they  be  directed  in 
the  following  particulars: 

"(a)  Can  plaintiffs  pay  income  of  the  estate 
to  those  named  as  beneficiaries  of  the  income 
while  there  is  mortgage  indebtedness  on  the 
real  estate? 

"(b)  Cad  plaintiffs  use  any  or  all  of  the  in- 
come of  the  estate  in  reducing  and  paying  the 
mortgage  indebtedness  above  described? 

"(c)  Is  such  mortgage  indebtedness  a  'debt* 
of  the  estate  as  described  in  paragraph  'eighth' 
of  the  will? 

"(d)  Can  any  of  the  income  of  the  estate  be 
used  in  placing  improvements  upon  property  of 
the  estate  in  order  to  make  same  productive 
of  an  income? 

"(e)  Are  those  named  as  beneficiaries  of  the 
income  entitled  to  the  whole  net  income  of  the 
estate  irrespective  of  the  mortgage  indebtedness 
above  described?" 

The  decree  of  the  trial  court  answered 
these  questions  by  construing  the  will  as 
follows: 

"(1)  That  the  entire  income  of  the  estate, 
less  only  running  and  management  expenses 
thereof,  and  the  specific  bequests  to  Mary  Ryan, 
Mrs.  Blanche  Smith,  and  Miss  Marjorie  Thom- 
as, be  paid  to  the  defendants  John  Davis,  Jr., 
Mrs.  Abner  Brown,  and  Mrs.  Jennie  Quiner, 
all  as  provided  in  the  third  paragraph  of  said 
will 

"(2)  That  no  part  of  said  income  shall  be 
used  in  reducing,  paying  off,  or  discharging  the 
.  mortgage  indebtedness  of  the  estate  or  any  part 
thereof,  except  only  to  pay  interest. 

"(3)  That  no  part  of  said  income  shall  be 
used  in  placing  permanent  improvements  upon 
any  property  of  the  estate. 
•  "(4)  That  the  payment  in  whole  or  in  part 
of  the  principal  of  said  mortgage  indebtedness 
cAn  only  be  made  by  the  plaintiffs  out  of  the 
capital  of  the  estate  or  proceeds  derived  from 
the  liquidation  thereof." 


From  which  result,  by  appeal,  fbe  case 
1b  brought  here  for  review. 

[1, 21  In  construing  a  will  certain  funda- 
mental rules  miut  be  always  borne  In  mind: 

"The  Intention  which  controls  In  the  con- 
struction of  a  wHl  is  that  which  is  manifest, 
either  expressly  or  by  necessary  implication, 
from  the  language  of  the  will,  as  viewed,  in  the 
case  of  ambigmty,  in  the  light  of  the  situation 
of  the  testator  and  the  circumstances  surronnd- 
lag  him  at  the  time  it  was  executed,  although 
technical  words  are  not  nsed;  or,  as  is  some- 
times said,  the  testator's  intention  must  be 
ascertained  from  the  fow  comers  of  the  wilL 
Hence  a  will  cannot  be  construed  by  a  mere 
conjecture  as  to  the  intention  of  the  testator; 
but  it  is  the  intention  whidi  tiie  testator  ex- 
presses in  his  will  that  controls,  and  not 
tiiat  which  he  may  have  had  in  his  mind,  or 
which  is  manifested  by  some  other  paper  not 
a  part  of  the  will,  or  by  previons  declarations.** 
40  Cyc.  1388. 

"In  determining  the  testator's  intention  the 
coart  should  place  its^f  as  near  aS  possible 
in  his  position,  and  hence,  where  the  language 
of  the  win-  is  ambiguous  or  doubtful,  should 
take  into  consideration  the  situation  of  the  tes- 
tator and  the  facts  and  circumstances  sor- 
rounding  him  at  the  time  the  will  was  execut- 
ed, such  as  the  fact  that  the  will  was  written 
by  the  testator,  who  was  not  a  professional 
man,  the  condition  of  the  family,  and  the 
amount  and  character  of  his  properl^,  the  state 
of  the  property  devised,  the  testator's  relation 
to  the  beneficiaries,  and  the  mode  of  life  in 
which  his  family  has  been  reared,  and  the 
means  provided  by  him  in  his  lifetime  for  their 
culture  and  bappiness."    40  Oye.  1392. 

These  principles  were  early  recognised  In 
this  state.  Nevirport  T.  Newport,  5  Wash. 
114,  31  Pac.  428. 

[3]  So,  taking  this  will  by  Its  four  cor- 
ners, the  Intention  of  the  testator  In  some 
respects  becomes  self-evident.  The  opening 
clause  of  paragraph  3,  which  disposes  of  the 
income,  is,  "For  a  period  of  fifteen  years 
from  and  after  my  death."  It  is  generally 
held  that,  where  a  bequest  is  made  of  in- 
come. It  Is  payable  from  the  time  of  the  tes- 
tator's death.  Newport  v.  Newport  supra; 
Stahl  ▼.  Schwartz,  81  Wash.  293,  142  Pac. 
651;  Jesseph  v.  Westerberg,  94  Wash.  602, 
162  Paa  1004 ;  In  re  Harden,  177  App.  Dlv. 
831,  164  N.  X.  Suppi  1014;  Ijovering  v,  Ml- 
not,  9  Cush.  (Mass.)  151,  and  In  re  Jacoby's 
estate,  204  Pa.  188,  63  Atl  768.  The  tes- 
tator here,  although  presumed  to  know  the 
law,  seems  to  have  taken  special  pains  to 
make  his  Intention  clear  that  the  income 
should  immediately  pass,  by  adding  the 
words,  "from  and  after  my  death."  More- 
over, the  dominant  note  of  the  will  shows 
clearly  that  the  testator  was  especially  «»- 
.cemed  with  the  Income  of  his  estate,  and  took 
great  pains  to  provide  for  its  disposition  with 
such  exactness,  and  in  such  detail,  that  his 
Intention  cannot  be  doubted. 

[4]  This  being  so,  did  be  Intend  that  the 
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(1(1 
■mortgage  Indebtedneaa  should  be  regarded  as 
indebtedness  of  bisr  estate  in  the  full  and 
unrestricted  sense,  abd  be  paid  in  the  course 
of  administration  as  and  with  the  general 
Indebtedness?  The  will  bears  date  but  a 
few  days  before  tlte  testator's  death,  and  it 
mnst  be  presumed,  untQ  the  contrary  dearly 
appears,  tliat  he  had  in  mind  the  then  can- 
ditlOD  of  his  alfalrs,  and  of  course  knew  of 
the  existence'  of  the  mortgages.  These  were 
for  large  amounts  not  then  due,  had  been 
carried  by  him  since  the  purchase  of  the 
property,  with,  so  far  as  here  appears,  no 
effort  to  retire  or  reduce  them,  if,  indeed, 
they  could  have  been  paid  or  reduced  before 
maturity.  And  if  he  contemplated  their 
payment  within  the  six  montha  allowed  by 
law  for  the  presentation  of  claims,  it  would 
seem  that  be  would  have  made  some  spe- 
cific reference  to  them,  or  provisioh  for  their 
payment. 

Again,  as  has  been  said,  the  testator  is  pre- 
sumed to  have  known  the  law,  and  it  seems 
unlikely  that  a  man  of  his  experience  and 
business  ability,  who  had  long  been  engaged 
actively  in  the  real  estate  business,  could 
have  failed  to  appreciate  the  fact  that  he 
did  not  owe  these  mortgage  debts,  had  not, 
in  fact,  executed  the  notes  or  mortgages, 
did  not  assume  them  in  the  purchase  of  the 
property,  and,  though  the  property  was  sub- 
ject to  them,  he  and  the  remainder  of  his 
estate  were  immune  from  any  liability  there- 
on, or  deficiency  whiclv  might  arise  upon 
foreclosure.  With  this  in  mind,  the  lan- 
guage of  the  last  paragraph  of  the  will  (the 
only  language  therein  contained  which  re- 
fers to  indebtedness  of  any  Mnd)  is  signifi- 
cant: 

"My  estate  shall  be  manaired  by  my  said  ex- 
ecutrix and  ezecntors  until  my  debts  be  paid, 
if  any  ahall  exist  at  the  time  of  my  death,  and 
npon  such  payment,  or  upon  the  expiration  of 
the  time  for  the  presentation  of  claims  against 
my  estate,  my  executrix  and  executors  shall  de- 
liver my  estate  to  my  trustees  hereinbefore 
named." 

It  is  also  significant  that,  though  the  tes- 
tator knew  that 'the  time  for  the  presenta- 
tion of  claims  was  but  six  months,  and  six 
months'  Income  on  an  estate  of  this  size, 
however  well  invested,  could  not  begin  to  pay 
$80,000  represented  by  the  mortgages,  yet  he 
gave  to  the  executors  no  power  to  sell  real 
estate,  and  no  specific  power  to  sell  any  prop- 
erty to  pay  debts. 

Moreover,  after  having  made  careful  dis- 
I)Osition  of  the  income  of  his  estate  In  the 
three  (StitMiivisions  of  paragraph  8  of  the 
will,  it  is  provided  in  paragraph  4,  "subject 
to  the  foregoing  provisions,  I  give,  devise 
and  bequeath  all  the  rest,  residue  and  r^ 
mainder  of  my  estate  to  my  trustees  here- 
inafter named,  and  their  successors  in  trust. 
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to  hold  and  eonserve  tlie  irrindpal  of  my 
estate  for  the  use  and  benefit,"  etc.,  thus 
showing  the  dominant  purpose  of  the  testa- 
tor was  the  disposition  of  Oie  income,  ex- 
pressly subjecting  the  principal  of  his  es- 
tate to  that  purpose,  and  empowering  and 
directing  the  trustees  to  conserve  the  prin- 
cipal, with  the  Income  already  segregated  by 
the  direct  reference  to  the  preceding  para- 
graph, from  the  body  of  the  estate,  and 
otherwise  disposed  of.  The  direction  to  con- 
serve the  principal'  under  these  conditions 
must  mean  the  payment  of  the  mortgages 
when  they  became  due,  if  payment  then  be 
considered  wise,  by  applying  some  part  of 
the  principal  of  tbe  estate  to  that  purpose, 
and,  indeed,  the  persanal  estate  seems  ample 
to  na,  and  probably  seoned  ample  to  the  tes- 
tator, for  that  purpose,  especially  so  with  the 
power  to  sell,  which  follows  in  the  sixth 
paragraph  of  the  will,  thus  enabling  the 
trustees  to  dispose  of  such  property,  either 
real  or  personal,  as  in  their  Judgment  might 
best  be  sold.  No  doubt  the  testator  consid- 
ered his  estate,  without  the  Income,  abun- 
dantly sufficient  to  retire  these  mortgages.  If 
that  should  be  considered  wise,  and  felt  safe 
in  applying  the  income  to  the-  support  and 
comfort  of  those  whom  he  considered  enti- 
tled to  his  bounty. 

The  Judgment  of  the  trial  court  correctly 
construes  the  will,  and  is  therefore  affirmed. 

HOLCOMB.    O.    jr.,    and    MOUNT     and 
BRIDGES,  JJ.,  concur. 


(Ul  Wash.  117) 

MARTON  at  nx.  v.  PICKREt.L  et  n. 

(No.  16867.) 

(Supreme   Court  of  Washington.    Aug.  0, 
1020.) 

i.  Highways  <8=3|7S(I)— Rule  ef  tta  road  at 
to  keeping  to  the  right  held  not  to  app^  to 
pedestrians. 
The  statutory  role  of  the  road,  reqnirlnf 
users  of  the  highway  to  keep  to  the  right,  lias 
reference  to  vehicles  and  tiiose  riding  or  driv- 
ing animals  on  the  public  highway,  and  does 
not   either   expressly  or  by  implication  refer 
to  pedestrians. 

2.  Highways  <S=>  172 (I)— Keeping  to  right  re- 
quired only  when 'passing  or  meetliig  other 
traffic 

The  statutory  role  of  the  road  does  not 
require  any  user  of  the  highway  to  keep  to  the 
right  in  traveling  along  it,  but  covers  only  the 
meeting  and  passing  of  traffic 

3.  Highways  <S=9l84(3)— Coatrlbatory  aogll- 
genes  of  pedestrian  on  loft  side  of  road  held 
question  for  Jury. 

Whether  a  pedestrian  was  contribntorily 
negligent  in  walking  along  the  left-hand  side 
of  the  road  so  as  to  be  barred  from  recovering 
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for  injuries  inflicted  by  an  automobile  is  a 
qnestion  for  the  jury;  it  being  common  Icnowl- 
edge  that  a  pedestrian  can  better  protect  him- 
self when  walking  toward  traffic  than  when 
going  in  the  same  direction  with  it. 

4.  Appeal  and  error  «=3l033(S)  —  Appellant 
oanaot  complain  of  oonflloting  Instructions, 
where  erroneous  one  was  favorable  to  him. 

Appellant  cannot  complain  of  a  conflict  be- 
tween an  instruction  which  applied  the  rule 
of  the  road  to  pedestrian  and  an  instruction 
requiring  him  to  prove  contributory  negligence 
of  a  pedestrian  on  the  left-hand  side  of  the 
road,  since  the  former  instruction  was  errone- 
ons  and  was  faTorable  to  appellant. 

5.  Trial  «=9235(6)  —  Instruction  to  oonslder 
admissions  of  fault  by  plaintiff  In  light  of  olr- 
oumstanoes  held  proper. 

In  an  action  for  injuries  to  a  pedestrian 
struck  by  an  automobile,  where  there  was  evi- 
dence that  plaintiff  had  admitted  fault,  an  in- 
struction that  such  admission  must  be  con- 
sidered in  the  light  of  the  surrounding  circum- 
stances, and  would  bind  him  only  If  he  was 
then  fnlly  advised  as  to  all  the  facts,  was 
proper. 

6.  Trial  «=3234(7)— Referenee  In  Instruction 
to  knowledge  of  law  at  time  of  ailmlsslons 
held  not  misleading. 

Since  it  is  ft  common  adage,  known  and  re- 
peated everywhere,  that  every  man  In  pre- 
sumed to  know  the  law,  the  Supreme  Court 
cannot  hold  that  a  reference,  in  an  instruction 
as  to  the  binding  effects  of  admission  of  fault, 
to  plaintiffs'  knowledge  of  the  law  when  the 
admission  was  made,  misled  the  jury. 

Department  2. 

Appeal  from  Superior  Conrt,  Sp<Aaiie 
County;   Wm.  A.  Huneke,  Judge. 

Action  by  Frank  Marton  and  wife  against 

W.    B.    PlckreU   and   wife.     Judgment   for 

•plaintiffs,  and  defendants  appeaL    Affirmed. 

Lee  &  Kimball,  of  Spokane,  for  appellants. 
John  L.  Dirks,  of  Spokane,  for  respondents. 

TOLMAN,  J.  A  public  highway,  wltb  a 
paved  roadway  20  feet  wide,  known  as  the 
"Apple  Way,"  runs  east  from  the  dty  of 
Spokane,  and  is  extensively  traveled,  dnrlng 
the  usual  hours,  both  by  vehicles  and  pedes- 
trians. About  6  o'clock  In  the  evening  of 
January  23,  1919,  respondent,  with  a  compan- 
ion, was  walking  eastward  along  this  high- 
way towards  bis  home  at  Opportunity,  and 
at  that  time  of  the  year  It  was  then  quite 
dark.  For  a  time  they  traveled  along  the 
right  side  or  southerly  edge  of  the  pavement, 
but  at  that  hour  the  travel  was  mostly  from 
Spokane  towards  the  east,  and  many  auto- 
mobiles approached  and  passed  them  from 
behind,  while  but  few  machines  were  travel- 
ing in  the  opposite  direction.  Observing  this 
condition  resp<«dent  and  his  companion 
passed  to  the  north  or  left  side  of  the  paved 
roadway,  and  pursued  their  course  along  the 
northerly  side  of  the  pavement,  the  compan- 
ion walking  near  the  edge,  and  respondent 


beside  him,  some  8  feet  from  the  edge  of  tha 
pavemoit.  While  so  proceeding  they  ob- 
served  the  headlights  oC  appellant's  automo- 
bile approaching  from  the  east,  when,  as 
they  estimate  the  distance.  It  was  about  90 
feet  from  them,  and  appellant  testified  that 
he  saw  them  clearly  In  the  light  of  an 
automobile  coming  from  the  west  whoi  they 
were  about  125  feet  from  him.  Upon  seeing 
the  approaching  car,  respondent's  companion 
stepped  off  the  pavement  to  the  north,  while 
respondent  stepped  to  the  south  toward  the 
center  of  the  roadway,  Intoiding,  as  they  bad 
done  immediately  before  when  meeting  an- 
other automobile,  to  let  appellant's  car  pass 
between  them.  As  respondent  sti^ped  to- 
ward the  center  of  the  roadway,  he  continual- 
ly watched  the  approaching  headlights,  and 
observed  that  appellant's  car  also  turned 
toward  the  center  of  the  roadway  aa  It 
approached.  He  tben  took  two  quick  jimips, 
as  he  expresses  it,  toward  the  south,  to 
avoid  the  approadiing  car,  but  It  also  turned 
still  more  in  the  same  direction,  and  he  was 
strudt  by  the  right  fr<mt  end  of  the  machine, 
the  collision  occurring  at  a  point  about  mid- 
way between  the  center  and  south  edge  of 
the  pavement,  and  respondent  receiving  the 
injuries  complained  of.  From  a  verdict  and 
Judgment  against  him,  appellant  brings  the 
case  here  on  appeal. 

A  challenge  to  the  sufDclency  of  the  evl- 
dence  was  interposed  at  the  close  of  plaln- 
tUTs  case,  and  overruled,  and  at  the  dose 
of  the  entire  case  the  motion  was  renewed, 
and  again  denied.  The  same  question  was 
raised  by  a  motlm  for  Judgment  nan  obstante 
veredlcta 

[1]  Appellant  bases  his  argument  In  support 
of  this  point  upon  the  assumption  that  re- 
spondent was  prima  fade  guilty  of  negligence 
In  being  upon  the  left  side  of  the  paved 
roadway.  In  this  we  think  he  overlooks  the 
fact  that  our  statutes,  generally  referred  to 
as  "the  law  of  travel"  and  "the  rule  of  the 
road,"  have  reference  to  vehldee,  and  those 
riding  or  driving  animals  upon  a  public 
highway,  and  nowhere  in  express  terms,  or 
by  necessary  implication,  we  think,  do  they 
refer  to  pedestrians.  It .  la  a  matter  of 
common  knowledge  that  a  pedestrian  on  a 
highway,  or  on  a  double-track  line  of  railway. 
Is  far  better  able  to  look  out  for  his  own 
safety  and  protection  by  so  traveling  as  to 
face  all  oncoming  vehicles  than  he  would  be 
If  keying  to  the  same  side  of  the  roadway  as 
vehicular  traffic,  and,  being  thus  at  all  times 
obliged  to  keep  watch  to  the  rear. 

[2]  Nor  does  the  statute  require  any  vaa 
of  the  highway  to  keep  to  the  right  In  travel- 
Ing,  but  covers  only  the  meeting  and  passing 
of  traffic. 

[8]  At  any  rate.  In  the  absence  of  a  dear 
statutory  rule  applying  to  pedestrians,  the 
question  Is  one  for  the  Jury.  Under  the 
(acts  shown  by  the  record  It  was  for  the  jury 


4s»For  otlier  caa«a  sea  lua*  topic  and  KEY -NUMB  GR  Is  all  Kez-N  umbered  DIaeati  and  Indexes 


Digitized  by 


L^oogle 


Wash.) 


MOIilTOB  T.  BLACKWELL  MOTOR  00. 
<1>1  F.) 


1103 


to  say  whether  or  not  appellant  used  the 
necessary  d^ree  of  care  to  ayold  the  ac- 
cident, and  whether  or  not  respondent  was 
guilty  of  c<»tribntory  negligence. 

[4]  What  has  Just  been  said  clearly  Indl- 
cates  that  If  there  was  a  seeming  conflict 
between  the  instruction  which  applied  tlie 
rule  of  the  road  to  pedestrians  and  the 
instruction  which  placed  the  burden  of  prov- 
ing contributory  negligence  upon  the  defend- 
ant, upon  the  giving  of  whl<^  error  is  assign- 
ed, the  latter  instruction  was  clearly  right, 
and  the  appellant  has  no  cause  to  complain 
of  the  former. 

[t,  I]  An  instruction  was  given  whidi  ad- 
vised the  Jury,  in  effect,  that  if  the  plaintiff 
had  made  any  admissions  indicating  that  the 
collision  was  due  to  his  own  fault,  sudi  ad- 
missions must  be  considered  in  the  light  of  all 
the  circumstances  surrounding  him  when 
made,  and  would  be  binding  upon  him  only 
in  case  he  was  then  fully  advised  as  to  all 
of  the  facts,  and  as  to  the  la.w  applicable 
thereto.  The  evidence  whidi  called  forth 
this  instruction  was  introduced  by  appellant 
and  denied  by  respondent,  and  as  we  read  it, 
the  statements,  if  made,  and  if  admissible 
at  all,  amounted  to  no  more  than  an  expres- 
sion of  opinion  that  both  parties  were  to 
blame,  or,  in  one  instance,  that  It  was  his 
own  fault,  in  either  case  a  conclusion  and 
not  a  fact,  and  as  such  not  apt  to  be  very 
convincing  with  a  Jury,  and  easily  suscepti- 
ble of  excuse  or  explanation.  We  have  no 
doubt  since  the  evidence  was  before  the  Jury, 
that  the  instruction  was  a  proper  one  in  all 
except  the  reference  to  knowledge  of  the  law 
applicable  thereto,  but  since  it  is  a  common 
adage,  known  and  repeated  everywhere,  that 
every  man  is  presumed  to  know  the  law,  we 
cannot,  in  the  absence  of  anything  in  the 
record  to  so  indicate,  hold  that  the  Jury  was 
misled  thereby. 

An  additional  error  is  assigned,  but  not 
argued,  relating  to  still  another  instruction. 
We  have  examined  the  instruction  referred 
to,  and  are  unable,  unaided,  to  find  anytlUng 
therein  approaching  reversible  error. 

Hie  Judgment  of  the  trial  court  Is  affirmed. 

HOLCOSfB,  C.  J.,  and  FULLERTON, 
MOUNT,  and  BRIDGES,  JJ.,  concur. 


(112  WMh.  JTO) 
MOLITOR  V.  BLACKWELL  MOTOR  CO. 
at  al.    (No.  15838.) 


(Supreme  Court  of  Washington. 
1920.) 


Aug.  211, 


I.  New  trial  «=»I04(3)  —  Cumalatlva  evideace 

■e  ground  for  new  trial. 

Where   one   of  the  principal  qnestioDs  in 

issue  was  whether  the  headlight  on  plaintiff's 

bicrycle  was  burning,  and  there  was  considera- 


ble testimony  pro  and  con,  a  new  trial  wOl  not 
be  granted  on  account  of  newly  discovered  evi- 
dence on  the  matter;  it  being  solely  of  a  cumu- 
lative nature. 

2.  Appeal  aad  error  «s»98l— New  trial  «=>9a— 
Grant  of  new  trial  rest*  peculiarly  In  dis- 
cretlOB  of  trial  court 

The  granting  of  a  new  trial  for  newly  dis- 
covered evidence  rests  peculiarly  in  the  discre- 
tion of  the  trial  court,  which  discretion  will  not 
be  disturbed,  except  in  cases  of  manifest  abase. 

3.  Trial  <S=>I94(I6)— Instruotlon  that  motor- 
ist's cutting  corner  was  proximate  causa  In- 
vasion of  provlnoe  of  Jary. 

In  an  action  by  a  cyclist,  who  was  struck 
by  a  motorcar,  the  refusal  of  a. requested  in- 
struction tliat,  if  the  driver  of  the  motorcar 
cut  a  comer  at  the  point  where  the  accident 
ocenrred,  in  violation  of  an  ordinance,  that  was 
the  proximate  cause  of  the  injury,  notwith- 
standing the  cyclist's  headlight  was  not  burning 
as  required,  was  properly  refused,  because  it 
would  invade  the  province  of  the  Jury;  the 
court  instructing  the  jury  that  the  cutting  of  a 
comer  in  violation  of  ordinance  was  negligence. 

Department  1. 

Appeal  from  Superior  Court,  Spokane 
County;  Bruce  Blake,  Judge. 

Action  by  Edward  Molitor  against  the 
Blackwell  Motor  Company  and  otbera.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Robertson,  Miller  &  Robertson,  of  Spokane, 
for   appellant. 

McCarthy  &  Edge,  of  Spokane,  for,  re- 
spondents. 

TOLMAN,  J.  This  tiCUoa  wag  brought 
to  recover  for  personal  injuries  sustained  by 
the  appellant,  plaintiff  below,  in  a  collision 
between  a  bicycle  ridden  by  him  and  an  au- 
tomobile belonging  to  the  defendant,  who  is 
respondent  here.  The  case  was  tried  to  a 
Jury,  which  rendered  a  verdict  for  the  de- 
fendant, and  this  a];^>eal  is  from  a  Judgment 
thereon. 

The  errors  assigned  and  relied  upon,  are: 

(1)  Denial  of  a  motion  for  a  new  trial;  and 

(2)  the  giving  and  refusing  of  instructions 
to  the  Jury. 

[1 ,  t]  Tile  motion  for  a  new  trial,  among 
other  grotmds,  is  based  upon  ne#ly  dhgcover- 
ed  evidence,  which  is  the  only  ground  urged 
here,  and  supported  by  an  affidavit,  showing 
that  such  evidence  relates  solely  to  the  ques- 
ticMi  of  whether  or  not  the  appellant  had  a 
headlight  burning  on  his  bicycle,  such  as 
was  required  by  the  ordinance  of  the  city  of 
Spokane,  at  the  time  of  the  accident  This 
question  was  made  a  direct  issue  by  the 
pleadings  and  was  one  of  the  principal  is- 
sues at  the  trial.  Appellant  testified  that 
he  had  such  a  headlight,  properly  equipped 
and  burning;  his  wife  testified  that  the  bi- 
cycle was  so  equipped,  and  that  the  light 
was  burning  when  appellant  left  his  home 
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on  the  bicycle  a  few  mlnntes  before  the  ac- 
cident occurred;  the  bicycle  dealer,  from 
whom  the  bicycle  bad  been  purchased  some 
two  or  three  months  before,  testified  that, 
when  be  sold  It,  It  was  fally  equipped  with  a 
regulation  bicycle  headlight;  and  a  witness 
who  worked  with  appellant  testified  that  on 
the  night  preceding  the  accident  he  had  ob- 
served the  headlight  on  the  bicycle,  and  as 
a  matter  of  curiosity  had  turned  It  on  and 
oft  several  times,  and  found  it  then  to  be 
in  perfect  order.  Other  witnesses  on  both 
sides  saw  no  light  on  the  bicycle,  and  there 
was  testimony  on  the  part  of  the  defense 
that  an  examination  Immediately  after  the 
accident  showed  no  batteries  or  wires  attach- 
ed to  the  bicycle,  or  about  the  place  where 
the  accident  occurred.  The  affidavits  In 
Bupiwrt  of  the  motion  for  a  new  trial -show 
that  one  Eder,  who  was  well  acquainted  tvltb 
appellant,  met  him  Just  before  the  time  of, 
and  but  a  few  blocks  distant  from,  the  place 
of  the  accident,  and  then  observed  that  the 
headlight  on  his  bicycle  was  burning;  that 
he  knew  of  the  accident  the  next  morning 
after  It  occurred,  but  did  not  disclose  to 
appellant  his  knowledge  regarding  the  head- 
light, until  after  the  trial  below. 

It  has  been  repeatedly  and  consistently 
held. In  this  state  that  It  is  not  error  to  refuse 
to  grant  a  new  trial  when  the  newly  discover- 
ed evidence  is  merely  cumulative  and  cor- 
roborative, and  that  the  granting  of  a  new 
trial  ui)on  the  groond  of  newly  discovered 
evidence,  whether  cumulative  or  not,  la^ 
from  its  nature,  peculiarly  within  the  dis- 
cretion of  the  trial  court,  and  the  exercise 
of  that  discretion  will  not  be  disturbed, 
except  In  cases  of  manifest  abuse.  Roe  ▼• 
Snyder,  100  Wash.  811,  ITO  Pac,  1027 ;  Deltch- 
ler  T.  Ball,  99  Wash.  483,  170  Pac.  123; 
Ronald  v.  Pacific  Traction  Oo.,  66  Wash. 
430,  118  Pac.  311.  We  are  satisfied  that 
there  was  no  abuse  of  discretion  here,  and 
therefore  cannot  interfere. 

[3]  Appellant  complains  of  the  r^usal  of 
an  Instruction  to  the  dCect  that,  if  the  driv- 
er of  the  automobile  violated  the  dty  ordi- 
nance in  making  the  turn  from  one  street 
into  the  other,  at  the  point  where  the  ac- 
cident occurred,  such  violation  of  the  ordi- 
nance was  the  proximate  cause  of  the  inlury, 
notwithstanding  there  was  no  headlight 
burning  on  the  bicycle  at  the  time.  The 
court  did  Instruct  to  the  effect  that,  if  re- 
spondent's driver  cut  the  corner  In  viola- 
tion of  the  ordinance,  he  was  guilty  of  neg- 
ligence, and  that  it  was  for  the  Jury  to  de- 
termine whether  such  negligence  was  the 
proximate  cause  of  the  injury.  This  was 
as  far  as  the  court  could  go  without  Invad- 
ing tlie  province  of  the  Jury,  and  to  have 
instructed  as  requested  would  have  been  to 
withdraw  from  the  Jury  the  right  to  find 
that  the  failure  to  cany  a  light  on  the  bi- 


cyde,  if  there  was  sudi,  was  the  prextnute 
cause  of  the  accident  This  applies,  also, 
to  several  other  assignments  of  oror,  made 
for  the  purpose  of  raising  the  same  ques- 
tion. We  have  examined  the  instructioDfl 
given  and  refused,  and  are  satisfied  that  ap- 
pellanfB  requested  instructions,  so  far  as 
proper,  were  in  substance  given  by  the  courb 
Binding  no  error,  the  judgment  is  affirmed. 

HOLGOMB,  C.  J.,  and  BRIDGES,  MOUNT, 
and  FDIXfBRTON,  JJ.,  concur. 


(112  Wash.  240) 
FISHER  V.  8CHWABACHER  HARDWARE 
CO.  et  al.     (No.  15768.) 

(Supreme  Court  of  Washlnxton.    Aug.  18, 
1U20.) 

Sabrogatlon  «s»27— Creditor  hem  basnd  by  sab- 
rogation  agreement  with  estata  of  guaraator, 
notwitbataitdlng   prior  oonfiletlng  agreeaient 
with  another  guarantor. 
Where  a  corporation's  aocounta  were  guar- 
anteed for  one  year  by  two  officers  and  for  th« 
next  year  by  one  officer,  the  other  having  died, 
and  thereafter  the  creditor  received  payment 
from  the  estate  of  the  deceased  guarantor  for 
the  amount  of  the  guaranty,  less  the  dividends 
from  the  corporation's  trustee  in  bankruptcy, 
and  agreed  that  the  estate  should  be  subrogated 
to  his  rights  against  the  other  guarantor,  the 
creditor  is  bound  by  that  agreement  in  pro- 
ceedings against  the  property  of  the  other  guar- 
antor, and  cannot  rely  upon  an  agreement  with 
that  guarantor  to  apply  the  bankruptcy  divi- 
dends to  the  account  for  the  second  year,  guar- 
anteed by  him  alone. 

Department  2. 
'  Appeal  from  Superior  Court,  King  Oooaty; 
Calvin  S.  Hall,  Judge. 

Action  by  W.  H.  Fisher  against  the  Sdiwa- 
bacher  Hardware  Company  and  another. 
Judgment  for  the  plalntUF,  and  the  named 
defendant  appeals.    Affirmed. 

See,  also,  186  Pac.  649. 

Tref etben  &  Flndley,  of  Seattle,  for  appel- 
lant. 
Wright  KeUeber,  AUen  &  HUen.  of  Seattte^ 

for  respondent. 

TOTiMAN,  J.  For  several  years  prior  to 
1914,  the  Seldovla  Salmon  Company  had  been 
operating  a  canning  plant  in  Alaska,  and 
selling  its  product  In  the  city  of  Seattle. 
Though  a  corporation,  Its  aftalrs  were  car- 
ried on  like  a  partnership,  by  Julius  Redel- 
sheimer  and  B^Jamln  Moyses,  each  owning 
an  equal  number  of  shares  of  Its  capital 
stock,  and  they  two  owning  all  of  its  stock 
except  two  shares  held  by  a  third  person 
merely  to  qualify  him  to  act  as  trustee  of 
the  corporation. 

The  Schwabacher  Hardware  Company,  ap- 
pellant here,  had  been  extending  large  cred- 
its to  the  salmon  company  on  open  and  run- 
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nlng  account,  and  in  1914  Bedelshelmer  and 
Moyses,  each  gave  a  separate  and  personal 
guaranty  of  such  open  account  In  the  sum 
of  $5,000.  Redelshelmer  died  soon  after  the 
close  of  the  1814  fish  packing  season,  and  the 
salmon  company  was  managed  and  operated 
by  Moyses  daring  the  season  of  1915,  he  then 
giving  an  additional  personal  guaranty  cov- 
ering the  1916  account  of  the  Schwabacher 
Hardware  Company,  In  which  guaranty  the 
estate  of  Julius  Redelshelmer  did  not  join, 
In  the  fall  of  1916  the  Schwabacher  Hard- 
ware Company  began  an  action  against  the 
Seldovla  Salmon  Company,  the  estate  of 
Julius  Redelshelmer,  deceased,  and  Benja- 
min Moyses,  to  collect  the  1914  account  guar- 
anteed by  the  two  officers  of  the  salmon  com- 
pany, which  resulted  in  a  Judgment  entered 
December  2,  1915,  against  the  salmon  com- 
pany, Moyses,  and  the  estate  of  Julius  .Redel- 
shelmer, In  the  principal  sum  of  $6,000,  but 
for  some  reason  which  does  not  clearly  ap- 
pear the  Judgment  was  made  to  draw  inter- 
est for  a  greater  length  of  time  as  against 
the  salmon  company  and  Moys^  so  that 
the  Redelshelmer  estate  wa^,  in  fact,  lia- 
ble on  that  judgment  for  about  $250  less 
than  was  the  salmon  company  and  Moyses. 

Thereafter,  on  December  15,  1915,  the 
salmon  company  was  adjudged  a  bankrupt, 
and  the  Schwabacher  Hardware  Company 
presented  and  proved  two  claims  against  the 
bankrupt  estate,  one  on  the  Judgment  for 
$5,647.50,  and  a  further  claim  for  $4,428.34, 
representing  the  1916  book  account,  which 
bad  been  guaranteed  by  Moyses,  and  not  by 
Redelshelmer  .  or  his  estate.  Thereafter 
there  were  two  dividends  dedared,  and  paid, 
in  the  bankruptcy  proceedings,  aggregating 
a  little  more  than  26  per  cent  of  the  face  of 
the  claims,  as  filed  and  allowed.  By  an 
agreement  between  Moyses  and  the  Schwa- 
bacher Hardware  Company  the  latter  ap- 
plied the  whole  of  these  dividends  upon  both 
claims,  when  received,  toward  the  liayment 
of  the  1915  account,  and'  no  part  of  either 
dividend  was  credited  upon  the  Judgment 
against  the  Redelshelmer  estate.  It  appears 
also  that  at  the  time  Moyses  agreed  that  the 
dividends  upon  both  claims  in  bankruptcy 
should  be  so  applied,  there  was  also  an  un- 
derstanding between  himself  and  the  hard- 
ware company  that  Moyses  should  turn  over 
to  the  hardware  company  certain  stock  of 
the  Columbia  Salmon  Company,  a  corpora- 
tion, as  part  payment,  and  that  thereafter 
the  hardware  company,  so  far  as  Moyses  was 
concerned,  would  look  to  certain  real  es- 
tate belonging  to  Moyses,  upon  which  this 
and  other  Judgments  against  htm  were  liens, 
for  the  satisfaction  of  the  balance  of  its 
claim  represented  by  the  Judgment. 

liBter  the  hardware  company  began  pro- 
ceedings in  the  matter  of  the  estate  of  Julius 
Redrtshelmer,  looking  to  the  removal  of  the 
execntrix  on  the  ground  that  She  was.  not 
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adequately  i>erfonnlng  her  duties,  and  by 
stipulation  and  a  decree  thereafter  entered 
by  the  court  therecm,  the  claim  against  th» 
Redelshelmer  estate  was  settled  by  the  i>ay- 
meat  by  the  executrix  to  the  hardware  com- 
pany of  the  sum  of  $4,190.17,  that  being  the 
amount  due  on  the  Judgment  against  the 
Redelshelmer  estate  after  crediting  the  divi- 
dends declared  upon  the  Judgment  claim  in 
the  bankruptcy  proceeding,  and  in  and  by 
the  stipulation  and  the  decree  it  waa  pro- 
vided, in  effect,  that  to  the  extent  of  the 
payment  so  made,  the  Redelshelmer  estate 
should  be  subrogated  pro  rata  to  any  and 
all  liens  and  rights  existing  In  favor  of  the 
hardware  c(Hnpany  against  the  estate  and 
property  of  any  other  Judgment  debtor  in 
said  Judgment,  and  particularly  Boijamin 
Moyses,  then  deceased,  and  his  estate. 

Benjamin  Moyses  having  died,  it  was 
found  advisable  that  the  lands  theretofore 
belonging  to  him,  upon  which  the  judgment 
was  a  lien,  should  be  exchanged  for  other 
lands,  and  it  was  agreed  that  the  title  to  the 
lands  thus  acquired  should  be  taken  In  the 
name  of  the  Seattle  Trust  Company,  as 
trustee,  to  sell  and  dispose  of  the  proceeds' 
according  to  the  priority  of  the  several  judg- 
ment liens  against  ttie 'Moyses  lands  so  ex-^ 
dianged. 

Respondent,  Fisher,  having  succeeded  to 
the  interest  of  the  Redelshelmer  estate, 
brought  this  action  against  the  trust  com- 
pany, the  hardware  company,  and  the  ex- 
ecutors, and  all  those'beneflcially  Interested 
in  the  Moyses  estate,  to  establish  the  right 
of  the  trust '  company  to  sell  such  real  es- 
tate, require  It  to  do  so,  determine  the 
amount  due  the  hardware  company  <m  Its 
judgment  against  Moyses,  and  to  direct  the 
proper  dlsbnrsal  of  the  funds  to  be  realized 
from  such  sale.  The  trial  court  made  an 
interlocutory  decree,  directing  the  sale  of  the 
lands,  and,  that  being  done,  supplemental 
Issues  were  framed  in  which  resi>ondent 
dalmed  all-  of  the  fund  realized  by  the  trus- 
tee from  the  sale  of  the  land,  except  a  very 
small  amount  which  It  was  conceded  should 
be  paid  to  the  hardware  company. 

The  trial  court  found  that,  under  the  stip- 
ulation and  decree  entered  in  the  proceed- 
ings Instituted  by  the  hardware  company  In 
the  probate  Of  the  Redelshelmer  estate,  the 
Redelshelmer  estate  bad  paid  to  the  hard- 
ware company  $4,199.17,  In  full  of  the  judg- 
ment against  It,  and  in  consideration  of  such 
payment  the  hardware  company  had  as- 
signed to  the  Redelshelmer  estate  a  propor- 
tionate interest  in  the  judgment  against 
Moyses,  this  finding  following  the  provisions 
of  the  stipulation  and  decree  in  the  probate 
proceedings  hereinbefore  referred  to,  and  the 
court  further  found  that  the  respondent,  as 
successor  in  interest  of  the  Redelshelmer  es- 
tate, was  the  owner  of  a  pro  rata  Interest  In 
the  Judgment  of  4109.17/4555.77  thereof  and 
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that  the  hardware  company  was  the  owner 
of  the  remaining  856.60/4555.77  of  the  Judg- 
ment, and  directed  that  the  portion  of  the 
funds  applicable,  to  the  payment  of  this  Judg- 
ment should  be  distributed,  $1,856.09  to  re- 
spondent, and  $157.62  to  the  hardware  com- 
pany. From  a  decree  based  oa  that  finding, 
this  appeal  is  taken. 

It  seems  to  be  appellant's  contention  that, 
notwithstanding  the  stipulation  and  decree 
In  the  probate  proceedings,  it  may  now  en- 
force the  oral  agreement  between  itself  and 
Moyses,  find  credit  all  of  the  dividenda,  paid 
through  the  bankruptcy  court  on  the  claim 
represented  by  the  Judgment,  on  the  1915 
account,  upon  which  the  Redelsheimer  es- 
tate  was  not  liable,  leaving  the  original 
Judgment  unaffected  thereby.  We  think  this 
contention  untenable,  because,  while  the  orig- 
inal debt  was  that  of  the  salmon  compa- 
ny, both  Redelsheimer  and  Moyses  were 
guarantors  thereof,  and  as  between  thentf- 
selves  either  one,  paying  the  whole  debt, 
or  any  proportion  thereof  greater  than  one- 
half,  might  enforce  contribution  from  the 
other;  consequently  any  agreement,  apply- 
ing the  dividends  on  the  claim  represented 
by  the  Judgment  \o  the  payment  of  the  open 
account,  would  be  effective  only  as  against 
the  parties  to  such  agreement  The  Redel- 
sheimer estate,  not  being  a  party  thereto, 
was  not  bound  thereby,  and,  although  by  the 
Judgment  made  liable  for  the  debt,  it  might, 
if  called  upon  to  pay  such  Judgment  in  whole 
or  in  part,  look  to  th6  salmon  cmnpany,  so 
far  as  it  bad  assets,  to  be  made  whole,  and 
after  such  assets  had  bem  exhausted  it 
might  claim  contribution  from  Moyses,  its 
coguarantor,  to  an  extent  which  would 
equalize  the  liability  between  them.  This 
situatiim  was  recognized  by  the.  decree  in 
the  probate  proceedings;  and,  no  appeal 
having  been  taken  from  that  decree,  it  be- 
came final  and  binding  upon  the  parties  there- 
to, both  the  hardware  company  and  the  Red- 
elsheimer estate,  and  reqwndent,  as  the  suc- 
cessor In  Interest  on  the  Redelsheimer  es- 
tate, may  claim  the  benefit  thereof. 

The  Judgment  of  the  trial  court  Is  af- 
firmed. 

HOLCOMB,  C.  J.,  and  BRIDGES,  FUIj- 
LERTON,  and  MAIN,  JJ.,  concur. 


(183  Cal.  6») 

HARDIMAN  et  at.  v.  CHURCH,  Judge. 
(S.  F.  9394.) 

(Supreme  Court  of  California.    Aug.  20,  1920.) 

I.  WIMs    <S=>225,    249— Objection    to   Jurisdic- 
tion not  ground  for  contest,  but  for  opposition 
to  probate. 
Want  of  jarisdiction  in  the  snperior  court 

because  deceased   was  not  a  resident  of  the 


county  is  not  a  proper  ground  for  contesting 
the  will  (Code  Civ.  Proc.  t  1312),  but  con- 
testants may  object  to  the  court's  jurisdictiMi 
to  entertain  the  application  for  probate  on  that 
ground. 

2.  Wilis  «=s>384 — Review  of  ooadusions  on  Ju- 
rladictionai  question  of  rotldonoa  ailowablo.  - 

On  appeal  from  a  judgment  or  order  admit- 
ting a  will  to  probate,  contestants  are  entitled 
to  have  reviewed  the  conclusions  of  the  court  on 
the  residence  of  deceased,  which  is  essential 
to  Jarisdiction,  and  such  rulings  receiving  or 
excluding  evidence  on  that  issue  as  may  be 
oomplained  of. 

3.  Exooptlons,  bill  of  <8=>36(3)— Wilis  iS=>364— 
Attempted  appeal  In  will  contest  and  service 
of  bill  of  oxoeptions  held  made  within  time. 

In  a  will  contest  neither  the  objection  that 
the  attempted  appeal  was  not  taken  within  the 
time  allowed,  or  that  the  proposed  bill  was  not 
served  in  time,  was  well  grounded,  where  there 
was  a  proceeding  on  motion  for  new  trial  al- 
lowed by  Code  Civ.  Proc.  {  1714,  and  decision 
thereon  and  bill  and  appeal  were  served  and 
taken,  respectively,  within  proper  time  there- 
after, under  sections  630,  9^,  regardless  of  the 
merits  of  the  motion. 

4.  Exceptions,  bills  of  «»5S(4)— Mandate  to 
compel  settlement  not  to  be  taken  as  intimat- 
ing Supreme  Court's  view  on  merits. 

A  decision,  granting  a  peremptory  writ  of 
mandate  to  compel  settlement  of  bill  of  ex- 
ceptions, is  not  to  be  taken  as  intimating  any 
view  as  to  the  merits  of  the  appeal  in  the  light 
afforded  by  the  proposed  bill. 

In  Bank. 

Application  by  Mary  Bardlman  and  others 
for  writ  of  mandate,  directed  to  the  Superior 
Court  of  Alameda  County,  and  Hon.  Lincoln 

5.  Church,  Judge  thereof,  to  compel  a  aettle- 
ment  of  a  bill  of  exceptions  for  appeal  from 
a  Judgment  admitting  to  probate  the  will  of 
Jane  O'Nell.    Writ  granted. 

W.  F.  Stafford  and  Wm.  M.  Stafford,  both 
of  San  Francisco,  for  petitioners. 

Dixon  Ij.  Phillips,  of  Oakland,  for  respond- 
ent 

ANOEIiLOm,  O.  J.  This  is  a  proceeding 
in  mandate  to  compel  the  settlement  of  a  bill 
of  exceptions  for  use  on  an  appeal  from  a 
Judgment  or  order  of  the  superior  court  of 
Alameda  county,  admitting  to  probate  the 
will  of  one  Jane  O'Nell.  The  will  was  con- 
tested, petitioners  here,  who  were  heirs  of 
deceased,  being  the  contestants,  the  grounds 
of  contest  stated  In  the  written  opposition  to 
probate  filed  being:  First  want  of  Jurisdic- 
tion of  the  superior  court  of  Alameda  county, 
for  the  reason  that  deceased  was  not  a  resi- 
dent of  that  county  at  the  time  of  her  death ; 
second,  incompetency  of  deceased  to  make  a 
will;  third,  want  of  proper  execution,  and. 
fourth,  undue  Influence. 

[1]  The  first  ground  stated  was   not  ■ 
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proper  gronnd  of  contest  of  the  will  (section 
1812,  Code  Civ.  Proc.),  but  the  contestants 
did  have  the  right  to  object  to  the  Jurlsdlc- 
tloQ  of  the  court  to  entertain  the  appUca'tion 
for  probate  on  that  ground,  and  the  statement 
In  the  opposition  to  probate  filed  of  the  alleg- 
ed facts  in  this  regard  constituted  such  an 
objection.  Answer  to  the  opposition  was  filed 
by  the  proponent  of  the  will,  and,  a  trial  hay- 
ing been  had.  Judgment  was  given,  admitting 
the  will  to  probate.  Within  the  time  pre- 
scribed by  law  therefor  the  contestants  duly 
initiated  a  proceeding  on  motion  for  a  new 
trial  of  the  contest,  the  grounds  therefor 
specified  therein  being  limited,  however,  to 
the  issue  of  the  residence  of  the  deceased  at 
the  time  of  her  death,  and  the  matter  of  the 
Jurisdiction  of  the  superior  court  of  Alameda 
county,  dependent  on  the  residence  of  de- 
ceased in  said  county  at  such  time,  to  admit 
said  will  to  probate,  or  to  hear  said  contest. 
The  motion-  for  a  new  trial  was  denied  on 
November  16, 1919,  the  order  of  denial  being 
entered  that  day,  and  the  appeal  of  contest- 
ants from  the  Judgment  was  taken  within  30 
days  thereafter,  viz.  on  November  24,  1919, 
but  not  within  60  days  after  the  entry  of  the 
Judgment  or  order  admitting  the  wUl  to  pro- 
bate. Witliin  the  time  allowed  by  law,  as- 
suming the  time  commenced  to  run  upon  no- 
tice of  the  order  denying  a  new  trial,  and 
the  further  time  granted  by  the  court,  con- 
testants served  their  proposed  bill  of  excep- 
tions, this  proposed  bill  containing  only  mat- 
ters relative  to  the  residence  of  deceased  at 
the  time  of  her  death,  including  the  rulings 
of  the  trial  court  in  regard  to  evidence  offer- 
,ed  on  this  question  and  Its  determination  on 
the  evidence  that  the  deceased  was  a  resident 
of  Alameda  county. 

[2]  It  cannot  be  disputed  that  upon  an  ap- 
peal from  the  Judgment  or  order  admitting 
the  will  to  probate  the  contestants  are  en- 
titled to  have  reviewed  the  conclusion  of  the 
trial  court  on  the  question  of  the  residence 
of  the  deceased,  a  matter  essential  to  the 
Jurisdiction  of  the  court  to  try  the  contest, 
and  such  rulings  in  the  matter  of  receiving 
or  excluding  evidence  on  that  issne  as  may  be 
complained  of.  See  Estate  of  Latour,  140 
Cal.  414,  425,  78  Pac.  1070,  T4  Pac.  441. 

[8]  The  learned  Judge  of  the  trial  court 
refused  to  settle  the  bill  solely  on  the  ground 
that  the  attempted  appeal  was  not  taken 
within  the  time  allowed  by  law,  and  the 
further  ground  that  the  proposed  bill  was  not 
served  in  time.    Neither  of  these  objections 
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was  well  grounded  if  there  was  a  proceeding 
on  motion  for  a  new  trial,  for  the  appeal, 
while  taken  more  than  60  days  after  the 
entry  of  Judgment,  was  taken  within  80  days 
after  the  order  denying  a  new  trial  was  en- 
tered (section  939,  Code  Civ.  Proc.),  and 
the  proposed  bill  of  exceptions  was  served 
within  the  time  allowed  by  law  as  extended 
by  the  court  after  the  entry  of  such  order. 
Section  eJSO,  Code  Civ.  Proc.  We  have  seen 
that  a  proceeding  for  a  new  trial  was  duly 
instituted,  and  terminated  by  an  order  deny- 
ing the  motion.  The  law  allows  such  a  pro- 
ceeding in  the  case  of  "contests  of  will." 
Section  1714,  Code  Civ.  Proc. 

The  claim  in  this  connection  is,  in  the 
last  analysis,  that  in  view  of  the  fact  that 
no  ground  upon  which  a  new  trial  of  the 
contest  could  properly  be  granted  was  stated 
in  the  notice  of  intention  to  move  for  a  new 
trial,  there  was  in  fact  no  proceeding  on 
motion  for  a  new  trial  within  the  meaning 
of  our  statutory  provisions  relative  to  the 
time  of  taking  appeals,  with  the  result  that 
the  appeal  should  have  been  taken  wltldn 
60  days  after  the  entry  of  the  Judgment  or 
order.  We  are  satisfied  that  it  cannot  fairly 
be  so  held.  There  was  in  fact  a  proceeding 
on  motion  for  a  new  trial  in  a  case  where 
the  statute  expressly  allows  such  a  proceed- 
ing. The  motion  was  more  obviously  devoid 
of  merit  perhaps  than  such  motions  usually 
are,  but  tb«  objection  was  one  going  to  the 
merits  of  the  motion  and  not  to  the  Jnris- 
dlctlon  of  the  court  to  entertain  it  See  in 
this  connection  Estate  of  Nutt,  57  Cal.  Dec. 
612,  and  cases  there  dted.  As  a  matter  of 
right  the  petitioners  were  entitled  to  have 
the  bill  of  exceptions  settled  for  use  on  their 
appeal  from  the  Judgment  or  order. 

[4]  We  see  no  ground  upon  which  it  may 
fairly  be  held  that  petitioners  are  not  enti- 
tled to  a  writ  of  mandate  as  prayed.  Of 
course,  our  decision  is  not  to  be  taken  as  in- 
timating any  view  as  to  th6  merits  of  the 
appeal  in  the  light  afforded  by  the  proposed 
bill.  So  far  as  this  application  for  mandate 
is  concerned,  that  is  a  matter  that  may  prop- 
erly be  decided  only  upon  the  hearing  of  the 
appeal,  or  upon  a  motion  to  affirm  for  obvious 
want  of  merit  in  the  appeal. 

Let  a  peremptory  writ  of  mandamus  issne 
in  accord  with  the  prayer  of  the  petition. 

We  concur:  SHAW,  3.;  LAWLOB^  J.; 
liBNNON,  J.;  WlIiBUB,  J.;  OLNEY.  J. 
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MoNUTT  V.  HANNON.    (L.  A.  5337.) 

(Supreme  Court  of  California.    Aug.  12,  1020, 

as  Modified  by  Order  of  Sept.  10, 

1920,  Denyinc  Hearing.) 

1.  Partnership  ^=3058(8)— Evidence  held  to 
show  that  fees  and  services  by  a  surviving 
law  partner  were  flrm  assets. 

In  an  action  for  an  accounting  against  the 
surviving  partner  of  a  law  firm,  evidence  held 
to  sustain  finding  that  the  fees  for  which  an 
accounting  was  asked  for  the  foreclosure  of 
mortgages  due  an  estate  for  which  the  partners 
were  attorneys  and  for  final  settlement  of  the 
estate,  were  firm  assets,  though  the  services 
were  rendered  by  the  surviving  partner  after 
the  death  of  the  other. 

2.  Partnership  «s»255(4)— Final  •attlement  Is 
Indnded  In  employment  as  attorneys  for  ad- 
ministrator. 

An  employment  of  a  firm  of  lawyers  for  the 
administrator  of  an  estate  includes  their  em- 
ployment to  procure  the  final  settlement  of  the 
estate,  so  that  the  fees  for  such  settlement  are 
firm  assets,  though  one  of  the  partners  died 
before  the  services  were  rendered. 

3.  Partnership  «=>255  (4)— Surviving  partnor 
boand  to  apply  part  payment  of  feo  to  part- 
nership claim. 

Where  a  firm  of  lawyers  was  employed  in  a 
case  at  an  agreed  fee,  and  after  death  of  a 
member  the  survivor  prosecuted  an  appeal,  and 
received  less  than  the  agreed  fee  for  all  serv- 
ices, be  was  bound  to  apply  the  entire  amount 
received  to  the  payment  of  the  agreed  fee  due 
the  partnership,  though  the  appeal  was  not  in- 
cluded in  the  employment  of  the  firm,  so  that 
the  fee 'therefor  would  not  be  firm  assets. 

Department  2. 

Appeal  from  Superior  Conrt,  Los  Angeles 
County;   Grant  Jackson,  Judge. 

Action  by  Finlay  A  McNutt,  executor  of 
the  last  will  and  testament  of  Cyrus  F.  Mc- 
Nutt, deceased,  against  Joseph  B.  Hannon. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

J.  Vincent  Hannon,  of  Los  Angeles,  for  ap- 
pellant 

Haas  &  Dunnigan,  of  Los  Angeles,  for  re- 
pondent. 

WILBUR,  J.  Cyrus  P.  McNutt  and  J.  B. 
Hannon,  the  defendant,  were  law  partners 
from,  1897  until  the  death  of  the  former,  May 
31,  1912.  The  plaintiff,  as  executor  of  the 
will  of  the  deceased  partner,  brought  this  ac- 
tion against  the  surviving  partner  for  an  ac- 
counting and  recovered  Judgment  for  $9,292.- 
70,  being  one-third  of  the  fees  that  the  trial 
court  foimd  resulted  from  the  partnership. 
IJefendant  appeals  from  the  judgment  on  a 
bill  of  exceptions,  and  the  plaintiff,  while 


claiming  that  there  shoold  have  been  an 
equal  division  of  the  $27,878.10  fees  received 
by  the  surviving  partner,  does  not  appeaL 
Tbe  court  found  that  the  plaintiff  Is  "eqni- 
tably  enfltled  to  receive  one-third"  thereof. 

[1]  The  defendant  claims  that  the  evidence 
Is  insufficient  to  sustain  the  finding  that  the 
partnership  existed  at  the  time  of  the  death 
of  plaintiff's  testator  and  the  finding  that  the 
fees  defendant  was  required  to  account  for 
were  received  for  the  partnership,  and,  even 
if  they  were  for  partnership  buslnesa,  that 
the  decision  of  the  trial  court  was  inequitable. 
Inasmuch  as  most  of  the  work  for  which  the 
fees  were  paid  was  done  by  defendant  mfta 
the  death  of  his  partner.  The  first  claim  of 
the  defendant  is  that  the  partnership  was 
dissolved  about  30  days  before  the  death  of 
McNutt  It  is  sufficient  upon  this  point  to 
say  that  the  evidence  abundantly  supports 
the  conclusion  of  the  trial  court  that  the  part- 
nership continued'  until  his  death.  The  part- 
ners continued  to  occupy  the  partnership 
office  and  transact  partnership  bnsinesB  until 
McNutt  became  too  Ul  to  continue  In  an  Im- 
portant trial  then  in  progress.  The  fees 
divided  by  the  decree  were  largely  for  serv- 
ices rendered  In  the  estate  of  Andrew  Glass- 
^l,  which  had  been  in  probate  from  1901  un- 
til finally  distributed  after  the  death  of  plaln- 
tUTs  testator.  The  estate  was  appraised  at 
about  $1,000,000.  The  fees  were  partly  from 
mortgage  foreclosures  begun  for  the  adminis- 
tration of  said  estate  after  the  death  of  Mc- 
Nutt One  foreclosure  proceeding,  No.  94486, 
in  the  superior  court,  was  begun  September 
18, 1912;  and  the  attorney  fee  collected  there- 
in was  $8,000.  In  another,  No.  94487,  begun 
the  same  day,  the  fee  received. was  $4,833, 
and  in  action  No.  97715,  begun  Janpary  11, 
1913,  the  fee  was  $4,000,  and  in  action  Ma 
B6406,  begun  November,  1913,  the  fee  allowed 
was  $500.  The  defendant  claims  that  each 
foreclosure  resulted  from  a  sepairate  and  dis- 
tinct employment  after  the  death  of  his  part- 
ner. 

We  win  only  state  the  evidence  that  tends 
to  support  the  findings.  The  partnership  rep- 
resented Hugh  Glassell  and  Andrew  Glassell, 
executors  of  the  last  will  and  testament  of 
Andrew  Glassell.  deceased,  from  February 
16,  1901,  to  January  10,  1912,  when,  upon 
their  resignation,  the  Southern  Trust  Com- 
pany was  appointed  as  their  successor  at  the 
instance  of  the  partnership  acting  for  the 
heirs,  and  thereafter  the  partnership  contin- 
ued to  act  for  the  successor  In  all  mattdv 
pertaining  to  the  estate,  but  without  any  ex- 
press contract  so  to  do.  The  foreclosure  of 
the  above-mentioned  mortgages,  a^  well  as 
other  work  for  which  fees  were  claimed  by 
the  defendant,  was  an  essential  part  of  the 
work  of  preparing  the  estate  of  Andrew 
Glassell  for  distribution,  and  the  fees  there- 
for were  properly  allowable  to  the  admlnJs- 
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trator  In  Its  acponnt  as  such,  and  not  otber- 
wlse.  There  is  other  evidence  snpporting  the 
conclusion  that  the  foreclosures  were  partner- 
ship business.  On  January  20,  1912,  the  de- 
fendant wrote  to  tlie  newly  appointed  admin- 
istrator as  follows: 

"Replying  to  yours  of  January  18,  in  re  mort- 
gages of  liswrence,  Hamilton,  Gary,  Pixley, 
Rankin,  and  Brown.  •  •  *  We  may  also  ob- 
serve in  this  connection  that,  before  the  resig- 
nation of  Hugh  and  Andrew  Glassell  as  execu- 
tors, the  other  heirs  of  the  estate  insiHted  most 
strenuously  that  the  mortgages  should  be  fore- 
closed for  the  failure  of  the  mortgageos  to  make 
the  payments  as  they  became  due.  We  have 
not  been  advised  of  any  change  of  attitude  of 
the  heirs,  and  understand  that  they  still  insist 
on  that  course  being  pursued.  Referring  to 
your  request  for  the  address  of  the  parties 
whose  notes  you  hold,  we  have  some  of  them 
and  are  endeavoring  to  obtain  the  others,  and 
will  send  them  as  soon  as  possible." 

On  February  2,  1912,  an  order  of  the  supe- 
rior court  was  made  on  the  application  of 
the  administrator,  presented  by  the  partner- 
Bbip,  permitting  the  administrator  to  obtain 
a  correct  certificate  from  the  Title  Insurance 
&  Trust  Company  showing  a  correct  descrip- 
tion of  the  real  property  belonging  to  the  es- 
tate of  decedent,  with  plats,  etc.  On .  Feb- 
ruary 6,  1812,  the  defendant,  by  written  or- 
der, instructed  the  Title  Insurance  8c  Trust 
Company  to  make  "foreclosure  search  for 
mortgages  as  below,  in  your  usual  form  to 
property  in  Los  Angeles  county,  CaL"  Then 
follows  book  and  page  of  records  of  12  mort- 
gages, including  all  those  for  which  foreclo- 
sure fees  are  claimed  by  the  plaintiff.  The 
certificates  of  each  mortgage  search  were  Sep- 
arate, and  shortly  after  each  was  delivered  a 
foreclosure  was  begun  to  foreclose  the  mort- 
gage covered  by  the  certificate,  and  the  cost 
of  the  certificate  was  Claimed  and  recovered 
with  interest  in  the  foreclosure. 

As  the  fees  allowed  in  the  foreclosure  cases 
were  found  by  the  trial  court  to  belong  to  the 
partnership,  we  may  note  at  this  point  that 
defendant  claims  that  the  fees  In  three  of 
these  cases  were  made  unusually  large,  by 
stipulation  to  cover  work  done  for  the  de- 
fendants therein,  and  for  a  corporation  or- 
ganized by  the  heirs  to  purchase  the  property 
at  foreclosure  sale  and  that  the  proportion 
thereof  resulting  from  such  other  work  does 
not  belong  to  the  partnership,  even  if  the 
foreclosure  fee  was  a'  partnership  asset.  It 
Is  suflldent  in  that  regard  to  say  that  the 
fact  that  snch  fees  were  allowed  to  and  paid 
by  the  administrator  as  a  fee  for  such  fore- 
closure is  sufficient  to  sustain  the  finding  of 
the  trial  court.  If  It  did  not  compel  its  conclu- 
sion. It  will  be  necessary  to  more  fully  state 
the  additional  evidence  concerning  the  fore- 
closure cases,  as  tike  facts  vary  somewhat  In 
each  case. 

On  May  28, 1912,  the  admliOstrator  mailed 
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the  defendant  the  notes  and  mortgage  of  D. 
W.  Lawrence,  with  Interest  computed  to  May 
28,  1912,  amounting  to  $148,406.27,  in  accord- 
ance with  its  practice  when  foreclosures  were 
contanplated.  The  search  of  the  records  was 
completed  April  30,  1912,  and  the  expense 
thereof  was  claimed  and  recovered  in  the 
foreclosure.  The  complaint  was  filed  Septem- 
ber 18,  1912,  and  numbered  94486.  The  fee 
allowed,  $8,000.  In  case  No.  94487,  filed  the 
same  day,  the  mortgage  of  Lawrence  was  de- 
livered to  the  defendant  May  IS,  1912.  In- 
terest was  figured  to  that  date.  Total  amount 
of  principal  and  Interest  was  1124,712.84. 
Certificate  of  search  was  completed  April  26, 
1912.  Attorney  fee  recovered,  $4,833.  In  the 
foredoBure  against  Carey  the  fee  recovered 
was  $500.  Suit  was  filed  November  16,  1918. 
The  certificate  of  veardi  for  which  the  cost 
was  recovered  was  one  covered  by  the  general 
order  of  February  6,  1912.  In  the  salt 
against  Rankin  (foreclosure  Na  97715)  the 
complaint  was  filed  January  11,  1913.  The 
original  order  of  search  included  this  mort- 
gage, but  the  certificate  upon  which  the  fore- 
closure was  based  was  covered  by  a  subae- 
quoit  order. 

While  these  complaints  were  all  filed  along 
after  the  death  of  McNntt,  the  relationship 
of  the  parties,  the  delivery  of  the  mortgages, 
the  computation  of  interest,  and  the  order  of 
a  foreclosure  search  as  early  as  February, 
1912,  all  point  to  the  conclusion  adopted  by 
the  trial  court  and  sufficiently  sustain  Its 
finding  that  such  business  was  partnership 
business,  as  was  the  three  foreclosures  be- 
gun before  his  death,  all  indicating  the  gen- 
eral plan  of  closing  up  the  business  of  the  es- 
tate by  such  foreclosures.  There  are  other 
facts  and  circumstances  which  tend  to  sup- 
jKirt  the  conclusion  of  the  trial  court,  but  in 
view  of  our  conclusion  it  Is  unnecessary  to 
set  them  forth. 

The  appellant  attacks  a  finding  that  a  fee 
of  $1,750,  allowed  in  the  settlement  of  the 
final  account  of  the  administrator  for  the 
settlement  of  the  executors'  final  accounts, 
was  a  partnership  asset.  The  statement  of 
the  defendant,  on  which  the  fees  were  paid, 
that  this  work  "extended  over  practically  the 
whole  time,  from  the  resignation  of  the  for- 
mer executors  until  the  settlement  of  their* 
accounts,  and  took'  most  of  my  time,"  is  alone 
sufficient  to  sustain  the  finding  that  It  was 
partnership  business. 

[2]  The  partnership  also  acted  as  attorneys 
for  the  estate  of  Phillip  Glassell,  one  of  the 
heirs  of  Andrew  Glassell.  The  defendant 
claims  that  there  Is  no  evidence  of  any  on- 
ployment  to  complete  the  administration,  and 
therefore  that  the  fee  for  such  work  does  uot 
belong  to  the  partnership.  This  estate  had 
been  in  probate^  from  April  22,  1907.  The 
partnership  had  acted  as  attorneys  for  the 
execntonh  and  after  the  substitution  of  the 
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Southern  Tmst  Company  in  botb  estates  act 
ed  for  such  administrator.  After  the  death 
of  McNutt  a  decree  of  partial  distribution 
was  procured,  the  final  account  was  settled, 
and  final  distribution  had.  These  proceedings 
were  necessarily  contemplated  at  the  time  of 
the  employment  of  the  partnership,  and  the 
relationship  of  the  parties  was  such  as  to 
Justify  the  conclusion  of  the  trial  court  that 
this  was  partnership  business.  To  uphold 
the  contention  of  the  defendant  would  be  to 
override  the  almoet  universal  custom  relating 
to  such  employment,  a  custom  by  which  pro- 
bate courts  have  for  years  fixed  the  fees  of 
the  attorneys  for  executors,  and  which  is  now 
recognized  by  the  statute,  which  fixes  the  at- 
torney fees  to  be  allowed  to  executors  and 
administrators. 

[3]  The  appellant  claims  that  the  finding  In 
favor  of  the  plaintUf  that  a  $600  fee  received 
in  the  case  of  Provident  Gold  Mining  Co.  v. 
Haines  was  partnership  property  is  not  sup^ 
ported  by  the  evidence.  The  partnership  was 
employed  at  an  agreed  fee  of  $1,000.  Appel- 
lant conducted  an  appeal  after  the  death  of 
his  partner,  and,  having  collected  $600,  claims 
the  right  to  apply  $400  only  to  the  partnership 
fee,  and  the  balance  to  his  service  on  appeal. 
Waiving  the  Question  as  to  whether  such  ap- 
peal was  partnership  business,  the  defendant 
was  bound  to  apply  the  payment  of  $600,  made 
without  designation,  to  the  partnership  fee 
then  due  and  owing.  Appellant  claims  that 
the  trial  court  made  no  finding  with  reference 
to  a  claim  that  the  decedent  bad  received 
medical  services  valued  at  $572  from  a  client, 
who  owed  the  partnership  a  fee  exceeding 
that  amount,  and  had  thus,  in  eflFect,  collect- 
ed that  part  of  the  fee.  The  client  filed  a 
claim  against  the  estate  of  the  decedent, 
which  had  not  been  disposed  of.  The  client 
could  not  properly  set  off  this  individual  debt 
against  the  partnership  claim,  and  If  there 
was  any  error  it  was  in  a  failure  in  the  ac- 
counting to  dispose  of  the  fee  due  the  part- 
nershlp,  but  this  is  not  assigned  by  appellant 
as  an  error. 

Appellant  complains  that  the  court  only 
allowed  him  two-thirds  of  the  fees  earned  by 
the  partnership  and  by  him  in  his  capacity 
as  surviving  partner.  Assuming,  for  the  pur- 
poses of  the  decision,  that  he  was  entitled 
to  more  than  one-half  of  such  fees  (see  Little 
V.  Caldwell,  101  Cal.  653,  36  Pac.  107,  40  Am. 
St  Rep.  89),  we  think  the  record  is  such  that 
the  conclusion  of  the  trial  court  in  the  matter 
of  apportionment  of  fees  is  sufficiently  sup- 
ported by  evidence. 

As  to  the  points  made  concerning  the  admis- 
sibility of  evidence,  the  foregoing  sufficiently 
shows  its  pertinence. 

Judgment   affirmed. 

We  concur:    LENNON,  J. ;   SLOANB,  J. 


(US  Cal.  Sl») 

COHEN  ot  «l.  V.  CITY  OF  ALAMEDA  et  aL 
(S.  F.  8340.) 

(Supreme  Court  of  California.    Aug.  12,  1820, 
Rehearing  Denied   Sept.  10,  1920.) 

1.  Mnnloipal  oorporatlons  «=3453 (2)— Appelat- 
ing city  oflleers  to  assess  benefits  for  opening 
ttreet  bold  net  to  Invalidate  assessments. 

The  appointment  of  three  city  officers  as 
commissioners  to  assess  damages  and  benefits 
for  a  street  opening,  who  were  to  be  paid,  under 
St.  1889,  pp.  71,  72,  H  6,  8,  from  the  assess- 
ments levied  by  them,  does  not  invalidate  the 
assessments. 

2.  Municipal  corporations  e=»474 — Failure  te 
assess  lot  within  dittrlot  does  not  make  as- 
sessment void. 

In  the  assessment  of  benefits  and  damages 
for  the  opening  of  a  street,  the  mere  failure  to 
assess  a  lot  of  land  within  the  assessment  dis- 
trict does  not  make  the  assessment  void;  the 
remedy  being  by  appeal  to  the  city  council, 
under  St.  1889,  p.  73,  1 14. 

3.  Mnnloipal  oorporatlons  ^=3474 — Exoiuslon 
from  Improvement  district  of  public  property 
does  not  Invalidate  assessment. 

Under  St.  1889,  p.  72,  {  9,  as  amended  by 
St.  1909,  p.  1034,  {  1,  whidi  authorized  the 
commissioners  to  assess  benefits  for  puUic 
improvements  against  public  lands  the  exclu- 
sion by  the  city  council  from  an  improvement 
district  for  the  opening  of  streets  of  all  pub- 
lic lands  within  the  exterior  boundaries  of  the 
district  was  a  mere  exercise  of  their  power  to 
determine  the  extent  of  the  district  and  the  lia- 
bility of  public  property  to  assessment,  and 
did  not  invalidate  the  assessment. 

4.  Municipal  corporations  «=>484(2) — Decision 
of  ocunoll  as  to  extent  of  assessment  district 
conclusive  except  en  appeal. 

The  decision  of  the  dty  council,  determin- 
ing the  extent  of  the  district  benefited  by  an 
improvement,  is  conclusive  except  on  appeal 
to  that  body;  the  commission  having  no  power 
to  assess  benefits  on  public  lands  excluded  by 
the  council  from  the  district. 

5.  Eminent  domain  «=>  1 69— General  exception 
of  public  ways  from  land  to  bo  taken  does 
not  Invalidate  description  In  resolution  ana 
notice. 

The  resolution  and  notice  for  a  public 
work  sufficiently  described  the  property  to  l>e 
taken  where,  after  describing  in  detail  the 
strip  of  land  wiiich  was  to  constitute  the  street, 
it  excepted  therefrom  all  lands  held  by  the 
city  or  the  people  as  open  ways. 
# 

In  Bank. 

Appeal  from  Superior  Court,  Alameda 
County;    William  H.  Waste,  Judge. 

Action  by  Emilie  G.  Cohen  and  others 
against  the  City  of  Alameda  and  another,  to 
enjoin  the  sale  of  real  property  for  assess- 
ments for  street  work.'  Judgment  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 
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R.  If.  F.  Soto,  of  San  Francisco,  for  ap- 
pellants. 

Win.  J.  Locke,  of  San  Francisco,  for  re- 
spondents. 

WILBUB,  J.  Tbls  action  was  brought  to 
mjoin  the  sale  of  the  plaintiffs'  respective 
pieces  of  property  for  the  nonpayment  of 
assessments  for  the  widening  and  extension 
of  Endnal  avenoe  in  Alameda.  The  applica- 
tion for  an  injunction  pendente  lite  having 
been  denied,  Uie  plaintiffs  paid  the  assess- 
ments under  protest,  and  thereupon  filed  a 
supplemental  complaint  for  the  recovery  of 
the  amounts  paid.  Judgment  was  rendered 
for  the  defendants  on  demurrer,  and  plain- 
tiffs appeal.  The  assessments  were  made 
by  authority  of  the  street  opening  act  of 
March  6,  1889,  as  amended  In  1909  and  1913. 
St  1889,  p.  70;  St.  1909,  p.  1034;  St  1918, 
p.  376. 

[1]  Appellants  claim  that  the  proceedings 
are  void  for  the  reasmi  that  three  city  offi- 
cers appointed  by  the  city  conncil  as  com- 
missioners for  the  assessment  of  the  dam- 
ages and  benefits,  to  wit,  the  city  clerk,  the 
dty  auditor,  and  the  dty  attorney,  were  dis- 
qualified because  they  were  to  be  paid,  as 
provided  by  the  statute  (St  1889,  vp-  71,  72, 
SS  6,  8),  from  the  assessments  levied  by  them. 
There  is  no  merit  in  tills  contention.  If 
appellants'  position  is  sound  it  would  Invali- 
date every  assessment  for  the  purpose  of 
state  and  county  taxes,  and  render  impos- 
sible the  performance  of  such  services  ex- 
cept by  volunteer  officers.  It  is  contended 
that  this  disqualification  also  results  from 
the  vesting  In  these  commissioners  of  an  un- 
controlled discretion,  If  the  law  be  so  con- 
strued, to  exclude  or  Include  public  property 
In  the  assessment  of  benefits.  But  there  was 
no  public  land  within  the  assessment  dis- 
trict, as  will  be  shown  in  the  discussion  of 
the  next  point 

[2.  S]  Appellants  claim  that  the  assess- 
ment is  void  for  the  reason  that  14  pieces 
of  property,  belonging  to  the  city  of  Al- 
ameda, within  the  exterior  boundaries  of 
the  assessment  district,  were  not  assessed 
for  benefits.  There  are  two  answers  to  this 
proposition:  First  In  a  district  assessment 
the  mere  failure  to  assess  a  lot  of  land  with- 
in the  assessment  district  does  not  make  the 
assessment  void.  The  remedy  for  such  an 
erroneous  assessment  is  by  objection  to  the 
city  council.  St  1889,  p.  73,  {  14 ;  Larsen  v. 
City  and  County  of  San  Francisco,  186  Pac. 
757.  Second.  The  city  council  expressly  ex- 
cluded such  lands  from  the  district  to  be 
assessed  by  the  following  proviso  in  said 
description : 

"Saving,  excepting  and  excluding  from  said 
district  all  public  streets,  avenues,  ro&da,  places 
and  parks,  and  any  and  all  public  property  with- 
in the  exterior  boundaries  of  said  district  of 
lands  hereinbefore  specified  and  described." 
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Previous  to  the  enactment  of  section  9  of 
the  statute,  which  authorized  the  commis- 
sioners to  assess  benefits  against  public 
lands,  the  liability  of  such  lands  for  as- 
sessments for  benefits  accruing  thereto  by 
reason  of  local  Improvements  depended  upon 
the  nature  and  character  of  the  public  own- 
ership and  the  use  to  which  It  was  applied. 
Witter  V.  Mission  School  District,  121  Oal. 
350,  53  Pac.  905,  66  Am.  St.  Rep.  83;  City 
Street  Imp.  Co.  v.  Regents  of  the  University 
of  Cal„  163  Oal.  776,  96  Pac.  801,  18  I*  R.  A. 
(N.  S.)  451;  Tular^  Irrigation  Dlst  v.  Col- 
lins, 154  Cal.  440,  443,  07  Pac.  1124 ;  28  Cyc. 
1117,  1118.  The  effect  of  the  statute  was  to 
authwize  the  local  authorities  to  assess  pub- 
lic property  where,  in  their  judgment,  such 
property  would  be  benefited  by  the  improve- 
ment. If,  however,  in  the  judgment  of  the 
city  authorities  such  property  was  not  bene- 
fited, they  might  so  determine  and  thus  ex- 
clude such  property  from  assessment.  This, 
is,  in  effect,  what  was  done  by  the  city  coun- 
cil. 

The  statute  provides  tliat  before  ordering 
the  opening  or  extension  of  any  street  the 
city  council  shall  pass  a  resolution  of  inten- 
tion to  do  so  describing  the  opening  or  ex- 
tension to  be  made  and  the  land  to  be  taken, 
"and  specifying  the  eiterior  boundaries  of 
the  district  of  lands  to  be  affected  or  bene- 
fited by  said  work  or  improvement,  and  to 
be  assessed  to  pay  the  damages,  cost,  and 
expenses  thereof."  Stats.  1889,  p.  70,  {  2. 
It  also  provides  for  notice  and  a  hearing  at 
which  any  persim  interested  may  object  to 
the  extent  of  "the  district  of  lauds  to  be 
affected  or  benefited."  Sections  3,  4,  and  5. 
If  the  objections  are  sustained,  the  proceed- 
ing terminates.  If  they  are  overruled,  it  goes 
forward.  While  the  statute  requires  only 
the  "exterior  boundaries"  of  the  district  to 
be  specified,  it  is  reasonable  to  hold  that  if 
the  council  finds  that  any  convenient  delim- 
itation of  such  boundaries  would  ^include 
parcels  of  land  that  in  its  opinion  would  not 
be  benefited  or  affected  by  the  proposed  open- 
ing or  extension,  It  could  properly  qualify 
the  description  by  excepting  such  parcels,  so 
that  they  would  not  form  a  part  of  the  dis- 
trict The  council  is  empowered  to  deter- 
mine the  extent  of  the  district  benefited.  It 
should  be  permitted  to  describe  It  accurately 
by  making  a  proper  exception  of  the  land 
that  may  be  within  the  fixed  outer  bound- 
aries, but  which  are  not  benefited,  in  order 
that  the  resolution  may  not  be  inaccurate 
or  misleading.  Such  a  description  would  not 
make  the  proceeding  void.  The  exception 
herein  shown  is  obviously  nothing  more  than 
a  part  of  the  description  of  the  district,  and 
if  the  council  was  of  the  opinion  above  re- 
ferred to,  the  exception  was  necessary  to 
make  the  description  accurate.  It  must  be 
presumed  that  it  so  decided  and  framed  the 
description  accordingly. 
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t4]  The  decision  of  the  dty  councQ,  de- 
termining the  extent  of  the  district  benefited 
by  the  improvement,  Is  conclaslTe  except  on 
appeal  to  that  body.  United  Real  Estate  & 
Trust  Co.  v.  Barnes,  169  Oal.  242,  113  Pao. 
167.  The  commi88i(»  bad  no  power  to  as- 
sess any  portion  of  the  benefits  upon  the  pub- 
lic lands  thus  Indnded  within  the  assessment 
district. 

[t]  It  is  contended  that  the  city  council 
never  acquired  jurisdiction  because  of  the 
insufficient  description  in  the  resolution  and 
notice  of  public  work  of  the  land  to  be  taken. 
This  contention  is  based  upon  the  fact  that 
after  describing  In  great  detail  a  strip  of 
land  80  feet  wide  which  was  to  constitute 
the  street  as  widened  and  opened,  the  fol- 
lowing exception  is  stated  in  the  resolution 
and  notice: 

"Bxceptine  therefrom  all  lands  now  held  by 
said  city  or  the  i>eople  of  said  state  as  open 
ways." 

Proceedings  instituted  imder  the  same 
statute  here  involved  were  under  considera- 
tion in  Cohen  v.  City  of  Alameda,  124  Cal. 
604,  67  Pac.  377.  The  description  of  the 
land  taken  in  that  case  was  modified  by  the 
following  words: 

"Excepting  therefrom  aU  land  now  held  by 
said  dty  or  the  people  of  said  state  aa  open 
ways." 

It  was  hdd  that  the  guffldency  of  the  de- 
scription .was  not  impaired  by  the  exception. 
It  was  there  said : 

"If,  as  a  matter  of  fact,  a  portion  of  the  land 
within  these  boandaries  has  already  been  ap- 
prot>riated  to  public  ase,  or  la  held  by  the  dty 
or  Btate  'as  open  ways,'  the  land  deemed  neces- 
sary to  be  taken  is  auffidently  described  by  des- 
ignating in  the  resolution  the  outer  lines  of  the 
proposed  improvement,  without  any  mention  of 
such  open  ways,  or  by  excepting  the  same,  with- 
out describing  the  exceptioDs.  In  either  case 
the  parties  to  be  affected  by  the  proposed  im- 
provement are  fully  notified  of  every  fact  neces- 
sary for  the  protection  of  their  interests." 

Although  the  language  of  the  exception 
here  involved  Is  somewhat  different,  the 
prlndple  is  the  same,  and  upon  the  author- 
ity of  Cohen  v.  City  of  Alameda,  supra,  it 
must  be  held  that  the  description  of  the 
land  to  be  taken,  contained  in  the  resolution 
and  notice,  is  suffldent.  The  same  reason- 
ing would  apply  with  equal  force  to  the  suf- 
fldency  of  the  description  of  the  district  to 
be  assessed,  with  its  exceptions.  These  ex- 
ceptions are  equally  definite. 

The  Judgment  is  afflnned. 

We  concur:  ANGELLOTTI,  O.  J.;  SHAW, 
J.;    liAWLOR,  J.;   UBNNON,  J. 

OliNEY,  J.  (concurring).  I  copcur  in  the 
decision  and  in  opinion  of  Justice  WILBUR, 
except  as  to  the  conclusion  that  the  public 


lands  within  the  exterior  limits  of  tiie  as- 
sessment district  were  not  a  part  of  the  dis- 
trict. The  assessment  district  was  described 
by  its  exterior  boundaries  followed  by  an 
exception  reading,  "excluding  ♦  •  •  any 
and  all  public  property  within  the  exterior 
boundaries  of  the  district."  It  Is  plain  that 
the  fact  that  lands  are  public  lands,  a  park 
for  example,  does  not  affect  the  matter  of 
their  being  benefited  by  the  contemplated  im- 
provement. The  Improvement  may  well  ben- 
efit the  land,  although  it  la  public.  The 
statute  requires  that  all  lands  which  will  be 
benefited  shall  be  Included  within  the  dis- 
trict, and  it  necessarily  follows,  in  my  Judg- 
ment, that  the  city  council  cannot  exclude 
from  the  assessment  district  aU  lands  of  a 
certain  character  such  as  lands  owned  by  the 
public,  when  such  lands  are  within  the  ex- 
terior limits  of  tlie  district  benefited,  and  the 
character  or  attribute  because  of  which  they 
are  attempted  to  be  excluded  is  one  wbldi 
does  not  affect  the  ma.tter  of  their  being 
benefited  or  not 

It  does  not  follow,  however,  that  the  at- 
tempt to  exclude  such  lands  from  the  as- 
sessment district  Invalidates  the  assessment. 
The  plaintiff  was  in  no  wise  prejudiced 
thereby.  Under  section  9.  of  the  act,  It  was 
discretionary,  with  the  dty  council  to  assess, 
or  not  to  assess,  public  lands  within  the  dis- 
trict nie  attempt  of  the  dty  council  to 
exdude  the  lands  from  the  district  Is  but 
an  attempt  to  exercise  this  discretion  at  the 
wrong  point  in  the  proceedings.  The  result, 
however,  is  the  same  as  if  it  had  been  exer- 
cised when  it  should  have  been,  at  the  time 
of  making  the  asaeaament 


(«  Cal.  Adp.  St) 
VIQNAUT  V.  SUPERIOR  COURT  OF  SAC- 
RAMENTO COUNTY  ot  al.    (Chr.  2204.) 

(I>i8trlct  Conrt  of  Appeal,  TUrd  District,  OaU- 
fomia.    June  29,  1920.) 

Oartlerari  «=>eo— Whera  ordert  hwt  beea  va- 
cated, writ  will  fee  dismissed. 
Where  the  certificate  of  the  derk  of  the 
inferior  court  showed  that  the  orders  sought 
to  be  reviewed  had  been  vacated,  and  petition- 
er consented,  the  proceeding  for  writ  of  review 
will  be  dismissed. 

Application  by  August  Vlgnaut  tor  writ 
of  review  to  be  directed  to  the  Superior 
Court  of  Sacramento  County  and  Charles 
O.  Busick,  Judge  thereof,  to  review  certain 
orders.    Petition  dismissed. 

R.  Platnauer,  of  Sacramento,  for  petitioner. 
H.  N.  Mitchell,  of  Sacramento,  for  re^)ond- 

ents. 

PREWETT,  PresidUig  Judge  pro  tern.  The 
petitioner  applies  for  a  writ  of  review  to 
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review  the  action  of  above-named  respond- 
ents in  making  certain  orders  in  the  dvll 
action  In  said  superior  court  pending  wherein 
one  Mary  W.  Yignaut  is  plaintiff  and  the  pe- 
titioner herein  is  defendant 

It  appears  from  the  certificate  of  the  clerk 
of  said  superior  court  on  file  herein  that  the 
orders  complained  of  have  been  vacated,  and. 
In  consequence,  the  petitioner  consents  that 
this  proceeding  be  dismissed. 

The  proceeding  is  accordingly  dlsmlsaed, 

We  c<»icur:  HART,  3. ;  BUBNim,  J. 


PEOPLE  V.  MALONE.     (Cr.  B29.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.   July  1,  1820.) 

1.  Criminal  law  «3al  144(13)— la  akseaoe  Of  evN 
dMca,  appellate  coart  must  assamo  It  sap- 
ported  verdlet. 

Where  the  appellate  court  is  not  furnished 
with  a  copy  of  the  testimony  on  appeal  from  a 
conviction  of  robbery,  it  must  assume  that  the 
evidence  was  sufficient  to  justify  the.  verdict. 

2.  Criminal  law  «=99I6,  1144(18)— New  trial 
■ot  granted  beoause  substituted  attorney  not 
prepared,  where  no  oontlaaanoe  asked;  It 
belni  presumed  defendant's  rights  were  pro« 
tooted. 

It  was  not  error  to  deny  a  motion  for  a  new 
trial,  after  conviction  for  robbery,  on  the 
ground  that  defendant's  attorney  was  substitut- 
ed for  snother,  who  was  taken  ill  on  the  day 
of  the  trial,  and  was  unprepared  to  conduct  tbe 
defense,  where  no  application  was  made  for  a 
continuance  of  tbe  trial,  and  the  record  does 
not  contain  the  proceedings,  as  it  must  be  pre- 
sumed defendant's  rights  were  protected. 

Appeal  firom  Snperior  Court,  Stanlslans 
County;  J.  O.  Needham,  Judge. 

Sam  Malone  was  convicted  of  robbery,  and 
he  appeals  from  the  Judgment  of  conviction 
and  order  denying  motion  for  new  t^L  Af- 
firmed. 

T.  M.  Anaya,  of  Modesto,  for  appellant 
D.  8.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jones, 
D^uty  Atty.  Oen.,  for  the  People. 

PER  CURIAM.  Defendant  was  convicted 
of  robbery  In  the  superior  court  of  the  county 
of  Stanislaus  in  having  taken  by  means  of 
force  and  violence  from  the  person  of  aae  L. 
R.  Williams  certain  personal  property.  The 
appeal  is  fronr  the  judgment  and  order  deny- 
ing defendant's  motion  for  a  new  trial.  The 
appeal  has  apparently  been  abandoned,  as  no 
appearance  has  been  made  for  appellant  in 
this  court 

[1]  We  have  not  been  furnished  with  a 
copy  of  tbe  testimony  in  the  case,  and  we 
most  therefore  assume  that  the  evidence  nas 
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amply  sufllcient  to  Justify  tbe  verdict  The 
clerk's  transcript,  wbldi  we  liave  examined, 
discloses  no  error.  The  informatioa  is  suffi- 
cient, the  Instructions  were  fair  and  fuUy 
covered  the  law  of  the  case,  and  there  is  ap- 
parently no  error  in  the  ruling  of  tbe  court 
In  denying  the  moticm  for  a  new  trial. 

[2]  That  motion  was  based  upon  the  fact 
that  the  attorney  who  was  employed  by  the 
defendant  was  taken  suddenly  Ul,  and  an- 
other attorney  was  substituted  by  the  court 
on  the  day  of  the  trial.  The  latter  filed  an 
affidavit  on  the  motion  for  a  new  trial,  in 
which  he  stated  that  he  was  unfamiliar  with 
the  facts  In  the  case  at  tlie  time  he  was  ai^- 
pointed  by  the  court  and  was  utterly  unpre- 
pared to  make  a  proper  defense.  It  is  aufll- 
dent  to  say,  however,  that  no  application  was 
made  for  a  continuance  of  the  trial,  and,  in 
tbe  absence  of  the  record,  we  must  assume 
that  all  of  tbe  rights  of  tbe  defendant  were 
safeguarded;  tliat  he  was  efficiently  repre- 
sented; that  he  had  a  fair  and  impartial 
trial;  and  that  the  verdict  is  Just  and  legal. 

The  Judgment  and  order  are  affirmed. 


BRIDQFORD  V.  MoADOO,  Director  Qeneral 
of  Railroads.    (Civ.  3281.) 

(District  Court  of  Appeal,  First  District,  Divi- 
sion  2,  California.   June  24,  1930.) 

1.  Trusts  «=s>l04— Pacts  held  to  show  •■  la- 
voluntary  trustee. 

One  who  had  a  contract  vrith  the  United 
States  assigned  to  plaintiff  all  checks  that 
hiigfat  be  issued  under  the  contract.  Thereafter 
the  Director  General  of  Railroads,  with  notice 
of  the  assignment  issued  a  check  to  the  con- 
tractor, and  then  received  it  back  from  him  for 
application  on  some  other  claim.  Held  that 
under  Civ.  Code,  {  2223,  the  Director  Qeneral 
was  an  involuntary  trustee  for  plaintiff,  ir- 
respective of  proof  of  the  contractor's  unwill- 
ingness to  repay  plaintiff  the  advances  to  secure 
which  the  assignment  was  made. 

2.  Assignments  «=>IOI— Director  General  of 
Railroads  cannot  satisfy  prior  daim  foi* 
freight  from  proceeds  of  subsequent  shipment 
assigned  for  advances. 

One  who  had  a  contract  with  the  United 
States  assigned  to  plaintiff  all  checks  that  might 
be  issued  under  the  contract  Thereafter  the 
Director  General  of  Railroads,  with  nodce  ot 
the  assignment,  issued  a  check  to  the  contrac- 
tor, and  then  received  it  back  from  Um  to 
satisfy  a  claim  against  the  contractor  for  freight 
charges  in  connection  with  other  matters.  B»U 
that  the  Director  General  could  not  so  withhold 
the  amount  due  from  the  assignee. 

3.  Costs  i8s»260(6'/2)— PensJty  fer  frivolous 
appeal  not  inpossd  against  Director  Gmeral 
of  Railroads^  who  was  not  responsible  there- 
for. 

Though  an  appeal  from  a  judgment  against 
the  Director  General  was  palpably  frivolous. 
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a  penalty  win  not  1)6  Imposed  against  hint, 
where  it  was  apparent  he  was  not  responsible 
f«r  the  delay. 

Appeal  from  Superior  Court,  Alameda 
County;  Stanley  A.  Smith,  Judge. 

Action  by  E.  A.  Brldgford  against  William 
'O.  McAdoo,  Director  Oeneral  of  Railroads. 
Judgment  for  plalntltF,  and  defendant  av 
peals.    AflSrmed. 

Stanley  Moore,  of  San  Frandsco,  for  ap- 
ppllant 

E.  A.  Brldgford  and  Herrington  &  Clausen, 
all  of  San  Frandsco,  for  respondent 

NOTJRSE,  J.  Defendant,  as  Director  Gen- 
eral of  Railroads,  appeals  from  a  judgment 
rendered  against  him  and  in  favor  of  plaintiff 
for  $1,078.32,  the  proceeds  of  a  check  belong- 
ing to  plaintiff  and  Issued  by  the  paymaster 
of  the  Quartermaster's  Department  of  the 
War  Department.  The  facts  of  the  case 
found  to  be  true  by  the  trial  court  are:  On 
September  18,  1017,  one  Lawrence  entered 
into  a  contract  with  the  United-  States,  acting 
through  its  War  Department,  for  the  delivery 
of  2,500  cords  of  wood  to  the  department  at 
Camp  Fremont,  in  San  Mateo  county.  On 
January  16,  1918,  Lawrence  entered  into  a 
contract  with  respondent  whereby  respondent 
agreed  to  advance  money  to  Lawrence  from 
time  to  time  to  assist  him  in  the  performance 
of  his  contract  with  the  government,  and 
Lawrence  assigned  to  respondent  all  moneys, 
vouchers,  and  diecks  issued  under  said 
contract,  and  authorized  respondent  to  collect 
and  receive  the  same.  Subsequent  to  said 
assignment  Lawrence  'delivered  at  Camp  Fre- 
mont wood  of  the  agreed  price  of  more  than 
12,200,  and  fully  prepaid  all  freight  thereon 
with  moneys  advanced  to  him  by  respondent 
for  that  purpose,  and  there  is  still  due  and 
owing  to  respondent  from  Lawrence  on  ac- 
count of  said  advances  a  sum  In  excess  of 
$2,200.  On  the  2d  day  of  August,  1918,  an 
officer  of  the  Northwestern  Padflc  Railroad 
Company  (then  operating  under  the  appellant 
as  Director  General  of  Railroads),  with  full 
knowledge  of  respondent's  right  and  dalm  to 
the  money  due  under  said  contract,  accom- 
panied Lawrence  to  the  oflSce  of  the  paymas- 
ter of  the  War  Department,  and,  over  the  pro- 
tests of  respondent,  aided  Lawrence  in  procur- 
ing from  the  paymaster  a  check  for  $1,078.32, 
a  portion  of  the  amount  due  under  said  con- 
tract, and  at  the  same  time  received  the 
check  from  Lawrence,  which  was  then  de- 
livered to  appellant,  who  ever  since  has  re- 
tained the  check  or  its  proceeds  in  his  said 
capadty  as  Director  Omeral  of  Railroads. 

[1]  The  only  point  raised  by  appellant  is 
that  it  does  not  appear  but  that  Ijawrence 
was  at  all  times  willing  to  repay  respondent 
all  the  money  advanced  to  him,  and  that  it 
does  not  appear  that  respondent  ever  made 


demand  therefor  upon  Lawrence.  Neither 
fact  is  essential  to  recovery  in  this  action. 
The  check  and  its  proceeds  were  the  property 
of  respoodent  by  reason  of  the  asslgnmeni. 
The  appellant  and  his  agents,  with  fnU 
knowledge  of  the  title  and  claim  of  respond- 
ent, having  wrongfully  secured  the  chedC, 
wrongfully  detained  possession  thereof.  The 
appellant  thereby  became  an  involuntary 
trustee  under  section  2223,  Civil  Code,  which 
provides: 

"One  who  wrongfully  detains  a  thing  is  an 
Involuntary  trustee  thereof,  for  the  benefit 
of  the  owner." 

Respondent  was  entitled  to  recover  his  own 
property  from  the  trustee  who  thus  wrong- 
fully held  it  for  his  benefit,  IrrespecdTe  of  the 
willingness  of  Lawr»ice  to  recompense  him 
for  the  loss,  and  without  demand  upon  Law- 
rence for  that  purpose. 

[2]  It  cannot  be  ascertained  from  the  reo- 
ord  what,  if  any,  dalm  appellant  had  against 
Lawrence.  None  Is  set  up  In  the  pleadings, 
the  answer  constating  »itirely  of  denials  of 
the  allegations  of  the  complaint  From  the 
briefs  it  would  appear  that  the  dalm  is  for 
freight  diarges  of  some  nature.  But  as  the 
trial  court  found  that  all  freight  on  wood  de- 
livered by  Lawrence  to  Camp  Fremont  porso- 
ant  to  the  contract  and  subsequent  to  the  as- 
signment was  fully  paid  by  moneys  advanced 
for  that  purpose  by  respondent,  and  that  the 
same  had  not  been  repaid  to  respondent  it  is 
ai^arent  tliat  if  appellant  bad  any  claim 
against  Lawrence  for  freight  charges  it  must 
have  accrued  prior  to  the  assignment  Sadi 
being  the  case,  Lawrence  could  not  satisfy 
this  indebtedness  out  of  moneys  which  Im 
had  previously  assigned  to  respondent 

[S]  E^irthermore,  the  answer  filed  by  de- 
fendant consists  solely  of  denials  of  the  al- 
legations of  tlie  complaint  induding  a  denial 
of  the  delivery  of  the  check  to  appellant  aa 
above  outlined,  and  a  denial  that  the  check 
or  Its  proceeds  were  ever  received  by  appel* 
lant  or  his  officers  or  agents' or  retained  by 
them.  The  evidence  offered  at  the  trial,  in- 
duding the  admissions  of  an  agent  of  appd' 
lant  who  was  a  witness  in  his  behalf,  amply 
supports  the  condusion  of  the  trial  court  that 
these  allegations  of  the  answer  were  not  true. 
From  the  record  it  is  apparent  tliat  the  chedc 
and  its  proceeds  are  the  property  of  respond- 
ent, and  that  appellant  Is  wrongfully  with- 
holding the  same  without  any  dalm  or  titles 

The  appeal  from  the  judgment  is  frivolous, 
and  was  palpably  taken  ^tha  to  delay  or 
harass  th^  respondent  but  no  penalty  is  im- 
posed, because  it  is  apparent  that  the  app^ 
lant  is  not  the  party  responsible  tor  Ota 
dday. 

The  judgment  Is  affirmed. 

We  concur:  LANGDON,  P.  J.;  BSIT- 
TAIN,  J. 
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PEOPLE  V.  PRINCE.     (Cr.  SI4.) 

(District  Court  of  Appeal,  Third  District,  Cal' 
Uomia.    July  13.  19;i0.) 
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dsm  Implied  from  tbe  said  obJectioiiB.  We 
bare  also  carefully  examined  the  courfs 
charge  to  the  jury,  and  so  have  been  fnlly 
convinced  that  thus  the  court  correctly  en- 
lightened the  Jury  upon  the  principles  and 
rules  of  law  pertinent  to  the  charge  and  the 
facts  as  developed  by  the  evidence. 

The  judgment  and  the  order  are  according* 
ly  affirmed. 


Crlmlsal  law  «=»M30(4)— Convlotlon  affirmed, 
In  abseaee  'of  brief,  no  error  appearing  on 
faoe  of  rooonl. 
On  appeal  from  conviction  of  receiving  stol- 
en  goods  and  denial  of  new  trial,   defendant 
filing  no  brief  and  not  being  represented  by 
counsel,  record  examined  for  error,  none  found, 
and  consequent  affirmance. 

Appeal  from  Superior  Court,  Sacramento 
County ;  Malcolm  O.  Olenn,  Judge. 

Cuban  Prince  was  convicted  of  receiving 
stolen  goods,  denied  a  new  trial,  and  appeals. 
Affirmed, 

Richard  P.  Talbot,  of  Sacramento,  for  ap- 
pellant 

U.  S.  Webb,  Atty.  Oen.,  and  J.  Chaa.  Jones, 
Deputy  Atty.  Gen.,  for  the  Peopla 

PER  CURIAM.  The  d^endant  was  con- 
victed by  a  Jury  in  the  superior  court  of  the 
county  of  Sacramento  under  an  information 
charging  him  with  the  crime  of  buying  and 
receiving  for  his  own  gain  certain  stolen 
property,  knowing  the  same  to  have  been  stol- 
en. He  appeals  from  the  Judgment  of  convic- 
tion and  the  order  denying  his  motion  for  a 
new  trlaL 

The  appeal  was  placed  on  the  calendar  of 
the  late  (June,  1920)  term  of  this  court,  and 
the  attorney  appearing  of  record  for  the  de- 
fendant regularly  and  duly  notified  of  the 
day  on  which  the  cause  would  be  called  for 
hearing  and  argument.  No  brief  was  filed  in 
support  of  the  appeal  on  behalf  of  the  de- 
fendant within  the  time  required  by  the  rules 
of  this  court,  or  at  all,  and  none  has,  since  the 
cause  was  called  for  hearing,  been  filed  here- 
in. Nor  was  the  defendant  represented  by 
counsel  before  this  court  when  the  case  was 
called,  and  consequently  no  oral  argument 
was  presented  In  supiwrt  of  the  appeal, 
niere  was  therefore  left  to  the  Attorney  Gen- 
eral no  other  alternative  but  to  submit  the 
case  upon  the  record,  which,  on  the  moti(m 
of  that  officer,  was  ordered  done. 

We  have,  nevertheless,  examined  the  evi- 
dence and  the  rulings  of  the  court  npon  ob- 
jections made  to  certain  questions  put  to 
certain  witnesses,  and,  without  entering  into 
a  'detailed  or  even  general  statement  of  the 
facts,  which,  under  the  circumstances,  is  not 
required,  or  referring  specifically  to  the  ex- 
ceptions to  the  rulings  referred  to,  we  state 
our  conclusion  to  be  that  the  verdict  rests  up- 
on evidence  sufficiently  substantial  to  sus- 
tain it,  and  that  none  of  the  rulings  npon  tbe 
evidence  to  which  objections  were  interposed 
by  the  accused  is  Justly  subject  to  the  crltl- 


PACIFIC  FINANCE  &  INVESTMENT  CO.  V. 
PIERCE  et  al.    (Civ.  3429.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1.  (California.    July  21,  1920.) 

1.  Sales  «=»477(6)— Acoeptance  of  past-duo 
Installments  not  waiver  of  time  as  essence. 

Where  an  agent  of  an  automobile  company 
sells  under  an  installment  contract  a  car  own- 
ed by  him  to  a  purchaser,  who  in  fact  has  pur- 
chased for  another,  whom  he  is  merely  financ- 
ing, and  the  contract  makes  time  of  the  es- 
sence, and  expressly  provides  that  acceptance 
by  the  owner  of  any  payment  after  the  same  is 
dne  shall  not  constitute  a  waiver  of  such  pro- 
vision, the  automobile  company,  which  has  tak- 
en over  the  contract  from  its  agent  by  assign- 
ment, does  not  by  accepting  past-due  install- 
ments, waive  its  right  to  retake  the  car  npon 
farther  default. 

2.  Sales  «=>48l— Failure  to  And  as  to  rights  ef 
third  person  held  Immaterial. 

Where  purchaser  of  automobile  in  fact  pur- 
chased for  a  third  person,  whom  he  was  mere- 
ly financing,  and  default  was  made  in  the  pay- 
ment of  installments,  in  claim  and  delivery  by 
the  purchaser  against  the  former  owner  of  the 
automobile,  who  had  retaken  it,  it  was  not  nec- 
essary to  find  the  amount  owing  to  the  purchas- 
er by  the  third  person. 

3.  Sales  (S=948 1— Failure  to  find  as  to  rights 
under  assignment  held  Immaterial  In  olalM 
and  delivery. 

Where  an  owner  of  an  automobile  aold  it 
imder  an  installment  contract,  and  thereafter 
assigned  the  contract  to  a  company,  which  after 
retaking  the  car  on  default  of  payments  sold 
it  to  another,  in  an  action  of  claim  and  de- 
livery by  the  first  purchaser  against  the  as- 
signee, it  was  not  necessary  to  find  as  to  the 
rights  existing  between  such  assignee  and  its 
later  vendee. 

4b  Sales  «3»48l  —  Evidence  held  to  SBStala 
finding  that  pnrohaser  made  agreement  with 
third  person  without  consent  of  seller't  as- 
signee. 
A  finding  in  such  action  that  the  ostensible 
purchaser  and  such  third  party  entered  into  an 
agreement  for  the  protection  of  the  former, 
without  the  knowledge  or  consent  of  the  seller's 
assignee,  held  supttorted  by  evidence. 

5.  Sales  «s>48i  —  Award  of  iaterest  durlai 
wrongful  detention  held  erroneous. 
In  claim  and  delivery  by  purchaser  for  as 
automobile,  it  was  error,  in  awarding  the  pos- 
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TCSsion  of  th«  car  to  defendant,  \o  allow  a 
oertain  lum  as  interest  on  the  mone^  invested 
in  the  automobile  during  the  time  plaintiff  was 
wrongfully  in  possession  thereof,  where  such 
award  was  not  supported  by  allegations,  finding, 
or  conclusion  of  law. 

Appeal  from  Superior  Court,  San  Diego 
County;   C.  N.  Andrews,  Judge. 

Claim  and  delivery  by  the  Pacific  Finance 
&  Investment  Company,  a  corporation,  against 
Harley  Pierce  and  others.  There  was  a  judg- 
ment for  defendants,  conflmring  the  right  of 
possession  in  defendant  Greer-Robblns  Com- 
pany, and  plaintiff  appeals.  Modified  and  af- 
firmed. 

J.  De  La  Motte,  of  San  Diego,  for  appel- 
lant. 

R.  Lee  Bagby,  ot  San  Diego,  for  respond- 
oit. 

Albert  J.  Lee,  of  San  Diego,  for  defendants. 

WASTES,  P.  3.  The  plaintiff,  claiming  the 
right  to  do  so,  under  the  proylsl<»s  of  a  con- 
tract of  purchase  and  sale,  took  possession  of 
a  certain  automobile,  and  brought  this  action 
against  Qxe  defendants,  seeking  to  be  sub- 
rogated to  the  right  of  the  defendant  Pierce 
to  perform  a  contract,  entered  Into  between 
the  Greer-Robbins  Company  and  Pierce,  to 
purdiase  the  car.  Judgment  was  for  the  de- 
fendants, and  confirmed  the  right  of  posses- 
sion of  the  automobile  to  the  Oreer-Robblns 
Company.    Plaintiff  appealed. 

The  plaintiff  Is  a  corporation  engaged  In 
the  business  of  financing  contracts  for  auto- 
mobiles and  other  commodities  sold  on  the  in- 
stallment plan.  The '  defendant  Greer-Rob- 
bins Company,  engaged  In  the  business  of 
selling  automobiles,  bad  sold  the  automo- 
bile In  question  to  Frank  H.  Wells,  one  of 
Its  salesmen.  Wells,  as  owner,  then  enter- 
ed Into  a  contract  with  the  plaintiff,  under 
the  terms  of  which  he  sold  the  car  to  It  upon 
the  Installment  plan  for  the  sum  of  $14^00. 
As  a  matter  of  fact,  the  real  purchaser  from 
Wells  was  the  defendant  Harley  Pierce,  the 
plaintiff  merely  financing  the  purchase  for 
him.  Wells  then  assigned  the  contract  to  the 
defendant  Greer-Robbins  Company.  Defend- 
ant Pierce,  in  order  to  secure  the  plaintiff, 
entered  into  a  side  agreement  with  it.  In 
which  he  agreed  to  buy  the  automobile  from 
it,  on  Instalimoits,  and  specified  terms.  Pay- 
nfents,  as  per  the  Wells  contract  not  being 
made,  the  Greer-Robbins  Company  took  forci- 
ble possession  of  the  car,  and  declared  the 
contract  cancelled.  Plaintiff  thereupon  tier- 
ed to  pay  the  amount  past  due  on  the  c<m- 
tract  and  the  entire  balance  due  on  the  car. 
The  Greer-Robbins  Company  refused'  the  of- 
fer, and  sold  the  car  to  the  defendant' Nation- 
al Motors  Company,  tmder  an  installment  coa- 
tract  for  the  amount  due'  it  as  assignee  of  the 
Wells  contract  The  plaintiff  took  the  posses- 
sion of  the  car  from  the  National  Motors 
Company.  That  concern  had  In  the  meantime 


defaulted  In  Its  payments,  and  the  Greer- 
Robbins  Company  had,  Instituted  an.aotlmi  to 
cancel  all  its  rights  imder  its  contract 

The  plaintiff  in  its  amended  complaint  al- 
leged the  whole  transaction  to  have  been  oon- 
celved  and  ^rrled  out  for  the  purpose  of 
cheating  and  defrauding  it  out  of  the  money 
paid  by  it  upon  its  contract  with  Wells,  and 
other  sums  expended  for  the  benefit  of  Pierce 
under  its  contract  with  him.  It  offered  to  pay 
into  court  the  balance  due  the  Oreer-Bobbins 
Company,  and  sought  to  be  subrogated  to  the 
right  of  Pierce,  and  to  be  allowed  to  redeem 
and  perform  the  contract  for  the  purchase  of 
the  car.  The  trial  court  found  there  was  no 
fraud  in  the  premises.  It  confirmed  in  erery 
partlctilar  the  rights  of  the  defendant  Oreer- 
Robbtns  Company  in  the  transaction,  and  held 
that  it  was  entitled  to  the  possession  of  tbe 
automobile. 

[1]  Much  of  the  appellant's  argnmeit  upon 
this  appeal  is  disposed  of  by  the  findings  of 
the  lower  court  By  its  terms  time  is  the  es- 
sence of  the  Wells  contract  and  it  Is  express- 
ly covenanted  that  acceptance  by  the  owner  of 
any  payment  after  the  same  is  due  shaU  not 
constitute  a  waiver  of  that  provision.  Pleroe 
was  in  default  and  plaintiff  was  in  no  better 
position  than  was  Pierce  when  the  Greer- 
Robblns  Company  took  possession  of  the  car 
and  canceled  the  contract  for  its  purchase. 
That  company  looked  to  plaintiff  for  the  in- 
stallments under  the  contract  The  record 
indicates  that  it  in  turn,  rdled  upon  Pierce, 
and  he  upon  it  Plaintiff  knew  and  warned 
Pierce  of  the  danger  he  and  it  were  in  from 
"standing  ofT'  the  payments,  all,  or  the  most 
of  wbicli,  were  made  after  they  became  due, 
and  after  notification  and  demand  by  the 
Greer-Robbins  Company.  By  accepting  the 
Installments  when  they  were  past  due  ttiat 
company  did  not,  as  contended  for  by  the  ap- 
pellant waive  its  right  to  retake  the  automo- 
bile upon  further  default  Benedict  v.  Greer- 
Robbins  Co.,  26  CaL  App.  468,  470,  147  Pac 
486.  The  condition  of  the  contract  was  the 
payment  of  the  purchase  price  in  installments 
at  given  times.  The  failure  to  make  them  en- 
titled the  vendor  by  the  express  terms  of  the 
agreement,  at  its  (q>tion,  'without  previous  de- 
mand or  notice,  to  retake  possession  of  the 
car.  Hegler  v.  Eddy,  p3  Cal.  597,  698.  The 
apjpellant  and  Pierce  were  one  in  the  trans- 
action, and  the  Greer-Robbins  Company  was 
not  estopped  to  assert  the  contract  against 
the  claim  and  offer  of  appellant  no  fraud  or 
oppression  being  proved  or  found.  'Van  Allen 
T.  Francis,  123  Cal.  474,  481,  56  Pac.  339.  The 
trial  court  correctly  concluded  and  held  that 
the  acceptance  of  the  payments  after  they  be- 
came due  did  not  constitute  a  waiver  of  the 
strict  performance  of  the  clause  in  the  agree- 
ment uAiklng  time  of  the  essoice  of  the  con- 
tract and  providing  for  retaking  possession  of 
the  car  cm  default  In  the  payments.  The  cas- 
es relied  upon  by  appellant  to  support  its  con- 
tention expressly  lay  down  the  rule  tbat  Oney 
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are  not  applicable  when,  as  here,  time  is  ex- 
pressly made  the  essence  of  the  contract 
Uyer  v.  Mills,  155  Cal.  459,  462,  101  Pac.  299, 
citing  Miller  y.  Steen,  30  Cal.  407,  88  Am.  Dec. 
124. 

[{,  3]  The  appellant  contends  that  Qie  coart 
omitted  to  find  on  material  issues.  The  side 
agreement  entered  Into  by  the  appellant  and 
Pierce,  for  the  purpose  of  protecting  appel- 
lant In  Its  advances  for  Pierce's  benefit,  was 
collateral  to  the  .transaction  involved  here, 
and  immaterial  to  the  real  Issues  of  the  case. 
It  was  unnecessary  tor  the  lower  court  to  find 
the  amount,  if  any,  owed  to  appelant  by 
Pierce  under  its  terms.  It  does  appear  from 
the  flndings,  however,  that  but  two  payments 
were  made  by  the  appellant  on  the  contract, 
and  an  additional  amount  of  one  hundred  and 
sixty-three  dollars  for  advances.  Whatever 
may  have  been  the  amount  due  to  Greer-Rob- 
blns  Company  fronf  Pierce,  or  the  National 
Motors  Company,  imder  the  contract,  waa  also 
Immaterial.  Appellant's  contention  that  there 
is  no  flndlng'  upon  the  issue  as  to  the  forfei- 
ture of  its  rights  under  the  Wells  contract  is 
not  supported  by  the  record.  The  court  ex- 
pressly found  that  such  a  forfeltrire  was  de- 
clared, and  the  finding  is  sutqported  by  the 
testimony  and  the  written  notice  of  cancella- 
tion, dated  June  2,  1917.  We  are  unable  to 
see  how  the  appellant  Is  materially  injured  by 
the  failure  to  expressly  find  that  the  contract 
between  the  Greer-Robblns  Company  and  the 
National  Motors  Company  was  canceled  or 
forfeited.  The  evidence  is  to  the  effect  that 
the  payments  were  not  made  under  its  provi- 
sions. No  rights  of  the  appellant  rest  upon 
the  existence  or  nonexistence  of  that  con- 
tract. It  was  In  default  under  its  own  con- 
tract before  that  transaction  arose.  For  the 
same  reason  it  matters  little  to  appellant  who 
comprised  the  copartnership  National  Motors 
Company,  although  the  finding  that  FUrbaim 
and  Davis  wore  the  partners '  appears  suffi- 
ciently supported  by  the  evidence. 

[41  The  lower  court  found  that  afier  the 
contract  between  Wells  and  plaintiff  was 
m^de,  the  plaintiff,  without  the  conseot, 
knowledge,  or  acquiescence  of  Oreer-Robblni 
Company,  entered  into  the  side  agreement 
with  Pierce.  Wliile  there  Is  evidence  tending 
to  show  that  this  finding  does  not  entirely  ac- 
cord with  the  facts,  it  finds  support  in  the 
testimony  of  the  secretary  of  the  Oreer-Rob- 
blns  Company  to  the  effect  that,  while  It  was 


well  understood  that  the  plaintiff  was  financ- 
ing Pierce  in  the  deal,  the  company  had  no 
knowledge  of  their  real  relations,  or  that 
there  was  any  contract  or  agreement  between 
them.  Binding  6,  relative  to  the  transaction 
between  the  Greer-Eobblna  Company  and  the 
National  Motors  Company,  and  the  iilterest  of 
Pierce  in  that  concern,  after  the  rights  of 
plaintiff  in  the  Wells  contract  had  been  for- 
feited, finds  ample  support  In  all  its  essential 
details  in  testimony,  the  truth  or  falsity  of 
which,  and  the  weight  to  be  given  it,  were 
matters  for  the  determination  of  the  trial 
court 

[f]  When  the  appellant  commenced  this  ac- 
tion- it  had  tbe  automobile  In  its  possession. 
The  respondent  Oreer-Robbins  Company,  by 
way  of  a  cross-complaint  on  the  facts  al- 
ready stated,  sought  Its  return  and  at  some 
stage  ot  the  proceedings  got  possession,  which 
it  had  at  the  time  of  the  trial.  The  finding 
of  the  court  was  that  none  of  the  other  par- 
ties had  any  interest  In  the  automobile,  and 
that  the  Greer-Robblns  Company  was  tlie 
rightful  owner.  In  addition  to  awarding  the 
possession  of  the  car,  tbe  court  included  in 
the  Judgment  "the  sum  of  117.60  as  interest 
upon  the  money  invested  In  said  automobile 
during  the  time  ];riaintiff  was  wrongfully  In 
possession  thereof."  Respondent  did  not  sug- 
gest or  pray  for,  damages  of  that  character. 
We  are  at  a  loss  to  appreciate  upon  what  the- 
ory the  Item  was  included  in  the  Judgment. 
There  Is  neither  allegation,  finding  nor  con- 
clusion of  law,  to  which  it  responds.  We  Iiave 
been  unable  to  bring  the  amount  into  ag^ree- 
ment  With  any  of  the  fiigures  of  the  various 
contracts,  or  unpaid  balances,  entering  into 
the  transaction.  The  findings  are  not  models 
of  legal  sufficiency,  but  (m  tbe  whole  record 
fairly  support  a  proper  Judgment,  except  as 
Just  noted.  The  Judgment  should  be  affirmed, 
except  as  to  the  item  at  interest  Incliided 
therein. 

The  cause  Is  remanded  to  the  lower  court, 
with  instructions  to  modify  the  Judgmmt  by 
striking  out  therefrom  "the  sum  of  117.60  as 
interest  upon  the  money  invested  in  said  au- 
tomobile during  the  time  plaintiff  was  wrong- 
fully In  possession  thereof."  When  so  modi- 
fied, the  Judgment -shall  stand  affirmed,  the 
respondent  to  recover  the  costs  of  appeaL 


We   concur: 
Judge  pro  tem. 


RICHARDS.    J.;    WBUCB, 
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PBOPLB  ▼.  MOSIiBY.  (Cr.  606.)  (District 
Court  of  Appeal,  Third  District,  California. 
July  1,  1920.)  Appeal  from  Saperior  Court, 
San  Joaquin  County;  J.  A.  Plummer,  Judge. 
Frank  Mosley  was  convicted  of  grand  larceny, 
and  he  appeals.  Affirmed.  Wm.  P.  Toscano, 
of  San  Francisco,  and  Frank  B.  Murphy,  of 
Stockton,  for  appellant.  U.  S.  Webb,  Atty. 
Oen.,  and  J.  Chas.  Jones,  Deputy  Atty.  G«n., 
for  the  People. 

PER  CURIAM.  Defendant  was  convicted  in 
the  superior  court  of  the  county  of  San  Joaqnin 
of  the  crime  of  grand  larceny  in  having  stolen 
two  head  of  cattle,  the  prot>erty  of  one  Chris 
Wencelburger.  No  appearance  has  been  made 
for  appellant  in  this  court,  and  our  attention 
has  not  been  called  to  any  reason  why  the  Judg- 
ment should  be  reversed.  We  have,  however, 
examined  the  record,  and  find  abundant  evidence 
of  the  guilt  of  defendant,  and  are  satisiied  that 
no  prejudicial  error  was  committed,  and  that 
defendant  had  a  fair  and  impartial  trial,  Th« 
judgment  is  therefore  affirmed. 


JOTCB-PRUIT  CO.  ▼.  GEORGE.  (No. 
2371.)  (Supreme  Court  of  New  Mexico.  April 
27,  1920.)  Appeal  from  District  Court,  Roose- 
velt County;  McClure,  Judge.  Proceeding  be- 
tween the  Joyce-Pruit  Company  and  Cleve 
George.  Judgment  for  the  latter,  and  the  for- 
mer appeals.  Affirmed.  G.  L.  Reese,  of  Por- 
tales,  for  appellant  T.  B.  Hears,  of  Portales, 
for  appellee. 

BATNOIiDS,  3,  Thi«  cause  fs  identical 
with,,  and  governed  by,  cause  No.  2370,  First 
National  Bank  of  Blida,  Appellee,  v.  Cleve 
George  et  al.,  Appellants,  189  Pac.  210,  decided 
at  this  term  of  court.  Therefore  the  Judgment 
of  the  district  court  will  be  affirmed;  and  it 
is  so  ordered. 

PARKER,  C.  J.,  and  ROBERTS,  J.,  eoncar. 


Ex  parte  COX.  (No.  A-2860.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Aug.  30, 1920.) 
Petition  by  Fred  Cox  for  writ  of  habeas  corpus. 
Petition  withdrawn,  and  cause  dismissed.  West 
&  Hagan,  of  Oklahoma  City,  for  petitioner. 

PER  CURIAM.  Petitiim  withdrawn,  and 
cause  dismissed. 


Ex  parte  JOHNSON  et  al.  (No.  A-S660.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  30,  1920.)  Petition  of  Dick  Johnson  and 
others  for  writ  of  habeas  corpus.  Cause  dis- 
missed, on  motion  of  counsel  for  petitioners. 
John  R.  Lesch,  of  Leach,  Hunt  &  Beauchamp, 
of  Grove,  and  Jas.  S.  Davenport  and  Preston 
S.  Davis,  all  of  Yinita,  for  petitioners.  W.  C. 
Hall,  Asst.  Atty.  Gen.,  and  O.  F.  Mason,  of 
Miami,  for  respondent. 

PER  CURIAM.  On  behalf  of  Dick  Johnson, 
Forrebt  Johnson,  Raymond  Scaggs,  and  Dan 
Scaggs  a  duly  verified  petition  for  writ  of  ha- 
beas corpus  was  filed  in  this  court  on  Novem- 


ber 10,  1919,  alleging  that  petitioners  were  Il- 
legally restrained  of  their  liberty  and  unlawfully 
imprisoned  in  the  county  jaU  of  Delaware  coun- 
ty, at  Jay,  the  county  seat,  by  George  W. 
Hogan,  sheriff  of  said  county,  upon  commit- 
ments issued  by  the  court  clerk  of  said  county, 
upon  Judgments  of  conviction  for  rape,  as  joint- 
ly charged  in  an  information,  and  alleging  that 
notices  of  said  appeal  from  said  judgment  bad 
been  duly  given,  and  that  the  court,  in  fixing 
the  amount  of  supersedeas  bond,  fixed  the 
same  in  excessive  amounts,  and  asking  that  the 
alleged  excessive  bail  be  reduced.  A  demurrer 
was  interposed,  and  thereupon  the  cause  was 
dismissed,  on  the  motion  of  counsel  for  peti- 
tioners. 


Bz  parte  KELLY.  (No.  A-2ft42.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Aug.  30, 1920.) 
Petition  of  Kid  Kelly  for  writ  of  habeas  corpus. 
Dismissed. 

PER  CURIAM.    Proceedings  dismissed. 


KINO  V.  STATE.  (No.  A-8153.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  Aug.  14, 1920.) 
Appeal  from  County  Court,  Oklahoma  County; 
Wm.  EL  Zwick,  Judge.  Jack  King  was  con- 
victed of  a  violation  of  the  prohibitory  law,  and 
he  appeals.  Affirmed.  S.  A.  Byers,  of  Okla- 
homa City,  for  plaintiff  in  error.  The  Attorney 
General,  and  W.  C.  Hall,  Asst.  Atty.  Gen^  for 
the  State. 

PER  CURIAM.  Plaintiff  in  error,  Jack 
King,  was  convicted  on  a  charge  of  selling  one- 
half  pint  of  whisky  and  two  quarts  of  beer  to 
one  H.  L.  Griffin,  and  in  accordance  with  the 
verdict  of  the  jury  he  was  on  the  2d  day  of 
June,  1917,  sentenced  to  be  confined  in  the 
county  jail  for  90  days  and  to  pay  a  fine  of 
$100.  From  the  judgment  he  appeals.  No 
brief  has  been  filed.  The  record  shows  that 
the  testimony  of  the  four  witnesses  for  the 
state  is  undisputed.  An  examination  of  the  rec- 
ord discloses  that  plaintiff  in  error  had  a  fair 
and  impartial  triul,  and  that  the  appeal  is  with- 
out merit.    The  judgment  is  therefore  affirmed. 

In  re  LAWLER.  (No.  A-3460.)  ((^iminal 
Court  of  Appeals  of  Oklahoma.  Aug.  81, 1920.) 
Petition  for  writ  of  habeas  corpus  by  Andrew 
Lawler  against  A.  K.  Gossom,  Superintendent 
of  the  State  Training  School  at  Pauls  Valley, 
to  which  petitioner  had  been  committed  by  or- 
der of  the  judge  of  the  juvenile  court.  Peti- 
tioner discharged,  and  committed  to  the  cus- 
tody <^  his  father,  by  agreement,  subject  to 
the  further  order  of  the  court.  George  S. 
March,  of  Madill,  for  petitioner.  S.  P.  Freelinf, 
Atty.  Gen.,  R.  McMillan,  Asst  Atty.  Gen.,  and 
Geo.  L.  Sneed,  Co.  Atty.,  of  Madill,  tar  re- 
spondent 

PER  CURIAIL  "SUa  was  a  petition  for  writ 
of  habeas  corpus,  filed  for  setting  at  liberty 
Andrew  Lawler.  The  writ  was  granted  re- 
turnable before  this  court  September  1,  1918. 
It  is  averred  in  the  petition  that  Andrew  Lawiar 
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is  a  minor  of  the  age  of  16  yean;  that  0.  W. 
Lawlcr,  of  Kingston,  Marshall  county,  Okl.,  is 
his  father;  that  petitioner  is  unlawfully  re- 
strained of  his  liberty  in  the  State  Training 
School  at  Pauls  Valley,  by  A.  K.  Oossom,  super- 
intendent; that  J.  I.  Hensaw,  judge  of  the 
Juvenile  court  of  Marshall  county,  made  an  or- 
der that  petitioner  be  committed  to  the  care 
of  his  father,  C.  W.  Lawler,  if  it  should  be 
proven  that  his  father  was  of  good  character 
and  a  worthy  citizen;  that  proof  was  made 
that  petitioner's  father  was  a  man  of  excellent 
character  and  a  suitable  person  for  the  care 
and  custody  of  petitioner,  which  proof  was  un- 
disputed, and  the  father  of  petitioner  in  open 
court  pledged  his  word  to  the  court  that  he 
would  faithfully  keep  and  provide  and  conform 
to  all  orders  made  by  the  court,  and  require 
said  petitioner  to  obey  all  orders  of  the  court 
with  fidelity.  It  was  further  averred  that 
said  juvenile  court  was  without  jurisdiction  to 
make  said  order  of  commitment  to  the  State 
Training  School,  because  no  evidence  was  re- 
ceived tending  to  prove  that  the  petitioner  was 
a  delinquent  child.  Return  was  duly  made  to 
the  rule  to  show  cause  why  the  writ  should  not 
be  allowed,  at  which  time  it  was  agreed  that 
petitioner  be  disdiarged  and  committed  to  the 
custody  of  his  father,  subject  to  the  further 
order  of  the  juvenile  court  of  Marshall  county; 
and  it  was  eo  adjudged  and  ordered. 


Ex  parte  McOLAUOHLIN.  (No.  A-3582.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  80, 1920.)    Petition  by  Patrick  McOlangh- 


lin  for  writ  of  habeas  corpus.  Demurrer  to 
petition  sustained,  and  cause  dismissed.  V.  W. 
Jacobs,  of  Sapulpa,  for  petitioner. 

PER  CURIAM.  Petition  for  writ  of  habeas 
corpus  filed  July  S,  1919.  Demurrer  to  the 
petition  sustained,  and  cause  dismissed. 


MILLER  T.  S*ATE.  (No.  A-2725.)  (Orin». 
inal  Court  of  Appeals  of  Oklahoma.  Aug.  28, 
1920.)  Appeal  from  County  Ck>urt,  Garfield 
County;  E.  L.  Swigert,  Judge.  Sam  Miller 
was  convicted  of  violating  an  ordinance  of  the 
city  of  Enid,  and  he  appeals.  Reversed.  Adam 
S.  Oaris,  of  Enid,  for  plaintiff  in  error. 

PER  CURIAM.  The  plaintiff  in  error,  Sam 
Miller,  was  convicted  in  the  police  court  of  the 
city  of  Enid  of  violating  a  city  ordinance,  and 
he  appealed  to  the  county  court  of  Garfield 
county,  where  upon  his  trial  he  was  again  con- 
victed, and  in  accordance  with  the  verdict  of 
the  jury  was  sentenced  to  pay  a  fine  of  $6 
and  the  costs.  From  this  latter  Judgment  he 
appealed  to  this  court  The  penalty  for  the 
violation  of  the  ordinance  in  question  is  a  fine 
of  not  less  than  $5  nor  more  than  |60.  For 
the  reasons  stated  in  the  opinions  of  the  court 
in  the  cases  of  Ex  parte  Johnson,  13  Okl.  Cr. 
80,  161  Pac.  1097,  and  Ex  parte  Monroe,  13 
Okl.  Cr.  62, 162  Pac.  233,  we  are  of  opinion  that 
the  proceedings  had  upon  the  trial  and  convic- 
tion of  the  plaintiff  in  error  were  illegal  and 
void.  The  judgment  is  therefor*  reversed,  and 
the  cause  remanded. 


EfSB  or  Cases  ih  Vol.  191. 
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